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PREFACE. 

About  ten  teaes  have  elapsed  since  the  first  volume  of  this  digest  was 
completed.    That  volume  included  the  American  cases  only. 

It  has  long  been  my  intention  to  supplement  it  with  a  volume  which 
would  embrace  the  foreign  cases  also. 

The  present  volume  includes  all  the  American  railway  cases  that  have 
been  reported  since  Yolume  I  went  to  press,  and  also  copious  selections  from 
the  English,  Scotch,  Irish,  Canadian  and  Australian  cases. 

It  has  been  the  intention  to  include  such  foreign  cases  only  as  will  be  of 
interest  to  the  American  bar.  To  make  this  choice  required  a  careful  exam- 
ination of  every  reported  case.  Thte'  magnitude  of  this  task  wi^,  I  trust,  be 
a  sufficient  excuse  for  any  shortcomings  in  the  execution  of  the  plan.  But 
with  the  aid  of  the  experience  acquired  in  the  preparation  of  the  former 
volume,  it  is  hoped  that  the  selections  made  will  prove  satisfactory. 

With  the  American  oases  the  work  is  executed  upon  the  same  plan  as 
Yolume  I.     All  the  cases  have  been  digested. 

Much  time  and  labor  have  been  spent  in  making  references  to  many  of 
the  different  collateral  reports  in  which  the  cases  have  been  published.  In  all 
instances  the  digest  has  been  prepared  from  the  original  reports,  but  for  the 
benefit  of  those  who  have  no  access  to  the  original  reports,  these  additional 
references  have  been  made. 

The  two  volumes  will  include  all  the  American  cases  reported  up  to  the 
time  of  going  to  press,  and  all  foreign  cases  of  any  value  to  the  bar  of  this 
country. 

The  American  cases  are  about  equal  in  number  to  those  contained  in  the 
former  volume,  being  a  striking  illustration  of  the  growth  of  railway  litiga- 
tion. 

I  shall  be  content  if  this  book  shall  be  greeted  with  the  same  generous 
welcome  accorded  to  the  former  volume. 

I  desire  particularly  to  acknowledge  the  many  courtesies  received  from 
F.  W.  Vaughan,  the  accomplished  librarian  of  the  Social  Law  Library  of 
Boston.  J.  F.  L. 

OsKALoosA,  lowA,  Juno  25,  1884 


TO 
THE  MEMORY  OF  MY  SON, 

EATMOI^D    F.    LAOET, 

THIS  VOLUME  IS  AFFECTIONATELY  INSCEIBED 
BY  THE  AUTHOR, 


DIGEST  OF  RAILWAY  DECISIOIfS. 


ABANDONMENT. 

1.  Reversion  to  land  owner.  A  railway 
company  may  abandon  land  condemned  as 
right  of  way  under  the  statutes,  and  such 
abandonment  causes  the  land  to  revert  to  its 
original  owner,  but  gives  the  company  no 
claim  to  the  damages  which  may  have  been 
awarded  and  paid  to  the  sheriff.  Hastings 
V.  Burlington  and  Mo.  River  R.  R.  Co.,  38 
la.,  316.     1874. 

2.  —  Where  a  railroad  company  abandons 
land  condemned  to  its  use  for  right  of  way, 
all  its  interest  in  the  land  disappears ;  and  the 
abandonment  is  a  good  defense  to  any  claim 
for  additional  damages  upon  appeal  from  the 
award  under  ad  quod  damnum.     lb. 

3.  Lease.  Where  there  was  an  abandon- 
ment of  a  railway  grade,  under  and  in  pur- 
suance of  a  lease,  made  to  another  company, 
and  the  lands  were  again  I'eoccupied  by  the 
adjoining  owners,  held,  that  a  court  of  equity 
would  not  interfere  to  put  the  complainant 
in  possession  of  the  abandoned  grade,  there 
having  been  a  covenant  in  the  lease  not  to 
use  it.  Troy  and  Boston  R.  R.  Co.  v. 
Boston,  Hoosac  Tunnel  and  Western  R'y 
Co.,  86  N.  Y.,  107,  1881;  7  Amer.  &  Eng.  R. 
R.  Cases,  49. 


ABATEMENT. 

I.  Grounds  op  abatement. 
II.  Pleas. 

I.  Grounds  of  abatement. 

1.  Death  of  party.  The  death  of  the 
plaintiff  in  an  action  for  personal  injury 
abates  with  his  death.  Thompson  v.  Central 
R.  R.  Co.,  60  Ga.,  130,  1878;  Sawyer  v.  Con- 
cord R.  R.  Co.,  58  N.  H.,  517,  1879.  An 
action  for  damages  for  an  injury  to  the  per- 
son of  the  plaintiff  abates  by  his  death,  and 


the  pendency  thereof  cannot  be  pleaded  in 
bar  of  a  suit  brought  by  his  personal  repre- 
sentative for  his  death  resulting  from  such 
injury  and  caused  by  the  wrongful  act  or 
omission  of  the  defendant.  Indianapolis 
and  St.  Loiiis  R.  R.  Co.  v.  Stout,  58  Ind., 
143.     1876. 

2.  —  agreement.  In  an  action  against  a 
railroad  company  for  negligence,  the  defend- 
ant by  its  attorney,  as  a  condition  of  obtain- 
ing a  postponement,  stipulated  that  in  case  of 
the  death  of  the  plaintiff  at  any  time  before 
verdict,  neither  the  cause  of  action  nor  the 
action  should  abate.  Held,  that  the  stipula- 
tion was  one  that  could  lawfully  be  made  by 
the  defendant.  McOuire  v.  New  York  Cen- 
tral and  Hudson  River  R.  R.  Co.,  6  Daly 
(N.  Y.),  70.     1875. 

3.  —  In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  injuries  sus- 
tained by  a  passenger  in  consequence  of  being 
unlawfully  ejected  from  its  cars,  defend- 
ant's counsel,  as  a  condition  for  putting  the 
cause  over  a  circuit,  stipulated  that,  in  case 
of  the  death  of  plaintiff  before  final  judg- 
ment and  determination  of  the  action,  the 
alleged  cause  of  action  should  survive,  and 
any  verdict  and  judgment  be  regarded  as  if 
rendered  in  plaintiff's  life-tirne;  and  also, 
that  in  case  of  such  death,  plaintiff's  repre- 
sentatives might  be  substituted  as  plaintiff. 
Held,  that  the  stipulation  continued  in  force 
until  final  judgment,  although  meanwhile  a 
verdict  and  judgment  in  plaintiff's  favor 
had  bee&  set  aside.  Cox  v.  N.  Y.  Central 
and  Hudson  River  R.  R.  Co.,  63 N.  Y.,  414, 
1875;  reversing  4  Hun  (N.  Y.),  176,  and  6 
Thompson  &  Cook,  N.  Y.  Supreme  Ct.,  405, 
1875 ;  Same  v.  Same,  11  Hun  (N.  Y.),  631.  1877. 

4.  —  Where  a  right  of  action  for  damages 
which  can  survive  involves,  mingled  with, 
but  separable  from,  such  damages,  other 
damages  of  a  character  that  die  with  the 


ACCIDENT  INSURANCE. 


Somnambulism  of  Traveler. 


party,  the  revival  of  the  action  does  not 
draw  the  latter  with  it  and  permit  a  recov- 
ery therefor.  (See  Husband  and  Wife, 
post.)  Cregin  v.  Brooklyn  Crosstown  R.  R. 
Go.,  83  N.  Y.,  595,  1881;  reversing  Same  v. 
Same,  19  Hun  (N.  Y.),  341,  1879. 

5.  —  An  action  of  tort  for  the  forcible  ex- 
pulsion of  a  passenger  from  a  train  does  not 
survive.  Honnoh  v.  R.  and  D.  R.  R.  Co.,  10 
Amer.  &  Eng.  R.  E.  Cases,  737  (N.  C). 
1882. 

6.  —  The  original  plaintiff  having  died 
since  the  trial,  and  the  judgment  being  re- 
versed, so  much  of  the  action  as  is  founded 
upon  injury  to  his  person  will  abate ;  While 
so  much  thereof  as  is  for  injury  to  property, 
and  pi-obably  so  much  as  is  for  expenses  of 
medical  attendance,  etc.,  survives.  R.  S., 
§  4'353.  Randall  v.  Northwestern  Telegraph 
Co.,  54  Wis.,  140.     1882. 

7.  —  An  action  for  damages  for  an  assault 
does  not  survive  to  a  personal  representative. 
Bat.  Rev.,  ch.  45,  §§  113,  114.  Hannah  v. 
Richmond  and  Danville  R.  R.  Co.,  87  N. 
C,  351.     1882. 

8.  —  The  pendency  of  a  suit  in  another 
state  will  not  bar  a  proceeding  in  New  York. 
Hadden  v.  St.  Louis,  Iron  Mountain  and 
Southern  R.  R.  Co.,  57  Howard's  Practice  {N. 
Y.),  390.     1879. 

9.  —  appeal.  In  a  suit  for  damages  for 
injuries  to  the  person,  where  judgment  is  for 
plaintiff  below,  but  is  reversed  in  the  district 
court  —or  court  in  general  term,—  and  pend- 
ing the  appeal  in  the  supreme  court  plaintiff 
dies,  his  death  will  not  abate  the  suit.  By 
the  recovery  in  the  life-time  of  the  injured 
party,  his  claim  for  damages  becomes  merged 
in  the  judgment,  and  the  action  of  reversal 
by  the  intermediate  tribunal  does  not  de- 
stroy, but  merely  suspends,  the  judgment  of 
the  trial  court,  until  final  action  of  the  court 
of  last  resort.  Lewis  v.  St.  Louis  and  Iron 
Mountain  R.  R.  Co.,  59  Mo.,  495,  1875;  8 
Amer.  R'y  Rep.,  450. 

10.  —  easement.  Where  a  plaintiff  dies 
during  the  pendency  of  a,  suit  brought  by 
him  to  restrain  an  unlawful  interference 
with  an  easement  reserved  by  him  in  a  con- 
veyance to  the  defendaint,  and  to  recover 
the  damages  occasioned  thereby,  his  per- 
sonal representatives  may  revive  and  con- 
tinue the  action  for  the  purpose  of  recovering 


such  damages,  though  they  take  no  interest 
in  the  real  estate,  and  are  not  entitled  to  the 
injunction  sought  by,  the  deceased.  Mat- 
thews V.  Delaware  and  Hudson  Canal  Co., 
20  Hun  (N.  Y.),  427.     1880. 

11.  Contract  for  right  of  way;  law 
and  equitable  proceedings.  The  pendency 
of  an  action  at  law  by  the  owner  of  land 
through  which  a  railway  passes,  for  damages 
for  the  appropriation  of  right  of  way,  can- 
not be  pleaded  in  abatement  of  an  equi- 
table action  by  the  railroad  company  against 
the  land  owner  to  compel  specific  perform- 
ance of  an  agreement  to  convey  the  right  of 
way  in  controversy.  Chicago  and  South- 
western R.  R.  Co.  V.  Heard,  44  la.,  358. 
1876. 

II.  Pleas. 

12.  Dissolution  of  corporation.  Where 
the  representative  of  a  railway  company 
is  served  with  process  he  may  plead  in 
abatement  in  his  own  name  that  the  cor- 
poration is  extinct;  or  he  may  make  the 
same  defense  by  motion  to  dismiss  the  suit, 
or  by  suggestion  of  his  attorney  on  record, 
supported  by  affidavits  showing  the  facts. 
Kelly  V.  Mississippi  Central  R.  R.  Co.,  3 
Flippin  (U.  S.  C.  C),  581.     1880. 

13.  Misnomer.  Where  the  misnomer  is 
corrected  by  amendment  there  is  no  ground 
for  a  plea  in  abatement.  Nashville  and  Chat- 
tanooga R.  R.  Co.  V.  Wade,  2  Baxter  (Tenn.), 
444.     1873. 


ACCIDENT  INSURANCE. 
1.  Somnambulism  ol  traveler.  A  com- 
plaint that  alleges  substantially  that  the 
plaintiff  fell  asleep  from  weariness  and  the 
motion  of  the  cars,  and  when  it. was  quite 
dark  "  and  while  he  was  in  a  dazed  and 
unconscious  condition  of  mind,  and  not 
knowing  or  realizing  what  he  was  doing,  in- 
voluntarily arose'  from  his  seat  and  walked 
unconsciously  to  the  platform  of  said  car, 
and,  without  fault  on  his  part,  fell  therefrom 
to  the  ground,"  and  was  thereby  injured, 
sufficiently  negatives  the  self-infliction,  de- 
sign, or  voluntary  exposure  to  unnecessary 
danger  which  are  made  the  conditions  on 
which  the  Travelers'  Insurance  Company, 
that  had  insured  plaintiff,   was  to   be  ex- 


ACCORD  AND  SATISFACTION  —  ADMIRALTY. 


Miscellaneous. 


empted  from  liability  in  case  of  injury. 
Soheiderer  v.  Travelers'  Insurance  Co.,  13 
Amer.  &Eng.  R.  R.  Cases  (Wis.),  160.     1883. 


ACCORD  AND  SATISFACTION. 

1.  Settlement  with  injured  passenger; 
insanity.  Insane  persons  have  no  complete 
power  of  contract,  but  their  contracts  are 
not  in  general  absolute  nullities.  Oeorge  v. 
St.  Louis,  Iron  Mt.  and  Southern  R'y  Co., 
34  Ark.,  613,  1879;  1  Amer.  &  Eng.  R.  R. 
Cases,  294. 


ACCOUNT  STATED. 

1.  What  amonnts  to.  A  mere  transcript 
of  an  account  by  a  bookkeeper  of  a  railway 
company  is  not  an  "  account  stated. "  Har- 
vey v.  West  Side  Elevated  S'y  Co.,  13  Hun 
(N.  Y.),393..     1878. 

2.  —  An  account  for  boarding  hands 
being  rendered  to  the  debtor  and  not  ob- 
jected to  within  a  reasonable  time,  the  ac- 
quiescence of  the  debtor  is  to  be  taken  as  an 
admission  that  the  account  is  truly  stated. 
Powell  V.  Pacific  R.  R.  Co.,  65  Mo.,  658. 
1877. 


ACT  OF  GOD. 

1.  Concurring  negligence.  The  concur- 
ring negligence  which,  when  coupled  with 
the  act  of  God,  produces  an  injury,  must, 
in  order  to  render  a  defendant  responsible, 
be  such  as  is  in  itself  a  real  producing  cause 
of  the  injury,  and  not  a  merely  fanciful  or 
speculative  negligence,  which  may  not  have 
been  in  the  least  degree  the  cause  of  the  in- 
jury. Baltimore  and  Ohio  R.  R.  Co.  v.  Sul- 
phur Spring  School  District,  96  Pa.  St.,  65, 
1880;  3  Amer.  &  Eng.  R.  R.  Cases,  166.. 

2.  —  The  latest  decisions  of  the  supreme 
court  of  Missouri  incline  to  the  opinion  that, 
where  the  negligence  of  the  defendant  con- 
curs in,  and  contributes  to,  the  injury,  he  is 
not  exempt  from  liability  on  the  ground  that 
the  immediate  damage  is  occasioned  by  the 
act  of  God  or  inevitable  accident.    Prwitf  v. 


Hannibal  and  St.  Joseph  R.  R.  Co.,  63  Mo., 
537.     1876. 


ADMINISTRATION. 

1.  Authority  of  administrator.  The  ap- 
pointment of  an  administrator  of  an  estate 
may  be  collaterally  assailed  for  want  of 
jurisdiction.  So  held  in  an  action  against  a 
railway  company  by  such  administrator. 
Jacobs  V.  Louisville  and  Nashville  R.  R.  Co. , 
10  Bush  (Ky.),  363.     1874. 

2.  Injury  causing  death;  objection  to 
appointment  of  administrator.  Apprehen- 
sion of  a  suit  by  an  administrator,  when 
appointed,  will  not  authorize  a  person  to  ap- 
pear as  a  party  in  the  court  of  ordinary  to  re- 
sist the  grant  of  letters;  especially  if  the 
administrator,  when  appointed,  from  the 
facts  admitted  will  have  no  cause  of  action 
against  such  party.  Before  one  can  be 
heard  as  a  party  to  the  proceeding  before 
the  ordinary,  he  must  show  that  he  has  an 
interest  in  the  choice  of  administrator, 
either  as  heir  or  creditor ;  some  interest  on 
the  part  of  the  objector  in  the  assets  and 
their  distribution  must  appear.  Augusta 
and  Somerville  R.  R.  Co.  v.  Peacock,  56 
Ga.,  146.     1876. 

3.  Right  to  sue  railway  company  in 
sister  state.  The  South  Carolina  R.  R.  Co. 
having  been  allowed  to  extend  its  line  into 
Georgia,  with  the  condition  attached  that 
suit  might  be  brought  against  it  in  Georgia 
on  all  claims  upon  it,  the  right  to  sue  it  in 
Georgia  was  not  confined  to  the  citizens  of 
Georgia,  but  extended  to  the  citizens  of  other 
states.  Therefore,  a  foreign  administrator, 
upon  complying  with  the  conditions  for  the 
bringing  of  suits  by  such  persons,  might  sue 
the  corporation  in  Georgia,  although  the  ad- 
ministration was  in  South  Carolina  and  the 
right  of  action  accrued  under  a  statute  of 
that  state.  South  Carolina  R.  R.  Co.  v. 
Nix,  68  Ga.,  573.     1882. 


ADMIRALTY. 

1.  Collision.  The  facts  in  relation  to  a 
collision  of  vessels  examined.  Loud  v.  Phil- 
adelphia and  Reading  R.  R.  Co.,  8  Benedict 
(U.  S.  D.  C),  333.     1876. 
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AGENCY. 

See  Aebitkation;  Bagqags;  Contract;  Conveyance; 
Embezzlement;  Estoppel;  Evidence. 

I.  Appointment    and    powers;    con- 
tracts. 
II.  Eights,  duties  and  liabilities  of 

AGENTS. 

III.  Eights,  duties  and  liabilities  of 

PRINCIPALS. 

IV.  ■Wrongful  acts  of  agents. 
V.  Eatification. 

VI.  Agent's  bond. 


I.  Appointment    and     powers;     oon- 
teacts. 

1.  Authority;  telegram.  The  grant  of 
authority  by  letters  and  telegrams  to  make 
sales,  in  the  usual  course  of  commerce,  will 
be  construed  liberally  in  favor  of  authority 
of  the  agent.  Holman  v.  Georgia  R.  R.  Co., 
67  Ga.,  595.     1881. 

3.  —  Authority  to  an  agent  to  do  a  thing 
generally  includes  authority  to  do  every- 
thing usual  and  necessary  for  the  accom- 
plishment of.  the  main  object.  Hence 
authority  to  sell  personal  property  includes 
authority  to  deliver  it.    lb. 

8.  —  Facts  discussed  which  fail  to  consti- 
tute an  agency  to  purchase  real  estate.  Lari- 
mer V.  Chicago,  Rack  Island  and  Pacifio  R. 
R.  Co.,  38  la.,  679.     1874. 

4.  —  A  siigle  act  of  an  assumed  agent  and 
a  single  recognition  of  his  authority  by  the 
principal,  if  sufficiently  unequivocal,  posi- 
tive and  comprehensive  in  its  character, 
may  be  sufficient  to  prove  agency  to  do 
other  similar  acts.  Wilcox  v.  Chicago,  Mil- 
waukee and  St.  Paul  R.  R.  Co.,  24  Minn., 
269.     1877. 

5.  Powers ;  engineer.  A  railway  com- 
pany's engineer  promised  to  pay  for  material 
furnished  for  the  use  of  a  contractor  engaged 
in  building  a  bridge  upon  the  company's  rail- 
way. Held,  that  evidence  of  the  making  of 
like  contracts  was  competent  to  show  the 
authority  of  the  engineer.  Beattie  v.  Dela- 
ware, Lackawanna  and  Western  R.  R,  Co., 
90  N.  Y.,  643.     1882. 

6.  —  The  engineer  of  a  railway  has  no  au- 
thority, by  virtue  of  his  position,  to  bind 
the  corporation  by  his  contracts.     Special 


authority  therefor  must  be  shown.  Gard- 
ner V.  Boston  and  Maine  R.  R.  Co.,  70  Me., 
181.     1879. 

7.  —  agreement  to  pay  debts  of  con- 
tractor. An  engineer  of  a  railway  com- 
pany, as  such,  has  no  authority  to  pledge  the 
company  to  pay  indebtedness  due  from  a 
contractor,  who  is  engaged  in  building  the 
road,  to  one  of  his  employes^  Powrie  v. 
Kansas  Pacific  R'y  Co.,  1  Colo.,  529.  1872. 
■  8.  Powers  of  station  agents.  Station 
agents  are  to  be  presumed  to  have  power  to 
make  contracts  for  their  railroads  for  the 
transportation  of  freight  The  limitations 
on  their  powers  the  public  cannot  take  notice 
of,  upless  they  are  conveyed  to  the  pphlic  in 
such  a  manner  as  to  authorize  the  inference 
that  shippers  are  apprised  of  them.  Pruitt 
V.  Hannibal  and  St.  Joseph  R.  R.  Co.,  63 
Mo.,  527.     1876. 

9.  —  The  question  whether  or  not  a  rail- 
way station  agent  has,  as  such  agent,  author- 
ity to  bind  the  company  by  a  contract  to 
furnish  cars  to  a  shipper  at  his  station  at 
a  particular  time,  is  one  of  fact  and  not  of 
law,  and  it  was  error,  first,  to  reject  testi- 
mony offered  by  defendant  to  prove  that  its 
agent  had  not  such  authoi-ity,  and,  second, 
to  instruct  the  jui'y  on  the  theory  that  such 
agents  have  such  authority  as  matter  of  law. 
Wood  V.  Chicago,  Milwaukee  and  St.  Paul 
R'y  Co.,  59  la.,  196,  1882;  6  Amer.  &  Eng. 
E.  E.  Cases,  314. 

10.  Authority  to  employ  assistant;  de- 
tective. Appellant  employed  P.  as  detective 
to  recover  a  lot  of  stolen  goods  and  capture 
the  thieves.  P.  engaged  appellee  to  assist 
him,  telling  him  that  if  the  company  did  not 
pay  him  he  (P. )  would.  The  evidence  failing 
to  show  any  authority  in  P.  to  employ  ap- 
pellee for  the  company,  the  verdict  cannot 
be  supported.  Indianapolis  and  St.  Louis 
R.  R.  Co.  V.  Dawson,  3  Brad  well  (111.),  292. 
1878. 

11.  Authority;  services  of  witness.  An 
agent  of  a  street  car  company  was  directed 
to  investigate  the  facts  in  a  personal  in- 
jury case.  He  called  upon  L.,  who  was  a 
physician  and  witness  to  the  accident,  and 
who  declined  to  make  a  statement  without 
going  and  looking  again  at  the  scene  of  the 
accident.  The  agent  consented,  and  after- 
wards the  statement  was  made.    In  a  suit 
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against  the  company  for  services  in  going  to 
the  place  of  the  accident  and  making  the 
statement,  held,  that  the  question  of  the 
authority  of  the  agent  was  for  the  jury. 
Lovejoy  v.  Middlesex  JR.  R.  Co.,  128  Mass., 
480.     1880. 

12.  Contract  for  rebate.  Where  a  local 
agent  of  a  railroad  company  was  au- 
thorized to  make  a  special  contract  for 
transporting  a  lot  of  corn  from  Illinois  to 
Boston,  even  if  the  agent  transcended  his 
authority  and  made  a  contract  to  return  a 
part  of  the  freight  charged,  yet  if  the  com- 
pany availed  itself  of  the  benefit  of  such 
contract,  it  was  held  that  it  should  not  be 
allowed  afterwards  to  repudiate  the  agree- 
ment on  the  ground  that  its  agent  had  no  au- 
thority to  make  it.  Toledo,  Wabash  and 
Western  By  Co.  v.  Elliott,  76  111.,  67.     1875. 

13.  Sale  of  railway  iron ;  contract ;  com- 
missions. C,  a  manufacturer  of  railway  and 
bar  iron,  wrote  to  W.  &  L. :  "In  reply  to 
your  application  to  be  appointed  selling  agent 
for  the  G.  Iron  Works,  I  will  agree  to  ap- 
point you  my  selling  agent  for  the  sale  of, 
my  railroad  iron,  merchant  bar  and  muck 
bar,  for  New  York  and  eastern  markets,  pro- 
vided you  will  agree  to  exert  yourselves  to 
keep  the  mill  employed,  and  give  me  the 
preference  and  refusal  of  all  orders  that 
may  come  to  you.  In  compensation  for 
such  service  I  wiU  agree  to  allow  you  a  com- 
mission, on  aU  sales  of  railroad  iron  and 
muck  bar  in  your  district,  of  one  and  one- 
half  per  cent.,  out  of  this  percentage  you  to 
pay  all  extra  commissions  to  other  brokers." 
On  the  same  day  W.  &  L.  wrote  on  the  face 
of  this  letter,  "  Terms  and  conditions  of  this 
agreement  accepted."  W.  &  L.  negotiated 
a  sale  of  four  thousand  five  hundred  tons  of 
rails  to  a  railway  company,  but  only  six 
hundred  and  forty-six  tons  were  delivered, 
as  the  company  through  its  embarrassments 
was  unable  to  pay  for  more.  W.  &  L. 
claimed  to  recover  commissions  on  the  whole 
four  thousand  five  hundred  tons,  and  in  an 
action  therefor  the  court  below  instructed 
the  jury  that  the  right  of  the  plaintiffs  to 
compensation  did  not  depend  upon  the  quan- 
tity of  iron  delivered,  but  upon  the  amount 
which  was  sold  through  the  agency  of  the 
plaintiffs ;  that  if  the.  latter  brought  the  de- 
fendant  and  the  purchaser  together,   and 


"  there  was  an  act  of  sale  or  purchase  pass- 
ing from  one  to  the  other,  the  one  agreeing 
to  do  and  the  other  accepting,  this  consti- 
tutes a  sale  so  far  as  the  agent  employed  is 
concerned."  .  .  .  Held,  that  this  was 
error ;  that  plaintiffs  were  not  acting  in  the 
capacity  of  brokers  of  the  defendant,  but  as 
agents  to  sell  under  a  special  contract,  and 
that  the  sales  contemplated  in  said  agree- 
ment were  actual  sales  in  a  commercial  sense 
and  not  mere  contracts  to  sell.  ^  Creveling  v. 
Wood,  95  Pa.  St.,  153.     1880. 

14.  Contract;  railway  ties.  Where  there 
was  evidence  tending  to  show  that  a  party, 
bargaining  for  railroad  ties,  was  acting  as 
the  agent  of  a  railroad  company,  and  it  ap- 
peared that  the  company,  when  it  accepted 
the  road  from  its  contractors,  used  the  re- 
maining ties  left  by  the  seller,  upon  the  road, 
it  was  held  that  it  might  be  inferred  that 
the  agent's  contract  was  approved  by  the 
company.  Toledo,  Wabash  and  Western  R'y 
Co.  V.  Chew,  67  111.,  378.     1873. 

15.  Contract;  evidence.  Where  one  party 
to  an  alleged  contract  made  by  its  agent  de- 
nies the  contract,  and  then  introduces  the 
agent  to  prove  what  the  contract  really  was, 
such  party  will  not  be  heard  to  deny  the 
agent's  authority  to  make  any  contract 
whatever;  Silver  v.  St.  Louis,  Iron  Moun- 
tain and  Southern  R'y  Co.,  73  Mo.,  194. 
1880. 

16.  Sub-agent.  The  defendant  was  sta- 
tion master  of  the  complainant  at  Nashville, 
having  under  him  a  collector  and  cashier, 
whose  duties  were  to  collect  aU  moneys  due 
the  complainant,  keep  regular  accounts,  and 
make  statements  of  the  business  at  fixed 
times  to  the  principal  oflSce  at  Louisville, 
and  such  accounts  were  kept  and  statements 
made,  and  balances  were  permitted  to  run 
up  against  the  Nashville  station  without 
notice  to  the  defendant.  Held,  that  he,  and 
the  sureties  on  his  official  bond,  were  not 
liable  for  such  balances,  there  being  nothing 
to  connect  him  with  the  defalcation  or  neg- 
lect. Louisville  and  Nashville  R.  R.  Co.  v. 
Blair,  1  Tenn.  Ch.,  351,  1873;  Same  v.  Same, 
4  Baxter  (Tenn.),  407,  1874. 

1 7.  Notice  to  agent  of  purchase  of  claim. 
In  an  action  brought  by  K.  against  the  M., 
K.  and  C.  Railway  Co.  for  labor  performed 
by  M.  for  the  company,  it  was  shown  that 
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M.  had  a  valid  claim  against  the  company 
for  labor  performed  by  him;  that  ho  sold 
the  cjaim  to  K. ;  and  that  K.  gave  notice  to 
H.,  who  was  a^ent  for  the  company,  of  his, 
K.'s,  purchase  of  the  claim,  and  demanded 
that  H.  should  pay  the  debt  to  him,  K.  The 
evidence  introduced  on  the  trial  also  tended 
to  show  that  H.  was  in  charge  of  the  depot 
and  business  of  tlie  company  at  Parsons; 
that  he  was  the  only  agent  of  the  company 
stationed  in  Labette  county,  and  that  the 
company  had  no  general  office  in  Kansas, 
except  at  Parsons;  and  also  that  H.  paid  the 
employes  of  the  company.  The  evidence 
also  tended  to  show  that  afterward  H.  paid 
the  claim  to  M.,  instead  of  to  K.  Held,  that 
the  evidence  was  sufficient  to  authorize  the 
trial  court  to  find  that  H.  was  such  an  agent 
of  the  company  that  notice  to  him  by  K.  of 
the  purchase  of  the  claim  by  K.  from  M. 
was  sufficient  notice  of  such  purchase  to  the 
company.  Memphis,  Kans.  and  Colo.  Ry 
Co.  V.  Koch,  28  Kans.,  565,  1883;  9  Amer.  & 
Eng.  R.  R.  Cases,  439. 

18.  Notice  to ;  not  in  line  of  employment. 
A  common  carrier  is  not  bound  by  its  agent's 
knowledge  or  notice  of  facts  outside  of  his 
duties  and  employment  in  his  capacity  as 
agent.  Wells  v.  American  Express  Co. ,  44 
Wis.,  342.     1878. 

19.  Hiring;  term.  In  the  absence  of 
proof  of  custom  or  usage  to  the  contrary,  a 
general  hiring  cannot  be  regarded  as  a  con- 
tract for  a  year's  service.  The  English  rule 
in  this  regard  is  not  recognized  byAmei'i- 
can  decisions.  Kansas  Pacific  R'y  Co.  v. 
Boberson,  3  Colo.,  142.     1876. 

20.  Power  to  make  contracts ;  passenger 
solicitor.  The  agent  of  a  railway  company, 
who  is  employed  for  the  sole  purpose  of 
soliciting  passengers  to  patronize  the  road, 
and  who  is  not  held  out  by  the  company  as 
its  agent  for  any  other  purpose,  has  no  power 
to  bind  it  by  a  contract  to  receive  freight 
from  another  road,  and  transport  it  to  the 
depot  of,  and  ship  it  on,  the  road  for  which 
he  is  such  agent.  Taylor  v.  Chicago  and 
Northwestern  R'y  Co.,  74  III.,  86.     1874. 

21.  Power  to  borrow  money ;  giving  col- 
lateral security.  A  general  power  conferred 
upon  the  agent  of  a  railroad  company  to 
borrow  money  on  its  behalf,  in  such  sums, 
for  such  length  of  time,  and  at  such  a  rate 


of  interest  as  he  may  think  proper,  and  to 
purchase  iron  rails,  locomotives,  machinery, 
etc.,  on  such  terms  as  he  may  deem  advis- 
able, and,  in  order  so  to  do,  make,  execute, 
and  deliver  obligations,  bills  of  exchange, 
contracts  and  agreements  of  the  company, 
includes  authority  to  give  to  the  lender  of  the 
money  borrowed,  or  to  the  seller  of  the 
things  purchased,  the  ordinary  securities. 
Hatch  V.  Coddington,  95  U.  S.,  48.     1877. 

■22.  Power  to  apply  principal's  money  on 
debt.  An  agent  cannot  take  the  money  of 
his  principal  in  his  hands,  and  apply  the  same 
upon  the  payment  of  a  debt  due  him  from 
his  principal  without  the  consent  of  the 
principal.  Detroit,  Hillsdale  and  South- 
western R.  JR.  Co.  V.  Smith,  50  Mich.,  113. 
1883. 

23.  Agreement  to  locate  depot.  The  agent 
of  a  railway  company,  acting  under  a  gen- 
eral power  to  procure  a  right  of  way  for  the 
railroad,  does  nob  have,  as  connected  with 
or  incidental  to  such  a  power,  the  right  to 
designate  and  locate  for  his  principal  the 
depots  along  the  line  of  road ;  and  his  agree-, 
ment  to  locate  a.  depot  at  a  particular  place, 
as  a  consideration  for  a  deed  to  the  com^ 
pany  of  the  right  of  way,  would  not  be 
binding  on  the  company.  Houston  and 
Texas  Central  R.  R.  Co.  v.  McKinney,  55 
Tex.,  176.     1881. 

24.  Contract  for  commissions.  An  agree- 
ment to  pay  an  agent  commissions  upon 
stock  subscriptions  solicited  by  him,  "  to  be 
paid  as  the  capital  stock  should  be  paid  in," 
does  not  entitle  him  to  commissions  upon 
stock  forfeited  for  non-payment.  Maryland 
Agricultural  College  v.  Baltimore  and  Poto- 
mac R.  R.  Co.,  43  Md.,  434;  14  Amer.  R'y  ' 
Rep.,  266.     1875. 

25.  Corporate  seal.  Where  an  appeal 
bond  purporting  to  have  been  executed  in 
the  name  of  a  railway  company,  by  its  gen- 
eral attorney,  has  the  company's  seal  at- 
tached, the  presumption  will  arise  that  the 
person  using  the  seal  had  authority  to  do  so. 
Indianapolis  and  St.  Louis  R.  R.  Co.  v.  Mor- 
ganstem,  103  111.,  149,  1883;  9  Amer.  &  Eng. 
R.  R.  Cases,  469. 

26.  —  An  objection  to  a  bill  by  an  incor- 
porated railway  company  for  the  specific 
performance  of  a  contract  for  the  purchase 
of  land,  entei-ed  into  by  its  agent,  that  it  did 
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not  appear  that  the  agent  was  authorized 
under  the  corporate  seal,  and  therefore  that 
there  was  no  mutuality,  overruled  on  the 
ground  that  the  company  had,  before  the  fil- 
ing of  the  bill,  actually  entered  on  and  con- 
structed a  railway  over  the  land.  Loitdon 
and  Birmingham,  R.  R.  Co.  v.  Winter,  1 
Craig  &  Phillips  (Eng.  Ch.),  57.     1840. 

27.  Evidence;  admissions.  Declarations 
of  an  agent  in  relation  to  a  matter  within 
the  scope  of  his  agency  are  admissible 
against  the  principal  only  when  made  at  the 
time  of  the  occurrence  to  which  they  relate ; 
and  the  rule  goes  no  further  though  the 
agent  occupy  the  position  of  vice-principal. 
McDermott  v.  Hannibal  and  St.  Joseph  R. 
R.  Co.,  73  Mo.,  516,  1881;  3  Amer.  &  Eng. 
R.  R.  Cases,  85. 

28.  Declarations.    On  cross-examination 
'  one  of  the  plaintiff's  witnesses  testified  tliat 

he,  with  another  man,  at  the  request  of  the 
defendant's  wood  agent,  went  to  see  the 
plaintiff,  to  ascertain  what  he  would  settle 
his  claim  for,  and  reported  his  terms  to  said 
agent.  The  agent  was  then  called  and  denied 
the  conversation,  and  also  said  that  he  had 
no  authority  to  request  any  one  to  see  the 
plaintiff;  and,  on  cross-examination,  that  he 
did  not  assume  such  authority.  The  plaintiff 
was  then  allowed  to  show  that  at  such  inter- 
view the  wood  agent  gave  them  to  under- 
stand that  he  represented  the  defendant. 
Held,  no  error.  Brownell  v.  Troy  and  Bos- 
ton R.  R.  Co.,  55  Vt.,  218.    1883. 

II.  Rights,  duties  and  liabilities  op 

AGENTS. 

29.  President  of  company.  In  an  action 
to  recover  for  materials  alleged  to  have  been 
sold  to  a  railway  company,  it  appeared 
that,  immediately  before  the  alleged  sale,  the 
president  of  the  company  made  a  large  pur- 
chase of  railway  iron  of  the  plaintiff,  and 
that  the  company  approved  the  purchase,  re- 
ceived and  used  the  iron,  and  paid  for  it  as 
agreed  upon  by  the  president ;  that,  upon  the 
application  to  the  plaintiff  by  the  contractor 
for  the  building  of  the  defendant's  road,  for 
material  to  be  used,  and  afterwards  actually 
used  in  the  construction  of  the  road,  the 
plaintiff  told  the  president  that  he  would 
sell  to  the  company  the  material  in  question 


upon  its  order,  but  would  not  sell  to  the  con- 
tractor, and  that  thereupon  the  president 
told  him  to  send  the  material  to  the  com- 
pany ;  that  the  plaintiff's  bill  was  sent  to  the 
president,  who  replied  that  he  would  pre- 
sent it  to  the  directors  of  the  company. 
Evidence  was  also  introduced  that  the  presi- 
dent always  acted  for  the  company  on  its 
part,  and  that  the  directors,  when  spoken  to 
upon  this  subject,  always  refei-red  to  the 
president,  and  took  no  part  themselves. 
Held,  that  upon  this  evidence  it  was  a  ques- 
tion of  fact  for  the  jury  whether  the  presi- 
dent' was  the  authorized  agent  of  the 
company  in  making  the  purchase.  Reed  v. 
Ashburnham  R.  R.  Co.,  130  Mass.,  43.     1876. 

30.  Station  agent  acting  for  both  parties. 
In  an  action  for  damages  against  a  railroad 
company,  where  it  appeared  that  the  plaint- 
iff had  employed  one  C,  who  was  a  depot 
agent  of  the  defendant,  to  purchase  cotton 
for  him,  and  to  hold  and  ship  it  under  his 
directions,  it  was  held  that  C,  in  so  dealing 
in  cotton  for  the  plaintiff,  acted  solely  as  the 
plaintiff's  agent,  and  there  was  no  liability 
on  the  defendant  from  any  loss  resulting 
from  the  failure  of  C.  to  perform  his  duty 
as  such  agent.  The  law  does  not  favor 
double  agencies.  Sumner  v.  Charlotte,  Col- 
umbia and  Augusta  R.  R.  Co.,  78  N.  C,  289, 
1878;  16  Amer.  R'y  Rep.,  201. 

31.  Repudiation  of  act.  A  corporation 
as  well  as  an  individual  may  repudiate  a  con- 
tract executed  by  an  agent  witliout  author- 
ity. Pittsburgh  and  Steubenville  R.  R.  Co.  v. 
Allegheny  County,  79  Pa.  St.,  310.     1875. 

32.  Liability  for  delivery  of  goods  to 
wrong  person.  Defendant  was  captain  of 
one  of  plaintiff's  barges,  and,  by  mistake, 
delivered  a  load  of  coal  to  the  wrong  per- 
son. The  general  agent  of  plaintiff  discov- 
ered the  error,  and  undertook  to  collect  the 
price  from  the  person  who  received  the  coal, 
but  failed,  and  sued  defendant.  Held,  that 
if  the  defendant  was  thrqwn  off  his  guard,  or 
suffered  by  acts  of  the  general  agent,  or  by 
his  delay  in  informing  him  of  the  error,  the 
plaintiffs  could  not  recover.  Philadelphia 
and  Reading  R.  R.  Co.  v.  CDonnell,  13  Phil- 
adelphia, 213.     1877. 

33.  Control  by  courts  of  equity.  Where 
a  principal  has  executed  and  deposited  nego- 
tiable bonds  with  his  agent  to  be  issued  by 
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the  latter  in  certain  contingencies,  which  do 
not  arise,  and  the  agent  i-efuses  to  return 
them  on  demand,  a  suit  in  equity  may  be 
maintained  by  the  principal  against  the  agent 
to  compel  their  surrender,  and  for  damages 
arising  from  the  detention,  or,  in  case  a 
surrender  cannot  be  made,  for  the  value  of 
the  instruments  as  valid  obligations.  West- 
em  R.  R.  Co.  v.^Bayne,  75  N.  Y.,  1,  1878; 
aflarming  Same  v.  Same,  11  Hun  (N.  Y.), 
166,  1877. 

34.  Action  against  agent ;  pleading.  In 
an  action  by  a  principal  against  his  agent, 
charging  violations  of  a  parol  contract,-  the 
plaintiff,  without  objection  from  defendant, 
introduced  in  evidence  a  bond  executed  by 
nuch  agent  prior  to  the  alleged  breaches, 
conditioned  for  the  faithful  performance  of 
his  duties  as  such  agent.  Held,  that  the  de- 
fendant had  waived  the  right  to  make  after- 
wards the  objection  that  there  was  a  variance 
between  the  pleadings  and  the  facts  proren. 
South  Carolina  B.  B.  Co.  v.  Barrett,  13  So. 
Car.,  173.     1879. 


III.    Rights,    ditties    and  liabilities 

OF    PKINCIPALS. 

35.  Adoption  of  a«ts  of  agent.  Where  a 
person  has  recognized  another  as  his  agent, 
by  adopting  and  ratifying  his  acts  done  in 
that  capacity,  he  wUl  not  be  permitted  .to 
deny  the  relation  to  the  injury  of  third  per- 
sons, who  have  dealt  with  him  as  such. 
Summerville  v.  Hannibal  and  St.  Joseph  R. 
i?.  Co.,  62  Mo.,  391.     1876. 

36.  Negligence  of  agent ;  negligence  of 
principal.  An  agent  charged  with  the  dis- 
bursement of  funds  is  not  liable  for  a  loss  oc- 
curring through  his  negligence,  provided  the 
exercise  of  reasonable  care  on  the  part  of  his 
inincipal  would  have  prevented  the  loss-. 
Siotuc  City  and  Pacific  B.  R.  Co.  v.  Walker, 
49  la.,  273.     1878. 

37.  Kepndiation  of  agent's  acts.  Where 
a  contract  made  by  an  agent  is  voidable  at 
the  election  of  his  principal,  such  election 
must  be  made  within  a  reasonable  time  after 
full  knowledge  is  acquired  by  the  principal 
of  the  circumstances  under  which  the  con- 
tract was  made,  otherwise  it  will  be  binding 
upon  him.     United  States  Boiling  Stock  Co. 


V.  Atlantic  and  Great  Western  R.  R-    Co., 
34  Ohio  St.,  450,  1878;  31  Amer.  R'y  Rep.,  3. 

38.  Estoppel.  A  railway  company  receiv- 
ing property  under  a  contract  made  by  its 
agent  is  estopped  to  deny  his  authority  to 
make  the  contract.  Conley  v.  Columbus 
Tap  B'y  Co.,  44  Tex.,  579.    1876. 

IV.  Weongful  acts  of  agents. 

39.  Malicious  acts.  The  principal  is  not 
liable  in  exemplary  damages  for  the  unau- 
thorized malicious  act  of  its  agent,  unless 
such  act  is  ratified  or  accepted  by  the  princi- 
pal. Galveston,  Harrisburg  and  San  An- 
tonio B.  B.  Co.  V.  Donahoe,  56  Tex.,  163, 
1883 ;  9  Amer.  &  Eng.  R.  R.  Cases,  287. 

40.  Fraud  ;  purchase  of  ties.  If  the  super- 
visor of  a  railroad,  who  has  authority  to  pur- 
chase cross-ties  for  his  principal,  contracts 
with  a  party  for  their  purchase,  stating  to 
the  seller  that  his  principal  wants  them  to 
lend  to  another  company  to  which  it  had 
promised  them,  and  the  cross-ties  are  fur- 
nished and  put  on  the  cars  of  the  road  whose 
agent  has  thus  contracted  for  them,  such 
company  is  liable  for  their  payment,  not- 
withstanding the  statement  as  to  the  pur- 
pose for  which  they  wei'e  purchased  be  not 
true,  and  the  real  fact  was  that  the  super- 
visor was  the  agent  of  another  party  in 
nlaking  the  purchase.  The  seller  is  not 
affected  by  the  truth  or  falsehood  of  the 
statement.  Southwestern  R.  B.  Co.  v.  Knott, 
48Ga.,.516.     1873. 

41.  —  A  railway  company  held  respon- 
sible for  the  fraud  or  bad  faith  of  its  agents 
in  refusing  to  accept  certain  ice  delivered 
under  a  contract  with  the  company.  Lynn 
V.  Baltimore  and  Ohio  B.  B.  Co.,  60  Md., 
404.     1883. 

42.  Fraud ;  proceedings  against.  In  a 
suit  to  compel  an  agent  who  has  fraudu- 
lently conspired  with  others  to  obtain  title 
to  the  lands  of  his  principal  to  account 
therefor,  and  to  have  the  sales  of  said  lands 
set  aside,  the  only  necessary  parties  are  the 
persons  who  have  some  present  interest 
in  the  controversy,  and  against  whom  the 
complainant  has  a  right  to  a  decree  for  relief. 
Northern  Pacific  R.  R.  Co.  v.  Kindred,  14 
Federal  Reporter,  77 ;  3  McCrary  (U.  S.  C. 
C),  637.     1881. 
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43.  Fraud;  changing  gold  to  silver ; 
premium  conrerted.  An  affidavit  showed 
that  defendant,  who  was  agent  for  plaintiff 
in  New  Grenada  to  receive  and  pay  out 
money,  received  money  in  gold  coin,  and 
paid  it  out  in  silver;  that  gold  was  at  a 
premium  over  silver;  that  defendant,  on 
plaintiff's  books  kept  by  him,  had  not  ac- 
counted for  the  premium;  that  he  had  writ- 
ten a  threatening  letter  to  prevent  one 
knowing  the  facts  from  informing  plaintiff, 
and  that  he  had  received  upward  of  |5,000 
for  pi-emium  on  gold  of  a  firm  of  brokers. 
Held,  sufficient  to  justify  the  conclusion 
that  he  converted  the  premium  to  his  own 
use,  and  to  warrant  an  order  of  arrest  in  an 
action  for  the  amount  so  converted.  Pan- 
ama R.  R.  Co.  V.  Robinson,  4  Thompson  & 
Cook  (N.  Y.),  Supreme  Ct.,  673.     1874. 

14.  Misapplication  of  funds.  A  cashier 
or  clerk  of  a  railway  company,  who  has 
charge  of  its  moneys,  is  under  a  legal  liabil- 
ity to  the  company  to  take  care  of  and  pre- 
serve its  funds  so  intrusted  to  him ;  and  if  he 
loans  the  company's  money  to  a  fellow 
servant  without  the  order  or  direction  of  any 
one  having  the  right  to  give  such  order,  he 
will  be  liable  personally  to  the  company  for 
the  same, 'and  if  he  pays  the  same  he  can- 
not recover  it  back.  St.  Louis,  Alton  and 
Terre  Haute  R.  R.  Co.  v.  Thomas,  85  111., 
464.    1877. 

45.  —  When  an  agent  has  misapplied  or 
misused  the  property  of  his  principal,  the 
latter  may  pursue  and  recover  it.  But  this 
principle  cannot  be  applied  to  money  which 
has  no  "ear  marks,"  and  cannot  be  identi- 
fied. When  it  passes  to  the  possession  of 
another  who  acquires  it  for  a  valuable  con- 
sideration, and  without  notice,  it  cannot  be 
reclaimed.  Mobile  and  Montgomery  R'y  Co. 
V.  Felrath,  Gil  Ala.,  189.     1880. 

46.  Defalcation;  action  on  account;  evi- 
dence. A  railway  company  brought  an 
action  against  A.,  formerly  its  agent,  on  an 
account  stated.  A.  filed  an  answer  contain- 
ing a  general  denial.  On  the  trial  the  plaint- 
iff read  in  evidence  a  letter  of  A.  to  the 
auditor  of  the  company,  dated  February  13, 
1874,  proposing  to  pay  every  dollar  of  the 
defalcation  of  one  B.,  to  the  amount  of 
$7,683.11,  if  he  had  time,  and  stating  therein 
that  his  January  report  was  short  $5,043.07, 


and  that  the  balance  of  $3,540.04  would  have 
to  be  reported  in  his  February  account,  and 
then  produced  as  a  witness  the  auditor,  who 
testified  that  the  account  sued  on  was  fur- 
nished by  him  to  A.  on  March  31,  1874;  that 
A.  went  out  of  office  on  February  14,  1874; 
that  he  met  A.  in  regard  to  the  account  three 
or  four  times ;  that  the  account  included  the 
whole  of  February,  1874;  that  he  saw  the 
account  in  his  possession,  and  that  he  made 
no  objection  to  it ;  that  several  other  state- 
ments of  account  were  sent  A.  before  and 
after  March  31,  1874;  that  they  were  not  all 
like  the  one  sued  on;  that  those  after  March 
31st  were  different,  and  that  these  statements 
were  given  A.  as  matters  of  information. 
Held,  that  the  stated  account  was  not  con- 
clusively established  by  the  testimony,  and 
therefore  not  error  for  the  district  court  to 
submit  the  question  in  the  case  to  the  jury, 
A  verdict  in  A.'s  favor  was  permitted  to 
stand.  Kansas  Pacific  R'y  Co.  v.  Anderson, 
33  Kans.,  44.     1879. 

V.  Eatification. 

47.  Contract.  Where  the  plaintiff  did 
certain  work  for  a  railroad  company,  and 
the  company  afterwards  made  a  beneficial 
use  of  it,  and  one  acting  as  agent  of  the  com- 
pany made  the  contract  for  the  work,  and 
where  the  company's  engineer  promised  to 
make  out  a  voucher  for  it,  and  the  chief 
engineer  laid  out  the  work,  and  an  assistant 
engineer  signed  a  voucher  therefor  with  the 
plaintiff's  name  therein  as  contractor:  held, 
that  a  promise  to  pay  what  the  work  was 
reasonably  worth  might  be  inferred  from 
such  facts.  Roekford,  Rock  Island  and  St. 
Louis  R.  R.  Co.  V.  Wilcox,  66  111.,  417. 
1873. 

48.  —  part  performance.  Contract  for 
purchase  of  stone  held  divisible,  and  that  an 
acceptance  by  the  principal  of  a  part  did  not 
bind  the  principal  as  ratifying  the  whole  of 
the  contract.  Gano  v.  Chicago  and  North- 
western R'y  Co.,  49  Wis.,  57.     1880. 

49.  —  The  acts  of  an  agent  in  settling  a 
claim  held  to  have  been  ratified.  Dunn  v. 
Hartford  and  Wether sfi^ld  R.  R.  Co.,  4& 
Conn.,  434.    1876. 

50.  Evidence.  Where  the  principal  has 
previous  knowledge  of  all  the  material  facta. 
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an  agency  may  be  proved  by  subsequent  rati- 
fication and  adoption.  Middleton  v.  Kansas 
City,  St.  Joseph  and  Council  Bluffs  R.  R. 
Co.,  63  Mo.,  579.     1876. 

51.  Acquiescence  in  assumption  of 
agency.  Where  it  was  in  evidence  that  S., 
the  regular  agent  of  the  defendant  at  a  cer- 
tain dejiot,  lived  three  miles  from  the  depot, 
and  that  T.  lived  at  the  depot  for  two  years 
prior  to  the  bringing  of  the  action,  and  dis- 
charged the  duties  of  agent  in  receiving  and 
forwarding  freight,  selling  tickets,  etc.,  all 
of  which  was  done  in  the  name  of  S.  and 
with  the  knowledge  and  acquiescence  of  de- 
fendant, it  was  held  that  T.  was  the  agent  of 
defendant,  and  that  defendant  was  bound  by 
any  act  of  his  within  the  scope  of  the  au- 
thority impliedly  given.  Katzenstein  v. 
Raleigh  and  Oaston  R.  R.  Co.,  84  N.  C,  688, 
1881;  6  Amer.  &  Eng.  R.  E.  Cases,  464. 

VL  Agent's  bond. 

52.  Conditions.  The  rules  and  regula- 
tions of  a  corporation  made  for  the  govern- 
ment of  the  conduct  of  its  officers  do  not 
become  terms  and  conditions  of  the  bond  of 
its  officers,  unless  such  an  intention  is  ex- 
pressed on  the  face  of  the  bond.  Richmond 
and  Petersburg  R.  R.  Co.  v.  Kasey,  30  Grat- 
tan  (Va.),  218.     1878. 

53.  —  An  agent's  bond  conditioned  for  the 
payment  of dollars  is  invalid.  The  con- 
tract is  incomplete,  and  his  sureties  are  not 
liable.  Canal  and  Claiborne  St.  R.  R.  Co.  v. 
Armstrong,  37  La.  An.,  433.     1875. 

54.  Notice  to  surety  o'f  agent's  default. 
There  having  been  no  fraudulent  conceal- 
ment of  the  fact  that  K.  did  not  settle 
promptly,  the  failure  to  inform  his  sureties 
of  the  fact  did  not  relieve  them  from  their 
liability  for  his  default.  Richmond  and 
Petersburg  R.  R.  Co.  v.  Kasey,  30  Grattan 
(Va..),  218.     1878. 

55.  Form  of  bond.  Where  the  bond  of  an 
agent  was  couched  in  general  terms,  it  was 
held  that  the  promotion  of  the  agent  did  not 
affect  the  liability  upon  the  bond.  Collier 
V.  Southern  Express  Co.,  33  Grattan  (Va.), 
718.     18S0. 

66.  —  latent  ambiguity.  B.  was  appoint- 
ed ticket  agent  of  the  M.  and  C.  R.  R.  Co.  at 
Memphis,  and  gave  bond  to  cover  his  duties 


as  such.  There  were  two  ticket  ofBoes  kept 
by  said  company  there  —  the  one  at  the  de- 
pot, and  the  other  on  Court  sti-eet —  but  B.'s 
bond  did  not  show  to  which  he  was  ap- 
pointed. Held,  that  these  facts  presented  a 
case  of  latent  ambiguity,  which  might  be 
removed  by  introducing  parol  evidence  to 
show  to  which  B.'s  appointment  related. 
Mumford  v.  Memphis  and  Charleston  R.  R, 
Co.,  2  Lea  (Tenn.),  393.     1879. 

57.  Cliange  in  agent's  duties.  Where  an 
agent  was  appointed  to  sell  tickets  at  the 
office  in  M.,  and  afterwards  the  duties  and 
responsibilities  of  another  ticket  office  in  the 
same  place  were  added  to  his  charge,  held, 
that  this  was  such  a  change  in  his  duties  as 
would  discharge  the  sureties  upon  his  bond. 
lb. 

58.  —  The  surety  upon  an  agent's  bond  is 
discharged  by  the  transfer  of  the  agent  to 
another  parish,  where  he  is  put  to  entirely 
different  work  by  the  company.  Chreen  v. 
Locke,  31  La.  An.,  656.     1879. 

59.  —  default.  In  an  action  by  a  railroad 
company  against  the  sureties  on  a  bond  given 
by  one  of  its  depot  agents,  to  recover  for  an 
alleged  default  of  their  principal  for  money 
received  and  not  accounted  for,  the  instruc- 
tions given  by  the  company  to  such  agents, 
requiring  them  to  make  monthly  reports, 
are  not  relevant  or  competent  evidence  for 
the  plaintiff,  when  it  does  not  appear  that 
the  alleged  default  is  shown  by  the  monthly 
reports  of  the  agent,  nor  that  he  violated  his 
duty  in  failing  to  make  such  reports.  Mem- 
phis and  Charleston  R.  R.  Co.  v.  Maples, 
63  Ala.,  601.     1879. 

60.  —  consolidation  of  railways.  The 
defendant,  as  surety,  executed  a  bond,  con- 
ditioned for  the  faithful  service  of  a  clerk  to 
a  railway  company.  Whilst  the  service  con- 
tinued, that  company  and  another  railway 
company  were  dissolved,  and  united  into  one 
company,  by  a  statute  which  provided  that 
all  bonds,  etc.,  made  or  entered  into  with,  in 
favor  of,  or  by  the  dissolved  companies 
should  "be  and  remain  as  good,  vaUd  and 
effectual  in  favor  of,  and  against,  and  with 
reference  to  the  new  company,  and  might  be 
proceeded  on  and  enforced  in  the  same 
manner,  to  all  intents  and  purposes,  as  if  the 
last  mentioned  company  had  been  a  party  to 
and  executed  the  same,  or  had  been  named 
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or  referred  to  therein  instead  of  the  persons, 
company,  or  party  actually  named  therein 
respectively."  Held,  that  the  defendant  was 
liable  for  breaches  of  the  bond  committed 
by  the  clerk  after  the  union  of  the  two  com- 
panies. Eastern  Union  Railway  Co.  v. 
Cochrane,  9  Welsby,  Hurlstone  &  Gordon 
(Exchequer),  197,  1853;  24  Eng.  Law  & 
Equity,  495;  17  Jurist,  1103;  33  Law  Jour. 
Eep.,  N.  S.,  Exch.,  61. 

61.  —  duration  of  sureties' liability.  M. 
gave  a  bond  in  the  sum  of  $200,000  for  the 
faithful  performance  of  the  duties  of  secre- 
tary and  treasurer  of  a  railway  company, 
for  one  year,  from  September  25,  1867.  M. 
continued  to  be  elected,  and  filled  the  ofiSoe 
without  other  bond  until  1870.  A  defalca- 
tion is  alleged  to  have  occurred  after  the  ex- 
piration of  the  first  year  from  the  date  of  the 
bond.  The  sureties  are  not  responsible  upon 
their  bond.  A  secretary  and  treasux'er  of  a 
railway  compatiy  is  the  mere  agepi  of  the 
company,  and  is  not  a  public  officer  in  the 
eye  of  the  law.  Although  §  148  of  the  Code 
provides  that  the  officers  of  a  private  com- 
pany shall  hold  until  the  election  and  quali- 
fication of  their  successors,  yet  this  law  is 
prospective,  and  there  is  nothing  to  show 
that  it  has  been  adopted  by  this  railway 
company  as  an  amendment  of  its  charter, 
granted 'previously  to  the  enactment  of  the 
Code.  Railroad  Co.  v.  Murrell,  11  Heiskell 
(Tenn.),  715.  1873.  The  sureties  of  M.  were 
also  held  not  to  be  responsible  upon  his  bond 
as  financial  agent  of  the  contractors,  except 
during  the  one  year  that  they  agreed  to  be 
bound.    lb. 

62.  Vislionesty ;  knowledge  of  principal. 
The  agent  of  a  corporation,  being  under  bond 
to  account  and  pay  over  daily,  cannot  be 
trusted  with  more  money  at  his  surety's  risk 
after  dishonesty  of  the  agent  is  discovered 
by  the  corporation.  But  he  may  be  so 
trusted  so  long  as  the  circumstances,  fairly 
interpreted,  point  not  to  moral  turpitude, 
but  to  a  want  of  diligence  or  punctuality, 
rather  than  to  a  want  of  integrity.  Ctiar- 
lotte,  Columbia,  etc.,  R.  R.  Co.  v.  Goto,  59 
Ga.,  685.     1877. 

63.  Fraud  of  company.  In  an  action  by 
a  railway  company  against  the  sureties  on 
the  bond  of  a  station  agent,  who  was  in  ar- 
rears when  the  bond  was  executed,  and  con- 


tinued to  make  additional  defaults  in  several 
subsequent  monthly  settlements,  the  presid- 
ing judge  committed  no  error  in  charging 
the  jury  "that  if  the  plaintiff  knew  when 
the  bond  was  given  that  its  agent  was  in 
default  and  indebted  to  it  on  his  pre-existing 
agency,  and  yet  concealed  this  fact  and  held 
him  out  to  the  sureties  as  trustworthy,  either 
expressly  or  impliedly,  such  conduct  would 
be  a  fraud  upon  the  sureties,  and  would 
make  void  the  bond  as  to  them."  Wilming- 
ton, Columbia  and  Augusta  R.  R.  Co.  v. 
Ling,  18  So.  Car.,  110.     1882. 

64.  —  But  in  charging  further  "  that  each 
default  of  the  agent,  after  the  bond  was 
given,  in  failing  to  pay  over  to  the  company 
the  money  collected  by  him,  was  a  breach  of 
his  duty  and  obligation,  and  gave  the  plaint- 
iffs the  right  to  dismiss  him ;  that  if,  know- 
ing of  these  defaults,  the  plaintiffs  condoned 
his  fault  and  continued  him  in  his  agency 
without  notice  to  his  sureties  of  his  miscon- 
duct, such  conduct  would  be  prejudicial  to 
the  interest  of  the  sureties,  and  would  dis- 
charge them,"  he  erred  in  failing  to  limit 
the  discharge  to  defaults  occurring  after  the 
first.     lb. 

65.  Evidence.  The  admission  of  an  agent, 
not  made  at  the  time  of  doing  an  act  in  the  ex- 
ercise of  his  authority,  nor  explanatory  of  any 
contemporaneous  act  in  the  execution  of  his 
agency,  is  not  competent  evidence  against 
his  principal,  nor  against  his  principal's 
sureties;  Memvhis  and  Charleston  R.  R.. 
Co.  V.  Maples,  63  Ala.,  601.     1879. 

66.  Set-off.  Where  an  agent,  in  a  suit 
upon  his  bond,  was  prevented  from  present- 
ing a  valid  set-off,  by  inducements  of  the 
company's  attorney,,  and  a  bill  in  equity  was 
filed  to  enjoin  the  collection  of  the  judg- 
ment, the  company  being  solvent  and  re- 
sponsible at  law,  the  injunction  was  denied. 
Harris  v.  Western  and  Atlantic  R.  R.  Co., 
59  Ga.,  880.     1877. 

67.  —  In  an  action  upon  an  agent's  bond  for 
money  due  from  such  agent,  he  may  plead 
as  a  set-off  the  services  rendered  by  him  as 
agent.  Baltimore  and  Ohio  R.  R.  Co.  v. 
Jameson,  13  W.  Va.,  833.     1878. 

68.  —  But  such  offset  cannot  be  pleaded 
when  the  action  is  against  the  surety  alone. 
Baltimore  and  Ohio  R.  R.  Co.  v.  Bitner,  15 
ib.,  455.     1879. 
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69.  Pleading'.  The  pleadings  in  an  action 
upon  the  bond  of  an  agent,  considered. 
Baltimore  and  Ohio  B.  B.  Co.  v.  Bitner,  15 
West  Va.,  467.    1879. 

70.  Bankruptcy.  The  surety  upon  a  rail- 
way agent's  bond  is  not  released  by  the  dis- 
charge of  the  agent  in  bankruptcy.  Crreem- 
irille  and  Columbia  B.  B.  Co.  v.  Maffett, 
8  So.  Car.,  307.     1876. 

71.  Surety.  A  clerk's  bond  conditioned 
for  the  accounting  of  moneys  received  in 
his  employment  recited  that  he  had  been 
employed  at  an  annual  salary  of  lOOZ.  Sub- 
sequently his  salary  was  changed  to  a  com- 
mission. Held,  that  the  surety  in  the  bond 
was  thereby  released.  Northwestern  Bail- 
way  Co.  V.  Whinray,  10  Hurlstone  &  Gor- 
don (Exchequer),  77.     1854. 

72.  —  Debt  on  bond,  conditioned  for  the 
due  payment  by  the  chief  clerk  of  a  rail- 
way company  of  aU  moneys  received  by  him 
on  account  of  the  company.  It  appeared 
that  he  had  allowed  the  other  clerks  to  be  in 
arrear,  and  made  up  the  deficiency  on  one 
day  by  appropriating  to  it  a  portion  of  the 
moneys  received  on  the  following  day,  but 
had,  in  fact,  paid  over  a  sum  equal  to  the 
amount  received  on  each  day  up  to  the  time 
of  his  dismissal.  Hdd,  a  breach  of  the  con- 
dition, and  that  the  plaintiff  was  entitled  to 
recover  as  damages  the  full  amount  of  the 
deficiency.  London,  Brighton  and  South 
Coast  Bailway  Co.  v.  Goodwin,  3  Welsby, 
Hurlstone  &  Gordon  (Exchequer),  736.    1849, 

73.  —  amalg'amation  of  companies,  sure- 
ties not  released.  Debt  on  bond  given  by 
the  defendant  and  another  to  the  L.  &  C. 
Railway  Co.,  as  sureties  for  the  due  perfoim- 
ance  by  E.  G.  of  his  duties  as  clerk.  The 
condition  of  the  bond  was,  that  if  E.  G. 
should  render  to  the  L.  &  C.  Railway  Co.,  or 
to  the  committee  for  managing  the  London 
terminus  of  the  L.  &  C,  L.  &  B.  and  S.  E. 
Railways,  a  true  account  of  all  the  receipts 
and  payments  to  him  as  such  clerk,  and  also 
should  pay  to  the  L.  &  C.  Railway  Co.,  or  to 
the  said  committee,  aU  such  sums  as  he 
should  receive  on  account  of  the  company 
or  committee,  then  the  obligation  to  be  void. 
The  defendant  pleaded,  thirdly,  that  the 
bond  was  made  before  the  passing  of  the  9 
and  10  Vict.,  c.  283,  to  consolidate  the  L.  & 
B.  and  L.  &  C.  Railway  Companies,  and  that 


the  action  was  commenced  afterwards,  and 
that  the  L.  &  C.  Railway  Co.  thereby  be- 
came dUsolved.  Fourthly,  that,  from  the 
time  of  the  making  of  the  bond,  up  to  the 
time  of  the  passing  of  the  said  act,  E.  G. 
rendered  to  the  L.  &  C.  Railway  Co.  an  ac- 
count of  aU  receipts  and  payments,  and  paid 
all  sums  received  by  him  as  such  clerk. 
Hdd,  that  the  third  plea  was  bad,  and  was 
no  defense  to  the  action,  inasmuch  as  the 
new  company  was  the  same  as  the  two  old 
ones,  with  additional  powers,  and  that  the 
amalgamation  of  the  companies  did  not  af- 
fect the  responsibilities  of  the  defendant  or 
E.  G.  That  the  fourth  plea  was  also  bad,  for 
not  alleging  a  payment  to  the  committee  of 
the  moneys  received  by  E.  G.  on  account  of 
the  three  companies.  London,  Brighton  and 
South  Coast  Bailway  Co.  v.  Ooodwin,  6  Eng. 
R.  R.  and  Canal  Cases,  177.     1849. 

74.  —  A  bond  by  an  agent  was  given  to 
the  L.  &  C.  Co.  Afterwards  the  company 
was  consolidated  with  another  corporation. 
Held,  that  the  bond  was  not  released  thereby. 
London,  Brighton  and  South  Coast  Bailway 
Co.  V.  Goodwin,  3  Welsby,  Hurlstone  & 
Gordon  (Exchequer),  820.     1849. 


APPEAL 

See  Bill  of  Exceptions;  Eminent  Domain. 
L  APPEA.LS  TO  COURTS    OF    LAST    RESORT, 

IL  Appeals  from  courts  of  limited  ju- 
risdiction. 
ni.  Miscellaneous  matters. 

I,  Appeals  to  couets  of  last  besoet, 

1.  Assignment  of  errors.  The  court  is 
of  opinion  that  the  errors  assigned  are  not 
sufiicient  to  warrant  a  reversal  of  the  judg- 
ment. St.  Louis  and  South  Eastern  By 
Co.  V.  Gould,  6  Bradwell  (HI.),  155.     1880. 

2.  —  There  being  no  errors  assigned  an 
appeal  will  be  disregarded.  Bankhead  v. 
Union  Pacific  B.  B.  Co.,  2  Utah,  507.  1877- 
1880. 

3.  Practice.  Failing  to  file  the  record  in 
time,  the  appeal  is  dismissed.  Chicago,  Bur- 
lington and  Quincy  B.  B.  Co.  v.  City  of 
Aurora,  5  Bradwell  (111.),  395.     1879. 
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4.  —  Order  of  hearing  on  appeal  deter- 
mined. Hines  v.  Brunswick  and  Albany  B. 
R.  Co.,  51  Ga.,  218.     1874. 

5.  —  Practice  on  the  death  of  a  party  to 
the  suit  consider'ed.  Thompson  v.  Central 
R.  R.  and  Banking  Co.,  58  Ga.,  600.     1877. 

6.  —  Questions  of  practice  on  appeal  de- 
termined. Ballou  V.  Chicago  and  North- 
western R'y  Co.,  53  Wis.,  150, 1881 ;  Thornton 
V.  St.  Paul  and  Chicago  R.  R.  Co.,  6 Daly  (N. 
Y.),  511,  1876;  Wilcox  v.  Toledo  and  Ann 
Arbor  R.  R.  Co.,  45  Mich.,  280,  1881;  Smith 
V.  New  York  Central  and  Hudson  River  R. 
R.  Co.,  30  Hun  (N.  Y.),  144,  1883;  Johnson 
V.  New  York,  Ontario  and  Western  R.  R. 
Co.,  30  Hun  (N.  Y.),  166,  1883. 

7.  —  Appeal  to  the  supreme  court  cannofli 
be  taken  from  an  order  that  does  not  affect 
a  substantial  right.  Chester  and  Lenoir  R. 
R.  Co.  V.  Richardson,  82  N.  C,  343.     1880. 

8.  Demurrer.  No  appeal  will  lie  from  an 
order  sustaining  a  demurrer,  where  no  judg- 
ment is  entered.  Thomas  v.  Union  Pacific 
R.  R.  Co.,  1  Utah,  184.     1875. 

9.  —  A  judgment  on  demurrer,  with  leave 
to  amend,  is  not  a  final  judgment  from 
which  an  appeal  will  lie.  Cowan  v.  East 
Tenn.,  Va.  and  Oa.  R.  R.  Co.,  6  Baxter 
(Tenn.),  69.     1873. 

10.  Evidence.  A  judgment  will  not  be 
reversed  because  of  the  admission  of  im- 
proper evidence  upon  the  trial,  where  it  was 
introduced  and  read  without  objection ;  nor 
where,  if  reversed,  the  evidence  would  be 
competent  upon  a  subsequent  trial.  Wayne 
County  V.  St.  Louis  and  Iron  Mountain  R. 
R.  Co.,  66  Mo.,  77.     1877. 

11.  —  An  order  of  the  court  below  refus- 
ing to  allow  appellant  to  show  certain  facts 
on  cross-examination  of  a  witness  of  the 
opposite  party,  will  not  be  disturbed  when 
none  of  the  testimony  in  chief  of  such  wit- 
ness is  set  out  in  the  record.  Cook  v.  Sioux 
City  and  Pacific  R.  R.  Co.,  87  la.,  426.  1873. 

12.  —  Verdict  held  supported  by  the  evi- 
dence, and  judgment  affirmed.  Thompson 
V.  Oa.  R.  R.  and  Banking  Co.,  55  Ga.,  458. 
1875. 

13.  Dismissal.  The  court  will  not,  on 
motion  of  the  appellant,  at  a  subsequent 
term,  set  aside  the  order  of  dismissal,  where 
an  appeal  has  been  dismissed  for  non-pay- 
ment or  failure  to  secure  costs.    Selma  and 
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Meridian  R.  R.  Co.  v.  Louisiana  National 
Bank,  94  U.  S.,  253.     1876. 

14.  Damages;  appeal  for  delay.  Under 
the  twenty-third  rule,  in  relation  to  dam- 
ages, where  a  writ  of  error  was  sued  out 
merely  for  delay,  more  than  ten  per  cent, 
upon  the  amount  of  the  judgment  cannot 
be  awarded,  but  the  court  may  give  less. 
West  Wisconsin  Ry  Co.  v.  Foley,  94  U.  S., 
100.     1876. 

15.  Costs.  An  order  setting  aside  the  tax- 
ation and  allowance,  by  the  clerk,  of  costs 
and  disbursements  is  not  an  appealable  order. 
Felber  v.  Southern  Minnesota  R'y  Co.,  28 
Minn.,  156.     1881. 

16.  Certificate  of  law  question.  Where 
a  case  is  certified  to  the  supreme  court  as 
involving  a  question  of  law  desirable  to  be 
determined,  the  certificate  should  set  out  the 
particular  question  to  be  passed  upon.  Min- 
nich  V.  Chicago,  Rock  Island  and  Pacific  R. 
R.  Co.,  51  la.,  363.     1879. 

17.  Amount  in  controversy.  In  fixing  the 
amount  in  controversy  in  a  writ  of  error  the 
costs  will  not  be  included.  ,  New  Orleans, 
Jackson,  etc,  R.  R.  Co.  v.  Evans,  49  Miss., 
785.     1874. 

18.  Argument.  Where  the  appellee  fails 
to  file  a  brief  in  accordance  with  the  rules 
of  this  court,  the  judgnlent  or  debree  will 
be  reversed  pro  forma,  unless  the  court  on 
examination  of  the  record  should  deeip  it 
proper  to  decide  the  case  on  its  merits.  Terre 
Haute,  Vandalia  and  Indiana  R.  R.  Co.  v. 
Goodwin,  4  Bradwell  (111.),  165,     1879. 

19.  —  In  giving  the  ten  days'  notice  of 
argument  required  by  rule  8  of  the  su- 
preme court,  the  day  of  service  and  the  first 
day  of  the  term  must  both  be  excluded. 
Greve  v.  St.  Paul,  Stillwater  and  Taylor's 
Falls  R.  R.  Co.,  25  Minn.,  327.     1878. 

20.  Chancery  cases.  Prior  to  the  taking 
effect  of  ch.  145,  Laws  of  1878,  a.  compliance 
with  the  provision  of  §  2742  of  the  Code  was 
necessary  to  secure  a  trial  de  novo  in  the  su- 
preme court.  Joliet  Iron  and  Steel  Co.  v.  C. 
C.  and  W.  R.  R.  Co.,  50  la.,  455.     1879. 

21.  —  Upon  the  appeal  of  an  equity  cause, 
tried  below  by  the  first  method  and  triable 
de  novo  in  the  supreme  court,  the  coui-t  must 
be  satisfied  that  it  has  an  abstract  df  all  the 
evidence.  Britton  v.  Central  R.  B.  Co.,  39  . 
la.,  390.     1874. 
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22.  Eeversal ;  judgment.  When  a  case 
has  been  remanded  by  this  court  with  direc- 
tions to  the  trial  court  to  enter  judgment 
against  the  plaintiff,  his  right  to  dismiss 
upon  payment  of  costs  is  at  an  end ;  and  if 
he  obtains  a  dismissal  in  vacation,  it  will  be 
the  duty  of  the  trial  court  to  reinstate  the 
case  upon  the  docket,  and  enter  the  judg- 
ment as  ordered.  State  ex  rel.  v.  Qivan,  75 
Mo.,  516.    1882. 

23.  New  trial.  An  order  granting  a  new 
trial  is  not  a  final  order  from  which  an  ap- 
peal may  be  taken.  McOormiek  v.  Walla 
Walla,  etc.,  R.  R.  Co.,  1  Washington  Ter., 
512.     1876; 

24.  Kes  adjndicata.  AJl  questions  cov- 
ered by  a  decision  of  the  supreme  court  in 
any  case"  become  res  adjudicata,  and  will  not 
be  reconsidered  or  reviewed  in  a  subsequent 
appeal  in  the  same  action.  Adams  County 
V.  Burlington  and  Missouri  River  R.  R.  Co., 
55  la.,  94.     1880. 

25.  Rehearing.  A  petition  for  a  rehear- 
ing cannot  be  filed  after  the  term  at  which 
the  judgment  was  rendered.  Brooks  v.  Rail- 
road Co.,  102  U.  S.,  107.     1880. 

26.  Kecord.  What  should  be  contained  in 
the  record  on  appeal  determined.  Houston 
and  Texas  Central  R'y  Co.  v.  Greenwood,  40 
Tex.,  361.    1874. 

27.  —  The  record  in  this  case  not  contain- 
ing, any  statement  of  plaintiff's  cause  of  ac- 
tion, the  judgment  of  the  court  below  in  his 
favor  is  reversed.  Thomason  v.  St.  Louis, 
Iron  Mountain  and  Southern  Ry  Go.,  74  Mo., 
560,  1881 ;  7  Amer.  &  Eng.  R.  E.  Cases,  421. 

28.  —  The  appellee,  the  successful  party 
on  appeal,  caused  the  printing  of  the  record 
to  be  done  at  his  own  expense,  but  at  a  cost 
no  greater  than  if  the  work  had  been  done 
at  the  government  printing  office.  Held, 
that  such  cost  be  taxed  against  the  appellaint. 
Railroad  Co.  v.  Collector,  96  U.  S.,  594.    1877. 

29.  —  Where  the  record  of  a  case  is  not 
transmitted  to  the  court  of  appeals  within 
the  time  prescribed,  the  burden  is  upon  the 
appellant  to  show  that  the  failure  to  trans- 
mit was  not  through  any  fault  of  his,  and 
to  do  this  he  must  furnish  sufficient  proof. 
Northern  Central  R'y  Co.  v.  Rutledge,  48 
Md.,  262.    1877. 

30.  Exceptions.  Instructions  not  re- 
viewed, there  being  no  exceptions  in  the 


record.  Sampson  v.  Atlantic  and  N.  C.  B. 
R.  Co.,  70  N.  C,  404,  1874;  PeopU  v.  War 
bash,  St.  Louis  and  Pacific  R'y  Co.,  11  Brad- 
well  (m.),  512,  1883. 

31.  Limitations.  The'pendency  of  an  ap- 
peal with  stay  of  proceedings  prevents  the 
bringing  of  a  new  action.  The  plaintiff  has 
one  year  after  the  termination  of  the  appeal, 
on  reversal,  to  bring  a  new  action.  Code, 
§  104.  Wooster  v.  Forty-second  St.,  etc.,  R. 
R.  Co.,  6  Daly  (N.  Y.),  528.     1876. 

32.  Settlement.  The  supreme  court  has 
no  general  original  jurisdiction,  and  cannot 
order  that  an  appellee  shall  proceed  no  fur- 
ther with  a  cause.  So  held  where  appellant 
filed  receipts  of  plaintiff  in  settlement,  and 
moved  for  an  order  to  suspend  further  pro- 
ceedings by  plaintiff,  after  plaintiff  had  as- 
signed one-half  the  judgment.  Simonson  v. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co., 
48  la.,  19.     1878. 

33.  Amount  in  controversy ;  United 
States  supreme  court.  An  appeal  will  not 
be  entertained  where  the  amount  in  contro- 
versy does  not  exceed  $5,000.  Whitsitt  v. 
Railroad  Co.,  103  U.  S.,  770.     1880. 

34.  —  The  same  provision  as  to  amount  in- 
volved applies  to  a  suit  where  the  United 
States  is  the  plaintiff,  unless  it  be  brought 
for  the  enforcement  of  a  revenue  law. 
United  States  v.  Railroad  Co.,  105  U.  S., 
263.     1881. 

35.  —  An  appeal  will  not  lie  from  a  decree 
of  the  circuit  court,  which  adjudged  to  none 
of  the  libelants  in  a  coUision  suit,  who  had 
distinct  causes  of  action  against  a  vessel  at 
fault,  a  sum  exceeding  |5,000.  Baltimore 
and  Ohio  R.  R.  Co.,  Ex  parte,  106  U.  S.,  5, 
1882 ;  Farmers'  Loan  and  Trnist  Co.  v.  Wa- 
terman, ib.,  365,  1882, 

II.  Appeals  from  cottets  op  limited 

JtJEISDICTION. 

36.  From  jnstice  of  the  peace.  Where 
the  appeal  is  not  taken  on  day  of  entry  of 
judgment  the  appeUee  is  entitled  to  notice 
thereof.  Thurston  v.  Kansas  Pacific  R'y  Co., 
1  Mo.  App.,  400.     1876. 

37.  —  In  taking  an  appeal  from  a  justice's 
court,  filing  with  the  justice  the  original  no- 
tice of  appeal  with  proof  of  service  thereof, 
within  the  time  prescribed  by  statute,  is  a 
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jurisdictional  prerequisite  to  the  allowance 
of  the  appeal  that  cannot  be  dispensed  with. 
Marsile  v.  Milwaukee  and  St.  Paul  R'y  Co. 
23  Minn.,  4.     1876. 

38.  —  When  a  party  has  demanded  an  ap- 
peal from  a  justice  of  the  peace  within 
twenty  days  after  judgment,  but  was  pre- 
vented from  obtaining  it  until  the  time  had 
expired  by  the  severe  illness  of  the  magis- 
trate, this  appeal  is  good.  Woodside  v.  Pa. 
R.  R.  Co.,  1  Pearson  (Pa.),  301.     1867. 

39.  —  In  an  appeal  by  a  defendant  to  the 
superior  court,  from  a  judgment  of  a  justice 
of  the  peace,  it  lies  within  the  discretion  of 
the  presiding  judge  to  require  the  plaintiff- 
to  give  security  for  the  further  prosecution 

/  of  the  suit  or  not.     Smith  v.  Richmond  and 
Danville  R.  R.  Co.,  73  N.  C,  63.     1875. 

40.  Dismissal.  Where  an  appeal  from  a 
justice  of  the  peace  is  dismissed,  the  court 
has  no  authority  to  afSrm  the  judgment  of 
the  justice  and  render  judgment  against  the 
parties  to  the  appeal  bond.  Hooker  v.  Atlan- 
tic and  Pacific  R.  R.  Co.,  63  Mo.,  449.    1876. 

41.  befanlt.  It  is  immaterial  upon  what 
ground  a  motion  to  set  aside  a  default  before 
a  justice  of  the  peace  is  made  or  overruled. 
Beers  v.  Atlantic  and  Pacific  R.  R.  Co.,  55 
Mo.,  293,  1874;  Palmer  v.  Kansas  City,  St. 
Joseph  and  Council  Bluffs  R.  R.  Co.,  57  Mo., 
249,1874. 

42.  Appearance.  The  effect  of  an  appeal 
to  the  circuit  court,  without  anything  fur- 
ther, amounts  to  a  fuU  appearance  to  the 
action  in  the  circuit  court.  Blunt  v.  A.  and 
P.  R.  R.  Co.,  55  Mo.,  157.     1874. 

43.  —  A  general  appearance  will  waive 
notice  of  appeal.  Page  v.  Atlantic  and 
Pacific  R.  R.  Co.,  61  Mo.,  78.     1875. 

44.  Affirmaiice.  In  an  actioii  of  tort, 
where  a  defendant  in  default  before  a  justice 
appeals  and  makes  no  appearance  in  the  cir- 
cuit court,  a  judgment  of  affirmance  may 
properly  be  entered  on  motion  of  the  plaint- 
iff, without  trial.  Harty  v.  D.  M.  and  M.  R. 
R.  Co.,  54  la.,  337.     1880. 

III.  Miscellaneous  mattees. 

45.- Bond  and  supersedeas.  Amount  of 
appeal  bond  considered.  Ennor  v.  Oalena 
and  Southern  Wis.  B.  R.  Co.,  104  111.,  108. 

1882. 


46.  —  Where  an  appeal,  taken  under  the 
statute  before  the  code,  was  dismissed  for 
want  of  a  bond,  a  new  appeal  may  be  taken 
under  the  code  at  any  time  within  two 
years  after  the  entry  of  the  judgment. 
Gensler  v.  Florida  R.  R.  Co.,  14  Fla.,  41. 
1871. 

47.  —  A  supersedeas  will  be  vacated  when 
the  approval  of  the  bond  therefor  was  ob- 
tained by  fraud  and  perjury.  If  it  appears 
that  the  appellant  had  knowledge  of  such 
fraud  and  perjury,  a  new  bond  will  not  be 
accepted.  Railroad  Co.  v.  Schutte,  100  U. 
S.,  644.     1879. 

48.  — Appeal  dismissed  for  want  of  cost 
bond.  Halloran  v.  Teoaas  and  New  Orleans 
R.  R.  Co.,  40  Tex.,  465.     1874. 

49.  —  Supersedeas  dismissed,  as  improvi- 
dently  awarded.  Baltimore  and  Ohio  R.  R. 
Co.  V.  Annon,  18  WestVa.,  «93.     1881. 

50.  —  An  appearance  by  counsel  to  an 
appeal  is  not  a  waiver  of  a  supersedeas  bond. 
Otterback  v.  Alexandria  and  Fredericksburg 
R'y  Co.,  26  G rattan  (Va.),  940.     1875. 

61.  —  attorney  as  surety.  On  an  appeal 
by  a  railway  company,  the  appeal  bond  was 
executed  by  the  company's  attorneys  only, 
notwithstanding  a  rule  of  the  court  prohib- 
iting attorneys  "from  being  I'eceived  as 
security  in' such  cases."  Held,  on  motion  to 
dismiss  the  appeal,  that  the  attorneys, 
though  probably  liable  foi"  contempt  of  the 
rule,  are  liable  on  the  bond,  and  that  the 
bond  is  sufficient.  Ohio  and  Mississippi  R'y 
Co.  V.  Hardy,  64  Ind.,  454,  1878;  Same  v. 
Hay,  64  Ind.,  597,  1878. 

52.  —  waiver  of  bond.  Effect  of  waiver 
of  appeal  bond  considered.  Chicago,  Pekin 
and  South  Western  R.  R.  Co.  v.  Marseilles, 
104II1.,  91.     18S3. 

53.  Stockholder ;  appeal.  An  appeal  from 
a  judgment  against  a  corporation  cannot  be 
prosecuted  by  an  individual  stockholder. 
State  V.  Florida  Central  R.  R.  Co.,  15  Fla., 
690.     1876. 

54.  Mandamus.  The  appealable  or  unap- 
pealable character  of  a  controversy  is  an- 
nounced by  the  pleadings,  but  is  fixed  by  the 
judgment.  Hence  a  mandamus  lies  to  com- 
pel the  granting  of  a  suspensive  appeal,  when 
at  the  time  the  judgment  was  rendered  the 
case  was  appealable.  State  ex  rel.  v.  Laza- 
rus, 34  La.  An.,  864.     1883. 
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Contract  —  Award  —  Agreement. 


55.  Joint  deicndants.  One  of  two  defend- 
ants sued  jointly  foi-  negligence  has  no  right 
to  appeal  from  a  decision  discharging  his  co- 
defendant.  Popham  V.  Twenty-Third  St.  R. 
R.  Co.,  48  N.  Y.  Superior  Ct.,  239,  1883;  af- 
firmed, ^9  N.  y.,  63?.     1883. 

5(5.  tffect  of  remittitui'.  A  remittitur 
entered  after  verdict  and  judgment  does  not 
affect  the  right  of  a  party  to  appeal  from 
such  judgment.  State  ex  rel.  v.  Lazarus,  34 
La.  An.,  1117,  1883;  see,  also,  Smith  v.  New 
Orleans  R.  R.  Co.,  34  La.  An.,  1160.     1883. 

57.  Agreement;  extension  of  time.  Ap- 
peal held  to  have  been  taken  within  the  time 
stipulated  for  by  the  agreement  of  the  par- 
ties. State  ex  rel.  Fontchartrain  R.  R.  Co. 
V.  Judge  Superior  Court,  37  La.  An.,  697. 
1875. 


APPEEXTICESHIP. 

1.  ContraDt.  A  parol  agreement  of  ap- 
prenticeship is  not  binding  upon  the  parties 
thereto.  In  Pennsylvania,  a  contract  of  ap- 
prenticeship, in  order  to  be  binding  on  the 
parties,  must  comply  with  all  the  requisites 
of  the  act  of  September  29,  1770,  1  Sm.  L. 
309.  It  must,  therefore,  be  in  writing, 
signed  and  sealed  by  the  parties  thereto. 
Phelps  V.  Pittsburgh,  Cincinnati  and  St. 
Louis  R'lj  Co.,  99  Pa.  St.,  108.     1881.  , 


AEBITEATION. 

See  CoNSTRXTcnoN  of  Railways;  Contract;  EKmBNT 
Domain. 

1.  Award.  Where  two  arbitrators,  to 
whom  a  verbal  submission  had  been  made 
as  to  the  injury  to  certain  goods  shipped 
over  a  line  of  railroad,  but  who  were  not 
sworn  and  did  not  examine  any  witnesses, 
reported  in  writing  that,  at  the  request  of 
the  parties,  they  had  examined  the  flour  in 
controversy  and  found  it  damaged  |1.25  per 
barrel,  and  that  it  wag  in  such  condition 
previous  to  shipment,  hdd,  that^it  was  not 
error  in  the  court  to  charge  that  such  a  re- 
port could  do  "  no  more  than  show  the 
damage  to  the  flour,  if  that,"  Central  R.  R. 
and  Banking  Co.  v.  Rogers,  57  Ga.,  336. 
1876. 


2.  —  A  submission  of  all  differences  be- 
tween parties  respecting  certain  right  of  way 
matters  is  sufficient  basis  for  an  award,  and 
such  award  is  binding  at  common  law, 
although  the  arbitrators  were  not  sworn,  the 
submicjsion  not  requiring  them  to  be  sworn. 
Kankakee  and  Southwestern  R.  R.  Co.  v. 
Alfred,  3  Bradwell  (111.),  511.     1878. 

3.  —  It  is  highly  improper  —  though  not 
per  se  a  ground  for  setting  aside  his  award — 
for  an  arbitrator  to  employ  the  attorney  of 
one  of  the  parties  to  the  reference  (though 
his  own  attorney  also)  to  assist  him  in 
framing  the  award.  Underwood  and  Bed- 
ford and  Cambridge  Railway  Co.,  In  re,  11 
Common  Bench,  N.  S.,  442;  108  E.  C.  L.,  443. 
1861.  y 

4.  —  It  is  no  ground  for  setting  aside  an 
award  of  a  majority  of  arbitrators,  which  is 
otherwise  unobjectionable  upon  its  face, 
that,  after  the  hearing,  while  the  arbitra- 
tors were  consulting,  the  chairman  ex- 
pressed in  a  decided  manner  his  views  of  the 
law  of  the  case ;  that  one  of  the  arbitrators 
stated  that  he  should  rely  upon  the  chair- 
man's knowledge  of  the  law ;  that  the  other 
arbitrator  dissented  from  the  chairman's 
view;  that  there  was  a  heated  and  un- 
friendly discussion  between  the  chairman 
and  the  dissenting  arbitrator ;  and  that  after- 
wards the  other  two  arbitrators  refused  to 
discuss  the  question  further  with  the  dis- 
senting arbitrator.  Roberts  v.  Old  Colony 
R.  R.  Co.,  133  Mass.,  553.     1878. 

5.  —  Where  it  was  said  by  plaintiff  that 
the  submission  was  procured  by  fraud ;  that 
the  arbitrators  were  stockholders  of  the  de- 
fendant, and  therefore  not  proper  persons  to 
act  as  arbitrators,  and  that  the  submission 
had  been  revoked,  held,  that,  if  these  allega- 
tions were  trae,  the  orderly  course  for  the 
plaintiff  to  pursue  would  be  to  make  a  motion 
or  bring  a  suit  to  set  aside  the  submission. 
Ensign  v.  St.  Louis  and  San  Francisco  R'y 
Co.,  63  Howard's  Practice  (N.  Y.),  123.  1881. 

6.  —  Tlie  statute  of  Michigan  in  relation 
to  arbitration  construed.  Chicago  and  Mich- 
igan Lake  Sliore  R.  R.  Co.  v.  Hughes,  28 
Mich.,  186.     1873. 

7.  Agreement.  Two  railway  companies 
entered  into  an  agreement  for  making  a  line, 
by  which  they  agreed  that  "  in  every  case  in 
which  any  difference  should  arise  touching 
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anything  done  or  omitted  in  pursuance  of 
the  agreement,  or  touching  its  incidents  or 
consequences,  or  touching  any  breach  or 
non-fulfilment  of  the  agreement,  it  should 
be  i-eferred  to  ai-bitration  according  to  the 
provisions  of  the  Railway  Companies  Arbi- 
tration Act,  1859."  Differences  subsequently 
arose  between  the  companies,  and  one  of 
them  filed  a  bill  against  the  other  for  an 
account,  when  the  defendant  company  in- 
sisted on  the  agreement  to  refer.  Hdd, 
that,  though  the  account  was  of  such  a 
complicated  nature  as  to  render  it  a  proper 
subject  of  a  suit  in  equity,  yet  that  the  court 
was  bound  to  give  eflEeot  to  the  agreement 
to  refer  under  sec.  26  of  the  Railway  Com- 
panies Arbitration  Act,  1859,  and  could  not 
entertain  the  suit.  Watford  and,  Rickmans- 
worth  R'y  Co.  v.  London  and  North  Western 
By  Co.,  Law  Reports,  8  Equity  Cases,  231. 
1869. 

8.  Eminent  domain.  Where  plaintiff  asks 
damages  for  the  alleged  appropriation  of  a 
right  of  way,  and  defendant  moves  to  dis- 
miss on  the  ground  that  the  controversy  has 
been  submitted  to  arbitration  and  an  award 
made,  held,  that  the  plaintiff  had  a  right  to 
disprove  the  agreement  to  arbitrate  or  to 
show  that  it  was  procured  by  fraud,  and  the 
motion  was  accordingly  overruled.  Hynes 
V.  S.  A.  and  D.  R'y  Co.,  38  la.,  258.     1874. 

0.  AppeaL  An  appeal  cannot  be  taken 
from  an  award  until  after  judgment.  Col- 
lins V.  Louisville  and  Nashville  R.  R.  Co.,  70 
Ala.,  533.     1881. 

10.  —  The  submission  of  the  controversy 
in  this  case  to  arbitrators  was  made  with 
the  understanding  that  they  should  have 
power  to  act  as  amicable  compounders. 
Under  the  law  (art.  460,  C.  P.),  the  judg- 
ment itself  is  not  appealable.  Hopkins  v. 
La.  Western  R.  R.  Co.,  33  La.  An.,  1138. 
1881. 

11.  —  The  act  of  1817,  requiring  corpo- 
rations to  give  bail  absolute  for  the  debt  in 
cases  of  appeal  from  the  awards  of  arbitra- 
tors, was  superseded  by  the  non-imprison- 
ment act  of  1843.  Erie  and  Allegheny  R.  R. 
Co.  V.  Atlantic  and  Great  Western  R'y  Co., 
3  Pittsburgh,  233.     1870. 

12.  Engineer  as  sole  arbiter.  There  was 
a  stipulation  in  the  contract  that  if  any  dis- 
pute or  misunderstanding  should  arise  be- 


tween the  parties  it  should  be  referred  to  the 
company's  engineer,  vvhose  decision  should 
be  final.  Held,  that  if  this  stipulation  was 
intended  to  make  the  engineer  sole  umpire 
and  to  preclude  resort  to  the  courts,  it  was 
against  public  policy  and  void.  Kistner  v. 
Indianapolis  and  St.  Louis  R.  R.  Co.,  13 
Amer.  &  Eng.  R.  R.  Cases  (Ind.),  314.     1883. 

13.  Power  of  president  of  corporation. 
A  resolution  of  the  board_of  directors  was 
as  follows:  "  It  was  resolved  that  the  presi- 
dent is  hereby  authorized  to  receive  the  hotel 
at  valuation  as  provided  for  by  said  contract.'' 
The  company,  being  a  corporation-aggregate, 
could  act  only  through  the  instrumentality  of 
an  agent  or  attorney.  The_  resolution  con- 
ferred power  upon  the  president  of  the  rail- 
road to  "agree  with  the  proprietor,"  and 
this  has  been  held  to  authorize  an  agreement 
to  pay  such  sum  as  arbitrators  should  award. 
Memphis  and  Charleston  R.  R.  Co.  v.  Scruggs, 
50  Miss.,  384.     1874. 

14.  Waiver.  The  repudiation  by  a  rail- 
way company  of  a  contract  for  the  comple- 
tion of  its  line,  follovved  by  seizure  of  the 
works  under  an  order  of  a  colonial  court, 
held,  a  waiver  on  its  part  of  the  right  to  pro- 
ceed by  arbitration  under  the  same  contract, 
with  reference  to  the  question  of  the  legality 
of  the  seizure,  and  all  matters  involved  in 
and  dependent  upon  such  question.  Picker- 
ing V.  Cape  Town  Railway  Co.,  Law  Re- 
ports, 1  Equity  Cases,  84.     1865. 


ASSAULT  AND  BATTERY. 

See  Injuries  to  Passengers. 

1.  By  employes.  If  the  employes  of  a 
railway  company,  engaged  in  the  operation 
of  the  road  or  the  running  of  trains,  commit 
an  assault  upon  a  citizen  who  is  not  a  pas- 
senger upon  the  train  or  in  any  manner  con- 
nected with  the  company,  it  is  not  liable  for 
such  assault.  Porter  v.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.,  41  la:,  353.     1875. 

2.  —  not  in  line  of  duty.  Where  it  ap- 
pears that  plaintiff  was  authorized  to  receive 
freight  for  certain  parties,  and  in  .pursuance 
thereof  went  to  the  depot  of  defendant  and 
there  demanded  the  same  of  the  agent  who 
was  in  charge  of  the  depot  and  authorized 
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to  receive  and  deliver  freight,  and  while 
so  demanding  it  the  said  agent  made  an  as- 
sault upon  him,  and  it  does  not  appear  that 
said  assault  was  made  in  ejecting  or  attempt- 
ing to  eject  plaintiff  from  the  depot,  or  in 
preventing  or  attempting  to  prevent  him 
from  committing  any  injury  to  the  property 
of  defendant,  or  from  transgressing  any 
rules  for  the  regulation  of  its  depot  and  the 
transaction  of  its  business,  held,  that  it  did  not 
appear  that  the  company  was  liable  for  the 
assault,  and  that  only  the  agent  who  actu- 
ally made  it  was  liable.  Hudson  v.  Missouri, 
Kansas  and  Texas  R,  B.  Co.,  16  Kans.,  470. 
1876. 

3.  —  verdict.  In  an  action  against  a  rail- 
way company  and  a  conductor  for  an  assault 
and  battery  by  the  conductor,  the  jury  found 
a  verdict  against  the  company  but  not 
against  the  conductor.  Held,  that  such  a 
conflicting  result  would  necessitate  a  new 

'trial.     Hyatt  v.  N.   Y.  Central  and  Hudson 
River  R.  R.  Co.,  6  Hun  (N.  Y.),  306.     1875. 

4.  Pleading.  In  an  action  against  a  rail- 
way company,  to  recover  damages  for  an 
assault  and  battery  by  one  of  its  servants,  it 
is  not  necessary  to  state  the  name  of  such 
servant,  and,  if  stated,  the  name  may  be  re- 
garded as  surplusage,  and  need  not  be  proved 
as  alleged.  Toledo,  Wabash  and  Western 
Ry  Co.  V.  Williams,  77  111.,  354.     1875. 


ASSIGNMENT. 
See  Cabbuge  or  Mebohandise. 

1.  Bond  of  corporation.  A  bond  of  a 
corporation,  payable  to  an  obligee  named  or 
his  assigns,  may  be  assigned  under  the  act 
of  May  28,  1715,  so  as  to  enable  the  assignee 
to  sue  in  his  own  name.  Such  bond  is  as- 
signable in  equity  by  parol  delivery,  but  an 
action  on  it  cannot  be  maintained  in  the  as- 
signee's name ;  the  suit  must  be  in  the  name 
of  the  obligee.  Bunting's  Adm'rsv.  Camden 
and  Atlantic  R.  R.  Co.,  81  Pa.  St.,  254,  1876 ; 
15  Amer.  R'y  Rep.,  570. 

2.  Of  cause  of  action ;  death  of  assignor. 
Where  a  plaintiff,  during  the  pendency  of 
an  action,  assigned  his  interest  thei'ein  to  a 
third  party,  and  then  died,  held  (the  cause 
of  action  surviving),  that  the  court  below 
did  not  err  in  permitting  the  record  to  be 


amended,  so  as  to  make  the  assignee  a  party 
plaintiff.  Moore  v.  North  Carolina  R.  B. 
Co.,  74  N.  C,  528.     1876. 

3.  —  of  wages ;  notice  of  transfer.  Upon 
an  issue  whether  a  railway  company  had  no- 
tice of  a  transfer  of  his  wages  by  one  of  its 
workmen,  it  appeared  that  the  assignee  pre- 
sented the  assignment  to  the  general  agent 
of  the  transportation  and  freight  depart- 
ment at  one  end  of  the  railway,  under  whose 
orders  the  employee  was,  and  who  hired  and 
discharged  men,  but  did  not  pay  them ;  that 
the  agent  told  the  assignee  that  if  the  as- 
signment was  sent  on  to  the  general  office 
the  employee  would  lose  his  place,  and  that 
the  assignee  took  the  assignment  away. 
Held,  that  a  ruling  by  the  judge  that  these 
facts,  as  matter  of  law,  proved  actual  notice 
to  the  company,  was  improper.  Corbett  v. 
Fitchburg  R.  R.  Co.,  110  Mass.,  204.     1872. 

4.  —  tort.  A  cause  of  action  on  a  vei-bal 
contract,  or  for  an  injury  to  the  person  or 
property  of  another,  is  not  assignable  so  as 
to  pass  the  right  of  action  to  the  assignee. 
Chicago  and  Alton  R.  R.  Co.  v.  Maher,  91 
111.,  312.     1878. 


ATTACHMENT. 

See  Contbact;  Gabnishuent;  Stock  and  Stockhold- 
ers. 

1.  Against  corporation.  In  an  affidavit 
for  attachment  against  a  private  corporation 
of  Wisconsin,  the  title  of  the  act  incorporat- 
ing it  need  not  be  stated ;  and  if  puch  state- 
ment be  necessary  in  a  pleading,  its 
omission  is  not  a  jurisdictional  defect,  but 
may  be  supplied  by  amendment  before  or 
after  judgment.  Ruthe  v.  Oreen  Bay  and 
Minnesota  R.  R.  Co.,  37  Wis.,  344.     1875. 

2,  —  foreign  corporation.  That  a  foreign 
railway  company  was  allowed  by  special  act 
.of  the  legislature  to  contract  with  a  munici- 
pal corporation  on  the  Georgia  line,  and  ex- 
tend its  road  into  a  city,  and  by  the  same 
act  was  made  liable  to  suits  in  the  proper 
courts  in  Georgia,  did  not  change  its  character 
as  a  foreign  corporation  so  as  to  prevent  an 
attachment  against  it.  The  x-emedy  provided 
by  the  act  was  merely  cumulative.  South 
Carolina  R.  R.  Co.  v.  People's  Saving  In- 
stitution, 12  Amer.  &  Eng.  R.  R.  Cases,  432; 
64Ga.,  18,  1881. 
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8.  Levy  on  goods  in  transit.  A  common 
carrier,  who  surrenders  the  possession  of 
goods,  intrusted  to  him  for  carriage,  to  an 
officer,  who  attaches  them  upon  legal  proc- 
ess against  the  consignee,  is  not  liable  to  an 
action  by  the  consignor,  after  notice  by  him 
to  hold  the  goods,  for  not  notifying  the  offi- 
cer or  taking  steps  to  stop  the  goods  in 
transitu.  French  v.  Star  Union  Transporta- 
tion Co.,  134  Mass.,  288.     1883. 

4.  —  A  common  carrier  is  not  liable  in 
trover  to  the  consignor,  for  surrendering 
the  possession  of  goods,  intrusted  to  him  for 
carriage,  to  an  officer,  who  attaches  them 
upon  legal  process  against  the  consignee. 
lb. 

5.  —  It  is  no  defense  by  a  common  carrier 
for  loss  of  goods,  that  they  were  taken  from 
it  under  an  attachmei;t,  if  the  goods  were 
not  subject  to  the  attachment.  Kiff  v.  Old 
Colony  and  Newport  Ry  Co.,  117  Mass.,  591. 
1875. 

6.  Obstrnction  of  levy  by  employees.  That 
the  agent  of  a.  railroad  company  obstructed 
an  officer  in  levying  an  attachment  upon 
goods  loaded  upon  one  of  the  trains  of  the 
company,  and  that  he  removed  the  goods  out 
of  the  state  by  running  out  the  trains,  will 
not  furnish  a  cause  of  action  against  the 
company  at  the  instance  of  the  plaintiff  in 
attachment.  Western  R.  R.  Co.  v.  Thomas, 
60  Ga;,  813.    1878. 

7.  Contract  to  deliver  bonds.  In  an  ac- 
tion for  damages  for  a  breach  of  contract  to 
deliver  bonds,  held  that  an  attachment  under 
Code,  §  239,  could  issue.  Clews  v.  Rockford, 
Rook  Island  and  St.  Louis  R.  R.  Co.,  4 
Thompson  &  Cook  (N.  Y.),  Supreme  Ct.,  669; 
3  Hun  (N.  Y.;,  379;  49  Howard's  Practice 
(N.  Y.),  117,  1874. 

8.  Liens;  priority.  Attached  property 
will  be  distributed  in  the  order  of  priority  of 
the  attachments,  notwithstanding  a  general 
judgment  is  entered  in  favor  of  a  creditor 
who  has  attached.  Atlantic  and  Cfulf  R.  R. 
Co.  V.  Florida  Construction  Co.,  51  Ga.,  341. 
1874. 

9.  Examination  of  debtor.  Whether  the 
funds  are  held  under  a  trust  by  the  debtor, 
and  whether  the  trust  is  valid  or  not,  may 
be  the  subject  of  investigation  in  another 
mode,  but  such  facts  cannot  be  inquired  into 
under  proceedings  for  the  examination  of  a 


debtor.  Code,  §  286.  Baxter  v.  Missouri, 
Kansas  and  Texas  R'y  Co.,  67  Barbour 
(N.  Y.l,  383.     1875. 

10.  Arrest.  An  attachment  and  order  of 
arrest  may  both  issue  in  the  same  case 
against  an  officer  of  a  corporation  who  fraud- 
ulently withholds  the  moneys  of  the  com- 
pany. Rockford,  Rock  Island  and  St.  Louis 
R.  R.  Co.  V.  Boody,  56  N.  Y.,  456.     1874. 

11.  Married  women.  An  attachment  can- 
not issue  in  Missouri  against  the  property  of 
a  married  woman.  Williams  v.  St.  Louis, 
Iron  Mountain  and  Southern  R'y  Co.,  8  Mo. 
App.,  185.     1879. 

12.  Land  of  railway  company.  Where  a 
strip  of  land,  with  a  I'ailroad  track  thereon, 
in  a  proceeding  against  a  foreign  corporation 
and  with  no  charter  privilege  from  the  stafe 
in  which  the  road  is  situated,  is  attached  at 
the  suit  of  a  creditor,  and  it  does  not  appear 
in  the  record  that  any  railroad  chartered  in 
the  state  has  any  interests  therein,  the 
court  will  regard  the  strip  of  land,  so  at- 
tached, as  ordinary  real  estate ;  but  no  decree 
with  reference  thereto,  or  sale  of  the  land 
thereunder,  can  affect  the  rights  of  any  rail- 
road chartered  in  this  state,  or  any  interest 
of  such  railroad  in  the  land,  of  whatever, 
character  that  interest  may  be,  such  com- 
pany not  being  a  party  to  the  suit.  Chap- 
man V.  Pittsburgh  and SteuhenviUeR.  R.  Co., 
18  West  Va.,  184,  1881;  9  Amer.  &  Eng.  R. 
R.  Cases,  484. 

13.  Intervention.  In  the  absence  of  some 
statutory  authority  an  intervention  cannot 
be  permitted  in  an  attachment  proceeding. 
Pennsylvania  Steel  Co.  v.  New  Jersey  South- 
em  R.  R.  Co.,  4  Houston  (Del.),  573.     1874. 

14.  Afttdavit.  The  affidavit  for  attach- 
ment against  a  non-resident  company  need 
not  allege  that  it  is  a  corporation.  "  Miss. 
Central  R.  R.  Co.  v.  Plant,  58  Ga.,  167. 
1877. 

15.  Effect  of  appeal.  Where  a  case  in  a 
justice's  court,  in  which  an  attachment  has 
been  issued  and  levied  upon  property  of  the 
defendant,  is  taken  by  the  defendant  on  ap- 
peal to  the  district  court,  the  attachment  is 
thereby  discharged.  St.  Joseph  and  Denver 
R.  R.  Co.  V.  Casey,  14  Kans.,  504.     1875. 

16.  Estoppel.  An  attaching  creditor  who 
permits  the  debtor  to  sell  and  dispose  of  the 
attached  property  is  estopped  from  question- 
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ing  the  legality  of  such  sale.  Montpelier  and 
Wells  River  B.  R.  Co.  v.  Coffrin,  52  Vt.,  17. 
1879. 


I. 
II. 


ATTORNEYS. 

Powers  and  duties. 
Compensation  and  uen. 


I.    POWEES   Airo   DUTIES. 

1.  Anthority.  An  attorney  employed  by 
a  party  to  defend  a  suit  is  vested  with  the 
authority  ordinarily  appertaining  to  that  re- 
lation. He  is  authorized  to  take  such  steps 
as  are  necessary  to  a  proper  defense  of  the 
suit,  among  which  may  fairly  be  included 
the  suing  out  of  a  commission  to  take  deposi- 
tions, and  the  employment  of  a  competent 
person  to  execute  such  commission.  Fair- 
child  V.  Michigan  Central  JR.  R.  Co.,  8  Brad- 
well  (lU.),  591.     1881. 

2.  —  eonlpromige  by.  A  court  of  equity 
has  jurisdiction  to  vacate  a  compromise 
and  satisfaction  of  a  judgment  made-  by  the 
plaintiffs  attorney  without  his  authority. 
Moore  v.  Cairo  and  Fulton  R.  R.  Co.,  36 
Ark.,  262.     1880. 

3.  —  continuance.  The  attorney  of  a 
party  has  the  exclusive  control  of  the  con- 
duct and  management  of  a  suit,  and  neither 
the  party  nor  his  agent  have  authority  to 
sign  an  agreement  for  continuance.  Night- 
ingale V.  Oregon  Central  Ry  Co.,  2  Sawyer 
(U.  S.  C.  0.),  338.     1873. 

4.  —  general  solicitor  of  a  railway.  The 
general  solicitor  of  the  plaintiff  corporation, 
being  an  officer  unknown  to  the  articles  of 
incorporation  and  the  by-laws,  has  no  au- 
thority to  institute  and  prosecute  suits  with- 
out the  sanction  of  the  board  of  directors, 
and  such  sanction  not  appearing  in  this  case, 
the  suit  was  dismissed  on  motion.  Des 
Moines  and  Minneapolis  R.  R.  Co.- v.  Chicago 
and  Northivestern  B.  R.  Co.,  1  Federal  Re- 
porter, 748;  2  McCrary  (U.  S.  C.  C),  531, 
1881. 

5.  Employment.  Managing  officers  of  cor- 
porations have  power  to  employ  attorneys 
and  counselors  without  express  delegation 
of  power,  or  formal  resolutions  to  that  ef- 
fect. Southgate  v.  Atlantic  and  Pacific  R. 
R.  Co.,  61  Mo.,  89.     1875. 


6.  —  Not  only .  the  appointment  but  the 
authority  of  an  agent  of  a  corporation,  to 
employ  counsel  on  its  behalf,  may  be  im- 
plied from  the  adoption  or  recognition  of  his 
acts  by  the  company.     lb. 

8.  —A  director  of  a  railway  company 
employed  an  attorney  and  authorized  him  to 
employ  local  counsel  to  attend  to  a  suit  in 
which  the  company  was  interested.  The  re- 
port of  the  original  attorney  of  his  employ- 
ment of  the  local  counsel,  to  the  director, 
was  legal  notice  to  the  corporation,  and  the 
continued  silence  of  the  director  amounted 
in  law  to  the  ratification  of  the  action  of  the, 
original  attorney.  Pittsburgh,  Cincinnati 
and  St-  Louis  R.  R.  Co.  v.  Woolley,  13  Bush 
(Ky.),  451.     1876. 

9.  Employment  toy  county  as  a  stock- 
holder in  a  railway  company.  The  power 
given  to  the  county  court  of  Livingston 
county  by  the  charter  of  the  Chillicothe  and 
Brunswick  R.  R.  Co.,  to  "take  proper  steps 
to  protect  the  interests  of  the  county,"  and 
to  "appoint  an  agent  to  represent  its  inter- 
ests," did  not  authorize  that  court  to  employ 
a  special  attorney  for  the  purpose  of  prose- 
cuting an  action  to  protect  the  interests  of 
the  county  as  a  stockholder  in  that  com- 
pany, while  the  circuit  attorney  of  the  cir- 
cuit lived  within  the-  county.  It  was  his 
duty  to  prosecute  such  action.  Dixon  v. 
Xdvingston  County,  70  Mo.,  239.     1879. 

10.  Release  by  client  without  consulta- 
tion. After  an  action  has  been  commenced 
and  counsel  employed,  no  release  obtained 
from  the  plaintiff,  in  the  absence  and  without 
the  consent  or  knowledge  of  his  counsel, 
should  be  held  valid,  unless  the  utmost  good 
faith  is  shown  on  the  part  of  the  defendant 
in  obtaining  the  same.  Russian  v.  Milwau- 
kee, Lake  Shore  and  Western  R'y  Co.,  56 
Wis.,  835,  1883;  10  Amer.  &  Eng.  R.  R. 
Cases,  716. 

11.  Eight  to  withdraw  from  a  case.  When 
an  attorney  accepts  employment  in  a  case, 
in  the  absence  of  a  special  contract  to  the 
contrary,  the  law  implies  an  obligation  on 
his  part  to  attend  to  it  until  it  is  determined, 
and  he  cannot  abandon  it  without  just 
cause.  He  may  demand  payment  of  fees  al- 
ready earned,  and,'  if  not  paid,  may  upon 
reasonable  notice  withdraw  from  the  case ; 
but  a  refusal  to  pay  some  other  demand  will 
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not  justify  him  in  leaving  the  case.  Cairo 
and  St.  Louis  B.  R.  Co.  v.  Koerner,  3  Brad- 
well  (111.),  248.     1878. 

12.  Settlement  with  defendant  by  clieat. 
Where,  after  the  commencement  of  a  suit 
against  a  railway  company,  the  plaintiff 
executed  a  release  of  the  cause  of  action 
and  costs,  and  also  signed,  in  person,  a  stipu- 
lation discontinuing  the  action,  and  consent- 
ing to  a  discontinuance  on  filing  the  stipula- 
tion, which  order  was  entered,  ex  parte  and 
without  the  special  directioa  of  the  court, 
upon  filing  the  release  and  stipulation,  held, 
that,  while  the  court  had  power  to  protect 
the  plaintiff's  attorney  against  a  collusive 
settlement  in  fraud  of  his  rights,  the  plaint- 
iff was  not  entitled  to  have  the  order  set 
aside  on  account  of  her  attorney ;  that  the 
order  having  been  entered  upon  her  stipula- 
tion, she  could  not  question  its  regularity, 
and  could  not  be  heard  to  make  the  objec- 
tion that,  having  appeared  by  attorney,  he 
only  was  authorized  to  sign  a  stipulation  for 
discontinuance;  and  that  therefore  an  ap- 
peal by  her  from  an  order  denying  a  motion  to 
set  aside  an  order  of  discontinuance  was  not 
sustainable.  MaBratney  v.  Borne,  Water- 
town  and  Ogdensburgh  B.  B.  Co.,  87  N.  Y., 
467.     1882. 


II.  Compensation  and  lien. 

13.  Amount  of  fees.  Under  the  facts  in 
the  record,  the  decision  of  the  judge  to  whom 
the  whole  matter  was  submitted,  refusing  the 
compensation  asked  for,  was  not  contrary  to 
law.  So  held  where  counsel  representing  a 
portion  of  the  claims  against  a  corporation 
claimed  fees  upon  the  entire  fund  realized 
by  the  proceedings.  Hines  v.  Brunswick 
and  Albany  B.  B.  Co.,  50  Ga.,  363.     1874. 

13a.  Compromise'  by  client.  Where  one 
having  a  claim  against  a  railroad  company, 
for  damages  resulting  from  negligence,  ac- 
cepted the  proposition  of  attorneys,  that 
they  would  take  the  claim  for  collection, 
pay  all  expenses  attending  its  prosecution 
aad  divide  the  recovery,  and  where,  after 
service  of  summons,  defendant,  having 
notice  that  tlie  attorneys  had  an  interest  in 
the  cause  of  action,  settled  with  plaintiff  and 
obtained  a  release,  that  the  release  was  a  bar 


to  the  action ;  and  that  the  attorneys  could 
not  prosecute  it,  to  give  them  the  benefit  of 
the  agreement.  Coughlin  v.  New  York  Cen- 
tral and  Hudson  Biver  B.  B.  Co.,  71  N.  Y., 
443,  1877 ;  reversing  Same  v.  Same,  8  Hun  (N. 
Y.),  136,  1876.  See,  also,  Atchison,  Topeka 
and  Santa  Fe  B.  R.  Co.  v.  Johnson,  29 
Kans.,  218,  1883. 

14.  Constitutional  law.  A  statute  allow- 
ing attorneys'  fees  in  actions  against  corpora- 
tions, there  being  no  like  provision  as  to 
other  defendants,  is  unconstitutional  and 
void.  Chicago,  St.  Louis  and  New  Orleans 
B.  R.  Co.  V.  Moss,  60  Miss.,  641.     1882. 

15.  Contingent  fee.  In  this  action,  prose- 
cuted under  an  agreement  with  plaintiff's 
attorney  that  he  should  receive  one-half  the 
recovery  for  his  services,  the  defendant,  hav- 
ing no  notice  of  such  agreement,  settled  with 
the, plaintiff  before  trial;  held,  that  the  set- 
tlement was  good  as  against  the  claim  of  the 
attorney,  unless  made  by  the  defendant  in 
bad  faith,  and  that  the  defendant  was  en- 
titled to  an  order  discontinuing  the  action. 
Walsh  V.  Flatbush,  North  Shore  and  Central 
B.  B.  Co.,  11  Hun  (N.  Y.),  190.     1877. 

IG.  —  settlement  of  cause  by  client. 
Plaintiff  brought  an  action  of  tort  to  re- 
cover damages  for  personal  injuries  received. 
Pending  the  suit,  plaintiff  and  defendant, 
without  the  knowledge  of  plaintiff's  attor- 
neys, settled  the  case.  Plaintiff  then  gave 
defendant  an  order  on  the  clerk  of  the  court 
to  dismiss  the  suit,  which  being  filed,  plaint- 
iff's attorneys  moved  the  court  to  set  the 
cause  down  for  trial  notwithstanding,  on  the 
ground  that  the  settlement  was  collusive 
and  was  made  with  knowledge  on  the 
part  of  the  defendant  that  the  plaintiff's  at- 
torneys were  interested  in  the  case  to  the 
extent  of  their  fees  for  services.  An  affi- 
davit accompanied  the  motion  showing  that 
the  plaintiff  had  agreed  to  pay  his  attorneys 
a  contingent  fee  of  thirty-three  per  cent,  of 
the  amount  that  should  be  recovered.  The 
court  thereupon  passed  an  order  that  defend- 
ant should  pay  to  plaintiff's  attorneys  one- 
third  of  the  sum  for  which  the  case  had  been 
settled,  and  in  default  thereof  the  entry  of 
dismissal  should  be  struck  out  and  the  cause 
set  down  for  trial.  On  appeal  this  court  re- 
versed the  order,  holding  that  the  court  will 
not  interfere  to  enforce  in  a  summary  way 
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through  the  original  suit  the  collateral  en- 
gagement of  a  client  for  the  compensation 
of  his  attorney,  but  will  leave  the  latter  to 
his  common  law  remedy.  Lamont  v.  Wash- 
ington and  Oeorgetaum  R.  R.  Co.,  2  Mackey 
(Dist.  Col.);  503.     1883. 

17.  Lien.  Although  the  court  will  extend 
its  aid  to  an  attorney,  to  prevent  his  being 
defrauded  by  any  collusive  action  between 
the  parties  to  a  suit,  out  of  his  reasonable 
compensation,  yet  he  is  called  upon  to  in- 
voke the  aid  of  the  court  with  due  diligence; 
and  great  and  unreasonable  delays  and  laches 
on  his  part,  in  asserting  his  rights,  will  be  as 
fatal  to  his  claim  as  it  would  be  to  the  claim 
of  any  ordinary  suitor,  Richardson  v.  Brook- 
lyn City  and  Newtown  R.  B.  Co.,  7  Hun  (N. 
Y.),  69.     1876. 

18.  — notice.  Service  of  notice  of  an  at- 
torney's lien  upon  a  station  agent  of  a  rail- 
way company  is  not  sufficient.  Kansas 
Pacific  Ry  Co.  v.  Thacher,  17  Kans.,  93. 
1876. 

19.  —  The  service  of  notice  of  a  claim  for 
an  attorney's  lien  upon  the  agent  of  a  corpo- 
ration upon  whom  the  original  notice  in  the 
same  action  is  served,  and  at  the  same  time, 
is  a  sufficient  service  to  bind  the  corporation. 
Smith  V.  Chicago,  Rock  Island  and  Pacific 
R.  R.  Co.,  56  la.,  730.     1881. 

20.  Prosecuting  attorney.  A  prosecuting 
attorney  who,  at  the  request  of  a  railway 
company,  appea,rs  before  a  magistrate  to 
prosecute  a  criminal  charge,  has  no  implied 
right  to  compensation  for  his  services  from 
the  company.  Railroad  Co.  v.  Lee,  37  Ohio 
St.,  479.     1883. 

21.  Stockholder  as  attorney.  R.,  a  law- 
yer, was  employed  to,  and  did,  perform  cer- 
tain services  for  a  railroad  company  in  which 
he  was  a  stockholder,  in  procuring  the  re- 
lease of  a  mortgage  upon  its  property,  the 
surrender  of  certain  of  its  bonds,  the  release 
of  its  liability  on  a  contract,  and  the  exten- 
sion of  a  land  grant,  and  in  taking  care  of 
the  surrendered  bonds,  etc.,  etc.  Held,  that 
the  fact  that  R.  was  a  stockholder  did  not 
preclude  him  from  being  retained  and  re- 
covering for  the  services  in  question;  and 
that  the  presumption  was  that  the  services 
were  legal.  Barker  v.  Cairo  and  Fulton  R. 
B.  Co.,  3  Thompson  &  Cook  (N.  Y.),  Su- 
preme Ct.,  338.     1874. 


BAGGAGE. 

■See  Joey;  Slbepino  Cabs. 

I.  What  constitutes  baggage. 
II.  Liabilities  and  duties  of  cabbiees. 

I.  "What  constitutes  bag&age. 

1.  Articles  included.  The  following  arti- 
cles packed  in  a  box,  viz.:  a  rifle,  revolver, 
two  gold  chains,  two  gold  rings  and  a  silver 
pencil  case,  held  to  be  ordinary  personal 
baggage,  for  the  loss  of  which  a  carrier  of 
passengers  was  held  liable.  Bruty  v.  Grand 
Trunk  R'^  Co.,  33  Upper  Canada,  Queen's 
Bench,  66.     1871. 

2.  —goods  wrapped  and  bound  in  a  shawl 
strap.  The  plaintifif,  a  passenger  upon  the 
railway,  required  one  of  the  company's  por- 
ters to  label  and  place  in  the  luggage- van  a 
package  (within  the  stipulated  weight  and 
dimensions)  consisting  of  articles  of  wearing 
apparel,  and  wrapped  in  a  shawl  fastened 
with  a  strap,  and  properly  addressed.  The 
porter  refused  to  label  the  package,  and  in- 
sisted upon  placing  it  in  the  carriage  with 
the  plaintiff.  The  plaintiff  declined  to  allow 
this,  unless  it  was  to  be  at  the  company's 
risk.  The  package  was  left  behind,  and  was 
afterwards  taken  to  the  lost  property  office, 
where  it  was  detained,  and  6d.  demanded 
for  its  restoration.  Held,  that  the  company 
was  not  justified  in  refusing  to  caiTy  the 
package  at  its  own  risk,  and  was  responsible 
for  its  detention.  Munster  v.  South  Eastern 
Railway  Co.,  4  Common  Bench,  N.  S.,  676; 
93  E.  C.  L.,  675.    1858. 

3.  —  household  goods.  The  plaintiff,  a 
passenger  from  Liverpool  to  London,  took 
with  him  in  a  trunk,  as  his  personal  baggage, 
six  pairs  of  sheets,  six  pairs  of  blankets,  and 
six  quilts.  He  had  given  up  his  residence  in 
Canada,  and  these  articles  were  intended  for 
the  use  of  his  household  when  he  should 
have  provided  himself  with  a  home  in  Lon- 
don. The  trunk  having  been  lost,  he  sought 
to  recover  the  value  of  the  articles  from  the 
defendant.  Held,  that  the  articles,  being 
intended  for  the  Use  of  the  plaintiff's  house- 
hold when  permanently  settled,  could  not  be 
considered  as  personal  or  "  ordinary  passen- 
ger's luggage."    Macrow  v.  Great  Western 
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Railway  Co.;  Law  Reports,  6  Queen's  Bench 
Cases,  613.     1871. 

4.  — jewelry.  If  a  passenger  on  a  rail- 
way brings  a  trunk  to  the  depot,  which  in 
fact  contains  costly  jewelry  of  the  value  of 
$30,000,  and  gives  no  notice  of  its  contents, 
and  has  the  same  checked  as  ordinary  bag- 
gage, and  there  is  nothing  about  the  trunk 
indicating  its  contents,  and  the  same  is  con- 
sumed by  fire  while  being  carried,  the  com- 
pany not  being  guilty  of  gross  negligence  in 
respect  to  the  origin  of  the  fire  or  in  attempt- 
ing to  extinguish  the  same  and  save  the  bag- 
gage, it  cannot  be  held  liable  for  the  contents 
of  the  trunk.  Michigan  Central  R.  R.  Co. 
V.  Carrow,  73  Ul.,  348.     1874. 

5.  —  laoes.  What  constitutes  reasonable 
personal  baggage  is  a  question  for  the  jury. 
Their  finding,  under  the  evidence,  that  laces 
of  the  value  of  $10,000  were  x-easonable  per- 
sonal baggage,  was  held  conclusive.  Fraloff 
V.  N.  Y.  Central  and  Hudson  River  R. 
R.  Co.,  13  Blatchford  (U.  S.  C.  C),  484. 
1875. 

6.  —  spring  horse  not  baggage.  Those 
articles  only  which  travelers  usually  carry 
with  them  as  part  of  their  baggage  come 
within  the  definition  of  "  ordinary"  or  "  per- 
sonal "  luggage,  which  a  railway  company  is 
bound  to  carry  with  a  passenger  free  of 
charge.  A  railway  company  refused  to 
carry  a  "  spring  horse  "  for  a  child  to  ride  on, 
weighing  seventy-eight  pounds,  and  measur- 
ing forty-four  inches  in  length,  tendered  to 
it  by  a  passenger  who  was  entitled  to  take 
with  him  one  hundred  and  twelve  pounds 
weight  of  "ordinaiy"  or  personal  luggage; 
held,  that  the  spring  horse  was  not  ordinary 
or  personal  luggage,  and  that  the  company 
was  justified  in  refusing  to  cai-ry  it  free  of 
charge.  Hudston  v.  Midland  Railway  Co., 
Law  Reports,  4  Queen's  Bench  Cases,  366. 
1869. 

7.  Merchandise  carried  as  baggage.  By 
its  act  of  parliament  and  its  published 
notices  a  railway  company  w^as  bound  to  al- 
low each  passenger  to  take  with  him  a  cer- 
tain weight  of  ordinary  personal  baggage, 
without  any  charge  for  the  carriage.  The 
plaintiff,  a  passenger  by  the  railway,  who 
was  stated  in  a  special  case  to  have  had  no 
knowledge  of  the  act  of  parliament  or  the 
notice,  brought  with  him  as  luggage  a  box 


containing  only  merchandise,  but  not  exceed- 
ing in  weight  the  limit  prescribed  for  per- 
sonal luggage.  On  the  box  was  painted  in 
large  letter's  "Glass."  No  information  was 
given  by  the  plaintifC  to  the  company's  serv- 
ants, nor  was  any  inquiry  made  by  them  as 
to  the  contents  of  the  box.  Held, — ^aifirm- 
ing  the  judgment  of  the  court  of  common 
pleas, —  that,  inasmuch  as  the  box  contained 
merchandise  only,  and  not  personal  luggage, 
there  was  no  contract  on  the  part  of  the  com- 
pany to  carry  it,  and  that  consequently  it 
was  not  liable  for  the  loss.  Cahill  v.  Lon- 
don and  North  Western  Railway  Co.,  13 
Common  Bench,  N.  S.,  818;  106  e:  C.  L.,  817, 
1863;  Same  v.  Same,  10  Common  Bench,  N. 
S.,  154;  100  E.  C.  L,,  154,  1861. 

8.  —  Semble,  that  the  acts  of  parliament  in 
relation  to  gratuitous  baggage  must  be  pre- 
sumed to  have  been  known  to  the  plaintiff. 
Cahill  V.  London  and  Northwestern  R'y  Co., 
10  Common  Bench,  N.  S.,  154;  100  E.  C.  L., 
154.     1861. 

9.  —  It  is  the  duty  of  a  passenger  having 
valuable  merchandise  in  his  trunk  or  valise, 
and  desiring  its  transportation,  to  disclose  to 
the  carrier  the  nature  and  value  of  the  con- 
tents, and  if  the  latter  then  chooses  to  treat 
it  as  baggage,  without  extra  compensation, 
the  liability  of  common  carrier  will  attach, 
but  not  otherwise.  Michigan  Central  R.  R. 
Co.  V.  Carrow,  73  HI.,  348.     1874. 

10.  —  A  railway  passenger,  with  knowl- 
edge that  the  railway  company,  though  al- 
lowing each  passenger  to  carry  free  of  charge 
a  certain  amount  of  luggage,  required  ail 
merchandise  carried  to  be  paid  for,  took  with 
him,  as  if  it  were  personal  luggage,  a  case  of 
merchandise  and  did  not  pay  for  it  as  such. 
Held,  that  no  contract  whatever  touching 
the  same  arose  between  him  and  the  com- 
pany, and  therefore  on  its  being  lost  he  was 
not  entitled  to  recover  the  value  of  it  from 
the  company.  Belfast  and  BaMymena  Ry 
Co.  V.  Keys,  9  House  of  Lords  Cases,  556. 
1861. 

11.  —  If  a  passenger  delivers  to  a  passen- 
ger carrier  a  trunk  or  valise  containing 
merchandise,  not  liis  personal  baggage,  of 
which  fact  the  carrier  had  no  notice,  the 
carrier  would  not,  in  the  absence  of  negli- 
gence, be  liable  for  its  loss.  The  carrier  is 
not  bound  in  such  a  case  to  inquire  as  to  the 
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nature  of  the  property,  but  has  a  right  to  as- 
sume that  it  consists  only  of  the  personal 
baggage  of  the  passenger.  Haines  v.  Chi- 
cago, St.  Paul,  Minneapolis  and  Omaha  R'y 
Co.,  29  Minn.,  160.     1883. 

12.  —  Evidence  that  a  passenger  delivered 
to  the  baggage-master  of  a  railway  company 
a  package  of  merchandise  and  received  a 
check  for  it,  on  showing  his  passenger  ticket ; 
that  the  baggage- master  knew  it  was  mer- 
chandise, and  that  other  passengers  had 
similar  packages,  will  not  warrant  a  jury  in 
finding  that  the  company  agreed  to  carry 
the  merchandise,  or  become  liable  for  it  as 
a  common  carrier,  in  the  absence  of  an 
agreement  that  it  should  be  earned  as 
freight,  or  that  the  baggage-master  had  au- 
thority to  receive  freight  to  be  carried  on  a 
passenger  train,  or  to  bind  the  company  to 
transport  merchandise  as  personal  baggage. 
Blumantle  v.  Fitchburg  R.  R.  Co.,  127  Mass., 
322.     1879. 

13.  —  Where  a  passenger  carried  mer- 
chandise with  him  without  payment  and 
without  any  concealment,  in  a  package 
manifestly  not  adapted  to  containing  per- 
sonal baggage,  and  the  same  was  placed  in 
charge  of  the  company's  servants  and  was 
lost,  the  company  was  held  liable.  On  ap- 
peal, the  court  was  equally  divided.  Belfast 
and  Ballymena  Ry  Co.  v.  Keys,  3  Irish  Com- 
mon Law,  145.     1859. 

14.  —  carried  in  car  with  passenger.  A 
carrier  of  passengers  for  hire  is  at  common 
law  only  bound  to  carry  their  personal  lug- 
gage; therefore,  if  a  passenger  has  mer- 
chandise among  his  personal  luggage,  or  so 
packed  that  the  carrier  has  no  notice  that  it 
is  merchandise,  he  is  not  responsible  for  its 
loss.     But  if   the  merchandise    is    carried 

-  openly,  or  so  packed  that  its  nature  is  obvi- 
ous, and  the  carrier  does  not  object  to  it,  he 
will  be  liable.  The  luggage  of  a  passenger 
by  railway,  though  never  delivered  to  any 
servant  of  the  company,  but  kept  by  the 
passenger  during  the  journey,  is  neverthe- 
less, in  point  of  law,  in  the  custody  of  the 
company,  so  as  to  render  it  responsible  for 
the  loss.  Great  Northern  Railway  Co.  v. 
Shepherd,  8  Welsby,  Hurlstone  &  Gordon 
(Exchequer),  30,  1852 ;  9  Eng.  Law  and  Equi- 
ty, 477;  21  Law  Jour.  Rep.,  N.  S.,  Exch., 
114,  386;  14  Eng.  Law  and  Equity,  367. 


15.  —  extra  price  paid.  Where  a  railway 
company  receives  the  trunk  of  a  passenger, 
after  being  advised  that  it  contains  articles 
of  merchandise  in  addition  to  ordinary  bag- 
gage, and  receives  for  its  transportation,  be- 
cause of  extra  weight,  a  sum  in  addition  to 
the  ordinary  fare,  in  case  of  failure  to  de- 
liver, it  is  liable  for  the  merchandise  as  well 
as  baggage.  Perley  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  65  N.  Y.,  374.    1875. 

16.  —  A  railway  company  is  liable  as  a 
common  carrier  to  the  owners^of  exti-a  bag- 
gage, where  it  is  shown  that  the  baggage- 
master  accepted  it  with  the  knowledge  and 
with  the  understanding  and  arrangement 
between  the  passenger  and  himself,  as  the 
agent  of  the  company,  that  extra  charge 
should  be  made  for  the  cai-riage  thereof,  and 
if  be  receives  the  extra  baggage,  gives  his 
checks  therefor,  upon  payment  of  the  exti-a 
charge,  the  company  will  be  liable  as  a  com- 
mon carrier,  a,nd  is  responsible  for  any  injury 
occurring  to  the  baggage  in  its  transporta- 
tion, and  before  its  delivery  at  tTie  place 
where  it  was  to  be  delivered.  Strouss  v. 
Wabash,  St.  Louis  and  Pacific  Ry  Co.,  17 
Federal  Reporter,  209.     1883. 

17.  —  former  adjudication.  A  passenger 
upon  applying  for  checks  informed  the  de- 
fendant's agent  that  his  trunk  contained 
articles  other  than  his  baggage,  and  was  re- 
quired to  pay  extra  compensation  for  its 
transportation.  His  valise  and  trunk  having 
been  burned,  the  plaintiff  brought  an  action 
to  recover  for  the  loss  of  the  cont,ents 
thereof,  describing  the  articles  as  baggage. 
Upon  the  trial,  upon  the  demand  of  the  de- 
fendant, the  court  refused  to  allow  the 
plaintiff  to  recover  for  the  loss  of  the  arti- 
cles of  merchandise,  on  the  ground  that  they 
were  not  included  in  the  woid  "baggage" 
used  in  the  complaint.  The  plaintiff  having 
recovered  in  that  action  for  the  loss  of  his 
baggage,  brought  another  action  to  recover 
for  the  articles  of  merchandise.  Held,  that 
his  right  to  recover  for  the  loss  of  his  mer- 
chandise was  not  barred  by  the  former  ac- 
tion. The  contract  to  carry  the  baggage  was 
distinct  from  the  contract  for  the  carriage 
of  the  merchandise.  Millard  v.  Missouri, 
Kansas  and  Texas  R.  R.  Co,  30  Hun  (N.  Y.), 
191,  1880;  affirmed,  Same  v.  Same,  86  N.  Y., 
441,  1881. 
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18.  Sample  cases.  PlaintiflE's  son,  a  lad 
eighteen  years  of  age,  was  employed  by  him 
as  traveling  agent  to  sell  goods  by  sample. 
He  had  two  large  trunks,  containing  the 
samples,  different  from  ordinary  ti'aveling 
trunks,  and  had  a  valise  for  his  personal 
baggage.  He  delivered  ^the  trunks  to  a  bag- 
gage-master at  a  railroad  depot,  and  when 
asked  where  he  wajited  them  checked  to,  re- 
plied that  he  did  not  then  know,  as  he  had 
sent  a  dispatch  to  a  customer  at  F.  to  know 
if  he  wanted  any  goods ;  if  not,  he  wanted 
them  to  go  toB.,  where  he  expected  to  meet 
some  customers.  Soon  after  he  had  them 
checked  to  R.,  paying  $3  and  receiving  a  re- 
ceipt ticket  for  them,  headed  "  receipt  ticket 
for  extra  baggage,"  etc.  They  were  not 
weighed,  and  no  evidence  was  given  as  to 
any  regulation  of  the  company  in  reference 
to  charging  extra  compensation  for  passen- 
gers' baggage.  Held,  that  the  evidence  justi- 
fied the  submission  to  the  jury  of  the  ques- 
tion of  notice  as  to  the  contents  of  the  trunks. 
Sloman  v.  Great  Western  By  Co.,  67  N.  Y., 
208,  1876;  15  Amer.  R'y  Rep.,  113;  reversing 
Same  v.  Same,  6  Hun  (N.  Y.),  546,  1876. 

19.  —  Where  a  railway  company  receives 
the  trunks  of  a  passenger  with  notice  that 
they  contain  property  other  than  the  pas- 
senger's baggage,  and  charges  and  receives 
an  extra  compensation  for  their  transporta- 
tion, an  agreement  to  carry  the  property  as 

■  freight  may  be  inferred  therefrom,  and 
proof  of  these  facts  will  sustain  a  recovery 
for  loss  of  the  property.    lb. 

20.  —  A  railway  company  is  liable  as  a 
common  carrier  for  the  ordinary  baggage  of 
passengers  upon  its  trains,  but  it  is  not  liable 
for  loss  or  injury  to  packages  of  merchandise, 
passed  as  baggage,  unless  its  agent  having 
control  of  the  receipt  of  the  baggage  was  in- 
formed or  knew  what  was  contained  therein, 
and  no  misrepresentation  was  made  by  the 
owner  to  the  agent  having  charge  of  the 
business  of  checking  the  baggage.  Strouss 
V.  Wabash,  St.  Louis  and  Pacific  B'y  Co., 
17  Federal  Reporter,  209.     1883. 

21.  —  The  implied  undertaking  of  a  car- 
rier to  insure  the  safety  of  baggage  does  not 
extend  to  the  contents  of  a  trunk,  consisting 
of  samples  of  merchandise,  which  the  pas- 
senger, a  traveling  salesman,  carries  to  facili- 
tate his  business  in  making  sales.    But  the 


carrier,  by  taking  it  into  his  charge,  and 
putting  it  in  his  warehouse  for  safe  keeping, 
assumes  the  relation  to  it  of  an  ordinary 
bailee,  and  he  is  bound  to  take  such  care  of 
the  property  as  a  man  of  ordinary  prudence 
would  of  his  own,  under  like  circumstances. 
Pennsylvania  Co.  v.  Miller,  35  Ohio  St.,  541. 
1880. 

22.  —  If  a  passenger  delivers  to  a  railway 
company  a  trank  containing  samples  of 
merchandise  belonging  to  a  third '  person, 
whose  agent  he  is,  to  be  carried  to  a  place 
to  which  he  has  a  ticket,  the  only  contract 

^entered  into  is  for  the  transportation  of  the 
persona!  baggage  of  the  agent,  and  the  com- 
pany is  not  liable  in  contract  to  the  owner 
of  the  trunk  for  its  loss;  nor  in  tort,  except 
for  gross  negligence;  and  evidence  that  a 
large  part  of  the  defendant's  business  coii- 
sists  in  carrying  passengers  known  as  com- 
mercial'travelers,  with  trunks  like  the  one 
lost,  containing  merchandise;  that  such 
trunks  are  known  as  sample  trunks  and  are 
of  special  construction,  and  that  such  travel- 
ers purchase  tickets  for  the  ordinary  passen- 
ger trains  and  receive  checks  for  their 
trunks,  and  are  transported  for  the  price  of 
the  tickets,  is  immaterial.  Ailing  v.  Bos- 
ton and  Albany  R.  R.  Co.,  136  Mass.,  131. 
1879. 

23.  Money;  title  deeds,  "Ordinary  lug- 
gage," for  which  a  railway  company  is 
responsible,  does  not  include  title  deeds  be- 
longing to  a  client  which  an  attorney  is  car- 
rying with  him  in  his  bag  or  portmanteau 
for  the  purpose  of  producing  on  a  trial  in  a 
local  court ;  or  bank  notes  (to  a  considerable 
amount)  carried  by  him  for  the  purpose  of 
meeting  the  contingencies  of  the  suit. 
Phelps  V.  London  and  North  Western  R'y 
Co.,  19  Common  Bench,  N.  S.,  831 ;  115  E.  C. 
L.,  331.     1865. 

24.  —  In  a  lost  portmanteau  were  thirty- 
nine  English  sovereigns.  The  court  charged 
the  jury,  if  they  found  for  plaintiff,  that 
they  should  allow  the  value  of  the  sover- 
eigns, if  they  found  they  were  a  proper  and 
reasonable  amount  for  plaintiff  to  carry 
with  him  for  his  journey,  and  that,  in  de- 
ciding this  question,  they  should  take  into 
consideration  his  circumstances,  the  length 
and  character  of  his  journey,  and  the  fact 
that  he  was  in  a  foreign  country.    To  which 
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charge  defendant's  counsel  duly  excepted. 
Held,  that  the  charge  was  at  least  as  favor- 
able to  defendant  as  the  law  required. 
Fairfax  v.  New  York  Central  and  Hudson 
River  R.  R.  Co.,  73  N.  Y.,  167.    1878. 

25.  —  Negligent  delay  in  delivery  of  bag- 
gage in  which  is  contained  deeds,  leases, 
etc.,  is  a  good  ground  of  action  against  a 
carrier.  Where  the  carrier  relies  upon  a 
statutory  release  from  liability  it  must  be 
specially  pleaded.  Hearn  v.  London  and 
South  Western  Railway  Co.,  10  Hurlstone  & 
Gordon  (Exchequer),  793,  1855 ;  39  Eng.  Law 
&  Equity,  494.  • 

26.  Master  and  servant  A  declaration 
in  case  against  a  railway  company  for  the 
loss  of  a  passenger's  luggage,  stated  that  the 
defendant  received  the  passenger  to  be  safely 
carried,  together  with  his  luggage,  "  for  re- 
ward to  the  defendant  in  that  behalf ; "  it 
then  alleged  that  it  was  the  defendant's  duty 
safely  and  securely  to  carry  the  plaintiff 
and  his  luggage,  and  averred  a  breach  of 
that  duty,  whereby  the  luggage  was  lost. 
Held,  that  the  action  being  founded  on  the 
breach  of  duty,  and  not  on  contract,  it  was 
not  necessary  to  allege  or  to  prove  that  the 
reward  was  to  be  paid  by  the  plaintiff;  but 
that  the  plaintiff  was  entitled  to  recover, 
although  it  appeared  that  the  fare  was  paid 
by  the  plaintiff's  master,  with  whom  he  was 
traveling  at  the  time.  Marshall  v.  York 
Railway  Co.,  11  Common  Bench,  655;  73  E. 
C.  L.,  655,  1851;  7  Eng.  Law  &  Equity,  519; 
31  Law  Journal  Rep.,  N.  8.,  C.  P.,  34. 

27.  —  The  plaintiff  gave  his  portmanteau 
to  his  servant  to  take  with  him  by  the  de- 
fendant's railway  from  N.  to  L.,  he  intend- 
ing himself  to  travel  by  a  later  train.  The 
servant  took  and  paid  the  defendant  for  a 
ticket  from  N.  to  L.  and  delivered  to  the  de- 
fendant the  plaintiff's  portmanteau  and  his 
own  luggage  as  his  (the  servant's)  ordinary 
luggage,  each  passenger  being  entitled  to 
take  with  him  his  ordinary  luggage,  not  ex- 
ceeding a  certain  weight,  free  of  charge; 
and  the  defendant  received  the  portmanteau 
as  such  ordinary  luggage.  The  plaintiff 
traveled  as  a  passenger  from  N.  to  L.  by  a 
later  train  on  the  defendant's  line,  without 
any  luggage.  The  portmanteau  having  been 
lost  during  the  journey  by  the  defendant's 
default,  held,  that  the  plaintiff  could  not 


maintain  an  action  against  the  defendant  for 
the  loss.  Becher  v.  Great  Eastern  Railway 
Co.,  Law  Reports,  5  Queen's  Bench  Cases, 
241.     1870. 

28.  Passenger  not  on  train.  A  railway 
company  is  not  obliged  to  carry  as  baggage 
the  trunk  of  one  who  does  not  go  by  the 
same  train.  Upon  receiving  the  trunk  of 
such  person  to  be  forwarded  it  is  received  as 
freight,  and  the  duties  and  liabilities  of  a 
common  carrier  attach,  with  the  right  to  a 
reasonable  compensation  for  transportation. 
Oraffam  v.  Boston  and  Maine  R.  R.  Co.,  67 
Me.,  234,  1877;  15  Amer.  R'y  Rep.,  873. 

II.  Liabilities    and    duties    of   cae- 

EIEES. 

29.  Act  of  God.  A  sudden  and  extraordi- 
nary flood  in  a  stream  is  to  be  regarded  as 
the  act  of  God;  and  in  an  action  by  the 
owner  of  baggage  for  damage  caused 
thereby,  the  jury  are  to  determine,  from  all 
the  circumstances  of  the  case,  whether, 
after  the  baggage-master  of  the  company 
received  and  checked  such  baggage,  the 
flood  came  so  suddenly  that  under  the  cir- 
cumstances the  injury  could  not  have  rea- 
sonably been  prevented  by  the  company  or 
its  agents  by  the  use  of  all  possible  means ; 
and  if  they  And  that  it  could  have  been  done 
with  the  exercise  of  reasonable  and  proper 
and  all  possible  means  that  could  be  exer- 
cised and  used  by  the  agents,  it  was  bound 
to  place  such  baggage  in  a  place  of  safety 
and  prevent  damage  to  the  goods,  and  the 
owner  is  entitled  to  recover.  Stroitss  v. 
Wabash,  St.  Louis  and  Pacific  Ry  Co.,  17 
Federal  Reporter,  209.     1883. 

30.  Charges  unpaid ;  loss.  A  railway 
company  is  responsible  for  the  loss  of  a  pas- 
senger's luggage  (within  the  weight  allowed), 
which  has  been  delivered  to  one  of  its  serv- 
ants, though  not  booked  and  paid  for ;  not- 
withstanding a  by-law  which  provides  that 
"  every  flrst-class  passenger  will  be  allowed 
one  hundred  and  twelve  pounds,  and  every 
second-class  passenger  flfty-six  pounds  of 
luggage,  free  of  charge;  but  the  company 
will  not  be  responsible  for  the  care  of  the 
same,  unless  booked  and  paid  for  accord- 
ingly," —  in  the  absence  of  evidence  that 
the  company  has  provided  means  for  the 
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booking  of  luggage.  Great  Western  Rail- 
way Co.  V.  Ooodman,  12  Common  Bench, 
313;  74B.  C.  L.,  312.     1852. 

31.  Checks.  B.  bought  a  railroad  passen- 
ger ticket  at  Bloomington,  111.,  for  Wichita, 
Klans.,  via  Kansas  City,  and  the  A.,  T.  and  S. 
F.  Railroad.  At  Kansas  City  his  trunk 
was  checked  by  the  said  railroad  company 
over  its  i-oad  to  Wichita,  and  he  received 
a  check  therefor.  He  was  carried  over  the 
road  as  a  passenger,  and  after  arriving  at 
Wichita  presented  the  check  to  the  proper 
officers  of  the  company,  and  inquired  for 
his  trunk.  It  could  not  be  found.  Held, 
the  company  was  liable  to  B.  fot  the  bag- 
gage. Atchison,  Topeka  and  Santa  Fe  B.  B. 
Co.  V.  Brewer,  20  Kans.,  669.    1878. 

82,  Evidence.  Where,  in  an  action  brought 
against  a  railroad  company  for  the  alleged 
loss  of  a  trunk,  a  certain  nickel-plated  check 
was  put  in  evidence,  and  a  witness,  the  bag- 
gage-master of  the  company  at  Cleveland, 
having  testified  that  nickel-plated  checks 
had  never  been  used  on  through  baggage  to 
his  knowledge,  was  asked  whether  his  posi- 
tion was  such  that  he  would  have  known 
if  they  had  been  so  used,  held,  that  such 
question  was  unobjectionable.  Lake  Shore 
and  Michigan  Southern  B'y  Co.  v.  Lassen,  12 
BradweU  (111.),  659.     1888.      , 

38.  —  As  railway  companies  have  made 
their  baggage  checks  evidence  in  regard  to 
the  delivery  of  baggage,  the  possession  of 
such  check  is  evidence  against  the  company 
of  the  receipt  of  the  baggage.  Denver, 
South  Park  and  Paoiflo  B.  B.  Co.  v.  Boberts, 
6  Colo.,  333.     1883. 

84.  —  burden  of  proof.  The  delivery  of 
a  baggage  check  by  a  carrier  to  a  passenger 
is  prima  facie  evidence  that  the  carrier  has 
received  the  baggage  it  represents.  Such 
evidence  may  be  overcome  by  proof  to  the 
contrary,  but  the  burden  of  proof  is  upon 
the  carrier  to  show  a  non-delivery.  Chicago, 
Bock  Island  and  Pacific  B.  B.  Co.  v.  Clay- 
ton, 78  111.,  616.     1875. 

85.  Connecting  lines.  Plaintiff  purchased 
at  the  office  of  the  B,  and  O.  E.  R.  Co.,  at 
W.,  a  coupon  ticket  from  W.  to  R.,  over  sev- 
eral connecting  lines,  the  last  of  which  was 
that  of  defendant.  She  received  a  check 
for  her  baggage,  with  the  names  of  all  the 
roads  stamped  upon  it.    On  arriving  at  B. 


she  demanded  her  baggage,  but  it  could  not 
be  found.  In  an  action  to  recover  for  the 
loss,  held  that,  in  the  absence  of  proof  that 
the  baggage  came  into  defendant's  posses- 
sion, it  was  not  liable  j  that  the  ticket  and 
check  furnished  no  evidence  that  the  con- 
necting roads  were  jointly  engaged  in  the 
business  of  carrying  passengers;  but  the 
facts  were  consistent  with  two  theories, 
either  that  the  B.  and  O.  R.  R.  Co.  made  an 
entire  through  contract,  it  employing  the 
other  companies,  or,  what  was  more  prob- 
able, that  each  company  was  the  agent  of 
the  others  to  sell  tickets  and  check  baggage 
for  the  others ;  and,  in  either  view,  defend- 
ant would  not  be  responsible  without  proof 
that  the  baggage  came  into  its  possession. 
Kessler  v.  New  York  Central  and  Hudson' 
Biver  B.  B.  Co.,  61  N.  Y.,  538,  1875;  12 
Amer.  R'y  Rep.,  134. 

36.  —  The  plaintiff  took  at  the  Newport 
Station  of  the  South  Wales  Railway  Com- 
pany a  ticket  f rona  Newport  to  Birmingham, 
for  which  he  paid  the  entire  fare.  The 
South  Wales  Railway  extends  from  Newport 
to  within  twelve  miles  of  Gloucester,  which 
latter  distance  is  traversed  on  the  Great 
Western  Railway ;  and  the  Midland  Railway 
Company  has  a  line  from  Gloucester  to  Bir- 
mingham. By  arrangement  between  the 
three  companies  tickets  are  issued  for  the 
entire  distance,  and  the  fares  are  divided  be- 
tween them  according  to  the  mileage  trav- 
eled on  each  line.  At  Gloucester  the  plaintiff 
took  his  portmd,nteau  from  the  South  Wales 
Railway  carriage  and  delivered  it  to  a  guard 
of  the  Midland  Railway  Company.  On  the 
arrival  of  the  train  at  Birmingham  the  port- 
manteau was  missing.  The  plaintiff  having 
sued  the  Midland  Railway  Company  for  the 
loss,  held,  that  the  contract  was  an  entire 
contract  with  the  South  Wales  Railway 
Company  to  convey  the  whole  distance  from 
Newport  to  Birmingham,  and  consequently 
the  Midland  Railway  Company  was  not 
liable.  Mytton  v.  Midland  Bailway  Co.,  4 
Hurlstone  &  Norman  (Exchequer),  615.   1859. 

37.  —  Where  it  is  necessaiy  for  a  traveler 
to  pass  over  the  connecting  lines  of  several 
railroad  companies,  it  is  competent  for  either 
company  to  contract  with  him  for  the  trans- 
portation of  himself  and  baggage  the  whole 
distance,  or  that  its  liability  shall  be  confined 
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to  loss  or  damage  occurring  on  its  own  road ; 
but  the  collection,  by  such  contracting  car- 
rier, of  fare  in  advance  for  the  entire  jour- 
ney, without  agreement. as  to  risks,  renders 
it  liable,  on  receipt  of  such  traveler's  baggage, 
to  transport  it  safely  to  the  end  of  the  route, 
and  then  deliver  it,  on  demand,  to  such 
owner.  Baltimore  and  Ohio  R.  R.  Co.  v. 
Campbell,  36  Ohio  St.,  647,  1881;  3  Amer.  & 
Eng.  E.  R.  Cases,  246. 

38.  Where  a  railway  company  received  a 
passenger's  check  for  baggage  which  had  not 
then  arrived  on  another  road,  and  gave  its 
own  check  for  the  same,  and  it  appeared  that 
it  surrendered  the  -passenger's  first  check  to 
the  other  railway  company,  it  was  held  that 
this  was  sufficient,  in  the  absence  of  proof  to 
the  contrary,  to  show  that  the  baggage  was 
received  by  the  company  so  surrendering  the 
first  check.  Chicago,  Rock  Island  and  Pa- 
cific R.  R.  Co.  V.  Clayton,  78  EL,  616.     1875. 

39.  —  checked  over  wrong  route.  The 
plaintiff,  a  resident  of  New  Orleans,  pur- 
chased tickets  for  himself  and  family  to 
Niagara  Falls  and  return  over  what  wa^ 
called  the  Mobile  route.  From  Niagara  Falls 
he  purchased  tickets  to  New  York  city  and 
for  his  return  to  the  Falls  over  the  defend- 
ant's road.  When  about  to  leave  New  York, 
he  went  to  the  baggage  room  in  the  defend- 
ant's depot,  showed  his  i-eturn  ticket,  and 
asked  for  checks  for  his  baggage  over  the 
route  indicated  upon  them  to  New  Orleans. 
The  baggage-master  examined  the  tickets, 
and  delivered  to  the  plaintiff  two  checks, 
which  the  latter,  upon  returning  to  the 
hotel,  gave  to  his  wife  for  safe  keeping. 
Neither  the  plaintiff  nor  his  wife  examined 
the  checks  until  after  they  arrived  iu  New 
Orleans,  when  it  was  found  that  the  baggage- 
master  had  checked  the  trunks  over  a  route 
from  Niagara  Falls  to  New  Orleans  different 
from  that  indicated  on  the  plaintiff's  tickets. 
The  trunks  and  their  contents  were  found, 
upon  their  arrival  at  New  Orleans,  to  have 
been  greatly  damaged  by  reason  of  an  acci- 
dent which  had  occuired  in  Mississippi  upon 
one  of  the  roads  forming  the  route  over 
which  they  had  been  carried.  In  an  action 
brought  by  the  plaintifE  against  the  defend- 
ant to  recover  the  damages  he  had  sustained, 
held,  that  he  was  not  entitled  to  recover. 
Isaacson  v.  New   York  Central  and  Hud- 


son River  R.  R.   Co.,  25  Hun  (N.  Y.),  350. 
1881. 

40.  —  The  receipt  by  a  train  baggage- 
master  of  a  carrier  by  railroad  plying 
between  two  points,  of  the  baggage  of  a 
traveler,  who  is  a  passenger  by  another 
carrier  plying  between  the  same  points  by 
different  routes,  and  who  has  paid  no  fare  to 
the  first  carrier,  does  not  constitute  a  special 
agreement  with  the  first  carrier,  and  render 
him  liable  as  carrier  for  the  loss  of  the  bag- 
gage. Fairfax  V.  New  York  Central,  etc.,  R. 
R.  Co.,  37  N.  Y.  Superior  Ct.,  516,  1874; 
Same  v.  Same,  40  ib.,  128,  1875.  Reversed, 
and  the  defendant  held  at  least  liable  as  a 
warehouseman  under  the  facts  of  the  case. 
Same  v.  Same,  67  N.  Y.,  11.     1876. 

41.  —  check.  A  carrier  contracting,  with- 
out limitation  of  responsibility,  to  carry  the 
baggage  of  a  passenger,  and  giving  a  check 
therefor  to  a  given  point  beyond  the  terminus 
of  the  carrier's  line,  becomes  liable  for  the 
carriage  of  such  baggage  in  the  same  way 
and  to  the  same  extent  as  the  can-ier  of 
goods,  although  the  passenger  whose  bag- 
gage is  thus  checked  may  purchase  and 
travel  upon  a  coupon  ticket.  Louisville  and 
Nashville  R.  R.  Co.  v.  Weaver,  9  Lea  (Tenn.), 
38.     1883. 

42.  —  When,  therefore,  the  defendant,  a 
common  carrier,  sold  to  the  plaintiff  tickets 
for  herself  and  family  for  transportation  by 
railroad  from  Memphis,  Tenn. ,  to  San  Fran- 
cisco, Cal.,  each  ticket  having  separate 
coupons  for  each  carrier  over  whose  road 
the  route  lay,  and  gave  plaintiff  a  check  for 
the  carriage  of  her  baggage  to  Omaha,  and 
a  loss  of  baggage  occurred  before  reaching 
Omaha  but  after  leaving  defendant's  own 
road,  the  defendant  was  held  liable  for  the 
loss.     Ib. 

43.  —  The  plaintiff  at  San  Francisco  ap- 
plied to  the  railroad  companies  whose  roaos 
lay  beyond  Omaha  for  compensation  for  the 
loss,  and  those  companies,  while  denying  all 
liability,  made  a  deduction  upon  the  plaint- 
iff's return  tickets  over  their  roads,  in  con- 
sideration of  her  release  of  all  claim  against 
them  for  the  alleged  loss ;  it  was  held  that 
neither  the  payment  nor  the  release  affected 
the  liability  of  the  defendant.    Ib. 

44.  —  Suit  was  instituted  against  the 
Texas  and  Pacific  R'y  Co.,  for  baggage  lost 
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at  some  unknown  point  between  Memphis 
and  Dallas,  through  checks  for  said  baggage 
being  delivered  to  plaintiff  at  Memphis  by 
an  agent  of  the  Memphis  and  Little  Rock 
Bailroad,  over  three  uniting  lines,  including 
the  Texas  and  Pacific  Railway.  Held,  that 
the  check  delivered  at  Memphis  was  the 
check  of  appellant  railroad,  as  well  as  of  the 
other  companies ;  that  the  contract  was  ap- 
pellant's contract,  and  it  was  bound  by  it. 
Texas  and  Pacifio  B.  R.  Co.  v.  Fort,  9  Amer. 
&  Eng.  R.  R.  Cases  (Tex.),  393.     1883. 

45.  —  A  passenger  who  purchased  a 
through  ticket  from  Savannah,  Ga.,  to  Jack- 
sonville, Fla.,  of  the  agent  of  the  Atlantic 
and  Gulf  Railroad,  and  had  his  trunk  checked 
accordingly,  could  recover  of  such  com- 
pany for  its  loss,  although  there  were  three 
connecting  roads  between  the  two  places 
mentioned,  and  that  the  company  had  safely 
delivered  the  trunk  to  the  connecting  road. 
Hawley  v.  Screven,  63  Ga.,  347.    1879. 

46.  —  When  a  through  line  for  transpor- 
tation of  passengers  and  freight  is  established 
by  the  owners  of  different  raillroads,  the 
first  carrier  who  receives  fare  for  the  whole 
route,  and  gives  a  through  check  for  baggage', 
becomes  liable  for  any  loss  or  injury,  not 
only  on  its  own  line,  but  on  any  other  road 
in  the  connecting  line  throughout  the  entire 
distance.  Groft  v.  Baltimore  and  Ohio  R.  R. 
Co.,  1  Mao  Arthur  (Dist.  of  Columbia),  492. 
1874. 

47.  —  Where  a  passenger  with  a  through 
ticket  over  a  connecting  line  of  railways 
checks  his  baggage  at  the  starting  point 
through  to  his  destination,  and  upon  arriv- 
ing it  is  damaged  or  has  been  broken  open 
and  robbed,  he  may  sue  the  company  which 
issued  the  check,  or  he  may  sue  the  com- 
pany delivering  the  baggage  in  bad  order. 
Wolff  V.  Central  R.  R.  Co.,  68  Ga.,  658, 
1883;  6  Amer.  &  Eng.  R.  R.  Cases,  441. 

48.  —contract  limiting  liability.  The 
plaintiff  took  a  ticket  of  the  South  Eastern 
Railway  Company  to  be  conveyed  as  a  pas- 
senger from  London  to  Paris,  on  Which  was 
printed,  "The  South  Eastern  Railway  Com- 
pany is  not  responsible  for  loss  or  detention 
of  or  injury  to  luggage  of  the  passenger 
traveling  by  this  through  ticket,  except 
while  the  passenger  is  traveling  b^  the 
South  Eastern  Railway  Company's  trains  or 
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boats.  .  .  ."  The  plaintiff  did  not  sign 
this  memorandum.  The  plaintiff's  portman- 
teau was  lost  between  Calais  and  Paris  on  a 
French  railway;  held,  that  the  Railway  .and 
Canal  Traffic  Act  only  extends  to  the  traffic 
on  a  company's  own  lines,  and  sec.  7  does 
not  apply  to  a  contract  exempting  a  company 
from  liability  for  a  loss  on  a  railway  not 
belonging  to  or  worked  by  the  company; 
and  that  the  company  was  therefore  pro- 
tected by  the  condition  on  the  ticket.  Zunz 
V.  South  Eastern  Railway  Co.,  Law  Reports, 
4  Queen's  Bench  Cases,  589.     1869. 

49.  — evidence.  Where  baggage  has  been 
delivered  to  a  company  to  be  transferred 
over  connecting  lines,  it  is  incumbent  upon 
the  company  to  show  its  delivery  to  one  of 
the  connecting  lines.  In  case  of  loss  the 
tracing  of  the  property  into  the  possession  of 
one  carrier  is  suiBcient  to  render  it  liable,  in 
the  absence  of  proof  on  its  part  of  delivery 
to  the  next  carrier.  Kent  v.  Midland  Rail- 
way Co.,  Law  Reports,  10  Queen's  Bench 
Cases,  1,  1877;  11  Eng.  (Moak),  128. 

50.  —  Evidence  that,  when  the  baggage 
was  delivered  by  the  last  carrier,  the  pack- 
age was  broken  and  a  part  of  its  contents 
missing,  is  prima  facie  evidence  that  the  loss 
occurred  through  the  negligence  or  fraud  of 
the  last  carrier ;  and  casts  upon  such  carrier 
the  burden  of  proving  that  the  loss  happened 
before  the  goods  reached  him.  lAn  v.  Terre 
Haute  and  Indianapolis  R.  R.  Co.,  10  Mo. 
App.,  1S5.     1881. 

51.  —  To  protect  himself,  the  last  carrier 
must  show  that  he  delivered  the  trunk  to 
the  passenger  in  the  same  condition  in  which 
he  received  it.    lb. 

62.  —  Where  one  railroad  company  sells  to 
a  traveler  a  through  ticket  and  check  for  his 
trunk  over  its  own  and  connecting  roads, 
and,  in  pursuance  of  the  contract  thus  made, 
the  passenger  is  transported  to  the  destina- 
tion called  for  by  the  ticket  and  the  check, 
and  his  trunk  is  delivered  to  him  by  the  last 
carrier,  the  look  broken  and  a  portion  of  the 
contents  stolen,  these  facts  entitle  the  pas- 
senger to  recover  the  damage  from  the  last 
carrier.    lb. 

53.  —  Such  a  contract  is  a  contract  with 
each  several  carrier,  who,  under  it,  under- 
takes the  transportation  of  the  passenger 
and  his  baggage,    lb. 
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54.  —  sent    by    wrong    line.     Plaintiff 
,  bought  a  ticket  of  the  G.   T.  E'y  Co.,  at 

Montreal,  from  that  city  by  railroad  to  Troy 
or  Albany,  thence  by  steamboat  on  the 
Hudson  river  to  New  York.  His  baggage 
was  checked  to  go  by  the  same  route,  but  the 
railroad  agent  at  Troy  delivered  it  to  de- 
fendant, who  received  and  transported  it 
over  its  road  to  New  York.  It  was  placed  in 
its  baggage  room.  Three  days  thereafter, 
and  as  soon  as  plaintiff  had  reason  to  believe 
that  his  baggage  had  been  carried  by  de- 
fendant, he  demanded  it;  a  portmanteau 
could  not  be  found.  In  an  action  to  recover 
for  the  loss,  held,  that  the  delivery  of  the 
baggage  to  defendant  w;as  the  wrongful  act 
of  the  railroad  agent  at  Troy,  who  was  not 
plaintiff's  agent  in  any  sense  that  would 
enable  him  to  bind  plaintiff  by  his  acts ;  that 
defendant  at  least  inburred  the  liability  of  a 
warehouseman,  and  was  bound  to  exercise 
ordinary  care,  to  account  for  the  baggage  in 
some  way  when  demand  was  made,  and  to 
show  that  it  had  disappeared  without  its 
fault.  Fairfax  v.  New  York  Central  and 
Hudson  River  B.  R.  Co.,  73  N.  Y.,  167. 
1878. 

55.  —  statute.  Section  3084  of  the  Code, 
providing  that  the  last  of  a  connecting  line 
of  railways  over  which  goods  are  shipped, 
which  receives  them  as  in  good  order,  is 
liable  to  the  consignee,  does  not  apply  to 
baggage  of  a  passenger  checked  and  accom- 
panying him  on  his  passage.  Wolff  v.  Cen- 
tral R.  R.  Co.,  68  Ga.,  653,  1882;  6  Amer. 
&  Eng.  R.  E.  Cases,  441. 

5G.  Continuous  passage ;  tickets.  Where 
a  passenger  forfeits  his  right  to  passage  by 
stopping  over  in  violation  of  the  conditions 
of  his  ticket,  but  the  company,  instead  of  in- 
sisting upon  the  forfeiture,  carries  him  with- 
out objection,  and  his  baggage  is  lost,  the 
company  is  bound  for  reasonable  care. 
Smith  V.  Grand  Trunk  R'y  Co.,  35  Upper 
Canada,  Queen's  Bench,  547.     1874. 

57.  Contract  limiting  liability.  Words 
on  a. ticket  or  baggage  check  limiting  the 
liability  of  the  carrier  to  a  specific  amount 
for  loss  of  baggage  are  not  binding  on  a 
passenger,  unless,  with  knowledge  of  such 
liniitatjoi},  he  agrees  to  it.  Baltimore  and 
Ohio  B,  R.  Co.  V.  Campbell,  36  Ohio  St.,  647, 
1881 ;  3  Amer.  &  Eng.  R.  E.  Cases,  346. 


58.  —  Defendant's  agent  came  into  a  car  in 
which  plaintiff  was  traveling,  and  called  for 
baggage ;  he  received  the  check  for  plaint- 
iff's trunk  with  dii-eotions  as  to  the  delivery, 
and  marked  on  a,  blank  receipt  the  date, 
number  of  check,  and  place  of  delivery, 
which  he  handed  to  plaintiff  without  any- 
thing being  said  as  to  its  contents.  The  car 
was  dimly  lighted,  so  that  plaintiff,  where 
he  was  seated,  could  not  have  read  the  re- 
ceipt; without  reading  it  he  put  it  into  his 
pocket.  The  receipt  was  marked  upon  the 
margin  "domestic  bill  of  lading,"  and  pur- 
ported to  be  a  contract  relieving  defendant 
from,  or  limiting  its  liability  in  certain  speci- 
fied cases,  and  among  others  limiting  its 
liability,  save  in  case  of  a  special  contract, 
to  $100.  The  court  refused  to  charge,  as 
matter  of  law,  that  the  delivery  of  the  re- 
ceipt created  a  contract  for  the  carriage  of 
the  trunk  under  its  terms,  and  limited  de- 
fendant's liability  to  the  amount  specified, 
but  submitted  the  question  to  the  jury. 
Held,  proper;  that  defendant,  in  order  to  re- 
lieve itself  of  full  liability,  was  bound  to  es- 
tablish a  contract  upon  the  special  terms 
contained  in  the  receipt ;  that  no  such  con- 
tract arose,  as  matter  of  law,  from  the 
acceptance  of  the  receipt  under  the  circum- 
stances. Madan  v.  Sherard,  78  N.  Y.,  3391 
1878. 

59.  —  The  defendants,  carriers  in  India, 
received  the  plaintiff's  goods  under  a  con- 
tract, by  which  the  baggage  of  certain 
troops  (including  the  plaintiff's  goods)  was 
to  remain  in  charge  of  a  guard  provided  by 
the  troops,  "the  company  accepting  no  re- 
sponsibility." Held,  that  the  stipulation  did 
not  exempt  the  defendants  from  liability  for 
a  loss  arising  wholly  from  their  own  negli- 
gence. Martin  v.  Ch-eat  Indian  Peninsular 
Railway  Co.,  Law  Reports,  3  Exchequer 
Cases,  9.     1867. 

60.  —  by-law  limiting  liability.  By 
s.  169,  5  and  6  Will.  IV.,  c.  107,  every  pas- 
senger traveling  upon  the  Great  Western 
Railway  may  take  with  him  without  extra 
cha,rge  his  articles  of  clothing,  not  exceed- 
ing certain  weight  and  dimensions;  and  the 
company  is  not  to  be  liable  for  the  safe  car- 
riage of  any  article  carried  with  a  passen- 
ger, except  his  articles  of  clothing,  not 
exceeding  the  given  weight  and  dimensions. 
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By  s.  144,  the  company  is  autliorized  to 
malie  by-lais-s  for  the  government  of  its  af- 
fairs, for  regulating  the  proceedings  of  and 
remunerating  the  directors,  and  for  the 
management  of  the  undertaking  and  of  its 
officers ;  provided  that  the  by-laws  are  not 
repugnant  to  the  laws  of  England  or  the  di- 
rections in  the  act.  Held,  that  a  by-law 
made  under  s.  144,  and  declaring  that  the 
company  would  not  be  responsible  for  the 
care  of  a  passenger's  luggage,  unless  booked 
and  the  carriage  paid  for,  was  bad.  Will- 
iams V.  Great  Western  Railway  Co.,  28  Eng. 
Law  &  Equity,  439.     1854. 

61.  —  The  plaintiff,  a  passenger  on  the  de- 
fendant's railway  to  a  certain  station  there- 
on, having  taken  and  paid  for  a  second-class 
ticket,  delivered  her  luggage  to  a  porter  of 
the  defendant,  telling'  him  to  what  station 
she  was  going,  and,  after  seeing  him  label  it, 
took  her  seat  in  the  train.  On  her  arrival  at 
her  destination  one  of  her  boxes  was  miss- 
ing. By  the  defendant's  act,  5  and  6  Will. 
4,  0.  107,  s.  144,  it  was  empowered  to  make 
by-laws  which  were  to  be  painted  on  a  board 
and  hung  up  at  the  stations,  and  were  to  be 
binding  on  all  parties.  One  of  the  by-laws 
was  as  follows:  "Every  lirst-class  passen- 
ger will  be  allowed  one  hundred  and  twelve 
pounds,  and  every  second-class  passenger 
fifty-six  pounds  of  luggage,  free  of  charge, 
but  the  company  will  not  be  responsible  for 
the  care  of  the  same  unless  booked  and  paid 
for  accordingly."  It  did  not  appear  that  the 
plaintiff  knew  of  the  by-law,  or  that  it  had 
been  affixed  at  the  stations,  as  required  by 
the  act.  It  was  admitted  by  the  defendant 
that  the  box  had  been  stolen.  The  plaintiff 
having  sued  the  defendant  in  a  county  court 
for  the  loss,  the  judge,  on  the  above  facts, 
held  the  defendant  liable,  and  gave  the 
plaintiff  a  verdict  for  the  full  value  of  the 
box.  Held,  on  appeaj,  that  the  judgment 
must  be  affirmed,  as  the  prima  facie  liabil- 
ity of  the  defendant  was  not  conclusively 
rebutted,  and  there  was,  therefore,  evidence 
to  support  the  finding.  Ch-eat  Western  Bail- 
way  Co.  V.  Goodman,  11  Eng.  Law  & 
Equity,  546;  16  Jurist,  863;  31  Law  Jur. 
Rep.,  N.  S.,  C.  P.,  197.     1853. 

62.  —  notice  limiting  liability ;  deposit. 
On  the  deposit  of  articles  at  the  cloak-room 
at  a  railway  station,  a  charge  is  made  of  2d. 


for  each,  and  the  depositor  receives  a  ticket, 
.  on  the  face  of  which  is  printed  the  times  of 
opening  and  closing  the  cloak-room,  and  the 
words  "See  back;"  and  on  the  back  there 
is  a  notice  that  "  the  company  will  not  be 
responsible  for  any  package  exceeding  the 
value  of  lOZ."  A  placard,  upon  which  is 
printed  in  legible  characters  the  same  condi- 
tion, is  also  hung  up  in  a  conspicuous  place 
in  the  cloak-room.  The  plaintiff  deposited 
his  bag  (of  the  value  of  241.  13s.)  in  the  de- 
fendant's cloak-room,  paid  2d.  and  received 
a  ticket.  The  bag  was  lost  or  stolen.  In  an 
action  to  recover  its  value,  the  plaintiff 
swore  that,  on  receiving  the  ticket,  he  placed 
it  in  his  pobket  without  reading  it,  imagining 
it  to  be  only  a  receipt  for  the  money  paid  for 
the  deposit  of  the  article;  that  he  did  not  see 
the  condition  at  the  back  of  the  ticket ;  nor 
did  he  see  the  notice  hung  up  in  the  cloak- 
room. The  judge  left  two  questions  to  the 
jury:  1.  Did  the  plaintiff  read  or  was  he 
aware  of  the  special  condition  upon  which 
the  article  was  deposited  ?  3.  Was  the  plaint- 
iff, under  the  circumstances,  under  any  ob- 
ligation, in  the  exercise  of  i-easonable  and 
proper  caution, '  to  read  or  make  himself 
aware  of  the  condition?  The  jury  answered 
both  questions  in  the  negative,  and  a  verdict 
was  entered  for  the  plaintiff.  Held,  that, 
upon  these  facts  and  findings,  the  company 
was  responsible  for  the  loss  of  the  bag. 
Mere  notice,  not  brought  home  to  and  as- 
sented to  by  the  depositor,  is  not  enough  in 
such  a  case  to  relieve  the  company  from  lia- 
bility. Parker  v.  South  Eastern  R'y  Co., 
Law  Reports,  1  Common  Pleas  Division,  618. 
1876. 

63.  —  The  plaintiff  having  been  a  pas- 
senger by  the  defendant's  railway,  her  lug- 
gage (consisting  of  two  packages)  was 
deposited  with  a  clerk  of  the  defendant  at 
its  cloak-room;  and  the  person  depositing 
it  received  a  ticket  which  was  headed  "  Lug- 
gage and  cloak  office,"  and  on  the  face  of 
which  was  printed  in  ■  type  easily  legible, 
"left,  subject  to  the  conditions  on  the  other 
side.  This  ticket  to  be  given  up  when  the 
luggage  is  taken  away."  And  on  the  other 
side,  after  a  statement  of  the  "  sums  to  be 
paid  for  warehousing  passengers'  luggage,"' 
there  was  a  notice  that  "  the  company  will 
not  be  responsible  for  loss  of,  or  injury  to, 
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any  package  beyond  the  value  of  51.,  unless 
at  the  time  of  the  delivery  of  such  package 
the  true  value  and  nature  thereof  .  .  . 
shall  have  been  declared,  .  .  .  and  a  sum 
at  the  rate  of  Id.  per  pound  sterling  .  .  . 
be  paid,  ...  in  addition  to  the  before 
mentioned  ordinary  warehouse  charges. 
The  company, wiU  not  be  responsible  for  loss 
of,  or  injury  to,  articles  except  left  in  the 
cloak-room."  The  value  of  each  package 
was  more  than  51.,  but  no  declaration  of 
value  or  additional  payment  was  made; 
The  person  who  deposited  the  luggage  knew 
that  there  wei'e  conditions  on  the  back 
of  the  ticket,  but  did  not  know  what 
those  conditions  were.  The  luggage  was 
not  put  by  the  defendant's  servants  into 
the  cloak-room,  but  was  left  in  a  vestibule, 
without  any  other  protection,  and  was  stolen 
owing  to  this  negligence  of  the  defendant's 
employes.  On  these  facts,  the  court  having 
power  to  draw  inferences,  held,  that  the 
luggage  must  ibe  taken  to  have  been  depos- 
ited subject  to  the  conditions  on  the  back  of 
the  ticket.  Harris  v.  Great  Western  R'y 
Co.,  Law  Reports,  1  Queen's  Bench  Division, 
515;  17  Eng.  (Moak),  156.    1876. 

64.  —  statute.  Luggage  carried  for  a  pas- 
senger without  extra  charge  is  within  sec.  7 
of  the  Railway  and  Canal  Traffic  Act,  1854, 
which  enacts  that  a  railway  company  "  shall 
be  liable  for  the  loss  of,  or  injury  to,  any 
horse,  cattle  or  other  animals,  or  to  any  arti- 
cles, goods  or  things,  in  the  receiving,  for- 
warding or  delivering  thereof,  occasioned  by 
the  neglect  of  such  company,  or  its  servants, 
notwithstanding  any  notice  or  condition 
made  and  given  by  such  company  in  any 
wise  limiting  such  liability ; "  and  the  pro- 
visions of  that  section  are  extended,  by 
sec.  16  of  thsk  Regulation  of  Railways  Act, 
1868j  to  the  traffic  on  board  steamers  be- 
longing to,  or  used  by,  raUway  companies 
authbrized  to  have  and  use  them.  Plaintiff 
was  an  English  subject,  and  defendant  was 
an  English  railway  company  subject  to  the 
English  statutes  as  to  railways,  and  author- 
ized to  have  and  work  steamers  between 
Boulogne  and  Folkestone.  Plaintiff  took  a 
ticket  at  an  office  of  the  defendant  in  Bou- 
logne for  a  through  journey  from  Boulogne 
to  London,  by  defendant's  steamer  to  Folke- 
'stone,  aiid  thence  by  its  railway  to  London. 


On  the  ticket  was:  "  Each  passenger  is 
allowed  one  hundred  and  twenty  pounds  of 
luggage  free  of  charge."  "The  company  is 
in  no  case  responsible  for  luggage  of  the 
passenger  traveling  by  this  through  ticket 
of  greater  value  than  6Z."  Plaintiff  had  a 
box  with  her,  which  was  given  in  charge  of 
defendant's  servants,  and  in  transferring  it 
from  the  boat  to  the  train  it  fell  into  the 
sea,  owing  to  the  negligence  of  defend- 
ant's servants,  and  the  contents  were  dam- 
aged to  the  amount  of  73Z.  Held,  affirming 
the  judgment  of  the  exchequer  division, 
that,  assuming  the  contract  to  be  governed 
by  English  law,  the  condition  on  the  ticket 
was  void  by  reason  of  the  above  sections, 
and  defendant  was  liable  for  the  loss.  Cohen 
V.  South  Eastern  Ky  Co.,  Law  Reports,  3 
Exchequer  Division,  353,  1877;  30  Eng. 
(Moak),  535. 

65.  —  A  condition  made  by  a  railway  com- 
pany, limiting  its  liability  in  respect  of  pas- 
sengers' luggage,  is  not  binding,  unless  such 
condition  is  reasonable,  and  is  contained  in 
a  contract  signed  by  the  passenger.  Cohen 
V.  South  Eastern  B'y  Co.,  Law  Reports,  1 
Exchequer  Division,  317.     1876. 

66.  —  statute ;  contract  to  be  performed 
in  several  states.  In  a  suit  to  recover  for 
the  loss  of  baggage  delivered  to  defendant 
at  Scrant'on,  Pa.,  to  be  transported  to  and 
delivered  in  New  York  city,  held,  that  the 
contract  was  not  controlled  by  a  statute  of 
Pennsylvania  limiting  and  defining  the  lia- 
bility of  railway  companies  for  baggage. 
The  rights  of  the  parties  are  to  be  deter- 
mined by  the  laws  of  New  York,  where  the 
delivery  was  to  be  made.  Curtis  v.  Dela^ 
ware,  Lackawanna  and  Western  B.  R.  Co., 
74  N.  Y.,  116.     1878. 

67.  —  value.  It  is  competent  for  general 
carriers  of  passengers,  by  specific  regula- 
tions, distinctly  brought  to  the  knowledge  of 
the  passenger,  which  are  reasonable,  and  not 
inconsistent  with  a  statute  or  their  duties  to 
the  public,  to  protect  themselves  against  lia- 
bility as  insurers  of  his  baggage  which  ex- 
ceeds a  fixed  amount  in  value,  except  upon 
additional  compensation  proportioned  to  the 
risk.  Railroad  Co.  v.  Fraloff,  100  U.  S.,  34, 
1879;  31  Amer.  R'y  Rep.,  428. 

68.  —  They  may  be  discharged  from  lia- 
bility for  its  full  value,  if  he,  by  any  device 
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or  artifice,  evades  inquiry  as  to  such  value, 
whereby  a  responsibility  is  imposed  upon 
them  beyond  what  they  are  bound  to  as- 
sume in  consideration  of  the  ordinary  fare 
charged  for  the  transportation  of  the  per- 
son,   lb. 

69.  Conversion.  PlaintifiE  went  to  defend- 
ant's depot  in  Philadelphia  with  nine  trunks, 
to  take  passage  with  his  family  to  Chicago. 
He  applied  to  the  baggage-master  for  bag- 
gage checks,  but  was  informed  that  he  must 
first  procure  tickets ;  while  he  was  absent 
for  that  purpose  the  baggage-master  caused 
his  baggage  to  be  weighed,  checked  and  put 
into  the  baggage  car.  Upon  the  return  of 
plaintiff  with  his  tickets,  he  was  informed 
that,  under  the  rules  of  the  company,  the 
tickets  were  not  sufficient  to  transfer  all  his 
baggage,  and  for  the  excess  a  charge  was 
made,  which  he  refused  to  pay.  He  de- 
manded his  checks ;  these  were  refused  un- 
less the  extra  charge  was  paid;  he  then 
demanded  his  trunks,  but  the  baggage- 
master  refused  to  deliver  them,  for  the 
reason  that  they  were  covered  with  other 
baggage  and  could  not  be  reached  before 
the  time  for  starting  the  train.  Plaintiff  de- 
clined to  go  on  the  train,  his  baggage  went 
through  to  Chicago,  and  the  night  after  its 
arrival  the  depot  was  struck  and  set  on  fire 
by  lightning,  and  it,  with  the  baggage,  ex- 
cept two  trunks,  and  some  loose  articles,  was 
destroyed.  The  trial  court  found  that  there 
was  no  reasonable  excuse  for  the  refusal  to 
return  the  baggage,  and  that  the  facts  au- 
thorized a  finding  of  a  conversion  at  Phila- 
delphia. McOormick  v.  Pennsylvania  Cen- 
tral R.  B.  Co.,  80  N.  Y.,  353.    1880. 

70.  —  The  plaintiff  having  taken  the 
train  the  sanie  evening  under  an  arrange- 
ment with  the  president  of  the  company  by 
which  he  was  to  receive  his  baggage  without 
checks,  held,  that  this  was  a  resumption  of 
control  of  the  baggage  by  him,  which  re- 
lieved the  company  from  all  claim  except 
for  nominal  damages,    lb. 

71.  Damages.  Hotel  bills  incurred  in 
searching  for  lost  baggage  are  not  proper  to 
be  allowed  as  damages.  Morrison  v.  Euro- 
pean and  North  American  Railway  Co.,  2 
iPugsley  (New  Brunswick),  295.     1874. 

72.  Delay  in  delivery.  Plaintiff  left  his 
baggage  in  defendant's  station,  receiving  a 


deposit  ticket  therefor.  On  Sunday  evening 
he  came  for  his  baggage  and  the  office  was 
shut,  and  he  was  thereby  delayed  from 
taking  another  train  out  of  the  city.  The 
defendant  was  held  liable  for  the  damages. 
Stallard  v.  Great  Western  Railway  Co.,  2 
Best  &  Smith,  419;  110  E.  C.  L.,  419.    1862. 

73.  Delivery  to  carrier ;  custom.  G.  ad- 
vised defendant's  agents  that  she  intended 
to  take  the  train  the  following  morning. 
She  sent  her  baggage,  properly  marked,  to 
the  station  the  evening  before  her  departure, 
as  was  the  custom  with  passengers  intend- 
ing to  take  the  morning  train,  and  it  was 
locked  up  in  defendant's  baggage  room. 
Held,  that  the  facts  constituted  an  accept- 
ance of  the  baggage  by  the  carrier.  Cfreen 
V.  Milwaukee  and  St.  Paul  R'y  Co.,  41  la., 
410.     1875. 

74.  —  Whether  or  not  the  custom  had 
been  established  that  the  deliveiy  of  bag- 
gage at  the  station  without  notice  to  the 
carrier  is  regarded  by  the  lattei  as  a  deliveiy 
to  its  servants,  binding  upon  itself,  is  a  ques- 
tion of  fact  to  be  svibihitted  to  the  jury.    lb, 

75.  —  To  render  a  carrier  liable  for  bag- 
gage, the  owner  need  not  have  placed  him- 
self in  such  situation  that  he  cannot  with- 
draw the  baggage.  Tlie  question  of  liability 
is  determined  by  the  intention  of  the  owner 
at  the  time  he  places  his  baggage  in  the 
hands  of  the  carrier's  servants.     lb. 

76.  —  left  without  notice  to  carrier. 
With  the  assent  of  a  common  carrier,  th^ 
baggage  of  traveloj-s  may  be  left  at  a  railway 
station  without  notice  to  it  or  its  agent ;  and 
such  assent  may  be  implied  from  the  course 
of  business  or  custom  of  the  carrier.  Oreen 
V.  Milwaukee  and  St.  Paul  R.  R.  Co.,  38  la., 
100.     1874. 

77.  Delivery  to  wrong  person.  The  de- 
livery by  a  carrier  of  personal  baggage  to 
the  wrong  person,  although  by  mistake, 
through  imposition  or  upon  a  forged  order, 
will  not  excuse  it ;  the  carrier  will  remain 
responsible  for  the  goods  lost.  Waldron  v. 
Chicago  and  North  Western  R,  R.  Co.,  1 
Dakota,  361.     1876. 

78.  —  Plaintiff  was  a  passenger  upon  da- 
fondant's  line  from  R.  to  P.,  having  the 
usual  check  for  her  baggage.  On  arrival  at 
P.  she  informed  the  station  baggage-master 
that  she  desired  to  leave  her  trunk  for  a  few 
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days.  Tiie  baggage-master  replied  that  he 
was  not  allowed  to  keep  baggage  with  the 
checks  on ;  that  if  she  gave  up  her  check  the 
baggage  would  be  perfectly  safe.  This  she 
did  and  the  trunk  was  left.  It  was  subse- 
quently delivered  to  one  falsely  claiming  it. 
In  an  action  to  recover  its  value,  held,  that 
the  declaration  of  the  agent  was,  in  sub- 
stance, a  notification  to  plaintiff  that  he  was 
without  power  to  continue  in  force  the  obli- 
gation of  the  company  in  respect  to  the 
baggage  indicated  by  the  check,  and  the  sur- 
render of  the  check  was,  in  effect,  an  admis- 
sion of  the  performance  of  that  obligation. 
That,  in  the  absence  of  evidence  tending  to 
show  that  the  agent  had  power  thereafter  to 
bind  it  by  a  new  agreement,  or  that  the  com- 
pany had  acquiesced  in  the  exercise  by  him 
of  such  power,  and  it  appearing  that  it  was 
in  violation  of  the  regulations  of  the  com- 
pany, defendant  could  not  be  held  liable. 
Mattison  v.  New  York  Central  B.  R.  Co.,  57 
N.  Y.,  558,  1874;  7  Amer.  R'y  Rep.,  98. 

79.  Deposit  of  baggage.  Baggage  arrived 
at  ten  o'clock  A.  M.  and'  was  not  called  for 
until  next  morning,  when  it  was  destroyed 
by  fire.  Held,  that  the  company  was  not 
liable  as  a  common  carrier.  Hogan  v.  Grand 
Trunk  B'y  Co.,  3  Quebec  Law  Reports,  143. 
1876. 

80.  —  If  the  passenger  does  not  call  for 
his  baggage  on  arrival,  the  carrier  cannot 
abandon  it ;  but  his  responsibility  as  carrier 
ceases  after  a  reasonable  time  has  elaiased  to 
enable  the  owner  to  claim  it,  and  a  modified 
liability,  like  that  of  a  warehouseman,  super- 
venes. Matteson  v.  New  York  Central  and 
Hudson  River  R.  B.  Co.,  76  N.  Y.,  381.    1879. 

81.  —  The  non-delivery  of  property  on 
demand  raises  a  presumption  of  negligence, 
which  the  warehouseman  is  bound  to  re- 
move by  proof  showing  that  sufficient  ordi- 
nary care  has  been  bestowed  by  him  upon 
the  property,  and  to  establish  such  care  the 
proof  should  show  affirmatively  that  the 
loss,  however  it  may  have  occurred,  was  not 
caused  by  want  of  proper  care  and  diligence 
on  his  part.  If  the  proof  comes  fully  up  to 
the  requirement,  the  question  of  negligence 
becomes  a  question  of  law,  and  may  be  de- 
termined as  such.  Fairfax  v.  New  York 
Central  and  Hudson  River  B.  R.  Co.,  43  N. 
Y.  Superior  Ct.,  18.    1877. 


82.  —  But  if,  in  such  case,  the  fair  and 
legitimate  inference  from  the  evidence  is 
favorable  to  plaintiff's  cause  of  action,  or 
they  present  a  case  where  reasonable  minds 
might  differ  as  to  the  inference  to  be  drawn 
from  the  evidence,  the  question  is  one  of  fact, 
and  must  be  determined  by  the  jury.    lb. 

83.  —  delivery  to  wrong  person.  In  an 
action  to  recover  for  loss  of  baggage,  plaint- 
iff's evidence  was  to  the  effect  that  slie,  with 
her  sister,  were  passengers  on  defendant's 
railway.  Upon  arrival  at  her  destination 
the  checks  for  their  baggage  were  delivered 
to  the  baggage-master  for  the  purpose  of 
getting  a  valise.  They  informed  him  that 
they  desired  to  leave  their  trunks  there  for  a 
week  o^-  two;  this  he  advised  them  they 
could  do,  "by  giving  him  the  checks,"  and 
he  assured  them  that  the  trunks  would  be 
"just  as  safe  without  the  checks  as  with 
them."  The  checks  were  left  with  him,  and 
when  plaintiff  called  for  her  trunk  it  could 
not  be  found,  it  having  been  delivered  by  the 
baggage- master  to  a  stranger.  The  baggage- 
master  was  prohibited  by  defendant  from 
thus  keeping  baggage.  Held,  that  it  was  a 
question  for  the  jury  whether  there  was  a 
delivery  of  the  trunk  by  the  defendant  to 
the  plaintiff,  and  a  termination  of  its  respon- 
sibility. Matteson  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  76  N.  Y.,  381. 
1879. 

84.  —  left  in  store  with  freight  agent 
for  subsequent  shipment.  The  plaintiff  left 
his  trunks  with  defendant's  freight  agent  for 
storage  over  night,  intending  the  next  day 
to  take  them  to  the  passenger  depot  and 
have  them  checked  for  transportation ;  in  an 
action  to  recover  damages  for  their  loss  be- 
fore the  owner  returned  to  take  them  from 
the  possession  of  the  freight  agent,  it  was 
lield  that  the  defendant  never  assumed  the 
responsibility  of  a  common  carrier,  and, 
therefore,  was  not  chargeable  with  negli- 
gence in  the  transportation  of  the  property. 
That  as  a  warehouseman,  it  was  not  liable 
under  the  facts  given,  because,  being  a  gratu- 
itous bailee,  nothing  less  than  gross  negli- 
gence would  subject  it  to  liability.  Van 
Oilder  v.  Chicago  and  Northwestern  tSy  Co., 
U  la.,  548.     1876. 

85.  —  limitation  of  liability.  On  the  de- 
posit of  articles  at  the  cloak-room  at  a  rail* 
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way  station  a  charge  is  made  of  2d.  for  each, 
and  the  depositor  receives  a  ticket,  on  the 
face  of  which  are  printed  the  times  of  open- 
ing and  closing  the  cloak-room  and  the 
words  "  See  back,"  and  on  the  back  there  is 
a  notice  that  the  company  will  not  be  re- 
sponsible for  any  packages  exceeding  101.  A 
placard,  in  which  is  printed  in  legible  char- 
acters the  same  condition,  is  also  hung  up  in 
the  cloak-room.  The  plaintifiE  deposited  his 
bag,  of  value  exceeding  101.,  in  the  defend- 
ant's cloak-room,  paid  2d.,  and  received  a 
ticket.  The  bag  was  lost  or  stolen.  In  an 
action  to  recover  its  value  the  plaintiff  swore 
that  he  took  the  ticket  without  reading  it, 
imagining  it  to  be  only  a  receipt  for  the 
money  paid  for  the  deposit  of  the  article,  or 
as  evidence  that  the  company  had  received 
the  article ;  that  he  did  not  read  the  condi- 
tion at  the  back  of  the  ticket,  nor  did  he  see 
the  notice  hung  up  in  the  cloai-room.  The 
judge  left  two  questions  to  the  jury:  1.  Did 
the  plaintiff  read  or  was  he  aware  of  the 
special  condition  upon  which  the  article  was 
deposited?  3.  Was  the  plaintiff,  under  the 
circumstances,  under  any  obligation,  in  the 
exercise  of  reasonable  and  proper  caution, 
to  read  and  make  himself  aware  of  the  con- 
dition? The  jury  answered  both  the  ques- 
tions in  the  negative,  and  judgment  was 
directed  for  the  plaintiff.  Held,  by  Mellish 
and  Baggalay,  L.  JJ.,  that  there  ought  to  be 
anew  trial,  on  the  ground  that  there  had 
been  a  misdirection  by  the  judge,  inasmuch 
as  the  plaintiff  could  be  under  no  obligation 
to  read  the  condition,  and  that  the  second 
question  left  to  the  jury  ought  to  have  been 
whether  the  company  did  that  which  was 
reasonably  sufficient  to  give  the  plaintiff  no- 
tice of  the  condition.  Parker  v.  South 
Eastern  Railway  Co.,  Law  Reports,  3  Com- 
mon Pleas  Division,  416,  1877;  31  Eng. 
(Moak),  349. 

86.  —  The  plaintiff,  a  passenger  by  the  S. 
E.  Railway,  on  arriving  at  the  terminus  at 
London  Bridge,  deposited  in  the  cloak-room 
a  bag  containing  wearing  apparel  and  jew- 
elry to  a  value  considerably  exceeding  lOZ., 
receiving  as  a  voucher  a  ticket,  on  the  back 
of  which  was  printed  the  following  notice: 
"The  company  will  not  be  responsible  for 
articles  left  by  passengers  at  the  station,  un- 
less the  same  be  duly  registered,  for  which  a 


charge  of  3d.  per  article  will  be  made,  and 
a  ticket  given  in  exchange ;  and  no  article 
will  be  given  up  without  the  production  of 
the  ticket,  or  satisfactory  evidence  of  the 
ownership  being  adduced.  A  chai'ge  of  Id., 
per  diem,  in  addition,  will  be  made  on  all 
articles  left  in  the  cloak-room  for  a  longer 
period  than  twenty-four  hours.  The  com- 
pany will  not  be  responsible  for  any  package 
exceeding'  the  value  of  lOZ."  A  similar  no- 
tice printed  in  large  characters  was  posted 
up  in  the  oifice,  but  the  plaintiff  swore  that 
she  did  not  see  it.  She  was  not  asked' 
whether  or  not  she  had  seen  the  notice  on 
the  back  of  the  ticket ;  but  she  produced  it 
when  she  applied  for  the  bag.  Through  the 
negligence  of  the  company's  servants  part 
of  the  contents  of  the  bag  jvere  abstracted 
whilst  it  was  in  their  custody.  Held,  that 
the  company,  having  received  the  deposit, 
not  as  a  carrier,  but  as  ordinary  bailees, 
upon  the  terms  contained  in  the  printed  no- 
tice,—  which  the  plaintiff,  having  the  means 
of  ascertaining  them,  must  be  taken  to  have 
consented  to  be  bound  by, —  was  not  respon- 
sible for  the  loss;  and  that  the  case  was 
neither  within  the  Carriers'  Act  (11  G.  4  and 
1  W.  4,  c.  68),  nor  the  Railway  Traffic  Act, 
17  and  18  Vict.,  c.  31.  Van  Toll  v.  South 
Eastern  Railway  Co.,  13  Common  Bench,  N. 
S.,  75;  104E.  C.  L.,  75.     1863. 

87.  —  Where  baggage  was  left  by  a  pas- 
senger to  be  deposited  in  the  cloak-room,  but 
by  neglect  was  left  outside  on  the  platform, 
held,  that  a  limitation  in  valuation  contained 
in  the  deposit  ticket  was  no  defense.  To 
make  the  limitation  available  the  baggage 
should  have  been  "deposited  in  the  cloak- 
room." Handon  v.  Caledonian  R'y  Co.,  7 
Scotch  Session  Cases,  4th  series,  966.     1880. 

88.  —  loss  by  fire.  The  duty  of  a  raU- 
road  company  is  to  carry  freight  to  the  place 
directed,  and  to  deliver  it  to  the  party  en- 
titled, if  there  ready  to  receive  it,  and  if 
not,  to  store  it  f  oi:  him.  The  liability  of  the 
company  as  a  common  carrier  ceases  when 
the  freight  is  daposited  in  a  warehouse;  and 
is  not  extended  by  the  act  of  1870,  ch.  17 
(Code,  §  1998),  requiring  the  company  to 
give  a  prescribed  notice  to  the  consignee. 
Butler  V.  East  Tenn.  and  Va.  R.  R.  Co.,  8 
Lea  (Tenn.),  33,  1881;  9  Amer.  &  Eng.  R.  R. 
Cases,  349. 
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89.  —  lost  while  carrier  is  holding'  bag- 
gage under  lien.  Where  a  railroad  com- 
pany retains  the  ti-unk  of  a  passenger  under 
its  lien  for  her  fare,  it  is  liable  for  any 
articles  that  may  be  taken  therefrom  whilst 
in  its  possession.  Southwestern  i?.  B.  Go.  v. 
Bentley,  51  Ga.,  311,  1874;  6  Amer.  R'y  Rep., 
354. 

90.  ETldence;  declarations  of  agent.  A 
passenger,  on  arrival  at  the  place  of  desti- 
nation, presented  to  the  agent  in  charge  of 
the  baggage-room  a  check  for  his  baggage 
and  demanded  the  same,  which  baggage  he 
had  delivei'ed  to  the  carrier  when  he  took 
passage  on  the  train.  The  agent,  being  un- 
able to  find  the  baggage,  took  the  number  of 
the  check  and  requested  the  passenger  to 
call  again.  On  the  same  evening  the  pas- 
senger returned,  but  the  agent  informed 
him  that  he  had  made  further  search  and 
the  baggage  could  not  be  found.  Held,  that 
such  acts  and  declarations  of  the  agent 
were  competent  evidence  for  the  passenger 
in  his  action  against  the  carrier  for  loss  of 
such'  baggage.  Baltimore  and  Ohio  R.  R. 
Co,  V.  Campbell,  36  Ohio  St.,  647,  1881;  3 
Amer.  &  Eng.  R.  R.  Cases,  246. 

91.  Excursion  trains.  The  thirty-ninth 
section  of  the  North  Eastern  Railway  Com- 
pany's Act,  17  and  18  Vict.,  c.  CCXI,  enacts 
that  "every  passenger  traveling  upon  the 
said  railways  may  take  with  him  his  ordi- 
nary luggage,  not  exceeding  one  hundred 
and  fifty  pounds  in  weight  for  first-class  pas- 
sengers, and  one  hundl-ed  pounds  in  weight 
for  second  and  third-class  passengers,  with- 
out any  extra  charge  being  made  for  the  car- 
riage thereof."  Held,  this  does  not  preclude 
the  company  from  making  special  arrange- 
ments for  the  exclusion  of  luggage  by  cheap 
excursion  trains.  Rumsey  v.  North  Eastern 
Ry  Co.,  14  Common  Bench,  N.  S.,  641;  108 
E.  0.  L.,  640.     1863. 

92.  —  contract  limiting  liability.  A 
railway  company  issued  excureipn  tickets  at 
reduced  prices,  "  subject  to  the  condition 
contained  in  the  company's  time  and  excur- 
sion bills."  The  bills  contained  this  condi- 
tion: "  Luggage  under  sixty  pounds  free,  at 
passenger's  own  risk."  Held,  that  a  pur- 
chaser of  one  of  these  tickets,  who  had  the 
means  of  knowing,  but  did  not  in  fact  know, 
of  the  condition,  could  not  recover  for  the 


loss  during  the  transit  of  his  personal  lug- 
gage (under  sixty  pounds),  though  properly 
addressed,  and  although  he  was  not  allowed 
to  retain  it  under  his  personal  control. 
Stewart  v.  London  and  North  Western  R'y 
Co.,  3  Hurlstone  &  Coltman  (Exchequer), 
135.     1864. 

98.  Form  of  action  for  loss  of  baggage. 
An  action  against  a  common  carrier  for  loss, 
of  baggage  is  not  founded  upon  contract, 
but  upon  the  carrier's  breach  of  a  legal  duty. 
Catlin  V.  Adirondack  Co.,  30  Hun  (N.  Y.), 
19.     1880. 

94.  Free  baggage.  An  action  for  the 
loss  of  baggage  cannot  be  maintained  in  as- 
sumpsit against  the  carrier,  if  the  baggage 
was  carried  free.  But  an  action  of  tort/ 
wiU  lie  for  negligent  loss.  A  railway  com- 
pany transporting  baggage  free  is  held  to  no. 
greater  diligence  than  any  other  gratuitous 
bailee.  Fhnt  and  Pere  Marquette  R'y  Co.  v. 
Weir,  37  Mich.,  111.     1877. 

95.  Husband  and  wife.  Baggage  con- 
sisted of  ai'ticles  which  had  been  in  use  by 
plaintiff,  his  wife  and  child.  PlaintifiE  was 
not  a  passenger  by  the  train  which  took  the: 
baggage,  having  taken  another  train.  His, 
wife  and  child,  however,  were  on  the  train. 
Held,  that  it  was  not  necessary  to  a  recovery 
that  plaintiff  should  have  been  upon  the- 
train ;  that  he  was  sufficiently  represented 
by  his  wife.  Curtis  v.  Delaware,  Lackor-. 
wanna  and  Western  R.  R.  Co.,  74  N.  Y., 
116.     1878. 

96.  —  The  title  to  the  personal  effects  of  a 
wife,  which  have  been  paid  for  and  furnished 
by  the  husband,  is,  in  the  absence  of  evi-: 
dence  of  a  gift  thereof  to  the  wife,  in  him, 
and  for  an  injury  to  it  he  is  the  proper 
party  to  bring  an  action.    lb. 

97.  —  "When  a  married  woman  brings  an 
action  for  the  loss  of  her  property  in  transit, 
and  it  does  not  appear  upon  the  face  of  the: 
declaration  that  she  is  a  married  woman, 
the  question  of  her  right  to  maintain  the 
action  can  only  be  raised  by  plea,  and  not 
by  motion  to  exclude  the  evidence.  Quar- 
rier  v.  Baltimore  and  Ohio  R.  R.  Co.,  20  W. 
Va.,  424.     168S. 

98.  — Wearing  apparel  furnished  by  a 
husband  to  his  wife,  or  purchased  by  the- 
wife,  with  the  consent  of  her  husband,  witl* 
money  given   her   by   him  from   a   fundf 
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formed  by  their  joint  earnings,  remains  the 
property  of  the  husband,  and  the  wife  can- 
not recover  against  a  carrier  for  the  loss 
thereof.  Hawkins  v.  Providence  and  Wor- 
cester B.  B.  Co.,  119  Mass.,  596.     1876. 

99.  Law  of  place  of  performance  of  con- 
tract. B.  bought  a  ticket  fi'om  Philadelphia 
to  Atlantic  City,  N.  J.,  from  the  C.  &  A.  R. 
R.  Co.,  a  New  Jersey  corporation  operating 
a,  railway  between  those  two  points,  and  de- 
livered his  trunk  to  the  company  at  Philadel- 
phia to  be  carried  to  Atlantic  City ;  the  trunk 
was  lost  by  the  company,  but  it  did  not  ap- 
pear wliere  the  loss  occurred.  Held,  in  an 
action  by  B.  to  recover  the  value  of  the 
trunk  and  its  contents,  that  as  the  contract 
was  to  be  performed  in  New  Jersey  by  a 
New  Jersey  company,  the  act  of  April  It, 
1867,  did  not  apply.  Held,  that  the  negli- 
gence of  which  the  defendant  was  guilty 
was  in  the  exercise  of  its  franchise  as  a  New 
Jersey  company,  and  that  its  liability  was  to 
be  determined  by  the  law  of  that  state.  Held, 
also,  that  it  made  no  difference  that  tlie  un- 
dertaking was,  in  part,  to  carry  the  baggage 
acx-osB  the  Delaware  river,  as  the  inhabitants 
of  both  states  have  equal  x-ights  of  navigation 
and  passage  on  that  stream.  Brown  v.  Cam- 
den a)id  Atlantic  B.  B.  Co.,  83  Pa.  St.,  316, 
1877;  15  Am.  R'y  Rep.,  421. 

100.  Neglect  of  passenger.  A  party  about 
to  travel  by  a  railway^  having  obtained  a 
ticket,  his  luggage  was  taken  possession  of 
by  a  railway  porter,  who  was  informed  of 
the  destination,  in  order  to  he  placed  on  the 
train.  There  was  no  address  upon  the  lug- 
gage, and,  on  a  change  of  carriages  which 
took  place  in  the  course  of  the  journey,  the 
passenger  did  not  inquire  for  his  luggage. 
The  luggage  having  been  lost,  held,. that  by 
receiving  it,  the  railway  company  under- 
took to  convey  it  to  its  destination;  that 
having  failed  to  do  so,  it  was  liable  for  its 
value;  and  that  its  liability  was  not  affected 
by  the  passenger's  carelessness  in  not  having 
an  address  on  the  luggage,  and  not  inquir- 
ing for  it  at  the  change  of  carriages.  Camp- 
bell V.  Caledonian  B^y  Co.,  14  Scotch  Session 
Cases,  2d  series,  806.     1852. 

101.  Passenger  stopping  off.  The  fact  that 
a  passenger  is  taken  sick,  and  is  given  a  lay- 
over ticket.  BO  that  he  does  not  reach  his  des- 
tination as  soon  as  hia^  baggage,  will  not 


have  the  effect  of  extending  the  liability  of 
the  carrier  as  insurer  beyond  what  it  would 
otherwise  be,  and  prevent  the  liability 
of  warehouseman  from  attaching.  Where 
a  passenger  for  Chicago,  with  baggage, 
being  unwell,  obtained  a  lay-over  ticket  for 
his  own  accommodation,  and  his  baggage 
arrived  on  the  6th  or  7th  of  October,  1871 
and  was  stored  in  the  company's  warehouse, 
and  the  passenger  did  not  arrive  in  Chicago 
until  the  11th  of  October,  and  the  baggage, 
in  the  mean  time,  was  destroyed  by  fire, 
without  fault  on  the  part  of  the  carrier,  it 
was  held  that  the  earlier  was  not  liable  for 
the  loss.  Chicago,  Bock  Island  and  Pacifio 
B.  B.  Co.  V.  Boyce,  73  111.,  510.     1874. 

102.  —  A  passenger  by  the  M.  Railway 
from  Gloucester  to  Bristol,  told  a  porter  there 
that  he  wished  to  proceed  by  the  B.  and  E. 
Railway  (whose  station  closely  adjoined  that 
of  the  M.  Railway)  to  Torquay.  The  porter 
thereupon  placed  A.'s  portmanteau,  on  a 
truck  with  other  luggage,  entered  the  B. 
and  E.  station  with  the  truck,  passed  down 
an  incline  from  the  arrival  platform,  crossed 
the  line  of  the  i-ailway,  and  ascended,  an  in- 
cline to  the  departure  platform  of  the  B. 
and  E.  Railway.  There  was  no  evidence 
that  the  portmanteau  was  ever  afterwards 
seen,  audit  never  reached  Torquay.  In  an 
action  against  the  M.  Railway  Company  for 
the  loss,  held,  that  there  was  no  evidence  of 
a  breach  of  contract  to  deliver  either  to  A., 
or  at  the  departure  platform  of  the  B.  and 
E.  Railway.  Midland  Bailway  Co.  v.  Brom- 
ley, 17  Common  Bench,  372;  84  E.  C.  L.,  370; 
33  Eng.  Law  &  Equity,  235.     1856.      , 

103.  —  The  plaintiff  brought  with  him 
into  the  carriage  a  carpet-bag  containing  a 
large  sum  of  money,  and  kept  it  in  his  own 
possession  until  the  arrival  of  the  train  at 
the  London  terminus.  On  alighting  from 
the  carriage  with  the  bag  in  his  hand,  the 
plaintiff  permitted  a  porter  of  the  com- 
pany to  take  it  from  him  for  the  purpose  of 
securing  for  him  a  cab.  The  porter,  hayipg 
found  a  cab  (within  the  station),  placed  the 
carpet-bag  on  the  footboard  thereof,  and 
then  returned  to  the  platform,  to  get  some 
other  luggage  belonging  to  the  plaintiff, 
when  the  cab  disappeared,  and  the  carpet- 
hag  and  its  contents  were  lost.  Held,  that 
this  was  a  loss  by  the  negligence  of  the  com- 
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pany,  for  which  it  was  responsible  in  dam- 
ages. Butcher  v.  London  and  South  Western 
Railway  Co.,  16  Common  Bench,  13;  81  E. 
C.  L.,  12;  29  Eng.  Law  &  Equity,  347.   1855. 

104.  —  Where  a  railway  company  employs 
porters  at  its  stations  to  convey  passengers' 
luggage  from  the  railway  carx-iages  to  the 
carriages  or  hired  vehicles  of  the  passengers, 
the  liability  of  the  company  as  carriers  con- 
tinues until  the  porters  have  discharged 
their  duty.  Biohards  v.  London,  Brighton 
and  South  Coast  Railway  Co.,  7  Manning, 
Granger  &  Scott,  839 ;  62  E.  C.  L.,  837.    1849. 

105.  Retained  in  passenger's  custody.  A 
railway  company  is  not  responsible  for  bag- 
gage not  delivered  to  it,  but  retained  by  the 
passenger  in  his  own  custody.  Weeks  v. 
New  York,  Netv  Haven  and  Hartford  R.  R. 
Co.,  9  Hun  (N.  Y.),  689.     1877. 

106.  —  Under  the  ordinary  contract  of 
carriage  a  carrier  of  passengers  enters  into 
no  duty  as  to  articles  of  property  of  great 
value,  forming  no  part  of  a  passenger's  ordi- 
nary baggage  or  personal  equipment.  Weeks 
V.  New  York,  New  Haven  and  Hartford  R. 
R.  Co.,  72  N.  Y.,  50.     1878. 

107.  —  Where  a  passenger  carries  such  ar- 
ticles upon  his  person,  without  notice  to,  or 
knowledge  of,  the  carrier,  and  they  are  vio- 
lently taken  from  him  by  robbers,  in  the 
absence  of  gross  negligence  or  fraud,  the 
carrier  is  not  liable  although  negligent  in 
the  exercise  of  his  duty  of  protecting  his 
passengers  from  violence.    lb. 

108.  —  When  a  passenger's  luggage  is,  at 
his  request,  placed  by  a  railway  company's 
servants  in  the  carriage  in  which  he  is 
traveling,  the  company's  contract  to  carry 
it  safely  is  subject  to  an  implied  condition 
that  the  passenger  takes  ordinary  care  of  it, 
and  if  his  negligence  causes  its  loss  the  com- 
pany is  not  responsible.  A  passenger  whose 
portmanteau  had  been  placed  at  his  request 
in  the  carriage  with  him,  got  out  at  an  in- 
termediate station  on  his  journey,  and  hav- 
ing negligently  failed  to  find  the  same 
carriage  again,  finished  his  joui'ney  in  a  dif- 
ferent one;. the  portmanteau  having  been 
robbed  during  the  latter  part  of  the  journey 
by  persons  in  the  carriage  without  any  neg- 
gence  of  the  railway  company,  held,  that 
the  railway  company  was  not  responsible 
for  the  loss.    Talleyv.  Great  Western  Rail- 


way Co.,   Law  Reports,    6   Common  Pleas 
Cases,  44.     1870. 

109.  —  A  railway  company  is  not  an  in- 
surer in  respect  of  luggage  placed  at  a  pas- 
senger's request  in  the  same  compartment 
in  which  he  intends  to  travel ;  and  it  will  not 
be  liable  to  compensate  him  if  luggage  so 
placed  is  lost  or  stolen  without  any  negli- 
gence on  their  part.  Bergheim  v.  Great 
Eastern  Railway  Co., 'Ls.w  RepoTta,  8  Com- 
mon Pleas  Division,  231 ;  30  Eng.  (Moak),  117. 
1878. 

110.  —  A  railway  company  is  responsible 
for  an  article  of  personal  baggage,  kept  by  a 
passenger  exclusively  within  his  own  con- 
trol, which  is  lost  through  the  negligence  of 
the  company  or  its  servants,  and  without 
fault  of  the  passenger.  Kinsley  v.  Lake 
Shore  and  Michigan  Southern  R.  R.  Co.,  125 
Mass.,  54.     1878. 

111.  —  A  common  carrier  who  enters  into 
a  contract  with  a  passenger  to  convey  him 
from  A.  to  B.,  part  of  the  journey  to  be  per- 
formed by  land  in  England,  and  the  rest  by 
sea,  is  entitled  to  the  protection  of  the  Car- 
riers' Act,  11  G.  4  and  1  W.  4,  c.  68.  Where 
a  person  traveling  with  luggage  by  railway 
directs  a  porter  of  the  railway  company  to 
place  it  on  the  seat  of  the  can-iage  in  which 
he  is  going  to  travel,  and  it  is  so  placed  ac- 
cordingly, this  fact  alone  is  not  a  sufBcient 
taking  the  luggage  from  under  the  control 
of  the  company  to  render  it  irresponsible  for 
its  loss.  Le  Couteur  v.  London  and  South 
Western  Railway  Co.,  6  Best  &  Smith,  961; 
118  E.  C.  L.,  959.     1865. 

112.  —  A  carrier  who  undertakes  to  carry 
a  passenger  with  his  luggage  is  bound  to 
deliver  it  to  him  at  the  end  of  the  journey, 
though  it  may  be  in  the  same  carriage  with 
him,  and  under  his  personal  care ;  and  if  the 
usual  course  of  delivery  is  at  a  particular 
spot,  that  is  the  place  of  delivery.  The  dec- 
laration stated  that  the  defendant  was  a 
common  carrier  for  hire  on  a  railway  from 
W.  to  the  S.  terminus ;  that  the  wife  of  the 
plaintiff  became  a  passenger  to  be  conveyed 
froiji  W.  to  the  S.  terminus  with  her  lug- 
gage ;  that  the  defendant  did  not  use  due  or 
proper  care  about  the  carriage  of  her  dress- 
ing case;  that,  through  its  carelessness,  the 
same  became  lost  to  the  plaintiff.  It  ap- 
peai-ed  that  the  plaintiff's  wife  became  a 


BAGGAGE. 


43 


Liabilities  and  Duties  of  Carriers. 


passenger  from  W.  to  the  S.  terminus ;  and, 
on  taking  her  seat,  her  dressing  case  was 
placed  in  the  carriage  with  her;  and,  on  her 
arrival  at  the  S.  station,  she  was  placed  in  a 
hackney-coach  with  her  luggage  by  the  com- 
pany's servants.  The  dressing  case  was  lost, 
but  where  it  did  not  appear,  though  it  was 
not  seen  in  the  hackney-coach,  nor  missed 
until  the  arrival  of  the  lady  at  her  destina- 
tion. Held,  that  the  allegation  of  negligence 
being  unnecessary,  the  plaiijtiff  was  not 
bound  to  pi'ove  it;  and  that,  on  proof  of  the 
receipt  and  non-delivery,  the  plaintifl!  was 
entitled  to  a  verdict;  consequently,  that  the 
evidence  supported  the  declaration.  Rich- 
ards V.  London  and  South  Coast  Railway 
Co.,  6  Eng.  R.  R.  &  Canal  Cases,  49.    1849. 

118.  —  Held,  affirming  the  judgment  of 
the  court  below,  that  the  merei  fact  of  a  pas- 
senger traveling  in  a  railway  carriage  re- 
taining possession  of  a  bag  or  other  small 
article  of  luggage  did  not,  without  some 
evidence  of  contract,  express  or  implied,  to 
that  effect,  relieve  the  company  from  its 
liability  as  a  common  carrier  in  case  of  loss. 
Oamble  v.  Oreat  Western  Ry  Co.,  3  Grant, 
Error  &  Appeal,  Upper  Canada,  168.     1866. 

114.  —  left  in  car.  A  passenger  on  leav- 
ing the  car  at  a  station  for  the  purpose  of 
getting  his  dinner,  inquired  of  an  employe 
in  the  car  whether  his  baggage  would  be 
safe  if  Icsft  in  the  car,  and  was  told  to 
leave  it  there;  that  it  would  be  safe.  He 
left  it  in  the  car,  and  on  his  return  found 
that  the  car  had  been  detached  from  the 
train  and  his  baggage  removed  to  another 
car,  where  he  could  have  a  seat.  On  going 
to  this  car  he  found  only  part  of  his  bag- 
gage. No  notice  of  the  change  had  previ- 
ously been  given  to  him.  Held,  that  this 
evidence  would  warrant  a  finding  that  the 
missing  baggage  was  lost  through  the  negli- 
gence of  the  company.  Kinsley  v.  Lake 
Shore  and  Michigan  Southern  R.  R.  Co.,  135 
Mass.,  54.    1878. 

115.  —  A  railway  company  is  liable  for 
the  loss  of  baggage  left  in  the  train  by  a 
passenger  who  has  temporarily  left  the  train 
for  refreshments.  The  fact  that  the  com- 
pany has  adopted  the  system  of  checking 
baggage  does  not  relieve  it  of  this  respon- 
sibility. Oamble  v.  Great  Western  R'y  Co., 
24  Upper  Canada,  Queen's  Bench,  407.    1865. 


116.  Sale  for  freight  charges.  Several 
trunks  were  cai-ried  by  an  express  company, 
and  after  remaining  in  its  office  for  a  con- 
siderable time  an  order  of  court,  under  the  act 
of  December  14,  1863,  was  obtained  to  sell 
them  for  freight  charges,  etc.  Held,  that  this 
order  did  not  protect  the  company  for  selling 
the  trunks  unopened  and  locked  and  with- 
out exposing  the  contents.  Adams  Express 
Co.  V.  Schlessinger,  75  Pa.  St.,  346.    1874. 

117.  Sleeping  ears.  If  a  person  who  has 
made  a  contract  with  a  railway  company  for 
his  personal  transportation,  takes  a  seat  in 
a  sleeping  car,  and  there  loses  an  article  of 
personal  baggage,  through  the  negligence  of 
a  person  in  charge  of  the  car,  and  without 
fault  on  his  part,  it  is  no  defense  to  an  action 
against  the  company  that  the  car  was  not 
owned  by  it,  but  by  a  third  person,  who,  by 
an  agreement  with  the  defendant,  provided 
conductors  and  servants,  in  the  absence  of 
evidence  that  the  pUtihtiflf  had  knowledge  of 
these  facts.  (See  Sleeping  Cabs.)  Kinsley 
V.  Lake  Shore  and  Michigan  Southern  R,  R. 
Co.,  125  Mass.,  54.     1878. 

118.  Value.  A  passenger  is  not  bound  to 
declare  the  value  of  his  baggage  unless  re- 
quired to  do  so ;  and  in  the  absence  of  proof 
to  the  contrary  this  will  be  presumed,  in  an 
action  in  the  courts  of  Pennsylvania,  to  be 
the  rule  of  law  in  New  Jersey.  Brown  v. 
Camden  and  Atlantic  R.  R.  Co.,  83  Pa.  St., 
816;  15  Amer.  R'y  Rep.,  481.     1877. 

119.  —  value  not  disclosed  ;  statute.  To 
a  count  chai'ging  the  defendant,  a  common 
carrier  by  railway  from  London  to  South- 
ampton and  thence  to  Jersey  by  steam- 
vessels,  with  the  loss  of  a  passenger's  port- 
manteau, the  defendant  pleaded  that  the 
goods  contained  in  the  portmanteau  were 
writings,  silks,  furs  and  lace,  within  the 
meaning  of  the  Carriers'  Act,  11  G.  4  and 
1  W.  4,  c.  68,  and  exceeded  the  value  of  101., 
and  were  delivered  by  the  plaintiff  to  the  de- 
fendant, "  then  being  a  common  carrier  by 
land  for  hire,  to  be  carried  by  it  as  a  carrier 
by  land,  &ver  its  said  railway ; "  that  such 
delivery  was  made  to  the  servants  of  the  de- 
fendant; that,  at  the  time  of  such  delivery, 
the  value  and  nature  of  the  said  goods  were 
not  disclosed  by  the  plaintiff ;  and  that  the 
non-delivery  of  the  said  goods  to  the  plaintifl 
in  the  count  complained  of  was  by  reason  of 
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the  same  being  lost  by  the  defendant  out  of 
its  possession  while  the  same  were  upon  the 
railway  of  the  defendant,  and  in  its  posses- 
sion and  under  its  care  as  such  carrier  by 
land  as  aforesaid.  Held,  a  good  plea.  Pian- 
dni  V.  London  aiid  South  Western  Ify  Co. , 
18  Common  Bench,  236;  86  E.  C.  L.,  235; 
86  Eng.  Law  &  Equity,  418.     1858. 

120.  When  carrier's  liability  coasos.  It 
is  the  duty  of  a  railway  company,  with  re- 
gard to  the  luggage  of  a  passenger,  which 
travels  by  the  same  train  with  him,  but  not 
under  his  control,  when  it  has  reached  its 
destination  to  have  it  ready  for  delivery 
upon  the  platform  at  the  usual  place  of  de- 
livei'y,  until  the  owner,  in  the  exercise  of  due 
diligence,  can  receive  it ;  and  the  liability  of 
the  company  does  not  cease  until  a  reason- 
able time  has  been  allowed  to  the  owner  to 
do  so.  Patsclieider  r.  Oreat  Western  Rail- 
way Co.,  Law  Reports,  8  Exchequer  Divis- 
ion, 158,  1878;  81  Eng.  (Moak),  195. 


BAILMENT. 

1.  BerolUng  old  iron.  Where  a  rolling 
mill  company  contracted  to  reroll  a  lot  of 
old  iron,  adding  a  small  amount  of  new  iron, 
the  title  to  the  new  rails  remains  in  the  rail- 
way company  as  against  the  creditors  of  the 
rolling  mill  company.  Arnott  v.  Kansas  Pa- 
cific R'y  Co.,  19  Kans.,  95,  1877;  14  Amer. 
R'y  Rep.,  346. 

BANKRUPTCY. 

1.  Assignee.  Where  the  assets  of  a  rail- 
way company  are  sold  in  bankruptcy,  and 
the  purchaser  of  its  assets  transfers  them  to 
another,  who  organizes  a  new  corporation, 
and  in  the  papers  expressly  recognizes  the 
new  company  as  assignee  from  him  of  the 
assets,  this  is  a  Sufficient  assignment  to  enable 
the  new  company  to  bring  suits  upon  obliga- 
tions given  to  the  old  company.  Wilcox  v, 
Toledo  and.  Ann  Arbor  B.  B.  Co.,  48  Mich., 
584,  1880;  31  Amer.  R'y  Rep.,  161;  9  Araer. 
&  Eng.  R.  R.  Cases  (Mich.),  518,  1880. 

2.  Attachment.  An  action  commenced  in 
a  state  court  by  attachment  of  the  property 
of  a  corporation  against  which,  pending  the 
action,  but  not  within  four  months  after  the 


attachment  was  made,  proceedings  in  bank- 
raptcy  have  been  instituted,  will  not  be  dis- 
missed on  motion  of  the  assignees  in  bank- 
ruptcy of  the  corporation,  for  want  of 
jurisdiction.  Munson  v.  Boston,  Hartford 
and  Erie  B.  B.  Co.,  130  Mass.,  81.     1876. 

8.  Railways.  The  bankrupt  law  applies 
to  railway  companies.  California  Pacific 
B.  B.  Co.,  In  re,  3  Sawyer  (U.  S.  C.  C),  240, 
1874;  Sweatt  v.  Boston,  Hartford  and  Erie 
B.  B.  Co.,  8  Clifford  (U.  S.  C.  C),  339.  1871 ; 
Adams  v.  Same,  1  Holmes  (U.  S.  D.  C),  80, 
1870. 

4.  —  A  railway  company  is  "  a  joint-stock 
company"  within  the  meaning  of  the  Irish 
Bankrupt  and  Insolvent  Act,  1857,  and  as 
such  is  liable  to  be  made  a  bankrupt.  Bag- 
nalstoivn  and  Wexford  B'y  Co.,  In  re,  15 
Irish  Ch.,  491.     1864. 

5.  —  An  answer  in  an  action  against  a 
railway  company  for  diiiuages,  alleging  that, 
subsequent  to  the  commencement  of  the 
action,  the  plaintiff  had  been  adjudged  a 
bankrupt,  and  an  assignee  of  his  estate  ap- 
pointed, is  insufficient  on  demurrer.  Pitts- 
burgh, Cincinnati  a7id  St.  Louis  B'y  Co.  v. 
Nuzum,  60  Ind.,  533.     1878. 

6.  Stock  and  stockholders.  Where  a 
company  has  como  to  an  end  before  the 
bankruptcy  of  a  shareholder,  the  cei'tificate 
discharges  liim  from  all  liability  to  contrib- 
ute to  dobts,  and  also  from  all  liability  to 
contribute  to  the  expenses  of  winding  up, 
and  he  ought  not  to  be  put  on  the  list  of 
contributories.  Parbwy's  Case,  8  De  Oex, 
Fisher  &  Jones,  80;  64  Eng.  Ch.,  79.    1861. 

7.  —  pledge  of  shares  of  stock.  A  holder 
of  shares  in  a  railway  company,  which  was 
subject  to  the  provisions  of  the  (.''orapaiiies 
Clauses  Consolidation  Act,  1843,  was  one  of 
the  secretaries  of  the  company  and  a  solic- 
itor. He  borrowed  money  of  a  client  on  a 
deposit  of  the  certificates  of  the  shares,  but  no 
further  notice  of  the  deposit  was  given  to 
the  company.  On  the  solicitor  becoming 
bankrupt)  held,  that  the  shares  were  in  his 
order  and  disposition  with  the  consent  of 
the  client.  Boulton,  Ex  parte.  In  re  Sketchly, 
1  De  Gox  &  Jones,  168;  58  Eng.  Ch.,  162. 
1857. 

8.  —  transfer ;  stock  In  possession  of 
debtor.  A  person  at  the  time  of  his  being 
adjudged  bankrupt  was  the  owner  of  a  share 
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of  stock  in  a  corporation.  Subsequently  he 
fled  from  the  jurisdiction,  taking  the  cer- 
tificate with  him,  and  the  assignee  in  bank- 
ruptcy had  good  reason  to  believe  that  it 
was  at  all  times  thereafter  beyond  the  juris- 
diction. He  demanded  a  transfer  of  the 
same  on  the  books  of  the  corporation,  and 
the  issuance  of  a  new  certificate,  tendering 
a  sufficient  bond  of  indemnity.  The  com- 
pany refused  to  comply.  Held,  that  the 
refusal  was  without  justification,  and  the 
assignee  had  an  appropriate  remedy  by  bill 
in  equity  against  the  corporation.  Wilson 
V.  Atlantic  and  St.  Lawrence  It.  B.  Co.,  2 
Federal  Reporter,  459.     1880. 


BILL  OF  DISCOTERY. 

1.  Officer  of  corporation.  An  officer  of 
a  corporation  cannot  be  joined  in  an  action 
against  the  corporation  merely  by  way  of 
discovery  of  matters  not  learned  by  him  as 
an  officer,  though  it  appears  that  he  has 
knowledge  through  other  sources.  McConib 
V.  Chicago,  St.  Louis  and  New  Orleans  R.  S. 
Co.,  19  Blatchford  (U.  S.  C.  C),  69.    1881. 


BILLS  AND  NOTES. 

1.  Bills  of  exchang'e.  The  knowledge  of 
a  director  that  bills  indorsed  for  value  to  his 
company  were  bills  which  had  been  accepted 
for  the  accommodation  of  the  drawer,  the 
director  not  having  been  concerned  on  be- 
half of  his  company  in  the  transaction  in 
which  the  bills  were  indorsed  to  them,  held, 
not  to  affect  the  company  with  notice  of  the 
fact  of  their  being  accommodation  bills. 
Peruvian  Mailways  Co.  v.  Thhmes  and  Mer- 
sey Marine  Insurance  Co.,  Law  Reports,  3 
Chancery  Appeal  Cases,  G17.    1807. 

2.  —  acceptance  by  corporation.  A  bill 
of  exchange,  drawn  upon  a  completely  regis- 
tered joint-stock  company  by  its  corporate 
name,  was  accepted  as  follows:  "Accepted, 
J.  B.  and  E.  N.,  directors  of  the  C.  Com- 
pany, appointed  to  accept  this  bill."  J.  B. 
and  C.  N.  were,  in  fact,  directors  of  the  com- 
pany. The  corporate  seal,  having  the  name 
of  the  conlpany  inscribed,  was  also  affixed 


to  the  bill,  and  it  was  countersigned  by  the 
secretary.  Held,  that  the  bill  of  exchange 
was  sufficiently  expressed  to  be  accepted 
by  J.  B.  and  E.  N.  on  behalf  of  the  com- 
pany within  7  and  8  Vict.,  c.  110,  s.  45.  Hal- 
ford  V.  Cameron's  Coalbrook  Steam  Coal 
Railway  Co.,  3  Eng.  Law  &  Equity,  309; 
aO  Law  Jour.  Rep.,  N.  S.  (Q.  B.),  160;  15 
Jurist,  335.     1851. 

3.  —  A  bill  of  exchange  drawn  upon  a 
general  fund,  and  not  accepted  by  the 
drawee,  does  not  operate  as  an  assignment 
of  the  fund,  but  is  merely  evidence  to  be 
considered  witli  other  circumstances  ip  de- 
termining the  intention  of  the  parties.  First 
National  Bank  of  Canton  v.  Dubuque  South- 
western R'y  Co.,  52  la,.,  378.    1879. 

4.  —  A  railway  company  incorporated  to 
make  a  railway  under  a  special  act  of  par- 
liament, with  which  the  general  railway 
acts  are  incorporated,  is  not  empowered,  in 
absence  of  express  authority,  to  accept  bills 
of  exchange.  Bateman  v.  Mid-Wales  R'y 
Co.,1  Harrison  &  Rutherford,  Eng.  Com.  PI. , 
508.     1866. 

5.  Checli  of  company;  fraud.  A.,  B.  and 
C,  three  directors  of  a  railway  company,  in 
fraud  of  the  company,  drew  a  check  upon 
the  company's  banker  in  favor  of  one  of 
their  body.  This  check,  though  bearing 
the  stamp  usually  impressed  upon  docu- 
ments issued  by  the  company,  and  counter- 
signed by  the  secretary,  did  not  upon  the  face 
of  it  purport  to  be  drawn  on  behalf  of  the 
company,  nor  did  the  drawers  describe 
themselves  therein  as  directors.  Held,  that 
the  company  was  not  liable  for  the  amount 
to  a  bona  fide  holder  for  value.  Serrell  v. 
Derbyshire  Railway  Co.,  9  Manning,  Gran- 
ger &  Scott,  811 ;  67  E.  C.  L.,  811.     1850. 

6.  Corporation;  consideration.  Where 
the  execution  of  the  note  of  a  corporation 
is  admitted,  evidence  in  defense  to  show 
that  it  was  given  to  satisfy  a  claim  against 
another  is  not  admissible  to  show  want  of 
consideration ;  it  would  only  show  that  the 
consideration  was  another's  liability,  and 
defendant's  right  to  assume  the  liability  can- 
not be  questioned  if  the  execution  has  been 
admitted.  Chicago  and  Northeastern  R.  R. 
Co.  V.  Edson,  41  Mich.,  673.    1879. 

7.  Indorsement.  Parties  whose  names 
are  written  on  the  back  of  a  note  before 
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delivery  are  prima  facie  liable  as  makers. 
Chaff e  V.  Memphis,  Carthage  and  North- 
western R.  R.  Co.,  64  Mo.,  193.     1876. 

S.  rayment.  The  maker,  if  he  acts  in 
good  faith,  may  make  payment  upon  a  note 
payable  to  bearer  to  the  person  in  possession 
of  the  note.  Merritt  v.  N.  Y.  Central  and 
Hudson  River  R.  R.  Co.,  14  Hun  (N.  Y.), 
824.     1S78. 

9.  (Jiiaraiity.  A  guai-anty  of  the  notes  of 
another  i-ailway  company  in  the  following 
form,  "  For  value  received,  the  Vermont  and 
Canada  Railroad  Company  hereby  guaranty 
the  payjiient  of  the  witliin  note,  principal 
and  interest,  according  to  its  tenor,  and 
order  the  contents  thereof  to  be  paid  to  the 
bearer,"  held  valid  and  binding.  Codman  v. 
Vermont  and  Canada  R.  R.  Co.,  16  Blatch- 
ford  (U.  S.  C.  C),  165,  1879;  17  ib.,  1,  1879. 

10.  Sealed  Instruments.  An  instrument 
in  writing,  having  in  every  respect  the  form 
of  a  promissory  note,  except  that  the  cor- 
porate seal  was  impressed,  whereby  a  rail- 
road corporation  promised  to  pay  to  the 
order  of  A.  a  cex'tain  sum  of  money,  held  to 
be  a  negotiable  promissory  note.  Bank  v. 
Railfoad  Co.,  5  So.  Car.,  156.    1873. 

11.  —  The  seal  of  a  corporation  is  equally 
appropriate  as  a  means  of  evidencing  its  as- 
sent to  be  bound  by  a  simple  contract  as  by 
a  specialty.    Ib. 

12.  —  The  attaching  of  a  corporate  seal  to 
a  promissory  note  destroys  its  negotiability. 
Cow.  Cayuga  LakeR.  R.  Co.,  19  Blatchford 
(U.  S.  C.  C),  532.     1881. 

18.  Usage.  A  corporation  may  be  bound 
by  promissory  notes  issued  by  its  treasurer 
in  accordance  with  a  usage,  as  well  as  by  ex- 
press authority.  Oreat  Western  Telegraph 
Co.,  In  re,  5  Bissell  (U.  S.  C.  C),  363.     1873. 


BILLS  OF  EXCEPTIONS. 

1.  Agreement.  The  statute  imperatively 
requires  the  signature  and  seal  of  the  judge 
to  the  bill  of  exceptions,  before  it  shall  be- 
come a  part  of  the  record,  and  the  stipula- 
tion of  parties  that  a  certain  document  shall 
stand  for  a  bill  of  exceptions  cannot  obvi- 
ate this  positive  requirement.    Illinois  Cen- 


tral R.  R.  Co.  V.  Oilchfist,  9  Brad  well  (111.), 
135.     1881. 

2.  Amendment.  A  bill  of  exceptions  may 
be  amended.  Bothe  v.  Dayton  and  Michi- 
gan R.  R.  Co.,  10  Anifr.  &  Eng.  E.  R. 
Cases,  .'596;  37  Ohio  St.,  147.     1882. 

3.  Insulllciency.  Bill  of  exceptions  held  in- 
sufficient.   Ledoux  V.  Oraiid  Trunk  R'y  Co., 
61  N.  y.,  613,  1874 ;  Kenyoii  v.  New  York  Cen- 
tral and  Hudson  River  R.  R.  Co.,  76  N.  Y,, 
607, 1879;  Dougherty  v.  North  Wisconsin  R'y 
Co.,  86  Wis.,  403,    1874;  Columbus  and  In- 
dianapolis Central  R'y  Co.   v.    Oriffln,  45 
Ind.,  369,  1873;  Tcrrc  Haute  and  Indianapo- 
lis R.  R.  Co.  V.  Graham,  46  Ind.,  289,  1874; 
Toledo,   Wabash  and  ^]'l•stern  R'y  Co.,  v. 
Rogers,  48  Ind.,  437,  1874;  State  c.v  rcl.  v. 
Peru  and  Indianapolis  R,  R.  Co.,  44  Ind., 
850,  1873;  Baltimore,  Ohio  and  Chicago  R. 
R.  Co.  V.  Bariium,  79  Ind.,  361,  1881;   Wil- 
lisCh  V.  Indianapolis  and  St.  Louis  R.  R. 
Co.,  10  Bradwell  (111.),  403,  1883;    Chicago, 
Pekin  and  Southwestern  R.  R.  Co.  v.  Totvn 
of  Marseilles,  107  111.,  313,  1883;  Indianapo- 
lis and  St.  Louis  R.  R.  Co.  i\  Miller,  61  111., 
468,  1873;  St.  Louis,  Alton  and  Terre  Haute 
R.  R.  Co.  V.  Dorsey,  63  111.,  836,  1873;  Burk  v. 
Pittsburgh,  Cincinnati  and  St.  Louis  R'y  Co., 
36  Ohio  St.,  643,  1875;  Oakland  R'y  Co.  r. 
Thomas,  1  Pennypacker  (Pa,),  485,  1881 ;  Fox 
V.  Railroad  Co.,  4  So.  Car.,  543,  1873;  Spencer 
V.  Oa.  R.  R.  and  Banking  Co.,  55  Ga.,  584, 
1876;  Corley  v.  Central  R.  R.  and  Banking 
Co.,  53  Ga.,  653,  1874;  Atlanta  and  Charlotte 
Air  Line  R'y  Co.  v.  Smith,  66  Ga.,  205,  1880; 
Omaha  and  Northern  Nebraska  R.  R.  Co.  v, 
Redick,  14  Neb.,  55,  1883;  St. -Louis,  Iron 
Mountain  and  Southern  R'y  Co.  v.  Murphy, 
88  Ark.,  456, 1883 ;  Pittsburgh,  Ft.  Wayne  and 
Chicago  R'y  Co.  v.  Probst,  30  Ohio  St.,  104, 
1876;  16  Amer.  R'y  Rep.,  371;  Nye  v.  Old 
Colony  R.  R.  Co.,  134  Mass.,  241,  1878;  Penn- 
sylvania R.  R.  Co.  V.  Page,  41  N.  J.  Law, 
183,  1879. 

4.  —  A  bill  of  exceptions  signed  neither 
by  the  judge,  nor  in  case  of  his  refusal  by 
the  bystanders  (Wagn.  Stat.,  p.  1044,  §80), 
is  a  nullity,  and  will  be  disregarded  by  the 
supreme  court.  Smith  v.  Hannibal  and  St. 
Joseph  R.  R.  Co.,  55  Mo.,  601.    1874. 

6.  —  Before  an  action  in  the  district  court 
to  set  aside  a  bill  of  exceptions  or  case  made 
can  be  sustained,  it  must  appear  that  the  bill 
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or  case  is  untrue  in  fact,  as  well  as  that  the 
signature  of  the  judge  was  fraud,ulently.  ob- 
tained. Kans.  Pacific  R.  B.  Co.  v.  Simpson, 
11  Kans.,  494.     1873. 

6.  —  A  railway  company,  not  being  a 
party  to  a  suit,  cannot  take  exceptions  in  a 
suit  in  which  another  company  is  defendant. 
Central  B.  B.  and  Banking  Co.  v.  Craig,  59 
Ga.,  185,  1877;  Southwestern  B.  B.  Co.  v. 
Craig,  62  Ga.,  381,  1879. 

7.  —  Affidavits,  depositions,  and  matters 
of  parol  evidence,  though  appearing  in  the 
transcript  of  the  proceedings  of  a  common 
law  court,  do  not  form  part  of  the  record 
unless  they  are  made  so  by  an  agreed  state- 
ment of  facts,  a  bill  of  exceptions,  a  special 
verdict,  or  a  demurrer  to  the  evidence.  Bal- 
timore and  Potomac  B.  B.  Co.  v.  Presbyte- 
rian Church,  91  U.  S.,  137.     1875. 

8.  ,—  Neither  the  charge  of  the  court  be- 
low, if  no  exception  was  taken  thei-eto  before 
the  final  submission  of  the  case  to  the  jury, 
nor  the  granting  or  the  refusing  of  a  new 
trial,  is  subject  to  a  review  in  the  supreme 
coi'irt.  Bailway  Co.  v.  Heah,  103  U.  S.,  130. 
1880. 

9.  Time,  In  the  absence  of  an  agreement 
of  parties  a  judge  has  no  authority  to  sign  a 
bill  of  exceptions  tendered  after  the  expira- 
tion of  the  time  limited  by  the  order  of  the 
court.  Cranmer  V.  Kansas  Pacific  B'y  Co., 
4  Colo.,  96.     1878. 

10.  —  A  bill  of  exceptions  signed  after  the 
time  allowed  by  the  court  is  of  no  validity. 
St.  Louis,. Iron  Mountain  and  Southern  B!y 
Co.  V.  Bapp,  89  Ark.,  558.     1883. 

11.  —  A  bill  of  exceptions  may  be  settled 
at  any  time  within  thirty  days  after  .the 
judgment  is  rendered.  Berry  v.  San  Fran- 
cisco and  North  Pacific  B.  B.  Co.,  47  bal,, 
648.    1874. 

12.  Settling  bill.  It  is  the  duty  of  the 
judge,  whether  he  certifies  the  bill  in  term 
time  or  vacation,  to  give  opposing  counsel 
full  opportunity  to  examine  the  draft  pro- 
posed by  excepting  counsel,  and  to  suggest 
amendments,  and  then  to  decide  between  the 
parties  according  to  the  truth.  Vicksburg 
and  Meridian  B.  B.  Co,  v,  Bagsdale,  51 
Miss.,  447.     1875. 

18.  Skeleton  bill.  A  bill  of  exceptions 
that  does  not  clearly  identify  the  instru- 
ments to  be  incorporated  therein  is  insuffi- 


cient. Atchison  and  Nebraska  B.  B.  Co.  v. 
Wagner,  19  Kan.,  335,  1877;  19  Amer.  R'y 
Rep.,  46. 

14.  —  The  sufficiency  of  bills  of  excep- 
tions determined.  Wickes  v.  Baltimore  and 
Ohio  R.  B.  Co.,  14  West  Va.,  157.     1878. 

15.  Snfllciency.  Bill  of  exceptions  held 
sufficient.  Boswell  v.  St.  Louis,  Iron  Mount- 
ain and  Southern  B'y  Co.,  73  Mo.,  470;  7 
Amer.  &  Eng.  R.  R.  Cases,  561.     1881. 


BILL  OF  LADING. 

See  CAiiBiAQc  OS'  Mbkohandise;  Contbaot  Limitins 
Liability. 

1.  Acceptance;  condition.  By  the  shipper 
accepting  and  acting  upon  a  bill  of  lading, 
his  knowledge  of  its  stipulations  will,  in  the 
absence  of  fraud  or  mistake,  be  conclusively 
presumed,  and  he  will  be  bound  thereby. 
He  will  not  be  permitted  to  show  that  he 
was  ignorant  of  its  contents.  Mulligan  v. 
Illinois  Central  B'y  Co.,  36  la.,  181.     1873. 

2.  —  The  acceptance  of  a  bill  of  lading 
binds  the  shipper  and  precludes  him  from 
alleging  ignorance  of  its  terms.  Wertheimer 
V.  Pennsylvania  B.  B.  Co.,  1  Federal  Re- 
porter, 332.     1880. 

8.  —  The  signature  of  the  shipper  is  not 
necessary  to  establish  his  assent  to  the  terms 
of  a  bill  of  lading.  Piedmont  Manufacturing 
Co.  V.  Columbia  and  Greenville  B.  B.  Co., 
19  So.  Car.,  353.     1883. 

4.  —  A  carrier  having  agreed  with  a  ship- 
per as  to  the  price  of  transportation,  on  the 
following  day  delivered  bills  of  lading  in 
ordinary  form,  specifying  the  rates  agreed 
upon,  and  containing  certain  conditions. 
On  the  next  day  the  goods  were  shipped. 
Held,  that  the  bills  of  lading,  in  the  absence 
of  fraud j  must  be  taken  as  the  evidence,  and 
the  sole  evidence,  of  the  final  agreement  of 
the  parties,  and.by  it  their  rights  and  liabil- 
ities must  be  regulated.  Oer mania  Fire  Ins. 
Co.  V.  Memphis  and  Charleston  B.  B.  Co., 
7Hun(N.  Y.),  238.     1876. 

6.  —  To  take  a  case  out  of  this  general 
rule,  it  must  appear  that,  before  the  delivery 
of  the  bill  of  lading,  the  goods  have  been 
shipped,  so  that  the  sljipper  could  not  have 
reclaimed  them  had  he  objected  to  the  con- 
tents of  the  bill  of  lading.    Germania  Fire 
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Ins.  Co.  v.  Memphis  and  Charleston  S.  B. 
Co.,  72  N.  Y.,  90.     1878. 

6.  Action  npon;  pleading.  In  a  com- 
plaint upon  a  bill  of  lading  given  to  the  con- 
signor, which  contains  a  clause  providing 
that  the  goods  shall  be  delivered  on  "  pres- 
entation of  duplicate  hereof,"  it  is  unneces- 
sary to  allege  the  reasons  that  influenced,  and 
purposes  that  controlled,  the  shippers  or  the 
carrier  in  inserting  the  clause,  and  such 
averments  do  not  add  anything  to  the  legal 
effect  of  the  bill  of  lading.  Jeffersonville, 
etc.,  R.  B.  Co.  V.  Irvin,  46  Ind.,  180.     1874. 

7.  Assignment.  The  indorsee  of  a  bill  of 
lading  for  value  may  not  only  sue  for  the 
goods,  but  he  may,  in  his  own  name,  sue  the 
carrier  for  non-delivery.  Bills  of  lading  are 
quasi  negotiable  to  that  extent,  and  particu- 
larly so  under  the  Tennessee  Code,  §  1967. 
Bobinson  v.  Memphis  and  Charleston  B.  B. 
Co.,  9  Federal  Eepoiter,  129.     1881. 

8.  —  collateral  security.  Railroad  re- 
ceipts for  property  in  transit,  when  indorsed 
as  security  for  drafts  attached  thereto,  create 
a  special  property  in  the  goods  in  the  in- 
dorsee, to  the  extent  at  least  of  the  advances 
made  by  him.  Neweomb  v.  Boston  and 
Lowell  B.  B.  Co.,  115  Mass.,  230,  1874;  Al- 
derman V.  Eastern  B.  B.  Co.,  ib.,' 333,  1874. 

9.  —  The  transfer  of  a  warehouse  receipt 
or  bill  of  lading,  accompanied  by  a  sale  or 
pledge  of  the  property  specified  in  the  re- 
ceipt or  bill,  will  have  the  same  effect  as  the 
delivery  of  the  property  itself  to  the  trans- 
feree. Western  Union  B,  B.  Co.  v.  Wagner, 
65  111.,  197.     1873. 

10.  —  delivery.  A  delivery  of  an  inland 
bill  of  lading,  for  a  valuable  consideration, 
is  in  law  the  delivery  of  the  property  it- 
self ;  and  it  is  not  necessary  for  the  person 
to  whom  it  is  delivered  to  take  possession  of 
the  property  upon  its  arrival,  or  to  give  no- 
tice to  the  carrier  or  warehotiseman  who  has 
the  actual  iiossession  of  the  goods.  Forbes 
V.  Boston  and  Lowell  B.  B.  Co.,  133  Mass., 
154,  1882 ;  9  Amer.  &  Eng.  R.  R.  Cases,  76 ; 
Jeffersonville,  etc.,  B.  B.  Co.  v.  Irvin,  48 
Ind.,  180.     1874. 

11.  —  The  delivery  of  a  bill  of  lading  for 
value,  accompanied  by  drafts  of  the  con- 
signor upon  the  factor  for  the  proceeds, 
vests  title  to  the  property  in  the  person  to 
whom  the  delivery  is  made,  'and  he  may 


maintain  a  suit  against  the  factor  who  hns 
sold  the  goods  and  credited  the  proceeds  to 
the  debt  of  the  consignor  to  him.  Trayer 
V.  Mullally,  13  Mo.  App.,  568.     1883. 

12.  —  Goods  Shipped  under  bill  of  lading 
drawn  to  order  of  the  shipper  may  be  trans- 
ferred by  delivery  of  the  bill  of  lading 
without  indorsement.  Merchants  Bank  of 
Canada  v.  Union  R.  B.  and  Transportation 
Co.,  69  N.  Y.,  373,  1877,  affirming  Same  v. 
Same,  8  Hun  (N.  Y.),  249,  1876;  Forbes  v. 
Fitchburg  B.  B.  Co.,  9  Amer.  &  Eng.  R.  E. 
Cases  (Mass.),  80,  1881. 

13.  —  delivery  of  goods  to  wrong  person ; 
usage.  If  a  usage  exists  for  railway  com- 
panies in  a  certain  city  to  deliver  to  a  con- 
signee goods  consigned  to  him  by  a  bill  of 
lading,  not  containing  the  words  "or  order," 
without  requiring  the  production  of  the 
bill  of  lading,  such  a  delivery  is  good  as 
against  a  person  to  whom  the  consignee  has 
previously  delivered  the  bill  of  lading  as 
security  for  an  advance  made  by  him  to  the 
consignee.  Forbes  v.  Boston  and  Lowell  B. 
B.  Co.,  138  Mass.,  154, 1883;  9  Amer.  &  Eng. 
R.  R.  Cases,  76. 

14.  —  draft  upon ;  liability  of  carrier. 
Defendant  having  received  from  a  person 
representing  himself  to  be  a  member  of  the 
firm  of  E.  W.  P.  &  Co.  thirty  barrels  for 
carriage  over  its  line,  delivered  to  him  a  bill 
of  lading,  certifying  that  it  had  received  of 
said  firm,  consigned  to  their  order,  "the  fol- 
lowing described  packages  in  apparent  good 
order,  contents  and  value  unknown ; "  this 
part  was  printed ;  following  it,  and  before  the 
signature  of  defendant's  agent,  was  written 
"articles,  thirty  barrels  eggs."  The  person 
receiving  the  bill  indorsed  it  in  blank  in  the 
name  of  E.  W.  P.  &  Co.,  and  annexed  it  to 
a  draft  drawn  upon  plaintiffs,  who.  upon  the 
faith  and  security  thereof,  accepted  and  paid 
the  draft.  The  barrels,  in  fact,  were  filled 
with  sawdust,  and  contained  no  eggs.  In 
an  action  against  defendant  for  damages, 
held,  that  the  description  of  the  articles  was 
not  a  representation  that  the  barrels  con- 
tained eggs;  but,  tsking  the  whole  instru- 
ment together,  it  imported  only  that  defend- 
ant had  received  thirty  packages  described 
as  containing  or  purporting  to  contain  eggs, 
but  the  actual  contents  of  Which  were  un- 
known to  defendant.    Miller  v.   Hannibal 
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and  St.  Jose^  R.  B,  Co.,  12  Ainer.  &  Eng. 
K.  E.  Cases,  30 ;  90  N.  Y.,  430.     1882. 

15.  —  evidence.  The  assignment  of  a  bill 
of  lading  is  not  conclusive  proof  of  the 
change  of  title  to  the  property,  like  a  bill  of 
sale;  it  is  a  question  of  evidence  as  to 
■whether  such  effect  should  be  given  it.  Kyle 
V.  Buffalo  and  Lake  Huron  Ry  Co.,  16  Upper 
Canada,  Common  Pleas,  76.     1865. 

16.  —  negotiability.  Common  carriers 
must  recognize  transfers  of  bills  of  lading 
and  consignments  of  goods,  and,  unless  pro- 
tected by  proper  vouchers,  cannot  always  as- 
sume to  deal  with  consignments  as  actually 
and  beneficially  belonging  to  the  consignee. 
Walker  v.  Detroit,  Orand  Haven  and  Mil- 
waukee B.  B.  Co.,  49  Mich.,  446,  1882;  9 
Amer.  &  Eng.  E.  E.  Cases,  251. 

17.  —  Bills  of  lading  are  not  negotiable  in 
the  sense  in  which  bills  of  exchange  are 
understood  to  be  negotiable.  Baltimore  and 
Ohio  B.  B.  Co.  V.  Wilkens,  44  Md.,  11.     1875. 

18.  —  While  a  bill  of  lading  is  not  a  ne- 
gotiable instrument  in  the  sense  in  which  a 
bill  of  exchange  or  promissory  note  is  nego- 
tiable, yet  as  the  representative  of  a  valuable 
commodity  it  is  assignable  to  the  party  en- 
titled to  control  the  possession  of  such  com- 
modity, to  the  same  extent  and  for  the  same 
purposes  as  the  property  itself  would  be.  and 
innocent  holders  thereof  for  value  ought  to 
receive  the  same  protection  as  if  they  held 
possession  of  the  property  itself.  Stone  v. 
Wabash,  St.  Louis  and  Pacific  B'y  Co.,  9 
Bradwell  (111.),  48.     1881. 

19.  —  lost  or  stolen  bill.  Although  a 
statute  makes  bills  of  lading  negotiable  by 
indorsement  and  delivery,  it  does  not  follow 
that  all  the  consequences  incident  to  the  in- 
dorsement of  bills  and  notes  before  maturity 
ensue  or  are  intended  to  result  from  such 
negotiation.  Shaw  v.  Bailroad  Co.,  101  U. 
S.,  557.     1879. 

20.  —  The  rule  that  a  bona  fide  purchaser 
of  a  lost  or  stolen  bill  or  note  indorsed  in 
blank  or  payable  to  bearer  is  not  bound  to 
look  beyond  the  instrument,  has  no  applica- 
tion to  the  case  of  a  lost  or  stolen  bill  of  lad- 
ing,   lb. 

S!l.  —  purpose  and  effect.    By  the  usual 

course  of  business  in  forwarding  grain  from 

0.  to  B.,  it  was  sent  by  water  from  C.  to  an 

intermediate  point,  and  thence  taken  by  raUr 
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way  to  B.  A  bill  of  lading  was  given  at  C. 
making  the  grain  deliverable  to  the  shippei 
at  the  intermediate  point,  and  there  a  railwaj 
receipt  was  given,  with  a  memorandum  upoi 
it  showing  that  the  grain  was  received  fron 
a  vessel  and  that  a  bill  of  lading  was  out 
standing.  The  bill  of  lading  was  regarded 
as  transferring  the  property,  and  was  alone 
used  in  procuring  the  goods  from  the  carriei 
at  B.  Held,  that  the  bill  of  lading  was  the 
representative  of  the  grain  during  the  whole 
of  the  transit  from  C.  to  B.  Forbes  v.  Boston 
and  Lowell  B.  B.  Co.,  133  Mass.,  154,  1883: 
9  Amer.  &  Eng.  E.  E.  Cases,  76. 

22.  —  rights  of  assignee.  The  transfei 
and  delivery  of  an  inland  bill  of  lading  oi 
goods  by  the  consignee  to  a  person  who  ad- 
vances money  upon  thena  is  not  in  form  oi 
effect  a  mortgage,  but  vests  in  such  person 
a  property  in  the  goods  which  entitles  him 
to  maintain  an  action  against  one  whc 
wrongfully  converts  them.     lb. 

23.  Cbange  of  direction  while  in  transit. 
A  consignor  of  goods,  after  they  have  passed 
from  the  hands  of  the  company  with  which 
the  contract  of  affreightment  was  made,  into 
the  hands  of  another  company,  has  the  same 
right  to  change  their  destination  while  in 
transitu,  by  taking  a  new  bill  of  lading,  ae 
if  the  first  company  had  a  continuous  line  to 
the  place  of  destination.  Sutherland  v. 
Second  National  Bank  of  Peoria,  6  Amer. 
&  Eng.  E.  E.  Cases  (Ky.),  368.     1881. 

24.  Claim  for  damages.  A  stipulation  in 
a  bill  of  lading  given  by  a  common  carrier, 
that  all  claims  for  damages  shall  be  made  by 
the  consignee  at  the  delivery  station  before 
the  article  is  taken  away,  is  reasonable. 
Therefore,  in  an  action  against  a  railroad 
company  for  damages  to  certain  cotton, 
when  the  plaintiff  had  not  complied  with 
such  stipulation  contained  in  his  bill  of  lad- 
iijg,  held,  that  he  was  not  entitled  to  recover. 
Capehart  v.  Seaboard  and  Boanoke  B.  B. 
Co.,  77  N.  C,  855.     1877. 

25.  Connecting  lines.  The  bill  of  lading 
is  the  contract  between  the  shipper  and  the 
carrier  by  which  the  latter  agrees  to  trans- 
port and  deliver  beyond  its  own  line,  and 
the  terms  and  conditions  of  the  contract 
regulate  and  determine  the  duties  and  obli- 
gations o£  the  contracting  parties.  Pied- 
mont Manufacturing  Co.  v.  Columbia  ana 
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Greenville   B.    R.    Co.,    10   So.    Car.,    358. 
1883. 

2C.  —  A  bill  of  lading  construed,  and  the 
company  giving  the  same  held  liable  for 
damages  accruing  beyond  its  own  line. 
Lindly  v.  Richmond  and  Danville  R.  R.  Co., 
9  Amer.  &  Eng.  R.  R.  Cases  (N.  C),  81. 
1882. 

27.  —  riffht  of  possession.  A  railroad 
company  completing  the  transportation  of 
freight,  begun  by  other  common  carriers 
whose  lines  are  connected  with  the  railroad 
by  an  intermediate  line  or  lines,  may,  for 
its  own  security,  exact  the  production  of  the 
bill  of  lading  before  making  delivery  of  the 
goods  to  the  consignee.  At  all  events,  where, 
in  such  case,  the  consignee  has  never  had 
actual  possession  of  the  goods,  he  cannot 
obtain  possession  ■  of  them  by  possessory 
warrant  against  sucli  railroad  company, 
without  producing  the  bill  of  lading  or 
showing  that  its  non-production  would  leave 
no  liability  on  the  part  of  the  company  to  a 
bona  fide  assignee  of  the  same.  Bass  v.  Clo- 
ver, 63  Ga.,  745,  1879;  1  Amer.  &  Eng.  R,  R. 
Cases,  277. 

28.  Conditions.  In  an  action  against  a 
common  carrier  upon  a  special  contract  to 
collect  the  price  before  delivering  the  goods, 
the  consignor  need  not  prove  a  compliance 
with  the  conditions  contained  in  tlie  bill  of 
lading.  McNichol  v.  Pacific  Express  Co.,  13 
Mo.  App.,  401.     1883. 

29.  Construction.  A  freight  bill  ending 
"  acc't  Henry  Dixon,'"  and  signed  "  W.  T. 
Noell  &  Co.,  Agents,"  may  be  construed  as 
made  to  Henry  Dixon,  he  being  in  fact  the 
consignee.  Dixon  v.  Columbus  and  Indian- 
apolis R.  R.  Co.,  4  Bissell  (U.  S.  C.  C),  187. 
1868. 

80.  A  bill  of  lading  is  a  contract  which 
must  be  construed  by  the  court  like  any  other 
written  contract,  according  to  its  true  mean- 
ing. Lucesco  Oil  Co.  v.  Pa.  R.  R.  Co.,  2 
Pittsburgh,  477.     1863. 

81.  —  printed  form.  The  parts  written  in 
the  printed  bill  of  lading  express  the  true 
contract,  and  $20  per  barrel  was  to  be  re- 
garded as  the  value  fixed  by  the  parties  in 
advance.  Elkins  v.  Empire  Transportation 
Co.,  81i  Pa.  St.,  815.     1878. 

82.  The  printed  part  of  a  bill  of  lading  is 
controlled  by  the  written  part.    Miller  v. 


Hannibal  and  St.  Joseph  R.  R.  Co.,  24  Hun 
(N.  Y.),  607.     1881. 

83.  Limitation  of  liability ;  assent  of 
shipper.  The  assent  of  a  shipper  to  tlie  I'on- 
ditions  in  a  receipt  or  bill  of  lading  limiting 
the  carrier's  liability  will  not  be  inferred 
from  the  mere  fact  of  acceptance  of  the  bill 
or  receipt  without  objection.  Nor  will  it  be 
conclusively  infeiroJ  from  the  fact  of  the 
previous  acceptance  of  a  large  number  of 
similar  bills  of  lading,  not  filled  up  by  the 
shipper  or  held  in  his  possession  to  be  filled 
up.  Erie  and  Western  Ti'ansportation  Co. 
v.  Dater,  91  111.,  195.    1878. 

84.  —  burden  of  proof.  Where  loss  arose 
through  one  of  the  excepted  causes  contained 
in  the  bill  of  lading,  the  onus  probandi  rests 
upon  the  shipper  to  sliow  that  such  loss  oc- 
curred through  the  negligence  of  the  carrier. 
Wertheimer  v.  Pennsylvania  R.  R.  Co.,  1  Fed- 
eral Reporter,  233.    1880. 

86.  —claim  of  damages;  timo  of  pro- 
sonting.  A  stipulation  in  a  bill  of  lading, 
that  in  case  any  claim  for  damage  should 
arise  for  the  loss  of  articles  mentioned  in  the 
receipt  while  in  transitu  or  before  delivery, 
the  extent  of  such  damage  or  loss  shall  be 
adjusted  before  removal  from  the  station, 
and  claim  therefor  made  in  thirty  days  to  a 
"  trace  agent "  of  the  carrier,  is  an  unrea- 
sonable provision  which  the  courts  will  not 
uphold.  Capehart  v.  Seaboard  and  Roanoke 
R.  R.  Co.,  81  N.  C,  438.     1879. 

8C.  —  connecting  linos.  When  the  con- 
tract for  transportation  is  over  the  lines  of 
several  distinct  and  independent  companies, 
it  is  perfectly  competent  for  those  companies 
to  limit  their  liability  by  contract  as  ex- 
pressed in  the  bill  of  lading.  Schiff  v.  New 
York  Central  and  Hudson  River  R.  R.  Co., 
53  Howard's  Practice  (N.  Y.),  91.     1876. 

87.  —  Where  a  carrier  delivers  goods  to  a 
forwarder,  who  is  its  agent  and  the  agent  of 
the  company  to  whom  the  same  are  deliv- 
ered, and  he  gives  a  bill  of  lading  limiting 
the  duty  of  the  latter  to  deliver  the  goods 
to  another  company,  this  will  make  the  bill 
of  lading  a  contract,  binding  upon  the  first 
and  second  carriers,  and  the  second  carrier 
will  not  be  responsible  for  the  delivery  of 
the  goods  to  the  consignee  by  the  last  carrier. 
Chicago  and  Northwestern  R.  R:  Co.  v. 
Northern  Line  Packet  Co.,  70  111.,  217.    1878. 
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88.  —  corn.  A  bill  of  lading  exempting 
the  carrier  from  deficiency  "in  packages," 
held  not  to  apply  to  a  sliipraent  of  corn  in 
bulk.  McCoy  v.  Erie  and  Western  Trans. 
Co.,  43  Md.,  498,  1875;  14  Amer.  K'y  Rep., 
317. 

89.  —  evidence.  On  the  trial  of  a  cause 
by  the  court  alone,  against  a  carrier,  for  loss 
of  goods  shipped,  where  the  proof  shows 
that  the  shipper  had  no  knowledge  of  a 
clause  in  the  receipt  given  exempting  the 
carrier  from  liability  for  loss  by  fire,  and 
that  the  shipper  never  assented  to  such 
clause,  there  is  no  error  in  receiving  in  evi- 
dence the  part  of  the  receipt  acknowledging 
the  receipt  of  the  goods  and  agreeing  to 
carry  the  same,  and  to  reject  the  exemption 
clause.  If  the  trial  is  before  a  jury,  the 
whole  instrument  must  be  read,  as  they  are 
to  decide  whether  the  clause  of  exemption 
was  known  and  assented  to  by  the  shipper. 
Merchants'  Despatch  Transportation  Co.  v. 
Theilbar,  86  111.,  71.     1877. 

40.  —  Are.  A  condition  in  a  bill  of  lading 
of  an  express  company  was  that  it  was  not 
to  be  liable  for  loss  by  fire  in  transit  unless 
from  gross  negligence  of  the  company  or 
its  servants.  Held,  that  it  was  not  respon- 
sible to  owner  of  goods  for  loss  by  fire  unless 
occasioned  by  negligence.  Adams  Express 
Co.  V.  Sharpless.  77  Pa.  St.,  516.     1873. 

41.  —  A  bill  of  lading  for  a  carriage  given 
to  plaintiff  provided  that,  except  when  the 
agents  of  the  defendant  were  guilty  of  gross 
negligence,  they  were  not  to  be  responsible 
for  any  of  the  damages  of  railroad  or  of  fire. 
The  carriage  reached  its  destination,  much 
injured  by  fire.  On  inquiry  by  the  plaintiff, 
as  to  the  occasion  of  the  fire  and  where  it 
occurred,  the  defendant  refused  to  give  him 
any  information  in  regard  thereto.  In  an 
action  for  datiiages,  lield,  that  by  the  refusal 
of  defendant  to  give  any  account  of  the 
cause  of  the  injury,  a  presumption  of  neg- 
ligence arises  which  it  must  rebut,  and  this 
presumption  is  not  repelled  by  evidence  that 
defendant  exercised  ordinary  care,  and  the 
court  properly  left  it  to  the  jury  to  deter- 
mine whether  the  defendant  had  been  guilty 
of  negligence  or  not.  Pennsylvania  R.  R. 
Co.  V.  Miller,  87  Pa.  St.,  895.     1878. 

43.  —  knowledge  of  shipper.  A  clause 
in  a  receipt  or  bill^f  lading  exempting  a 


carrier  from  a  common  law  liability  is  not 
binding  on  the  shipper,  unless  it  appears 
that  he  knew  of  and  assented  to  the  exemp- 
tion, and  this  is  a  question  of  fact.  Mer- 
chants' Despatch  Transportation  Co.  v. 
Theilbar,  86  III,  71.     1877. 

43.  —  When  a  carrier  claims  exemption 
from  liability  under  a  bill  of  lading  not 
signed  by  the  owner  or  consignor  of  the 
goods,  he  must  allege  and  prove  that  such 
bill  was  assented  to  by  the  shipper.  Gaines 
V.  Union  Transportation  and  Insurance  Co., 
38  Ohio  St.,  418,  1876;  14  Amer.  R'y  Rep., 
158.    ' 

44.  —  By  accepting  a  bill  of  lading  with- 
out reading  it,  or  without  objection  or  pro- 
test against  a  contract  therein  limiting  the 
liability  of  the  carrier,  the  shipper  will  be 
presumed  to  have  assented  thereto,  but  the 
shipper  is  not  bound  to  accept  such  a  bill  of 
lading.  Louisville  and  Nashville  B.  R.  Co.  v. 
Brownlee,  14  Bush  (Ky.),  590,  1879 ;  Dillard 
V.  Louisville  and  Nashville  R.  R.  Co.,  3  Lea 
(Tenn.),  388,  1879. 

45.  —  The  right  of  a  carrier  to  limit  its^ 
common  law  liability  by  contract,  if  made 
fairly  and  advisedly  on  behalf  of  the  ship- 
per, cannot  be  denied;  but  the  mere  fact 
that  the  bill  of  lading  given  contains  a  clause 
exempting  the  carrier  from  loss  of  the  goods 
by  fire,  cannot  be  held  conclusive  of  such  a 
contract.  Merchants'  Despatch  Transporta- 
tion Co.  V.  Leysor,  89  111.,  43.     1878. 

46.  —  "Where  the  shipper  of  goods  has  no 
knowledge  that  the  bill  of  lading  given  con- 
tains a  provision  releasing  the  cari-ier  from 
liability  from  loss  by  fire,  and  the  goods  are 
destroyed  by  fire  before  reaching  their  des- 
tination, and  while  in  the  custody  of  the 
caiTier,  the  latter  will  be  liable  to  the  owner 
for  their  value.  Merchants'  Despatch  Trans- 
portation Co.  V.  Leysor,  89  111.,  43,  1878; 
Merchants'  Despatch  Transportation  Co.  v. 
Joesting,  89  111.,  152, 1878;  Erie  and  Western 
Transportation  Co.  v.  Dater,  91  111.,  195, 1878. 

47.  — Whether  the  shipper  has  knowledge 
of  and  assents  to  a  clause  in  a  bill  of  lading 
or  receipt  for  goods  delivered  to  a  common 
carrier,  whereby  the  common  law  liability  is 
limited,  is  a  question  of  fact  to  be  deter- 
mined by  the  evidence  in  each  case.  Field  v. 
Chicago  and  Rock  Island  R.  R.  Co.,  71  111., 
458.     1874. 
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48.  —  By  the  law  of  Massachusetts,  in 
order  to  limit  the  carrier's  common  law  lia- 
bility by  a  clause  in  the  bill  of  lading  or  re- 
ceipt, the  bill  of  lading  must  be  taken  by  the 
consignor,  without  objection,  at  the  time  of 
the  delivery  of  the  property  for  transporta- 
tion. When  given  a  few  days  after  the  de- 
liveiy  of  the  goods,  and  while  they  are  in 
transit,  such  a  clause  therein,  not  assented  to 
by  the  consignee  and  owner,  will  not  be 
binding  on  the  latter.  The  consignor  can- 
not bind  the  consignee  after  the  goods  have 
passed  beyond  the  control  of  tlie  former, 
and  his  agency  has  ceased.  Michigan  Cen- 
tral R.  R.  Co.  V.  Boyd,  91  III,  368.     1878. 

49.  —  If  a  shipper,  with  full  knowledge 
of  the  terms  and  coliditions  of  a  bill  of 
ladiiig  given  for  goods  to  be  transported, 
assents  to  and  accepts  the  same  as  the  con- 
tract under  which  the  goods  are  shipped, 
then  the  bill  of  lading  will  constitute  a  bind- 
ing contract.  Whether  the  shipper  knows 
the  term  and  conditions  of  a  bill  of  lading, 
and  assents  to  the  same,  is  a  question  of  fact 
for  the  jury.  Merchants'  Despatch  Trans- 
portation Co.  V.  Leysor,  89  111.,  43.     1878. 

50.  —  navigation.  Where  a  railway  com- 
paay  received  freight  to  be  carried  partly  by 
rail  and  partly  by  water,  and  it  was  stipu- 
lated in  the  bill  of  lading  that  "it  is 
especially  agreed  and  understood  that  the 
company  is  not  responsible  .  .  .  for  loss 
or  damage  on  the  lakes  or  rivers,  unless  it 
can  be  shown  that  such  damage  or  loss  oc- 
curred through  the  negligence  or  default  of 
the  agents  of  the  company; "  and  the  freight, 
after  being  carried  by  the  defendant,  was 
placed  upon  a  wharf-boat,  awaiting  the  ar- 
rival of  a  packet  wherein  to  ship  it,  and  the 
wharf-boat  sunk  without  the  fault  of  the 
railway  company,  and  the  freight  was  lost, 
held,  that  the  loss  was  not  one  occurring  on 
the  lakes  and  rivers  within  the  meaning  of 
the  bill  of  lading.  Held,  also,  that  the  bill 
of  lading  should  be  construed  to  mean  that 
the  carrier  was  not  to  be  responsible,  in  the 
absence  of  negligence,  for  loss  or  damage 
occurring  in  the  navigation  of  the  lakes  or 
rivers.  St,  Louis  and  South  Eastern  R'y  Co. 
V.  Smuoh,  49  Ind.,  308,  1874;  8  Amer.  R'y 
Eep.,  209. 

61.  —  negligence.  The  terms  of  a  bill  of 
lading  will  not  be  construed  to  exempt  a 


carrier  from  liability  for  negligence,  unless 
there  bo  an  express  stipulation  to  that  effect. 
MoKinney  v.  Jewett,  0  Amer.  &  Eng.  R.  R. 
Cases  (N.  Y.),  309.     1883. 

62.  —  Tftluation.  Where  it  was  orally 
agreed  between  A.,  a  shipper,  and  B.,  a 
common  carrier,  that  the  latter  should  carry 
all  goods  which  the  former  desired  to  ship 
from  X.  to  Z.,  for  a  certain  sura  per  hun- 
dred pounds,  regardless  of  value,  and  A, 
shipped  certain  packages  by  B.  under  the 
agreement,  but  took  a  bill  of  lading  there- 
for, which  provided  that  unless  the  shipper 
had  the  value  of  his  packages  inserted  in  the 
bill  of  lading  given  for  them  the  carrier 
would  not  be  liable  for  an  amount  exceeding 
$50  on  each  package,  but  the  values  of  the 
packages  were  not  asked  for  by  B.  or  in- 
serted in  the  bill  of  lading,  and  the  goods 
were  lost  in  transit  through  B.'s  negligence, 
held,  that  B.  was  liable  for  their  full  value. 
Scruggs  v.  Baltimore  and  Ohio  R.  R.  Co,,  18 
Federal  Reporter,  318.     1883. 

63.  Indoi'sements  thereon;  evidence.  The 
declarations  of  the  agents  of  a  railroad  com- 
pany are  admissible  and  will  bind  the  com- 
pany, only  when  made  in  the  particular 
business  intrusted  to  them,  and  while  en- 
gaged in  that  business.  Hence,  to  authorize 
the  introduction  as  evidence  of  the  written 
indorsement  of  the  agents  of  a  railroad  com- 
pany, upon  a  bill  of  lading  referred  from  one 
agent  to  another,  in  respect  to  the  condition 
of.  corn  when  received  by  the  company 
sought  to  be  charged  with  damage  thereto, 
it  must  be  shown  that  it  is  the  business  of 
such  agents,  intrusted  to  them  by  the  com- 
pany, to  investigate  the  condition  of  the 
freight,  and  to  indorse  the  result  of  their 
investigations  upon  such  bill  of  lading.  Ev- 
ans V,  Atlanta  and  West  Point  R,  R,  Co., 
56  Ga.,  498.     1876. 

64.  Erroneous  dellvei-y  of  goods.  A  bill 
of  lading  providing  that  the  goods  are  to 
be  delivered  orl  "  presentation  of  duplicate 
hereof,"  establishes  the  fact  that  the  con- 
signor is  the  owner  of  the  goods,  and  if  the 
carrier  deliver  the  goods  to  the  consignee 
without  the  presentation  of  any  bill  of  lad- 
ing, the  carrier  becomes  liable  to  the  con- 
signor. Jeffersonville,  etc,  R,  R,  Co.  v. 
Irvin,  48  Ind.,  180.    1874. 

55.  —  If  this  condition  had  not  been  in  the 
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bill  of  lading,  the  title  to  the  goods  would 
have  vested  lathe  consignee  on  their  deliv- 
ery to  the  carrier,  but  being  there,  the  prop- 
erty remained  in  the  consignor  until  the 
goods  were  paid  for  by  the  consignee.     lb. 

56.  —  A  carrier  held  liable  for  delivering 
corn  without  the  authority  of  the  person 
holding  the  bill  of  lading.  Joslyn  v.  Grand 
Trunk  Ry  Co.,  51  Vt.,  93.    1878. 

57.  Fraud,  A  railway  company  is  not 
liable  for  damages  resulting  from  advance- 
ments made  upon  a  bill  of  lading  fraudu- 
lently issued  by  one  of  its  station  agents. 
Baltimore  and  Ohio  B.  R.  Co.  v.  Wilkens,  44 
Md.,  11.    1875. 

58.  —  estoppeL  An  agent  of  a  railway 
company,  authorized  to  issue  bills  of  lading, 
issued  certain  bills  to  a  shipper  for  five  cars 
of  wheat.  In  fact  less  than  one  car  load  of 
wheat  and  about  the  same  quantity  of  barley 
was  shipped.  Drafts  were  drawn  by  the 
shipper  against  the  bills  and  attached  thereto, 
and  were  delivered  to  a  bank,  which  in  good 
faith  discourted  the  same  and  forwarded 
them  for  payment.  The  drafts  being  pro- 
tested and  the  shipper  having  absconded, 
and  leaving  no  property  in  the  state,  held, 
that  as  against  the  bank  the  railroad  com- 
pany was  estopped  from  denying  that  it  had 
received  the  wheat.  Sioux  City  and  'Pacijic 
B.  B.  Co.  V.  First  National  Bank  of  Fre- 
mont, 10  Neb.,  556,  1880;  1  Amer.  &  Eng.  E. 
E.  Cases,  378. 

59.  —  forgery.  The  shipper  was  allowed 
to  flU  iri  the  blank  bill  of  lading  in  his  own 
handwriting.  This  gave  him  an  oppor- 
tunity to  change  the  amount  so  as  to  deceive. 
Held,  that  the  carrier  was  not  liable  for 
damage  resulting  from  the  forgery  of  the 
shipper  in  raising  the  amount  of  the  bill  of 
lading,  and  thus  obtaining  money  on  the  same 
in  excess  of  the  value  of  the  goods  actually 
shipped.  Lehman  v.  Central  B.  B.  and 
Banking  Co.,  13  Federal  Eeporter,  595. 
1883. 

60.  —  misstatements.  Defendant  having 
received  thirty  barrels  for  transportation 
from  a  person  representing  himself  to  be  a 
member  of  the  firm  of  E.  W.  P.  &  Co.,  de- 
livered to  him  a  bill  of  lading,  certifying 
that  it  had  received  of  said  firm,  consigned 
to  their  order,  "the  following  described 
packages,  in  apparent  good  order,  contents 


and  value  unknown ; "  this  part  was  printed; 
following  it  and  before  the  signature  of  de- 
fendant's agent  was  written  "articles,  30 
bbls.  eggs."  The  person  receiving  the  bill 
Indorsed  it  in  blank  in  the  name  of  E.  W. 
P.  &  Co.,  and  annexed  it  to  a  draft  drawn 
upon  plaintiffs,  who,  upon  the  faith  and 
security  thereof,  accepted  and  paid  the  draft. 
The  barrels,  in  fact,  wei-e  filled  with  saw- 
dust and  contained  no  eggs.  In  an  action  to 
recover  plaintiffs'  damages,  held,  that  the 
description  of  the  articles  was  not  a  repre- 
sentation that  the  barrels  contained  eggs; 
but,  taking  the  whole  instrument  together, 
it  imported  only  that  defendant  had  received 
thirty  packages  described  as  containing  or 
purporting  to  contain  eggs,  but  the  actual 
contents  of  which  were  unknown  to  defend- 
ant. Miller  v.  Hannibal  and  St.  Joseph  B. 
B.  Co.,  90  N.  Y.,  430.     1883. 

61.  —  The  freight  agent  of  a  railroad  com- 
pany, by  the  procurement  of  a  cotton  buyer,  i 
signed  a  bill  of  lading  for  thirty-two  bales 
of  cotton,  which  were  not  on  hand,  and 
were  never  delivered  to  the  railroad  com- 
pany or  any  agent  for  it.  The  plaintiffs 
paid  a  draft  for  the  ■  price  of  the  cotton  on 
the  faith  of  the  bill  of  lading  attached  to  it 
and  indorsed  to  them,  and,  never  having  re- 
ceived the  cotton,  sued  the  railroad  company 
for  its  non-delivery.  Held,  that  the  carrier 
was  not  estopped  to  show  that  no  cotton  was 
in  fact  delivered  for  transportation ;  that 
the  agent  had  no  authority,  real  or  apparent, 
to  sign  a  receipt  or  bill  of  lading  until  actual 
delivery  of  the  cotton,  and  the  company 
was  not  liable.  Bobinson  v.  Memphis  and 
Charleston  B.  B.  Co.,  9  Federal  Eeporter, 
139.     1881. 

62.  —  Whei'e  a  freight  agent  signed  false 
bills  of  lading,  which  were  attached  to 
drafts,  and  the  proceeds  of  the  drafts  ob- 
tained by  the  party  named  in  the  bill  of 
lading,  held,  that  this  act  of  the  freight 
agent  was  not  done  within  the  scope  of  his 
authority,  and  that  the  railway  company 
was  not  liable  for  the  damages  resulting 
from  the  payment  of  the  drafts.  Erb  v. 
Oreat  Western  B'y  Co.,  5  Canada  Supreme 
Court  Eeports,  179,  1881.  The  Ontario  court 
of  appeals  was  divided  upon  the  question. 
3  Ontario  Appeal  Eeports,  446,  1879.  See, 
also,  McLean  v.  Buffalo,  etc.,  B'y  Co.,  33 
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.Upper  Canada,  Queen's  Bench,  448,  1864; 
Same  v.  Same,  24  ib.,  270,  1865;  43  ib.,  90, 
1877;  Oliver  v.  Great  Western  Ry  Co.,  28 
Upper  Canada,  Common  Plea.s,  143,  1877. 

63.  —  W.,  being  the  general  owner  of  a 
quantity  of  wheat,  subject  to  a  lien  in  favor 
of  the  M.  and  T.  Bank,  and  having  the  cus- 
tody thereof  (it  being  stored  in  his  name  at 
Buflfalo),  contracted  verbally  to  sell  the 
same  to  N.,  to  be  paid  for  on  delivery.  He 
gave  to  N.  an  order  on  the  warehouseman  to 
deliver  the  wheat  to  defendant,  subject  to 
order.  Defendant  thereupon,  and  without 
any  evidence  of  any  right  or  title  of  N.  to 
the  wheat,  gave  to  N.  a  bill  of  lading,  stat- 
ing that  the  wheat  was  shipped  by  N. 
to  New  York,  subject  to  plaintiff's  order. 
On  the  faith  of  this  bill  of  lading,  N.  ob- 
tained from  plaintiff  an  advance  upon  the 
wheat.  Defendant  obtained  the  wheat  on 
the  order,  transported  it  to  New  York, 
where  it  was  sold  by  plaintiff  to  reim- 
burse the  advance.  The  M.  and  T.  Bank 
brought  an  action  against  plaintiff  for  a 
conversion  of  the  wheat,  and  obtained  a 
verdict  which  plaintiff  paid  before  entry  of 
judgment  thereon.  Held,  that  plaintiff  was 
entitled  to  recover  of  defendant  the  dam- 
age sustained  by  its  wrongful  or  negligent 
act  in  issuing  the  bill  of  lading  in  the  name 
of  N.  Farmers'  and  Mechanics'  Bank  v. 
Erie  R'y  Co.,  72  N.  Y,,  188.     1878. 

64.  Insurance.  A  contract  in  a  bill  of 
lading  giving  to  the  carrier  the  benefit  of 
any  insurance  that  may  be  effected  upon 
the  goods  is  valid.  Rintoul  v.  New  York 
Central  and  Hudson  River  R.  R.  Co.,  17 
Federal  Reporter,  905.     1883. 

65.  Mistake.  The  words  "I.  &  C.  Central 
E.  R."  cannot,  without  an  allegation  of  mis- 
nomer or  offer  to  prove  the  identity,  be 
taken  to  mean  the  Columbus  and  Indianapo- 
lis Railway  Co.,  in  a  contract  not  purporting 
to  be  made  by  such  company.  Dixon  v. 
Columbus  and  Indianapolis  R.  R.  Co.,  4 
Bissell  (U.  S.  C.  C),  187.     1868. 

66.  —  A  carrier  is  not  bound  by  a  mistake 
in  a  bill  of  lading,  by  which  more  property 
is  receipted  for  than  was  in  fact  received. 
Neither  is  the  carrier  responsible  to  any  one 
who  has  advanced  money  upon  the  same. 
Hunt  V.  Miss.  Central  R.  R,  Co:,  29  La.  An., 
446.    1877. 


\ 


67.  Parol  evidence.   The  plaintiff  entered 
into  a  verbal  agreement  with  the  defendant, 
a  common  carrier    of    goods  from    Paola, 
Kansas,  to  St.  Louis,  Missouri,  to  carry  cer- 
tain goods,  at  a  stipulated  price,  from  Paola 
to  Philadelphia,  Pa.     The  goods   wern   all 
marked  to  a  certain  consignee  in  Philadel- 
phia, Pa.,  and  were  delivered  to  the  defend- 
ant under  this  contract,  and  put  into  the 
defendant's  care  by  the  defendant,  and  the 
cars  were  looked.     Afterward  the  defendant 
handed  to  the  plaintiff  a  bill  of  lading  for 
the  goods,   which  showed  that  the   goods 
were  consigned  to  said  consignee  at  Phila- 
delphia, Pa.,  and  were  to  be  carried  from 
Paola  to  ;'St.  Louis  station."    The  plaintiff 
accepted  this  bill  of  lading  without  objec- 
tion, examining  it  only  to  see  that  it  stated 
the  amount  of  goods  delivered,  and  that  it 
contained  the  name  of  the  proper  consignee 
at  Philadelphia,  Pa.,  which  it  did,  and  did 
not  look  to  see,  and  did  not  see  or  know  that 
the  bill  of  lading  showed  that  the  goods 
were  to  be  carried  by  the  defendant  only  to 
"  St.  Louis  station."'    A  portion  of  the  goods 
was  not  carried   to  Philadelphia,  but  was 
lost,  and  the  plaintiff  sued  the  defendant  for 
their  value ;  held,  that  the  plaintiff  may  show 
the  original  parol  contract  between  the  par- 
ties, and  that,  when  shown,  it,  and  not  the 
bill  of  lading,  will  be  considered  as  settling 
the  rights  of  the  parties;   that  the  bill  of 
lading  taken  under  the  circumstances  will 
not  be  held  to  supersede  or  overturn  or  de- 
stroy the  original  parol  contract  between  the 
parties.    Missouri  Pacifip  R'y  Co.  v.  Beeson, 
13  Amer.  &   Eng.  R.  R.  Cases  (Kans.),  53. 
1888. 

68.  —  Where  goods  are  shipped  under  a 
verbal  agreement  for  their  transportation, 
such  agreement  is  not  merged  in  a  bill  of 
lading,  which  is  partly  written  and  partly 
printed,  delivered  to  the  shipper  after  he 
has  parted  with  the  control  of  his  goods, 
notwithstanding  such  bill  of  lading,  by  its 
terms,  limits  the  liability  of  the  carrier, 
and  expresses  on  its  face  that,  by  accept- 
ing it,  the  shipper  agrees  to  its  conditions. 
The  mere  receipt  of  the  bill  after  the  verbal 
agreement  had  been  acted  upon  is  not  suffi- 
cient to  conclude  him  from  showing  what 
the  actual  agreement  was  under  which  the 
goods    had    been   shipped.     Schiff  v.  New 
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York  Central  and  Hudson  River  R.  R.  Co. , 
53  Howard's  Practice  {N.  Y.),  21.     1876. 

69.  —  The  plaintiffs  made  an  oral  contract 
witii  the  agent  of  the  "  Red  Line  "  to  trans- 
port goods  from  New  York  to  St.  Joseph 
in  a  refrigerator  car.  The  contract  was 
made  January  37, 1872,  but  the  bill  of  lading 
was  not  received  by  plaintiffs  until  between 
five  and  six  in  the  afternoon  of  that  day, 
when  it  was  too  late  to  retake  the  goods,  as 
tlie  train  on  which  they  were  left  at  half- 
past  iive.  The  bill  of  lading  omitted  to  state 
"refrigerator  car,  through;"  but,  when 
spoken  to,  the  agent  said  that  it  did  not 
make  any  difference;  that  the  car  would 
go  through  all  right.  Held,  that  the  verbal 
agreement  was  not  merged  in  the  bill  ofi 
lading.  Shiff  v.  New  Tiorh  Central  and 
Hudson  River  R.  R.  Co.,  16  Hun  (N.  Y.), 
278,  1878;  affirmed.  Same  v.  Same,  81  N.  Y., 
638,  1880. 

70.  —  Where  goods  were  delivered  to  a 
railway  company  in  Indiana,  marked  and 
directed  to  a  consignee  in  Leavenworth, 
Kansas,  for  transportation,  its  line  of  road 
terminating  at  Chicago,  111.,  and  it  appeared 
that  on  the  next  day  the  company  made  out 
and  delivered  to  the  shipper  a  bill  of  lading, 
containing  an  agreement  to  carry  the  goods 
to  the  company's  freight  station  in  Chicago, 
and  limiting  its  liability  to  its  own  line  of 
road,  and  that  the  goods  reached  Chicago  in 
safety,  and  were  transferred  to  another  com- 
pany, in  whose  custody  they  were  burned, 
it  was  held,  in  a  suit  against  the  company 
so  giving  such  bill  of  lading  to  recover  for 
the  loss,  that  it  was  error  to  refuse  to  admit 
in  evidence,  on  the  part  of  the  company,  the 
shipping  order,  containing  directions  as  to 
the  shipment  and  the  bill  of  lading.  Penn- 
sylvania Co.  V.  Fairchild,  69  111.,  260. 
1873. 

71.  —  Where,  upon  the  delivery  of  goods 
to  a  carrier  for  transportation,  and  before 
shipment,  a  receipt  or  bill  of  lading  is  de- 
livered to  the  shipper,  and  received  by  him 
without  objection,  he  is  chargeable  with  no- 
tice of  its  contents,  and  is  bound  by  its 
terms;  prior  parol  negotiations  cannot  be 
resorted  to  to  vary  them.  Hill  v.  Syracuse, 
Binghamton  and  New  York  R.  R.  Co.,  73  N. 
Y.,  351,  1878;  reversing  Same  v.  Same,  8 
Hun  (N.  Y.),  296,  1876. 


72.  —  Where  a  freight  bill  is  signed  "  W. 
T.  Noell  &  Co.,  Agents,"  not  appearing  on 
its  face  to  be  the  contract  of  a  railroad  com- 
pany, parol  evidence  is  not  admissible  to 
show  that  it  is  the  contract  of  the  company. 
Dixon  v.  Columbus  and  Indianapolis  R.  R. 
Co.,  4  Bissell  (IT.  S.  C.  C),  137.     1868. 

73.  Property  not  on  board.  As  a  general 
rule,  bills  of  lading  issued  for  property  not 
yet  on  board  are  void.  Stone  v.  Wabash,  St. 
Louis  and  Pacific  R'y  Co.,  9  Brad  well  (lU.), 
48.     1881. 

74.  Secitals.  Where  the  agent  of  a  rail- 
way company  has  authority  to  receive  grain 
for  shipment  over  its  road,  and  issue  in  the 
name  of  the  corporation  a  single  bill  of  lad- 
ing for  each  consignment  received,  receives 
twenty-three  thousand  pounds  of  wheat  as 
a  single  consignment  for  transportation 
to  St.  Louis,  and  at  the  instance  of  the 
shipper  issued  in  the  name  of  the  corpora- 
tion two  original  bills  of  lading  of  the  same 
tenor  for  such  single  consignment,  and  the 
shipper  negotiated  one  of  said  original  bills 
to  W.,  and  immediately  thereafter  nego- 
tiated and  transferred  by  indorsement  in 
writing  the  other  of  said  original  bills  to  the 
Wichita  Bank,  and  the  bank,  knowing  the 
custom  of  the  railway  company  to  issue 
only  one  bill  of  lading  for  each  shipment, 
and  relying  wholly  on  the  bill  for  its  secu- 
rity, accepted  the  same,  advanced  money 
thereon  in  good  faith,  and  in  the  regular 
course  of  its  business,  and  having  no  knowl- 
edge of  the  issuance  of  the  two  bills  of 
lading,  and  W.,  as  the  holder  of  the  bill  as- 
signed to  him,  received  all  of  the  wheat  so 
consigned  and  forwarded  to  St.  Louis,  heUd, 
that,  the  shipper  being  insolvent,  and  hav- 
ing absconded,  the  railway  company  is 
estopped  by  its  statement  and  promise  in 
the  bill  of  lading  to  deny  that  it  has  received 
the  grain  mentioned  therein,  and  is  liable 
to  the  indorsee  and  assignee  for  its  advances 
made  by  the  bank  in  good  faith  on  the  bill 
of  lading.  Wichita  Savings  Bank  v.  Atchi- 
son, Topeka  and  Santa  Fe  R.  R.  Co.,  20 
Kans.,  519,  1878;  20  Amer.  R'y  Rep.,  299. 

75.  —  A  common  carrier  is  estopped  from 
denying  that  certain  barrels  contain  eggs, 
after  having  given  a  bill  of  lading  for  them 
as  "  barrels  of  eggs,''  the  bill  of  lading  hav- 
ing been  transferred  to  a  bona  fide  holder. 
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Miller  v.  Hannibal  and  St.  Joseph  R.  R.  Co. , 
24  Hun  (N.  Y.),  607.  1881.  Held  contra,  on 
appeal.    Same  v.  Same,  90  N.  Y.,  480.     1883. 

76.  —  A  recital  in  a  bill  of  lading  that  goods 
received  by  a  carrier  are  in  good  order  when 
received  is  not  conclusive  evidence  of  the 
fact.  Mitohellv.  United  States  Express  Co., 
46  la.,  314.     1877. 

77.  —  Whei'e  a  common  carrier  receives 
goods  for  shipment,  and  gives  the  consignor 
a  bill  of  lading,  in  v?hich  the  goods  are  de- 
scribed to  be  in  apparent  good  order,  tlie  bill 
of  lading  is  prima  facie  evidence,  in  a  suit 
against  the  carrier,  that  the  goods  vcere  in 
good  condition.  Illinois  Central  R.  R.  Co. 
V.  Cobb,  72  111.,  148.     1874. 

78.  —  Defendant's  agent,  having  authority 
to  issue  bills  of  lading,  upon  delivery  to  him 
by  M.  of  a  forged  vi^arehouse  receipt,  issued 
to  M.  tvro  bills  of  lading,  each  stating  a  re- 
ceipt of  certain  lard  consigned  to  plaintiffs 
at  Nev7  York,  and  to  be  transported  and  de- 
livered to  them.  The  agent  vras  informed 
by  M.,  at  the  time  of  the  delivery  of  the  bills 
of  lading,  that  he  intended  to  use  them  in 
bank.  M.  drew  sight  drafts  on  plaintiffs,  to 
which  he  attached  the  bills  of  lading;  these 
were  delivered  to  a  bank,  and  were  for- 
vrarded  to  New  York,  and  the  drafts  were 
paid  by  plaintiffs,  on  presentation,  upon  the 
faith  and  credit  of  the  bills  of  lading.  In 
an  action  upon  the  bills  of  lading;  held, 
that  the  company  Was  bound  by  the  acts  of 
its  agent,  and  was  estopped  from  denying 
the  teceipt  of  the  lard,  and  that  plaintiffs 
were  entitled  to  recover.  Armour  v.  Michi- 
gan Central  R.  R.  Co.,  65  N.  Y.,  111.    1875. 

79.  —  Where  a  railroad  company  gives  a 
bill  of  lading  reciting  that  the  property  is 
then  lying  in  a  depot  at  a  certain  place,  and 
agrees  to  forward  the  same  to  the  coiisignee, 
and  others  advance  money  on  the  faith  of 
such  bill  of  lading,  which  is  assigned  by 
the  shipper,  the  railroad  company  will  be 
estopped,  as  against  such  persons,  from 
stowing  that  at  the  time  of  giving  such  bill 
of  lading  and  its  indorsement,  the  goods 
were  in  the  adverse  possession  of  another 
person,  so  as  to  defeat  an  action  brought  by 
tlie  consignee  so  advancing  money  on  the 
bill  of  lading.  St.  Louis  and  Iron  Moun- 
tain R.  R.  Co.  V.  Lamed,  103  111.,  293,  1883; 
6  Amer.  &  Eng.  R.  R.  Cases,  486. 


80.  Salvage.  Where  a  bill  of  lading  stip- 
ulated for  the  delivery  of  the  cargo  upon  the 
payment  of  "freight  and  charges,"  and  the 
vessel  .having  sunk,  the  carrier  paid  for 
the  recovery  of  the  cargo,  held,  that  the 
salvage  paid  was  a  charge  for  which  the  car- 
rier held  a  lien  upon  the  recovei-ed  property, 
Chicago  and  Southwestern  R.  R.  Co.  v.  North- 
western Union  Packet  Co.,  88  la.,  377.    1874. 


BONDS  OF  RAILWAY  COMPANIES. 

See  MORTQAQE. 

1.  Purchase.  A  purchaser  of  bonds  held 
to  be  a  bona  fide,  holder.  Potts  v.  Norfolk 
and  Petersburgh  R.  R.  Co.,  61  N.  Y.,  636. 
1874. 


BONUS. 

See  ScBSCEiPTioNS  by  Individuals. 


BRAKEMEN. 

See  Injuries  to  Employes. 


BRANCH  RAILWAYS. 

See  Lateral  Railways. 


BRIDGES. 

See  Injuries  to  Euployes. 

1.  Abutting  property;  damages.    In  an 

action  by  adjacent  lot  owners  for  damages 
occasioned  by  the  construction  of  approaches 
to  a  bridge,  evidence  of  damage  caused  by 
the  bridge  employes  throwing  dust  and  dirt 
from  the  bridge  in  baskets  is  not  admissible. 
East  St.  Louis  v.  Wiggins  Ferry  Co^,  11 
Bradwell(]ll.),  254.    1883. 

2.  Agreed  statement.  An  agreed  state- 
ment of  the  facts,  in  relation  to  the  sufficiency 
of  a  bridge  over  a  railway  cut,  held  insuffi- 
cient to  enable  the  court  to  pass  upon  the 
same.  Newark,  Somerset  and  Straitsville  R. 
R.  Co.  V.  CommissionerD  of  Perry  County,  80 
Ohio  St.,  130.    1876. 


BRIDGES. 
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3.  Constitutional  law.  The  statute  of 
1873,  ch.  395,  authorizing  a  railway  com- 
pany to  erect  across  a  river  a  bridge  adapted 
to  both  highway  and  railway  travel,  upon  a 
plan  to  be  approved  by  the  railway  commis- 
sioners, and  directing  that  a  certain  propor- 
tion of  the  cost  of  the  same  shall  be  paid  by 
the  county  in  which  it  is  situated,  such  pro- 
portion to  be  apportioned  by  commissionei-s 
to  be  appointed  by  the  court,  between  the 
county  and  the  cities  and  towns  specially 
benefited,  is  constitutional.  Brayton  v.  City 
of  Fall  River,  134  Mass.,  95.     1878. 

4.  Contract  for  construction ;  breach. 
Where  a  contract  calls  for  the  construction 
of  a  draw-bridge  upon  which  the  cars  of  a 
railroad  company  can  cross,  it  implies  that 
the  bridge  shall  be  serviceable  for  that  pur- 
pose and  capable  of  being  used  with  like 
facility  as  similar  bridges  properly  con- 
structed. If  a  defect  in  the  condition  of  a 
pier  upon  which  the  bridge  is  to  rest  will 
prevent  this  result  from  being  attained,  it  is 
the  duty  of  the  contractors  to  insist  upon  an 
alteration  of  the  pier,  or  to  make  it  them- 
selves, before  proceeding  with  the  construc- 
tion of  the  bridge.  Railroad  Co.  v.  Smith, 
31  Wallace,  255,  1874;  7  Amer.  R'y  Rep.,  383. 

5.  —  Where  a  pier  of  a  bridge  was  built 
under  the  supervision  of  an  agent  of  the  con- 
tractors for  the  bridge,  and  in  accordance 
with  his  directions,  he  is  held  to  have  knowl- 
edge of  any  defect  in  the  pier,  and  his  knowl- 
edge in  this  particular  is  the  knowledge  of 
the  contractors.    lb. 

6.  Contract  to  use  a  mnnicipal  bridge 
for  a  railway.  The  grant  to  a  railroad  com- 
pany of  the  right  to  lay  and  maintain  its 
track  over  a  bridge  belonging  to  the  city, 
and  to  use  and  operate  the  same,  in  an 
ordinance  which  contains  no  reservation  re- 
specting tolls  or  other  charges,  is  within 
municipal  authority ;  and  the  city  cannot,  by 
a  subsequent  ordinance,  impose  such  charges. 
Such  a  grant  is  not  impaired  by  the  fact  that 
the  railway  company  has  increased  its  use 
of  the  bridge  by  the  construction  of  another 
line  whose  business  passes  over  it.  The  rail- 
way company  has  th^  right  of  use  for  all  of 
its  business.  t)es  Moines  v.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.,  41  la.,  569.  1875. 

7.  Corporation  organized  in  two  states. 
The  legislature  of  Kentucky  incorporated  a 


bridge  company  with  the  usual  powers,  the 
object  of  which  was  the'  building  of  a  bridge 
across  the  Ohio  river  at  Covington,  but  with- 
held the  power  of  organization  until  the 
Ohio  legislature  should  confirm  the  act  of 
incorporation,  which  was  afterward  done. 
Held,  that  the  state  of  Kentucky  had  the 
power  to  create  such  corporation,  with  the 
right  to  exercise  in  that  state  any  powers 
not  in  violation  of  the  state  or  federal  con- 
stitution, and  it  was  essentially  a  Kentucky 
corporation.  Covington  v.  Covington  and 
Cincinnati  Bridge  Co.,  10  Bush  (Ky.),  69. 
1873. 

8.  County  bonds  in  aid  of.  County  bonds 
issued  for  the  purpose  of  erecting  a  public 
bridge  over  the  Platte  river,  conformable  in 
all  respects  to  the  laws  pf  the  state  author- 
izing the  issuance  of  bonds  in  aid  of  works 
of  internal  improvement,  are  valid.  Union 
Paeifio  R.  R.  Co.  v.  Commissioners  of  Col- 
fax County,  4  Neb.,  450.     1876. 

9.  — In  determining  what  constitutes  a 
work  of  intei-nal  improvement,  it  must  be 
tested  by  the  benefits  to  be  derived  by  the 
public,  and  not  by  its  extent  or  cost.     lb. 

10.  Draw-bridge.  A  pilot  having  mistaken 
his  course,  and  not  knowing  where  his  boat 
was,  attempted  the  dangerous  passage  of  a 
bridge  at  night,  at  the  highest  rate  of  speed 
and  without  any  lookout ;  held,  that  he  was 
guilty  of  negligence.  Under  such  circum- 
stances, the  collision  with  a  barg^  moored  to 
a  bridge  pier,  which  was  out  of  the  usual 
channel  of  navigation,  and  by  which  col- 
lision his  own  boat  was  lost,  was  held  not  to 
be  sufficient  to  entitle  the  owners  of  the  boat 
to  recover,  although  the  barge  was  without 
a  light.  Baltimore  and  Ohio  R.  R.  Co.  v. 
Wheeling,  etc.,  Transportation  Co.,  33  Ohio 
St.,  116.     1877. 

H.  Although  prudence  dictates  that  a 
vessel,  left  during  the  night  in  the  usual 
route  of  passing  craft,  should  display  a  light 
as  a  signal  of  warning  to  others,  yet,  when 
such  vessel  is  moored  out  of  the  usual  path 
of  navigation,  where  boats  rarely,  if  ever, 
come,  and  in  a  place  where  the  bridge 
work  was  going  on  from  day  to  day,  such 
work,  at  times,  necessitating  a  temporary 
closing  of  the  passage-way  altogether,  the 
absence  of  a  light  upon  a  vessel  so  circum- 
stanced is  not  necessarily  negligence.     lb. 
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12.  Erection  of  bnilding^s  upon  bridges. 

The  stringers  of  Cataract  bridge  rested  one 
end  on  an  abutment  in  the  city  of  Saco,  the 
other  on  a  pier  in  which  the  plaintiffs'  rail- 
way' and  the  city  had  each  an  interest,  but 
which  the  plaintiffs  were  boup^l  to  maintain. 
To  these  stringers  beams  were  fastened,  and 
projected  at  right  angles  beyond  the  sides  of 
the  bridge.  On  these  beams,  outside  of  the 
limits  of  the  highway,  and  over  the  east 
branch  of  the  Saco  river,  and  over  land  in 
which  the  plaintiffs  had  no  interest,  the  de- 
fendant built,  by  permission  of  the  city,  a 
shop.  The  city  made  repairs  upon  Cataract 
bridge  before  and  after  the  erection  of  the 
shop.  Held,  that  the  railway  could  not 
maintain  the  process  of  forcible  entry  and 
detainer  against  the  defendant  for  a  part  of 
their  bridge.  Boston  and  Maine  B.  R.  Co. 
V.  Durgin,  07  Me.,  203.     1877. 

13.  Evidence ;  vibration.  Where  the 
plaintiiJ  claimed  damages  by  reason  of  the 
jar  caused  by  the  passage  of  loaded  teams 
over  a  bridge,  it  is  competent,  upon  cross- 
examination,  to  show  how  the  opposite  ap- 
proach is  constructed ;  that  there  is  more 
vibration  tliere,  and  that  buildings  at  the 
opposite  approach  are  not  injured  by  the 
vibration.  East  St.  Louis  v.  Wiggins  Ferry 
Co.,  11  Bradwell  (III),  254.     1883. 

14.  Ferry  franchise.  Suit  was  brought  to 
recover  damages  for  injuries  alleged  to  have 
been  done  to  certain  lands,  and  to  a  certain 
ferry  franchise,  by  reason  of  the  construc- 
tion of  a  dike  in  the  Mississippi  river  by  the 
defendant.  Held,  that  plaintiff  had,  under 
the  laws  of  Illinois,  and  according  to  the  evi- 
dence, no  title  to  the  lands,  for  injury  to 
which  the  suit  was  brought ;  that  the  Set  of 
the  general  assembly  of  Illinois,  granting  a 
charter  for  a  ferry  across  the  Mississippi 
river,  under  which  the  plaintiff  claims,  did 
not  give  the  grantee  any  right  to  control  the 
channel  of  the  river,  or  to  prevent  its  im- 
provement, without  compensation  to  him  by 
the  United  States.  Lonergan  v.  Mississippi 
River  Bridge  Co.,  5  Federal  Reporter,  777; 
2  McCrary  (U.  S.  C.  C),  451.     1881. 

15.  —  The  legislature  of  Illinois,  in  grant- 
ing a  charter  for  a  ferry  across  the  Missis- 
sippi river,  cannot  give  the  grantee  any 
right  which  will  hinder  or  in  any  manner 
obstruct  the  free  navigation  of  the  river  or 


impede  the  commerce  of  tlie  country  along 
or  across  the  river.  Mississippi  River 
Bridge  Co.  v.  Lonergan,  91  111.,  008.    1879, 

IC.  Floods.  A  railway  company,  in  car- 
rying its  road  across  a  watercourse  or  chan- 
nel, is  bound  to  provide  for  even  those 
extraordinary  floods  which,  by  the  exercise 
of  the  highest  circumspection,  may  be 
anticipated.  Kansas  Paoifio  R'y  Co.  v. 
Miller,  3  Colo.,  443,  1874;  20  Amer.  R'y  Rep., 
245. 

17.  —  The  question  being  as  to  the  char- 
actor  of  a  stream,  a  railway  bridge  over 
which  had  been  destroyed  by  a  flood,  and 
whether  the  defendants  were  negligent  in 
not  foreseeing  and  providing  against  such 
occurrence,  held,  that  evidence  of  floods 
subsequent  to  that  which  caused  the  injury 
was  improperly  received.    lb. 

18.  Highway;  repair.M.  Without  authority 
of  law,  a  railroad  company,  thirty  years  ago, 
changed  the  public  road  at  one  of  its  cross- 
ings, cut  out  a  new  road,  and  at  some 
expense  built  a  bridge  over  a  stream  said 
new  road  crossed ;  and  by  common  consent 
the  old  road  was  abandoned  and  the  new 
one  made  public.  Held,  that  the-  railroad 
company,  in  the  absence  of  any  contract  so 
to  do,  is  not  bound  to  keep  up  said  bridge, 
and  the  mere  fact  that  the  company  first 
built  it,  and  that  it  has  since,  at  various 
times,  repaired  it  (it  being  near  one  of  its 
depots),  does  not  make  an  implied  contract 
with  the  county  that  the  company  will  keep 
it  in  repair.  Brookins  v.  Central  R.  R.  and 
Banking  Co.,  48  Ga.,  523,  1878;  11  Amer. 
R'y  Rep,,  388. 

19.  Ice  gorge.  An  instruction  charging 
the  jury  "that  notwithstanding  the  fact 
that  the  railroad  company,  when  it  con- 
structed its  bridge,  did  so  in  a  prudent  man- 
ner, according  to  the  best  information  it 
could  obtain  at  the  time  of  its  construction, 
yet,  if  it  subsequently  appeared  that  its  con- 
struction was  such  that  damages  would 
result  from  the  gorging  of  ice  against  the 
bridge,  and  that  damages  would  result  to 
the  plaintiff  and  other  property  holders  in 
the  vicinity  of  the  bridge,  by  reason  of  the 
overflow  of  ice  and  water  in  consequence  of 
said  gorge,  and  the  defendant  had  the  time 
and  the  opportunity  and  means,  by  a  reason- 
able effort  on  its  part  in  that  behalf,  to  avoid 
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or  prevent  such  damage,  it  was^  its  duty  so 
to  do;  and  it  was  required  to  use  all  reason- 
able effort  to  avert  such  damages,  and  if  it 
failed  so  to  do,  it  is  liable  to  plaintiff  for  the 
damages  sustained  by  him  as  resulted,  di- 
rectly from  such  failure."  Held,  erroneous, 
and  a  new  trial  awarded.  Omaha  and  Re- 
publiean  Valley  R.  R.  Co.  v.  Brown,  14  Neb., 
170,  1883;  11  Amer.  &  Eng.  E.  R.  Cases,  501. 

20.  Injunction.  A  preliminary  injuno- 
.tion  to  restrain  the  erection  of  a  bridge 
across  a  navigable  river  will  not  be  allowed, 
wliere  it  is  shown  that  such  bridge  will  not 
be  an  obsti-uction  necessarily  amounting  to 
a  nuisance.  Northern  Paciflc  R.  R.  Co.  v. 
Barnesville  and  Moorhead  R.  R.  Co.,  4  Fed- 
eral Reporter,  173 ;  3  McCrary  (U.  S.  C.  C), 
334.     1880. 

21.  Injury  to  bridg'es.  Though  a  plaint- 
iff may  have  been  guilty  of  negligence,  and 
although  that  negligence  may,  in  fact,  have 
contributed  to  the  accident  which  is  the  sub- 
ject of  the  action,  yet,  if  the  defendant 
could,  in  the  result,  bj  the  exercise  of  ordi- 
nary care  and  diligence,  have  avoided  the 
mischief  which  happened,  the  plaintiff's  neg- 
ligence will  not  excuse  him.  A  railway 
company  was  in  the  habit  of  taking  full 
trucks  from  the  siding  of  a  colliery  owner, 
and  returning  the  empty  trucks  there.  Over 
this  siding  was  a  bridge  eight  feet  high  from 
the  ground.  On  a  Saturday  afternoon,  when 
aU  the  colliery  men  liad  left  work,  the  serv- 
ants of  the  defendant  ran  some  ti'upks  on 
the  siding.  All  but  one  were  empty,  and  that 
one  contained  another  truck,  and  their 
joint  height  amounted  to  eleven  feet.  On 
the  Sunday  evening  the  railway  employes 
brought  on  the  siding  many  other  empty 
trucks,  and  pushed  forward  all  those  pre- 
viously left  on  the  siding ;  some  resistance 
was  felt,  the  power  of  the  engine  pushing 
the  trucks  was  increased,  and  the  two  trucks, 
the  joint  height  of  which  amounted  to  eleven 
feet,  struck  the  bridge  and  broke  it  down. 
In  an  action  to  recover  damages  for  the  in- 
jury, the  defense  of  contributory  negligence 
was  set  up.  The  judge  at  the  trial  told  the 
jurors  that  the  plaintiffs  must  satisfy  them 
that  the  accident  happened  solely  through 
the  negligence  of  the  defendant's  servants, 
for  that  if  both  sides  were  negligent,  so  as  to 
contribute   to  the    accident,   the    plaintiffs 


could  hot  recover.  Held,  a  misdirection,  and 
a  new  trial  ordered.  Radley  v.  London  and 
North  Western  Railway  Co.,  Law  Reports,  1 
Appeal  Cases,  754,  1876;  18  Eng.  (Moak),  .S7. 

22.  —  The  plaintiffs,  colliery  owners,  had 
a  siding  adjoining  the  defendant's  line, 
which  was  crossed  by  a  bridge,  and  on  to 
which  the  defendant  was  in  the  habit  of 
conveying  the  plaintiffs'  empty  trucks  from 
their  line,  the  plaintiffs  removing  them  as 
they  thought  fit.  The  defendant  was  ac- 
customed to  bring  such  empty  trucks  along 
its  main  line  at  any  hour  by  day  or  night, 
and,  without  notice  to  the  plaintiffs,  ta  shunt 
such  trucks  on  to  the  siding  and  leave  them 
there  to  be  disposed  of  by  the  plaintiffs. 
One  Saturday  evening,  after  working  hours, 
the  defendant  brought  on  to  the  plaintiffs' 
siding  and  left  there  trucks  of  the  plaintiffs, 
one  of  which  was  loaded  with  a  broken 
truck  to  such  a  height  that  it  would  not  pass 
under  the  bridge.  More  than  twenty-four 
hours  afterwards,  but  before  work  was  re- 
sumed at  the  plaintiffs'  works,  the  defend- 
ant, after  dark,  pushed  on  to  the  siding 
other  trucks  of  the  plaintiffs',  which  pushed 
the  loaded  truck  up  to  the  bridge,  by  which 
means  the  further  progress  of  the  train  of 
trucks  was  cheolied.  The  engine-driver,  be- 
lieving that  the  obstruction  was  caused  by  a 
bx-eak,  drew  back  the  engine,  and  gave  with 
it  such  a  push  to  the  train  that  the  loaded 
truck  knocked  down  the  bridge.  In  an  ac- 
tion for  the  damage  so  done,  the  jury  found 
that  the  plaintiffs  were  guilty  of  contribu- 
tory negligence  in  not  removing  the  loaded 
truck — by  the  majority  of  the  exchequer 
chamber  (Denman,  J.,  dissenting),  reversing 
the  decision  of  the  court  of  exchequer,  that 
there  was  evidence  of  contributory  negli- 
gence to  go  to  the  jury.  Radley  v.  London 
and  North  Western  Railway  Co.,  Law  Re- 
ports, 10  Exchequer  Cases,  100,  1S75 ;  13  Eng. 
(Moak\  544. 

23.  International  bridge.  The  act  of 
congress  passed  in  June,  1870,  providing, 
among  other  things,  that  "all  raihvay  com- 
panies desiring  to  use  the  said  bridge  shall 
have  and  be  entitled  to  equal  rights  and 
privileges  in  the  passage  of  the  same,  and  in 
the  use  of  the  machinery  and  fixtures  there- 
of, and  of -all  the  approaches  thereto,  under 
and  upon  such  terms  and  conditions  as  shall 
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be  prescribed  by  tlie  district  court  of  the 
United  States,"  etc.,  does  not  confer  upon 
such  court  jurisdiction  over  a  controversy 
relating  solely  to  the  compensation  which  is 
due  the  corporation  for  the  use  of  the  bridge. 
Canada  Southern  B'i/  Co.  v.  International 
Bridge  Co.,  8  Federal  Reporter,  190.     1881. 

24.  —  A  determination  by  a  court,  under 
the  authority  of  a  statutory  enactment,  in  a 
case  of  disagreement,  of  the  "  terms  and  con- 
ditions" upon  which  a  I'ailway  company 
should  be  entitled  to  the  use  of  a  bridge  and 
its  appurtenances,  after  hearing  the  allega- 
tions and  proofs  of  the  parties,  is  not  an  im- 
proper exercise  of  the  judicial  function. 
Canada  Northern  Ry  Co.  v.  International 
Bridge  Co.,  7  Federal  Reporter,  658.    J880. 

25.  Jurisdiction  to  abate.  A  justice  of 
the  peace  has  no  jurisdiction  to  abate,  as 
a  nuisance,  a  bridge  erected  by  a  railway 
over  a  navigable  stream.  Macon  and  Bruus- 
mck  B.  B.  Co.  v.  Pate,  50  Ga.,  156.    1878. 

26.  Over  a  dry  channel.  Where,  in  a 
newly  settled  country,  a  bridge  was  built 
over  a  channel  then  containing  no  water,  and 
wherein  no  flow  of  water  was  known  to 
have  occurred,  he.ld,  that  due  diligence  re- 
quired an  inquiry  and  examination  as  to  its 
Character  and  the  declivity  of  the  circumja- 
cent couutiy,  to  ascertain  the  quantity  of 
water  likely  to  flow  there  in  the  future;  that 
if  indications  existed  in  the  vicinity,  of  for- 
mer floods,  e.  g.,  drift  wood  and  the  like  in 
the  branches  of  bushes,  or  water  marks  upon 
the  trunks  of  trees,  it  was  gross  negligence 
to  construct  the  bridge  with  its  approach  of 
light  and  unsubstantial  soil,  reaching  into 
the  water-way.  Kansas  Pacific  B'y  Co.  v. 
Miller,  2  Colo.,  443,  1874;  20  Anier.  R'y  Rep., 
245. 

27.  Navigable  streams.  Congress  may  au- 
thorize the  construction  of  a  bridge  over  a 
public  navigable  water,  although  the  same 
will,  to  some  extent,  interfere  with  naviga- 
tion ;  and  its  determination  as  to  the  extent 
of  the  interference  which  will  be  permitted 
is  conclusive.  People  ex  rel.  v.  Kelly,  76  N. 
Y.,  475.     1879. 

28.  —  The  power  granted  by  the'  legisla- 
ture to  a  railway  company  to  build  a  road 
between  two  points  carries  authority  to 
cross  navigable  waters  and  to  build  neces- 
sary draw-bridges,  and  this  authority  implies 


the  right  and  imposes  the  duty  to  maintain 
and  repair  or  rebuild  such  bridges.  A  rail- 
way company  having  authority  to  build  or 
rebuild  a  bridge  across  a  navigable  stream 
is  not  responsible  in  damages  for  temporary 
obstruction  of  the  stream  by  scaffolding,  or 
by  the  construction  of  a  temporary  station- 
ary bridge,  and  for  unavoidable  delay  in  the 
completion  of  the  bridge.  Hamilton  v. 
Vicksburg,  Shreveport  and  Pacific  B.  B.  Co., 
84  La.  An.,  970.     1882. 

29.  —  The  remedy  for  the  obstruction  of  a 
navigable  stream  by  a  railway  bridge  is  by 
indictment.  An  actioti  will  not  lie  at  the 
instance  of  an  individual.  Small  v.  Grand 
Trunk  B'y  Co.,  15  Upper  Canada,  Queen's 
Bench,  283.     1857. 

80.  —  Under  the  general  railway  law  of 
Wisconsin  (ch.  119,  General  Laws  of  1872),  a 
corporation  duly  organized  in  pureuance 
thereof,  if  its  line  of  road  crosses  a  naviga- 
ble stream,  is  authorized  to  build  a  bridge 
over  such  stream,  subject  only  to  tho  re- 
strictions specilied  in  the  law.  Miller  v, 
Prairie  du  Chien  and  McGregor  B'y  Co.,  84 
Wis.,  588.     1874. 

81.  —  The  power  of  the  Northern  Pacific 
Railway  Company  to  build  bridges  over  nav- 
igable streams  considered.  Hughes  v.  North- 
ern Pacific  B'y  Co.,  18  Federal  Reporter,  106. 
1883. 

32.  —  The  federal  court  will  not  enjoin 
tho  erection  of  a  bridge  over  the  Raritan 
river,  authorized  by  an  act  of  the  New  Jer- 
sey legislature,  although  it  may  completely 
intercept  navigation,  except  as  accommo- 
dated by  draws,  where  congress  has  not  leg- 
islated on  the  subject.  Easton  v.  N.  V.  and 
Long  Branch  B.  B.  Co.,  9  Philadelphia 
(U.  S.  C.  C),  475.     1878. 

88.  Personal  lii,)nries.  The  owners  of 
private  grounds  are  liable  for  injuries  to 
children,  although  trespassing  at  the  time, 
where,  from  the  peculiar  nature  and  exposed 
position  of  the  dangerous  defect  or  agent, 
the  owner  should  reasonably  anticipate  such 
injury  to  flow  therefrom  as  actually  hap-i 
pened.  Coppner  v.  Pennsylvania  Co.,  12 
Bradwell  (111.).  600.     1883. 

84.  —  The  liability  of  the  owner  of  the 
franchise  of  a  toll  bridge  for  injury  to  per- 
sons and  teams  is  not  aUeoted  by  the  fact 
that  a  railway  company  is  under  obligation 
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to  keep  the  bridge  in  repair.  lift  v.  Towns, 
83  Ga.,  47.     1874. 

35.  Transit  company ;  injury  to  passen- 
gers. Where  an  arrangement  between  a 
transit  company  and  a  bridge  company  al- 
lowed collectors  of  the  latter  tonuount  trams 
of  the  former  while  passing  over  a  bridge, 
for  the  purpose  of  collecting  the  bridge  fare, 
but  the  running  of  the  trains  was  under  the 
control  of  the  former,  and  the  superintend- 
ents in  charge  of  these  operations  were  its 
agents,  held,  that  an  insti-uction  to  the  effect 
that  if  the  jury  believe,  from  the  evidence, 
that  the  bridge  conductor  was  not  employed 
by  the  transit  company,  and  had  no  author- 
ity from  said  company  to  act  for  it,  and  was 
not  authorized  by  it  to  exercise  any  control 
over  the  passengers  on  the  tx'ain  moved  by 
the  said  company,  but  by  the  bridge  com- 
pany to  collect  the  bridge  fare  on  the  trains 
passing  the  bridge,  then  the  transit  company 
cannot  be  held  liable  for  any  act  done  by  said 
bridge  conductor  in  exercising  control  over 
deceased,  etc.,  was  properly  refused,  as  it  did 
not  meet  or  negative  the  state  of  facts  dis- 
closed by  the  record,  as  ^le  two  corporations 
were  clearly  acting  together  in  such  trans- 
portation. Union  R'y  and  Transit  Co.  v. 
Kallaher,  13  Bradwell  (111.),  400.     1883. 

38.  Wharves;  damages.  No  action  will 
lie  to  recover  damages  for  the  obstruction  of 
a  navigable  stream  by  the  erection  of  a 
bridge  across  the  same,  whereby  the  owner 
of  a  tract  of  land  and  a  wharf  above  the 
bridge  is  prevented  from  coming  to  the 
wharf  from  the  sea  in  vessels,  although 
his  wharf  is  the  only  one  above  the  bridge 
used  for  business  purposes;  and  he  is  thereby 
compelled  to  abandon  the  use  of  his  wharf 
for  such  purposes,  and  to  transport  his  goods 
by  land  at  an  enhanced  expense.  Blaclavell 
V.  Old  Colony  JR.  R.  Co.,  123  Mass.,  1.     1877. 

87.  Various  rivers  —  Delaware  river. 
The  general  railway  law,  approved  April  3, 
1873,  provides  for  conferring  the  franchise 
of  bridging  the  Delaware,  so  far  as  the  au- 
thority of  New  Jersey  can  avail  for  that 
purpose.  Attomey-Oeneral  v.  Delaware  and 
Bound  Brook  B.  R.  Co.,  27  N.  J.  Eq.,  631. 
1876. 

38.  —  When  Pennsylvania  has  authorized 
one  of  its  railroad  corporations  to  bridge  the 
Delaware  so  as  to  connect  with  any  New 


Jersey  road,  and  New  Jersey  has  authorized 
one  of  its  railroad  companies  to  bridge  it  so 
as  to  connect  with  any  Pennsylvania  road, 
the  states  have  exercised  concurrent  juris- 
diction under  the  treaty  of  1783,  in  such 
manner  as  to  give  mutual  consent  to  the 
erection  of  a  bridge  by  the  New  Jersey  and 
Pennsylvania  companies  jointly,  each  from 
its  own  bank  to  the  center  of  the  stream.  lb. 

39.  —  Healy  slougli.  The  body  of  water 
in  Cook  county,  connected  with  the  south 
branch  of  the  Chicago  river,  and  known  as 
the  "Healy  slough,"  is  not  a  navigable 
stream.  Tlie  public  have  no  easement  over 
the  "  Healy  slough  "  of  a  character  to  render 
a  permanent  railroad  bridge  over  the  same  a 
public  nuisance.  Joliet  and  Chicago  B.  R. 
Co.  V.  Healy,  94  111.,  416.     1880. 

49.  —  But,  without  reference  to  the  rights 
of  the  public,  or  of  riparian  owners,  in  re- 
spect to  the  navigability  of  the  "  Healy 
slough,"  where  it  was  sought  by  the  owner 
of  a  lot  of  ground  abutting  upon  the  slough, 
by  bill  in  chancery,  to  compel  a  railroad  com- 
pany to  remove  a  permanent  bridge  it  had 
erected  over  the  same  for  railroad  purposes, 
and  to  restore  that  body  of  water  to  its  former 
condition,  by  constructing  a  d,raw-bridge  or 
otherwise,  so  as  not  to  impair  its  usefulness, 
and  to  enable  cohiplainants  to  avail  thereof 
as  a  means  of  communication  by  vessels 
from  the  Chicago  river  to  a  canal  or  slip 
owned  by  them,  it  appeared  there  was  a 
space  of  ground  over  which  they  had  no 
conti-ol,  between  complainants'  canal  and 
the  slough,  which  cut  off  the  water  connec- 
tion, so  that  a  swing-bridge  over  the  slough, 
in  place  of  the  permanent  bridge  sought  to 
be  removed,  would  be  of  no  avail  to  them 
for  the  purposes  alleged.  It  was  held  a 
court  of  chaiicery  would  not  grant  the 
prayer  of  the  bill  to  do  so  useless  an  act  as 
the  removal  of  the  permanent  bridge,  inas- 
much as  such  action  could  result  only  in 
injury  and  expense  to  the  i-ailroad  company, 
without  any  corresponding  advantage  to  the 
complainants.     lb. 

41.  —  Ohio  river.  Congress  could  with- 
draw its  assent  whenever  it  determined  that, 
in  regard  to  the  construction  of  the  bi-idge, 
other  requirements  than  those  originally 
prescribed  were  essential  to  secure  due  pro- 
tection  to    the    navigation    of    the    r'iver. 
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Bridge  Co.  v.  United  States,  105  U.  S.,  470. 
1881. 

42.  —  The  bridge  over  the  Ohio  river  at 
Parkersburg  being  authorized  by  act  of  con- 
gress, the  obstruction  of  navigation  at  that 
point,  so  far  as  it  vras  reasonable  and  neces- 
sary to  the  construction  of  the  vifork,  was 
justified.  Baltimore  and  Ohio  M.  B.  Co.  i>. 
Wheeling,  etc..  Transportation  Co.,  83  Ohio 
St.,  116.     1877. 

48.  —  Missouri  river.  Section  3  of  the 
act  of  congress  of  July  35,  1888,  authorizing 
the  constriaotion  of  bridges  across  tlie  Missis- 
sippi river  and  across  the  Missouri  river  at 
Kansas  City,  construed  as  requiring  that  the 
passage  way  for  vessels  between  the  piers  of 
any  draw-bridge  built  under  said  act  shall  be 
one  hundred  and  sixty  feet  wide  in  tlio  clear, 
measured  by  a  line  running  directly  across 
the  channel,  and  at  right  angles  with  the 
piers  of  the  bridge.  Where  a  bridge  is  built 
diagonally  across  the  river,  a  measurement 
along  tlie  line  of  the  bridge  is  not  the  proper 
measui-eraent.  Missouri  River  Packet  Co.  v. 
Hannibal  and  St.  Joseph  B.  B.  Co.,  3  Federal 
Reporter,  385;  1  McCrary  (U.  S.  C.  C),  381. 
1880. 

44.  —  East  river ;  New  York  aad  Brook- 
lyn bridgre.  The  statutes  in  relation  to  the 
above  mentioned  bridge,  construed.  New 
York  and  Brooklyn  Bridge,  In  re,  73  N.  Y., 
637.     1878. 


BY-LAWS. 

See  Penalties;  Bills  of  Ladino. 


CANALS. 

See  Emihent  Domain. 

1.  Bridge.  A  railway  company  must  be 
enjoined  from  building  a  swinging  bridge 
over  a  canal  when  the  bottom  of  the  bridge 
is  to  be  within  three  feet  of  the  surface  of 
the  water.  Pa.  Canal  Co.  v.  Philadelphia 
and  Beading  B.  B.  Co.,  3  Pearson  (Pa.),  854. 
1879. 

2.  —  The  Philadelphia  and  Reading  R'y  Co. 
has  authority  by  its  charter  to  pass  over  as 
well  as  under  canals.    lb. 

8.  Contract  for  water  power.  An  agree- 
ment by  the  Delaware  and  Raritan  Canal 
Co,,  guarantying  to  A.,  his  heirs  and  assigns, 


forever,  out  of  the  feeder  of  the  canal,  suffi- 
cient water  for  throve  runs  of  stones  at  all 
times,  and  for  a  fourth  run  of  stones  at  all 
times  except  when  the  water  could  not  be 
taken  without  injury  to  the  company,  etc., 
in  consideration  of  a  grant  of  land  by  A.  to 
the  company  for  its  purposes  according  to  its 
charter,  and  the  release  of  damages  awarded 
against  the  company  in  A.'s  favor  on  pro- 
ceedings in  condemnation,  and  the  relin- 
quishment  by  A.  of  valuable  water  rights  in 
the  Delaware  river,  held,  not  to  be  ultra 
vires.  Hoppock's  Executors  v.  United  New 
Jersey  B.  B.  and  Canal  Co.,  37  N.  J.  Eq., 
386.     1876. 

4.  Erie  canal;  tltje.  The  state  of  Indiana 
acquired  an  absolute  title  to  the  property 
used  in  the  construction  of  the  Wabash  and 
Erie  canal,  which,  upon  the  sale  of  the 
canal  and  its  appeiidages  after  its  abandon- 
ment as  a  canal,  passed  to  the  purchasers. 
Mason  v.  Lake  Erie,  Evansville  and  South- 
western B'y  Co.,  9  Bissell  (U.  S.  C.  C),  389. 
1830. 

5.  Failure  to  fence.  The  ownqlr  of  land 
adjoining  a  public  road  is  under  no  obliga- 
tion to  fence  excavations  in  his  land  unless 
they  are  so  near  to  the  road  as  to  be  danger- 
'0U3  to  persons  lawfully  using  it.  Where  a 
canal  company  constructed  a  canal  by  the 
side  of  an  ancient  public  footway,  at  a  dis- 
tance of  about  twenty-four  feet  from  it, 
with  a  towing-path  on  the  bank  of  the  canal 
and  an  intermediate  space  between  them, 
and,  in  consequence  of  the  acts  of  persons 
authorized  by  the  company,  the  distinction 
between  the  footway  and  the  canal  had  be- 
come obliterated;  and  it  appeared  that» 
although  the  public  had  no  right  to  pass  over 
the  intermediate  space  between  the  footway 
and  the  canal,  they  were  permitted  by  the 
company  to  do  so  without  objection,— Ma, 
that  the  company  was  under  no  obligation 
to  fence  the  canal ;  and  consequently  that  no 
action  lay  against  it,  under  the  9  and  10  Vict., 
0.  93,  by  the  personal  representative  of  a 
party  who  had  quitted  the  footway,  ^nd,  in 
consequence  of  the  dangerous  state  of  the 
canal,  fell  in  and  was  drowned.  Binks  v. 
South  Yorkshire  Bailway  Co.,  8  Best  & 
Smith,  344;  118  E.  0.  L.,  243.     1863. 

e.  Obstruction;  limitation  of  action. 
A  railway  company  was  empowered  by  stat- 
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ute  to  divert  a  canal,  and  it  was  enacted  that 
if  by  any  accident,  or  in  the  execution  of 
any  works  authorized  by  the  act  (otherwise 
than  from  tlie  neglect  or  mismanagement  of 
the  canal  company),  or  by  reason  of  the  bad 
state  of  repair  of  the  railway  company's 
works,  the  canal  should  be  so  obstructed 
that  boats  could  not  pass,  the  railway  com- 
pany should  pay  the  canal  company,  by  way 
of  ascertained  damages,  101.  at  least  for 
every  hour  during  which  the  obstruction 
should  continue,  and  if  it  should  continue 
beyond  seventy-two  consecutive  hours,  or 
should  have  been  occasioned  by  any  wilful 
act  of  the  railway  company,  then  at  201.  per 
hour,  at  lease,  by  way  of  ascertained  dam- 
ages; and  that  in  default  of  payment,  on 
demand,  etc.,  the  canal  company  might  re- 
cover the  sum  by  action  of  debt,  or  on  the 
case.  But  this  clause  was  not  to  prevent 
the  recovery  of  special  damage  in  respect  of 
injuries  by  machines  or  engines  on  the  rail- 
way, or  of  tlie  acts  or  defaults  of  the  rail- 
way company  in  respect  of  which  the  lowest 
amount  of  liquidated  damages  was  ascer- 
tained, as  aforesaid,  though  the  special  dam- 
age might  exceed'  the  liquidated  damages ; 
but  if  sucii  liquidated  damages  should  have 
been  paid,  and  any  action  for  special  dam- 
age should  be  brought,  credit  was  to  be 
given  therein  for  such  payment.  It  was 
also  enacted  that  no  action  should  be 
brought  without  twenty  days'  notice,  nor 
unless  brought  within  six  calendar  months 
next  after  the  act  committed,  or,  in  case 
there  should  be  a  continuation  of  dam- 
age, then  within  six  calendar  months 
next  after  the  doing  such  damage  should 
have  ceased.  Held,  1.  That  an  action  of 
debt  for  liquidated  damages  incurred  by  ob- 
structing the  canal  was  an  action  for  some- 
thing done  in  pursuance  of  the  act,  and  that 
the  limitation  clause  applied.  2.  The  dec- 
laration stating  that  the  canal,  by  means  of 
the  defendant's  works,  became  obstructed  on 
a  certain  day,  and  continued  so  obstructed  for 
ninety-nine  hours  next  following,  and  that 
defendant  refused  payment  when  demanded. 
Held,  that  the  time  of  limitation  ran  from 
the  last  obstruction,  and  not  from  the  de- 
mand of  payment.  Kennet  Co.  v.  Great 
Western  Railway  Co.,  7  Adolphus  &  Ellis, 
N.  S.,  824;  58  E.  C.  L.,  823.   ,1845. 


7.    Obstruction   by   locomotive    falling 
through  bridge ;  damages  to  boat  owners. 

The  defendant's  line  crosses  the  Seneca  canal 
at  the  foot  of  Cayuga  lake,  over  a  draw-bridge. 
A  bridge  has  been  maintained  at  this  point 
for  a  period  of  thirty-five  years.  While  the 
draw  was  open  and  a  canal  boat  was  passing 
through,  the  defendant  carelessly  ran  a  loco- 
motive into  the  draw  and  upon  the  boat, 
sinking  it,  and  thereby  suspending  all  navi- 
gation at  that  place  for  a  period  of  five 
days.  Immediately  after  the  accident,  the 
defendant  proceeded  with  due  diligence  to 
remove  the  obstruction  and  repair  the  bridge. 
These  actions  were  brought  by  the  owners 
of  canal  boats,  who  were  at  the  time  of  the 
accident  engaged  in  carrying  coal  from  Ith- 
aca to  Geneva,  to  recover  damages  sustained 
by  their  having  to  wait  at  the  bridge  until 
the  obstruction  was  removed.  Held,  that 
they  were  entitled  to  recover.  Briggs  v. 
New  York  Central  and  Hudson  River  R.  R. 
Co.,  30  Hun  (N.  Y.),  291.     1883. 

8.  Pennsylvania  caual.  In  ejectment, 
land  covered  originally  by  the  slopes  and 
embankments  of  the  Penlisylvania  canal,  as 
well  as  any  portion  beyond  it  necessarily 
occupied  by  the  ordinary  accretions,  may  be 
recovered  by  the  Western  Pennsylvania  Rail- 
way Co.  to  the  extent  of  its  ownership;  and 
it  cannot  be  estopped  from  doing  so  by  the 
unauthorized  acts  of  its  agents  in  allowing 
parties  to  take  and  hold  possession  of  the 
said  land.  Western  Pa.  R.  R.  Co.  v.  Childs, 
3  Pittsburgh,  168.     1869. 

9.  Kepair.  The  duty  of  the  Pennsylvania 
R.  R.  Co.  to  repair  a  certain  canal  deter- 
mined. Pennsylvania  R.  R.  Co.  v.  Patter- 
son, 73  Pa.  St.,  491.     1873. 

10.  Use  for  railway  purposes.  The  board 
of  public  works  of  Ohio  is  not  authorized  by 
law  to  grant  to  a  railway  corporation  the 
right  to  lay  its  track  and  to  maintain  and 
operate  a  railroad  on  and  along  the  berme 
bank  of  a  navigable  canal  belonging  to  the 
state.  State  ex  rel.  v.  Cincinnati  Central 
R'y  Co.,  37  Ohio  St.,  157,  1881;  10  Amer.  & 
Eng.  R.  R.  Cases,  83. 

H.  —  The  state  of  Indiana,  under  various 
acts  of  the  legislature,  -acquired  the  absolute 
title  to  the  tow-path  of  the  Wabash  and 
Erie  canal,  and  the  mere  fact  that  the  land 
ceased  to  be  used  for  that  purpose  did  not  re- 
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vest  the  same  in  the  original  owners,  where 
the  property  in  controvei-sy  had  been  trans- 
ferred to  trustees  for  the  benefit  of  creditors 
of  the  state.  Mason  v.  Lake  Erie,  Evans- 
ville  awl  Southwestern  R'y  Co.,  1  Federal 
Reporter,  713.     1880. 


CARRIAGES. 

See  0MNIBT7S  Lines. 


CARRIERS  —  COMMON. 

See  Baggage;  Cakbiage  of  Merchandise;  Caebiage 
OF  Live  Stock;  Injuby  to  Passengees;  Passen- 

GEBS.       ■ 

[The  various  matters  pertaining  to  common  car- 
riers are  distributed  under  different  heads  throughout 
this  Digest.] 


CARRIAGE  OF  LITE  STOCK. 

See  Oaeriage  of  IHebchandisb. 

I.    CONTBACTS       LIMITING     THE      CARKIEB'S 
LIABILITY.  ^ 

II.  Extent  of  cabeier's  liability. 
III.  General  matters, 

I.  Contracts  limiting  the  oaeeiee's 
liability. 

1.  Carriage  beyond  destination.  Though 
a  shipper  of  live  stock  contracted  that  the 
carrier  was  not  to  be  responsible  for  atten- 
tion, feeding  or  watering  of  the  stock,  but 
that  it  should  afford  the  shipper  reasonable 
facilities  for  those  purposes,  yet  if  the  com- 
pany carried  the  animals  beyond  the  des- 
tination fixed  by  the  bill  of  lading,  and 
there  detained  them  for  several  days  before 
their  return,  it  would  not  be  relieved  from 
liability  for  failure  to  care  for  the  stock 
after  psissing  the  proper  destination.  Bryant 
V.  Southwestern B.  E.  Co.,  68  Ga.,  805,  1883; 
6  Amer.  &  Eng.  R.  R.  Cases,  3S8. 

2.  Connecting  lines.  Where  a  rail- 
way company  contracted  to  carry  cattle 
"through,"  the  route  being  partly  by  water 
over  the  line  of  a  packet  company,  which 
had  made  shipping  arrangements  with  the 


railway  company,  it  was  held  that  a  con- 
tract exempting  the  railway  company  from 
the  results  of  the  negligence  of  the  packet 
company  was  unreasonable,  under  the  Rail- 
way and  Canal  Traffic  Act  of  1854.  Moore 
V.  Midland  Ry  Co.,  9  Irish  Reports,  Com- 
mon Law,  20.  1875.  Held  contra,  on 
appeal,  and  the  statute  held  not  to  apply  to 
such  cases.  Doolan  v.  Same,  10  ib.,  47. 
1876. 

3.  —  The  St.  Louis,  Kansas  City  and  North- 
ern Railway  Co.,  owning  and  operating  a 
line  of  railroad  from  Kansas  City  to  Mexico, 
Mo.,  and  there  connecting  with  another  road 
running  to  Chicago,  made  a  contract  to 
"forward"  certain  cattle  from  Kansas  City 
to  Chicago,  stipulating  therein  that  the  ship- 
per should  "  take  care  of  the  cattle  while  on 
the  trip,"  and  that  "  it  and  connecting  lines 
over  which  such  freight  might  pass  should 
not  be  responsible  for  any  loss,  damage  or 
injury  which  might  happen  in  loading,  for- 
warding or  unloading,  by  suffocation,  .  .  . 
or  by  any  other  cause  except  gross  negli- 
gence," and  that  "it  and  such  connecting 
lines  should  be  deemed  merely  forwarders, 
and  not  common  carriers,  and  only  liable 
for  such  loss  ...  as  might  be  gross 
negligence  only,  and  not  otherwise."  Held, 
that  said  St.  Louis,  Kansas  City  and  North- 
ern Railway  Co.  was  liable  as  a  carrier  for 
the  transportation  the  entire  distance,  and 
was  responsible  for  any  loss  or  injury  occur- 
ring from  ordinary  negligence,  whether  such 
negligence  was  on  its  own  or  a  connecting 
line.  St.  Louis,  Kansas  City  and  Northern 
Ry  Go.  V.  Piper,  13  Kans.,  505,  1874;  8 
Amer.  R'y  Rep.,  304. 

i.  -—  unloading:.  The  plaintiff  desired  to 
send  a  cow  from  D.  to  S, ,  and  took  her  to  the 
station  at  D.,  belonging  to  the  G.  N.  Co., 
where  he  booked  her  for  S.  by  the  defend- 
ant's railway.  He  signed  a  contract,  under 
which  it  was  agreed  between  him  and  the 
G.  N.  Co.  that  it  should  not  be  responsible 
for  any  loss  or  injury  to  cattle  in  the  deliv- 
ering, if  such  damage  should  be  occasioned 
by  kicking,  plunging,  or  restiveness.  The 
cow  was  put  into  a  truck  belonging  to  the 
defendant,  and  on  arriving  at  S.  was  brought 
to  a  piding  by  the  defendant's  yard  for  the 
purpose  of  being  unloaded.  A  porter  in 
charge  of  the  yard  began  to  unfasten  the 
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truck.  The  plaintiff  thereupon  warned  him 
not  to  let  the  cow  out,  as  she  would  run  at 
him;  nevertheless  he  did  let  her  out;  she 
ran  about  the  yard,  and  ultimately  got  on 
to  the  line  and  was  killed.  By  an  agreement 
between  the  defendant  and  the  Q.  N.  Co.  it 
wasprovided  that  a  complete  and  full  sys- 
tem of  interchange  of  traffic  in  passengers, 
goods,  parcels,  etc.,  should  be  established 
from  all  parts  of  one  company  and  beyond 
its  limits  to  all  parts  of  the  line  of  the  other 
company  and  beyond  its  limits,  with  through 
"tickets,  through  rates,  and  invoices  and  in- 
terchange of  stock  at  junctions ;  the  stock 
of  the  two  companies  being  treated  as  one 
stock.  .  .  .  That  the  two  companies 
■should  aid  and  assist  each  other  in  every 
possible  way,  as  if  the  whole  concerns  of 
both  companies  were  amalgamated.  In  an 
action  brought  against  the  defendant  for  the 
loss  of  the  cow,  the  court  haviilg  power  to 
draw  inferences,  held:  First,  that  the  action 
was  rightly  brought,  inasmuch  as  the  agree- 
ment, if  it  did  not  constitute  a  partnership 
'  between  the  two  companies,  showed  that  the 
G.  N.  Co.  became  the  agent  of  the  defend- 
ant to  make  the  contract  for  the  carriage  of 
the  cow.  Secondly,  that  the  condition  in 
the  contract  did  not  relieve  the  defendant 
from  liability  for  negligence  on  the  part  of 
its  servants  in  delivering  the  cow.  QUI  v. 
Manchester,  Sheffield  and  Lincolnshire  By 
Co.,  Law  Reports,  8  Queen's  Bench  Cases, 
186;  5  Moak,  187.     1873. 

5.  Defectiye  cars.  If  a  common  carrier 
by  rail  is  negligent  in  furnishing  unsuitable 
cars,  even  though  they  be  cars  for  cattle, 
■which  cars  the  owner  himself  sees,  and  which 
cattle  the  owner  himself  attends,  the  car- 
rier is  not  relieved  from  responsibility,  even 
though  there  have  been  an  agreement  that 
he  shall  not  be  responsible.  Railroad  Co.  v. 
Pratt,  23  Wallace,  133,  1874;  11  Amer.  R'y 
Repr,  431. 

6.  —  Where  a  railway  company  under- 
takes to  transport  live  stock,  it  is  its  duty  to 
furnish  good  and  sufficient  cars  in  which  to 
carry  the  same;  and  if  it  does  not,  and  ani- 
mals escape  from  defects  in  its  cars,  beyond 
the  terminus  of  its  road,  it  will  be  liable  for 
the  loss,  even  though  there  be  a  special 
contract  limiting  its  liability  to  the  end  of 
the  road.     Indianapolis,  Bloomington  and 
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Western   By    Co.  v.  Strain,  81    111.,    504. 
1876. 

7.  —  Where  a  declaration  alleged  that  de- 
fendant was  a  common  carrier  of  horses 
from  N.  to  S. ;  that  plaintiffs,  at  request  of 
defendant,  delivered  to  it  horses  to  be  car- 
ried, for  hire  from  N.  to  S. ;  that,  while  the 
horses  were  being  conveyed  in  the  caiTiage 
(which,  with  the  locomotive  power  thereof, 
was  then  in  the  management  of  the  defend- 
ant), a  wheel  of  &e  carriage  took  fire,  of 
which  defendant  at  a  convenient  time  and 
place  had  notice,  and  was  requested  by 
plaintiffs  not  to  persist  in  further  carrying 
the  horses  in  the  carriage;  but  defendant 
persisted ;  and  the  wheel  took  fire  again,  for 
want  of  due  precaution,  and  broke,  and 
the  horses  were  injured ;  defendant  pleaded 
a  special  contract  limiting  its  liability.  Held, 
that  defendant  was  entitled  to  have  that 
issue  submitted.  Austin  v.  Manchester,  Shef- 
field and  Lincolnshire  Railway  Co.,  16  Adol- 
phus  &  Ellis  (N.  S.),  600;  71  E.  C.  L.,  600. 
1851. 

8.  —  An'  injury  was  caused  to  hofses  in 
transit  by  the  breaking  of  a  freight  car 
wheel,  which  threw  the  car  containing 
plaintiff's  horses  from  the  track.  The  track 
was  in  good  repair;  the  wheel  had  been 
used  for  only  a  short  time,  and,  upon  in- 
spection after  the  accident,  showed  no  flaw 
or  defect ;  and  there  was  no  evidence,  except 
the  mere  fact  of  its  breaking,  which  tended 
to  show  negligence  of  the  company.  Held, 
that  there  was  no  error  in  directing  a  verdict 
for  the  defendant.  Morrison  v.  Phillips  and 
Colby  Construction  Co.,  44  Wis.,  405,  1878; 
19  Amer.  R'y  Rep.,  313. 

9.  —  The  plaintiff,  who  had  some  cattle 
conveyed  by  defendant,  received  for  them  a 
ticket  which  he  signed,  containing  the  terms 
on  which  the  railway  company  carried  the 
cattle.  At  the  foot  of  the  ticket  there  was 
a  clause:  "N.  B. —  This  ticket  is  issued  sub- 
ject to  the  owner  undertaking  all  risks  of 
conveyance  whatever,  as  the  company  will 
not  be  liable  for  any  injury  or  damage,  how- 
ever caused,  and  occurring  to  live  stock  of 
any  description  traveling  upon  the  L.  and  Y. 
Railway,  or  in  its  vehicles."  The  plaintiff 
saw  the  cattle  put  into.the  truck.  During 
the  journey  some  of  the  cattle  got  alarmed 
and  broke  out  of  the  truck  and  were  in- 
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jured.  The  truck  was  so  defectively  con- 
structed as  to  be  unfit  and  unsafe  for  the 
conveyance  of  cattle.  Held,  that  there  was 
no  implied  stipulation  that  the  truck  should 
be  fit  for  the  conveyance  of  cattle ;  and  that 
the  company  was  protected  by  the  terms  of 
the  ticket  from  liability  to  the  plaintiff  for 
the  damage  to  the  cattle.  Chippendale  v. 
Lancashire  and  Yorkshire  Railway  Co.,  7 
Eng.  Law  &  Equity,  395 ;  31  Law  Jour.  Rep., 
N.  S.,  Q.  B.,  23;  15  Jurist,  1106.     1851. 

10.  —  A  railway  company  undertook  the 
carriage  of  cattle  under  a  special  contract, 
by  which  the  shipper  assumed  all  injury, 
loss  or  damage  which  might  be  occasioned 
in  certain  contingencies,  including  the  es- 
caping of  the  cattle,  and  possible  injury  to 
them  by  fright  or  their  own  vice,  as  well  as 
any  other  injury  which  might  happen  to 
them  incidental  to  transportation,  not  caused 
by  the  fraud  or  gross  negligence  of  the  car- 
rier. Held,  that  while  this  contract  devolved 
on  the  owner  the  personal  care  of  the  cattle, 
with  the  duties  and  risks  connected  there- 
with, including  the  risk  of  their  escaping 
or  being  injured  in  consequence  of  their 
own  restiveness  or  viciousness,  it  did  not 
exonerate  the  company  from  responsibility 
for  damages  resulting  from  a  failure  to  pro- 
vide a  suitable  and  safe  car  for  their  carriage. 
Bhodesv.  Louisville  and  Nashville  R.  R.  Co., 
9  Bush  (Ky.),  688.     1873. 

11'.  —  If  the  car  is  insufficient  and  unsuit- 
able, the  company. is  responsible  for  the 
damage  resulting  therefrom,  even  though  the 
restiveness  or  viciousness  of  the  cattle  may 
have  contributed  to  the  injury  incurred.   lb. 

12.  —  The  plaintiff  brought  three  horses 
to  the  cattle  station  of  the  defendant's  rail- 
way at  Liverpool  to  be  forwarded  by  a  cattle 
truck  to  York.  The  defendant's  servant 
provided  a  truck  for  the  purpose,  which,  to 
aU  external  appearance,  and  so  far  as  the 
servant  knew,  was  sufficient  for  the  purpose. 
The  plaintiff  signed  a  ticket  which  contained 
the  following  memorandum:  "This  ticket 
is  issued  subject  to  the  owner's  undertaking 
all  risks  of  conveyance,  loading  and  unload- 
ing, whatsoever ;  as  the  company  will  not  be 
responsible  for  any  injury  or  damage  (how- 
soever caused)  occurring  to  live  stock  of  any 
description  traveling  upon  the  Lancashire 
and  Yorkshire  Railway  or  in  its  vehicles." 


The  truck  proved  (as  the  fact  was)  to  be  in- 
sufficient for  the  carriage  of  the  horses ;  and 
a  hole  was  made  in  the  bottom  of  it  on  the 
journey,  by  which  the  horses  were  injured. 
Two-pence  a  mile  for  hire  was  charged, 
being  the  regular  conveyance  in  open  trucks, 
uudel'  tickets  in  the  above  form,  from  the 
cattle  station.  Four-pence  per  mile  was  the 
charge  for  horses  forwarded  from  the  pas- 
senger station  in  "horse  boxes,"  under  sim- 
ilar tickets.  Held:  First,  that  the  condition 
was  reasonable ;  secondly,  that  it  protected 
the  defendant  from  liability  in  respect  of 
the  defect  in  the  truck.  M'Manus  v.  Lanca- 
shire and  Yorkshire  R'y  Co.,  3  Hurlstone 
&  Norman  (Exchequer),  698.     1858. 

13.  Delay.  Pigs  were  delivered  by  A.  at 
a  railway  station  at  Alnwick,  to  be  carried 
to  Newcastle,  A.  paying  the  carriage,  and 
receiving  a  ticket  intimating  the  terms  upon 
which  alone  the  company  undertook  to 
carry  them,  one  of  which  was  as  follows: 
"  That  the  company  be  not  responsible  for 
the  non-delivery  of  the  stock  within  any 
certain  or  reasonable  time,  nor  in  time  for 
any  particular  market,  nor  is  it  required  to 
forward  by  any  particular  train."  In  an 
action  by  A.  against  the  company  in  the 
county  court,  for  injury  to  the  pigs  from 
delay  in  the  conveyance  of  them,  the  judge 
left  it  to  the  jury  to  say  whether  the  com- 
pany received  the  pigs  as  a  common  carrier 
for  hire  for  carriage,  or  whether  it  received 
them  under  the  special  contract  set  forth  in 
the  ticket.  The  jury  having  found  against 
the  company,  held,  a  misdirection,  inas- 
much as  there  was  no  evidence  whatever 
that  the  company  had  received  the  pig^ 
upon  any  other  contract  than  that  set  forth 
in  the  special  contract.  York,  Newcastle  and 
Berwick  R'y  Co.  v.  Crisp,  14  Common  Bench,, 
537;  78  E.  C.  L.,  527;  25  Eng.  Law  &  Equity, 
398.  1854.  See  Hughes  v.  Great  Western- 
R'y  Co.,  78  B.  C.  L.,  637. 

14.  Eridence ;  burden  of  proof.  The  du- 
ties of  a  common  carrier  do  not  originate  in 
contract;  and,  where  his  liability  has  been 
limited  by  contract,  it  is  not  necessary,  in  an 
action  against  the  carrier,  to  sue  on  the 
contract,  but  it  is  incumbent  upon  him  tO' 
show  how  far  his  liability  was  limited  by 
such  contract.  Lupe  v.  Atlantic  and  Paaflo 
R.  R.  Co.,  3  Mo.  App.,  77.     1876. 
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15.  Fire.  A  contract  with  two  railway- 
companies  for  the  carriage  of  certain  sheep, 
by  its  terms,  in  consideration  of  a  reduction 
of  the  charges  for  fi'eight,  released  them 
from  liability  for  injuries  "  caused  by  burn- 
ing of  hay,  straw  or  other  material  used  for 
feeding  said  aniynals,  or  otherwise."  The 
contract  contained  no  words  expressly  ex- 
empting the  carriers  from  liability  for  their 
own  negligence.  A  fire  occurred  in  the  cars, 
which  destroyed  a  number  of  the  sheep, 
the  loss  resulting  from  the  negligence  of  the 
defendant,  one  of.  said  companies,  in  omit- 
ting to  supply  the  train  with  such  appliances 
as  would  have  enabled  those  in  charge  to 
have  stopped  it  and  extinguished  the  fire 
before  serious  damage  had  resulted.  Held, 
that  the  exemption  did  not  include  negli- 
gence, and  that  defendant  was  liable.  Hol- 
sapple  V.  Borne,  Watertown  and  Ogdens- 
burgh  R.  R.  Co.,  86  N.  Y.,  375,  1881 ;  3  Amer. 
&  Eng.  R.  R.  Cases,  487. 

16.  HorsBS.  A  raih'oad  company  may,  by 
express  contract,  limit  its  liability  in  the 
carriage  of  horses.  Morrison  v.  Phillips 
and  Colby  Construction  Co.,  44  Wis.,  405, 
1878;  19  Amer.  R'y  Rep'.,  313. 

17.  —  The  ticket  for  the  carriage  of  the 
horses  given  by  the  defendant  to  the  plaint- 
iff contained  a  memorandum  to  the  effect 
that  the  defendant  would  not  be  liable  for 
any  injury  occurring  to  the  horses  whilst 
traveling,  or  loading  or  unloading.  Held, 
that  the  terms  contained  in  the  ticket 
formed  part  of  the  contract  for  the  convey- 
ance of  the  horses,  and  that  the  allegation 
of  the  defendant  having  received  the  horses, 
"  to  be  safely  and  securely  carried,"  was  not 
supported  by  the  evidence.  Shaw  v.  York 
and  North  Midland  R'y  Co.,  6  Eng.  R.  R.  & 
Canal  Cases,  87.     1849. 

18.  —  A  declaration  a,lleged  that  defend- 
ant, as  a  carrier,  received  from  plaintiff  a 
horse  to  be  "  safely  and  securely  "  carried  by 
it  upon  its  carriages,  and  to  be  safely  and 
securely  delivered  to  him,  at  a  place  men- 
tioned, for  hire.  That  thereupon  it  was  its 
duty  "safely  and  securely'  to  convey  and 
deliver  the  horse  as  aforesaid;  yet  that 
defendant  did  not  use  due  care  about  its 
conveyance,  but  so  negligently  by  reason  of 
the  defective  state  of  the  carriage  in  which 
the  horse  was  conveyed,  it  was  killed.     Plea, 


denying  that  the  horse  was  delivered  and 
received,  to  be  "  safely  and  securely "  car- 
ried as  alleged.  It  appeared  at  the  trial 
that  the  plaintiff  had  pointed  out  a  defect 
in  one  of  the  partitions  of  a  horse-box 
shown  to  him  for  the  reception  of  his  horse; 
that  a  servant  of  the  defendant  then 
endeavored  to  secure  the  partition,  and  ' 
assured  the  plaintiff  that  he  had  done  so; 
that  the  horse  was  carried  in  that  box ;  and 
that  the  hoi-se's  death  was  occasioned  during 
the  journey  by  the  insecurity  of  the  parti- 
tion. A  receipt  was  given  to  plaintiff  for 
the  amount  -paid  for  conveyance  of  the 
horse,  at  the  foot  of  which  receipt  was  writ- 
ten: N.  B.  "This  ticket  is  issued  subject* 
to  the  owner's  undertaking  all  risks  of  con- 
veyance whatsoever,  as  the  company  will 
not  be  responsible  for  any  injury  or  daniage 
(however  caused)  occurring  to  horses  or  car- 
riages; while  traveling,  or  in  loading  or  un- 
loading." Held,  that  the  terms  of  the 
memorandum  formed  part  of  the  contract 
for  the  conveyance  of  tlie  horse,  and  that 
they  disproved  the  averment  in  the  declara- 
tion that  the  defendant  received  the  horse 
tO'  be  "  safely  and  securely  "  carried.  Shav) 
V.  York  and  Midland  IVy  Co.,  13  Adolphus 
&  Ellis,  N.  S.,  347;  66  E.  C.  L.,  345.     1849. 

19.  —  The  plaintiff,  being  the  owner  of  a 
horse,  delivered  it  to  the  defendant,  to  be 
carried  subject  to  conditions,  which  stated 
that  the  owners  undertook  all  risks  of  con- 
veyance whatsoever,  as  the  company  would 
not  be  responsible  for  any  injury  or  damage, 
howsoever  caused,  occurring  to  live  stock  of 
any  description  traveling  on  the  railway.  The 
horse  having  been  injured  by  the  horse-^bbx 
being  propelled  against  some  trucks  through 
the  gross  negligence  of  the  company,  held, 
hesitante,  Piatt,  B. ,  that  the  company,  under 
the  terms  of  the  contract,  was  not  responsi- 
ble for  the  injury.  Carr  v.  Lancashire  and 
Yorkshire  Railway  Co.,  14  Eng.  Law  & 
Equity,  340;  21  Law  Jour.  Rep.,  N.  S.,  Exch., 
361.     1853. 

20.  — The  plaintiff  delivered  a  horse  to 
the  defendant  for  carriage,  but,  upon  his 
doing  so,  he  was  required  by  the  company 
to,  and  did,  sign  a  ticket,  which  contained 
the  following  words:  "  This  ticket  is  issued 
subject  to  the  owner  undertaking  to  bear  all 
the  risk  of  injury  by  conveyance  and  other 
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contingencies ;  the  company  will  not  be  re- 
sponsible for  any  damage,  however  caused, 
to  horses,"  etc.  Held,  that  this  amounted 
to  a  "  special  contract"  within  sec.  6  of  the 
Carriers'  Act,  and  that  the  company  was 
thereby  exempted  from  all  liability  for  any 
damage  that  might  be  occasioned  to  the 
horse.  Morville  v.  Great  Northern  Railway 
Co.,  10  Eng.  Law  &  Equity,  366;  16  Jurist, 
528.     1853. 

21.  Limitation  as  to  Talne.  Whether  a 
contract  is  reasonable  and  just  must  be  pro- 
nounced by  the  court  in  view  of  all  the  at- 
tending circumstances.  A  sfipulation  in  a 
special  contract,  entered  into  in  considera- 
tion of  reduced  rates  and  a  free  pass  to  the 
owner,  that  he^  shall  attend  the  live  stock 
and  care  for  it,  at  his  own  expense,  in  case 
of  accidents,  is  reasonable  and  valid;  and 
the  carrier,  if  not  wanting  in  the  diligence 
required  of  him,  is  not  liable  for  losses  occa- 
sioned by  the  shipper's  inattention  in  these 
respects.  A  stipulation  in  a  special  contract 
(entered  into  in  consideration  of  reduced 
rates  and  a  free  pass  to  the  shipper)  that 
the  value  at  the  time  and  place  of  ship- 
ment, not  to  exceed  iifty  dollars  per  head 
for  ordinary  beef  cattle,  should  be  the  meas- 
ure of  recovery  for  an}'-  loss  for  which  the 
carrier  is  liable,  is  just  and  reasonable,  and 
is  the  measure  of  the  carrier's  liability. 
(Manning,  J.,  dissenting  on  this  point.)  South 
and  North  Ala.  B.  B.  Co.  v.  Henlein,  53  Ala., 
608.     1875. 

22.  —  A  contract  limiting  the  carrier's  lia- 
bility in  advance  to  an  amount  less  than  the 
value  of  the  property  in  case  of  loss  is  in- 
valid. Chicago,  St.  Louis  and  New  Orleans 
B.  B.  Co.  V.  Abels,  60  Miss.,  1017.     1883. 

23.  —  Notice  to  the  shipper  of  the  adop- 
tion of  a  rule  that  the  carrier  wiU  not  trans- 
port live  stock  unless  the  shipper  signs  a 
special  contract,  limiting  the  liability  of  the 
carrier,  for  loss  or  injury  thereto,  to  $100, 
does  not  create  a  contract  between  the  par- 
ties by  which  such  rules  become  binding 
upon  the  shipper.  The  assent  of  the  shipper 
must  appear  before  he  can  be  bound.  Chi- 
cago, BoeJc  Island  and  Pacific  B'y  Co.  v. 
Harmon,  13  Bradwell  (111.),  54.     ie83. 

24.  —  A  contract  fairly  entered  into  be- 
tween carrier  and  shipper  specifying  a  fixed 
sum  as  the  value  of  the  property,  and  limit- 


ing the  recovery  in  case  of.  loss  to  that  sun 
is  binding  on  the  shipper.  Harvey  v.  Ten 
Haute  and  Indianapolis  B.  B.  Co.,  74  Mo 
538,  1881;  6  Amer.  &  Eng.  R.  R.  Cases,  29i 

25.  Negligence.  A  common  carrier  ca 
make  no  contract  protecting  him  agains 
liability  for  his  own  or  his  servant's  negli 
gence,  but  may,  by  special  contract  with  th 
shipper,  reasonably  restrict  his  common  la\ 
liability  in  other  respects.  .  The  carrier  can 
not  escape  liability  for  loss  or  injury  t 
property  transported  under  special  contract 
unless  he  shows  not  only  a  loss  or  injur; 
from  a  cause  within  the  limitation,  but  als( 
that  it  was  occasioned  without  negligenci 
on  his  part.  South  and  North  Ala.  B.  B 
Co.  V.  Henlein,  53  Ala,,  608.     1875. 

26.  —  Where  a  railway  company  has  in  fac 
only  one  rate  at  which  it  carries  or  offers  t( 
carry  cattle  from  O.  to  S.,  although  it  ma] 
have  posted  up  in  the  office  of  its  agent  at  O 
other  and  higher  rates,  and  an  owner  o: 
cattle,  without  anything  being  said  about  anj 
special  contract,  but  with  the  consent  of  thi 
company,  places  his  cattle  in  the  company's 
cars  at  O.  to  be  transported  to  S.,  and  the 
agent  of  the  company  at  O.  then  presents  tc 
the  shipper  a  certain  contract  for  carrying 
said  cattle  at  the  full  rate  at  which  the  com- 
pany carries  cattle,  though  less  than  said 
posted  rates,  and  with  certain  restrictions, 
limitations,  etc. ,  as  to  the  company's  respon- 
sibility, and  the  agent  then  demands  that  the 
shipper  shall  sign  said  special  contract  or 
have  his  cattle  unloaded,  and  the  agent  gives 
to  the  shipper  no  other  option  or  alternative, 
and  the  shipper  then  signs  said  special  con- 
tract, held,  that  said  special  contract,  so  fai 
as  it  attempts  to  restrict  the  liability  of  the 
railroad  company,  or  to  impose  additional 
burdens  upon  the  shipper,  as  conditions  prec- 
edent to  a  recovery  for  damages  resulting 
from  the  negligence  of  the  railway  company, 
is  without  consideration  and  void.  Kansas 
Pacific  B'y  Co.  v.  Beynolds,  17  Kans.,  351. 
1876.  ^ 

2  7»  —  The  defendant  claimed  to  be  exempt 
from  liability  for  an  injury  to  ahorse  caused 
upon  its  line,  by  reason  of  a  stipulation  in  the 
bill  of  lading  that  it  was  not  to  be  liable  fpr 
any  one  of  certain  specified  injuries  or  causes 
of  injury  to  any  animal  thus  carried.  The 
court  charged  the  jury  that  they  were  still 


CARRIAGE  OF  LIVE  STOCK. 


69 


Contracts  Limiting  the  Carrier's  Liability. 


liable  for  any  injury  caused  by  want  of  ordi- 
nary care  on  their  part.  Held,  that  the 
charge  was  correct.  Welch  v.  Boston  and 
Albany  R.  R,  Co.,  41  Conn.,  333.     1874. 

28.  —  A  contract  entered  into  with  a  com- 
mon carrier  by  the  party  who  delivers  goods 
to  be  conveyed,  by  which  contract  the  carrier 
is  exempted  from  all  liability  for  any  loss 
occasioned  by  his  negligence,  is  binding  upon 
both  parties.  Carr  v.  Lancashire  and  York- 
shire Railway  Co.,  7  Welsby,  Hurlstone  & 
Gordon  (Exchequer),  707.    1853. 

29.  —  Horses  were  delivered  to  a  railway 
company,  to  be  carried  from  A.  to  B.,  for 
hire,  subject  to  a  note  or  ticket  containing 
the  following  notice:  "This  ticket  is  issued 
subject  to  the  owner's  undertaking  to  bear 
all  the  risk  of  injury  by  conveyance  and 
other  contingencies,  and  the  owner  is  re- 
quired to  s$e  to  the  efficiency  of  the  carriage 
before  he  allows  his  horses  or  live  stock  to  be 
placed  therein ;  the  charge  being  for  the  use 
of  the  railway,  carriage,  and  locomotive 
power  only,  the  company  will  not  be  re- 
sponsible for  any  alleged  defects  in  its  car- 
riages or  trucks,  unless  complaint  be  made 
at  the  time  of  booking  or  before  the  same 
leave  the  station;  nor  for  any  damages, 
however  caused,  to  horses,  cattle,  ob  live 
stock  of  any  description,  traveling  upon  its 
railway  or  in  its  vehicles."  Held,  that  giv- 
ing to  the  words  of  the  contract  their  most 
limited  meaning,  they  must  apply  to  all 
risks,  of  whatever  kind  and  however  aris- 
ing; to  be  encountei-ed  in  the  course  of  the 
journey;  and,  therefore,  that  the  company 
was  not  responsible  for  injury  done  to  a 
horse  from  the  firing  of  a  wheel,  in  conse- 
quence of  the  neglect  of  the  servants  of  the 
company  to  grease  it.  Aiistin  v.  Manchester 
Railway  Co.,  10  Common  Bench,  454;  70  E. 
C.  L.,  453,  1850;  5  Eng.  Law  &  Equity,  829; 
15  Jurist,  670;  20  Law  Journal  Rep.,  N.  S., 
Q.  B.,  440;  U  Eng.  Law  &  Equity,  506;  31 
Law  Jour.  Rep.,  N.  S.,  C.  P.,  179,  1853. 

30.  —  A  carrier  cannot,  by  contract,  ex- 
empt himself  from  liability  for  his  own  neg- 
ligence, but  may  relieve  himself  from  liabil- 
ity as  an  insurer.  Rhodes  v.  Louisville  and 
Nashville  R.  R.  Co.,  9  Bush  (Ky.),  688,  1873; 
Louisville,  Cincinnati  and  Lexington  R.  R. 
Co.  V.  Hedger,  ib.,  645,  1873;  Nashville  and 
Chattanooga  R.  R.  Co.  v.  Johnson,  6  Heis- 


kell  (Tenn.),  371,  1871;  Maslin  v.  Baltimore 
and  Ohio  R.  R.  Co.,  14  WeSt  Va.,  180, 
1878. 

31.  —  A  carrier  cannot  by  contract  relieve 
himself  from  responsibility  for  his  own  neg- 
ligence, or  that  of  his  servants.  Neither  can 
he  limit  his  common  law  liability  to  safely 
deliver  property  received  for  transportation. 
Wabash,  St.  Louis  and  Pacific  R'y  Co.  v. 
Black,  11  BradwelJ  (111.),  465.     1883. 

32.  —  On  grounds  of  public  policy  a  com- 
mon caiTier  is  not  allowed  to  stipulate  for 
immunity  against  damage  resulting  from  his 
own  negligence.  South  and  North  Ala.  R. 
R.  Co.  V.  Henlein,  56  Ala.,  368,)  1876;  19 
Amer.  R'y  Rep.,  300;  Moulton  v.  St.  Paul, 
Minneapolis  and  Manitoba  Ry  Co.,  13  Araer. 
&  Eng.  R.  R.  Cases  (Minn.),  13, 1883;  Mynard 
V.  Syracuse,  Binghamton  and  New  York  R. 
R.  Co.,  15  Amer.  R'y  Rep.,  413;  71  N.  Y., 
180,  1877;  reversing  Same  v.  SamCj  7  Hun 
(N.  Y.),  899,  1876;  but  see  Schwartz  v.  Atlan- 
tic and  Pacific  Tel.  Co.,  18  Hun  (N.  Y.),  157, 
1879 ;  Chicago,  Burlington  and  Quinoy  R.  B. 
Co.  V.  Hale,  3  Bradwell  (111.),  150,  1878. 

33.  —  Upon  the  question  of  negligence, 
the  burden  of  proof  is  upon  the  carrier. 
Lupe  V.  Atlantic  and  Pacific  R.  R.  Co.,  3 
Mo.  App.,  77.     1876.    , 

34.  Overloading'.  A  railroad  cdmpany 
transporting  live  stock  may  contract  with 
the  shipper  for  a  consideration  that  the  com- 
pany shall  be  released  from  all  liability  for 
damages  occurring  to  the  stock,  disconnected 
and  apart  from  the  conduct  or  ]-unning  of 
the  trains,  as  from  overloading,  suflEocation, 
heat,  and  the  like.  Oa.  R.  R,  Co.  v.  Beatie, 
66  Ga.,  438,  1881;  Oa.  R.  R.  Co.  v.  Spears, 
ib.,  485,  1881 ;  Mitchell  v.  Georgia  R.  R.  Co., 
68  Ga.,  644,  1883. 

35.  Owner's  risk.  Defendant's  custom 
was  to  carry  horses  at  the  owner's  risk,  at 
reduced  rates;  and  the  letters  "O.  R.,"  sig- 
nifying "  Owner's  Risk,"  were  upon  the  re- 
ceipt given  plaintiff  for  his  horses,  and 
retained  and  put  in  evidence  by  him;  and  he 
testified  tJiat  "  he  did  not  see  '"those  letters, 
but  not  that  ho  did  not  understand  their 
moaning.  Held,  that  the  restricted  liability 
of  the  company  clearly  appeared  fi-om  plaint- 
iff's evidence.  Morrison  v.  Phillips  and 
Colby  Construction  Co.,  44  Wis.,  405,  1378; 
19  Amer.  R'y  Rep.,  313. 
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36.  Owner  to  take  care  of  stock.  Al- 
though a  common  carrier  cannot  by  a  spe- 
cial contract  exempt  himself  from  liability 
for  his  own  negligence,  yet  in  an  action 
against  him,  the  gravamen  of  which  is  neg- 
ligence in  the  transportation  of  live  stock, 
whereby  one  of  the  animals  escaped  or  was 
stolen,  it  is  competent  for  him  to  plead  that 
he  had  a  contract  with  plaintiff  that  plaint- 
iff should  accompany  and  take  care  of  the 
stock,  and  defendant  should  not  be  liable 
for  loss  by  escape  from  any  cause  whatever, 
and  that  plaintiff  did  accompany,  but  failed 
to  take  care  of  the  stock.  Oxley  v.  St.  Louis, 
Kansas  City  and  Northern  R'y  Co.,  65  Mo., 
639.    1877. 

37.  —  Where  a  contract  for  the  shipment 
of  stock,  stipulating  that  the  owner  was  to 
assume  all  risk  of  injury  done  by  the  cattle 
to  each  other,  and  also  that  the  owner  should 
be  permitted  to  pass  on  the  train  to  take 
charge  of  them,  was  not  signed  until  four  of 
the  cars  had  been  shipped  without  notice  to 
him.  Held,  that  such  contract  was  nudum 
pactum  and  did  not  relieve  the  defendant 
from  the  necessity  of  exercising  ordinary 
care.  German  v.  Chicago  and  Northwestern 
R.  R.  Co.,  38  la.,  137.     18T4. 

38.  —  A  railway  company  which  under- 
takes to  carry  live  stock  for  hii-e  for  such  per- 
sons as  choose  to  employ  it,  assumes  the 
relation  of  common  carrier,  with  such  modi- 
fications of  the  common  law  liability  as  arise 
from  the  nature  of  the  animals,  and  their  ca- 
pacity for  infliotiiig  injury  upon  themselves 
and  upon  each  other.  The  liability  of  the 
carrier  for  his  own  negligence  is  not  modified 
by  the  facts  that  the  bailment  relates  to  live 
stock,  or  that  by  agreement  the  owner  ac- 
companies the  property,  and  exercises  care 
respecting  it  during  the  transportation. 
Moulton  V.  St.  Paul,  Minneapolis  and  Mani- 
toba Ry  Co.,  13  Amer.  &  Eng.  R.  R.  Cases 
(Minn.),  18.    1883. 

39.  —  Where  the  owner  contracts  to  load 
and  unload  his  stock,  and  to  take  charge  of 
them  during  their  transportation,  and  does 
in  fact  do  so,  the  burden  of  proof,  when  the 
company  is  charged  with  negligence,  for 
the  loss  or  injury  to  the  stock,  is  upon 
the  owner.  Clark  v.  St.  Louis,  Kansas 
City  and  Northern  R'y  Co.,  64  Mo.,  440 
1877.  ' 


40.  —  notice  of  Injury.  Where  a  rail- 
way company  transported  a  car-load  of  cattle 
for  the  plaintiff  at  special  rates,  under  a 
special  contract  signed  by  both  parties,  by 
the  terms  of  which  the  plaintiff  was  to  ac- 
company the  stock  and  superintend  it  on  the 
way,  and  where  by  another  clause  in  the 
contract  it  was  stipulated  that  damages  to 
such  stock  in  transit  should  not  be  allowed 
unless  notice  in  writing  of  a  claim  therefor 
was  given  to  the  company  at  or  before  the 
time  of  unloading  the  cattle,  and  it  appeared 
that  plaintiff  did  accompany  the  stock  and 
knew  of  the  injury  at  the  time,  but  did  not 
give  notice  thereof  for  more  than  a  year, 
held,  that  he  could/not  recover.  Ooggin  v. 
K.  P.  R.  R.  Co.,  13  Kans.,  416,  1874;  8  Amer. 
R'y  Rep.,  378. 

41.  Reasonableness  of  contract.  A  rail- 
way company  introduced  into  a  special  con- 
tract for  thei  conveyance. of  horses  at  a  low- 
rate,  a  condition  exempting  itself  "  from  all 
liability  in  respect  of"  the  horses,  "whether 
in  the  loading,  unloading  or  in  the  transit 
and  conveyance  of  the  same,  or  whilst  in 
the  company's  vehicles,  or  on  its  premises." 
Held,  that  the  condition  was  in  itself  unjust 
and  unreasonable.  Lloyd  v.  Waterfdrd  and 
Limerick  R'y  Co.,  15  Irish  Common  Law,  37, 
1863;  14  Irish  Jurist,  340. 

43.  —  A  railway  company  issued  a  con- 
signment note  for  the  carriage  of  cattle  from 
O.  to  B. ,  one  of  the  conditions  of  which  was, 
"the  company  is  not  to  be  amenable  for 
any  consequences  arising  from  detention  or 
delay  in  or  in  relation  to  the  conveying 
or  delivery  of  the  said  animals,  however 
caused."  Held,  an  unreasonable  condition 
within  the  fir.st  proviso  in  s.  7  of  the  Rail- 
way and  Canal  Ti-affic  Act,  1854,  17  and  18 
Vict.,  o.  31.  Allday  v.  Great  Western  Rail- 
way Co.,  5  Best  &  Smith,  903;  117  B.  C.  L., 
903.     1864. 

43.  —  The  owner  of  cattle,  on  sending 
them  by  a  railway,  signed  a  ticket  stating 
that  he  thereby  agreed  to  the  following  con- 
ditions of  carriage:  "1st.  The  company  is 
to  be  free  from  all  risk  and  responsibility 
with  respect  to  any  loss  or  damage  arising  in 
the  loading  or  unloading,  from  suffocation, 
or  from  being  trampled  upon,  bruised,  or 
otherwise  injured  in  the  transit,  from  fire, 
or  from  any  other  cause  whatsoever,  it  being 
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lereby  agreed  that  the  same  is  to  be  carried 
at  the  owner's  risk."  "  3d.  That  as  the 
■charge  for  conveyance  is  for  the  use  of  the 
wagon  and  locomotive  power,  the  owner  or 
liis  representative  is  required  to  see  to  the 
efficiency  of  such  wagon  before  he  allows 
his  stock  to  be  placed  therein,  and  complaint 
must  be  made  in  writing  to  the  station  in- 
spector or  clerk  in  charge  as  to  all  alleged 
■defects,  either  at  the  time  of  booking  or  be- 
fore the  wagon  leaves  the  station."  Held, 
that  these  conditions  were  unreasonable,  and 
void  under  the  Railway,  Canal  and  Traffic 
Act,  1854.  Gregory  v.  West  Midland  Bail- 
way  Co.,  3  Hurlstone'&  Norman  (Exchequer), 
944.     1864. 

44.  —  A  contract  for  the  conveyance  of 
cattle  by  railway,  signed  by  the  party  send- 
ing them,  contained  the  two  following, 
amongst  other  conditions:  "The  owner 
undertakes  aU  risks  of  loading,  unloading 
and  carriage,  whether  arising  from  the  neg- 
ligence or  default  of  the  company  or  its 
servants,  or  from  defect  or  imperfection  in 
the  station,  platform,  or  other  places  of 
loading  or  unloading,  or  of  the  carriage  in 
which  the  cattle  may  be  loaded  or  conveyed, 
or  from  any  other  cause  whatsoever."  "  The 
company  will  grant  free  passes  to  persons 
having  the  care  of  live  stock,  as  an  induce- 
ment to  owners  to  send  proper  persons  to 
take  care  of  them.''  Held,  that  the  iirst  of 
these  conditions  was  unreasonable,  and  that 
Its  unreasonable  character  was  not  removed 
by  the  fact  that  the  company,  under  the 
second  condition,  granted,  and  the  owner  ac- 
cepted, a  free  pass  for  a  person  who  traveled 
with  the  cattle  sent.  Sooth  v.  North  East- 
em  Railway  Co.,  Law  Reports,  3  Exchequer 
Cases,  173.     1867. 

45.  —  Held,  that  the  condition  exempting 
the  defendant  "in  all  cases  from  liability 
for  injuries  caused  by  fear  or  restiveness  of 
animals,"  did  not  embrace  cases  in  which 
the  injury  immediately  flowed  from  the  fear 
or  restiveness  of  the  animals,  directly  occa- 
sioned by  some  act  of  neghgence  or  want  of 
care  on  the  part  of  the  defendants,  but  ap- 
plied only  to  injury  from  fear  or  restiveness 
caused  by  the  transit  with  its  ordinary  inci- 
dents, and  without  any  negligence  or  default 
on  the  part  of  the  company ;  and  that,  taken 
in  this  limited  sense,  the  condition  was  not 


unreasonable.  Moore  v.  Great  Northern  B'y 
Co.,  10  Law  Reports,  Ireland,  95.  1883. 
^  46.  —  The  17th  and  18th  Vict.,  c.  31,  s.  7, 
which  makes  void  all  notices,  conditions  and 
declarations,  made  and  given  by  a  railway 
limiting  its  liability,  unless  such  as  the  court 
or  the  judge  trying  the  cause  may  adjudge 
to  be  just  and  reasonable',  extends  to  cases 
where  a  special  contract  has  been  signed  in 
conformity  with  the  subsequent  provision 
in  the  statute.  McManus  v.  Lancashire  and 
Yorkshire  B'y  Co.,  4  Hurlstone  &  Norman 
(Exchequer),  337.     1859. 

47.  Statute  forbidding  special  contracts. 
Where  a  contract  for  tramsportation  limited 
the  carrier's  liability  at  common  law,  in  con- 
sideration for  which  the  shipper  received 
special  rates  and  a  pass  over  the  road,  it  was 
held  that  the  contract  was  within  the  pro- 
visions of  §  1308  of  the  Code,  rendering 
such  agreements  void.  Brush  v.  S.,  A.  and 
D.  B.  B.  Co.,  43  la.,  554,  1876;  14  Amer.  R'y 
Rep.,  479. 

48.  —  A  contract  between  a  shipper  and  a 
common  carrier,  limiting  the  latter's  liabil- 
ity, raade  and  to  be  performed  within  the 
state  of  Iowa,  is  in  conflict  with  §  1308  of 
the  Code.  McCoy  v.  Keokuk  and  Des  Moines 
B.  B.  Co.,  44  la.,  434.     1876. 

49.  —  A  regulation  of  a  railway  company 
to  the  effect  that  no  valuable  live  stock  shall 
1)0  received  for  shipment  until  a  contract  is 
fjgned  by  the  owner  releasing  the  company 
tiom  all  liability  for  injury  to  such  stock  in 
shnmieut,  above  the  value  of  ordinaiy  stock, 
13  void,  under  §  1308  of  the  Code.  McCune 
V.  Burlington,  Cedar  Bapids  and  Northern 
B'y  Co.,  53  la.,  600.     1879. 

50.  —  Under  the  Railway  Act  of  1879  a  rail- 
way company  cannot  relieve  itself  from  lia- 
bility for  negligence  by  a  special  contract  in 
its  shipping  bill.  Vogd  v.  Grand  Trunk  B'y 
Co.,  3  Ontario  Rep.,  197.     1888. 

51.  — The  statute  pi'ohibits  a  common  car- 
rier from  limiting,  by  contract,  its  liability 
to  deliver  the  goods  safely  at  their  destina- 
tion; but  in  this  case,  if  the  carrier  was 
guilty  of  no  negligence,  it  was  not  liable  at 
common  law,  and  the  contract  in  that  re- 
gard is  not  within  the  statute  and  prohib- 
ited thereby.  Indianapolis  and  St.  Louis 
B'y  Co.  V.  Jurey,  8  Bradwell  (111.),  160. 
1880. 
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52.  Suffocation;  damages.  There  was  a 
special  contract  exempting  defendant  from 
liability  for  any  loss  by  sufifocation,  and  sev- 
eral hogs  were  suffocated  in  the  cai's.  Held, 
that  if  this  resulted  from  the  negligence  of 
defendant,  plaintiff  was  entitled  to  recover 
for  the  loss,  and  the  measure  of  his  recovery 
would  be  the  difference  in  the  value  of  th^ 
hogs  when  alive  and  when  dead,  at  the  point 
of  delivery.  Sturgeon  v.  St.  Louis,  Kansas 
City  and  Northern  E'y  Co.,  65  Mo.,  569.  1877. 

53.  Time  of  presentation  of  claim.  A 
Barrier  is  not  restricted  from  providing  in  a 
shipping  contract  that,  in  case  any  claim  for 
iamages  is  made,  notice  of  the  same  shall 
be  given  within  a  prescribed  time.  Such  a 
provision  is  reasonable,  and  is  not  a  limita- 
;ion  upon  the  common  law  duty  of  a  carrier 
;o  safely  deliver  property  received  for  ship- 
ment. Wabash,  St.  Louis  and  Pacific  R.  B. 
7o.  V.  Black,  11  Bradwell  (111.),  465.     1883. 

54.  —  The  liability  of  carriers  of  live  stock 
nay  be  limited  by  a  special  contract,  whereby 
;he  shipper  agrees  that  his  claim  for  dam- 
iges  under  the  contract,  if  any,  shall  be 
nade  in  writing  to  the  general  freight  agent 
)f  the  carrier  within  five  days  after  the  live 
took  shall  have  been  unloaded  or  delivered 
it  the  point  of  destination.  Dawson  v.  St. 
U>uis,  Kansas  City  and  Northern  R'y  Co., 
■6  Mo.,  514.     1883. 

55.  —  A  contract  of  affreightment  con- 
ained  this  provision:  "Claims  for  loss  and 
lamages  must  be  presented  in  thirty  days 
roni  date  of  shipment  in  order  to  receive 
ittention."  Held,  that  failure  to  present 
i^ithin  thirty  days  did  not  cut  off  a  claim- 
,nt's  cause  of  action.  Dunn  v.  Hannibal 
\nd  St.  Joseph  B.  B.  Co.,  63  Mo.,  368.    1878. 

II.  Extent  of  caeeiee's  liability. 

5G.  Common  law  liability.  The  common 
iw  liability  of  a  common  carrier  to  deliver 
ye  animals  is  not  different  from  that  where 
lie  delivery  of  merchandise  or  other  matter 
i  concerned.  Cars  of  sufficient  strength  for 
ach  purpose  should  always  be  provided,  and 
lie  want  of  them  is  negligence,  for  which 
be  carrier  wiU  be  responsible  in  case  of  any 
)ss  occasioned  thereby.  St.  Louis'  and 
outheastem  B'y  Co.  v.  Dorman,  73  111.,  604. 
374. 


57.  —  When  a  railway  company  under- 
takes to  carry  live  stock  for  hire,  the  fact 
that  it  does  so  establishes  its  relation  as  a 
common  carrier,  with  the  duties  and  obliga- 
tions wliich  grow  out  of  it.  Atchison  and 
Nebraska  B.  B.  Co.  v.  Washburn,  5  Neb., 
117,  1876;  19Amer.  R'y  Rep.,  139. 

58.  —  Railroad  companies  are  not  bound 
as  common  carriers  of  live  stock.  As  car- 
riers of  live  stock  they  are  bound  to  use  due 
and  proper  care,  and  deliver  in  reasonable 
time ;  but  they  are  not  insurers.  Baker  v. 
Louisville  Q,nd  Nashville  B.  B.  Co.,  10  Lea 
(Tenn.),  304.     1883. 

59.  —  The  liability  of  a  carrier  of  live 
stock  is  the  same  as  that  of  a  carrier  of  in- 
animate things  at  common  law,  except  so 
far  as  such  stock  are  liable  to  injury  caused 
by  their  own  propensities.  Bamberg  v.  South 
Carolina  B.  B.  Co.,  9  So.  Car.,  61,  1877j 
South  and  North  Ala.  B.  B.  Co.  v.  Henlein, 
52  Ala.,  606,  1875. 

CO.  —  Where  the  cause  of  the  damage, 
for  which  recovery  is  sought,  is  not  con- 
nected with  the  conduct,  character  or  propen- 
sities of  the  animals  undertaken  to  be  car- 
ried, the  ordinary  responsibility  of  the  carrier 
should  attach.  A  common  carrier  of  live 
stock  is  liable  as  in  can-iage  of  other  property, 
except  so  far  as  the  nature  of  live  stock 
renders  the  comuion  law  rules  inapplicable. 
McCoy  V.  Keolcuk  and  Des  Moines  B.  B.  Co., 
U  la.,  434,  1876;  Mynard  v.  Syracuse, 
Binghamton  and  New  York  B.  B.  Co..  15 
Amer.  R'y  Rep.,  413;  71  N.  Y.,  180,  1877; 
reversing  Same  v.  Same,  7  Hun  (N.  Y.),  399, 
1876. 

61.  —  A  railway  company,  which  charges 
for  the  transportation  of  cattle,  but  permits 
the  shipper  to  travel  on  a  free  pass  upon  the 
cars  to  take  care  of  the  cattle,  is  a  common 
carrier  for  hire,  both  as  to  passenger  and 
cattle.  Maslin  v.  Baltimore  and  Ohio  B.  B. 
Co.,  14  West  Va.,  180.     1878. 

62.  —  A  common  carrier  cannot,  by  spe- 
cial contract  relating  to  the  transportation 
of  stock,  defeat  an  action  in  tort  for  their 
non-delivery,  based  on  his  common  law  ob- 
ligation to  use  due  diligence  in  transporta- 
tion of  the  same.  The  liability  of  defendant 
in  such  case  does  not  arise  upon  contract, 
but  in  spite  of  it.  Clark  v.  St.  Louis,  Kansas 
City  and  Northern  By  Co.,  64  Mo.,  440.  1877. 
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63.  —  In  Missouri  a  railway  company, 
■when  engaged  in  the  business  of  carrying 
cattle,  is  a  common  carrier.  Lupe  v.  At- 
lantic and  Pacific  R.  R.  Co.,  3  Mo.  App.,  77. 
1876. 

64.  —  The  statute,  3  W.  4,  c.  84,  empow- 
ered the  defendant  to  build  a  railway,  and 
constituted  it  a  common  carrier,  etc.  The 
act  provided  that  no  suit  should  be  brought 
against  the  company  "for  anything  done  or 
omitted  to  be  done  in  pursuance  of  the  act," 
without  fourteen  days'  previous  notice  in 
writipg.  In  an  action  for  not  safely  carry- 
ing certain  horses,  it  was  held  that  the  com- 
pany was  not  entitled  to  this  notice,  the 
liability  being  at  common  law,  and  not 
under  the  provisions  of  the  special  act. 
Palmer  v.  Orand  Junction  Ry  Co.,  4 Meeson 
&  Welsby  (Exchequer),  749.     1839. 

III.  General  matters. 

65.  Carriage  beyond  destination.  When 
the  Central  R.  R.  Co.  received  live  stock  at 
Atlanta  to  be  carried  to  Americus  over  its 
line  and_that  of  the  Southwestern  Railway, 
and  by  a  mistalie  on  the  part  of  the  first 
company  they  were  consigned  to  a  point  be- 
yond Americus,  and  were  so  received  and 
carried  by  the  connecting  line,  such  facts 
would  not  relieve  the  latter  from  damages 
occurring  by  reason  of  inattention  to  the 
stock  at  the  place  to  which  they  were  actu- 
ally carried.  Bryant  v.  Southwestern  R.  B. 
Co.,  68  Ga.,  805,  1883;  6  Amer.  &  Eng.  R. 
R-  Cases,  388. 

66.  Cleansing  under  cattle  plague  laws. 
By  §  230  of  25  and  26  Vict.,  c.  ccxxiii,  de- 
fendant was  authorized  to  charge  for  load- 
ing, unloading,  and  "for  any  other  extraor- 
dinary services  performed."  Held,  that  the 
carrier  could  not  charge  for  cleansing  the 
cars  under  this  provision,  as  such  cleansing 
vsras  not  a  service  rendered  to  the  shipper  as 
distinguished  from  the  rest  of  the  public. 
Qox  V.  Oreat  Eastern  R'y  Co.,  Law  Reports, 
4  Common  Pleas  Cases,  181.    1869. 

C7.  Connecting  lines.  In  the  absence  of 
a  special  contract  a  railway  company,  by  re- 
ceiving his  stock  for  transportation  over  its 
own  line  and  other  lines  therewith  con- 
nected, is  only  bound  to  carry  the  same  over 
its  own  line,  and  make  safe  delivery  to  the 


next  connecting  carrier.    Myrick  v.  Michi- 
gan Central  R.  R.  Co.,  107  U.  S.,  103.     1833. 

68.  —  A  contract  whereby  the  liability  of 
the  company  is  sought  to  be  extended  beyond 
its  own  line  will  not  be  inferred,  from  loose 
and  doubtful  expressions,  but  must  be  estab- 
lished by  clear  and  satisfactory  evidence. 
Taking  a  through  fare  on  the  receipt  of  the 
cattle  does  not  establish  such  liability.    Jb. 

69.  —  Though  where  goods  received  at 
one  place  are  to  be  carried  over  several  dis- 
tinct lines  of  road  to  another  and  distant 
one,  the  liability  of  the  common  carrier  first 
receiving  them  (where  no  special  contract  is 
made)  is  limited  to  his  own  line,  yet  he  may 
subject  himself  by  special  contract  to  liabil- 
ity for  them  over  the  whole  course  of  transit. 
And  this  is  true  of  a  railroad  corporation 
possessed  of  the  powers  given  to  railroad 
corporations  generally  and  subject  to  corre- 
sponding liabilities;  such  railroad  corpora- 
tions, ex.  gr.,  as  those  incorporated  under  the 
general  railroad  law  of  New  York.  Railroad 
Co.  V.  Pratt,  23  Wallace,  133, 1874;  11  Amer. 
R'y  Rep.,  431. 

70.  —  Where  the  contract  of  a  common 
carrier  contemplates  the  employment  of  a 
connecting  carrier  to  complete  the  transpor- 
tation, the  mere  reception  of  the  property  by 
the  latter  will  create  sufficient  privity  be- 
tween it  and  the  shipper  to  enable  him  to 
maintain  an  action  against  it  on  the  con- 
tract, and  in  such  case  the  connecting  carrier 
will  be  entitled  to  the  benefit  of  all  valid  lim- 
itations upon  the  carrier's  liability  provided 
in  the  contract,  but  in  order  to  avail  itself  of 
them,  they  must  be  specially  pleaded.  Hal- 
liday  v.  St.  Louis,  Kansas  City  and  Northern, 
R'y  Co.,  74  Mo.,  159,  1881 ;  6  Amer.  &  Eng., 
E.  R.  Cases,  433. 

71.  —  The  plaintiflE  sent  some  oxen  to  the 
Craven  Arms  Station  of  the  Shrewsbury  and 
Hereford  Railway  to  be  carried  to  Birming- 
ham. The  railway  from  that  station  to 
Shrewsbury  belongs  to  the  Shrewsbury  and 
Hereford  R'y  Co.,  and  the  railway  from 
Shrewsbury  to  Birmingham  belongs  to  the 
Great  Western  R'y  Co.  The  plaintifiE's  drover 
signed  a  way-bill,  which  contained  the  fol- 
10%viiig  condition:  "For  the  convenience  of 
the  owner  .  .  .  the  company  will  receive 
the  charges  payable  to  other  companies  for 
conveyance  of  such  cattle  over  their  lines  of 
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railway,  but  the  company  will  not  be  subject 
to  liability  for  any  loss,  delay,  default  or 
damage  arising  on  such  other  railway."  One 
sum  was  charged  for  the  carriage,  which 
was  to  be  paid  at  Birmingham,  The  oxen 
were  placed  in  tmcks  belonging  to  the  Great 
"Western  R'y  Co.,  and  on  the  arrival  of  the 
ti'ain  at  Wolverhampton,  it  was  found  that 
the  bottom  of  one  of  the  trucks  was  broken, 
and  one  of  the  oxen  dead  and  others  injured. 
In  an  action  by  the  plaintiff  against  the  Great 
Western  R'y  Co.,  held,  that  this  was  one 
contract  with  the  Shrewsbury  and  Hereford 
R'y  Co.  for  the  entire  journey  from  the 
Craven  Arms  Station  to  Birmingham,  and 
consequently  that  the  Great  Western  R'y  Co. 
was  not  liable  for  the  injury  to  the  oxen. 
Coxon  V.  Oredt  Western  R'y  Co.,  .5  Hurlstone 
&  Norman  (Exchequer),  374.     1860. 

72.  —  In  the  absence  of  a  special  contract, 
the  liability  of  a  common  carrier  does  not 
extend  beyond  the  terminus  of  his  own 
route.  Stewart  v.  Terre  Haute  &  I.  JR.  R. 
Co.,  3  Federal  Reporter,  768;  1  MoCrary  (U. 
S.  C.  C),  813.     1880. 

73.  —  Unless  forbidden  by  its  charter,  a 
railroad  company  may  contract  for  a  ship- 
ment over  connecting  lines;  and,  having 
done  so,  is  liable  in  all  respects  upon  them 
as  upon  its  own  lines.  In  such  a  case,  the 
shipper  is  authorized  to  assume  that  it  lias 
made  the  requisite  arrangements  to  fulfil  its 
obligations,  Railroad  Co.  v.  McCarthy,  96 
[T.  S.,  258.     1877. 

74.  —  change  of  cars.  In  the  absence  of 
m  express  agreement  or  special  circum- 
stances leaking  it  the  duty  of  a  connecting 
[ine  to  continue  the  transportation  of  cattle 
in  the  same  cars  in  which  they  are  delivered 
io  him,  he  has  the  right  to  unload  for  the 
purpose  of  transferring  them  to  his  own 
jars,  provided  this  is  done  without  unneces- 
iary  delay.  McAllister  v.  Chicago,  Rook 
Island  and  Pacific  R.  R,  Co.,  -74  Mo.,  351, 
1881 ;  4  Amer.  &  Bng.  R.  R.  Cases,  210. 

75.  —  The  fact  that  a  contract  for  the 
iransportation  of  cattle  by  rail  provides  that 
he  owner  shall  be  entitled  to  pass,  free  of 
iharge,  on  the  train  vffith  the  cattle  to  take 
:are  of  them,  and  that .  the  cattle  are  to  be 
ed,  watered,  loaded  and  unloaded  by  him 
it  his  own  risk,  does  not  confer  on  him  the 
ight  to  decide  when,   where,   and   under 


what  circumstances  the  loading  and  unload- 
ing shall  take  place ;  but  rather  it  imposes 
on  him  the  duty  of  loading  and  unloading 
wherever  and  whenever  the  exigencies  of  the 
transportation  may,  in  the  judgment  of  the 
railroad  company,  render  it  necessaiy.    lb. 

70.  —  In  the  absence  of  evidence  to  show 
that  a  carrier  receiving  cattle  for  transpor- 
tation from  a  connecting  carrier  was  for 
any  reason  bound  to  continue  the  transpor- 
tation in  the  same  cars  in  which  the  cattle 
came  to  it,  or  had  notice  that  thiiy  were  of 
a  kind  which  it  was  unlawful  to  unlo.ad 
within  the  limits  of  the  state,  the  roccivitig 
carrier  will  not  be  compelled  to  mjike  good 
to  the  shipper  damages  sustained  b}-  him  by 
reason  of  the  seizure  and  sale  of  the  cattle 
to  pay  a  fine  imposed  upon  liim  in  conse- 
quence of  its  having,  against  his  objection, 
unloaded  the  cattle  for  the  purpose  of 
reloading  them  into  its  own  cars.  Such 
damages  are  too  remote,  and  cannot  be  held 
to  have  been  within  the  contemplation  of 
the  parties.     lb. 

77.  —delay.  It  appeared  that  the  de- 
fendant had  undertaken  to  carry  the  stock 
to  a  point  on  a  connecting  road  beyond  its 
own  line ;  that,  owing  to  the  departure  of  the 
train  on  the  connecting  road  before  defend- 
ant's train  arrived  at  the  junction,  they  were 
detained  there  about  twenty-four  hours  in 
severe  winter  weather,  without  food  or  wa- 
tei'.  The  stock  was  carried  under  a  contract 
which  exempted  the  defendant  from  liabil- 
ity for  injuries  occurring  on  connecting 
roads.  Evidence  having  been  admitted  by 
the  trial  court  to  show  that,  when  defend- 
ant's train  was  about  to  start,  plaintiff  re- 
quested defendant's  agent  to  telegraph  to 
the  agent  of  the  connecting  line  that  the 
stock  was  coming,  but  he  failed  to  comply 
with  the  request ;  and  that  it  was  usual  to 
give  such  notice,  and  on  receipt  of  it  the 
trains  of  the  connecting  company  were  ac- 
customed to  await  the  arrival  of  defendant's 
train;  to  show  the  condition  of  the  stock 
when  they  an-ived  at  their  destination,  their 
value  in  that  condition,  and  what  they 
would  have  been  worth  if  sound,—  held,  that 
the  evidence  was  properly  admitted.  Dunn 
V.  Hannibal  and  St.  Joseph  R.  R.  Co,,  68 
Mo.,  268.  1878.  See,  also.  Rice  v.  Kansas 
Pacific  R'y  Co.,  68  lb.,  314.     1876. 
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78.  —  When  upon  arrival  of  the  train 
at  the  junction  it  was  found  that  the  stock 
<;oukl  not  be  forwarded  immediately,  and 
that,  to  prevent  damage,  it  should  be  im 
loaded,  fed  and  watered,  it  became  tlie  dut> 
of  the  fix'st  company  to  see  that  this  was 
<lone ;  and  tlaat  duty  could  not  be  imposed 
on  tlie  owner ;  this,  although  he  was  accom- 
panying the  stocJj;  uudei-  a  contract  which 
provided  that  he  should  take  care  of,  water 
and  feed  them  while  under  transportation 
16. 

79.  —  delivery.  A  contract  obligated  the 
carrier  to  transport  a  lot  of  hogs  to  a  given 
point,  ready  to  be  delivered  to  tlic  agent  of 
a  connecting  line,  "consigned,  numbered 
and  marked  as  per  margin,"  to  be  by  the 
connecting  company  carried  to  their  ijlace 
of  destinatiDn,  upon  condition  that  the  lia- 
bility of  the  contracting  company  as  a  com- 
mon carrier  should  cease  when  the  hogs 
arrived  at  the  point  named,  ready  to  be  de- 
livered to  the  next  carrier.  The  name  of 
the  consignor  was  not  given  in  the  margin. 
The  hogs  were  delivered  by  the  company  to 
the  connecting  company,  marked  to  the  cou- 
eignee  as  indicated  on  the  margin  of  the 
contract,  and  were  duly  delivered  to  the  con- 
signee. Another  sliipper  of  hogs,  on  the 
same,  train,  from  the  same  point,  and  to  the 
same  destination,  accompanied  his  hogs  and 
received  the  pay  from  tlae  consignee  for 
both  lots.  Held,  that  the  company,  having 
shipped  the  hogs,  marked  as  indicated  on 
the  margin  of  r,hu  contract,  discharged  their 
•whole  duty,  and  there  being  no  consignor 
named  on  the  margin  referred  to,  the  com- 
pany was  guilty  of  no  negligence  which 
led  the  consignee  to  pay  the  wroiig  person. 
Indianapolis,  Blooviington  and  Western  Ji'y 
Co'.  V.  Murray,  73  111.,  138.     1874. 

80.  —  pleading;  lease.  A  declaration, 
the  allegations  of  which  made  out  a  case 
for  recovery  against  a  railway  company  as 
the  last  of  a  connecting  line,  was  not  de- 
murrable because,  as  a  matter  of  fact,  it 
may  have  been  leased  by  another  railway 
company,  which  was  the  real  contracting 
party.  If  such  facts  existed,  they  could  not 
be  reached  by  demurrer.  Southwestern  R. 
R.  Co.  V.  Bryant,  67  Ga.,  313.    1881. 

81.  Contract.  The  written  contract  to 
carry  being  with  another  person,  held,  that 


tlie  plaintiff  could  not  recover.    Southwest- 
ern R.  R.  Co.  V.  Millian,  63  Ga.,  607.     1879. 

82.  ~  agent.  In  a  suit  against  a  railway 
company  for  breach  of  a  verbal  contract, 
made  with  its  station  agent,  to  receive  and 
^hip  plaintiff's  cattle,  and  for  that  purpose 
to  furnish  a  certain  number  of  cars  at  such 
station  on  a  day  stipulated,  held,  that,  as 
defendant  had  made  it  the  duty  of  the  agent 
to  receive  and  forward  freight,  the  contract 
was  within  the  scope  of  his  apparent  author- 
ity, and  was  binding  upon  the  company,  un- 
less plaintiff  had  actual  knowledge  that  he 
had  no  such  authority.  Harrison  v.  Mis- 
souri Pacifio  Ry  Co.,  74  Mo.,  364,  1881;  7 
Amer.  &  Eng.  R.  R.  Cases,  383.         / 

83.  —  Where  the  agent  of  a  company,  or 
his  clerk,  transacting  the  company's  butei- 
ness  in  said  agent's  office,  enters,  on  behalf 
of  the  company,  into  a  special,  absolute  and 
unqualified  contract  outside  of  the  ordinary 
regulations  of  the  company,  such  contract 
is  binding  on  the  company,  even  though 
neither  the  clerk  nor  the  agent  had  any  au- 
thority to  make  such  a  contract.  Anderson 
V.  Chester  and  Holyhead  R'y  Co.,  4  Irish 
Common  Law,  435.     1854. 

84.  —  Where  a  person  acting  for  himself, 
and  also  acting  as  t^ie  agent  of  a  certain 
principal,  entered  into  a  contract  in  his  own 
name  with  a  railway  company  for  the  carr 
riage  of  certain  specific  cattle,  a  portion  of 
which  belonged  to  himself  and  the  other 
portion  belonged  to  his  principal,  and  the 
name  of  his  principal  was  not  disclosed  in 
said  contract,  and  the -cattle  were  injured 
during  their  transportation  through  the 
negligence  of  the  railway  company,  and  the 
principal  commenced  an  action  against 
the  railway  company  for  the  loss  sustained 
by  himself,  n^ot  making  the  agent  a  party  to 
the  action,  and  no  claim  was  made  that 
there  was  any  defect  of  parties,  either  plaint- 
iff or  defendant,  but  the  action  was  tried 
upon  its  merits  and  judgment  rendered  for 
the  plaintiff,  held,  that  in  such  a  case  the 
action  may  be  maintained.  St.  Louis,  Kan- 
sas City  and  Northern  R'y  Co.  v.  Thaeher, 
13  Kans.,  564.     1874. 

85.  —  consideration.  A  complaint  against 
a  railway  company  alleged  a  breach,  by  the 
defendant,  of  a  contract  b3tween  the  plaint- 
iff and  the  defendant,  whereby  the  latter 
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agreed  to  ship  cerlam  live  stock  which  the 
plaintiff  agreed  and  attempted  to  deliver  to 
the  defendant  for  shipment.  Held,  tliat  tlie 
contract  was  based  upon  a  suflf;cient  consid- 
eration. Pittsburgh,  Cincinnati  and  St.  Louis 
Ry  Co.  V.  HoUowell,  85  Ind.,  188.     1879. 

86.  —  parol  eyidence.  A.,  by  parol,  made 
arrangements  with  tlie  defendant,  .a  railway 
company,  to  convey  cattle  for  him  to  K 
station;  he  at  the  same  time,  wiUiont  notic- 
ing its  contents,  signed  a  consignment  notr;, 
by  which  the  cattle  were  diroofced  to  be 
taken  to  E.,  an  intermediate  station  on  the 
line  to  K. ;  field,  that  parol  evidence  was 
admissible  to  show  that  the  defendant  had 
agreed  to  carry  on  the  cattle  to  K.,  as  it  did 
not  contradict,  but  only  supplemented,  thf 
written  contract.  Milpas  t\  London  and 
Southiaestern  R'y  Co.,  Law  Reports,  1  Com- 

.  mon  Pleas  Cases,  836.     1866. 

87.  —  Where  a  railroad  company  is  sued 
for  its  breach  of  a  verbal  agreement  to  re- 
ceive and  ship  freight  on  a  certain  day,  a 
subsequent  written  contract  between  the 
same  parties  for  the  transportatiop  of  the 
same  freight,  which  does  not  contain  any 
release  of  defendant's  liability  already  in- 
curred, or  waive  any  right  of  plaintiff  al- 
ready accrued,  is  not  admissible  in  evidence 
to  show  a  merger  of  the  prior  verbal  agree- 
ment. Harrison  v.  Missouri  Pacific  Ry  Co. , 
74  Mo.,  364,  1881;  7  Amer.  &  Eug^R.  R. 
Cases,  383. 

88.  —written  notice  of  damage;  waiver. 
By  a  contract  for  the  shipment  of  certain 
cattle  on  a  railway  no  claim  was  to  be 
allowed  the  shipper  unless  "made  in  writing 
before  or  at  the  time  the  stock  was  un- 
loaded." While  en  route,  the  cars  were 
thrown  from  the  track  and  part  of  the  stock 
injured.  After  considerable  detention  the 
train  proceeded  to  its  destination,  where  it 
arrived  in  the  rain  about  midnight.  The 
owner  then,  before  unloading,  verbally  noti- 
fied the  company's  yard-master  and  agent 
that  he  would  not  receive  the  cattle  except 
under  protest,  and  asserted  his  claim  for 
damages  without  objection  as  to  its  form, 
and  with  the  assurance  from  the  agent  that 
it  was  unnecessary  to  proceed  t6  the  com- 
pany's office  that  night.  From  the  accident 
till  then  he  had  been  compelled  to  give  his 
entire  attention  to  the  care  of  his  stock.    In 


consequence  of  the  unfitness  of  the  stock- 
yard, and  by  consent  of  the  company,  the 
cattle  were,  on  the  night  of  their  arrival, 
removed  to  plaintiff's  farm,  sixteen  miles 
distant,  where  their  examination  by  the^ 
company  was  not  difficult.  And  three  days 
afterwards  he  gave  a  written  notice  of  hia 
claim  to  an  officer  of  the  company,  who  re- 
fused to  pay  the  same,  insistirig  that  the 
stock  was  not  damaged,  but  making  no  ob- 
jection on  the  ground  of  delay  in  the  notice. 
Held,  that  the  proof  showed  a  substantial 
compliance  with  the  purpose  of  the  contract, 
viz.:  to  give  an  opportunity  to  tlie  company 
for  inspection  of  the  stock  before  they  were 
mixed  with  other  cattle  or  slaughtered,  or 
its  ascertainment  of  damages  otherwise  ren- 
dered impracticable ;  that  the  conduct  of  the 
company  amounted. to  a  waiver  of  the  delay 
in  giving  the  notice.  Rice  i\  Kansas  Pacifio 
R'y  Co.,  63  Mo.,  814,  1876;  20  Amer.  R'y 
Rep.,  434. 

89.  Custom;  contract.  Where  it  is  the 
general  and  long  estab'ished  custom  of  a 
railroad  company,  in  delivering  freight  to 
connecting  lines,  to  deliver  as  consignors,  a 
shipper  who  has  been  in  the  habit  of  shipping 
over  such  road  will  be  presumed  to  be  famil- 
iar with  that  custom,  and  to  contract  with 
reference  to  it.  Indianapolis,  Bloomington 
and  Western  R'y  Co.  v.  Murray,  73  111.,  138. 
1874. 

90.  Damages.  Though  under  the  contract 
of  shipment  a  railway  company  may  have 
been  liable  only  for  damages  arising  from 
gross  negligence  in  not  attending  to  live 
stock,  yet  where  it  carried  the  stock  beyond 
the  agreed  destination,  and  there  kept  them 
for  a  time,  its  liability  as  to  such  time  was 
not  limited  to  the  results  of  gross  negligence. 
Bryant  v.  Southwestern  R.  R.  Co.,  68  Ga.> 
805,  1882;  6  Amer.  &  Eng.  R.  R.  Cases, 
888. 

91.  —  evidence.  Where  a  race  horse  was 
killed  on  the  Isthmus  of  Panama,  while  in 
transit  to  California,  evidence  of  the  value 
of  the  horse  in  California  is  competent,  there 
being  no  market  for  such  horses  on  the  Isth- 
mus. Harris  v.  Panama  R.  R.  Co.,  58  N. 
Y.,  660.     1874.  , 

92.  —  Witnesses  should  state  the  facta 
upon  which  an  estimate  of  damages  is  based, 
instead  of  stating  the  sum  at  which  they 
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estimate  such  damage.  Fleming  v.  Delaware 
■and  Hudson  Canal  Co.,  8  Hun  (N.  Y.),  358. 
1876. 

03.  —  In  an  action  against  a  railway  com- 
pany as  a  common  carrier,  for  damages  to 
horses  in  transit,  the  measure  of  damages 
would  be  the  value  of  the  horses  killed  and 
the  depreciation  in  the  value  of  those  in- 
jured, at  the  place  of  delivery;  but  direct 
testimony  by  the  opinion  of  witnesses  of  the 
value  or  depreciation  is  not  indispensable; 
it  is  sufficient  if  there  is  proof  of  these 
facts  in  the  market  of  a  neighboring  state 
connected  with  the  place  by  railway,  and  a 
full  description  of  the  animals  and  their  qual- 
ities, and  of  the  character  of  the  injuries. 
Louisville  and  Nashville  B.  B.  Co.  v.  Mason, 
11  Lea(Tenn.),  116.     1883. 

94.  —  profits.  In  an  action  against  a 
carrier  for  an  injury  to  a  jack  while  being 
shipped  to  the  owner,  no  recovery  can  be  had 
for  loss  of  profits  to  be  derived  from  letting 
him  to  mares,  when  it  is  not  averred  in  the 
declaration,  and  proved,  that  the  carrier  was 
informed  of  the  intended  use  of  the  animal. 
Chicago,  Burlington  and  Quincy  B.  B. .  Co. 
V.  Hale,  83  111.,  360.     1876. 

95.  —  value.  Where  hogs  are  shipped  by 
rail  from  Illinois  to  Pittsburgh  and  the  freight 
paid  through,  and  some  of  them  are  lost  en 
route,  proof  of  their  value  at  their  destina- 
tion may  be  considered  by  the  jury  in  fixing 
their  value  at  the  place  of  shipment,  where 
there  is  no  evidence  showing  any  difference 
of  value  between  the  two  places.  Indian- 
apolis, Bloomington  and  Western  B'y  Co.  v. 
Strain,  81  lU.,  504.     1876. 

96.  Damages  by  lime  in  pens.  A  railway 
company  was  held  responsible  for  damages 
resulting  to  pigs  received  in  its  loading  pen, 
the  damages  being  occasioned  by  coming  in 
■contact  with  lime  that  had  been  used  as  a 
■disinfectant,  although  the  disinfectant  had 
been  applied  under  orders  made  by  virtue 
■of  the  Contagious  Diseases  Act.  Shaw  v. 
Oreat  Southern  and  Western  B'y  Co.,  8  Law 
Reports,  Ireland,  10.     1881. 

97.  Degree  of  care  required.  Even  if,  in 
the  absence  of  contract,  the  full  liabilities  of 
common  carrier  do  not  attach  to  railroad 
■companies  when  engaged  in  the  transporta- 
tion of  live  stock,  they  must  nevertheless 
exercise  ordinary  care  in  such  employment. 


German  v.  Chicago  and  Northwestern  B.  B. 
Co.,  38  la.,  137.     1874. 

98.  —  Railway  companies  which  become 
carriers  of  live  stock  must  provide  accom- 
modations, whereby  the  stock  can  be  safely 
and  properly  kept  and  cared  for  untfi  a  de- 
livery can  be  made  to  the  ;consignee  accord- 
ing to  the  terms  of  the  shipment.  Myrick 
V.  Michigan  Central  B.  B.  Co.,  9  Bissell  (U. 
S.  C.  C),  44.     1879. 

99.  —  A  railway  company  undertaking 
the  carriage  of  live  stock  is  not  liable  as  in- 
surer for  all  loss  and  injury  not  caused  by- 
acts  of  God  or  the  public  enemy;  but  the 
company  is  bound  to  the  exercise  of  a  high 
degree  of  diligence,  such  as  a  prudent  and 
careful  man  would  exercise  in  such  matters, 
and  is  liable  for  ordinary  negligence.  Louis- 
ville, Cincinnati  and  Lexington  B.  B.  Co.  v. 
Hedger,  9  Bush  (Ky.),  645.     1873. 

100.  —  The  liability  of  a  common  carrier 
as  to  animals  is  essentially  different  from 
his  liability  as  to  inanimate  property.  In 
the  former  case  he  is  bound  to  furnish  cars 
of  sufiScient  strength,  skilled  employes,  and 
to  exercise  that  degree  of  care  which  the 
nature  of  the  property  requires,  but  he  is 
not  an  insurer  of  animals  against  injuries  or 
death  caused  by  their  nature,  which  could 
not  be  guarded  against  by  foresight  and 
vigilance.  Indianapolis  and  St.  Louis  B'y 
Co.  V.  Jurey,  8  Brad  well  (111.),  160.     1880. 

101.  —  value.  If  a  carrier  has  any  spe- 
cial rules  or  custom,  binding  upon  its  serv- 
ants, by  which  their  care  of  live  stock  is  to 
be  proportioned  to  its  v^lue,  it  is  the  duty  of 
the  carrier  to  inquire  of  the  shipper  if  the 
live  stock,  about  to  be  shipped,  possesses  any 
special  value.  By  the  law  of  the  common 
carrier,  the  same  care  is  required  to  prevent 
destruction  of  animal  life,  whether  of  little 
or  great  value.  Chicago,  Book  Island  and 
Pacific  B'y  Co.  v.  Harmon,  13  BradweU 
(111.),  54.     1883. 

102.  —  A  custom  that  a  carrier  shall  not 
be  liable  for  injury  to,  or  loss  or  destruction 
of  live  stock,  beyond  the  value  of  $100,  is 
against  public  policy,  as  a  custom  which  will 
excuse  a  carrier  from  acts  of  negligence  is 
invalid.    lb. 

103.  Delay.  A  common  carrier  who  has 
been  guilty  of  no  negligence  is  not  liable 
for  delay  in  the  transportation  of  goods  oc- 
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casioned  by  an  accident  not  inevitable,  if  the 
goods  are  finally  safely  delivered.  Nashville 
and  Chattanooga  R.  R.  Co.  v.  Jackson,  6 
Heiskell  (Tenn.),  271,  1881;  13  Amor.  R'y 
Rep.,  54 

104.  —  A  delay  of  twenty-four  hours  at  a 
station  on  the  way  is  an  unnecessary  delay, 
unless  it  is  explained  and  excused  by  sonic- 
thing  which  the  law  recognizes  as  sufficient. 
Such  delay  will  not  be  excused  by  the  fact 
that  the  railway  company  needed  its  rolling 
stock  for  the  purpose  of  carrying  passengers. 
It  is  settled,  by  repeated  decisions  of  the  su- 
preme court  of  the  United  States,  that  a 
common  carrier  cannot  relieve  himself  from 
responsibility  for  his  own  negligence,  or  the 
negligence  of  liis  employes,  by  any  contract 
that  he  may  enter  into  with  the  shipper.  A 
common  carrier  may,  however,  enter  into 
stipulations  which  do  not  relieve  him  in  any 
degree  from  his  responsibility  for  negligence, 
if  the  shipper  assents  and  agrees  to  them  by 
a  special  contract,  either  verbal  or  in  writ- 
ting.  Ormsby  v.  Union  Pacific  R.  R.  Co., 
4  Federal  Reporter,  708;  3  McCr^ry  (U.  S. 
C.  C),  48.     1880. 

105.  —  act  of  God.  Plaintifif's  cattle  were 
carried  by  defendant  from  B.  to  W.  A.,  un- 
der a  contract  which  provided,  among  other 
things,  that,  in  consideration  of  a  reduced 
price  for  ti-ansportation,  plaintiff  would  as- 
sume the  risk  of  damage  sustained  by  delay 
in  transportation;  also  that  plaintiff  shall 
load  ajid  unload  at  his  own  risk,  defendant 
furnishing  Ifelp,  and  that  plaintiff  should 
send  a  person  with  the  cattle  to  take  charge 
of  them.  The  train  was  delayed  by  a  flood 
which  submerged  the  track,  and  the  cattle, 
being  without  food,  were  injured.  In  a 
suit  for  damages  for  the  injury,  lield,  that 
defendant  was  not  bound  to  unload  the  cat- 
tle when  the  train  was  stopped ;  but  that  it 
was  its  duty,  on  reasonable  request,  to  so 
place  the  cars  in  which  the  cattle  were  as  to 
be  convenient  to  the  usual  and  accessible 
pieans  of  unloading,  if  practicable,  and  for 
a  failure  so  to  do  it  was  liable.  Bills  v.  New 
York  Central  R.  R.  Co.,  84  N.  Y.,  5,  1881 ;  8 
Amer.  &  Eng.  R.  R.  Cases,  318. 

100.  —  Plaintiff's  agent  made  such  a  re- 
quest; the  engine  drawing  the  train  was 
disabled;  but  defendant  had  engines  at  U., 
forty-three  miles  distant;  also  that  other  mo- 


tive power  might  have  been  readily  obtained. 
The  court,  after  referring  to  the  evidence  on 
this  subject,  and  to  a  statement  of  defend- 
ant's conductor  that  he  did  not  telegraph  to 
U. ,  submitted  it  to  the  jury  as  a  question  of 
fact  whether  it  was  not  gross  negligence  for 
defendant  to  omit  to  send  for  assistance,  if 
help  could  readily  have  been  obtained.  Held, 
proper ;  and  that  this  was  so  even  if  the  fair 
import  of  the  charge  was  that  the  jury 
might  determine'  that  it  was  negligence  not 
to  send  for  assistance  to  U.    lb. 

107.  —  The  engine  was  disabled  by  the 
engine  driver  running  it  into  the  water,  and 
there  was  evidence  tending  to  show  neglect 
on  his  part  in  ao  doing.  The  court  charged 
that  if  the  engine  was  disabled  by  the  neg- 
ligence and  recklessness  of  defendant's 
agents,  then  their  refusal  to  place  the  cars 
where  plaintiff  could  unload  was  not  to  be 
excused  by  an  absence  of  motive  power. 
Held,  proper ;  that  defendant  could  not  plead 
its  own  previous  negligence  as  an  excuse  for 
its  inability  to  perform  an  affirmative  duty. 
lb. 

108.  —  snow.  A  carrier  of  goods  or  cattle 
is  only  bound  to  carry  in  a  reasonable  time, 
under  ordinary  circumstances,  and  is  not 
bound  to  use  extraordinary  efforts  or  incur 
extra  expense  in  order  to  surmount  obstruc- 
tions caused  by  the  act  of  God,  as  a  fall  of 
snow.  Briddon  v.  Great  Nortliern  R'y  Co., 
4  Hurlstone  &  Norman  (Exchequer);  847. 
1858. 

109.  —  Snow  storms  of  such  violence  as 
to  obstruct  the  passage  of  trains  must  be  al- 
lowed to  excuse  delays  by  a  railway  com- 
pany, in  transporting  articles  during  the 
continuance  of  the  obstruction.  Pruitt  v. 
Hannibal  and  St.  Joseph  R.  R.  Co.,  62  Mo., 
537.     1876.  * 

110.  —connecting  line;8.  When  a  rail- 
way company  contracts  to  ship  stock  to  a 
given  point,  it,  is  bound  to  forward  and  de- 
liver it  at  that  point  within  a  reasonable 
time,  and  it  will  not  be  released  from  its  lia- 
bility by  a  delivery  to  another  connecting 
road,  but  will  stiU  be  liable  for  any  unrea- 
sonable delay,  although  the  same  occurs 
on  account  of  the  crowded  condition  of 
said  connecting  road.  Toledo,  Wabash  and 
Western  R'y  Co.  v.  Lockhart,  71  111.,  627. 
1874. 
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111.  —  damage.  In  a  suit  for  damages, 
caused  by  delay  in  delivering  hogs,  it  ap- 
peared that  there  was  a  shrinkage  in  the 
weight  of  the  hogs  duriug  the  transit,  greater 
than  would  have  occurred  if  the  ti-ain  had 
gone  through  in  the  usual  time.  Held,  that 
plaintiff  was  entitled  to  recover  for  this  ex- 
tra shrinkage,  as  well  as  for  the  decline  in 
the  market  value  of  the  hogs.  Sturgeon  v. 
St.  Louis,  Kansas  City  and  Northern  R'y 
Co.,  65  Mo.,  509,  18T7;  Glasscock  v.  Chicago 
and  Alton  S.  R.  Co.,  69  ib.,  589,  1879. 

112.  —  Evidence  is  not  admissible  to  show 
that  between  the  time  of  their  arrival  and 
the  time  when  they  were. sold,  a  decline  in 
the  market  took  place.  Olasseock  v.  Chi- 
cago and  Alton  R.  R.  Co.,  69  Moi,  589.    1879. 

118.  —  detention  on  groundless  claim 
for  unpaid  I'rciglit  charges.  The  plaintiff 
delivered  cattle,  carriage  prepaid,  to  the  de- 
fendant for  carriage  on  the  terms  of  signed 
conditions,  whereby,  in  consideration  of  an 
alternative  reduced  rate,  it  was  agreed  that 
the  company  was  "not  to  be  liable  for  any 
loss  or  detention  of  or  injury  to  the  said  ani- 
mals, or  any  of  them,  in  the  receiving,  for- 
warding or  delivery  thereof,  except  upon 
proof  that  such  loss,  detention  or  injury 
ai'ose  from  the  wilful  misconduct  of  the 
company  or  its  servants.''  The  cattle  were 
carried;  but,  on  application  made  for  them 
by  the  plaintiff,  the  defendant,  in  conse- 
quence of  its  clerk  having  negligently  omit- 
ted to  enter  the  cattle  on  the  consignment 
note  as  "carriage  paid,"  refused  to  deliver 
them,  and  alleged  that  the  carriage  was  not 
paid.  The  cattle  were  kept  exposed  to  the 
weather  until  the  next  day,'  when  the  mis- 
take having  then  been  ascertained,  they  were 
delivered.  They  were  damaged  by  the  ex- 
posure. In  an  action  for  damages  by  reason 
of  wrongful  detention  and  negligence,  held, 
that  the  withholding  of  the  cattle  under  a 
groundless  claim  to  retain  them  at  the  end 
of  the  transit  was  not  "detention"  within 
the  conditions,  and  the  company  was  there- 
fore liable.  Gordon  v.  Great  Western  Rail- 
way Co.,  Law  Reports,  8  Queen's  Bench 
Division,  44;  3  Amer.  &  Eng.  B.  R.  Cases, 
619.     1881. 

114.  Evidence.  In  an  action  against  a 
railway  company  for  not  conveying  cattle  to 
market  within  a  reasonable  time,  a  county 


court  judge  allowed  evidence  to  be  given  of 
a  conversation  which  took  place  a  week 
after  the  alleged  cause  of  action  arose,  be- 
tween the  plaintiff  and  a  "  night  inspector  " 
at  one  of  the  company's  stations,  whose  duty 
it  was  to  forward,  the  cattle,  in  which  the 
latter,  in  answer  to  a  question  as  to  why  he 
did  not  send  the  cattle  on,  stated  that  "  he 
had  forgotten  them."  Held,  that  such  evi- 
dence was  improperly  admitted, —  it  not  be- 
ing within  the  scope  of  the  man's  authority 
to  make  admissions  as  to  by-gone  transac- 
tion. Great  Western  Railway  Co.  v.  Willis, 
18  Common  Bench,  N.  8.,  748;  114  E.  C.  L., 
748.    1865. 

115.  —  exposure  in  pens.  Whether  ex- 
posure of  hogs  in  uncovered  pens,  for 
twenty-flve  days  in  December,  might  not 
reasonably  be  expected  to  result  in  •consider- 
able loss  from  exposure  and  smothering,  is  a. 
proper  question  to  be  left  to  the  jury. 
Pruitt  V.  Hannibal  and  St.  Joseph  R.  R.  Co., 
63  Mo.,  537.     1876. 

116.  —  failure  of  owner  to  have  stoclc 
ready.  Where  the  stock  lio  be  shipped  by 
plaintiff  was  not  loaded  upon  the  arrival  o£ 
the  defendant's  train,  and  was  not  even  in 
the  yards  of  the  company,  but  in  a  private 
yard,  and  had  not  been  given  into  the  posses- 
sion of  any  authorized  agent  of  defendant, 
it  was  h.eld  that  defendant  was  not  liable  for 
refusing  to  delay  tlie  train  until  the  stock 
could  be  loaded,  notwithstanding  the  same 
train  took  cars  of  stock  at  other  stations 
later,  although  in  these  instances  the  loco- 
motive was  I'equired  to  assist  in  loading  the 
cars,  while  in  plaintiff's  case  it  was  not. 
Frazier  v.  Kansas  City,  St,  Joseph  and 
Council  Bluffs  R.  R.  Co.,  48  la.,  571.     1878. 

117.  — mob.  A  common  carrier  is  only 
required  to  exercise  due  care  and  diligence 
against  delay,  and  where  its  servants  are 
overpowered  by  a  mob  and  prevented  from 
forwarding  its  trains,  it  will  not  be  held  re- 
sponsible for  the  delay,  provided  it  omits  no 
reasonable  effort  to  secure  the  property  in 
course  of  transportation.  Indianapolis  and 
St.  Loriis  R.  R.  Co.  v.  Juntgen,  10  Bradwell' 
(111.),  295.     1881. 

118.  —negligence.  When  a  common  car- 
rier receives  cattle  for  transportation,  it  is 
his  duty  to  carry  them  to  their  destination 
within  a  reasonable  time,  and  for  a  failure, 
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through  gross  negligence,  to  do  so,  an  action 
will  lie,  whether  the  shipment  was  made 
under  a  special  contract  or  not.  Wabash, 
St.  Louis  and  Pacific  R'y  Co.  v.  McOaaland, 
11  Bradwell  (III.),  491.     1883. 

no.  —  order  of  shipment.  It  was  the 
usage  of  the  defendants  that  cattle  should 
be  booked  for  carriage  in  the  order  in  which 
they  were  delivered  in  the  defendants'  yard, 
and  that  they  should  be  forwarded  in  the 
same  priority.  This  usage  was  known  to 
the  plaintiff  and  his  servant.  The  cattle  of 
the  plaintiff  were  brought  to  the  defendants' 
yard  late  at  night,  and  could  not  be  taken 
in,  owing  to  the  illness  of  the  defendants' 
porter.  The  next  day  the  booking  clerk  of 
tlie  defendants,  under  the  circumstances, 
booked  the  cattle,  though  not  yet  in  the 
yard.  The  plaintiff's  cattle  were  not  for- 
warded in  the  order  in  which  they  were 
booked,  but  were  postponed  to  those  of  some 
other  dealers  which  arrived  at  the  yard  be- 
fore them,  and  they  were  delayed  a  consid- 
erable time  in  consequence.  The  plaintiff 
sued  the  com]5any  for  the  delay.  Though 
the  booking  clerk  violated  his  instructions, 
the  company  was  held  liable  for  the  delay. 
Page  v.  Great  Northern  B'y  Co.,  2  Irish  Re- 
ports, Common  Law,  338.     1868. 

120.  —  reception  in  cattle  pens.  The  re- 
ception of  hogs  in  the  pens  of  a  railway 
company  for  carriage  is  equivalent  to  an  ob- 
ligation to  transport  them  without  unneces- 
sary delay.  Pruitt  v.  Hannibal  and  St, 
Joseph  R.  B.  Co.,  62  Mo.,  537.    1876. 

121.  —  special  contract.  The  perform- 
ance by  a  railroad  company  of  its  uncondi- 
tional agreement  to  furnish  oars  on  a  day 
certain,  for  the  purpose  of  receiving  and 
shipping  freight,  is  not  excused  by  unavoid- 
able accident  and  delay  preventing  the  ar- 
rival of  the  cars  at  the  time  stipulated. 
Harrison  v.  Missouri  Pacific  R'y  Co.,  74  Mo., 
364,  1881 ;  7  Amer.  «&  Bng.  R.  R.  Cjaes,  883. 

122.  —  strike ;  connecting  lines.  In  the 
absence  of  a  special  contract  a  common  car- 
rier is  bound  to  transport  and  deliver  goods 
marked  to  a  certain  destination  beyond  the 
end  of  its  line,  only  according  to  the  usage 
of  its  business,  and  is  not  liable  for  losses 
beyond  its  line.  The  giving  a  through  rate 
to  the  shipper  by  the  carrier  is  not  of  itself 
evidence  of  a  special  contract  to  carry  be- 


yond the  latter's  line.  The  receiving  of 
goods  for  shipment  to  a  point  beyond  its  line, 
by  a  carrier  having  knowledge  of  an  obstruc- 
tion in  transportation  beyond  its  line,  may 
not  be  a  breach  of  its  duty  as  a  carrier.  'The 
obstruction  in  this  cause  was  a  general  strike 
upon  the  connecting  lines.  McCarthy  v. 
Terre  Haute  and  Indianapolis  R.  R.  Co.,  9 
Mo.  App.,  159.     1880. 

123.  —  Sunday  laws.  The  plaintiff  de- 
livered to  the  defendant,  as  a  common  car- 
rier, some  cattle  to  be  carried  by  it  to  their 
London  station.  The  cattle  arrived  on  a 
Sunday  morning  between  eleven  and  twelve 
o'clock,  but  owing  to  certain  police  regula- 
tions the  plaintiff  was  unable  to  take  them 
away  before  twelve  o'clock  at  night.  Mean- 
while they  were  placed  by  the  defendant's 
servants,  with  the  sanction  and  assistance  of 
a  man  employed  by  the  plaintiff  to  receive 
them,  in  pens  at  the  station.  Early  on  the 
Monday  morning  when  the  plaintiff's  serv- 
ant went  to  take  them  away,  he  found 
that  two  steers  had  been  killed.  He  wished 
to  take  away  the  remaining  cattle,  but  was 
refused  permission  unless  he  signed  a  receipt 
ticket  for  the  whole  number,  which  he  de- 
clined to  do.  Later  in  the  day  the  plaintiff 
came  and  removed  them,  but  before  he 
could  reach  the  market  at  Islington,  for 
which  they  were  intended,  it  was  over,  and' 
he  could  not  sell  them  until  the  Thursday 
following.  In  an  action  for  the  value  of  the 
two  steers  which  were  killed,  and  for  the 
damage  done  to  the  remaining  beasts  by  de- 
lay, held  (per  Bramwell  and  Channell,  B., 
Marlin,  B. ,  dissentiente),  that  the  defend- 
ant's liability  as  a  carrier  had  ceased  when 
the  alleged  loss  &,nd  damage  occurred.  Shep- 
herd V.  Bristol  and  Exeter  R!y  Co.,  Law 
Reports,  3  Exchequer  Cases,  189.     1868. 

124.  —  A  carrier  having  received  live 
stock  on  Sunday  for  carriage  is  not  permit- 
ted to  exonerate  itself  from  its  neglect  by 
pleading  the  Sunday  law.  The  carrying  for- 
ward of  the  cattle  was  a  work  of  necessity. 
Philadelphia,  Wilmington  and  Baltimore  B. 
R.  Co.  V.  Lehman,  56  Md.,  309,  1881 ;  6  Amer. 
&  Eng,  R.  R.  Cases,  194. 

125.  —  Neither  could  the  company  show 
as  a  defense  that  the  owners  of  the  cattle 
were  violating  the  Sunday  law  in  having 
the  cattle  transported  on  that  day.    Jb, 
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126.  —  unavoidable  delay.  The  rules  of 
law  are  not  applicable,  with  the  same  de- 
gree of  strictness,  for  unavoidable  delay  in 
receiving  and  carrying,  as  in  case  of  failure 
to  deliver  the  goods.  Pittsburgh,  Cincinnati 
and  St.  Louis  B'y  Co.  v.  Hollowell,  65  Ind., 
188.     1879. 

127.  — unusual  delay.  A  delay  of  twenty- 
five  days  in  shipping  one  drove  of  hogs,  and 
of  forty -one  days  in  shipping  another  drove, 
might  be  jrermed  prima /ocie  negligence  on 
the  part  of  the  railroad,  inexcusable  unless 
by  the  total  cessation  of  all  business  for  the 
public.  Pruitt  v.  Hannibal  and  St.  Joseph 
R.  R.  Co.,  63  Mo.,  537.     1876. 

128.  —  want  of  cars.  Where  a  railway 
company,  in  a  suit  against  it  for  unreasonable 
delay  in  carrying  stock  from  the  west  to 
the  east,  set  up  as  an  excuse  that  the  delay 
was  occasioned  by  the  want  of  empty  cars 
at  a  particular  point  on  the  route,  it  was 
competent  for  the  plaintiff,  for  the  purpose 
of  meeting  such  excuse,  to  prove  that  empty 
cars  passed  that  point,  going  west,  whilst 
the  stock  was  tliere  waiting  transportation. 
Toledo,  Wabash  and  Western  R'y  Co.  v. 
Lockhart,  71  111.,  627.     1874. 

129.  Delivery;  payment  to  wrong  per- 
son. PlaintiiTs  shipped  certain  hogs  by  de- 
fendant's road,  prepaying  charges;  at  the 
place  of  destination  they  were  taken  from 
the  carrier  by  a  stranger  and  a  drayman 
who  was  an  employe  of  consignees,  and 
taken  by  them  to  consignees,  the  stranger 
representing  that  he  had  bought  them  of 
consignees,  and  exhibiting  an  expense  bill 
he  had  obtained  from  the  carrier,  whereupon 
he  was  paid  for  them  by  the  consignees. 
Held,  that  the  shipper  could  not  recover 
froni  the  carrier,  but  his  remedy  was  against 
the  consignees.  Ryder  v.  Burlington,  Cedar 
Rapids  and  Northern  R'y  Co.,  51  Ia»,  460. 
1879. 

130.  Dogs.  A  valuable  greyhound  was 
delivered  by  its  owner  to  the  servants  of  a 
railway  company  which  was  not  a  common 
carrier  of  dogs,  to  be  carried,  and  the  fare 
demanded  was  paid.  At  the  time  of  deliv- 
ery the  greyhound  had  on  a  leathern  collar 
with  a  strap  attached  to  it.  In  the  course  of 
tlie  journey,  it  being  necessary  to  remove 
the  greyhound  from  one  train  to  another, 
which  had  not  then  come  up,  it  was  fastened 
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by  means  of  a  strap  and  collar  to  an  iron 
spout  on  the  open  platform  of  one  of  the 
company's  stations,  and,  -while  so  fastened, 
it  slipped  its  head  from  the  collar  and  ran 
upon  the  line  and  was^  killed.  Held,  that 
the  fastening  the  greyhound  by  the  means 
furnished  by  the  owner  himself,  which  at 
the  time  appeared  to  be  sufficient,  was  no 
evidence  of  negligence  on  the  part  of  the 
company.  Richardson  v.  North  Eastern 
Railway  Co.,  Law  Reports,  7  Common  Pleas 
Cases,  75,  1873;  1  Eng.  (Moak),  126. 

131.  — ^  c5ntract  limiting  liability.  A 
passenger  by  railway  from  L.  to  W.  took 
with  him  two  horses  and  a  retriever  dog ; 
the  horses  were  put  into  a  horse-box,  and  a 
servant  of  the  defendant  proposed  that  the 
dog  should  be  placed  in  the  horse-box,  to 
which  the  plaintiff  assented.  The  dog  was 
fastened  in  the  horse-box  by  means  of  a 
leather  collar  round  its  neck,  and  a  strap 
thereto,  which  passed  through  a  ring  fixed 
to  the  side  of  the  horse-box ;  the  collar  and 
strap  were  furnished  by  the  plaintiff,  and 
were  his  property.  The  plaintiff's  agent 
signed  a  ticket,  subject  to  the  following  con- 
ditions: "  The  company  will  not  be  liable 
in  any  case  for  loss  or  damage  to  any  horse 
or  other  animal  above  the  value  of  401.,  or 
any  dog  above  the  value  of  51.,  unless  a  dec- 
laration of  its  value,  signed  by  the  owner  or 
his  agent  at  the  time  of  booking  the  same, 
has  been  given,  and  by  such  declaration  the 
owner  shall  be  bound,  the  company  not 
being  in  any  event  liable  to  any  greater 
amount  than  the  value  so  declared.  The 
company  will  in  no  case  be  liable  for  injury 
to  any  horse  or  other  animal  or  dog,  of 
whatever  value,  when  such  injury  arises 
wholly  or  partially  from  fear  or  restiveness. 
If  the  declared  value  of  any  horse  or  other 
animal  exceed  40?.,  or  any  dog  51.,  the  price 
of  conveyance  will,  in  addition  to  the  regu- 
lar fare,  be  after  the  rate  of  2 J  per  cent.,  or 
6d.  in  the  pound,  upon  the  declared  value 
above  40Z.  [or  5Z.],  whatever  may  be  the 
amount  of  such  value,  and  for  whatever 
distance  the  horse  or  other  animal  is  to  be 
carried."  The  plaintiff  made  no  declaration 
of  the  value  of  the  dog,  and  paid  Ss.  for  the 
carriage  of  it.  On  the  an-ival  of  the  train 
at  W.  a  window  in  the  horse-box  was  found 
open,  through  which  the  dog  had  escaped. 
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and  was  lost.  Held,  by  this  court,  and 
affii'med  by  the  exchequer  chamber,  that  the 
loss  of  the  dog  was  not  occasioned  by  neglect 
or  default  of  the  plaintiff,  or  of  the  defend- 
ants. Held,  per  Cockburn,  C.  J.,  and  Black- 
burn, J.,  that  a  dog  is  one  of  the  animals  to 
which  the  proviso  in  section  7  of  the  Railway 
and  Canal  Traffic  Act,  1854,  17  and  18  Vict., 
c.  31,  relates;  and  per  Wightman,  J.,  and 
the  exdiequer  chambep,  that  the  defendant 
had  made  itself  liable  as  a  common  carrier 
for  carrying  the  dog.  Harrison  v.  London, 
Brighton  <fc  South  Coast  Ry  Cb.,  3  Best  & 
Smith,  123;  110  E.  C.  L.,  131.     1860. 

132.  —  A  condition  that  a  railway  com- 
pany will  not  be  liable  "in  any  case"  for 
loss  or  damage  to  a  horse  or  dog  above  cer- 
tain specified  values  delivered  to  it  for  car- 
riage, unless  the  value  is  declared,  is  not 
just  and  reasonable  within  sec.  7  of  the 
Railway  and  Canal  Traffic  Act,  1854,  as  it  is 
in  its  terms  unconditional;  and  would,  if 
valid,  protect  the  company  even  in  case  of 
the  negligence  or  wilful  misconduct  of  its 
servants.  Ashende/n  v.  London,  Brighton 
and  South  Coast  Ry  Co.,  Law  Reports, 
5  Exchequer  Division,  190,  1880;  31  Eng. 
(Moak),  644. 

133.  Evidence;  declarations  of  agents. 
The  statements  of  agents  of  a  railway  com- 
pany as  to  the  condition  of  the  road  and 
cars,  made  some  time  before  or  after  the' 
accident  in  question,  are  inadmissible.  Va. 
and  Tenn.  E.  R.  Co.  v.  Sayers,  36  Grattan 
(Va.),  338.     1875. 

134.  —  burden  of  proof.  The  burden  of 
proof  is  upon  a  common  carrier  who  has 
received  property  for  transportation  to  es- 
tablish the  facts  which  excuse  or  relieve  him 
from  liability.  MeCoy  v.  Keokuk  and  JDes 
Moines  R.  R.  Co.,  U  la.,  A^i.     1876. 

135.  —  The  loss  or  injury  of  live  svock  in 
ti-ansportation  is  prima  fade  evidence  of 
the  carrier's  negligence;  but  where  the 
owner  of  the  animals  agrees  to  load  and 
unload  them,  and  in  part  does  so,  the  burden 
of  proof  is  upon  him  to  show  negligence 
causing  such  loss  or  injury.  Louisville,  Cin- 
cinnati and  Lexington  R.  R.  Co.  v.  Hedger, 
9  Bush  (Ky.),  645.     1873. 

136.  Facilities  for  unloading.  It  is  the 
duty  of  a  railroad  company  receiving  live 
stock   for    transportation    to    have    proper 


machinery  and  facilities  for  unloading  them 
whenever,  in  the  course  of  transit,  it  may 
become  necessary  to  unload  them  for  the 
purpose  of  feeding.  Dunn  v.  Hannibal  and 
St.  Joseph  R.  R.  Co.,  68  Mo.,  368.     1878. 

137.  Failure  to  notify  carrier  of  the 
physical  condition  of  the  stock.  The  fail- 
ure of  the  owner  of  stock  shipped  to  in- 
form the  agent  of  the  carrier  that  the 
physical  condition  of  the  animals  renders 
extraordinary  care  necessary  in  their  hand- 
ling, will  not  release  the  carrier  from  liabil- 
ity for  negligence  causing  injury  to  the 
stock.  McCune  v.  Burlington,  Cedar  Rap- 
ids and  Northern  R'y  Co.,  53  la.,  600.     1879. 

138.  Feeding  and  watering.  A  railway 
company  shipped  a  car  of  stock,  and  the 
contract  to  ship  provided:  "And  it  is  fur- 
ther agreed  that,  in  case  of  accident  to,  or 
delay  of  time,  frorn  any  cause  whatever,  the 
owners  or  shippers  are  to  feed,  water  and 
take  proper  care  of  the  stock."  The  circuit 
judge  charged  that  in  all  cases  of  unavoid- 
able delay  the  company  was,  by  the  contract, 
obliged  to  feed  and  water  the  stock.  This 
was  error.  The  terms  of  the  contract  only 
provide  that  the  owner  or  shipper  shall  feed 
and  water  the  stock  in  certain  defined  emer- 
gencies, and  does  not  undertake  that  in  all 

-  other  cases  the  carrier  shall  do  so.  Louis- 
ville and  Nashville  R.  R.  Co.  v.  Trent,  11  Lea 
(Tenn.),  83.     1883. 

139.  —  It  is  as  much  the  duty  of  the 
servants  of  a  railway  company  to  provide 
water,  at  suitable  points  on  the  line  of  its 
road,  for  the  use  of  stock,  as  it  is  their  duty 
to  carry  such  stock ;  and  where  hogs,  while 
being  transported,  died  for  the  want  of 
water,  it  was  held  that  the  company  was 
liable.  Toledo,  Wabash  and  Western  R'y 
Co.  V.  Hamilton,  76  lU.,  393.     1875. 

140.  Freight  charges ;  set-off.  The  owner 
of  live  animals  transported  by  railroad, 
when  sued  for  the  charges  of  transportation, 
may  recoup  damages  sustained  by  reason  of 
injuries  to  them  tlirough  the  carrier's  negli- 
gence. South  and  North  Ala.  R.  R.  Co.  v. 
Henlein,  56  Ala.,  368,  1876;  19  Amer.  R'y 
Rep.,  200. 

141.  GoTernment  interference.  If  the 
government  monopolizes  a  railroad,  to  re- 
lieve itself  from  liability  the  company 
should  abdicate  its  functions  as  a  common 
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carrier  for  the  public  at  large.  Pruitt  v. 
Hannibal  and  St.  Joseph  R.  R.  Co.,  63  Mo., 
527.     1876. 

142.  Horses  — Charges  for  keeping.  The 
defendant  sent  a  horse  by  the  plaintiff's  rail- 
way, directed  to  himself  at  S.  station.  On 
the  arrival  of  the  horse  at  S.  station  at  night 
there  was  no  one  to  meet  it,  and  the  plaint- 
iff having  no  accommodation,  sent  the 
horse  to  a  livery  stable.  The  defendant's 
servant  soon  after  arrived  and  demanded  the 
horse ;  he  was  referred  to  the  livery  stable 
keeper,  who  refused  to  deliver  the  horse  ex- 
cept on  payment  of  charges,  which  were 
admitted  to  be  reasonable.  On  the  next  day 
the  defendant  came  and  demanded  the 
horse,  and  the  station-master  offered  to  pay 
the  charges  and  let  the  defendant  take  away 
the  horse;  but  the  defendant  declined  and 
went  away  without  the  horse,  w^hich  re- 
mained at  the  livery  stable.  The  plaintiff 
afterwards  offered  to  deliver  the  horse  to 
the  defendant  at  S.  without  payment  of  any 
charges,  but  the  defendant  refused  to  re- 
ceive it  unless  delivered  at  his  farm  and  with 
payment  of  a  sum  of  money  for  his  expenses 
and  loss  of  time.  Some  months  after  the 
plaintiff  paid  the  livery  stable  keeper  his 
charges,  and  sent  the  horse  to  the  defend- 
ant, who  received  it.  In  an  action  brought 
to  recover  the  amount  of  the  charges,  held, 
that  the  plaintiff  acted  reasonably  in  putting 
the  horse  in  the  livery  stable,  and  that  the 
defendant,  having  refused  to  take  the  horse, 
was  liable  to  the  plaintiff  for  all  the  livery 
charges  which  it  had  paid.  Great  Northern 
R'y  Co.  V.  Swaffield,  Law  Reports,  9  Excheq- 
uer Cases,  133;  8  Moak.  567.     1874. 

143.  —  escape  from  cars.  Where  the 
plaintiff  contracted  with  the  defendant  for 
the  transportation  of  a  number  of  horses, 
and  the  horses  were  placed  in  the  defend- 
ant's cars,  whose  agent  ordered  a  servant  to 
lock  the  cars,  and  the  servant  was  prevented 
from  doing  so  by  the  agent  of  the  plaintiff, 
and  on  the  passage  some  of  the  horses  were 
lost,  held,  that  the  defendant  was  guilty  of 
no  negligence  in  failing  to  lock  the  door,  and 
was  not  liable  for  the  loss  ol  the  horses. 
Lee  V.  Raleigh  and  Gaston  R.  R.  Co.,  73 
N.  C,  236.     1875. 

144.  —  A  horse  fastened  in  the  usual  way 
in  a  railway  horse-box   struggled  through 


the  feeding  window  (about  twenty-five 
inches  square)  into  the  adjoining  compart- 
ment, and  was  thereby  injured.  Held,  that 
the  accident  was  not  of  a  kind  that  the  rail- 
way company  was  bound  to  have  foreseen, 
and  to  have  provided  against,  and  that  it 
was  not  liable  in  damages.  Ralston  v.  Cale- 
donian R'y  Co.,  5  Scotch  Session  Cases,  4th 
series,  671.     1878. 

145.  —  evidence ;  inference  of  cause  of 
injury.  The  plaintiff  delivered  to  the  de- 
fendant a  horse  to  be  carried  by  its  railway. 
At  the  end  of  the  journey  the  horse  was 
found  to  be  injured.  No  accident  had  hap- 
pened to  the  train,  and  the  defendant  was 
guilty  of  no  negligence.  The  cause  of  the 
injuries  was  unknown,  except  that  from 
their  nature  they  appeared  to  have  been 
caused  by  the  horse  getting  down  upon  the 
floor  of  the  horse-box.  The  horse  was  quiet, 
and  accustomed  to  travel  by  rail.  In  an  ac- 
tion brought  to  recover  damages  for  these 
injuries,  lield,  by  the  court,  drawing  infer- 
ences of  fact  (Martin  and  Bramwell,  BB., 
Pigott,  B.,  dissenting),  that  the  defendant 
was  not  liable,  since  it  was  to  be  inferred 
that  the  injuries  resulted  from  the  natural 
vice  of  the  horse.  Kendall  v.  London  and 
Southwestern  R'y  Co.,  Law  Reports,  7  Ex- 
chequer Cases,  873 ;  3  Moak,  705 ;  30  Weekly 
Reporter,  886.     1873. 

146.  —  failure  to  carry.  A  railway  com- 
pany having  failed  to  provide  horse-boxes 
pursuant  to  contract,  for  the  conveyance  of 
horses  for  sale  by  auction  in  Dublin  on  the 
day  but  one  following,  the  owner  was  com- 
pelled to  send  them  by  road  a  distance  of 
twenty-four  miles,  in  order  that  they  might 
arrive  in  due  time  for  the  sale  and  for  pre- 
vious inspection  by  purchasers.  The  horses, 
which  were  valuable  hunters,  were  in  soft 
condition  at  the  time.  They  were  deteri- 
orated in  appearance  by  the  fatigue  of  the 
road  journey;  one  of  them  was  lamed,  and 
such  as  were  sold  realized  prices  below 
what  would  have  been  otherwise  obtained, 
the  others  being  left  on  the  ovnier's  hands. 
It  appeared  that  if  they  had  been  in  hard- 
fed  hunting  condition  they  would  have 
borne  the  journey  without  injury.  The 
company's  station-master  was,  at  the  time 
of  the  contract,  aware  of  the  intended  sale 
and  of  the  day  on  which  it  was  to  take  place. 
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Held,  that  the  company  wan  liable  in  dam- 
ages I'or  the  loss  which  the  owner  sustained 
in  constqimiice  oC  the  injuries  occasioned  to 
the  animals  by  tlic  road  journey.  Waller  v. 
Midland  Oreat  Western  Ry  Co.,  2  Law  Re- 
ports, Ireland,  530.     1878, 

147.  — Held,  on  appeal,  that  the  true 
measure  of  dama(;es  was  not  the  entire  loss 
of  tho  owner,  but  the  deterioration  which  the 
horses,  if  in  ordinary  condition  and  fit  to 
make  the  journey,  would  have  sullered 
thei'eby,  and  the  time  and  labor  expended 
on  the  road.    Same  v.  Same,  4  ib.,  876.    1879. 

148.  —  failure  to  deliver  promptly.  A 
horse  was  sent  by  railway  dii'ected  to  the 
owner  at  Eton.  The  sender  signed  a  docu- 
ment in  the  following  terms:  "Mr.  Wise 
paid  for  one  horse  13«.  M.,  Newbury  to 
Windsor.  Notice;  The  directors  will  not  be 
answerable  for  damage  to  any  horses  con- 
veyed by  this  railway."  The  horse  arrived 
safe  at  the  Windsor  station,  but  the  owner 
not  appearing  to  claim  it,  it  was  forgotten 
and  left  tied  up  in  a  liorse-box  in  an  exposed 
situation  for  twenty-four  hours,  and  was 
seriously  injured  by  such  neRleot.  Held, 
that  the  company  was  riot  responsible  for 
the  injury  done  to  the  horse.  Wise  v.  Oreat 
Western  Ry  Co.,  1  Hurlstone  &  Norman  (Ex- 
chequer), 68,  1856;  36  Eng.  Law  &  Equity, 
574. 

149.  —  injuring  one  another.  A  railway 
company  is  not  liable  for  injuries  Inflicted 
by  one  horse  upon  another  while  they  were 
being  transported,  if  the  injuries  were  caused 
by  the  fault  or  neglect  of  the  owner  of  the 
horses  in  attaching  their  halters  or  not  re- 
moving their  shoes.  Evans  v.  Fitohburg  R. 
R.  Co.,  Ill  Mass.,  143.     1873. 

150.  —  loading  and  unloading.  A  bill  of 
lading  providing  that  live  stock  will  only  be 
taken  at  the  owner's  risk  during  the  loading 
thereof,  unless  specially  agreed  to  the  con- 
trary, does  not  exempt  the  carrier  from  lia- 
bility for  injuries  sustained  by  a  horse  while 
being  put  upon  the  car,  if  the  injury  be  occu- 
Hioned  by  the  negligence  of  the  carrier  in 
furnishing  unsafe  and  insuffloient  accommo- 
dations for  receiving  it.  Potter  v.  Sharji, 
Receiver,  24  Hun  (N.  Y.),  179.     1881. 

151 .  —  Where  race  horses  are  being  loaded 
under  the  direction  of  an  agent  of  the 
owner,  the  company  is  not  responsible  as  a 


common  carrier  for  injury  received  in  such 
loading.  Bowie  v.  Baltimore  and  Ohio  B. 
R.  Co.,  1  MaoArthur  (Dist.of  Columbia),  91. 
1878. 

152.  —  A  contract  was  entered  into  by 
whicli  four  liorses  were  to  be  transported 
from  Washington  to  Baltimore,  on  the  rail- 
road of  defendant,  and  the  horses  were  to  be 
accompanied  by  their  grooms.  If  the  horses, 
in  accordance  with  the  agreement,  wore  ad- 
niitted  to  the  inclosure  where  the  defendant 
usually  received  such  freight,  and  the  de- 
fendant notified  that  they  were  there ;  and 
if  the  process  of  loading  them  had  been  par- 
tially completed  by  the  shipment  of  three  of 
the  horses  with  thoir  grooms, —  held,  that, 
although  the  agents  of  both  parties  were  en- 
gaged in  such  loading  when  the  injury  oc- 
curred, these  facts  would  constitute  a  deliv- 
ery of  the  animals.  Same  v.  Same,  ib.,  609. 
1874. 

158.  —  value  stated  in  contract.  Where 
tlie  shijjper  stated  the  value  of  horses  at  101. 
in  order  to  obtain  a  lower  rate,  and  tlie 
horses  wurn  injured  in  transit,  it  was  held 
that  he  was  estopped  from  showing  a  higher 
value  than  lOi!.  McCance  v.  London  and 
North  Western  Ry  Co.,  7  Hurlstone  &  Nor- 
man (Elxchequer),  477.    1861. 

154.  —  Where  horses  are  shipped  and 
their  value  declared  at  10^  each,  and  the  in- 
creased charges  upon  horses  of  a  higher 
value  not  paid,  it  was  held  that  the  plaintill 
would  not  be  permitted  to  deny  the  truth  of 
the  statement  of  the  value,  as  signed  by  him, 
MoCance  v.  London  and  North  Western  Bail- 
way  Co.,  8  Hurlstone  &  Coltman  (Exchequer), 
848.     1864. 

155.  —  Where  five  horses,  some  saddles, 
etc.,  were  shipped  by  rail,  and  the  bill  of  lad- 
ing was  signed  by  both  the  carrier  and  8hii>- 
per,  and  provided,  among  other  things,  "that 
the  can-ier  assumes  a  liability  on  the  stock  to 
the  extent  of  the  following  agreed  valuation; 
If  horses,  .  .  .  not  exceeding  |200  each; 
.  .  .  if  a  chartered  car,  on  the  stock  or 
contents  in  same,  not  exceeding  fl,200  for 
the  car  load;"  and  through  the  carrier's 
gi'oss  negligence  one  of  the  horses,  alleged  to 
have  been  worth  $16,000,  was  killed,  the 
others  injured  and  the  saddles,  etc,  lost,— 
held,  in  a  suit  by  the  shipper  for  damages, 
that   his  recovery   could  not   exceed  the 
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amount  fixed  in  the  bill  of  lading.  Hart  v. 
Pennsylvania  R.  R.  Co.,  7  Federal  Reporter, 
630;  3  McCrary  (U.  S.  S.  C),  333.     1881. 

166.  —  By  s.  7  of  the  Railway  Traffic  Act, 
17  and  18  Vict.,  c.  81,  a  railway  company 
is  not  liable  for  loss  of  or  injury  to  a  horse 
on  the  railway,  beyond  the  value  of  50Z., 
unless  the  sender  shall,  at  tlie  time  of  deliv- 
ering it  to  the  company  to  be  carried,  have 
declared  it  to  be  of  a  higher  valne,  in  which 
case  the  company  is  empowered  to  charge  a 
reasonable  percentage  for  the  increased  lisk 
and  care  thereby  occasioned.  Held,  that- 
the  declaration  of  value  must  be  such  as  to 
convey  a  distinct  intimation  to  the  company 
that  the  sender  intends  to  hold  it  respon- 
sible for  the  higher  sum.  Where,  therefore, 
a  servant  of  a  railway  company,  having 
casually  learned  that  a  mare  tendered  for 
carriage  was  worth  135Z.,  refused  to  carry 
her  unless  insurance  money  was  paid  be- 
yond the  usual  charge  for  carriage,  held, 
that  the  company  was  responsible  for  such 
refusal.  Robinson  v.  London  and  South 
Western  R'y  Co.,  19  Common  Bench,  N.  S., 
51;  115E.  C.  L.,  49.     1865. 

157.  Injury  caused  by  interference  by 
the  owner.  A  common  carrier  will  not  be 
liable  for  injury'  to  a  horse,  occasioned  by 
•the  improper  or  unwarrantable  interference 
of  the  plaintiff  or  his  agent,  with  the  man- 
agement of  the  ear,  by  the  servants  or  em- 
ployes of  the  company.  Roderick  v.  Rail- 
road Co.,  7  "West  Va.,  54     1873. 

158.  Overheating  and  snffocation.  Where 
live  hogs  are  shipped  by  railroad,  it  is  the 
duty  of  the  railroad  company  to  apply  water 
to  them  when  heated  and  in  danger  of  dying 
for  the  want  of  such  an  application ;  and  it 
is  gross  negligence  on  the  part  of  the  com- 
pany to  neglect  to  do  so.  Toledo,  Wabash 
and  Western  R'y  Co.  v.  Thompson,  71  111., 
484.'  1874. 

159.  —  It  is  prima  facie  evidence  of  neg- 
ligence for  a  railroad  company  to  permit  its 
pump  at  a  station  to  be  out  of  repair,  so  that 
water  cannot  be  provided  for  live  hogs  on 
its  train.    lb. 

160.  —  A  railroad  company  is  a  common 
carrier  of  cattle,  but  as  such  is  not  respon- 
sible for  losses  occasioned  by  the  cattle 
dying,  or  being  injured  by  heat,  unless  the 
loss  or  damage  has  been  occasioned  by  some 


negligence  or  misfeasance  of  the  company 
or  its  servants.  Mastin  v.  Baltimore  and 
Ohio  R.  R.  Co.,  14  West  Va.,  180.     1878. 

161.  —  A  person  sending  cattle  by  rail- 
way signed  a  contract  containing  the  fol- 
lowing, amongst  other,  conditions:  "  A  pass 
for  a  drover  to  ride  with  his  stock  will  ba 
given.  The  company  is  to  be  held  free  from 
all  risk  in  respect  of  any  damage  arising  in 
the  loading  or  unloading,  from  suffocation, 
or  from  being  trampled  upon,  bruised  or 
otherwise  injured  in  transit,  from  fire,  or 
from  any  other  cause  whatsoever."  A 
drover  received  a  pass  to  go  with  the  cattle. 
The  cattle  were  not  put  into  proper  cattle 
trucks;  but  into  vans  closing  with  lids,  ordi- 
narily used  for  the  conveyance  of  salt,  the' 
drover  not  objecting.  The  lid  of  one  of ,  the 
vans  having  become  closed  in  the  course  of 
the  journey,  several  of  the  cattle  were  suffo- 
cated, the  drover  being  at  the  time  in  an- 
other carriage.  Held,  that  the  conditions 
were  reasonable,  and  that  the  company  was 
not  responsible.  Pardington  v.  South  Wales 
R.  R.  Co.,  1  Hurlstone  &  Norman  (Excheq- 
uer), 393,  1856;  38  Eng.  Law  &  Equity, 
433. 

162.  —  Where  a  railroad,  which  is  the 
last  of  a  connecting  line,  receives,  for  the 
purpose  of  completing  the  transportation, 
cars  loaded  with  hogs,  which  were  so 
ci'owded  that  some  of  them  were  suffocated 
when  they  reached  the  point  of  destination, 
such  road  becomes  responsible  to  the  owner 
of  the  hogs  for  theii;  deliveiy,  and  the  bur- 
den is  on  it  to  show  whether  the  suffocation 
occurred  before  or  after  its  reception  of  such 
oars.  Paramore  v.  Western  R.  R.  Co.,  53 
Ga.,  388.     1874. 

163.  Penalty  for  failure  to  unload ;  fed- 
eral statute.  Section  4386  of  the  Revised 
Statutes  of  the  United  States,  imposing  a 
penalty  upon  railroads  carrying  sheep, 
swine,  etc.,  if  they  allow  such  sheep,  swine, 
etc.,' to  be  more  than  twenty-eight  consecu- 
tive hours  confined  without  unloading  thorn 
for  at  least  five  hours  for  rest,  water,  and 
feeding,  does  not  apply  to  a  railroad  carry- 
ing sheep,  swine,  etc.,  from  a  point  within 
a  state  to  another  point  therein,  but  only  to 
such  as  convey  swine,  sheep,  etc.,  from  one 
state  to  another.  United  States  v.  East  Ten- 
nessee,Va.  and  Ga.  R.  R.  Co.,  18  Federal  Re- 
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porter,  642,   1883;   9  Amer.  &   Eug.  R.   R. 
Cases,  359. 

164.  —  By  the  provisions  of  the  Revised 
Statutes,  §§  4386-4390,  any  railway  company, 
whose  road  forms  any  part  of  a  line  of  road 
over  which  animals  are  conveyed  from  one 
state  to  another,  is  prohibited  from  confin- 
ing the  same  in  cars  over  twenty-eight  con- 
secutive hours  without  unloading  them  for 
rest,  water  and  food  for  at  least  five  consec- 
utive hours.  Section  4388  fixes  the  penalty 
for  the  violation  of  this  statute  at  not  less 
than  $100  nor  more  than  $500.  United 
States  V.  Louisville  and  Nashville  B.  R.  Co., 
18  Federal  Reporter,  480.     1883. 

165.  —  But,  with  this  exception  made  by 
the  statute,  the  carrier  is  liable  only  for  the 
default  occurring  upon  its  own  line ;  and,  if 
other  connecting  lines  confine  the  animals 
beyond  the  time  prohibited,  after  they  pass 
out  of  the  control  of  the  first  carrier,  tliere 
is  no  violation  of  the  statute  by  it.  This 
would  be  so,  although  the  first  carrier  con- 
tracted for  itself  and  its  connecting  lines  to 
carry  them  to  their  destination.     lb. 

166.  —  By  the  provisions  of  the  Revised 
Statutes  of  the  United  States,  §g  4388-4390, 
no  common  carrier  of  cattle,  sheep,  swine, 
or  other  animals,  conveying  the  same  from 
one  state  to  another,  shall  confine  the  same 
in,  cars,  boats  or  vessels  for  a  longer  time 
than  twenty-eight  consecutive  hours  with- 
out unloading  the  same  for  reSt,  water, 
and  feeding,  for  a  period  of  at  least  five 
consecutive  nours.  Section  4387  gives  to 
those  wh )  Rive  tuch  care  a  lien  on  the  ani- 
mals for  the  expenses  incurred,  and  relieves 
them  from  liability  for  the  detention.  Sec- 
tion 4388  fixes  the  penalty  for  violating  such 
statute  at  not  less  than  $100,  nor  more  than 
$500.  Sections  4389  and  4390  provide  that  the  - 
penalty  may  be  recovered  by  civil  action  in 
the  name  of  the  United  States  in  the  circuit 
and  district  courts,  and  that  the  lien  given  by 
section  4387  may  be  enforced  by  petition  in 
the  district  courts.  United  States  v.  Boston 
and  Albany  B.  B.  Co.,  15  Federal  Reporter, 
209.  1883.  The  penalty  imposed  by  section 
4388  is  not  less  than  $100  nor  more  $500, 
where  more  than  one  animal  is  carried  and 
confined  in  violation  of  the  statute.  The 
statute  cannot  be  so  construed  as  to  make 
the  unlawful  confinement  of  each  animal 


constitute  a  separate  offense,  and  thus  mul- 
tiply the  penalty  by  the  whole  number  of 
animals.    lb. 

167.  Fleatling'.  In  a  complaint  against  a 
railway  company  for  a  violation  of  a  con- 
tract to  furnish,  at  a  certain  time  and  place, 
the  necessary  cars,  and  to  carry  a  certain 
number  of  hogs,  it  is  not  necessary  to  allege 
that  the  defendant,  at  the  time  complained 
of,  had  the  ability  to  transport  or  to  furnish 
the  means  to  transport  said  hogs.  Pitts- 
burgh, Cincinnati  and  St.  Louis  B'y  Co.  v. 
Hays,  49  Ind.,  207.     1874. 

168.  —  In  an  action  against  a  railway 
company  for  injury  to  stock  shipped  on  its 
cars,  the  company  answered  as  follows: 
"  That  the  plaintiff  received  the  stock  from 
the  defendant  in  good  condition,  and  paid 
the  freight  thereon,  and  gave  defendant  no 
notice  that  the  said  stock  was  not  delivered 
to  him  in  good  order,  and  made  no  demand 
for  any  damages  on  account  of  any  injuries, 
or  supposed  injuries,  to  said  stock."  Held, 
on  demurrer,  that  the  answer  was  not  good 
in  confession  and  avoidance,  and  at  best 
could  be  deemed  only  an  argumentative 
denial.  Ohio  and  Mississippi  B'y  Co.  v. 
Nickless,  78  Ind.,  382.     1881. 

169.  —  If  a  railway  company  is  guilty  of 
an  illegality  by  working  steamboats,  not 
being  authorized  by  law  to  work  them,  it 
cannot  set  up  such  illegality  as  an  answer  to 
a  claim  for  damages  arising  out  of  the  work- 
ing of  such  steamboats.  Doolan  v.  Midland 
B'y  Co.,  Law  Reports,  2  Appeal  .Cases,  792. 
1877;  31Eng.  (Moak),  48. 

170.  —  A  complaint  construed  and  held  to 
be  based  upon  defendant's  negligence  in 
causing  injury  to  plaintiflE's  horses  carried 
on  defendant's  railroad,  and  not  upon  any 
absolute  liability  of  the  defendant  carrier 
as  an  insurer  of  the  property.  Morrison  v. 
Phillips  and  Colby  Construction  Co.,  44  Wis., 
405,  1878;  19  Amer.  R'y  Rep.,  313. 

171.  —  amondment.  Where  a  suit  was 
brought  against  a  railway  company  on  a 
written  contract  for  the  shipment  of  live 
stock,  the  declaration  could  not  be  amended 
by  alleging  that  the  agents  of  the  company 
procured  the  contract  by  fraud  and  deceit  as 
to  the  capacity  and  construction  of  the  car 
to  be  used  in  the  carriage  of  the  stock,  such 
representation  not  being  in  the  written  con- 
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tract  sued  on,  and  that  by  reason  of  such 
deception  the  animals  were  badly  crowded 
in  loadieg,  aind  were  seriously  dimaged. 
The  first  suit  was  on  a  contract;  the  amend- 
ment was  base4  on  a  tort.  Mitchell  v. 
Georgia  B.  R.  Co.,  68  Ga.,  644.     1883. 

172. — Tarianee.  Where  the  pleading 
declared  upon  the  common  law  duty  of  a 
carrier,  but  the  evidence  showed  a  special 
contract,  held,  that  the  variance  was  fatal. 
Lake  Shore  and  Miahigan  Southern  R'y  Co. 
V.  Bennett,  89  Ind.,  457,  1883;  6  Amer.  & 
Eng.  R.  R.  Cases,  391. 

173.  —  Appellee  declared  against  appel- 
lant as  a  common  carriei-,  alleging  a  contract 
to  carry  appellee's  cattle,  etc.  Appellant  in- 
sisted that  appellee,  with  one  B.,  hired  a  car, 
paying  a  stated  price  for  the  same,  and  as- 
suming all  the  risk  of  transportation  in  con- 
sideration that  appellant  would  allow  the 
servants  of  appellee  and  B.  to  take  charge  of 
the  car.  If  the  contract  was  as  is  insisted 
by  appellant,  it  would  vary  from  the  one  de- 
clared upon,  as  not  being  between  the  same 
parties  or  in  the  same  terms.  But  if  it 
should  appear  that  the  railway  company 
fixed  the  rate  per  car,  and  the  interest  and 
ownership  of  the  cattle  were  several,  and 
appellee's  cattle  alone  were  injured,  then  the 
right  of  action  would  be  in  him.  Jackson- 
ville Northwestern  and  Southeastern  By  Co. 
V.  Hall,  3  Brad  well  (lU.),  618.     1878. 

174.  —  Where,  in  an  action  against  a  rail- 
way company  to  recover  damages  arising 
from  delay  in  the  carriage  and  delivery  of 
live  stock,  the  complaint  is  based  upon  a 
special  contract,  the  plaintiff  cannot  sustain 
his  action  by  proof  of  a  breach  of  an  im- 
phed  contract,  or  of  the  legal  duty  of  the 
defendant,  as  a  common  carrier,  to  carry  the 
stock  in  a  reasonable  time.  In  such  case, 
there  would  be,  not  a  variance,  but  a  failure 
of  proof.  Jeffersonville,  etc.,  R.  R.  Co.  v. 
Worland,  50  Ind.,  339,  1875;  Same  v.  Ensley, 
ib.,  878. 

175.  Receipt,  The  conditions  of  the  com- 
pany, printed  on  the  back  of  the  receipt  for 
the  payment  of  fares,  given  to  a  third  party, 
do  not  necessarily  form  part  of  special  con- 
tract between  the  agent  or  clerk  and :  such 
third  party.  But  it  is  a  proper  question  to 
leave  to  the  jury,  whether  such  receipt  was 
given  merely  as  an  acknowledgment  of  the 


payment  of  the  fares,  or  whether  it  was  in- 
tended that  the  conditions  indorsed  on  the 
receipt  should  affect  or  qualify  the  contract. 
Anderson  V.  Chester  and  Holyhead  R'y  Co., 
4  Irish  Common  Law,  435.     1854. 

176.  —  Where  the  defendant  received  at 
Chicago  certain  cattle  consigned  to  Philadel- 
phia, giying  shipping  receipts  therefor,  held, 
that  these  receipts  constitute  through-con- 
tracts, by  which  the  defendant  was  liable  for 
the  proper  transportation  of  the  cattle  be- 
yond the  line  of  its  own  road.  Myrick  v. 
Michigan  Central  R.  R.  Co.,  9  Bissell  (U.  S. 
C.  C),  44.     1879. 

177.  Refusal  to  carry.  A  railway  com- 
pany, as  a  common  carrier,  is  bound  to  re- 
ceive and  carry  cattle  when  they  are  first 
offered  for  shipment,  unless  it  has.  a  reason- 
able excuse  for  its  refusal;  and  when  its 
refusal  to  take  and  ship  cattle  when  first 
offered  is  without  such  excuse,  it  will  be 
liable  in  damages  to  the  owner  for  the  deteri- 
oration in  the  value  of  the  cattle  between  the 
time  when  they  were  first  offered  for  ship- 
ment and  the  time  when  they  were  received 
and  shipped.  Chicago  and  Alton  R.  R.  Co. 
v.Eriokson,  91  111.,  613.  1879.  The  carrier 
cannot  justify  its  refusal  by  reason  of  the 
"Texas  Cattle  Act,"  the  same  being  uncon- 
stitutional.   Ib. 

178.  Title  to  property  transported.  One 
H.,  being  the  owner  of  a  trotting  horse,  cie- 
livered  him  to  D.  to  keep  for  one  year,  upon 
an  agreement  that  D.  should  haye  the  ex- 
clusive management,  charge  and  control 
over  him,  with  the  privilege  of  trotting  him 
at  whatsoever  place  or  places  D.  might  deem 
best,  D.  and  H.  dividing  between  them  the 
net  profits  of  racing.  H.  reserved  to  himself 
the  right  to  sell  the  horse  at  any  time  during 
the  year,  upon  making  compensation  to  D. 
While  this  arrangement  was  in  force,  D. 
made  a  contract  for  the  transportation  of 
the  horse.  Held,  that  D.,  and  not  H.,  was 
the  proper  party  to  sue  for  a  violation  of 
this  contract.  Harvey  v.  Terre  Haute  and 
Indianapolis  R.  R.  Co.,  74  Mo.,  533,  1881; 
6  Amer.  &  Eng.  R.  R.  Cases,  393.  . 

179.  When  liability  ends.  An  instruction 
that  the  responsibility  of  a  railroad  company 
as  a  common  carrier  continued  from  the 
time  stock  were  intrusted  to  it  for  trans- 
portation until  the  same  reached  their  desti- 
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nation,  is  not  open  to  the  objection  that  it 
asserts  an  absolute  liability,  without  regard 
to  any  defense  set  up  by  the  defendant.  Mc- 
CoUom  V.  Indianapolis  and  St.  Louis  R.  R. 
Co.,  94111.,  534.     1880. 

180.  Tice  of  animal.  A  can-ier  of  live 
stoolc  is  not  responsible  for  injuries  resulting 
from  what  is  termed  their  own  "proper 
vices,"  and  especially  is  this  so  when,  by  the 
shipping  contract,  the  owner  or  his  agent  is 
obliged  to  accompany  them  and  take  the 
care  and  oversight  of  them  while  in  transit. 
Wabash,  St.  Louis  and  Pacific  R.  R.  Co.  v. 
McOasland,  11  BradweU  (111.),  491.    1882. 

181.  —  The  plaintiff  delivered  a  bulloolc  to 
the  Great  Western  Railway  Company  at  D., 
to  be  carried  to  N.  In  the  course  of  the 
journey  the  animal  escaped  from  the  truck 
in  which  it  was  placed,  and  was  killed.  In 
a  case  stated  by  a  county  court  judge,  it  was 
found  that  the  escape  of  the  bullock  was 
wholly  attributable  to  the  efforts  and  exer.' 
tions  of  the  animal  itself,  and  not  to  any 
negligence  on  the  part  of  the  company,  and 
that  the  truck  was  in  every  respect  proper 
and  reasonably  sufficient  for  the  conveyance 
of  cattle.  Held,  that  upon  this  state  of  facts, 
the  judge  ought  to  have  directed  a  verdict 
for  the  defendant  —  the  company  (assuming 
it  to  be  a  common  earner  of  cattle)  not  being 
responsible  for  the  consequences  of  an  inher- 
ent vice  in  the  thing  (or  animal)  to  be  car- 
ried, which  results  in  its  destruction  without 
any  negligence  on  the  part  of  the  carrier. 
Blower  v.  Great  Western  Ry  Co.,  Law  Re- 
ports, 7  Common  Pleas  Cases,  655,  1872; 
Blower  v.  Great  Western Ry  Co.,  3  Moak,  700; 
30  Weekly  Reporter,  776,  1873. 

182.  —  Cattle  having  been  delivered  by 
respondent  to  be  carried  on  the  appellant's 
railway,  were  safely  secured  in  a  proper 
truck.  During  the  transit,  one  of  them  es- 
caped and  was  killed,  its  escape  being  wholly 
attributable  to  its  own  efforts,  and  in  no  way 
to  the,  negligence  of  the  appellant  or  its 
servants.  Held,  that  whether  the  appellant 
was  considered  as  a  common  carrier  or  not, 
it  was  exempt  from  liability  for  anything 
happening  by  reason  of  the  "proper  vice" 
of  the  thing  carried,  and  that,  therefore,  the 
appellant  was  not,  under  the  circumstances, 
liable.  Great  Western  R'y  Co.  v.  Blower, 
30  Weekly  Reporter,  776;   2  Eng.  (Moak), 


700,  1873;  KendaU  v.  London  and  South 
Western  R'y  Co.,  20  Weekly  Reporter,  886; 
2  Eng.  (Moak),  705,  1873. 

188.  Violation  of  rules  of  company  by 
the  shipper.  A  railway  company  is  not  re- 
sponsible for  the  non-delivery  of  live  stock, 
when  the  owner  has,  in  defiance  of  the 
known  course  of  business  of  the  company, 
Jpermitted  them  to  be  delivered  at  one  of  the 
company's  stations  without  an  acknowledg- 
ment fi-om  the  proper  officer  of  their  receipt 
for  the  purpose  of  being  carried,  although 
they  are  proved  to  have  been  delivered  to 
one  in  the  company's  employ.  Slim  v.  Cheat 
Northern  R'y  Co.,  U  Common  Bench,  647 j 
78  E.  C.  L.,  645.     1854. 

184.  Yard ;  animals  frightened  npon 
the  track.  The  first  count  of  the  declara- 
tion stated  that  the  defendant  was  the  owner 
of  a  railway,  and  of  a  station  thereon  for 
the  loading,  unloading,  etc.,  of  cattle  carried 
thereby,  and  of  a  yard  adjoining  the  station 
and  railway,  into  and  through  which  yard 
cattle  brought  by  the  railway  to  the  station 
were  used  and  accustomed  and  were  obliged 
to  pass  in  going  from  the  station  to  a  certain 
common  highway  near  thereto ;  and  that  the 
defendant,  by  reason  of  the  premises,  ought 
to  have  made  and  maintained  good  and  suffl- 
cient  fences  between  the  said  yau^  and  the 
railway,  so  as  to  prevent  cattle  lawfully 
being  in  the  yard  from  straying  thereout 
into  and  upon  the  railway;  but  that  it 
omitted  to  make  and  maintain  si;^ch  fences, 
whereby  a  bull  of  the  plaintiff,  lawfully 
being  in  the  yard,  on  his  way  to  the  high- 
way, without  default  or  negligence  on  his 
part,  strayed  from  the  yard  on  to  the  rail- 
way, and  was  killed  by  a  passing  train;  lield, 
that  there  was  no  liability  upon  the  com- 
pany, either  by  the  common  law  or  by  the 
statute  (8  and  9  Vict.,  c.  30,  s.  68),  to  fence  its 
yard  from  the  railway,  and  consequently 
that  the  count  disclosed  no  cause  of  action. 
The  second  count  alleged  that  a  certain  bull 
of  the  plaintiff  was  lawfully  in  a  close  ad- 
joining a  railway  of  which  the  defendant 
was  owner,  and  along  which  railway  it  had 
not  made  any  fences  for  preventing  cattle 
being  in  the  close  from  straying  thereout 
upon  the  railway,  and  that,  whilst  the  bull 
was  lawfully  in  the  close,  the  defendant's 
servants  negligently  and  wrongfully  chafled, 


CARRIAGE  OF  MAILS  —  CARRIAOE   OF  MERCHANDISE. 


89 


Connecting  Lines. 


startled  and  frightened  the  bull,  and  so 
caused  it  to  run  upon  the  railway,  where  it 
was  killed.  At  the  trial  it  appeared  that  the 
bull,  with  other  cattle  which  had  been 
brought  by  the  railway,  being  in  the  station 
yard,  a  place  unlighted  and  not  fenced  from 
the  railway,  a  porter  came  out  of  the  office 
with  a  lantern,  such  as  were  ordinarily  used 
by  porters,  in  his  hand,  and  that  the  light 
startled  some  of  the  beasts,  and  caused  the 
plaintiff's  bull  to  run  upon  the  line,  where  it 
was  knocked  down  and  killed  by  a  passing 
train.  Held,  no  evidence  for  the  jury  that 
the  company's  servants  had  been  guilty  of 
negligence.  JRobei-ts  v.  Great  Western  Ry 
Co.,  4  Common  Bench,  N.  S.,  506 ;  93  E.  C.  L., 
504.     1858. 


CARRIAGE  OF  MAILS. 

1.  Compensation;  connecting' lines.    A., 

a  railroad  company,  in  the  execution  of  its 
contract  with  the  government,  carried  the 
mails  from  P.  to  F.,  the  route  being  pafrtly 
over  its  own  road  and  partly  over  a  portion 
of  the  I'oad  of  company  B.,  which  also  had 
a  contract  for  carrying  the  mails  over  its 
entire  line.  After  the  passage  of  the  act  of 
March  3,  1873,  ch.  231,  the  Postoffice  De- 
partment made  frequent  adjustments  of  the 
amount  due  to  the  respective  companies, 
which  was  from  time  to  time  received  with- 
out protest  or  objection.  B.  having  received 
the  amount  due  for  conveying  all  the  mails 
over  its  road,  although  over  a  part  of  it  a 
portion  of  them  had  been  carried  by  A. 
under  its  contract,  the  latter  brought  suit 
against  the  United  States  to  recover  com- 
pensation for  the  portion  so  carried.  Held, 
that  A.'s  acquiescence  in  the  adjustments 
precluded  the  maintenance  of  the  suit.  Rail- 
road Co.  V.  United  States,  103  U.  S.,  703. 
1880. 


CARRIAGE  OF  MERCHANDISE. 

See  BAGaAQE;  Evidence;  Rates;  EBOErraE;  Stoppage 
IN  Tkamsitu;  Warebohseman. 

[The  various  matters  relating  to  carriage  of  mer- 
chandise will  be  likewise  found  under  various  other 
headings  in  the  digest.] 

I.  Connecting  lines. 

II.   COKTBACTS  LIMITING  LIABILITY. 


III.  Damages. 

1.  Delay. 

3.  Damages  generally. 

IV.  Losses  by  fire. 

1.  Liability  as  carriers. 

2.  lAability  as  warehousemen. 

V.  Liability  of  carriers  generally. 
VI.  General  matters. 


I.  Connecting  lines. 

1.  Carriage  of  goods  for  auotlier  com- 
mon carrier.  The  plaintiff,  by  an  agent  at 
B.,  received  small  parcels,  and  had  them  put 
into  a  hamper,  addressed  to  himself  at  L., 
and  sent  by  the  L.  and  N.  W.  Railway. 
These  small  parcels,  which  Were  addressed 
to  different  persons,  it  was  the  business  of 
the  plaintiff  to  deliver  as  addressed.  In  its 
transit  on  the  i-ailway,  a  small  parcel,  ad- 
dressed to  Mr.  K.,  was  abstracted  from  the 
hamper.  Held,  in  an  action  by  the  plaintiff 
against  the  company  for  loss  of  the  parcel, 
that  it  was  sufficient  to  prove  that  it  was 
not  in  the  hamper  when  delivered  to  the 
plaintiff  by  the  company,  and  that  it  was 
not  necessary  to  go  into  evidence  to  show 
that  the  company  had  not  delivered  it  to 
Mr.  K.,  and  that  the  amount  of  damages  in 
such  action  is  the  value  of  the  lost  parcel,  as 
the  plaintiff  would  be  liable  to  that  amount 
to  the  owner  of  it.  A  railway  company 
has  no  right  to  open  a  parcel  to  ascertain 
whether  it  contains  other  parcels  addressed 
to  diffei-ent  persons.  Crouch  v.  London  and 
Northwestern  R'y  Co.,  2  Carrington  &  Bar- 
wan,  789;  61  E.  C.  L.,-  789.     1849. 

2.  Change  in  direction  by  order  of  ship- 
per. The  plaintiff  delivered  at  a  station  of 
the  South  Staffordshire  R'y  Co.  certain 
goods,  addressed  "  to  the  East  India  Docks, 
London,"  and  paid  one  sum  for  their 
carriage  the  whole  distance.  By  the  prac- 
tice of  the  South  Staffordshire  Railway,  all 
goods  delivered  at  that  station  for  London 
are  forwarded  on  its  own  line  -to  Birming- 
ham, and  from  thence  by  the  London  and 
North  Western  Railway.  Before  the  goods 
in  question  arrived  in  London,  the  plaintiff 
directed  a  clerk  at  the  London  station  of  the 
latter  company  to  forward  them  to  another 
place,  which  the  clerk  promised  to  do.    The 


90 


CARRIAGE  OF  MERCHANDISE. 


Connecting  Lines. 


goods  were,  however,  delivered  according  to 
the  original  address,  and  thereby  lost.  Held, 
that  the  South  Staffordshire  Railway  Com- 
pany was  responsible  for  the  loss.  Scothorn 
V.  South  Staffordshire  Ry  Co.,  8  Welsby, 
Hurlstone  &  Gordon  (Exchequer),  341.    1853. 

3.  Common  law.  Where  a  connecting 
carrier  receives  goods  for  carriage,  the  pre- 
sumptioi^s  that  they  were  received  under 
the  liabilities  of  the  common  law.  South- 
ern Express  Co.  V.  Urquhart,  53  Ga.,  143. 
1874. 

4.  Condition  of  goods;  presumption. 
Where  goods  are  delivered  to  the  first  car- 
rier, in  a  line  of  several  different  carriers, 
to  be  transported  over  the  entire  line,  there 
being  no  direct  evidence  to  show  where 
they  were  injured,  the  jury,  if  there  is  noth- 
ing in  the  case  to  render  the  presumption 
improbable,  may  presume  that  the  goods 
reached  the  hands  of  the  last  carrier  in  the 
same  condition  as  when  delivered  to  the  first 
in  the  line.  Shriver  v.  Siovsc  City  and  St. 
Paul  B.  R.  Co.,  34  Minn.,  506.     1878. 

5.  — A.  shipped  from  Boston,  Mass.,  in 
good  order,  a  piano,  to  be  delivered  at 
Greensboro,  N.  C.  The  piano  was  in  good 
condition  when  it  reached  New  York,  and, 
nothing  appearing  to  the  contrary,  it  was 
also  in  like  condition  when  received  by  de- 
fendant's agent,  but  was  delivered  at  Greens- 
boro, to  A.,  greatly  damaged;  held,  that  the 
burden  of  proving  that  the  piano  was  dam- 
aged on  some  other  of  the  connecting  lines 
of  road,  and  not  its  own,  rested  with  the 
defendant,  who,  failing  so  to  prove,  is  re- 
sponsible to  the  plaintiff  for  the  injury  to 
his  piano.  Dixon  v.  Richmond  and  Danville 
R.  B.  Co.,  74  N.  C,  538,  1876;  13  Amer.  R'y 
Rep.,  99. 

6.  —  Where  a  railway  company  received 
goods,  and  carried  them  over  its  line  from  a 
connecting  road,  such  goods  are  presumed 
to  be  received  "  as  in  good  order,"  within  the 
meaning  of  §  3084  of  the  Revised  Code,  if 
nothing  appears  to  the  contrary.  Central 
R.  R.  Co.  V.  Rogers,  66  Ga.,  351.    1880. 

7.  —  It  is  sometimes  held  that  when  goods 
are  delivered  in  good  order  to  the  first  car- 
rier, the  presumption  will  be  indulged  that 
they  continue  in  that  condition  until  the 
contrary  is  shown;  and  in  such  cases  the 
burden  is  upon  the  carrier  in  whose  hands 


the  goods  are  found  in  a  damaged  condition 
to  show  they  were  damaged  before  he  re- 
ceived them.  In  an  action  against  a  carrier 
for  delivering  goods  in  a  damaged  condition, 
the  burden  is  upon  the  plaintiff  to  prove 
that  they  were  damaged  while  in  possession 
of  the  carrier.  Proof  that  they  were  in  good 
condition  when  shipped  may  raise  a  pre- 
sumption and  cast  the  burden  upon  the  last 
carrier  of  proving  their  condition  when  re- 
ceived by  him.  Lake  Erie  and  Western  Ry 
Co.  V.  Oakes,  11  Bradwell  (111.),  489.     1883. 

8.  —  The  rule  is  not  changed  by  the  fact 
that  the  last  carrier,  instead  of  transferring 
the  goods,  transports  them  over  its  line  in 
the  foreign  car  in  which  it  received  them. 
Leo  V.  St.  Paul,  Minneapolis  and  Manitoba 
Ry  Co.,  30  Minn.,  438.     1883. 

9.  —  Upon  proof  that  goods  "in  good 
order,"  or  "in  apparent  good  order,"  or  "as 
in  good  order,"  are  received  on  any  railroad 
of  a  line  in  connection  with  which  "the 
last  company "  runs  its  road,  the  presump- 
tion will  arise  that  such  condition  of  the 
goods  continued  up  to  the  time  when  the 
last  company  received  them,  and  the  last 
company  will  be  responsible  to  the  con- 
signee, unless  it  shows  that  the  goods  were 
not  received  by  it  in  such  good  order,  or  ap- 
parent good  order ;  but  there  must  be  some 
legal  evidence  to  show  either  that  the  last 
company  received  the  goods  as  in  good 
order,  or  that  some  other  railroad  company 
connecting  with  it  so  received  them ;  and  in 
the  absence  of  any  legal  evidence  of  either 
fact,  a  non-suit  was  properly  awarded  —  es- 
pecially, as  in  this  case,  there  was  no  proof 
that  defendant  received  the  corn  from  any 
other  carrier,  or  how  it  was  received,  after 
certain  indorsements  upon  the  bill  of  lading 
by  the  agent  were  rejected  as  evidence. 
Evans  v.  Atlanta  and  West  Point  R.  R.  Co., 
56  Ga.,  498.     1876. 

10.  Connecting  lines ;  contract  limiting 
liability.  A  steamship  company,  by  its  bill 
of  lading,  agreed  to  carry  goods  from  Liver- 
pool to  Portland,  and  there  to  deliver  them 
to  the  defendant  to  be  carried  by  it  to  Mon- 
treal. The  goods,  consisting  of  plate  glass, 
were  delivered  to  defendant,  and  while  in 
its  custody  were  damaged.  Held,  that  the 
defendant  could  not  avail  itself  of  a  limita- 
tion of  liability  contained   in   the   bill  of 


CAREIAGE  OF  MERCHANDISE. 


91 


Connecting  Lines. 


lading  of  the  steamship  company.  Atwater 
V.  Orand  Trunk  R'y  Co.,  17  Lower  Canada 
Jurist,  1.     1873. 

11.  —  A  railway  company  which  gives  a 
bill  of  lading  for  the  carriage  of  goods  over 
its  own  line,  and  other  connecting  carriers, 
to  a  point  beyond  the  terminus  of  its  line, 
may  stipulate  against  liability  for  loss  of,  or 
damage  to,  the  goods,  whUeinthe  custody  of 
a  connecting  carrier.  Taylor  v.  Little  Rock, 
Miss.  River  mid  Tex.  R.  R.  Co.,  33  Ark., 
393.     1877. 

12.  —  The  contract  made  by  the  first  car- 
rier restricting  liability,  and  acted  upon  by 
successive  lines,  inui-es  to  the  benefit  of  the 
connecting  lines.  Whitworth  v.  Erie  R'y 
Co.,  87  N.  Y.,  418;  45  N.  Y.  Superior  Ct., 
603.  1879.  See  Same  v.  Same,  6  Amer.  & 
Eng.  R.  R.  Cases,  849. 

13.  —  The  last  of  a  series  of  connecting 
lines  over  which  freight  is  transported  is 
liable  for  loss  or  damage,  subject  to  the  lim- 
itations stipulated  for  in  tho  contract  of 
shipment  with  the  first  line,  unless  it  ap- 
pears that  the  loss  did  not  occur  on  the  road 
sued.  The  burden  is  upon  said  road  to 
show  that  the  loss  did  not  occur  on  its  line. 
Memphis  and  Charleston  R.  R.  Co.  v.  Tatum, 
9  Baxter  (tenn.),  188.     1877. 

14.  —  Where  the  receipt  declares  that 
the  company,  in  sending  forward  goods  be- 
yond its  termini,  shall  act  "  as  the  agent  of  the 
consignor  or  consignee,  and  not  as  a  carrier," 
it  is  its  duty  as  such  agent  to  give  correct 
information  and  instructions  to  the  succeed- 
ing carrier  as  to  the  destination  and  deliv- 
ery of  the  property  transferred  to  the  latter 
company ;  otherwise  it  is  liable  in  damages 
to  the  consignor  for  all  loss  and  injury  to  the 
property  which,  by  its  agreement  with  him, 
it  undertook  to  carry  to  its  destination. 
JDana  v.  N.  Y.  Central  and  Hudson  River  R. 
R.  Co.,  50  Howard's  Practice  (N.  Y.),  438 
1875. 

15.  —  Where  a  railway  company,  without 
contracting  for  restricted  liability,  receives 
goods  consigned  to  a  point  beyond  its  ter- 
minus, but  on  the  line  of  a  connecting 
route,  it  is  bound  to  deliver  them  at  their 
destination.  But  where  goods  so  consigned 
are  received  under  a  contract  restricting  the 
liability  of  the  company  as  a  carrier  to 
their  delivery  at  its  terminus,   it  is  then 


bound  to  deliver  them  there  with  all  con- 
venient speed,  according  to  the  usual  course 
of  business,  to  the  next  carrier;  and  if  there 
is  none  ready  at  the  terminus  to  receive  the 
goods  and  forward  them  along  the  proper 
route,  then  it  ought  to  retain  them  and  no- 
tify the  owner.  The  company  is  not  bound 
in  such  case  to  transport  the  goods  beyond 
its  terminus  upon  any  link,  however  short,  of 
the  connecting  route,  unless  its  established 
usage  imply  such  undertaking.  Louisville 
and  Nashville  R.  R.  Co.  v.  Campell,  7  Heis- 
kell  (Tenn.),  353,  1873;  13  Amer.  R'y  Rep., 
490. 

16.  —  While  the  law  imposes  upon  com- 
mon carriers  the  duty  of  carrying  aU  goods 
offered  to  them  in  the  usual  course  of  busi- 
ness, it  does  not  impose  upon  them  the  duty 
of  transporting  goods  beyond  the  termini 
of  their  respective  routes,  and  they  may, 
therefore,  by  special  agreement,  contained 
in  a  bill  of  lading  or  receipt,  lawfully  stipu- 
late that  they  shall  not  be  liable  beyond 
such  point.  Mulligan  v.  Illinois  Central 
Ky  Co.,  86  la.,  181.     1873. 

17.  —  lire.  The  plaintiff  delivered  at  the 
station  of  the  Great  Western  Railway  Com- 
pany at  Bath,  a  van-load  of  f  urpiture  to  be 
conveyed  to  Torquay.  He  signed  a  receipt 
note,  which  was  headed —  "Bath  Station. — 
To  the  Great  Western  Railway  Company. — 
Received  the  under-mentioned  goods  on  the 
conditions  stated  on  the  other  side,  to  be 
sent  to  Torquay  station  and  delivered  to  the 
plaintiff  or  his  agent."  One  condition  was, 
that  the  company  would  not  be  answerable 
for  loss  or  damage  by  fire.  Another  condi- 
tion stated  that  the  company  would  not  be 
responsible  for  loss  or  damage  to  goods  be- 
yond the  limits  of  its  railway.  The  van  was 
placed  on  a  truck  and  conveyed  to  Bristol, 
where  the  Great  Western  line  ends,  and  the 
defendant's  (the  Bristol  and  Exeter)  line  be- 
gins. The  same  truck  and  guard  proceeded 
with  the  van  to  Exeter,  where  the  defend- 
ant's line  ends,  and  is  joined  by  the  line  of 
the  South  Devon  Company,  which  runs  to 
Torquay.  Whilst  the  van  and  furniture 
were  at  the  defendant's  station  at  Exeter, 
the^  were  accidentally  destroyed  by  fire. 
Held,  that  this  was  one  contx-act  with  the  Great 
Western  Railway  Company  for  the  convej-- 
ance  of  the  van  and  furniture  from  Bristol 
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to  Torquay,  subject  to  the  conditions  in  the 
receipt  note;  and  that,  consequently,  none 
of  the  companies  were  responsible  for  the 
loss.  Collins  V.  Bristol  and  Exeter  B'y  Co., 
11  Hurlstone  &  Gordon  (Exchequer),  790, 
1836. 

18.  Contract  for  shipment  beyond  ter- 
niinns.  A  common  carrier  (except  in  the 
case  of  an  incorporated  company  disabled 
by  the  provisions  of  its  charter)  may  by 
special  contract  bind  itself  to  convey  and 
deliver  goods  to  points  beyond  its  own  lines 
and  outside  the  limits  of  the  state  wherein 
its  road  lies.  Phillips  v.  North  Carolina  R. 
R.  Co.,  78  N.  C,  294,  1878;  16  Amer.  E'y 
Rep.,  206. 

19.  —  The  plaintiff  delivered  to  P.,  at 
Worcester,  a  package,  addressed  to  him  to 
be  carried  from  Worcester  to  Chester.  P. 
(who  stood  as  agent  for  receiving  goods 
both  of  the  Great  Western  Railway  and 
London  and  North  Western  R'y  Co.)  wrote 
under  the  address,  "Via  Stafford,"  aijd  de- 
livered the  package  to  the  Great  Western 
R'y  Co.,  which  carried  it  on  its  line  to  Staf- 
ford, from  whence  it  was  carried  in  the  de- 
fendant's cars  on  the  line  of  the  London  and 
North  Western  Railway  to  Chester.  Held, 
that  there  was  evidence  of  a  contract  with 
the  Great  Western  R'y  Co.  to  carry  the 
whole  distance  from  Worcester  to  Chester, 
and,  therefore,  it  was  liable  for  damage  to 
the  contents  of  the  package  during  the  jour- 
ney. Webber  v.  Great  Western  R'y  Co., 
8  Hurlstone  &  Coltman  (Exchequer),  771. 
1865. 

20.  —  Goods  were  delivered  to  a  railway 
company  for  transportation  to  New  York, 
and  the  freight  was  paid  to  it  for  the  entire 
distance;  the  goods  were  receipted  for  as 
"  for  transportation  ; "  the  shipper  knew  that 
the  railway  terminated  at  an  intermediate 
point,  whence  the  goods  were  to  be  carried 
the  rest  of  the  way  by  a  steamer  of  another 
company,  and  that  the  freight  money  was 
to  be  divided  between  the  corporations.  In 
an  action  against  the  railway  company  to 
recover  for  damage  to  the  goods,  happening 
upon  the  steamer,  held,  that  the  corporation 
was  not  a  common  carrier  beyond  the  end 
of  its  road,  and  was  not  liable.  Washburn 
and  Moen  Manufacturing  Co.  v.  Providence 
and  Worcester  R.  B.  Co.,  118  Mass.,  490.  1873. 


21.  —  The  duty  or  obligation  of  a  carrier 
to  convey  goods  beyond  its  own  line,  and  to 
deliver  them  at  a  pohit  beyond  its  own  line, 
is  not  imposed  by  law,  but  depends  upon  the 
contract  between  the  shipper  and  the  com- 
pany. Piedmont  Manufacturing  Co. ,  v. 
Columbia  and  Greenville  R.  R.  Co.,  19  So. 
Car.,  858,  1883;  Grover  and  Baker  Sewing 
Machine  Co.  v.  Missouri  Pacific  R'y  Co.,  70 
Mo.,  673,  1879;  Erie  R'y  Co.  v.  Wilcox,  84 
m.,  339,  1876;  10  Amer.  R'y  Rep.,  457. 

22.  —  A  railway  company  may  make  a 
special  contract  to  deliver  goods  beyond  its 
line,  and  become  liable  for  the  loss  of  goods 
on  another  line  to  which  it  delivered  them  to 
be  transported  to  place  of  destination.  Bryan 
V.  Memphis  and  Paducah  R.  R.  Co.,  11  Bush 
(Ky.),  597,  1875;  14  Amer.  R'y  Rep.,  395. 

28.  —  The-general  freight  agent  of  a  rail- 
way company  has  pow^r  to  bind  the  com- 
pany by  a  conti'act  for  transportation  to 
points  beyond  its  own  line ;  but  a  station 
agent  has  no  such  power ;  and  such  a  con- 
tract entered  into  by  him  is  void,  unless  the 
authority  has  been  expressly  conferred  by 
the  proper  superior  officer,  or  there  have 
been  previous  dealings  from  which  the  au- 
thority may  be  reasonably  inferred,  or  the 
company  has  held  itself  out  as  a  common 
carrier  to  such  points.  Grover  and  Baker 
Sowing  Machine  Co.  v.  Missouri  Pacific  Ry 
Co.,  70  Mo.,  673.     1879. 

24.  —  Where  a  railway  company  receives 
goods  for  hire  to  carry  from  one  station  to 
another,  it  is  answerable  for  a  loss  occurring 
between  them  during  the  transit,  though  it 
may  happen  on  a  lino  of  railway  belonging 
to  another  company.  Scotthorn  'v.  South 
Staffordshire  R'y  Co.,  18  Eng.  Law  &  Equity, 
638;  22  Law  Jour.  Rep.,  N.  S.,  Exch.,  131 ;  17 
Jurist,  214.     1853. 

25.  —  It  is  only  where  the  contract  is  for 
through  transportation  that  each  connecting 
carrier  will  be  entitled  to  the  benefits  and 
exemptions  of  the  contract  between  the 
shipper  and  the  first  carrier.  Merchants' 
Despatch  Transportation  Co.  v.  Bolles,  80 
111.,  473.    1875. 

26.  —  A  contract  for  carriage  of  goods 
construed,  and  the  carrier  held  liable  beyond 
its  own  line.  Cummins  v.  Dayton  and  Union 
R'y  Co.,  9  Amer.  &  Eug.  R.  R.  Cases  (Ind.), 
86.    1883. 
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27.  —  While  a  railway  company  could  not, 
in  the  absence  of  express  contract  or  custom, 
be  required  to  deliver  or  i-eceive  goods  be- 
yond its  terminus,  yet  such  duty  could  be 
created  by  contract  or  a  course  of  business, 
which  would  warrant  those  dealing  with  it 
in  presuming  that  their  goods  would  be  re- 
ceived or  delivered  beyond  such  terminus. 
Cobb  V.  III.  Central  R.  R.  Co.,  38  la.,  601. 
1874. 

28.  —  If  the  defendant  relies  upon  any 
special  custom  in  regax-d  to  the  delivery  of 
the  goods  to  the  succeeding  carrier,  or  affect- 
ing such  delivery,  the  burden  of  proof  is 
upon  him  to  establish  such  custom.  Irish 
V.  Milwaukee  and  St.  Paul  R''§  Co.,  19  Minn., 
376.  1873;  19  Amer.  R'y  Rep.,  89.      ' 

29.  Delay.  Where  a  railway  company  re- 
ceives goods  from  a  connecting  line  to  be 
carried  to  the  owners,  it  is  bound  to  forward 
them  at  once.  The  delay  cannot  be  excused 
on  the  ground  of  a  regulation  requiring  that 
goods  be  not  forwarded  until  a  bill  of  back 
chai-ges  should  be  received.  Dunham  v.  Bos- 
ton and  Maine  R.  R.  Co.,  70  Me.,  164.    1879. 

30.  Delivery.  If  there  is  an  agreement 
between  two  persons,  occupying  the  relative 
positions  of  intermediate  and  succeeding 
carrier,  that  property  intended  for  trans- 
portation by  the  latter  may  be  deposited  at  a 
particular  place  without  express  notice  to 
him,  such  deposit  amounts  to  notice,  and  is 
a  delivery.  Pratt  v.  Railway  Co.,  95  U.  S., 
43.    1877. 

31.  Delivery  to  next  carrier.  A  railway 
company  having  receipted  for  mei-chandise, 
"to  forward  ...  to  T.  M.,  Tuscaloosa, 
Ala."  (a  point  beyond  its  line),  proved  the 
delivery  of  the  merchandise,  in  good  order, 
to  the  next  carrier  in  the. regular  course  of 
transportation  to  Tuscaloosa;  held,  that  the 
company  had  fully  performed  its  duty,  and 
was  not  liable  for  damage  occurring  after 
such  delivery.  Mullarkey  v.  Philadelphia, 
Wilmington  and  Baltimore  R.  R.  Co.,  9 
Philadelphia,_114.     1873. 

32.  —  Where  goods  were  received  to  be 
forwarded  to  a  point  beyond  the  defendant's 
line,  "as  opportunity  might  offer,''  held, 
that  its  liability  as  a  common  carrier  ended 
when  the  goods  arrived  at  the  end  of  its  own 
line,  and  were  there  stored  ready  for  reship- 
ment.    Armstrong  v.  Grand  Trunk  R'y  Co.,  . 


3  Pugsley  &  Burbridge  (New  Brunswick), 
445.     1879. 

33.  —  In  the  absence  of  any  special 
agreement  or  custom  which  enters  into  the 
contract,  where  goods  are  delivered  to  a 
common  carrier  for  transportation,  directed 
to  a  point  beyond  the  terminus  of  his  route, 
between  which  and  the  place  of  destination 
of  the  goods  there  are  other  succeeding  con- 
necting lines  of  transportation  by  common 
carriers,  the  intermediate  carrier  is  bound 
to  transport  the  goods  safely  to  the  end  of 
his  route,  and  deliver  them  to  the  next  car- 
rier on  the  route  beyond,  and  in  such  case 
he  is  not  relieved  from  his  liability  as  insurer 
of  the  goods  by  simply  unloading  the  goods 
at  the  end  of  his  route,  and  storing  them  in 
a  warehouse,  without  delivery  to  the  next 
carrier.  Irish  v.  Milwaukee  and  St.  Paul 
R'y  Co.,  19  Minn.,  876,  1873;  19  Amer.  R'y 
Rep.,  89. 

34.  —  The  fact  that  a  railway  company,  in 
the  month  of  November,  left  a  car  contain- 
ing perishable  property  upon  the  track  of 
another  company,  without  making  such  de- 
livery, to  the  latter,  of  the  car,  freight  bill 
and  expense  voucher,  as  a  reasonable  usage 
and  regulation  between  the  two  companies 
required,  and  for  that  reason  the  latter  com- 
pany did  not  assume  the  actual  custody  of 
the  oar,  but  returned  it  to  the  track  of  the 
former,  is  sufficient  evidence  of  negligence 
to  charge  the  former  with  subsequent  injury 
to  the  property  resulting  from  the  weather. 
Reynolds  v.  Boston  and  Albany  R.  R.  Co., 
131  Mass.,  391.     1876. 

35.  —  Where  a  common  cai'rier  makes  only 
a  peirtial  delivery  of  goods,  the  presumption 
is  that  the  loss  occurred  by  its  default ;  and 
if  its  contract  be  such  that  it  is  liable  only 
for  losses  occurring  on  its  own,  and  not  on 
connecting  lines,  and  there  is  any  evidence 
of  the  delivery  of  the  goods  to  it,  and  that 
the  loss  could  have  occurred  while  in  its 
custody,  it  must  account  for  the  loss. 
Southern  Express  Co.  v.  Hess,  53  Ala.,  19. 
1875. 

36.  Evidence.  In  an  action  against  a  rail- 
way company  for  negligence  in  carrying 
hay,  whereby  it  was  wet  and  damaged,  it  is 
a  necessary  part  of  the  plaintiff's  case  to 
show  the  condition  of  the  Bay  when  it  was 
delivered  to  the  carrier ;  and  evidence  of  its 
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condition  at  a  distant  place  from  which  it 
was  shipped  by  another  carrier  could  only 
be  resorted  to  in  the  absence  of  more  direct 
proof.  Marquette,  Houghton  and  Ontona- 
gon E.  R.  Co.  V.  Langton,  33  Mich.,  351. 
1875. 

87.  —  When  two  carriers  connect  at  a 
point  from  which  the  one  is  accustomed  to 
receive,  for  the  purpose  of  completing  trans- 
portation, goods  carried  by  the  other,  and 
destined  to  points  on  its  line, —  the  goods  in 
question  being  thus  received, —  and  the  only 
evidence  of  their  relation  to  each  other  is 
that  they  do  not  pro  rate  freight,  the  one 
carrier  will  be  held  to  be  the  agent  of  the 
other  earner,  and  of  the  consignor  and  con- 
signee, for  the  transportation  of  the  goods  to 
their  destination.  Southern  Express  Co.  v. 
Hess,  53  Ala.,  19.     1875. 

38.  —  A  carrier's  duty  to  carry  safely 
what  he  has  received  safely  is  independent 
of  the  question  of  negligence;  but  in  the  ab- 
sence of  proof  that  goods  were  delivered  to 
him,  or  delivered  safely,  any  presumption 
that  he  received  them  goes  behind  his  duty 
and  enters  into  the  origin  of  the  contract  for 
cariiage;  and  as  there  is  nothing  for  the  con- 

«  tract  to  act  on  until  the  goods  come  into  his 
charge,  until  that  is  proved,  the  contract  is 
not  established.  Marquette,  Houghton  and 
Ontonagon  R.  R.  Co.  v.  Kirkwood,  45  Mich., 
51,  1880;  9  Amer.  &  Eng.  R.  R.  Cases,  85. 

39.  Forwarding.  It  was  proper  for  the 
earner,  having  carried  goods  to  St.  Louis,  to 
store  them  or  to  forward  them  at  once,  as 
might  be  most  expedient,  regard  being  had 
to  the  nature  of  the  goods ;  and  that  having, 
in  the  exercise  of  a  sound  distinction,  for- 
warded them  by  a  usual  mode  of  transporta- 
tion, the  carrier's  liability  ceased.  Cramer 
V.  American  Merchants'  Union  Express  Co., 
56  Mo.,  524.     1874. 

40.  Intermediate  carrier.  The  owner  of 
property  shipped  over  connecting  railways 
can,'  on  failure  to  deliver,  recover  of  an  in- 
termediate road,  into  whose  custody  and  ex- 
clusive control  it  had  come.  Knowles  v. 
Pittsburgh,  Ft.  Wayne  and  Chicago  R.  R. 
Co.,  4  Bissell  (U.  S.  C.  C),  466.     1865. 

41.  —  The  liability  of  an  intermediate 
common  carrier  for  the  safety  of  goods  de- 
livered to  him  for  carriage  is  discharged  by 
their  delivery  to  and  acceptance  by  a  suc- 


ceeding   carrier  or    his    authorized    agent. 
Pratt  V.  Railway  Co.,  95  U.  S.,  43.     1877. 

43.  —  Where  goods  are  shipped  with  a 
certain  company,  and  the  goods  pass  thi-ough 
other  companies  merely  as  agents  of  the  first, 
and  are  lost,  suit  should  be  brought  against 
the  first  company  alone,  and  it  is  error  to 
take  judgment  against  all  the  companies. 
Anchor  lAne  v,  Dater,  68  III,  369.     1878. 

43.  Lien  for  back  cliarges.  Cotton  was 
forwarded  from  Louisiana  to  be  delivered  in 
Providence,  R.  I.,  "rates  guarantied  to  Prov- 
idence." By  the  error  of  some  intermediate 
carrier  the  destination.  Providence,  was 
changed  to  Chicopee,  Mass.,  whence,  by  the 
owner's  directiba,  the  P.  and  W.  R.  R.  Oo., 
after  paying  charges,  brought  it  to  Provi- 
dence. The  ovmer  refused  to  refund  to  the 
P.  and  W.  R.  R.  Co.  its  charges  for  freiglit 
paid,  and  replevied  the  cotton.  Held,  that 
the  P.  and  W.  R.  R.  Co.  had  a  lien  on  the 
cotton  for  its  freight  and  charges  for  back 
freight  paid.  Sending  the  cotton  to  Chico- 
pee raised  the  freight  above  the  amount 
guarantied  by  the  first  carrier.  Held,  that 
for  this  the  owner  might  have  his  action 
against  such  first  carrier,  or  against  the 
carrier  by  whose  error  the  cotton  was  sent  to 
Chicopee.  A  carrier  receiving  goods  from  a 
tortious  holder  has  no  lien  on  them  against 
the  owner;  but  a  carrier  receiving  goods 
from  one  who,  by  the  owner's  act,  has  been 
clothed  with  an  apparent  authority,  has  a 
lien  on  them  against  such  owner.  Vaughan 
V.  Providence  and  Worcester  R.  R.  Co.,  13 
R.  I.,  578,  1882;  9  Amer.  &  Eng.  it,.  R.  Cases, 
41. 

44.  —  The  P.  and  W.  R.  R.  Co.  received  cer- 
tain lots  of  cotton  to  be  shipped  from  Louisi- 
ana to  Providence,  paid  the  freight  charges 
on  them,  forwarded  and  delivered  the  cotton 
to  the  consignees.  On  delivery  the  cotton 
was  found  to  be  badly  damaged  by  water, 
and  the  consignees  claimed  the  right  to  re- 
coup the  damage  from  the  bill  of  freight  and 
charges  of  the  P.  and  W.  R.  R.  Co.  It  ap- 
peared that  the  P.  and  W.  R.  R.  Co.  was  not 
associated  with  the  preceding  carriers,  and  it 
did  not  appear  where  on  the  line  of  transit 
the  damage  occurred.  Held,  that  the  recoup- 
ment could  not  be  allowed.  A  carrier  re- 
ceiving goods  marked  for  delivery  beyond 
the  end  of  his  line  is,  in  the  absence  of  a 


CARRIAGE  OF  MERCHANDISE. 


95 


Connecting  Lines. 


special  agreement,  only  responsible  for  safe 
carriage  over  his  line  and  safe  delivery  to  the 
next  carrier.  When  several  independent 
carriers  successively  receive  goods  for  car- 
riage, each  is  entitled  to  demand  payment  in 
advance  or  to  a  lien  on  the  goods  for  the 
carriage  price.  In  such  cases  each  road  is 
by  mercantile  custom  entitled  to  pay  the 
back  charges,  and  to  a  lien  on  the  goods  for 
such  charges  and  for  its  own  carriage  price. 
Knight  v.  Providence  and  Worcester  R.  R. 
Co.,  13  E.  I,,  572,  1882;  9  Amer.  &  Eng.  R. 
R.  Cases,  90. 

45.  Marks.  A  carrier  receiving  goods  de- 
livered to  him  for  transportation,  marked 
and  destined  to  a  point  beyond  his  oven  line, 
undertakes,   in  the  absence  of  an  express 

,  agreement  to  the  contrary,  to  deliver  the 
goods  to  the  consignee.  East  Tenn.  and  Ga. 
R.R.  Co.  V.  Rogers,  6  HeiskeU  (Temi.)r  143, 
1871;  12  Amer.  R'y  Rep.,  47;  Western  and 
Atlantic  R.  R.  Co.  v.  McElwee,  6  HeiskeU 
(Tenn.),  208,  1871 ;  Milwaukee  and  St.  Paul 
R'y  Co.  V.  Smith,  74  111.,  197,  1874. 

46.  —  The  acceptance  of  goods  delivered 
for  carriage,  marked  to  a  point  beyond  the 
terminus  of  the  carrier's  line,  is  considered 
prima  facie  as  a  contract  for  through  trans- 
portation. Erie  R'y  Co.  v.  Wilcox,  84  111., 
239,  1876;  16  Amer.  R'y  Rep.,  457. 

47.  —  Where  a  carrier  receives  goods  for 
transportation,  marked  for  a  place  beyond 
the  terminus  of  its  line,  vi^ithout  any  special 
contract,  its  liability  as  an  insurer  wiU  con- 
tinue until  it  delivers  them  to  a  connecting 
carrier.  If  burned  in  its  warehouse  before 
such  delivery,  it  will  be  liable  for  their  value. 
Merchants'  Despatch  Transportation  Co.  v. 
Bolles,  80111.,  473;     1875. 

48.  —  The  acceptance  by  a  railroad  com- 
pany of  goods  marked  to  a  designation  be- 
yond the  terminus  of  its  road  creates  a 
prima  facie  liability  to  transport  to  and  de- 
liver the  goods  at  that  point,  ■which,  how- 
ever, maybe  modified  by  proof  of  a  different 
usage  known  to  the  shippers  at  the  time  of 
making  the  consignment.  Mulligan  v.  Illi- 
nois Central  R'y  Co.,  86  la.,  181.    1873. 

49.  —  Mere  marks  or  direction  to  a  des- 
tination beyond  the  terminus  of  the  first 
carrier's  line  will  not  make  such  first  carrier 
liable  for  the  loss  of  the  goods  beyond  such 
terminus,  but  the  question  in  eveiy  such 


case  is,  what  is  the  contract  or  undertak- 
ing? Crawford  v.  Southern  R.  R.  Associa- 
tion, 51  Miss.,  222.     1875. 

50.  —  Where  no  special  contract  is  made, 
and  goods  are  delivered  to  a  road  for  trans- 
portation over  it,  though  marked  to  a  place 
beyond  its  terminus,  the  carrier  discharges 
its  duty  by  safely  conveying  over  its  own 
road,  and  then  delivering  to  the  next  con- 
necting road,  in  the  direct  and  usual  line  of 
common  carriers,  towards  the  point  of  ulti- 
mate destination,  unless  some  special  ar- 
rangement for  carriage  of  goods  is  shown  to 
have  been  made  by  the  connecting  line. 
Phillips  V.  North  Carolina  R.  R.  Co.,  78  N. 
C,  294.     1878. 

51.  Notice  of  arrival.  Where  a  carrier 
receives  goods  for  transportation  to  a  point 
beyond  its  own  line,  it  must  give  notice  of 
their  arrival  to  the  next_  carrier,  in  order  to 
terminate  its  responsibility  as  a  common 
carrier.  Ayres  v.  Western  R.  R.  Corp.,  14' 
Blatchford  (U.  S.  0.  C),  9.     1876. 

52.  Bates.  A  common  carrier  who  re- 
ceives freight  for  transportation  over  his 
own  route  and  the  line  of  other  carriers 
cannot  bind  such  other  carriers  as  to  the 
rate  to  be  charged  for  transportation,  unless 
there  is  an  agreement  to  that  effect  between 
them.  And  such  other  caniers  will  not  be 
held  to  have  impliedly  assented  to  the  rates 
charged  by  the  first  can-ier,  if,  in  receiving 
freight  to  be  shipped  over  their  routes  under 
a  bill  of  lading  issued  by  the  first  carrier, 
they  discover  that  the  articles  shipped  are  of 
a  different  character  from  those  named  in 
the  bill  of  lading,  and  upon  which  the  rates 
are  higher.  In  such  case  they  can  transport 
the  goods  to  their  destination,  and  charge 
and  collect  the  increased  rate.  Sumner  i\ 
SouthernR.  R.  As.^ociation,  7  Baxter  (Tenn.), 
345,  1874;  9  Amer.  &  Eng.  R.  E.  Cases,  18. 

53.  —  Where,  pursuant  to  a  contract  be- 
tween connecting  railways,  freight  is  re- 
ceived by  one,  to  be  delivered  at  a  point  on 
the  other  for  a  sum  less  than  the  aggregate 
regular  charges  of  both,  the  latter,  upon  re- 
ceiving the  freight,  must  deliver  it  at  such 
point  to  the  consignee,  upon  his  tendering 
such  sum  to  the  proper  agent  of  the  latter. 
Evans  ville  and  Crawfordsville  R.  R.  Co.  v. 
Marsh,  57  Ind.,  505,  1877;  18  Amer.  R'y  Rep., 
482." 
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54.  —through  rate;   irregularity.    The 

defendant,  in  addition  to  its  business  of  a 
carrier  by  rail,  carried  on  the  business  of  a 
common  carrier  off  its  line.  It  charged  an 
equal  rate  to  all  the  public  for  cai-riage  on 
its  line  between  its  termini.  It  also  under- 
took to  collect  at  one  terminus,  to  carry  on 
its  line,  and  to  deliver  at  a  place  distinct 
from,  at  some  distance  beyond,  its  other 
terminus;  and  for  this  it  charged  a  through 
rate  to  all  the  public  alike.  Held,  that  the 
carriage  beyond  the  second  terminus  was 
not  auxiliary  to  its  business  as  a  railway 
carrier,  but  was  done  by  it  in  its  business  as 
a  common  carrier  generally,  and  that  the 
plaintiffs  were  not  entitled  to  deduct  the 
cost  of  this  carriage  and  of  collection  at  the 
first  terminus  from  the  through  rate,  and  to 
claim  to  have  their  goods  earned  between 
the  termini  for  the  difference.  Baxendale  v. 
London  and  South  Western  Ry  Co.,  Law 
Reports,  1  Exchequer  Cases,  137!     1866. 

55.  Kefusal  of  intermediate  carrier  to 
receive  g'oods.  A  railroad  company  re- 
ceived freight  for  carriage  and  delivery  at  a 
point  beyond  its  line  on  a  connecting  road. 
In  the  absence  of  special  contract  limiting 
the  responsibility,  the  company  receiving 
the  freight  is  bound  to  deliver  it  at  its  desti- 
nation. It  is  no  excuse  for  not  doing  so,- 
that  the  connecting  road  refused  to  receive 
the  freight  and  advance  the  charges  due  and 
paid  by  the  company  sued.  Railroad  Co.  v. 
Stockard,  11  Heiskell  (Tenn.),  568.     1872. 

56.  —  The  defendant  agreed  with  the 
plaintiffs  to  carry  coals  from  U.  to  K.  and 
to  find  cars,  the  Y.  and  B.  Company  under- 
taking to  haul  the  cars  to  and  fro  between 
U.  and  Y.,  and  the  contract  was  founded  on 
the  basis  that  thei-e  should  be  no  unreasona- 
ble detention  of  cars,  whether  empty  or 
full,  between  Y.  and  U.  Held,  that  the 
neglect  and  refusal  by  the  Y.  and  B.  Co.,  to 
haul  between  U<  and  Y.,  was  an  Answer  to 
an  action  by  the  plaintiff  against  the  defend- 
ant for  neglecting  and  refusing  to  carry 
from  U.  to  K.  Jonassohn  v.  Or^at  Northern 
Ry  Co.,  28  Eng.  Law  &  Equity,  481.     1854. 

57.  Receipt.  A  receipt  for  gftods  "  to  be 
forwarded"  to  Birmingham,  Ala.,  does  not 
imply  a  conti'act  to  carry  and  deliver  the 
goods  at  the  place  of  destination,  when  it  is 
shown  that  Birmingham,  Ala.,  is  beyond 


the  terminus  of  the  line  of  the  railroad  exe- 
cuting the  receipt.  Crawford  v.  Southern 
R.  R.  Association,  51  Miss.,  223.     1875. 

58.  ^  A  railway  company  receipting  for 
goods  for  carriage  beyond  its  line  is  not 
bound  to  carry  the  goods  beyond  its  own 
line  unless  an  express  agreement  to  that 
effect  is  made.  Detroit  and  Bay  City  R'y 
Co.  V.  McKenzie,  9  Amer,  &  Eng.  R.  R. 
Cases  (Mich.),  15,  1881;  Michigan  Central R. 
R.  Co.  V.  Myrick,  9  ib.,  25  (U.  S.  8.  C),  1883; 
Detroit  and  Bay  City  R'y  Co.  v.  McKenzie, 
43  Mieh.,  609, 1880;  21  Amer.  R'y  Rep.,  157. 

59.  —  But  if  it  receipts  for  the  goods  to 
be  carried  to  a  point  beyond  its  line  for  a 
definite  sura  named,  and  the  consignor  is 
charged  a  larger  sum  therefor,  the  receipt- 
ing company  is  responsible  to  the  consignor 
for  the  excess.  Detroit  and  Bay  City  R'y 
Co.  V.  McKenzie,  43  Mich.,  609,  1880;  31 
Amer.  R'y  Rep.,  157. 

60.  Eeturn  of  goods.  The  plaintiff  de- 
livered in  London,  to  the  defendant,  a  parcel 
directed  to  the  plaintiff's  agent  at  Plymouth. 
The  defendant's  railway  terminates  at 
Bristol,  from  whence  it  forwarded  the  paircel 
to  Plymouth  by  the  South  Devon  Railway. 
The  parcel  was  tendered  by  a  servant  of  that 
company  to  the  consignee  at  Plymouth, 
who  refused  to  pay  the  amount  demanded 
for  carriage,  whereupon  the  servant  took  the 
parcel  away.  The  next  day  the  consignee 
went  to  the  office  of  the  South  Devon  Rail- 
way and  demanded  the  parcel  and  tendered 
the  amount  of  carriage,  when  he  was  told 
that  the  parcel  had  been  returned  to  London, 
but,  though  he  made  repeated  applications 
at  the  office  in  London,  the  parcel  never  was 
delivered.  Tiie  jury  having  found  that  the 
tender  was  made  in  a  reasonable  time  and 
that  the  parcel  was  sent  back  to  London  be- 
fore a  reasonable  time  had  elapsed,'  held, 
per  Pollock,  C.  B.,  Martin,  B.,  and  Channell, 
B.,  that  the  defendant  was  responsible  for' 
the  acts  of  the  South  Devon  Company,  and 
that  the  sending  the  parcel  to  London  at  the 
time  it  did,  followed  by  the  non-delivery  of 
it  to  the  plaintiff,  upon  or  subsequent  to  the 
several  applications,  afforded  sufficient  evi- 
dence of  a  breach  of  duty  by  the  defendant 
in  not '  taking  care  of  the  parcel  for  the 
plaintiff,  even  supposing  its  duty  as  a  carrier 
ended  with  the  tender  of  the  goods.  Crouch, 
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V.   Great   Western  B'y  Co.,  2  Hurlstone  & 
Norman  (Exchequer),  491.    1857. 

61.  Steamboats.  A  parcel  was  delivered 
at  Penzance  to  the  West  Cornwall  Rajlway 
Company,  addressed  to  a  person  at  Wolver- 
hampton, "per  fli-st  steamer  from  Hayle." 
The  company's  railway  only  extends  from 
Penzance  to  Trui-o ;  but  its  practice  was  to 
send  goods  for  Bristol,  or  places  above  it,  to 
a  sea-port  called  Hayle,  and  there  deliver 
them  to  the  steamboats;  and  to  send  par- 
cels for  Bristol  or  places  above  it  to  Truro, 
and  there  deliver  them  to  other  carriers, 
who  carry  them  from  Truro  to  Plymouth 
(for  which  distance  there,  is  no  railway), 
and  from  Plymouth  they  are  sent  by  railway 
to  Wolverhampton.  The  company  carried 
the  parcel  by  its  railway  to  Hayle,  where  it 
was  delivered  to  a  steamboat,  by  which  it 
was  conveyed  to  Bristol,  and  from  thence  by 
railway  to  Wolverhampton.  The  goods  in 
the  parcel  having  been  damaged  after  the  de- 
livery to  the  steamboat,—  held,  that,  under 
these  circuiiistances,  a  jury  might  infer  a 
contract  by  the  company,  as  a  common  car- 
rier, to  carrier  the  whole  distance  from 
Penzance  to  Wolverhampton;  and,  conse- 
quently, that  it  was  liable  for  the  goods. 
Also,  that  it  is  not  ultra  vires  for  the  com- 
pany to  carry  beyond  its  own  line  by  sea  or 
by  coach.  Wilby  v.  West  Cornwall  R'y  Co., 
3  Hurlstone  &  Norman  (Exchequer),  703. 
1858. 

62.  Transportation  companies.  Where 
various  companies  form  an  association  and 
unite  in  making  a  continuous  line  of  their 
respective  roads,  and  collect  either  in  ad- 
vance at  the  place  of  receiving  or  at  the 
place  of  delivery  the  freight  due  for  the 
entire  route,  subdividing  among  them- 
selves, the  receiving  road  becoAies  responsi- 
ble for  the  default  of  any  of  the  associated 
companies,  and  no  special  contract  need  be 
shown.  Phillips  v.  North  Carolina  R.  B. 
Co.,  78  N.  C,  294,  1878;  16  Amer.  R'y  Rep., 
206. 

63.  —  Where  a  number  of  common  car- 
riers combine  under  a  name,  for  the  purpose 
of  carrying  freight  for  hire  along  the  route 
of  all,  an  action  for  conversion  may  be 
maintained  against  them  jointly  or  severally ; 
and  to  maintain  an  action  against  one,  it  is 
not  necessary  to  prove  that  the  goods  were 
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lost  while  in  his  possession,  nor  to  prove  a 
special  contract  with  him  for  their  carriage. 
So  held  with  reference  to  the  "  White  Line." 
Rice  V.  Indianapolis  and  St.  Louis  R.  R. 
Co.,  3  Mo.  App.,  37.     1876. 

64.  —  A  contract  to  carry  fruit  trees  over 
the  "White  Line,"  by  wliich  the  carrier's 
liability  was  limited  to  the  end  of  that  line, 
the  line  being  an  association  of  carriers, 
held,  to  exonerate  the  companies  forming 
the  line  from  any  liability  for  freezing  upon 
a  railway  beyond  the  terminus  of  the  line. 
Irwin  V.  N.  Y.  Central  and  Hudson  River 
R.  R.  Co.,  59  N.  Y.,  653.     1874. 

65.  —  An  association  between  carriers  by 
which  they,  for  mutual  profit,  carry  goods 
in  a  continuous  line  through,  for  an  agreed 
price,  renders  them  jointly  and  severally 
liable  for  a  loss  occurring  anywhere  on  the 
line.  In  such  a  case  the  word  "partners" 
need  not  be  used  to  designate  the  relation- 
ship. So  held  with  reference  to  the  associ- 
ation called  the  "Blue  Line."  Wyman  v. 
Chicago  and  Alton  R.  R.  Co.,  4  Mo.  App.,  85. 
1877.  See,  also,  Schutter  v.  Adams  Express 
Co.,  5  ib.,  316.    1878. 

66.  —  Carriers  doing  business  together, 
sharing  profits  and  sending  freight  cars  over 
one  or  the  other  of  the  combined  lines,  may 
make  themselves  jointly  liable  to  the  ship- 
per. Barrett  v.  Indianapolis  and  St.  Louis 
R.  R.  Co.,  9  Mo.  App.,  336.  1880.  But  see 
Watkins  v.  Terre  Haute  and  Indianapolis 
R.  R.  Co.,  8  Mo.  App.,  570.     1880. 

67.  Warehousemen.  The  Michigan  Cen- 
tral R.  R.  Co.,  under  its  charter,  is  liable 
only  as  warehouseman,  and  not  as  common 
carrier,  for  goods  carried  over  its  line  to  De- 
troit and  there  deposited  in  its  warehouse, 
awaiting  delivery  to  an  intermediate  con- 
signee. Michigan  Central  R.  B.  Co.  v. 
Lantz,  33  Mich.,  503,  1875;  8  Amer.  R'y 
Rep.,  74. 

68.  Which  carrier  liaWe  for  loss.  Where 
goods  are  shipped  to  be  carried  by  successive 
carriers,  the  carrier  in  whose  possession  they 
are  when  destroyed  or  injured  is  liable  as 
such  to  the  owner  or  consignee  for  the  loss. 
Packard  v.  Taylor,  35  Ark.,  403.     1880. 

69.  —  A  parcel  was  delivered  at  Lancaster 
to  the  Lancaster  and  Preston  Junction  Rail- 
way Company,  directed  to  a  person  at  a  place 
in  Derbyshire.     The  person  who  brought  it 
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to  the  station  offered  to  pay  the  carriage,  but 
the  book-keeper  said  it  had  better  be  paid  by 
the  person  to  whom  it  was  directed,  on  the 
receipt  of  it.  The  Lancaster  and  Preston 
Junction  Company  was  known  to  be  pro- 
prietor of  the  line  only  as  far  as  Preston, 
where  the  railway  unites  with  the  North 
Union  line,  and  that  afterwards  with  an- 
other, and  so  on  into  Derbyshire.  The  parcel 
having  been  lost  after  it  was  forwarded  from 
Preston,  held,  that  the  Lancaster  and  Pres- 
ton Railway  company  was  liable  for  its  loss. 
Musehamp  v.  Lancaster  and  Preston  Junc- 
tion R'y  Co.,  8  Meeson &  Welsby  (Exchequer), 
421,  1841 ;  2  Eng.  R.  R.  &  Canal  Cases,  607. 

70.  —  This  decision  is  followed,  and  a  car- 
rier held  liable  for  goods -consigned  beyond 
its  line,  the  loss  occurring  beyond  such  line. 
If  it  is  desired  to  avoid  such  responsibility, 
it  should  be  limited  by  contract.  Mobile 
and  Oirard  S.  M.  Co.  b.  Copeland,  63  Ala., 
319,  1879 ;  also  in  Watson  v.  Ambergate  IVy 
Co.,  3  Eng.  Law  &  Equity,  497;  15  Jurist, 
448,  1851. 

71.  —  Where  a  carrier  undertakes  to  de- 
liver goods  at  a  given  point,  and  the  goods 
are  lost  by  a  connecting  carrier  employed  by 
the  other  carrier  to  complete  the  transit,  the 
carrier  with  which  the  contract  was  made  is 
liable  for  the  loss.  Freebwrg  Coal  Co.  v. 
Union  Jffy  and  Transit  Co.,  10  Mo.  App., 
596.     1881. 

72.  —  Common  carriers  may  contract  to 
carry  and  deliver  goods  at  a  point  beyond 
their  own  hues,  and  in  such  case  the  first  car- 
rier will  be  responsible  for  the  loss,  wherever 
it  may  occur.  The  contract  may  be  ascer- 
tained and  determined  by  facts  and  circum- 
stances, in  the  absence  of  an  express 
agreement;  but  a  railway  company  is  not 
responsible  for  the  non-delivery  of  freight 
beyond  its  own  line,  except  by  contract,  ex- 
press or  implied.  The  receipt  for  goods  to 
be  forwarded  to  a  place  beyond  the  terminus 
of  the  line  (jf  the  first  carrier  is  not  evi- 
dence of  a  contract  to  carry  and  deliver  at 
the  place  of  destination.  Crawford  v.  South- 
ern R.  B.  Association,  51  Miss.,  233.    1875. 

73.  Where  a  railway  company  wrongfully 
shipped  a  lot  of  cotton  from  its  depot  in  Ar- 
kansas, to  Waterville,  Maine,  beyond  the 
terminus  of  its  road,  and  on  the  application 
of  the  agent  purchasing  the  cotton   gave 


him  a  bill  of  lading  pontaining  a  printed 
stipulation  restricting  its  liability  to  its  own 
line  of  road,  naming  the  number  of  bales, 
and  containing  this  entry,  written  in  a 
blank:  "  To  be  forwarded  from  Waterville, 
Maine  (where  the  cotton  is  now  lying),  at  con- 
signee's expense.  All  charges  for  transporta- 
tion to  that  point,  and  necessary  charges, 
to  be  paid  by  him," —  and  the  oral  evidence 
showed  it  was  to  be  transported  to  Putnam, 
Connecticut,  it  was  held  that  the  company 
was  liable  to  the  assignee  of  the  bill  of  lad- 
ing, the  consignee,  for  the  value  of  the  cot- 
ton, on  account  of  its  non-delivery  at  Put- 
nam. St.  Louis  and  Iron  Mountain  R.  R. 
Co.  V.  Larned,  103  111.,  293,  1883;  6  Amer.  & 
Eng.  R.  R.  Cases,  486. 

74.  —  Where  a  railway  company  received 
goods  for  carriage  to  a  point  beyond  its  own 
terminus,  and  the  plaintiff  alleges  that  it  un- 
dertook to  carry  the  whole  distance  by  rail, 
the  burden  is  upon  him  to  prove  such  under- 
taking. In  such  case  the  burden  is  not  upon 
the  carrier  to  account  for  the  loss,  if  he  has 
delivered  at  his  own  terminus  to  a  proper 
person.  Dixon  v.  Columbus  and  Indianap- 
olis B.  R.  Co.,  4  Bissell  (XJ.  S.  C.  C),  137. 
1868. 

75.  —  In  case  of  shipment  of  hay  over 
connecting  lines,  the  recovery  could  be  only 
such  damages  as  the  defendant's  misconduct 
caused ;  and  the  value  at  the  place  of  desti- 
nation could  not  properly  be  the  test,  ex- 
cept subject  to  a  deduction  of  the  freight 
for  carrying  it  there  from  the  place  of  de- 
livery; and  the  price  of  sound  hay  could 
not  be  recovered  without  proof  that  sound 
hay  had  been  delivered  to  defendant  and  in- 
jured while  in  its  custody.  Marquette, 
Houghton  and  Ontonagon  R.  R,  Co.  v.  Lang- 
ton,  32  Midh.,  251.     1875. 

II.    CONTEACT   LIMrnNG   LIABILITY. 

7e.  Bill   of  lading   limiting    liability. 

The  issue  of  a  bill  of  lading  containing  a  lim- 
itation of  liability  several  days  after  the  re- 
ceipt of  the  goods  by  the  carrier,  the  bill  of 
lading  being  made  out  with  the  knowledge 
of  the  loss  of  the  goods,  will  not  exonerate 
the  carrier  from  its  common  law  liability. 
Wilda  V.  Merchants  Despatch  Co.,  47  la,, 
247.    1877. 
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77.  —  Where  a  common  carrier,  upon  the 
delivery  of  merchandise  for  transportation, 
issued  to  the  consignor  a  shipping  receipt 
which  stated  that  the  bill  of  lading  would  be 
issued  upon  application  at  a  place  designated 
therein,  and  that  the  merchandise  would  be 
transported  subject  to  the  conditions  ex- 
pressed in  the  bill  of  lading,  held,  that  the 
bill  of  lading  and  not  the  shipping  receipt 
embodied  the  contract  of  the  parties,  and 
that  the  consignee  would  be  bound  by  the 
conditions  expressed  in  such  bill  of  lading. 
Wilde  V.  Merchants'  Despatch  Co.,  47  la., 
272.     1877. 

78.  —  A  general  stipulation  or  notice  in  a 
bill  of  lading  will  not  limit  the  liability  of  a 
common  carrier ;  an  express  contract  is  nec- 
essary for  that  purpose.  An  express  con- 
tract will  not  protect  a  common  carrier  from 
the  results  of  its  own  negligence  in  running 
its  trains.  Georgia  R.  B.  Co.  v.  Oann,  68 
Ga.,  350.     1882. 

79.  Burden  of  proof.  Plaintiff,  in  the 
first  instance,  is  only  required  to  prove  the 
delivery  and  loss,  and  if  defendant  pleads  an 
exemption  under  his  contract,  the  burden  is 
upon  him  to  prove  that  the  loss  was  occa- 
sioned by  the  cause  excepted ;  but  he  is  not 
required  to  go  further  and  prove  affirma- 
tively that  he  was  guilty  of  no  negligence. 
Proof  of  that  fact  will  rest  upon  the  plaintiff. 
And  such  proof  is  made  out  by  showing  that 
the  injury  might  have  been  avoided  by  the 
exercise  of  reasonable  skill  and  due  attention 
on  the  part  of  the  carrier.  Read  v.  St.  Louis, 
Kansas  City  and  Northern  R.  R.  Co.,  60  Mo., 
199,  1875;  9  Amer.  R'y  Rep.,  201. 

80.  —  A  common  carrier  of  goods  cannot, 
by  contract,  exonerate  himself  from  liability 
for  loss  or  injury  to  goods  happening  through 
his  negligence  or  that  of  his  agents,  nor  limit 
his  liability  to  injuries  caused  by  gross  neg- 
ligence. Where  there  is  a  contract  limiting 
the  liability  of  a  common  carrier  of  goods, 
the  burden  is  on  the  carrier,  and  not  on  the 
owners,  to  show  from  what  cause  a  loss  or 
injury  occurs.  Shriver  v.  Sioux  City  and 
St.  Paul  R.  R.  Co.,  24  Minn.,  506.     1878. 

81.  Change  of  cars.  Where  a  contract  of 
affreightment  is  evidenced  by  a  bill  of  lading 
which  is  partly  printed  and  partly  written, 
the  contract  is  to  be  gathered  from  the 
whole  instriiment,  and  a  stipulation  that  the 


carrier  will  transport  the  merchandise  "  with- 
out transfer,  in  cars  owned  and  controlled 
by  the  company,"  constitutes  a  part  thereof, 
a  breach  of  which,  occasioning  a  loss  of  the 
goods  by  fire,  does  not  entitle  the  carrier  to 
the  protection  of  another  stipulation  of  the 
bill  of  lading  that  the  carrier  will  not  be  re- 
sponsible for  such  a  loss.  Robinson  v.  Mer- 
chants' Despatch  Co.,  45  la.,  470,  1871 ;  Smith 
V.  Same,  45  ib.,  705,  1877;  Stewart  v.  Same, 
47  ib.,  329.     1877. 

82.  Conditions ;  power  to  impose.  In  an 
action  against  a  railway  company  for  negli- 
gence in  forwarding  goods,  whereby  they 
lost  a  market,  the  declaration  alleged  that 
the  defendant  was  a  common  carrier,  and 
received  the  goods  in  question  to  be  carried 
by  it  as  such  common  carrier  for  hire  and 
reward.  Plea,  traversing  the  averment  that  / 
the  defendant  received  the  goods  as  a  com- 
mon carrier.  It  appeared  in  evidence  that 
the  defendant  did  not  receive  any  goods  to 

be  carried  by  it,  unless  the  consignor  signed 
a  paper  containing  various  conditions,  sub-  , 
ject  to  which  they  were  to  be  carried.  The 
judge,  holding  that  the  conditions  were  rea- 
sonable, and  the  contract  a  special  contract 
within  the  17th  and  18th  Vict.,  c.  31,  s.  7, 
and  that  consequently  the  defendant  did  not 
receive  the  goods  to  be  carried  by  it  as  a 
common  carrier,  directed  a  nonsuit;  held, 
that  the  nonsuit  was  right.  White  v.  Oreat 
Western  R'y  Co.,  3  Common  Bench,  N.  S., 
7;  89E.  C.  L.,  7;  1857. 

83.  —  A  common  carrier  is  liable  to  an 
action  at  law  for  refusing  to  receive  goods 
for  carriage  except  upon  conditions  limiting 
its  common  law  liability.  Leonard  v.  Amer- 
ican Express  Co.,  26  Upper  Canada,  Queen's 
Bench,  533.     1867. 

84.  —  A  common  carrier  is  responsible  to 
the  full  extent  of  his  liability  as  such,  not- 
withstanding any  contract  he  may  make 
with  reference  thereto ;  but  one  not  a  com- 
mon carrier  may  make  any  lawful  contract 
which  the  parties  choose.  Piedmont  Manu- 
facturing Co.  V.  Columbia  and  Chreenville  R. 
R.  Co.,  19  So.  Oar.,  853.     1883. 

85.  —  The  earner  must  satisfactorily 
prove  that  a  special  contract  was  made 
under  circumstances  indicating  fairness  and 
good  faith,  and  the  burden  is  then  thrown 
upon  the  shipper  to  show  that  the  contract 
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ought  not  for  some  good  roason  to  be  en- 
forced against  liim.  Adama  Express  Co.  v. 
Guthrie,  9  Busli  (Ky.),  78.     1872. 

80.  Coiuiectinij  lines.  Where  the  receipt 
on  bill  of  lading  of  goods  marked  to  New 
York  recited  that  the  goods  were  to  be 
transported  over  the  line  of  the  defendant's 
road  to  a  certain  station,  and  there  deliv- 
ered, in  good  order,  to  another  company, 
whose  line  was  a  part  of  the  route  to  tlie 
place  of  destination,  and  that  the  liability  of 
defendant,  as  a  common  carrier,  should 
cease  wlien  the  goods  were  so  delivered  at  that 
station  to  the  other  company,  and  the  ship- 
per accepted  such  receipt  with  knowledge  of 
its  contents,  it  became  a  binding  contract 
upon  both  parties.  Field  v.  Chicago  and 
Bock  Island  R.  B.  Co.,  71  111.,  458.     1874. 

87.  —  Where  goods  are  received  by  a 
common  carrier,  marked  for  transportation 
to  a  place  beyond  its  line,  and  tlie  bill  of 
lading  limited  the  common  law  liability  of 
the  carrier  to  safe  carriage  over  its  own  line, 
held,  that  the  inhibition  contained  in  ch.  114, 
§  83,  R.  S.  1874,  does  not  apply  to  a  case 
where  the  carrier  is  under  no  .obligation  at 
common  law  to  undertake  to  carry  goods 
beyond  its  own  line.  Chicago  and  North- 
western B.  B.  Co.  V.  Church,  13  Bradwell 
(111.),  17.    1883. 

88.  —  Any  condition  limiting  the  liability 
of  a  railway  company  as  a  carrier  must  be  a 
condition  just  and  reasonable  in  the  judg- 
ment of  tiie  court,  and  must  be  set  out  in  a 
written  (or  printed)  contract  signed  by  or  on 
behalf  of  the  consignor  of  the  goods.  A 
condition  that  the  risk  should  terminate  on 
delivery  to  a  connecting  line,  where  goods 
were  received  to  be  carried  beyond  defend- 
ant's line,  was  held  reasonable.  Aldridge  v. 
Great  Western  B'y  Co.,  15  Common  Bench, 
N.  8.,  583;  109  E.  C.  L.,  583.     1864. 

89.  —  The  exemption  from  liability  is 
available  only  where  the  carrier  forwards 
the  goods  consigned  to  him  in  the  manner 
and  by  the  route  with  reference  to  which 
the  contract  is  made.  If  he  deviates  from 
his  route,  or  forwards  the  goods  by  different 
conveyances  than  those  contemplated  by  his 

,  agreement,  he  becomes  an  insurer  of  the 
goods,  and  cannot  avail  himself  of  any  ex- 
ceptions made  in  his  behalf  in  the  contract. 
Galveston,  Houston,  etc.,  B.  B.  Co,  v.  Alli- 


son, 12  Amer.  &  Eng.  R.  R.  Casos  (Tex.),  28. 
1883. 

90,  —  A  common  carrier  which  receives 
goods  from  a  connecting  line  is  not  entitled 
to  the  benefit  of  any  limitation  upon  its  com- 
mon law  liability,  contained  in  an  express 
contract  entered  into  between  the  latter  and 
the  consignor,  in  its  own  behalf  and  for  its 
own  protection  only.  Bancroft  v.  Mer- 
chants' Despatch  Co.,  47  la.,  263.    1877. 

91,  Failure  to  claim  diimajyes  In  timo 
named  In  contract.  The  plaintiff  delivered 
to  a  railway  company  eighteen  packages  to 
be  carried  on  its  line.  He  flUod  up  and 
signed  a  receiving  note  describing  tlie  goods 
as  "  furniture."  On  the  paper,  under  the 
head  "  Conditions,"  were  these  words:  "  No 
claim  for  deficiency,  damage  or  detention 
will  be  allowed,  unless  made  within  three 
days  after  the  delivery  of  the  goods ;  nor  for 
loss,  unless  made  within  seven  days  of  the 
time  they  should  have  been  delivered;  and 
that  the  company  will  not  be  responsible  for 
the  loss  or  detention  of  any  goods  which 
may  be  untruly  or  incorrectly  described  in 
the  receiving  note.''  The  ijlaintifE  said  "  he 
was  told  to  sign  the  paper,  and  did  so.  He 
might  have  seen  the  word  '  Conditions,'  but 
he  did  not  road  them,  and  did  not  know,  and 
was  not  told  what  they  were."  One  of  the 
packages  consisted  of  a  sack  of  clothes, 
which  was  not  delivered,  but  no  claim  was 
made  until  more  than  seven  days  from  the 
time  when  the  same  should  have  been  de- 
livered. Held:  First,  that  there  was  nothing 
to  rebut  the  presumption  arising  from  the 
signature  of  the  paper  by  the  plaintiff  that 
he  understood  that  the  contract  was  subject 
to  the  conditions.  Secondly,  that  the  condi- 
tions were  just  and  reasonable  within  the 
meaning  of  the  17  and  18  Vict.,  c.  81,  s,  7; 
and,  therefore,  that  the  company  had  a  de- 
fense to  an  action  on  the  ground  that  the 
claim  was  not  made  within  seven  days,, and 
that  the  bag  of  clothes  was  misdescribed. 
Leuns  v.  Great  Western  B'y  Co.,  5  Hurlstone 
&  Norman  (Exchequer),  867.    1860. 

92.  Flro.  When  goods,  which  a  common 
carrier  has  undertaken  to  transport,  are  lost 
in  transit  by  fire,  through  its  negligence,  it 
is  liable,  even  where  its  bill  of  lading  pro- 
vides that  it  shall  be  exempt  from  liability 
in  case  of  loss  by  fire,    Scruggs  v.  Baltimore 
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and  Ohio  B.  B.  Co.,  18  Federal  Reporter, 
318.     1883. 

93.  —  A  railway  company  was  exonerated 
from  liability  for  three  hogsheads  of  tobacco, 
destroyed  by  the  burning  of  the  depot  at 
which  they  were  received  for  shipment,  by 
tlie  contract,  inserted  in  the  bills  of  lading, 
that  the  company  "shall  not  be  liable  for 
loss  or  damage,  ...  by  fire  or  other 
casualty  while  in  transit,  or  while  in  depots 
or  landings  at  points  of  delivery,"  etc. 
Held,  that  the  carrier  was  only  responsible 
for  ordinary  care.  Louisville  and  Nashville 
B.  B.  Co.  V.  Brownlee,  14  Bush  (Ky.),  590. 
1879.  I 

94.  —  Although  the  shipping  contract' 
contains  a  clause  relieving  the  carrier  from 
liability  for  loss  by  fire,  he  is  not  thereby 
exempted  from  the  use  of  proper  care  for 
the  safety  of  the  goods  while  in  his  posses- 
sion to  be  forwarded.  It  is  his  duty  to  keep 
them,  while  in  his  hands  awaiting  reship- 
ment,  in  a  safe  and  proper  place,  and  the 
burden  of  proof  is  on  him.  to  show  that 
he  has  done  so,  although  the  fire  originated 
without  his  fault,  in  adjacent  property  over 
which  he  had  no  control,  and  although  he 
made  all  reasonable  efforts  after  it  originated 
to  prevent  it  from  extending  to  the  goods 
destroyed.  Eiie  B'y  Co.  v.  Lockwood,  28 
Ohio  St.,  338,  1876;  14  Amer.  Ry  Rep.,  143. 

95.  Fish.  An  agreement  to  carry  fish  at 
a  reduced  rate  is  sufficient  consideration  tq 
sustain  a  contract  for  a  limitation  of  the  car- 
rier's common  law  liability.  Manchester, 
Sheffield  and  Lincoljishire  B'y  Co.  v.  Brown, 
Law  Reports,  .8  Appeal  Cases,  703.     1883. 

98.  —  Where  notices  were  delivered  to 
plaintiff  notifying  him  that  fish  woul.d  only 
be  received  for  carriage  without  liability,  and 
the  plaintiff  afterwards  shipped  fish  on  the 
defendant's  railway,  it  was  held  that  ship- 
ment after  such  notice  would  be  subject  to 
the  limitations  in  the  notice.  Walker  v. 
York  and  North  Midland  B'y  Co.,  2  Ellis  & 
Blackburn,  750;  75  E.  C.  L.,  750,  1853;  22 
Eng.  Law  &  Equity,  315 ;  23  Law  Jour.  Rep., 
N.  S.,  Q.  B.,  73;  18  Jurist,  143. 

97.  —  delay.  The  plaintiff,  a  flsh  mer- 
chant, signed  a  contract  by  which,  in  con- 
sideration of  the  defendant,  a  railway  com- 
pany, carrying  his  flsh  at  a  rate  one-fifth  less 
than  the  ordinary  rate,  he  agreed  to  free  the 


defendant  from  "  all  liability  for  loss  or 
damage  by  delay  in  transit  or  from  whatever 
cause  arising.''  Owing  to  pressure  of  busi- 
ness the  fish  of  the  plaintiff  and  others  was 
some  hours  late  in  starting,  and  reached 
London  too  late  for  the  market ;  held,  that  as 
the  defendant  carried  at  alternative  rates, 
the  condition  was  just  and  reasonable,  al- 
though it  was  absolute  and  contained  no 
exception,  and  would  in  the  absence  of  alter- 
native rates  have  been  unjust  and  unreason- 
able. Brown  v.  Manchester,  Sheffield  and 
Lincolnshire  B'y  Co. ,  Law  Reports,  9  Queen's 
Bench  Division,  230j  1882;  6  Amer.  &  Eng. 
R.  R.  Cases,  481. 

98.  Knowledge  of  shipper.  A  contract 
of  affreightment  made  by  the  consignor  for  ^ 
the  consignee  is  binding  upon  the  latter,  and 
in  the  absence  of  fraud  or  mistake  he  will  be 
conclusively  presumed  to.  know  its  stipula- 
tions. Bobinson  v.  Merchants'  Despatch  Co., 
45  la.,  470.     1877. 

99.  —  A  shipper  is  bound  by  the  condi- 
tions indorsed  upon  the  request  note  and 
shipping  receipt,  and  referred  to  on  the  face 
thereof.  And  this,  whether  he  has  read  or 
knows  of  the  contents  of  such  conditions 
or  not.  Mayer  v.  Grand  Trunk  B'y  Co.,  31 
Upper  Canada,  Common  Pleas,  248.     1880. 

100.  —  Where  a  common  carrier  inserts 
in  the  shipping  receipt  a  condition  that  the 
company  wiU  not  be  liable  for  loss  beyond  a 
specified  sum,  being  less  than  the  value  of 
the  goods  shipped,  held,  that  such  stipula- 
tion doefe  not  release  the  common  carrier 
unless  it  appears  that  the  shipper  knew  of, 
and  assented  to,  the  limitation,  i  Adams  Ex- 
press Co.  V.  Stettaners,  61  111.,  184.     1871. 

101.  Whei'e  a  carrier  limits  its  liability  by 
contract,  and  is  therefore  only  liable  for 
negligence,  the  carrier  is  not  bound  to  guard 
against  an  unusual  or  extraordinary  danger. 
So  held  in  case  of  a  great  fire  occurring  in 
the  woods  along  the  line  of  railway.  Penn- 
sylvania B.  B.  Co.  V.  Fries,  87  Pa.  St.;  234. 
1878. 

102.  Lost  goods.  Plaintiffs  shipped,  un- 
der a  contract  "at  owner's  risk,"  by  defend- 
ant's read  at  W.,  eighteen  boxes  of  jewelry, 
to  be  carried  to  New  York.  The  evidence 
tended  to  show  that,  owing  to  inefficient 
facilities  or  accumulation  of  freight,  from 
three  to  six  days  more  than  the  usual  time 
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■was  taken  in  transit.  Also,  that  before 
delivery  to  the  consignee,  and  while  the 
boxes  were  in  the  possession  of  defendant, 
one  of  them  was  opened  and  a  portion  of  its 
contents  abstracted.  The  court  charged  the 
jury  that  they  could  not  find  a  verdict  for 
the  plaintiffs,  except  upon  the  assumption 
that  the  property  had  been  stolen  or  lost 
while  in  the  defendant's  possession,  and  that 
such  loss  must  he  found  to  be  attributable 
exclusively  to  the  negligence  of  defendant 
in  delaying  the  transportation.  Held,  error. 
Canfield  v.  Baltimore  and  Ohio  R.  R.  Co., 
93  N.  y.,  533.     1883. 

103.  Neglig:ence.  A  common  carrier 
may,  by  contract,  limit  his  common  law 
liability,  but  he  cannot  contract  for  im- 
munity from  liability  for  his  own  negligence 
or  misconduct.  Earnest  v.  Express  Co., 
1  Woods  {U.  S.  C.  C),  573,  1873 ;  Rintoul  v. 
New  York  Central  and  Hudson  River  R.  R. 
Co.,  17  Federal  Reporter,  905,  1883;  Taylor 
V.  Little  Rock,  Mississippi  River  and  Texas 
R.  R.  Co.,  39  Ark.,' 148,  1882 i^Capehart  v. 
Seaboard  and  Roanoke  R.  R.  Co.,  81  N.  C, 
438,  1879;  Mobile  and  Ohio  R.  R.  Co.  v. 
Weiner,  49  Miss.,  725,  1874;  Maslin  v.  Balti- 
more and  OhioR.  R.  Co.,  14  West  Va.,  180, 
1878;  Brown  v.  Adams  Express  Co.,  15  ib., 
813,  1879 ;  Va.  and  Tenn.  R.  R.  Co.  v.  Sayers, 
36  Grattan  (Va.),  328,  1875;  Louisville  and 
Nashville  R.  R.  Co.  v.  Brownlee,  14  Bush 
(Ky.),  590,  1879. 

104.  —  In  the  absence  of  any  statutory 
restrictions  a  common  carrier  may  limit  its 
liability  even  against  fraud,  gross  negligence 
or  dishonesty  of  its  servants.  Dodson  v. 
Orand  Trunk  R'y  Co.,  2  Nova  Scotia  Decis- 
ions, 405,  1871;  Hamilton  v.  Grand  Trunk 
R'y  Co.,  23  Upper  Canada,  Queen's  Bench, 
600,  1864;  Bates  v.  Great  Western  Ry  Co., 
34  ib.,  544,  1865. 

105.  —  eyidenee  of  negligence.  Where 
plaintiff  showed  that  his  goods  were  injured 
while  in  defendant's  possession,  and  that 
defendant,  when  applied  to  by  him,  gave  no 
account  of  the  injury  except  merely  that  it 
occurred  while  its  agents  were  performing 
an  act  which,  when  performed  with  due 
care,  does  not  ordinarily  cause  such  an  in- 
jury, held,  that  this  was  evidence  from 
which  the  jury  might  infer  negligence. 
Kirst  V.  Milwaukee,  Lake  Shore  and  Western 


Ry  Co.,  46  Wis.,  489,   1879;  21  Amer.  E'y 
Rep.,  894. 

106.  —  gross  negligence.  In  case  against 
a  railway  company,  charging  it  as  a  com- 
mon carrier  ioT  the  loss  of  a  package  in- 
trusted to  it  to  carry,  subject  to  the^  terms  of 
a  special  notice  by  the  company  not  to  be 
responsible  for  articles  of  certain  descrip- 
tions, or  of  a  certain  value,  unless  entered 
and  paid  for  accordingly, —  the  declaration 
alleged  a  loss  arising  from  the  gross  negli- 
gence of  the  company  and  the  felonious  acts 
of  its  servants.  Held,  that  the  allegation  of 
gross  negligence  and  felony. by  servants  of 
the  company  was  surplusage.  Butt  v.  Great 
Western  R'y  Co.,  11  Common  Bench,  140;  73 
E.  C.  L.,  139,  1851;  7  Eng.  Law  &  Equity,^ 
443;  20  Law  Journal  Rep.,  N.  S.,  C.  P.,  241.' 

107.  Notice  limiting  liability.  A  com- 
mon carrier  cannot  limit  his  common  law 
responsibilities  by  any  general  notice,  though 
knowledge  of  such  general  notice  be  brought 
h  ome  to  the  consignor  before  or  at  the  time  he 
applied  to  have  his  goods  transported.  Brown 
v.  Adams  Express  Co.,  15  West  Va.,  813.  ' 
1879.  The  weight  of  authority  in  this  coun- 
try is  in  favor  of  the  rule  that  the  common 
carrier  cannot,  by  public  notices,  although 
brought  to  the  notice  of  the  shipper,  restrict 
his  liability.  Mobile  and  Ohio  R.  R.  Co.  v. 
Weiner,  49  Miss.,  735.     1874. 

108.  —  A  carrier  cannot  discharge  itself 
from  liability  by  notice  alone  to  the  shipper. 
The  shipper  must  assent  to  it  to  make  it.  ef- 
fectual; but  it  is  otherwise  in  respect  to 
those  duties  designed  simply  to  insure  good 
faith  and  fair  dealing.  '  There,  a  notice  is 
sufficient.  Erie  R'y  Co.  v.  Wilcox,  84  111., 
339,  1876;  16  Amer.  R'y  Rep.,  457. 

109.  —  In  general,  notice  given  by  a  rail- 
way company  would  be  valid  in  law  for  the 
purpose  of  limiting  the  common  law  liabihty 
of  the  company  as  a  carrier.  Such  common 
law  liability  might  be  limited  by  such  con- 
ditions as  the  court  or  judge  should  deter- 
mine to  be  just  and  reasonable;  but  any 
condition  so  limiting  the  liability  of  tlie  com- 
pany must  be  embodied  in  a  special  contract, 
in  writing,  between  the  owner  or  person  de- 
livering the  goods  to  the  company,  and 
signed  by  such  owner  or  person.  Peek  v. 
North  Staffordshire  Ry  Co.,  116  E.  C.  L., 
1005;  9  Jurist,  914.     1863. 
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110.  Owner's  risk.  The  plaintiff,  iinder 
a  contract  in  writing  signed  by  liis  agent, 
delivered  to  the  defendant  certain  cheeses  to 
be  carried  from  L.  to  S.  at  "owner's  risk." 
As  the  plaintiff  knew,  the  defendant  had  two 
rates  of  carriage  —  a  higher  rate,  when  it 
-took  the  ordinary  liability  of  carriers,  and  a 
lower,  when  it  was  relieved  of  all  liability  ex- 
cept that  arising  from  the  wilful  misconduct 
of  its  servants.  In  using  the  words  "  owner's 
risk  "  the  plaintiff  intended  that  the  cheeses 
■should  be  carried  at  the  lower  rate,  and  sub- 
ject to  the  conditions  restricting  the  defend- 
ant's liability.  The  defendant's  employes 
packed  the  cheeses  in  such  a  manner  that 
during  their  transit  upon  the  defendant's 
railway  they  were  damaged,  but  the  defend- 
ant's servants  did  not  know  that  damage 
would  result  from  the  mode  in  which  the 
cheeses  were  packed.  Held,  that,  as  the  de- 
fendant carried  at  alternative  rates,  the  con- 
dition exempting  it  from  liability  when 
carryihg  at  the  lower  rate  was  just  and  rea- 
sonable ;  and  that  the  injury  to  the  cheeses 
had  not  arisen  from  the  wilful  misconduct 
of  its  servants.  Lewis  v.  Qreat  Western  Ky 
Co.,  Law  Reports,  3  Queen's  Bench  Division, 
195,  1877;  38  Eng.  (Moak),  173. 

111.  —  coal  oil.  Where  coal  oil  was  car- 
ried at  the  "  owner's  risk,"  and  was  placed 
upon  open  cars  and  there  delayed  till  it  was 
desti'oyed  by  exposure  to  the  sun  and 
weather,  held,  that  the  loss  did  not  result 
from  a  risk  assumed  by  the  owners,  but 
arose  from  the  wrongful  act  of  placing  the 
oil  in  open  cars.  Qrand  Trunk  R'y  Co.  v. 
Fitzgerald,  5  Canada  Supreme  Court  Re- 
ports, 304,  1881;  Same  v.  Same,  4  Ontario 
Appeal  Reports,  601,  1879. 

112.  —  rate.  Goods  contained  in  several 
packages  were  delivered  to  a  railway  com- 
pany at  Chester,  to  be  carried  to  Halifax, 
under  a  contract  note  which  expressed  that 
they  were  to  be  carried  "at  owner's  risk." 
Several  of  the  packages  were  delayed, 
through  the  negligence  of  the  company, 
for,  as  the  jury  found,  an  unreasonable 
time,  and  their  contents  were,  -in  conse- 
quence, damaged.  Held,  that  the  special 
terms  of  the  contract  did  not  absolve  the 
company  from  responsibility  for  these  con- 
sequences, notwithstanding  that  the  goods 
were  to  be  carried  at  a  lower  rate  than  the 


ordinary  rate.  lyAre  v.  London  and  North 
Western  Ky  Co.,  Law  Reports,  9  Common 
Pleas  Cases,  335.     1874. 

113.  Place  of  contract.  If  a  contract  is 
valid  under  the  laws  of  the  state  where  it  is 
made,  it  will  be  binding  upon  the  consignee, 
who  may  be  the  resident  of  another  state. 
Robinson  v.  Merchants'  Despdtch  Co.,  45  la., 
470.     1877. 

114.  Eeeeipt.  A  clause  in  a  receipt  given 
to  a  shipper  of  goods  limiting  and  restrict- 
ing the  carrier's  liability,  incident  to  its  gen- 
eral employment,  if  understandingly  as- 
sented to  by  the  owner,  will  as  effectually 
bind  ^him  as  though  he  had  signed  it;  but 
whether  such  restrictions  have  been  assented 
to  in  a  given. case  is  always  a  matter  of  evi-  • 
dence.  _Bosoovntz  v.  Adams  Express  Co.,  93 
111.,  533!     1879. 

115.  Special  contract.  Where  the  carrier's 
agent  had  sent  the  shipper's  agents  a  printed 
notice  of  condition,  stating  that  the  com- 
pany "would  not  be  responsible  for  loss  or 
injury  to  marbles  uninsured,"  etc.,  and  after- 
wards W.,  in  behalf  of  the  plaintiff's  agents, 
wrote  the  company  to  forward  the  marbles 
"not  insured,"  etc.,  held,  that  this  was  a 
special  contract  within  s.  7  of  17  and  18 
Vict.,  0.  81.  Peek  v.  North  Staffordshire 
Railway  Co.,  Ellis,  Blackburn  &  Ellis,  958; 
96  E.  C.  L.,  956,  1858;  Same  Case,  ib.,  986. 

116.  Unreasonable  limitations.  The  Rail- 
way and  Canal  Traffic  Act,  §  7, 1854  (17  and  18 
Vict.,  c.  31),  does  not  prevent  a  railway  com- 
pany from  making  a  special  contract  as  to 
the  terms  upon  which  it  will  carry  goods, 
provided  such  contract  be  "just  and  reason- 
able," and  signed  by  the  party  sending  the 
goods.  And  it  is  for  the  court  to  say,  upon 
the  whole  matters  brought  before  them, 
whether  or  not  the  "condition"  or  "spe- 
cial contract "  is  just  and  reasonable.  A  con- 
dition that  in  the  case  of  goods  conveyed  at 
special  or  mileage  rate,  the  company  will  not 
be  responsible  for  any  loss  or  damage,  how- 
ever caused,  is  just  and  reasonable.  Simons 
V.  Great  Western  R'y  Co.,  18  Common 
Bench,  805;  86  E.  C.  L.,  804,  1856;  87  Eng. 
Law  &  Equity,  386. 

117.  —  On  the  trial  on  the  part  of  the 
plaintiff  it  was  proved  that,  when  asked  by 
a  clerk  of  the  defendant,  at  the  time  the 
goods  were  delivered  at  the  company's  ware- 
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house,  to  sign  the  paper,  the  plaintiff  ex- 
pressed his  unwillingness  to  do  so,  inasmuch 
as  he  could  not  see  to  read  it,  whereupon  the 
clerk  said  that  it  was  of  no  consequence, 
and  that  the  signature  was  a  mere  matter  of 
form,  and  that  the  plaintiflE,  relying  upon 
that  assurance,  signed  the  paper.  Held,  that, 
upon  this  evidence,  the  jury  were  warranted 
in  finding  that  the  goods  were  not  delivered 
to  the  company  to  be  carried  under  the  spe- 
cial contract.  Same  v.  Same,  2  Common 
Bench,  N.  S.,  620;  89  E.  C.  L.,  619.  1857. 
"  118.  Validity;  contract  to  be  performed 
in  several  states.  A  bill  of  lading,  stipulat- 
ing inter  alia  for  exemption  of  the  carrier 
from  liability  from  losses  by  fire,  was  drawn 
in  Hartford,  Conn.,  where  such  exemption 
was  lawful,  and  whence  the  merchandise 
was  to  be  shipped  to  Des  Moines,  Iowa,  in 
which  state  carriers  were  not  permitted  to 
limit  their  liability.  The  goods  were  trans- 
ported to  Chicago,  111.,  where  they  were  de- 
stroyed, without  fault  of  the  carrier.  In  an 
action  against  the  latter  by  the  consignee,  it 
was  held  that  the  contract  was  valid,  and 
the  plaintiff  could  not  recover.  Talbott 
V.  Merchants^  Despatch  Co.,  41  la.,  347. 
1875. 

119.  Value  of  packages.  Where  a  com- 
mon carrier  gave  a  receipt  for  three  separate 
and  distinct  bales  of  furs  to  be  transported, 
containing  a  printed  clause  that  the  com- 
pany should  not  be  liable  for  any  loss  or 
damage,  except  as  forwarder  only,  nor  for 
loss  or  damage  "  of  any  box,  package  or 
thing,"  for  over  $50.  unless  the  just  and  true 
value  thereof  was  therein  inserted,  it  was 
held  that  the  limitation  as  to  the  amount  of 
the  recovery  was  not  to  be  applied  to  the 
three  bales,  but  as  to  each  one  separately, 
notwithstanding  they  were  all  embraced  in 
one  receipt,  and  that  the  shipper  might  at 
least  recover  that  sum  for  each  package. 
Boscowitz  V.  Adams  Express  Co.,  93  111.,  523. 
1879. 

III.  Damages. 

1.  Delay. 

120.  Acceptance  of  g'oods.  Mere  accept- 
ance of  a  portion  of  the  goods  shipped  by 
railway,  on  arrival  at  their  destination,  is  not 


a  waiver  of  all  claims  for  loss  resulting  from 
delay.  Georgia  B.  B.  Co.  v.  Cole,  68  Ga., 
623.     1883. 

121.  Blockade  of  freight.  Where  the 
principal  cause  of  delay  in  transporting 
grain  by  a  railroad  company  was  a  great  ac- 
cumulation of  loaded  cars  at  all  its  statioas 
for  a  great  distance  on  its  road,  and  the  fact 
that  the  company  had  undertaken  to  carry 
more  freights  than  it  could  manage  success- 
fully, it  was  held  that,  even  if  the  plaintiffs 
and  their  agents  were  in  some  degree  of  fault 
in  not  receiving  grain  more  promptly,  it 
would  not  excuse  the  company  for  delay  in 
transporting  other  grain  shipped  to  plaintiffs. 
Illinois  Central  B.  B.  Co.  v.  Cobb,  64  111., 
128.     1873. 

122.  —  Where,  at  the  time  the  contract  of 
shipment  was  made,  there  was  already  an 
accumulation  of  business  on  the  carrier's- 
lines,  which  incapacitated  it,  or  might  rea- 
sonably be  expected  to  incapacitate  it,  for 
transporting  and  delivering  the  flour  within 
a  reasonable  time,  and  this  was  then  known 
to  tlie  carrier,  or  might  have  been  known  by 
proper  effort  on  its  part,  or  if  there  were 
then  reasonable  grounds  for  a  belief  on  th& 
part  of  the  carrier  that  such  was  the  state  of 
the  case  at  the  time,  the  carrier  would  be  lia- 
ble for  the  delay,  although  it  was  occasioned 
by  such  accumulation  of  business.  In  such 
case  it  is  the  carrier's  duty  to  inform  the- 
shipper  of  the  condition  of  its  lines,  so  that 
he  may  exercise  his  right  to  select  some  other 
line  for  the  transportation  of  his  property;, 
and  if  the  carrier  fails  to  do  this,  and  takes 
the  property  in  the  face  of  threatened  ina- 
bility to  transport  it  with  requisite  dispatch, 
it  must  answer  for  the  consequences  of  the- 
delay.  Helliwell  v.  Grand  Trunk  B'y  Co.,  7 
Federal  Reporter,  68;  10  Bissell  (U.  S.  C.  C), 
170.     1881. 

123.  —  In  case  of  a  blockade  of  freight, 
the  goods  should  be  sent  forward  in  the  or- 
der as  to  time  of  their  reception  by  a  car- 
rier. Aclieson  v.  N.  Y.  Central  and  nudson 
Biver  B.  B.  Co.,  61  N.  Y.,  653.     1874. 

124.  Breaking  of  car.  A  railway  com- 
pany is  liable  for  a  delay  occasioned  by  its 
car  breaking  upon  the  track  of  another  com- 
pany. Livingston  v.  N.  T.  Central  and 
Hudson  Biver  B.  B.  Co.,  5  Hun  (N.  Y.),  563. 
1875. 
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125.  Chicago  Are.  Giving  preference  to 
relief  goods  sent  to  the  sufferers  of  the  Chi- 
cago fire  was  not  such  a  discrimination 
against  shippers  of  other  freight  as  to  make 
carriers  liable  as  for  negligence  for  not  for- 
warding freight  in  the  order  in  which  it  was 
received.  .AH  general  rules  must  yield  to 
a  great  public  necessity.  Michigan  Cen- 
tral R.  R.  Co.  V.  Burrows,  33  Mich.,  6. 
1875. 

126.  Contract.  The  Grand  Junction  R'y 
Co.  published  a  printed  notice  which  was 
fixed  up  over  the  door  of  its  station  for  the 
reception  of  goods  in  Liverpool,  that  all 
goods  received  after  four  o'clock  P.  M.  -v^ould 
be  forwarded  on  the  next  working  day. 
Long  after  the  publication  of  this  notice, 
certain  goods  were  brought  to  the  station 
about  half-past,  five  P.  M.,  to  be  forwarded 
to  Birmingham  by  the  railway.  The  person 
who  brought  them  (a  servant  of  the  owner) 
saw  the  company's  weigher,  and  asked  "if 
there  was  time"  (i.  e.)  for  the  goods  to  pro- 
ceed that  evening;  he  said  there  was,  and 
the  goods  were  placed  by  the  company's 
porters  on  the  trucks  on  which  goods  are  car- 
ried upon  the  railway.  The  same  person 
had  on  former  occasions  taken  goods  of  the 
same  kind  to  the  station  at  a.  later  hour, 
which  were  never  i-efused  for  being  too  late, 
and  which  had  been  forwai-ded  the  same 
evening.  fleW,  that  upon  these  facts  there 
was  evidence  to  go  to  the  jury  of  a  special 
contract  by  the  railway  company  to  forward 
the  goods  in  question  on  the  same  evening 
on  which  they  were  delivered.  Pickford  v. 
Grand  Junction  R'y  Co. ,  13  Meeson  &  Wels- 
by  (Exchequer),  766.     1844. 

127.  Contract  to  unload.  Where  a  rail- 
way company  refused  to  furnish  cars  for 
the  transportation  of  grain  to  Cairo  during 
the  war,  on  account  of  the  large  accumula- 
tion of  cars  on  its  track  at  that  point  wait- 
ing to  be  unloaded,  and  finally  furnished 
cars  upon  the  promise  of  the  shipper  to  un- 
load the  same,  which  was  not  done  either 
by  him  or  the  consignee,  but  refused,  it  was 
held,  in  au  action  against  the  company  to 
recover  damages  for  delay  in  transporting 
the  grain,  the  jury  were  justified  in  finding 
for  the  defendant.  Cobb  v.  Illinois  Central 
R.  R.  Co.,  88  111.,  394,  1878;  21  Amer.  R'y 
Rep.,  317. 


128.  Damages.  If  a  common  carrier  is 
chargeable  with  knowledge  that  the  article 
carried  is  intended  for  market,  and  unrea- 
sonably delays  its  delivery,  and  there  is  a 
depreciation  in  the  market  value  of  the  arti- 
cle at  the  place  of  consignment,  between 
the  time  it  ought  to  have  been  delivered 
and  the  time  it  was  in  fact  delivered,  such 
depreciation  will,  ordinarily,  constitute  the 
measure  of  damages.  Devereux,  Receiver, 
ete.,v.  Buckley,  34  Ohio  St.,  16,  1877;  31 
Amer.  R'y  Rep.,  73. 

129.  —  The  rule  of  damages  for  negligent  • 
delay  in  the  transportation  of  goods  by  com- 
mon carriers  is  the  difference  between  the 
market  value  of  the  goods  at  the  time  they 
should  have  arrived  at  the  place  of  delivery, 
and  the  time  they  did  arrive  there,  with  in- 
terest thereon,  as  damages,  from  that  time. 
Newell  V.  Smith,  49  Vt.,  355.     1877. 

130.  —  If  a  carrier  fails  to  carry  grain 
within  a  reasonable  time,  and  the  price  of 
grain  declines  in  the  market  at  the  point  to 
which  it  is  consigned,  the  owner  is  entitled 
to  recover  the  difference  between  the  market 
price  at  that  point  when  it  should  have  ar- 
rived and  the  time  it  actually  does  aiTive.  ■ 
Illinois  Central  R.  R.  Co.  v.  Cobb,  73  111., 
148.     1874. 

131.  —  In  lan  action  against  a  i-ailroad 
company  to  recover  damages  for  non-deliv- 
ery of  corn  shipped  by  the  plaintiff  within 
a  proper  time,  so  that  the  corn,  by  reason  of 
the  delay  in  transportation,  became  dam- 
aged, and  was  therefore  rejected  on  its  ar- 
rival at  the  place  of  destination,  by  the  party 
to  whom  it  was  shipped  under  a  contract  of 
purchase  from  the  plaintiff,  it  appeared  the 
plaintiff  had  resold  to  his  vendor  such  por- 
tion of  the  corn  as  might  be  thus  rejected, 
at  the  same  price  he  had  purchased  it  for ;. 
held,  the  measure  of  damages  in  the  suit 
against  the  carrier  was  thecontraotpricefor 
which  tbe  plaintiff  had  sold  the  corn,  less 
the  amount  received  by  him  on  his  resale  to 
his  vendor.  Illinois  Central  R.  R.  Co.  v. 
Cobb,  64  111.,  143.     1873. 

132.  —  In  an  action  of  damages  for  delay 
in  delivering  goods,  held,  that  although  the 
goods  at  the  time  of  delivery  may  have  been 
valueless  to  the  plaintiffs  for  the  purposes  for 
which  they  were  bought,  they  could  not  re- 
cover  for  a  total   loss.      The    measure  of 
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plaintiflEs'  damages  would  be  any  necessary 
expenses  inoulTed  in  obtaining  the  goods, 
together  with  the  difference  between  the 
cost  of  the  goods  and  what  could  have  been 
realized  for  them  at  the  time  and  place  of 
destination,  if  the  amount  were  less  than 
cost.  Rankin  v.  Pacific  B.  B.  Co.,  55  Mo., 
167.     1874. 

133.  —  hotel  expenses.  A  commercial 
traveler  delivered  a  parcel  of  samples  to  a 
common  carrier  to  be  carried  to  A.,  but  did 
not  state  the  contents  of  the  parcel,  or  the 
■purpose  for  which  it  was  required.  By  the 
negligence  of  the  carrier  the  parcel  was  de- 
layed, and  the  traveler  spent  three  days  at 
A. ,  unemployed,  waiting  for  it.  In  an  action 
against  the  carrier  for  negligence,  in  which 
tlie  hotel  expenses  of  the  traveler  during  the 
time  he  was  waiting  for  the  parcel  were 
claimed  as  damages,  Jield,  that  such  damages 
were  too  remote,  and  could  not  be  recov- 
ered. Woodger  v.  Great  Western  B'y  Co., 
Law  Reports,  3  Common  Pleas  Cases,  318. 
1867. 

134.  Evidence.  Judgment  for  damages 
for  delay  reversed  upon  the  facts  of  the 
case.  Hill  v.  Syracuse,  Binghamton  and  N. 
Y.  B.  B.  Co.,  3  Hun  (-N.  Y.),  114.  1874.  See 
Same  v.  Same,  8  Hun  (N.  Y.),  398,  1876;  and 
Same  v.  Same,  73  N.  Y.,  351,  1878. 

136.  —  In  an  action  against  a  common 
carrier,  when  unreasonable  delay  is  com- 
plained of,  and  the  loss  of  a  market  is 
claimed,  it  is  not  sufficient  for  the  plaintiff 
to  prove  delay  and  damages,  when  it  appears 
from  his  proofs  that  there  was  other  delay 
not  chargeable  to  the  defendant ;  but  some 
damage  must  be  traced  to  the  delay  for 
which  the  defendant  was  in  fault.  Detroit 
and  Bay  City  B'y  Co.  v.  McKenzie,  43  Mich., 
609,  1880;  31  Amer.  R'y  Rep.,  157. 

186,  —  A  bill  of  lading  bound  the  carriers 
to  forward  the  goods  to  their  destination 
with  the  usual  dispatch.  To  show  the  usual 
time  of  transit,  the  shippers  called  a  witness 
who  testified  thereto,  but  said  he  derived  his 
information  from  a  clerk  in  the  freight 
office  at  the  place  of  destination.  Held,  that 
fact  being  peculiarly  within  the  knowledge 
of  the  carriers,  that  slight  evidence  thereof 
on  the  part  of  the  shippers  was  sufficient, 
and  that  the  testimony  was  competent. 
Newell  V.  Smith,  49  Vt.,  355.    1877. 


137.  Failure  to  properly  prepare  goods 
for  shipment.    On  the  19th  of  December, 
1881,  eighteen  bales  marked  "Rags"  were 
delivered  by  the  plaintiffs  in  London  to  the 
defendant  for  conveyance  to  W.,  where,  in 
the  ordinary  course,  they  should  have  been 
delivered  within  twenty-four  hours,    By  mis- 
take they  were  forwarded  to  another  place, 
and  did  not  reach  the  W.  station  until  the  4th 
of  January,  1883,  when,  finding  them  to  have 
become  heated  (through  being  packed  in  a 
damp  state),  and  therefore  unfit  for  the  man- 
ufacture of  paper,  the  consignees  rejected 
them ;  and  ultimately  the  rags  were  found 
useless  for  any  purpose,  and  were  destroyed. 
There  being  an    admitted  breach  of  duty 
on  the  part  of  the  defendant,  and  it  being 
conceded  that  the  rags  would  have  sustained 
no  injury  if  they  had  been  packed  dry,  the 
county  court  judge  gave  a  verdict  for  the 
plaintiffs,  but  for  nominal  damages  only,  on 
the  ground  that  the  loss  was  attributable  to 
the  plaintiffs'  own  act  in  packing  the  rags  in 
a  damp  state,  without  informing  the  defend- 
ant that  special  care  was  necessary.    Upon 
a  motion  to  enter  a  verdict  for  the  plaintiffs 
for  the  admitted  value  of  the  goods,  held, 
that  the  ruling  of  the  judge  was  correct.    . 
Baldwin  v.  Lpndon,  Chatham  and  Dover  By 
Co.,  Law  Reports,  9  Queen's  Bench  Division, 
583,  1883;  9  Amer.  &  Eng.  R.  R.  Cases,  175. 

138.  Machinery.  When  machinery  is  be- 
ing shipped  for  a  special  purpose,  notice  of 
that  fact  should  be  given,  in  order  to  hold 
the  carrier  liable  for  special  damages  for  de- 
lay. Buthven  Woolen  Co.  v.  Great  Western 
B'y  Co.,  18  Upper  Canada,  Common  Pleas, 
316.     1868. 

189.  Mistake  in  name.  Goods  were 
shipped  at  Cairo,  111.,  by  the  III.  Central 
Railroad,  via  Chicago,  consigned  to  the 
plaintiff,  "Byron  Sherman,  No.  41  Warren 
street,  New  York,"  and  were  received  from 
the  internlediate  raUroad  company  by  the 
defendant,  a  common  carrier  between  East 
Albany  and  New  York,  with  directions 
to  deliver  them  to  "Ryan  Sherman, 
N.  Y."  Defendants  transported  the  goods  to 
New  York  and  warehoused  them,  and 
made  no  effort  to  notify  the  nominal  con- 
signee, otherwise  than  by  mailing  a  letter 
to  "Ryan  &  Sherman,  N.  Y.,"and  although 
notified   by  plaintiff   of  his  ownership  in 
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the  goods,  and  of  the  marks  on  it  and  the 
i-oute  by  which  it  had  been  shipped,  as 
means  to  identify  it,  defendant's  agents 
made  no  efforts  to  discover  whether  they 
had  his  goods  in  their  possession.  Held,  that 
it  was  liable  to  plaintiff  for  the  damages  he 
had  suffered  by  the  delay  in  delivering  the 
goods.  Sherman  V.  Hudson  River  R.  R.  Co., 
6  Daly  (N.  Y.),  521.     1875. 

140.  Perishable  goods.  A  railway  com- 
pany, on  receiving  perishable  property  for 
transportation  and  payment  of  freights,  is 
bound  to  forward  it  immediately  to  its  des- 
tination; if  it  has  not  the  means  of  trans- 
portation it  is  its  ^uty  to  refuse  to  receive 
the  property.  (§  36,  ch.  140,  Laws  of  1850.) 
Tierney  v.  New  York  Central  and  Hudson 
River  R.  R.  Co.,  76  N.  Y.,  305,  1879;  af- 
firming Same  v.  Same,  10  Hun  (N.  Y.),  569. 
1877. 

141.  —  A  common  carrier  cannot  escape 
liability  for  loss  occasioned  by  delay  in  trans- 
portation of  goods  by  showing  the  delay  to 
have  been  caused  by  the  ordinary  accidents 
of  railroad  traffic.  If  the  carrier  has  made 
an  express  contract  to  deliver  by  a  specific 
time,  unavoidable  accident  will  not  excuse 
him;  and  in  the  absence  of  an  express  con- 
tract, he  is  bound  to  deliver  in  a  reasonable 
time,  according  to  the  usual  course  of  busi- 
ness, with  all  reasonable  dispatch.  Chicago 
and  Alton  R.  R.  Co.  v.  Thrapp,  5  Brad  well 
(111.),  502.     1879. 

142.  —  A  contract  by  a  railway  company 
to  carry  goods  by  a  given  train,  which  ordi- 
narily arrives  in  London  at  a  particular  hour, 
does  not  amount  to  a  warranty  that  it  will  so 
arrive,  although  the  company's  servants  be 
informed  that  the  object  of  the  sender  re- 
quires that  it  should  so  arrive.  Meat  was 
carried  by  the  defendants  for  the  plaintiffs 
under  a  consignment  note  on  the  back  of 
which  was  printed  the  conditions  upon  which 
it  was  carried,  one  of  which  was  as  follows: 
"The  company  will  not  be  responsible  for 
any  damage  to  any  meat,  on  the  ground  of 
loss  of  market,  provided  the  same  be  deliv- 
ered within  a  reasonable  time  after  the 
arrival  thereof  at  the  station  from  whence 
delivery  is  to  be  made."  Held,  a  reason- 
able condition.  Lord  v.  Midland  R'y  Co., 
Law  Reports,  3  Common  Pleas  Cases,  339. 
1867. 


143.  Profits.  Where  goods  were  carried 
to  be  used  as  samples  at  an  agricultural 
show,  and  they  did  not  arrive  until  after  the 
stipulated  time,  it  was  held  that  the  cairier 
was  liable  for  the  loss  of  time  and  loss  of 
profits  occasioned  by  the  delay.  Simpson  v. 
London  and  North  Western  R'y  Co.,  Law 
Reports,  1  Queen's  Bench  Division,  274, 
1876. 

144.  —  The  plaintiff,  a  cap  manufacturer 
at  Cockermouth,  bought  cloth  at  Huddei-s- 
field  for  the  purpose  of  making  it  up  into 
caps,  which  he  was  in  the  habit  of  selling 
through  the  country  by  means  of  travelers. 
The  cloth  was  delivered  to  the  defendant  on 
the  15th  of  Max'ch  to  be  carried  by  its  rail- 
way to  Maryport;  but,  through  the  negli- 
gence of  the  company's  servants,  it  was  sent 
to  Bull  GiU  station,  and  did  riot  reach  the 
plaintiff's  hands  until  the  12th  of  April, 
which  was  too  late  for  the  plaintiff's  pur- 
pose. In  an  action  against  the  company 
for  not  delivering  the  cloth  within  a  reason- 
able time,  held,  in  accordance  with  the  rule 
in  Hadley  v.  Baxendale,  9  Exch.,  341,  that 
the  plaintiff  was  entitled  to  recover  as  dam- 
ages the  amount  of  the  diminution  in  value 
of  the  cloth  by  reason  of  the  season  for 
making  up  and  selling  the  caps  having 
passed,  but  not  the  loss  of  the  anticipated 
profits,  or  the  expenses  of  travelers  de- 
spatched on  journeys  rendered  fruitless  by 
reason  of  the  inability  to  execute  their 
orders.  Wilson  v.  Lancashire  and  York- 
shire R^y  Co.,  9  Common  Bench,  N.  S.,  632; 
99  E.  C.  L.,  631.    1861. 

145.  —  The  plaintiff  sent  goods  from 
Manchester  by  the  defendants'  railway  to 
his  commercial  traveler  at  Cardiff ;  the  de- 
livery of  the  goods  was,  through  the  negli- 
gence of  the  defendants,  delayed  until  after 
the  traveler  had  left  Cardiff,  and  the  plaint- 
iff, in  consequence,  lost  the  profits  which  he 
would  have  derived  from  a  sale  at  Cardiff; 
held,  that  in  the  absence  of  notice  to  the  de- 
fendants of  the  object  for  which  the  goods 
were  sent,  the  plaintiff  could  not  recover 
from  them  such  profits  as  damages  for  the 
delay.  Great  Western  R'y  Co.  v.  Redmayne, 
Law  Reports,  1  Common  Pleas  Cases,  329. 
1866. 

146.  —  The  plaintiff  having  sent  a  quan- 
tity of  hops,  of  more  than  lOZ.  value,  by  a 
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railway  company,  the  consignee  having  re- 
fused to  receive  them  on  account  of  their 
not  being  delivered  in  time,  afterwards  sent 
to  the  plaintiff  a  signed  memorandum  of  the 
original  contract ;  lield,  that  in  assessing  the 
damages  for  negligence,  the  jury  were  not 
at  liberty  to  take  into  account  the  loss  of  the 
bargain  between  the  plaintiff  and^  the  con- 
signee. Simmons  v.  South  Eastern  R'y  Co., 
7  Hurlstone  &  Norman  (Exchequer),  Ameri- 
can Reprint    1000.  7  Jurist,  N.  S.,  849.     1881. 

147.  Strikes  and  mobs.  Where  delay  in 
transit  is  caused  by  the  refusal  of  the  car- 
rier's employes  to  do  duty,  it  is  liable  for  any 
damage  resulting  from  such  delay;  but 
where  the  delay  results  solely  from  the  law- 
less violence  of  men  not  in  its  employ,  the 
carrier  is  not  responsible,  even  though  the 
men  whose  violence  causes  the  delay  may 
have  been  but  a  short  time  before  in  its  em- 
ploy. Pittsburgh,  Ft.  Wayne  and  Chicago 
B.  B.  Co.  V.  Hazen,  84  III.,  36,  1876;  16 
Agier.  R'y  Rep.,  422. 

148.  —  Where  the  employes  of  a  railroad 
company  suddenly  refuse  to  work,  and  are 
discharged,  and  delay  results  from  the  failure 
of  the  company  to  promptly  supply  their 
places,  the  company  is  responsible  for  any 
damage  caused  by  such  delay;  but  where 
the  places  of  the  recusant  employes  are 
promptly  supplied  by  other  competent  men, 
and  the  "strikers"  then  prevent  the  new 
employes  from  doing  duty  by  lawless  and 
irresistible  violence,  the  company  is  not  re- 
sponsible for  delay  caused  solely  by  such 
lawless  violence.    lb. 

149.  —  In  a  suit  for  damages  resulting 
from  delay  in  the  transit  of  freight,  it  is 
competent  for  the  carrier  to  show  that  the 
delay  was  caused  solely  by  tlie  violence  of 
men  who  were  not  in  its  employment.     lb. 

150.  Reasonable  time.  A  common  car- 
rier is  bound  by  the  common  law  to  convey 
goods  committed  to  him  for  that  purpose 
within  a  reasonable  time,  and  on  failure  is 
liable  in  damages.  Branch  v.  Wilmington 
and  Weldon  B.  B.  Co.,  77  N.  C,  347,  1877; 
Cobb  V.  Illinois  Central  B.  B.  Co.,  88  la., 
601,  1874;  Hales  v.  London  and  North  West- 
ern Ry  Co.,  4  Best  &  Smith,  66;  116  E.  C.  L., 
66,  1868. 

151.  Refusal  of  connecting'  line  to  carry 
the  goods.    Where  a  common  carrier  ac- 


cepts goods  directed  to  a  point  beyond  th 
termination  of  its  lino,  consigned  to  the  car 
of  a  connecting  carrier,  and  the  latter  re 
fuses  to  receive  the  goods,  the  former  doe; 
not  discharge  its  duty  by  storing  the  goods 
but  must  use  reasonable  diligence  to  notifj 
the  consignor  or  consignee  of  such  interrup 
tion  in  the  transit.  Lesinsky  v.  Great  West 
em  Dispatch  Co.,  10  Mo.  App.,  134.     1881. 

153.  Refusal  to  deliver  until  ovcrcharg( 
is  paid;  measure  of  damages.  A  partj 
delivered  to  a  railway  company  certain 
goods  to  carry  from  A.  to  B.,  paying  the 
carriage,  to  be  delivered  to  a  party  there. 
Part  of  the  transit  was  effected  by  another 
railway  company,  which  refused  to  deliver 
up  the  goods  to  the  consignee  without  pay- 
ment of  an  additional  specified  sum ;  but  an 
action  having  been  tlireatened  against  the 
contracting  company,  an  offer  was  made  to 
deliver  them  up  without  that  payment. 
The  action  was,  however,  persevered  in,  the 
plaintiff  declaring  against  the  company  as  a 
carrier,  with  a  count  in  trover  for  tlie  con- 
version of  the  goods,  subsequently  to  which 
they  were  given  up  in  a  damaged  state. 
Held,  that  the  additional  sum  demanded  for 
the  goods  was  not  the  measure  of  damage. 
The  damages  would  not  be  limited  to  that 
sum.  Davis  v.  North  Western  B'y  Co.,  4 
Hurlstone  &  Norman  (Exchequer),  855. 
1858. 

163..  Statutory  penalty.  Corporations, 
like  all  other  persons,  are  subject  to  the  po- 
lice power  of  the  state.  Therefore,  the  statute 
(Laws  1874-7.'),  ch.  S40,  §  2)  which  pre- 
scribes a  forfeiture  of  $35  per  day  for  delay 
of  local  shipments  beyond  five  days  after 
the  receipt  of  goods  by  a  railroad  company 
is  constitutional.  Branch  v.  Wilmington 
and  Weldon  B.  B.  Co.,  77  N.  C,  847.     1877. 

154.  Transhipment.  A  common  carrier 
whose  contract  contemplates  a  reshipment 
by  other  agencies  than  his  own  is  not  im- 
peratively bound  to  accept  the  first  oppor- 
tunity that  offers.  The  carrier,  who  is'  an 
insurer  as  to  the  ultimate  delivery,  is  only 
bound  to  a  delivery  within  a  reasonable  time, 
in  the  absence  of  any  stipulation  as  to  time, 
and  is  only  bound  to  exercise  reasonable  dili- 
gence in  procuring  transhipment  by  other 
agencies.  Frank  &  Co.  v.  Memphis  and 
Charleston  B.  B.  Co.,  52  Miss.,  570.    1876. 
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155.  F.  shipped  cotton  by  railroad  from 
Holly  Springs  to  New  Orleans,  via  Memphis, 
to  be  transhipped  by  steamboat.  The  rail- 
road agent  at  Memphis  contracted  with  the 
M.  and  St.  L.  Packet  Co.  for  its  shipment  on 
the  steamer  Richmond,  then  descending  the 
river.  Before  her  arrival  the  steamer  Ma- 
genta offered  to  carry  the  cotton,  but  was 
refused.  When  the  Richmond  arrived  she 
refused  to  take  the  cotton  on  account  of 
heavy  load  and  low  water.  The  cotton  was 
forwarded  by  the  first  boat  after  the  Rich- 
mond. Several  days'  delay  was  thus  caused, 
and  in  the  meantime  cotton  declined  in 
price.  Thereupon  F.  sued  the  railroad  for 
damages.  Held,  that  the  railroad  company 
was  originally  equally  at  liberty  to  contract 
with  either  boat,  and  nothing  having  oc- 
curred previous  to  the  departure  of  the  Ma- 
genta to  induce  an  appi*ehension  that  it  had 
made  a  mistake,  and  the  shipment  actually 
having  been  made  by  the  first  boat  leaving 
after  the  Richmond,  no  liability  can  be  im- 
posed upon  the  company  by  reason  of  what 
transpired  after  the  Magenta's  departure.  lb. 

156.  Two  companies  using-  same  line ;  lia- 
bility of  one  for  acts  of  the  other.  A  com- 
mon carrier  of  goods  is  not,  in  the  absence 
of  a  special  contract,  bound  to  carry  within 
any  given  time,  but  only  within  a  time 
whicii  is  reasonable,  looking  at  all  the  cir- 
cumstances of  the  case*  and  he  is  not  re- 
sponsible for  the  consequences  of  delay 
arising  from  causes  beyond  his  control.  The 
defendant,  a  railway  company,  was  pre- 
vented, by  an  unavoidable  obstruction  on 
their  line,  from  carrying  the  plaintiff's  goods 
•within  the  usual  (a  reasonable)  time.  The 
obstruction  was  caused  by  an  accident  re- 
sulting solely  from  the  negligence  of  another 
•company,  which  had,  under  an  agreement 
with  the  defendant,  sanctioned  by  act  of  par- 
liament, running  powers  over  their  line. 
Held,  that  the  defendant  was  not  liable  to 
the  plaintiff  for  damage  to  his  goods  caused 
by  the  delay.  Taylor  v.  Great  Northern  JR'y 
■Co.,  Law  Reports,  1  Common  Pleas  Cases, 
885.     1866. 

157.  —  Where  a  railway  company,  in  ex- 
ercise of  a  statutory  right,  runs  its  trains 
over  the  line  of  another  railway  company 
and  causes  an  obstruction,  and  thereby  the 
latter  company  is  prevented  from  delivering 


certain  goods  within  the  ordinary  time,  such 
company  will,  nevertheless,  have  fulfilled  a 
contract  to  deliver  those  goods  within  a  rea- 
sonable time,  if  it  be  proved  that  it  has  used 
every  exertion  to  clear  the  line,  and  has  de- 
livered as  soon  as  was  possible  under  the  cir- 
cumstances. Great  Northern  Ry  Co.  v. 
Taylor,  1  Harrison  &  Rutherford,  Eng.  Com. 
PI.,  471.     1866. 

158.  Urgeuey;  notice.  If  there  are  spe- 
cial reasons  why  goods  should  be  carried 
within  a  particular  time,  notice  of  the 
urgency  should  be  given  at  the  time  the 
goods  are  delivered  to  the  carrier.  Gee  v. 
Lancashire  and  Yorkshire  By  Co.,  6  Hurl- 
stone  &  Norman  (Exchequer),  311.     1860. 

159.  —  As  between  vendor  and  vendee  or 
shipper  and  carrier,  where  the  article  is  de- 
sired for  a  special  purpose,  that  fact  should 
be  communicated  to  the  vendor  or  carrier, 
if  it  is  made  the  foundation  of  special  dam- 
ages against  them  and  is  of  a  character 
likely  to  affect  the  action  of  the  vendor  or 
carrier.^  Wabash,  St.  Louis  and  Pacific  By 
Co.  V.  Lynch,  13  BradweU  (111.),  365.     1883. 

2.  Damages  generally. 

160.  Appraisement.  Where  two  disinter- 
ested persons,  on  the  oral  request  of  both 
the  owner  and  the  railroad  company,  made 
a  survey  of  damaged  freight  and  reported 
on  the  same,  but  the  effort  thus  made  did 
not  result  in  adjusting  the  dispute,  and  a 
suit  was  afterward  brought  to  recover  the 
damages,  the  report  or  finding  of  such  dis- 
interested persons  was  not  admissible  in 
evidence,  at  the  instance  of  either  pairty, 
over  the  objection  of  the  other,  even  though 
made  in  writing,  and  even  though  it  had 
long  been  the  custom  of  the  railroad  com- 
pany, and  its  custom  at  that  place,  to  adjust 
such  disputes  in  that  manner.  Central  R. 
B  Co.  V.  Rogers,  66  Ga.,  351.     1880. 

161.  Abjindonment.  Where  goods  are  par- 
tially damaged  the  owner  cannot  abandon 
them,  but  may  recover  the  diffei'ence  in  their 
value  alone.  Dodge  v.  Witidsor  and  Annapo- 
lis By  Co.,  3  Nova  Scotia  Decisions,  537. 
1873.. 

.  162.  Contract  for  sale  of  goods.  For  the 
breach  of  a  contract  to  r.eceive,  transport 
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and  deliver  grain,  tlie  measure  of  damages 
to  be  recovered  against  tiie  carrier  is  the  dif- 
ference JDetween  the  price  of  the  grain  fixed 
by  plaintiff's  contract  of  sale  and  its  value 
at  the  place  where  it  was  oflfered  for  trans- 
portation, less  the  freight  to  destination. 
Cobb  V.  Illinois  Central  B.  B.  Co.,  38  la., 
601.    1874. 

1G8.  Interest.  In  an  action  for  damages 
for  the  loss  of  goods  the  plaintiff  is  entitled 
to  interest  on  their  value  at  six  per  cent, 
from  the  time  when  they  ought  to  have  been 
delivered.  Bobinson  v.  Merchants'  Despatch 
Co.,  45  la.,  470.     1877. 

164.  —  The  general  rule  as  to  the  meas- 
ure of  damages  for  goods  destroyed  in  tran- 
sit is  their  value  at  their  place  of  destina- 
tion with  interest  from  the  date  of  the  loss. 
Erie  R'y  Co.  v.  Loohwood,  28  Ohio  St.,  358, 
1876;  14  Amer.  R'y  Rep,,  143. 

165.  —  Interest  may  be  considei'ed  as  an 
element  of  damages  recoverable  from  a  com- 
mon carrier  for  breach  of  a  contract  to  re- 
ceive and  transport  freight.  Cobb  v.  111. 
Central  B.  B.  Co.,  38  la.,  601.    1874. 

166.  Market  yalue.  The  measure  of  dam- 
ages in  case  of  the  failure  of  a  carrier  to  de- 
liver goods  according  to  contract,  and  which 
are  lost,  is  their  market  value  at  the  time 
when  and  the  place  where  they  should  have 
been  delivered,  and  such  value  is  purely  a 
question  of  fact.  Chicago  and  Northwestern 
B'y  Co.  V.  Dickinson,  74  111.,  249.     1874. 

167.  —  In  an  action  against  a  railway 
company  for  the  non-delivery  of  drapery 
goods,  the  measure  of  damages  is  the  price 
at  which  the  goods  can  be  obtained  in  the 
market,  if  there  be  one,  at  the  place  and  time 
at  which  they  ought  to  have  been  delivered ; 
if  not,  the  damages  must  he  ascertained  by 
taking  into  consideration,  in  addition  to  the 
cost  price  and  the  expense  of  transit,  the 
reasonable  profit  of  the  importer.  O'Hanlan 
V.  Great  Western  Ry  Co.,  6  Best  &  Smith, 
484;  118  E.  C.  L.,  483.     1865. 

168.  —  The  measure  of  damages  in  case 
of  delay  is  the  difference  in  their  value  at 
the  time  and  place  they  ought  to  have  been 
delivered  and  the  time  of  their  actual  de- 
livery; in  fixing  the  time  when  delivery 
should  have  been  made,  where  there  is  no 
charge  of  negligence  in  transportation,,  a 
reasonable  time  after  arrival  should  be  al- 


lowed for  delivery.      Sherman  v.   Hudson 
Biver  B.  B.  Co.,  64  N.  Y.,  254.    1876. 

169.  —  household  goods ;  yalue.  Where 
household  goods,  more  or  less  used,  were 
transported  by  a  railroad  to  a  distant  place 
and  there  converted,  held,  that  the  owner 
was  a  competent  witness  to  the  point  of 
their  value,  as  such  goods  have  no  estab- 
lished market  price,  and  the  rule  that  the 
market  value  at  the  place  of  conversion  is 
the  true  measure  of  damages  is,  therefore, 
inapplicable.  Marsh  v.  Union  Pacific  B'y 
Co.,  9  Federal  Reporter,  878;  8  MoCrary  (IT. 
8.  C.  C),  336,  1883;  6  Amer.  &  Eng.  R,  E. 
Cases,  359. 

1 70.  —  In  case  of  loss  of  goods  for  which 
a  carrier  is  liable,  the  general  rule  is  that 
the  measure  of  damages  is  the  value  of  the 
goods  at  the  point  of  destination;  but  the 
rule  is  more  especially  applicable  to  goods 
shipped  for  sale  in  the  ordinary  course  of 
trade,  and  not  to  household  goods  and  wear- 
ing apparel  in  use.  ■  In  such  cases  the  meas- 
ure of  damages  is  a  matter  of  law  to  be 
decided  by  the  court.  Denver,  South  Park 
and  Pacific  B.  B.  Co.  v.  Frame,  6  Colo.,  382. 
1883. 

171.  Bemote  damages.  As  a  general  rule, 
the  measure  of  damages  in  case  of  failure 
to  deliver  is  the  value  of  the  goods  at  their 
place  of  destination,  with  compensation  for 
the  actual  loss,  which  is  the  natural  and 
proximate  consequence  of  the  act,  and  ex- 
cluding remote  or  indirect  losses.  The  loss 
sustained  by  the  plaintiff  in  his  general 
business  does  not  come  under  this  rule. 
Baltimore  and  Ohio  B.  B.  Co.  v.  Pumphrey, 
59  Md.,  890,  1883;  9  Amer.  &  Eng.  R.  R, 
Cases,  831. 

172.  Statute ;  the  carriers' act.  The  Car 
riers'  Act,  s.  1,  enacts  that  no  common  car- 
rier by  land  shall  be  liable  for  the  loss  of  any 
articles  of  a  certain  description,  inter  alia, 
pictures,  contained  in  any  package  delivered 
to  be  carried,  when  the  value  exceeds  10^., 
unless  at  the  time  of  the  delivery  at  the  of- 
fice or  to  the  servant  of  the  carrier,  the  nat- 
ure and  value  be  declared,  and  an  increased 
charge  paid.  By  s.  6  it  is  provided  that  noth- 
ing in  the  act  shall  extend  or  be  construed 
to  annul  or  in  anywise  affect  any  special  con- 
tract between  a  common  carrier  and  any 
Other  parties  for  the  conveyance  of  goods. 
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Held,  that  s.  6  applies  only  to  contracts  the 
provisions  of  which  are  inconsistent  with 
the  exemption  claimed  by  the  carrier  under 
s.  1.  That  the  fact  of  goods  being  received 
by  a  common  carrier  under  a  special  contract 
does  not  deprive  him  of  the  protection  of  the 
act,  unless  the  terms  of  the  contract  are  such 
as  to  be  inconsistent  with  the  goods  having 
been  received  by  him  in  his  capacity  of  a 
common  carriei".  Baxendale  v.  Great  East- 
ern R'y  Co.,  Law  Reports,  4  Queen's  Bench 
Cases,  344.     1869. 

lY.  Losses  by  fiee. 
1.  LiaMUty  as  carriers. 

173.  Chicago  Are.  Railway  companies 
are  bound  to  have  all  reasonable  and  neces- 
sary facilities  and  appliances  for  carrying  on 
in  a  prompt,  skilful  and  careful  manner  the 
business  in  which  they  are  engaged,  and  for 
transporting  without  unreasonable  delay  the 
usual  and  ordinary  kind  of  freight  offered 
for  transportation,  or  which  might  reason- 
ably and  ordinarily  be  expected ;  but  they 
are  not  bound  to  be  prepared  for  unusual 
and  extraordinary  contingencies,  such  as 
the  great  Chicago  fire,  which  no  ordinary 
prudence  or  foresight  could  reasonably  fore- 
see or  anticipate.  Michigan  Central  R.  R. 
Co.  V.  Burrows,  33  Mich.,  6.     1875. 

174.  —  Where  the  common  carrier  re- 
ceived goods  at  Worcester,  Mass.,  to  trans- 
port to  the  consignees  at  Mattoon,  111.,  and 
carried  them  by  way  6f  Chicago  instead  of 
the  most  usual  and  direct  route,  by  way  of 
Indianapolis,  and  while  stored  in  Chicago 
awaiting  a  reshipment  they  were  destroyed 
by  the  great  fire  in  1871,  held,  that  the  car- 
rier was  not  excused  from  liability  on  the 
ground  of  inevitable  accident,  as  there  was 
no  compulsion  to  take  the  goods  through 
Chicago.  Merchants'  Despatch  Transporta- 
tion Co.  V.  Kahn,  76  111.,  530, 1875 ;  Merchants' 
Despatch  Transportation  Co.  v.  Smith,  76 
HI.,  543,  1875. 

175.  Commencement  of  liability.  Where 
goods  are  received  by  a  carrier  for  shipment, 
to  be  forwarded  in  the  usual  course  of  busi- 
ness, the  liability  of  a  common  carrier  imme- 
diately attaches ;  and  if  they  are  lost  by  an 


accidental  fire  while  in  the  cai'rier's  ware- 
house awaiting  transportation,  he  is  liable, 
unless  his  common  law  liability  has  been 
limited  by  an  agreement  with  the  sliipper. 
Pittsburgh,  Cincinnati  and  St.  Louis  R'y  Co. 
V.  Barrett,  36  Ohio  St.,  448,  1881 ;  3  Amer.  & 
Eng.  R.  R.  Cases,  856. 

176.  —  But  if  the  delivet-yis  accompanied 
with  instxTiotions  not  to  forward  until  further 
orders,  or  if  anything  remains  to  be  done  to 
the  goods  by  the  shipper  before  they  are  to 
be  forwarded,  such  liability  as  a  common 
carrier  does  not  attach.    lb. 

177.  — When  a  common  carrier  receives 
goods  for  transportation  and  his  liability  is 
not  limited  by  special  contract,  he  is  only 
excused  from  delivering  them  by  the  act  of 
God,  or  the  public  enemy.  His  risk  begins 
on  the  receipt  of  goods,  although  no  receipt 
was  given  therefor.  Watson  v.  Memphis 
and  Charleston  R.  R.  Co.,  9  Heiskell  (Tenn.), 
355,  1873;  19  Amer.  R'y  Rep.,  356. 

178.  Connecting  lines.  At  the  Bath  sta- 
tion of  the  Great  Western  R'y  Co.,  goods 
were  received  for  the  purpose  of  being  for- 
warded to  Torquay.  The  line  of  that  com- 
pany ends  at  Bristol,  at  which  place  tlie  line 
of  the  Bristol  and  Exeter  Co.  begins.  The 
goods  would  have  to  be  put  on  a  third  rail- 
way before  reaching  Torquay.  The  receipt 
note  given  at  Bath  was  thus  headed:  "To 
the  Great  Western  Railway  Company:  Re- 
ceive tlie  undermentioned  goods  on  the  con- 
ditions stated  on  the  other  side.     To  be  sent 

to  Torquay  station,  and  delivered  to  R.  C.  i 
Collins,  consignee,  or  his  agent."  The  Great 
Western  Co.  received  the  carriage  money  for 
the  whole  distance  from  Bath  to  Torquay.  On 
the  arrival  of  the  goods  at  Bristol  they  were 
put  on  the  line  of  the  Bristol  and  Exeter  Co., 
where  they  wei'e  destroyed  by  fire.  An  ac- 
tion was  brought  against  this  latter  company 
to  recover  compensation  for  the  loss.  Held, 
that  the  contract  was  with  the  Great  West- 
ern Co.  alone,  and  that  the  Bristol  and  Exe- 
ter Co.  was  not  liable.  Bristol  and  Exeter 
R'y  do.  V.  Collins,  7  House  of  Lords  Cases, 
194.     1859. 

179.  —  Where  a  lot  of  flour  was  shipped 
in  Wisconsin,  by  the  Mineral  Point  R.  R. 
Co.,  to  Warren,  Illinois,  thence  by  defend- 
ant's railroad  to  Chicago,  and  from  Chicago 
by  the  Union  Steamboat  Co.  to  Buffalo,  and 
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from  the  last  place  to  Now  York  by  the  Erie 
Railroad,  marked  to  "Foster,  Gwyn  &  Co., 
New  York,  care  of  Union  Steamboat  Co., 
Chicago,  Illinois,"  and  the  flour  was  rcccivo'd 
by  the  defendant  at  Warren,  and  transported 
to  Chicago,  and  put  in  defendant's  ware- 
house late  on  October  6,  1871,  where  it  was 
destroyed  by  fire  October  8,  1871,  the  boat 
company  having  no  regular  time  for  depart- 
ure, held,  that  the  defendant  was  liable  to 
tlie  owner  for  the  loss ;  but  that  if  Chicago 
had  been  the  final  destination  of  the  flour, 
the  defendant's  liability  as  carrier  would 
have  ceased  and  that  of  wai-ehouseman  have 
attached.  Illinois  Central  R.  B.  Co.  v.  Mitch- 
ell, 68  III.,  471.     1878. 

180,  —  The  plaintiff  delivered  at  the  sta- 
tion of  the  G.  W.  R'y  Co.  at  Bath,  a  van 
load  of  furniture  to  be  conveyed  to  Torquay. 
He  signed  a  receipt  note  which  was  headed: 
"Bath  Station.  To  the  G.  W.  R'y  Co.:  Re- 
ceive the  undermentioned  goods  on  the  con- 
ditions stated  on  the  other  side,  to  be  sent 
to  Torquay  station  and  delivered  to  the 
plaintiff  or  his  agent."  One  condition  was 
that  the  company  would  not  be  answerable 
for  loss  or  damage  by  fire.  Another  condi- 
tion stated  that  the  company  would  not  be 
responsible  for  loss  or  damage  to  goods- be- 
yond the  limits  of  its  railway.  The  van  was 
plaped  on  a  truck  and  conveyed  to  Bristol, 
where  the  Great  Western  line  ends  and  the 
defendant's  {the  Bristol  and  Exeter  line) 
begins.  The  same  truck  and  guard  pro- 
ceeded with  ^he  Van  to  Exeter,  where  the 
defendant's  line  ends,  and  is  joined  by  the 
line  of  the  South  Devon  Co.,  which  runs  to  • 
Torquay.  Whilst  the  van  and  furniture 
were  at  the  defendant's  station  at  Exeter 
they  were  accidentally  destroyed  by  Are. 
Held,  in  the  exchequer  chamber  (reversing 
the  judgment  of  the  court  of  exchequer), 
that  the  G.  W.  R'y  Co.  received  the  goods  to 
be  carried  on  its  line  subject  to  the  stipula- 
tion against  loss  by  fire,  and  that  it  dis- 
charged itself  by  forwarding  the  goods  to 
be  carried  by  the  defendant;  and  there 
being  no  evidence  as  to  the  terras  on  whioii 
the  goods  were  to  be  carried  on  the  defend- 
ant's line,  it  must  be  treated  as  having  re- 
ceived them  as  a  common  carrier,  and  was 
consequently  liable  for  their  loss.  Collins  v. 
Bristol  and  Exeter  R'y  Co.,  1  Hurlstone  & 


Norman  (Exchequer),  617,  1856;  reversing 
Same  v.  Same,  86  Eng.  Law  &  Equity,  483, 
598,  18-)6. 

181.  —  Goods  were  rooeivpil  at  the  Great 
Western  R'y  Co.'s  station  in  Bath,  to  be  for- 
warded to  Torquay.  At  Bristol  the  goods 
w(-ro  placed  on  the  Bristol  and  Exoter  Rail- 
way, and  at  Exetor  they  would  liave  had  to 
be  placed  on  the  South  Devon  line  to  reach 
Torquay.  Wiiile  on  the  Bristol  and  Exeter 
line  they  wore  destroyed  by  fire.  The  re- 
ceipt note  at  Bath  stated  that  the  goods  were 
received  "to  be  sent  to  the  Torquay  Ktation 
and  delivered  to  R.  C,  Collins,  consignee  of 
the  agent."  Held  (reversing  the  juilgmeiilof 
the  exche([uer  chamber),  that  the  coutraot 
was  with  the  Great  Woatein  Company,  and 
the  Bristol  and  Exeter  Company  wiis  not 
liable.  Bristol  and  Exeter  R'y  Co.  v.  Collins, 
5  Hurlstone  &  Norman  (Exchequer),  Ameri- 
oan  Reprints,  060;  29  Law  Jouinal,  lOxeli., 
41 ;  5  Jurist,  N.  8.,  1867;  7  House  of  Lords  ' 
Cases,  197.     1859. 

182.  Contract.  Where  the  local  agent  of 
a  railway  company,  carrying  lumber,  recog- 
nizes the  obligation  of  the  company  to  run 
the  cars  to  the  usual  place  of  delivery,  and 
agrees  so  to  do,  but,  before  the  agreement 
has  been  carried  out,  the  lumber  is  destroyed 
by  fire,  the  company  is  liable.  Pittsburgh, 
Cincinnati  and  St.  Louis  R'y  Co,  v,  Nash, 
43  Ind.,  428,     1878. 

188.  Contrnct  limiting  liability.  A  con- 
tract was  made  to  carry  goods,  the  freight 
to  be  paid  on  delivery  at  the  place  to  which 
the  same  was  shipped.  By  the  terms  of  the 
agreement,  the  carrier  was  released  from 
claims  for  loss  by  fire.  The  property  having 
been  destroyed  by  fire  while  in  transit,  held, 
that  the  carrier  could  not  recover  any  freight 
charges.  New  York  Central  and  Hudson 
River  R.  R.  Co.  v.  Standard  Oil  Co.,  20  HuQ 
(N.  Y.),  89,  1880;  afflrmed,  Same  v.  Same,  87 
N.  Y,,  486,  1882. 

184.  —  Where  a  contract  is  made  for  car- 
riage of  goods,  and  the  agent  of  the  shipper, 
witliout  consideration,  releases  the  carrier 
from  its  common  law  liability,  such  release 
is  of  no  validity.  Wiggins  v.  Erie  Ry  Co., 
5Hun(N.  Y.),  185.    1875. 

185.  —  A  contract  limiting  the  liability  of 
a  carrier  will  not  free  it  from  liability  for 
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negligence.  The  carriage  of  cotton  upon 
open  cars  held  to  be  a  negligent  act,  render- 
ing the  company  liable  for  loss  by  fire,  not- 
withstanding the  special  contract.  New  Or- 
leans, St.  Louis  and  Chicago  R.  R.  Co.  v. 
Faler,  58  Miss.,  911,  1875;  9  Amer.  &  Eng. 
R.  R.  Cases,  96. 

186.  —  mob.  The  contract  of  shipment 
excused  the  carrier  from  loss  by  flre  except 
in  case  of  negligence.  A  mob  destroyed  the 
goods  by  flre  at  Pittsburgh.  Held,  in  the  ab- 
sence of  proof  of  negligence,  that  the  carrier 
was  not  liable.  Wertheimer  v.  Pennsylvania 
R.  R.Co.,  VJ  Blatchford (U.  S.  C.  C),  421.  1880. 

187.  Cotton.  Although  the  shipnient  of 
cotton  in  open  flat  cars  may  not  be  in  itself 
such  negligence  as  would  make  the  carrier 
liable  under  all  contingencies,  yet,  when 
such  shipment  is  made,  there  is  devolved  on 
the  carrier  the  duty  to  take  additional  pre- 
cautions for  the  protection  and  safety  of  the 
cotton.  Insurance  Co.  of  North  America  v. 
St.  Louis,  Iron  Mountain  and  Southern  Ry 
Co.,  11  Federal  Reporter,  380;  3  McCraiy 
(U.  S.  C.  C),  233.     1882. 

188.  DeliTery.  A  common  carrier's  lia- 
bility does  not  terminate  with  the  deposit  of 
the  goods  at  their  destination,  or  with  the 
delivery  of  them  to  a  warehouseman,  but 
continues  for  a  time  reasonably  sufficient  to 
enable  a  diligent  consignee  to  examine  and 
receive  the  goods.  Bell  v.  St.  Louis,  Iron 
Mountain  and  Southern  R.  R.  Co.,  6  Mo. 
App.,  363.     1878. 

189.  DeliTery  to  consignee.  After  the 
arrival  of  the  goods  they  were  placed  on  a 
platform  at  the  depot  for  the  convenience  of 
delivery  to  consignees,  and  remained  there 
for  nearly  two  days ;  notice  of  tlieir  arrival 
was  given  the  plaintiff,  who  paid  the  freight 
charges,  witli  full  knowledge  of  the  place  of 
deposit,  but  failed  to  remove  them  on  ac- 
count of  his  inability  at  the  time  to  procure 
the  services  of  city  draymen  for  that  pur- 
pose, and  in  the  afternoon  of  the  second  day 
they  wei-e  destroyed  by  fire,  together  with 
niuch  of  defendant's  property.  Held,  that 
there  was  a  delivery  in  law  of  the  goods  to 
the  plaintiff  consignee,  which  exonerated 
the  defendant  from  liability  as  a  warehouse- 
man. Chalk  V.  Charlotte,  Columbia  and 
Augusta  R.  R.  Co.,  85  N.  C,  423,  1881;  9 
Amer.  &  Eng.  R.  R  Cases,  106. 
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190.  Goods  delayed  by  failure  to  notiff 
cnstom-Iiouse  officers.  Where  a  carrier  re- 
ceived goods  subject  to  duty,  for  transporta- 
tion to  Chicago,  which,  under  the  laws  of 
congress  and  the  regulations  adopted  there- 
under, could  only  be  delivered  into  a  bonded 
warehouse,  under  the  superintendence  of 
some  revenue  officer,  and  that  could  only  be 
done  on  written  notice,  whioli  facts  were 
known  to  the  carrier,  and  tlie  goods  arrived 
at  their  destination,  but  the  carrier  neglected 
to  notify  the  consignee  or  the  proper  revenue 
officer  of  their  arrival  until  they  were  acci- 
dentally consumed  by  fire,  it  was  held  that 
the  liability  of  the  carrier,  under  the  cir- 
cumstances, did  not  cease  upon  the  arrival 
of  the  goods  at  their  destination  and  that  of 
the  warehouseman  attach,  and  that  the  car- 
rier was  liable  to  the  consignee  for  the  loss." 
Chicago  and  Northwestern  R.  R.  Co.  v.  Saw- 
yer, 69  111.,  285.     1873. 

191.  —  Where  goods  were  detained,  await- 
ing the  action  of  custom-house  officers,  and 
while  so  detained  were  damaged  by  fire, 
held,  that  the  railway  company  was  not  lia- 
ble as  a  common  carrier  for  the  loss.  Milli- 
gan  v.  Orand  Trunk  R'y  Co.,  17  Upper 
Canada,  Common  Pleas,  115.     1866, 

192.  Insurance  company  as  assignee  of 
claim.  Whei-e  a  common  carrier  undertakes 
to  transport  cotton  for  hire  upon  open  flat 
cars,  it  is  bound  to  take  all  needful  precau- 
tions for  the  cotton's  safety  and  protection. 
Where  cotton  in  course  of  transportation  by 
a  common  carrier  was  destroyed  by  fire  in 
consequence  of  the  carrier's  gross  negligence, 
and  the  owners  assigned  and  transferred 
their  interests  in  said  cotton  and  tlieir  rights 
against  said  carrier  to  a  fire  insurance  com- 
pany, by  which  the  cotton  was  insured,  upon 
its  indemnifying  them  for  the  loss  sustained, 
held,  that  the  insurance  company,  was  enti- 
tled, as  against  the  carrier,  to  the  value  of 
the  cotton  at  the  time  of  the  loss,  with  six 
per  cent,  interest  from  the  day  upon  which 
the  cotton  would  probably  have  been  deliv- 
ered to  the  owners  if  it  had  not  been  de- 
stroyed. Insurance  Co.  of  North  America 
V.  St.  Louis,  Iron  Mountain,  and  Southern 
Ry  Co..  9  Federal  Reporter,  811,     1882. 

193.  Marks  of  goods.  When  a  bill  of  lad- 
ing, given  on  the  acceptance  of  goods  by  a 
carrier,  shows  they  are  to  be  forwarded  to  a 
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particular  place  only,  which  is  short  of  their 
place  of  destination,  and  the  consignor  has 
been  a  frequent  shipper  by  the  same,  line, 
and  was  in  the  habit  of  receiving  like  bills  of 
lading,  it  will  be  presumed  he  was  familiar 
with  its  contents,  and  knew  the  carrier  was 
not  under  obligation  to  carry  the  goods  to 
the  place  to  which  they  were  marked,  and  if 
promptly  carried  to  the  place  specified  in  the 
contract,  and  there  safely  stored,  and  they 
are  burned  without  fault  on  the  part  of  the 
carrier,  no  recovery  can  be  had  of  him  for 
the  loss.  Merchants'  Despatch  and  Trans- 
portation Co.  V.  Moore,  88  lU.,  186,  1878;  21 
Amer.  R'y  Rep.,  393. 

194.  —  Goods  were  delivered  to  a  carrier 
in  New  York  for  transportation,  and  the 
carrier's  agent  marked  the  destination,  under 
tlie  shipper's  direction,  to  "  Bckly,  Iowa," 
and  in  consideration  of  reduced  rates  the 
shipper  assented  to  release  the  carrier,  and 
every  other  company  over  whose  line  the 
same  might  pass,  from  all  liability  for  dam- 
age, delay,  or  loss  of  any  kind,  etc.,  and  the 
goods  safely  arrived  in  Chicago,  and  were 
handed  over  to  the  Illinois  Central  to  be  car- 
ried to  their  destination.  The  latter  com- 
pany delayed  forwarding  them  from  the  fact 
that  there  could  be  found  no  such  station  as 
Eckly,  and  telegraphed  back  for  further 
directions,  during  which  delay  the  goods, 
while  safely  stored,  were  burned,  without 
actual  negligence  on  the  part  of  the  company. 
It  turned  out  that  the  goods  were  intended 
to  be  shipped  to  "  Ackly,  Iowa,''  Held,  that 
neither  of  the  lines  of  transportation  was 
guilty  of  negligence,  and  that  the  shipper 
could  not  recover  under  his  contract.  Erie 
B\y  Co.  V.  Wilcox,  84  lU.,  239, 1876 ;  16  Amer. 
Ify  Rep,,  457. 

195.  Presumption  as  to  readiness  of  car- 
rier to  deliver  goods.  In  the  absence  of 
proof  to  the  contrary,  the  presumption  is  that 
goods  are  ready  for  delivery  to  a  consignee 
at  any  time  after  they  are  received  at  the 
carrier's  depot  at  their  place  of  destination. 
LemJie  v.  Chicago,  Milwaukee  and  St.  Paul 
M'y  Co.,  39  Wis.,  449,  1876;  13  Amer.  R'y 
Hop.,  406. 

196.  Statute.  The  act  of  congress,  March 
3,  1851,  limiting  the  liability  of  vessel  owners 
for  losses  by  fire,  enforced  and  applied,  al- 
though the  vessel  owner  had  formed  an  as- 


sociation with  railway  companies  for  carry- 
ing goods  into  the  interior.  Headrich  v.  Va. 
and  Tenn.  Air  Line  Ry  Co.,  48  Ga.,  545, 
1873. 

197.  Sunday  law ;  Are ;  unloading  on 
Sunday.  The  fact  that  the  cars  containing 
the  merchandise  were  run  and  unloaded  on 
Sunday,  in  allege^  violation  of  the  statute  of 
Illinois,  would  not  subject  the  carrier  to 
liability  if  the  merchandise  was  destroyed. 
Wilde  V.  Merchants'  Despatch  Co.,  47 -la., 
372.     1877. 

198.  Wlien  liability  of  carrier  ends.  The 
liability  of  a  railway  company  as  a  common 
carrier  of  freight  terminates,  and  its  re- 
sponsibility as  a  warehouseman  commences, 
upon  the  arrival  of  the  goods  at  the  point  of 
destination  and  deposit  there  in  the  ware- 
house of  the  company  to  await  the  con- 
venience of  the  consignee.  Mohr  v.  Chicago 
and  Northwestern  R.  B.  Co.,  40  la.,  579. 
1875.    ■ 

199.  —  The  extraordinary  liability  of  a 
railroad  company  as  carrier  of  goods  extends 
not  merely  to  the  termination  of  the  actual 
transit  of  the  goods  to  the  place  bt  destina- 
tion, but  also  until  the  consignee  has  a  rea- 
sonable time  thereafter  to  inspect  the  goods 
and  remove  them  in  the  usual  hours  of  busi- 
ness, and  in  the  ordinary  course  of  business. 
Leavenworth,  Lawrence  and  Oalveston  R.  R. 
Co.  V.  Maris,  16  Kans.,  333.     1876. 

200.  —  This  reasonable  time  is  not  a  time 
varying  with  the  distance,  convenience  or 
necessities  of  the  consignee,  but  is  such  time 
as  would  enable  a  person  living  in  the  vicin- 
ity of  the  place  of  delivery,  in  the  usual 
course  of  business,  and  within  the  ordinary 
hours  of  business,  to  inspect  the  goods  and 
take  them  away.  lb.;  Pinney  v.  St.  Paul 
and  Pacific  R.  R.  Co.,  19  Minn.,  251,  1872;  20 
Amer.  R'y  Rep,,  71. 

201.  —  The  liability  of  a  common  carrier 
by  railway,  as  such,  is  not  terminated  until 
the  goods  are  unloaded  from  the  car  and 
placed  in  store.  It  does  not  terminate  on 
the  arrival  of  the  car  containing  the  goods 
at  the  place  of  destination  and  the  placing 
of  such  car  inside  the  carrier's  freight  depot, 
and  if  the  goods  are  destroyed  by  fire  while 
so  placed  in  the  freight  depot,  the  carrifr 
will  be  liable.  Chicago  and  Northwestern 
Ry  Co.  V,  Bemley,  69  111.,  630.    1873, 


CARRIAGE  OF  MERCHANDISE. 


115 


Liability  of  Carriers  Generally. 


2.  Liability  as  warehousemen. 

202.  Reasonable  time.  Plaiutifl's  goods, 
shipped  by  defendant's  railway  to  Water- 
town,  were  received  at  the  Watertown  depot 
at  5:30  P.  M.  of  Saturday,  and  were  de- 
stroyed by  fire  in  the  depot  about  noon  of 
the  following  Tuesday.  Held,  that  plaintiff 
had  a  reasonable  time  to  remove  the  goods, 
and  defendant  was  not  liable  as  a  carrier. 
Lemke  v.  Chicago,  Milwaukee  and  St.  Paul 
B'y  Co.,  39  Wis.,  449,  1876;  13  Araer.  R'y 
Rep.,  406. 

203.  —  Tne  fact  that  the  consignee  was 
absent  from  Watertown  during  most  of  the 
period  between  the  arrival  and  destruction 
of  the  goods  could  not  extend  the  time  dur- 
ing which  defendant  held  them  as  common 
carrier.    lb. 

204.  —  A  package  of  gopds  was  delivered 
to  the  Great  Western  R'y  Co.  and  another  to 
the  London  and  North  Western  R'y  Co.,  for 
carriage  to  the  station  of  the  former  com- 
pany at  W. ,  both  packages  being  addressed 
to  the  plaintiff,  "to  be  left  till  called  for." 
One  of  the  packages  arrived  at  W.  on  the 
84th  of  March,  the  other  on  the  25th.  On 
their  arrival  they  were  placed  in  the  station 
warehouse  to  await  their  being  called  for. 
The  defendants  did  not  know  the  address  of 
the  plaintiff,  who  traveled  about  the  country 
with  drapery  goods.  The  goods  had  not 
been  called  for  when,  on  the  morning  of  the 
27th  of  March,  a  fire  having  accideiitdlly 
broken  out,  the  warehouse  was  burned  down 
and  the  goods  were  consumed  by  fire.  The 
plaintiff  on  the  same  day,  after  the  fire,  called 
for  the  goods,  and,  not  receiving  them, 
brought  actions  against  the  defendant  com- 
panies, as  common  carriers,  to  recover  their 
value.  Hdd,  that,  after  the  interval  of  time 
which  the  plaintiff  had  suffered  to  elapse 
since  the  arrival  of  the  goods,  the  liability  of 
the  defendants  as  common  carriers  in  respect 
of  the  goods  had  ceased,,  and  they  had  be- 
come mere  warehousemen  of  them,  and, 
consequently,  that  the  actions  were  not 
maintainable  in  the  absence  of  any  evidence 
of  negligence  on  the  part  of  the,  defendants. 
Chapman  v.  Or  eat  Western  Ry  Co.,  Law 
Reports,  5  Queen's  Bench  Division,  878,  1880 -, 
39  Eng.  (Moak),  890. 


205.  Statute.  The  goods  of  plaintiff  were 
transported  by  the  defendant  on  its  railroad 
to  their  place  of  destination,  unloaded, 
and  placed  in  defend?int's  warehouse  —  the 
plaintiff  having  notice  of  their  arrival.  On 
the  same  night  the  goods  were  accidentally 
destroyed  by  fire,  without  fault  or  negli- 
gence of  the  defendant.  Held,  that  under 
§  3130  of  the  Civil  Code  —  as  amended  in 
1874 — the  responsibility  of  the  defendant 
was  that  of  a  warehouseman,  and  not  that  of 
a  common  carrier;  and  that  it  was  not  liable 
for  the  loss.  Hirshfleld  v.  Central  Padfie 
R.  B.  Co.,  56  Cal.,  484,  1880;  7  Amer."& 
Eng.  R.  R.  Cases,  398. 

206.  Sunday.  Where  goods  have  reached 
their  destination  either  in  the  night  time  or 
on  Sunday,  or  where,  for  any  other  reason, 
the  consignee  is  not  ready  to  receive  them 
on  their  arrival,  and  the  carrier  puts  them 
in  store  or  in  the  charge  of  conipetent  and 
careful  servants,  ready  to  be  delivered  when 
called  for,  the  carrier's  liability  as  insurer 
ceases,  and  he  will  thereafter  be  liable  only 
as  wai-ehouseman;  and  if  the  goods  ace  de- 
stroyed by  fire  without  fault  on  his  part,  he 
will  not  be  responsible.  Rothschild  v.  Mich- 
igan Central  R.  R.  Co.,  69  111.,  164.     1873. 

207.  —  By  the  usage  of  railway  compa- 
nies no  freight  was  delivered  between  5:30 
P.  M.  on  Saturday  night  until  the  next  Mon- 
day morning.  All  freight  remaining  unde- 
livered at  5:30  P.  M.  Saturday  was  stored 
in  the  company's  freight  warehouse,  ready 
for  delivery  when  called  for  on  the  foUow- 
ir.2  Monday.  Held,  under  the  law  of  Massa- 
chusetts, that  although  the  train  containing 
the  goods  had  arrived  on  Saturday  at  8:30 
P.  M.,  and- the  consignee  was  in  attendance 
to  receive  them,  yet  as  it  did  not  arrive  in 
time  for  the  delivery  of  the  goods  to  the 
consignee  before  5: 30  P.  M.  of  that  day,  the 
company's  liability  as  a  common  carrier 
ceased  upon  a  discharge  of  the  goods  from 
the  cars  to  the  company's  freight  warehouse. 
Faulkner  v.  Hart,  44  N.  Y.  Superior  Ct., 
471.    1879. 

V.  Liability  of  caeeiers  geneeally. 

208.  Action  for  failure  to  deliTer.    An 

action  against  a  common  carrier  for  failure 
to  deliver  goods  intrusted  to  it  is  properly 
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brought  in  the  name  of  the  consignees  alone, 
although  they  are  prosecuting  the  suit  for 
the  benefit  of  another  whom  they  hold  liable 
for  the  value  of  the  goods.  Mobile  and 
Oirard  B.  R.  Co.  v.  Williams,  54  Ala,,  168. 
1875. 

20!).  —  A  consignor  who  delivers  goods 
to  a  carrier  may  maintain  an  action  of  con- 
tract against  him  for  their  loss,  if  there  is 
no  relation  between  the  carrier  and  the  con- 
signee other  than  that  which  results  from 
the  carrier's  possession  of  the  goods ;  and  in 
such  action  can  recover  the  full  value  of  the 
goods,  although  it  be  the  property  of  the 
consignee,  if  no  action  against  the  canrier 
has  been  commenced  by  the  consignee ;  and 
will  hold  the  proceeds  in  trust  for  the  con- 
signee's indemnity.  Finn  v.  Western  R.  R. 
Corp.,  1J3  Mass.,  524.     1873. 

210.  —  pleading.  If  a  complaint  against 
a  common  carrier,  for  failure  to  transport 
and  deliver  property,  shows  that  the  prop- 
erty was  bought  of  the  consignor  by  the 
plaintiff ;  that  the  consignor  delivered  it  to 
the  carrier,  and  that  the  carrier  executed  a 
bill  of  lading  to  the  plaintiff,  but  failed  to 
deliver  the  goods,  it  is  sufiScient.  Ohio  and 
Mississippi  R'y  Co.  v.  Yoke,  51  Ind.,  181. 
1875. 

211.  T—  The  legal  presumption  is  that  upon 
the  delivery  of  goods  by  the  consignor  to  a 
common  carrier  the  title  thereto  vests  in  the 
consignee ;  and  this  presumption  the  carrier 
has  a  right  to  rely  and  act  upon  in  the  ab- 
sence of  express  notice  from  the  consignor 
that  he  retains  the  title ;  and  in  an  action  by 
the  consignor  against  the  carrier,  for  dam- 
ages for  the  non-delivery  of  the  goods  to 
the  consignee  at  the  place  stipulated  in  the 
contract,  the  complaint  will  be  bad  on  de- 
murrer if  it  does  not  allege  that  the  plaint- 
iff was  the  owner  of  such  goods,  or  that 
such  goods  were  named  in  the  contract. 
Pennsylvania  Co.  v.  Holderman,  1  Amer.  & 
Eng.  R.  R.  Cases  (Ind.),  285.     1879. 

212.  Act  of  God.  In  case  of  injury  to 
goods,  the  act  of  God  cannot  be  set  up  as  a 
defense  by  the  carrier  if  guilty  of  previous 
misconduct  or  neglect  by  which  the  ex- 
posure, resulting  in  the  loss,  was  occasioned. 
Armentrput  v.  St.  Louis,  Kansas  City  and 
Northern  R'y  Co.,  1  Mo.  App.,  158.    1876. 

213.  —  A  carrier,  who  undertakes  to  carry 


goods  over  his  own  route,  is  not  responsible 
for  unavoidable  delays,  such  as  might  be 
caused  by  the  destiniction  of  a  railroad 
bridge  by  a  flood,  and  if  such  delays  occur 
while  the  goods  ai'e  in  transity  it  is  thereupon 
the  duty  of  the  earner  to  exercise  sound 
discretion  and  reasonable  diligence  in  for- 
warding the  goods  to  their  destination.  He 
is  not  bound  to  divert  the  goods  from  his 
own  to  another  route  over  which  he  has  no 
control,  unless,  in  the  exercise  of  such  dis- 
cretion and  diligence,  it  appears  that  the 
change  of  route  would  have  prevented  the 
loss  attendant  upon  delay.  American  Ex- 
press Co.  V.  Smith,  33  Ohio  St.,  511.     1878. 

214.  —  An  action  will  lie  against  a  com- 
mon carrier  for  non-delivery  of  property, 
although  the  same  has  been  partially  injured 
by  the  act  of  God.  The  defense  only  goes 
in  mitigation  of  damages  in  such  case. 
Houston  and  Tex.  Central  Ry  Co.  v.  Ham, 
44  Tex.,  628.     1876. 

215.  —  When  goodg  in  the  hands  of  a 
comlhon  earner  are  placed  in  jeopardy  by 
BomlB 'vis  major,  he  is  bound  to  use  actively 
and  energetically  such  means  to  save  them 
as  prudent  and  skilful  men  engaged  in  that 
business  might  fairly  be  expected  to  use 
under  like  circumstances.  It  is  error,  there- 
fore, to  charge  the  jury  that,  in  such  case, 
the  carrier  is  bound  to  use  "  all  the  diligence 
which  human  sagacity  can  suggest."  Nash- 
ville and  Chattanooga  R.  R.  Co.  v.  David, 
6  Heiskell  (Tenn.),  261,  1871 ;  12  Amer.  R'y 
Rep.,  9. 

216.  —  A  carrier  is  not  bound  to  provide 
against  an  unprecedented  flood.  Nashville 
and  Chattanooga  R.  R.  Co.  v.  David,  6  Heis- 
kell (Tenn.),  261,  1871 ;  Same  v.  King,  ib., 
269,  1871. 

217.  —  It  is  for  the  jury  to  say  whether 
there  were  such  premonitions  of  danger  as 
to  awaken  the  apprehension  of  men  of  or- 
dinary prudence.  Lamont  v.  Nashville  and. 
Chattanooga  JR.  R.  Co.,  9  Heiskell  (Tenn.), 
58.     1871. 

218.  Acts  of  public  enemy.  The  defend- 
ant, an  express  company  in  New  York,  re-, 
ceived  from  the  plaintiflEs,  April  10,  1861, 
C3rtain  goods  to  be  sent  to  one  C,  at  Rome, 
Ga.,  and  gave  a  receipt  specifying  that  they 
were  to  be  sent  to  the  defendant's  agency 
nearest  their  destination.    They  arrived  at 
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Savannah,  Ga.,  about  the  last  of  April, 
when  they  were  taken  possession  of  by  an 
officer  of  the  (so-called)  Confederate  govern- 
ment, and  placed  in  a  bonded  warehouse, 
and  subsequently  sold  for  non-payment  of 
duties  levied  on  them,  after  C.  had  heen  no- 
tified that  they  would  be  sold  unless  he  paid 
the  duties.  Held,  that  the  defendant  had 
been  deprived  of  the  goods  by  tlie  acts  of 
public  enemies,  and  consequently  was  not 
liable  to  the  plaintiffs  for  their  value.  Hub- 
bard V.  Harnden  Express  Co.,  10  R.  L,  244. 
1872. 

219.  Bill  of  exchange  contained  in  par- 
cel. On  an  action  against  a  carrier  for  the 
loss  of  goods  of  less  value  than  101,  con- 
tained in  the  same  parcel  with  a  bill  of  ex- 
change, the  defense  was  that  the  parcel  con- 
tained a  bill,  ordei-,  notice,  security  for 
payment  of  money,  or  writing  of  value  ex- 
ceeding 101.,  and  that  no  notice  had  been 
given  of  the  contents,  or  increased  rate  of 
carriage  paid  or  contracted  for,  though  the 
carrier  had  publicly  exhibited  in  his  office  a 
notice  requiring  such  increased  rate  for  ar- 
ticles within  Stat.  11  G.  4,  and  1  W.  4,  c.  '68, 
s.  1.  The  jury  found  that  the  bill  was  in- 
complete, and  was  not,  at  the  time  of  the 
delivery  to  the  carrier,  of  any  value.  Held, 
that  it  was  not  a  bill,  order,  note,  security 
for  payment  of  money,  nor  writing  of  any 
value,  at  the  time  of  such  delivery.  Stoes- 
singer  v.  South  Eastern  Ry  Go.,  3  Ellis  & 
Blackburn,  549;  77  E.  C.  L.,  548.     1854. 

220.  Car  thrown  from  track.  Where  a 
car  containing  oil  was  thrown  from  the 
track  through  the  breaking  of  an  axle,  and, 
while  remaining  where  it  was  left  after  the 
accident,  two  men  came  along,  and,  out  of 
curiosity,  drew  a  match  across  the  car  to 
test  whether  the  freight  was  oil  or  whisky, 

.  and  the  oil  ignited  and  an  explosion  oc- 
curred by  which  the  oil  was  destroyed,  it 
was  held  that,  although  the  accident  arose 
from  a  crack  in  the  axle  wliich  it  was  "  im- 
practicable "  to  discover,  if  the  agent  of  the 
company  who  had  tested  the  axle  had  used 
reasonable  care  under  the  circumstances, 
and  otherwise  reasonable  care  had  been 
used,  the  plaintiff  was  not  entitled  to  re- 
cover. In  this  case  the  liability  of  the  com- 
pany was  limited  by  contract.  Lueesco  Oil 
Co.  V.  Pa.  B.B.  Co.,  2  Pittsburgh,  477.   1863. 


221.  Change  of  destination.  A  debtor 
who  ships  cotton  through  a  common  carrier 
to  his  factor  and  creditor  for  sale  and  ap- 
plicable to  the  debt,  and  sends  the  bill  of 
lading,  iSay  afterwards  change  the  shipment 
to  another  person  without  making. the  car- 
rier liable  to  the  first  consignee.  Chaffe  v. 
Mississippi  and  Tennessee  B.  B.  Co.,  59 
Miss.,  183,  1881;  9  Amer.  &  Eng.  R.  R. 
Cases,  436. 

222.  Cliartered  car.  In  the  case  of  a 
chartered  car,  as  in  other  cases  of  carriage 
of  freight,  the  responsibility  of  the  carrier 
begins  with  the  delivery  to  it  of  the  goods 
and  ends  with  its  delivery  of  them  at  its 
place  of  destination ;  and  in  this  as  in  other 
bailments,  after  proof  of  loss,  the  burden  is 
upon  the  carrier  to  show  proper  diligence ; 
and  in  such  carriage  of  freights,  as  in  other 
modes,  the  presumption  of  law  is  against 
the  carrier.  Central  B.  B.  and  Banking  Co. 
V.  Anderson,  58  Ga.,  393,  1877;  16  Amer.  R'y 
Rep.,  85.  , 

223.  Common  law.  The  common  law 
holds  the  common  carrier  liable  for  damage 
to,  and  loss  of,  goods  committed  to  him  for 
transportation,  unless  the  damage  or  loss  re- 
sult from  the  act  of  God,  which  is  limited  to 
inevitable  accident,  or  from  the  public  en- 
emy. His  responsibility  begins  with  the  re- 
ception and  terminates  with  the  delivery  of 
the  property  at  the  place  of  its  destination. 
Subject  to  these  limitations,  his  undertaking 
is  absolute  and  unqualified ;  no  palliation  or 
excuse  is  admitted.  He  is  an  insurer  of  the 
faithful  performance  of  his  duty.  Mobile 
and  Ohio  B.  B.  Co.  v.  Weiner,  49  Miss.,  735. 
1374. , 

224.  —  An  action  against  a  common  car- 
rier for  the  breach  of  his  duty  to  carry  safely 
goods  delivered  to  him  as  such,  to  be  carried 
for  hire,  whereby  the  goods  are  lost,  is  an 
action  not  of  contract  but  of  tort,  in  sub- 
stance as  well  as  in  form ;.  the  duty  being 
imposed  upon  him  by  the  custom  of  the 
realm,  and  being  distinct  from  and  independ- 
ent of  his  obligation  under  the  contract  of 
carriage,  in  respect  of  which  latter  he  may 
also  be  sued  in  an  action  of  contract.  Held, 
therefore,  that  the  plaintiff  in  an  action 
against  a  common  carrier  for  the  breach  of 
the  duty  in  question,  brought,  in  a  superior 
court,  to  recover  a  sum  not  exceeding  201., 


118 


CAERIAGE  OF  MERCHANDISE. 


Liability  of  Carriers  Genex-ally. 


is  not  deprived  of  his  costs  by  stat.  19  and 
30  Vict.,  c.  108,  s.  30,  if  the  defendant  suffers 
judgment  by  default ;  for  that  the  action  is 
not  one  of  contract  within  that  section. 
fattan  v.  Great  Western  Ky  Co.,  2  Ellis  & 
Ellis,  844;  105  E.  C.  L.,  843.     1860. 

225.  Consigrnmcnt  note ;  delivery ;  goods 
shipped  in  care  of  the  consignor.  F.  &  Co. , 
carriers,  delivered  to  a  railway  company  at 
its  station  goods  for  conveyance,  addressed 
to  the  consignees.  With  such  goods  a  con- 
signment note  was  handed  to  the  railway 
company,  containing,  in  addition  to  the 
names  and  addresses  of  the  consignees,  the 
words  "To  the  care  of  F.  &  Co."  The  rail- 
way company  refused  to  recognize  the  latter 
words,  and  delivered  the  goods  to  the  con- 
signees by  their  agents  or  other  carriers. 
Held,  that  the  words  "To  the  care  of  F.  & 
Co."  imported  that  the  goods,  on  their  ar- 
rival at  the  terminal  stations,  were  to  be 
given  to  F.  &  Co. ,  or  their  agents,  for  deliv- 
ery to  the  consignees ;  that  as  between  the 
railway  company  and  F.  &  Co.,  the  latter 
were  the  consignors,  and  that  the  railway 
company  accepted  the  goods  upon  the  terms 
stated  in  the  consignment  note;  and  that 
the  railway  company  were  precluded  by  the 

'  consignment  note  from  being  at  liberty  to 
employ  their  own  or  other  carriers  to  deliver 
the  goods  from  their  railway  to  the  con- 
signees, and  should  have  delivered  the  same 
to  F.  &  Co.,  or  their  agents.  Fishbourne  v. 
Chreat  Southern  and  Western  R'y  Co.,  3 
Neville  &  MoNamara,  334.     1875. 

226.  Construction  train.  A.  sued  a  rail- 
road company  for  the  loss  of  goods.  The 
company  pleaded  that  at  the  time  the  goods 
were  transported  it  was  not  engaged  in  the 
carrying  business,  its  road  not  being  fully 
opened  for  traflSc,  and  that  its  servants  were 
not  authorized  to  contract  for  their  carriage. 
The  evidence  showed  that  the  road  was  in 
process  of  construction;  the  company  had 
no  agent  at  the  station  where  the  goods  were 
received,  but  it  was  in  the^  habit  of  carrying 
for  pay  goods  and  passengers  on  flat  cars  in 
a  construction  train  over  the  completed  part 
of  the  road ;  that  the  conductor  received  the 
goods  properly  marked,  and  at  the  terminus 
they  were  delivered  to  a  stranger  by  mis- 
take, and  thereby  lost  to  the  owner.  Held, 
that  the  company  was  liable.    Little  Rock, 


Mississippi  River  and  Texas  R'y  Co.  v.  Qlide- 
well,  39  Ark.,  487.     1883. 

227.  Contract.  A  contract  in  writing  by 
a  carrier  to  transport  merchandise  for  A.  at 
a  certain  rate  of  freight,  for  a  specified 
time,  is  a  continuing  offer,  and  is  binding  on 
the  carrier  whenever,  during  the  time  speci- 
fied, A.  tenders  the  goods ;  and  the  failure  to 
carry  the  same,  when  so  tendered,  is  a 
breach  of  the  contract,  for  which  an  action 
can  be  maintained.  Harvey  v.  Connecticut 
and  Passumpsie  Rivers  R.  R.  Co.,  134  Mass., 
431,  1878;  18  Amer.  R'y  Rep.,  9. 

228.  —  correspondence.  To  make  a  bind- 
ing contract  for  carriage  of  merchandise, 
the  offer  and  the  acceptance  must  correspond 
in  every  particular.  If  the  offer  be  by  letter 
the  acceptance  must  be  communicated  in 
some  way,  either  actually  or  constructively, 
without  unreasonable  delay.  Express  notice 
of  acceptance  can  only  be  dispensed  with 
when  it  is  apparently  not  contemplated,  and 
some  other  act  is  equally  clear  and  unequivo- 
cal. Robinson  v.  St.  Louis,  Kansas  City  and 
Northern  R'y  Co.,  75  Mo.,  494,  1882;  11 
Amer.  &  Eng.  R.  R.  Cases,  31. 

229.  —  damages.  In  an  action  against  a 
common  carrier  for  breach  of  an  executory 
contract  to  transport  goods,  the  measure  of 
damages  is  the  inarket  value  of  the  goods  at 
the  place  to  which  they  should  have  been 
carried,  less  their  value  at  the  place  where 
the  carrier  agreed  to  receive  them,  and  less 
freight ;  and  the  facts  that  the  owner  of  the 
goods  told  the  carrier,  at  the  time  of  making 
the  contract,  that  he  did  so  because  he 
wished  to  make  contracts  with  third  parties 
for  the  sale  of  goods  to  them,  and  that  he 
did  make  such  contracts  afterwards,  do  not 
entitle  him  to  recover  the  profits  which  he 
would  have  made  but  for  the  breach  of  the 
contract  of  carriage.  Harvey  v.  Connecticut 
and  Passumpsie  Rivers  R.  R.  Co.,  134  Mass., 
431,  1878;  18  Amer.  R'y  Rep.,  9. 

280.  —  guaranty ;  rates.  A  memoran- 
dum of  agreement  was  written  in  'the  fol- 
lowing form:  "Lead  from  B.  to  St.  L.  at 
33i  per  100.  All  lead  shipped  by  C.  and  E. 
to  be  forwarded  by  M.  R.,  F.  S.  and  G.  R.  R., 
at  above  rates,  from  January  1,  1878,  to  Jan- 
uary 1,  1874,  and  above  rates  guarantied  for 
same  time."  Held,  that  the  import  of  the 
memorandum  was  that  the  railroad  company 
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was  to  transport  and  C.  and  R.  were  to  deliver 
to  the  company  for  transportation  at  twenty- 
two  and  one-half  cents  per  one  hundred 
pounds,  all  lead  shipped  by  C.  and  R.  within 
the  year  1873  to  St.  L. ;  that  C.  and  R.  did 
not  bind  themselves  to  ship  any  lead ;  but 
they  did  bind  themselves  to  ship  over  the 
road  of  this  company  any  lead  they  should 
ship  to  St.  L.,  and  that  this  was  sufficient 
consideration  for  the  company's  guaranty 
of  rates.  Riggins  v.  Missouri  River,  Fort 
Scott  and  Gulf  R.  R.  Co.,  73  Mo.,  598,  1881; 
9  Amer.  &  Eng.  R.  R.  Cases,  242. 

231.  —  place  of  contract.  Where  goods 
are  delivered  to  a  carrier  in  Wisconsin,  the 
contract  to  be  performed  there,  the  laws  of 
that  state  will  govern  as  to  the  construction 
of  the  contract  and  determine  the  extent  of 
the  carrier's  undertaking.  Milwaukee  and 
St.  Paul  R'y  Co:  v.  Smith,  74  111.,  197.     1874. 

232.  —  station  a^cnt.  A  depot  agent, 
who  receives  and  forwards  freight,  in  the 
absence  of  special  instructions  made  known 
to  the  public,  Can  bind  the  company  to  re- 
ceive and  forward  freight,  and  the  contract 
may  be  made  before  the  freight  is  actually 
tendered  or  delivered.  Watson  v.  Memphis 
and  CharlestonR.  R.  Co.,  9  Heiskell  (Tenn.), 
255,  1872;  19  Amer.  R!y  Rep.,  256. 

233.  Costs;  connecting'  lines;  damages. 
Where  one  carrier  contracts  to  carr'y  the  en- 
tire distance  and  the  goods  are  damaged,  and 
the  shipper  sues  the  principal  carrier  for  the 
damages  and  recovers  the  same,  with  costs, 
and  the  damages  were  recoverable  against 
another  carrier  who  had  carried  the  goods 
part  of  the  way,  held,  that  the  costs  of  the 
former  suit  could  not  be  recovered.  Baxen- 
dah  V.  London,  Chatham  and  Dover  R'y  Co., 
Law  Reports,  10  Exchequer  Cases,  35,  1874 ; 
13  Bug.  (Moak),  496. 

234.  Custom ;  course  of  dealing.  In  the 
absence  of  a  special  contract  the  course  of 
dealing  between  the  carrier  and  shipper  be- 
comes material.  Shelton  v.  Merchants''  Dis- 
patch Co.,  59  N.  y.,  258,  1874;  reversing 
Same  v.  Same,  36  N.  Y.  Superior  Ct.,  537, 
1873. 

235.  Damage  by  water.  The  plaintiff,  a 
hop-grower  in  Kent,  sent  to  London  by  the 
defendant's  railway  some  pockets  of  hops 
consigned  to  a  purchaser.  The  defendant 
kept  the  hops  for  some  days  on  its  premises 


in  an  open  van,  whereby  a  small  portion 
was  stained  by  wet,  and  the  purchaser  re- 
jected the  whole,  as  he  was  entitled  to  do 
by  the  custom  of  the  market.  The  plaintiff 
dried  the  stained  hops  and  they  were  ren- 
dered as  good  as  ever  for  actual  use,  but  the 
staining  had  depreciated  the  market  value  of 
the  bulk.  The  plaintiff  sent  the  hops  to  a 
factor  for  sale,  but  at  that  time  the  market 
price  of  hops  had  considerably  fallen  from 
what  it  was  at  the  time  the  hops  ought  to 
have  been  delivered.  The  defendant  had  no 
notice  that  the  hops  were  sent  to  London  for 
sale.  Held:  First,  that  the  plaintiff  was  en- 
titled to  recover,  as  damages,  the  amount  of 
the  depreciation  in  the  market  value  of  the 
hops,  and  was  not  confined  to  the  value  of 
the  portion  actually  damaged.  Secondly, 
that  he  was  entitled  to  recover,  as  damages, 
the  difference  between  the  market  price  on 
the  day  when  the  hops  were  sold  and  the 
day  when  they  ought  to  have  been  delivered. 
Collard  v.  South  Eastern  R'y  Co. ,  7  Hurlstone 
&  Norman  (Exchequer),  79.     1861. 

236.  Delivery  to  carrier.  The  placing 
cotton  on  the  wagon  or  car  of  a  carrier,  'or 
near  his  boat  or  wai-ehotise,  is  not  a  deliv- 
ery, unless  some  regulation  of  the  carrier 
or  custom  existing  between  the  carriers  and 
the  public  makes  it  otherwise,  or  notice  is 
given  to  the  carrier,  or  his  agents  or  author- 
ized servants.  Houston  and  Tex'as  Central 
R'y  Co.  V.  Hodde,  42  Tex.,  467.     1875. 

237.  —  To  render  a  common  carrier  liable 
for  the  loss  of  goods,  there  must  have  been 
an  actual  delivery  of  the  goods  to  him,  or  a 
constructive  delivery,  with  notice  to  him  of 
an  intention  thereby  to  place  them  in  his  care 
and  custody ;  merely  placing  them  in  such 
a  position  that  he  could  easily  have  taken 
them,  but  without  caUing  his  attention  to 
them,  is  not  sufficient.  The  same  rule 
equally  applies  as  between  the  carrier  and 
his  agent  when  he  seeks  to  hold  the  agent 
liable  for  the  loss  of  goods.  O'Bannon  v. 
Southern  Eoapress  Co.,  51  Ala.,  481.     1874. 

238.  —  evidence.  In  a  suit  against  a  com- 
mon carrier  for  damage  to  cotton  bales,  and 
where  the  issue  is  whether  the  cotton  bales 
were  received  or  in  effect  delivered  to  de- 
fendant, and  where  the  testimony  on  such 
point  is  conflicting,  it  is  eiTor  in  the  court, 
in  the  charge  to  the  jury,  to  call  attention  to 
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evidence  about  which  there  could  be  no 
doubt,  and  instruct  that  such  facts  prove  a 
deliveiy,  and  the  consequent  liability  of  de- 
fendant. Houston  and  Texas  Central  R'y 
Co.  V.  Hodde,  43  Tex.,  467.     1875. 

239.  —  payment  of  I'reij^ht  alone  not  suf- 
ficient evidence  of  delivery. .  In  an  action 
against  a  carrier  for  failure  to  deliver  goods 
intrusted  to  it  for  delivery  at  a  particular 
place,  the  testimony  being  conflicting  as  to 
vsfhether  tlie  goods  had  ever  been  so  received, 
and  vfhether  freight  had  been  paid  on  them, 
a  charge  that  "  if  the  jury  believed,  from 
the  evidence,  that  the  carrier  received  freight 
on  the  goods  in  question,  that  was  suificient 
evidence  that  the  defendant  had  the  goods 
in  possession  at  that  time,"  is  an  invasion  of 
the  province  of  the  jury,  and  necessarily 
erroneous.  Mobile  and  Oirard  B.  R.  Co.  v. 
Williams,  52  Ala.,  378.     1875. 

240.  —  place  of  business.  A  railway  com- 
pany does  not  "carry  on  business"  (within 
the  meaning  of  the  9th  and  10th  Vict.,  c.  95, 
8.  128)  at  a  receiving-house  or  booking-office 
kept  by  an  agent  for  the  receipt  and  booking 
of  parcels  and  packages  for  all  the  railways 
generally.  Minor  v.  London  and  North 
Western  R'y  Co.,  1  Common  Bench,  N.  S., 
334;  87E.  C.  L.,  824.     IS.'ie. 

241.  —  stolen  goods.  In  an  action  against 
a  railroad  company  for  failure  to  deliver 
cotton  received  by  it  for  transportation,  etc., 
It  is  not  liable  for  cotton  stolen  or  lost  after 
a  deposit  on  a  platform  at  a  station-house, 
unless  it  be  shown  that  the  raUroad  com- 
pany, or  its  agents,  had  notice  of  the  deposit 
and  received  the  cotton  for  transportation  as 
a  common  carrier.  In  such  an  action  it  is  a 
question  of  fact,  to  be  determined  (under  ap- 
propriate instructions  from  the  court)  by  the 
jury  from  all  the  evidence,  whether  or  not 
there  was  a  delivery  to  the  carrier  for  trans- 
portation. South  Western  R.  R.  Co.  v.  Webb, 
48  Ala.,  385.     1873. 

242.  —  vendor  and  vendee.  Whez-e  goods 
are  delivered  by  a  vendor  to  a  carrier  to  be 
carried  to  a  certain  place,  with  the  added 
words,  "for  Messrs. &  Co.,"  these  per- 
sons thus  appearing  to  be  the  consignees  of 
the  goods,  may  demand  them  of  the  carrier 
at  another  place;  and  if  on  such  demand, 
and  on  receiving  payment  for  the  carnage, 
the  carrier  (who  has  not  received  from  the 


vendor  any  special  communication  on  the 
subject  of  the  place  of  delivery)  delivers 
them  up  to  the  consignees,  the  carrier  will 
not  be  responsible  to  the  vendor  for  any 
damages  which  may  arise  to  the  vendor  from 
such  delivery.  Corle  Distilleries  Co.  v. 
Great  Southern  and  Western  R'y  Co.,  Law 
Reports,  7  English  &  Irish  Appeal  Cases, 
269,  1874;  10  Eng.  (Moak.),  25. 

243.  Delivery  to  consignee.  Common 
carriers  are  bound  to  deliver  freight,  con- 
signed to  them  for  transportation,  at  a  place 
suitable  and  reasonable  for  the  consignee  to 
receive  it;  and  whether  any  given  place 
answers  this  requirement  is  a  question  for 
the  jury,  under  proper  instructions  from  the 
court.  Jewell  v.  Grand  Trunk  R'y  Co.,  55 
N.  H.,  84,  1874;  11  Amer.  R'y  Rep.,  496. 
.  244.  —  The  legal  presumption  is  that, 
upon  the  delivery  of  goods  to  a  carrier,  the 
title  thereto  vests  in  the  consignee,  and  this 
presumption  the  carrier  has  a  right  to  rely 
upon,  in  the  absence  of  express  notice  from 
the  consignor  that  he  retains  the  title ;  and 
in  an  action  by  the  consignor  against  such 
carrier  for  damages  for  the  non-delivery  of 
the  goods  to  the  consignee,  the  complaint 
will  be  bad  on  demurrer  if  it  does  not  allege 
that  the  plaintiff  was  the  owner  of  such 
goods.  Pennsylvania  Co.  v.  Holderman,  69 
Ind.,  18.     1879. 

246.  —  The  plaintiff  bought  goods  which 
were  to  be  consigned  to  him  at  Liverpool 
from  St.  Helen's  by  the  defendant's  railway. 
On  the  7th  of  July,  1873,  the  plaintiflE  re- 
ceived advice-notes  from  the  defendant  in- 
forming him  that  three  parcels  of  goods  had 
been  received  by  it  for  his  account,  and  that 
it  held  them  subject  to  his  order  and  to  the 
payment  of  rent  and  charges.  The  plaintiff 
immediately  instructed  his  broker  to  sell  the 
whole.  Early  in  August  the  plaintiff  re- 
ceived invoices  of  the  three  parcels  from  his 
vendors,  and  paid  for  the  whole  by  an  accept- 
ance which  was  duly  honored.  The  goods 
were  sold  on  the  21  at  of  August,  and  the 
reiit  and  charges  on  the  three  parcels  were 
paid  to  the  defendant  by  the  broker;  but  it 
turned  out  that  two  parcels  only  had  been 
delivered  to  the  defendant  (the  third  still  re- 
maining on  the  premises  of  the  vendors), 
and  the  plaintiff  was  obliged  to  pay  to  his 
vendees  5/.  4s.  Id.,  the  difference  between 
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the  price  at  which  they  had  bougfit  the  third 
parcel  and  what  they  had  to  pay  for  other 
goods.  The  defendant's  servants  were  aware 
on  the  9th  of  July  that  they  had  never  re- 
ceived the  third  parcel,  but  no  notice  of  the 
mistake  was  given  to  the  plaintiff  until  the 
1st  of  September,  after  the  goods  had  been 
resold  and  the  charges  paid.  Held,  in  a 
special  action  for  non-delivery  of  the  third 
parcel,  with  a  count  in  trover,  that  the  de- 
fendant was  not  estopped  from  showing  ^that 
the  goods  had  never  reached  its  hands; 
and  consequently  could  neither  be  liable  in 
trover  nor  for  breach  of  contract  in  not  de- 
livering the  goods.  Carr  v.  London  and 
North  Western  R'y  Co.,  Law  Repiorts,  10 
Common  Pleas  Cases,  307,  1875;  13  Eng. 
(Moak),  364. 

246.  —  burden  of  proof.  If  a  common 
carrier  receives  goods  and  contracts  to  de- 
liver them  to  the  consignee,  the  burden  of 
showing  such  delivery  is  upon  the  carrier. 
Wheeler  v.  St.  Louis  and  South  Eastern  R'y 
Co.,  3  Mo.  App.,  358.     1877. 

247.  —  In  an  action  against  the  carrier, 
when  the  loss  or  non  delivery  of  the  goods  is 
alleged,  the  plaintiff  must  give  some  evidence 
in  support  of  the  allegation,  notwithstand- 
ing its  negative  character;  but  slight  evi- 
dence will  be  sufficient.  Chicago  and  North- 
western R'y  Co.  V.  Dickinson,  74  111.,  249. 
1874. 

248.  —  cartage.  If  a  railway  company, 
receiving  goods  for  transportation  over  its 
road,  exacts  the  payment  of  cartage  in  ad- 
vance of  shipping,  this  will  constitute  an 
express  contract  to  deliver  at  the  consignee's 
place  of  business,  and  its  liability  will  not 
cease  until  this  is  done.  Cahn  v.  Michigan 
Centra).  R.  R.  Co.,  71  111.,  96.     1873. 

249.  —  Where  a  railway  company  de- 
livered goods  arriving  at  its  depot  to  a  carter, 
to  be  delivered  by  him  only  when  the  con- 
signee  did  not  furnish  his  own  teams,  or  give 
directions  to  the  contrary,  and  the  company 
was  not  interested  in  the  cartage  of  the 
goods,  held,  that  this  did  not  establish  a 
§ustom  to  deliver  at  the  consignee's  place  of 
business.    lb. 

250.  —coal;  delivery.  A  railway  com- 
pany carried  coals  to  the  station  to  which 
tliey  were  addressed  and  gave  notice  to 
the  consignee  of  their  arrival,  upon  which, 


according  to  the  usual  course  of  prac- 
tice between  them  and  the  consignee,  it 
lay  upon  him  to  send  for  them  and  take 
them  away;  and  he  not  having  done  so 
within  a  reasonable  time,  the  carrier  un- 
loaded the  coals  and  left  them  on  the  siding, 
where  they  were  lost.  Held,  in  an  action 
for  non-delivery,  that  defendant  had  per- 
formed its  contract  by  a  constructive  de- 
livery. Bradshaw  v.  Irish  North  Western 
R'y  Co.,  7  Irish  Reports,  Common  Law,  353. 
1878. 

251.  —  delivery  to  real  owner.  A  com- 
mon carrier  may  excuse  a  failure  to  deliver 
goods  to  the  consignee,  pursuant  to  a  bill  of 
lading,  by  showing  that  he  has  in  fact  deliv- 
ered them  to  the  real  owner.  But  one  who 
falsely  represents  himself  to  be  the  agent  of 
another,  for  whom  he  proposes  to  buy,  and 
thus  obtains  the  vendor's  assent  to  a  sale,  is 
not  entitled  to  receive  goods  billed  to  his  al- 
leged principal.  Brun^mdkv.  United  States 
Express  Co.,  46  la.,  677.     1877. 

252.  —  neglect  in  exposure  of  goods. 
In  the  absence  of  any  special  contract  it  is 
negligence  in  a  common  cari-ier  of  goods  to 
deliver  the  consigned  goods  by  merely  plac- 
ing them  on  the  bank  of  a  river  at  the 
point  of  destination,- in  the  absence  of  the 
consignee  and  not  under  the  care  of 
the  agents  of  the  carrier,  the  latter  having 
agents  at  that  point  for  the  purpose  of  re- 
ceiving and  delivering  goods.  Dreshaoh  v. 
California  Pacific  R.  R.  Co.,  57  Cal.,  463, 
1881 ;  3  Amer.  &  Eng.  R.  R.  Cases,  881. 

253.  —  non-delivery  in  pursuance  of  in- 
structions. The  plaintiff  having  sold  wheat 
by  sample,  to  be  delivered  to  the  purchaser 
at  his  mill,  sent  it  by  the  defendant's  rail- 
way. On  the  arrival  of  the  wheat  at  a  sta- 
tion two  miles  from  the  millj  the  defendant 
kept  it  there  in  consequence  of  instructions 
given  to  it  by  the  consignee,  that  wheat 
arriving  for  him  at  the  station  should  not  be 
forwarded  to  the  mill  without  his  written 
order.  The  plaintiff  had  no  knowledge  of 
these  instructions.  The  consignee  examined 
the  wheat  at  the  station,  but  refused  to  ac- 
cept it,  and  whilst  it  remained  there  it  be- 
came deteriorated  in  quality  and  value. 
Held,  that  the  consignor  had  no  right  of 
action  against  the  defendant  for  not  deliv- 
ering the  wheat  at  the  mill,  as  the  non- 


122 


CARRIAGE  OF  MERCHANDISE. 


Liability  of  Carriers  Generally. 


delivery  was  by  order  of  the  consignee. 
London  and  North  Western  B'y  Co.  v.  Bart- 
lett,  7  Hurlstone  &  Norman  (Exchequer), 
400.     1881. 

254.  —  unknown  consignee.  It  is  the 
duty  of  a  carrier  to  deliver  or  offer  to  deliver 
goods  to  the  consignee  within  a  reasonable 
time.  Where  the  consignee  is  unknown,  a 
reasonable  and  diligent  effort  to  find  and 
notify  him  of  the  arrival  is  a  condition  prece- 
dent to  a  right  to  warehouse  the  goods.  If 
such  effort  be  not  made,  the  carrier  is  liable 
for  the  damtlges  resulting  from  its  neglect. 
Sherman  v.  Hudson  River  R.  R.  Co.,  64  N. 
Y.,  254.     1876. 

266.  Delivery  to  second  carrier.  The 
plaintiff  delivered  at  Bristol  to  the  defendant 
certain  goods,  and  took  from  it  a  receipt 
note,  which  stated  that  the  goods  were 
received  to  be  conveyed  by  the  company  as 
below,  and  on  the  conditions  stated  on  the 
other  side.  Then  followed  a  statement  that 
"Bristol"  was  the  station  from  which,  and 
"Paddington"  the  station  to  which,  the 
goods  were  to  be  carried,  and  that  the  plaint- 
iff's address  was  at  "  Brompton."  One  of  the 
conditions  stated  that  goods  addressed  to 
consignees  resident  beyond  the  immediate 
vicinity  of  the  company's  goods  stations 
would  be  forwarded  by  public  carrier  or 
otherwise  as  opportunity  might  offer;  but 
that  the  delivery  of  the  goods  by  the  com- 
pany would  be  considered  as  complete,  and 
the  responsibility  of  the  company  cease, 
when  such  carriers  received  the  goods ;  and 
that  the  company  would  not  be  responsible 
for  loss  or  damage  to  goods  beyond  the  limits 
of  its  railway.  The  goods  in  question  were 
safely  conveyed  by  the  defendant  to  its  Lon- 
don terminus  at  Paddington,  and  there  given 
over  to  a  person  specially  appointed  by  it  for 
the  collection  and  delivery  of  goods;  and, 
through  the  negligence  of  his  servant,  were 
damaged  on  their  delivery  at  the  plaintiff's 
house  at  Brompton.  The  defendant  made 
one  entire  charge  for  the  carriage  from  Bris- 
tol to  Brompton.  Held,  that  tile  defendant 
was  not  liable  for  the  damage;  and  conse- 
quently a  declalration  which  stated  that  it,  as 
a  common  carrier,  received  the  goods  to  be 
carried  from  Bristol  to  Brompton  could  not 
be  supported.  Fowles  v.  Great  Western  Ry 
Co.,  7  Welsby,   Hurlstone  &  Gordon  (Ex- 


chequer), 999,  1852 ;  16  Eng.  Law  &  Equity, 
581 ;  22  Law  Jour.  Rep.,  N.  S.,  Exch.,  76. 

256.  Delivery  to  wrong  person.  A  car- 
rier is  liable  for  goods  lost  by  misdelivery, 
whether  the  misdelivery  occurs  by  mistake 
or  by  fraud  or  imposition  practiced  upon  it. 
Little  Rook,  Mississippi  River  and  Texas  B'y 
Co.  V.  Olidewell,  89  Ark.,  487,  1882;  Soheuv. 
Erie  R'y  Co.,  10  Hun  (N.  Y.),  498,  1877; 
Houston  and  Texas  Central  R'y  Co.  v. 
Adams,  49  Tex.,  748,  1878. 

257.  —  If  goods  are  sent  by  a  common 
carrier  to  be  delivered  to  A.,  the  carrier  has 
no  right  to  deliver  them  at  the  store  of  B,, 
although  A.  has  guarantied  the  rent  of  the 
store,  and  has  been  compelled  to  pay  it. 
Mahon  v.  Blake,  125  Mass.,  477.    1878. 

258.  —  bill  of  lading.  A.  B.,  represent- 
ing himself  as  C.  D.,  of  P.,  bought  goods  of 
the  plaintiff;  the  goods  were  marked  for 
C.  D.  and  delivered  to  the  defendant,  who 
carried  them  to  P.  A.  B.,  who  was  known 
to  the  defendant  by  his  true  name,  applied 
for  them  as  the  property  of  C.  D.,  and  the 
defendant  delivered  them  to  him  on  his 
receipt,  but  without  his  producing  a  bill  of 
lading  which  the  defendant  had  given  to 
the  plaintiff,  promising  to  deliver  the  goods 
to  C.  D.  or  order.  There  was  no  C.  D,  in  P. 
Held,  that  the  defendant  was  not  liable  to 
the  plaintiff  for  delivering  the  goods  to  A.  B. 
Dunbar  v.  Boston  and  Providence  R,  B. 
Corp.,  110  Mass.,  26.     1872. 

259.  —  Where  two  persons  of  the  same 
name  resided  at  St.  C. ,  and  goods  were  or- 
dered by  one  of  them  by  mail,  and  were 
shipped  upon  the  known  credit  of  the  other, 
the  former  being  a  recent  comer ;  and  the 
goods  were  delivered  to  the  person  ordering 
the  goods,  who  produced  tlie  bill  of  lading, 
held,  that  the  carrier  was  not  at  fault.  Bush 
V.  St.  Louis,  Kansas  City  and  Northern  Ry 
Co.,  8  Mo.  App.,  63.     1876. 

260.  —  damages.  In  an  action  against  a 
common  carrier  for  the  conversion  of  goods 
delivered  to  a  person  unauthorized  to  re- 
ceive them,  who  pays  the  freight  upon 
them,  the  measure  of  damages  is  the  mar- 
ket value  of  the  goods,  less  the  freight,  with 
interest  from  the  date  of  the  conversion. 
Forbes  v.  Boston  and  Lowell  R.  R,  Co.,  133 
Mass.,  154,  1882;  9  Amer.  &  Eng.  R.  E. 
Cases,  76, 
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261.  —  The  plaintiff,  a  provision  dealer  at 
Morlaix,  sent  three  hundred  and  fourteen 
casks  of  butter  by  the  defendant's  railway, 
marked  A.,  and  addressed  "to  order  at 
Brewer's  Quay."  The  defendant  concluding, 
from  the  fact  of  having  been  in  the  habit  of 
carrying  butters  similarly  marked,  consigned 
to  Messrs.  A.  &  A.,  factors  in  London,  that 
these  butters  were  intended  for  them,  and 
having  received  directions  from  A.  &  A.  to 
send  all  butters  coming  to  them  from 
Morlaix  to  Hibertiia  wharf,  delivered  one 
hundred  and  flfty-four  of  the  casks  at  that 
place, —  the  remaining  one  hundred  and  sixty 
having,  by  accident,  got  to  Brewer's  Quay. 
C.  &  Co.,  the  holders  of  the  bill  of  lading, 
had  received  directions  not  to  let  A.  &  A. 
have  the  butters  unless  they  accepted  cer- 
tain drafts  at  sight,  which  they  declined  to 
do ;  and  when  C.  &  Co.  applied  to  the  de- 
fendant for  information  as  to  the  one  hun- 
dred and  flfty-four  casks,  they  were  referred 
to  A.  &  A.,  and  defendant  took  no  further 
notice  of  the  transaction.  A.  &  A.  after- 
wards sold  the  butters  at  the  fair  market 
price  of  the  day,  and  rendered  account-sales 
to  the  plaintiff ;  but,  before  the  money  was 
handed  over,  they  suspended  payment. 
Held,  that  the  defendant  was  liable  to  the 
plaintiff  for  this  misdelivery,  notwithstand- 
ing he  had  so  far  adopted  the  acts  of  A.  & 
A.  as  to  endeavor  to  obtain  from  them  the 
proceeds  of  the  sale;  and  that  the  proper 
measure  of  damages  was  the  net  amount 
for  which  the  butters  had  been  sold. 
Sanquer  v.  London  and  Sout\  Western  R'y 
Go.,  16  Common  Bench,  163;  81  E.  C.  L., 
163,  1855 ;  33  Eng.  Law  &  Equity,  338. 

262.  —  degree  of  care  reiiuired.  Com- 
mon carriers  deliver  property  at  their  peril ; 
for,  if  delivery  be  to  a  wrong  person,  they 
will  be  responsible  to  the  rightful  owner. 
It  is  their  duty,  therefore,  in  all  cases  to  be 
diligent  in  their  efforts  to  secure  a  delivery 
to  the  person  entitled,  and  they  will  be  pro- 
tected in  refusing  delivery,  until  reasonable 
evidence  is  furnished  them  that  the  party 
claiming  is  the  party  entitled,  so  long  as 
they  act  in  good  faith  and  solely  with  a  view 
to  proper  delivery;  but  it  is  their  duty  in  aU 
cases  to  be  diligent  in  their  efforts  to  secure 
a  delivery  to  the  person  entitled.  Baltimore 
and  Ohio  S.  B.  Coi  v.  Ptimphrey,  59  Md., 


390,   1883;   9  xVmer.   <&  Eng.  R.    R.,  Cases, 
331. 

263.  —  misdirection.  Where  a  box  im- 
properly directed  was  delivered  to  a  carrier 
for  transportation,  and  was  safely  carried  to 
its  destination,  and  there,  after  having  been 
securely  kept  for  two  months,  and  due  dili- 
gence exercised  to  ascertain  .the  consignee, 
was  delivered,  by  reason  of  the  improper 
direction,  to  the  wrong  person,  the  company 
was  not  liable  for  the  loss.  Lake  Shore  and 
Michigan  Southern  B'y  Co.  v.  Hodapp,  83 
Pa.  St.,  33,  1876;  16  Amer.  R'y  Rep.,  167. 

264.  —  unauthorized  person.  In  an  ac- 
tion against  a  carrier  of  goods,  where  it  is 
claimed  that  he  delivered  them  to  a  person 
not  authorized  to  receive  them,  no  greater 
degree  of  proof  of  authority, in  the  person  to 
whom  they  were  delivered  to  receive  them 
is  required  than  for  any  other  issue  in  a  civil 
action.  Wilcox  v.  Chicago,  Milwaukee  and 
St.  Paul  R.  B.  Co.,  24  Minn.,  369.     1877. 

265.  —  The  defense  to  an  action  by  a  con- 
signor against  the  carrier  for  the  conversion 
of  certain  sewing  machines,  which  had  been 
consigned  to  K.  at  M.,  was  in  substance  that 
K.  did  not  live  at  M. ,  and  did  not  expect  to 
be  there  to  receive  the  machines ;  that  it  was 
understood  between  plaintiff  and  defendant 
that  on  arrival  at  M.  they  were  to  be  deliv- 
ered to  B.  &  S.,  who  were  plaintiff's  agents, 
and  dealt  in  sewing  machines  of  plaintiff's 
manufacture  at  M.,  and  that  they  were  so 
delivered.  Among  the  evidence  offered  by 
defendant  was  testimony  tending  to  show 
that  B.  &  S.  had  obtained  the  machines  by 
representing  to  defendant's  agents  that  they 
were  intended  for  them.  For  the  plaintiff 
the  court  instructed  the  jury,  in  substance, 
that  defendant  was  bound  to  deliver  the 
machines  to  K.,  and  that  the  mere  fact  that 
B.  &  S.  had  made  such  representations,  and 
had  thus  obtained  the  machines,  was  no  de- 
fense, if  the  representations  were  untrue  in 
fact;  and  further  instructed  that  the  fact 
that  K.  was  not,  and  did  not  intend  to  be,  at 
M.,  did  not  of  itself  justify  defendant  in  de- 
livering the  machines  to  B.  &  S.  For  de- 
fendant the  court  instructed,  in  substance, 
that  if  they  found  that  the  understanding 
alleged  in  the  answer  existed,  their  verdict 
should  be  for  defendant.  Held,  that  these 
instructions,   taken  together,  put  the  case 
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fairly  before  the  juiy.  Wilson  Sewing  Ma- 
chine Co.  V.  Louisville  &  Nashville  R.  R.  Co., 
71  Mo.,  303.     1879. 

206.  —  ratiflcatlon.  A  common  carrier's 
unauthorized  delivery  of  goods  may  be  rati- 
fied by  the  consignee.  -  Converse  v.  Bos- 
ton and  Maine  R.  R.  Co.,  68  N.  H.,  531. 
1879. 

2C7.  —  The  plaintiffs  contracted  to  furnish 
C.  a  certain  quantity  of  slate,  to  be  delivered 
at  F. ,  which  they  subsequently  delivered  to 
the  defendant  to  be  transported  to  F.,  di- 
rected to  themselves.  On  their  arrival  they 
were  delivered  to  C.  by  the  defendant's 
agent.  The  plaintiffs  thereupon  brought 
suit  against  C.  to  collect  pay  for  the  slate. 
C.  gave  them  an  order  on  D.,  and  they  gave 
C.  a  receipted  bill  of  the  slate  and  allowed 
him  to  use  them.  The  order  was  not  ac- 
cepted or  paid ;  and  the  suit  was  entered  and 
continued  to  the  third  term.  Four  months 
after  the  suit  was  brought  against  C,  the 
plaintiffs  brought  this  suit.  Held,  that 
the  delivery  to  C.  was  ratified,  and  that 
the  plaintiffs  could  not  recover  of  the  de- 
fendant,   lb. 

208.  —  violation  of  orders.  The  defend- 
ant received  goods  for  transportation,  ac- 
companied by  a  manifest  containing  the 
instructions:  "  Order  A.  B.  &  Co.,  notify  C." 
It  delivered  the  same  to  0.  without  the  order 
of  A.  B.  &  Co.,  who  were  the  plaintiffs. 
Held,  that  defendant  was  liable  for  the  loss 
incurred  by  the  plaintiffs  by  such  delivery. 
Wright  v.  Northern  Central  R'y  Co.,  8  Phila- 
delphia, 19.    1871. 

209.  —  If  goods  are  shipped  by  the  owner 
by  rail  to  his  own  address,  and  the  agent  of 
the  railway  company  delivers  the  same  to 
an  unauthorized  person,  who  advances  the 
freight  only,  trover  will  lie  against  the  car- 
rier, although  he  may  afterwards  make  ar- 
rangements whereby  to  get  the  goods.  In- 
dianapolis and  St.  Louis  R.  R.  Co.  v. 
Vanduzen,  81  111.,  143.    1876. 

270.  —  A  carrier  received  goods  for  ship- 
ment to  a  point  beyond  its  line.  The  goods 
were  consigned  to  the  shipper's  own  order, 
and  the  agent  at  the  place  of  delivery  was 
notified  not  to  deliver  the  goods  without 
payment.  For  a  violation  of  this  direction 
the  company  delivering  the  goods  was  held 
responsible.    Leslie  v.  Canada  Central  R'y 


Co.,  44  Upper  Canada,  Queen's  Bench,  31, 
1878. 

271.  —  The  plaintiff  contracted  to  sell  to 
W.  a  car-load  of  corn,  to  be  paid  for  in  cash 
before  delivery,  and  which  defendant  re- 
ceived "for  account"  of  plaintiff,  and  sub- 
ject to  his  order.  W.  had  previously  paid 
part  of  the  purchase  price  only,  and  had  not 
acquired  title  or  right  to  the  posseswion. 
Defendant  delivered  the  corn  toW.,  without 
plaintiff's  consent,  before  payment  of  the 
balance.  Held  to  bo  a  conversion  of  the 
corn ;  but  that  defendant  was  entitled  to  al- 
lege and  prove,  in  mitigation  of  damages, 
that  subsequent  to  the  conversion  W.  had 
paid  and  settled  with  pl.'iintiffl  for  the  com. 
JeUett  V.  St.  Paul,  Minneapolis  and  Mani- 
toba R'y  Co.,  80  Minn.,  365.     1883. 

272.  Delivery  order.  A  railway  com- 
pany issued  two  delivery  orders  for  the 
same  grain,  both  orders  being  in  the  same 
form,  and  there  was  nothing  in  the  orders  to 
show  that  they  related  to  the  same  consign- 
ment. Advances  were  ntade  upon  both  or- 
ders by  third  parties  and  loss  sustained 
thereby.  Held,  that  the  defendant  was  lia- 
ble for  the  damages.  Coventry  v.  Great 
Eastern  R'y  Co.,  Law  Reports,  11  Queen'H 
Bench  Division,  776.     1888. 

27S.  Evidence,  The  court  refused  to  dis- 
turb a  verdict  for  damii^on  upon  a  contract 
of  affreightment,  upon  the  evidence.  In- 
dianapolis, Peru  and  Chicago  R'y  Co.  v. 
Crane,  •'>.')  Ind.,  480,  1876;  Ohio  and  Missiii- 
sippi  R'y  Co.  v.  Viclcery,  ib.,  509,  1876. 

274-.  —  Judgment  against  a  railway  com- 
pany for  loss  of  gi-ain  n^vi:r»M\  on  the  evi- 
dence. Denver,  South  Park  and  Pacific  R.  B. 
Co.  V.  Harp,  6  Colo.,  430.    1883. 

275.  —  Where  the  evidonce  disclosed  that 
an  express  company  rocei  vcd  the  goods  of  the 
plaintiff  at  Savannah,  (or  the  purpose  of 
transportation  to  Atlanta,  and  that  the  same 
were  not  transported,  it  was  error  in  the 
court  to  award  a  non-suit.  Cohen  v.  South- 
ern Express  Co.,  53  Ga.,  130.     1874. 

270,  — iipldH.  In  an  action  to  recover  for 
the  loss  of  the  greater  part  of  a  shipment  of 
carboys,  part  containing  nitric  acid  and  the 
others  containing  sulphuric  acid,  the  former 
being  of  much  the  greutor  value,  the  proof 
was  unsatisfactory  as  to  the  proportion  of 
each  shipped ;  but  there  was  proof  tending 
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to  show  that  the  car  contained  the  acids  in 
the  usual  proportions  to  be  mixed  in  the 
manufacture  of  nitro-glycerine.  The  court, 
at  the  request  of  the  defendant,  instructed 
the  jury  that  "  the  legal  presumption  is  that, 
the  burden  of  proof  being  on  the  plaintiff, 
all  the  said  acids  so  lost  and  not  proven  to 
have  been  nitric,  and  most  valuable,  niust 
have  been  sulphuric,  and  of  the  least  value," 
Held,  that  the  instruction  was  erroneous. 
There  is  no  legal  presumption  in  such  a  case, 
but  it  is  purely  a  question  of  fact,  from  the 
evidence.  Lake  Shore  Nitro-Olycerine  Co.  v. 
Illinois  Central  R.  R.  Co.,  75  lU.,  394.     1874. 

277.  —  bill  of  lading.  A  bill  of  lading  is 
prima  facie  evidence  of  the  receipt  by  the 
can-ier  of  the  articles  enumerated  in  it,  and 
of  the  terms  of  the  contract  of  carriage. 
Idttle  Bock  and  Ft.  Smith  R.  R.  Co.  v.  Hall, 
33  Ark.,  669.     1878. 

278.  — books  of  carrier.  In  a  suit  against 
a  railroad  company  for  loss  of  goods  shipped 
over  its  line,  it  was  competent  for  the  de- 
fendant to  prove  by  the  agent  of  a  connect- 
ing road,  delivery  in  good  order  to  it ;  and 
although  the  witness  may  never  have  seen 
the  goods,  he  may  testify  from  the  books  of 
his  company,  the  entries  having  been  made 
by  him  in  the  usual  order  of  business,  and 
the  books  having  been  proved  to  be  accurate. 
Sehaeffer  v.  Ga.  R.  R.  Co.,  66  Ga.,  39.     1880, 

279.  —  burden  of  proof.  When  goods  are 
delivered  by  a  common  carrier  in  a  damaged 
or  injured  condition,  the  onus  is  on  him  to 
show  that  they  were  received  by  him  in  that 
condition,  or  that  the  injury  occurred  with- 
out fault  on  his  part,  by  the  act  of  God  or  a 
public  enemy.  Montgomery  and  West  Point 
R.  R.  Co.  V.  Moore,  51  Ala.,  394.     1874. 

280.  —  The  burden  is  on  the  shipper  to 
show  that  goods  have  been  abstracted  while 
in  the  carrier's  possession.  Canfleld  v.  Balti- 
more and  Ohio  R.  R.  Co.,  75  N.  Y.,  144, 1878; 
reversing  43  N.  Y.  Superior  Ct.,  563,  1877. 

281.  —  In  an  action  against  a  common 
carrier  for  loss  of  goods;  alleged  to  have  oc- 
curred by  the  negligence  of  the  carrier,  the 
burden  of  proof  as  to  the  delivery  of  the 
goods  is  on  the  plaintiff.  Canfield  v.  Balti- 
more and  Ohio  R.  R.  Co^  46  N.  Y.  Superior 
Ct.,  238.     1880. 

282.  —  Where  goods  have  been  damaged 
in  the  hands  of  a  carrier,  he  has  the' burden 


to  show  that  the  damage  was  occasioned  by 
a  cause  which  exempts  him  from  liability, 
and  when  he  has  done  this  the  owner  then 
must  show,  to  render  the  carrier  liable,  that 
the  damage  might  have  been  avoided  by  the 
exercise  of  reasonable  skill  and  attention. 
Mitchell  V.  United  States  Express  Co.,  46  la., 
314.     1877. 

283.  —  In  an  action  against  a  carrier  for 
failing  to  deliver  goods  shipped,  the  plaintiff 
is  not  bound  to  show  non-deli  vei-y  by  a  pre- 
ponderance of  testimony.  Slight  evidence 
of  that  fact  will  be  sufficient  to  shift  the 
burden  of  proof  upon  the  carrier.  Chicago 
and  Northwestern  R'y  Co.  v.  Dickinson,  74 
III,  349.     1874. 

284.  —  Goods  are  prima  facie  presumed 
to  have  been  received  by  a  carrier  in  good 
order  for  shipment,  and  if  they  were  not  so, 
it  is  for  the  carrier  to  show  it.  Breed  v. 
Mitchell,  48  Ga.,  533.     1873. 

285.  —  consignment  note;  parol  evi- 
dence. The  plaintiff  signed  a  consignment 
note  which  stated  that  certain  goods  were  de- 
livered by  him  to  the  defendant,  to  be  carried 
to  N.,  but  the  charge  for  carriage  was  not 
inserted.  Oral  evidence  was  given  that  the 
defendant's  agreement  with  the  plaintiff  be- 
fore the  note  was  signed  was  to  carry  to  K., 
a  greater  distance;  that  the  plaintiff  did 
not  read  the  note ;  and  that  the  sum  to  be 
charged,  and  which  was  paid,  was  for  the 
carriage  to  K.  Held,  that  the  note  was  not 
conclusive  of  the  contract  and  that  the  evi- 
dence was  properly  received,  as  proving  a 
contract  additional  to,  and  not  at  variance 
with,  the  agreement  in  writing.  Malpas  v. 
London  and  Southwestern  Ry  Co.,  1  Harri- 
son &  Rutherford,  Eng.  Com.  PI..  237.    1866. 

286.  —  contract.  Plaintiff  shipped  goods 
to  Indianapolis  by  defendant's  line,  who 
gave  this  receipt:  "Received,  Philadelphia, 
etc.,  of  (plaintiff),  the  following  articles,  to 
be  carried  and  delivered  upon  the  terms, 
etc.,  on  the  back  of  this  receipt."  "  Marked 
F.,  Indianapolis,  for  J.  Furniss,  care  of  S. 
F.  Gray,  agent "  of  defendant.  One  of  -the 
terms  was,  that  packages  should  be  marked 
with  consignee's  name,  etc.  The  manifest 
corresponded  with  the  receipt.  There  was 
evidence  that  by  direction  of  Welsh,  an 
agent  at  Philadelphia,  the  name  of  Furniss 
was  not  in  fact  on  the  box,  and  that  he 
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would  order  Gray  not  to  deliver  till  directed. 
The  receipt  was  filled  in  by  plaintiff's  clerk 
and  signed  by  defendant's  clerk.  Gray  de- 
livered the  goods  to  Furniss,  who  faUed 
without  paying.  In  an  action  for  negli- 
gence the  court  charged:  "  The  contract  de- 
pends entirely  on  the  verbal  arrangement,  of 
which  you  are  judges."  Held  to  be  error; 
the  contract  was  to  be  ascertained  by  the 
jury  fron>  both  receipt  and  verbal  aiTange- 
ment.  Union  B.  R.  and  Transportation  Co. 
V.  Riegel,  73  Pa.  St.,  73.     1873. 

287.  —  course  of  dealing'.  Evidence  of  a 
party's  course  of  dealing  is  always  admis- 
sible evidence  against  him  when  relevant  to 
any  fact  to  be  ascertained  by  the  jury.  It 
may  be  shown  in  an  action  agaiiist  a  carrier, 
for  failure  to  deliver  goods  for  which  it  pro- 
duces the  consignee's  receipt,  that  its  course 
of  dealing  was  to  demand  payment  of  freight 
and  a, receipt  for  the  goods  before  delivering 
them.  Mobile  and  Girard  R.'R.  Co.  v.  W'kl- 
iams,  54  Ala.,  168.     1875. 

288.  —  declarations  of  agent.  In  an  ac- 
tion against  a  railway  company  for  the  loss 

,  of  property  intrusted  to  it  for  carriage,  state- 
ments made,  ora'ly  or  in  letters,  to  the 
plaintiff  by  the  defendant's  freight  agent,  to 
whom  the  propertj'  was  delivered,  relating 
to  the  investigation  of  the  loss,  and  showing 
that  the  property  had  been  in  the  defend- 
ant's possession,  are  admissible  in  evidence 
against  the  defendant.  Green  v.  Boston  and 
Lowell  R.  R.  Co.,  128  Mass.,  321.     1880. 

289.  —  larceny.  Evidence  that  other  per- 
sons had  cotton  stolen  from  their  bales  at  the 
depot  where  it  was  shipped  is  not  admissible 
to  show  that  the  company  or  its  agents  stole 
the  plaintiff's  cotton,  though  such  cotton 
was  stolen  during  the  months  when  plaint- 
iff's was  shipped,  and  by  employes  of  the 
company,  the  issue  being  the  loss  of  the  cot- 
ton in  weight  by  evaporation  or  by  the  fault 
of  the  carrier.  Central  R.  R,  Co.  v.  Bran- 
son, 63  Ga.,  504.     1879. 

290.  —  opinion  of  witness.  Where  a  wit- 
ness in  a  suit  against  a  railroad  company  for 
failing  to  deliver  a  shipment  of,  grain  in 
proper  time  disclaimed  all  personal  knowl- 
edge of  the  time  the  grain  was  shipped,  and 
did  not  pretend  to  possess  any  peculiar 
knowledge  as  to  the  management  of  the  de- 
fendant's road,  or  the  running  of  the  trains, 


held,  that  it  was  not  proper  to  permit  the 
witness  to  give  his  opinion  whether  it  would 
have  been  possible  or  probable,  in  the  ordi- 
nary course  of  business,  for  the  grain  to 
have  been  placed  under  the  control  of  the 
consignee  by  a  given  day.  Chicago  and 
Northwestern  Ry  Co.  v.  Ingersoll,  65  111., 
399.     1873. 

291.  —  title.  In  a  suit  by  a  consignee 
against  a  carrier  for  the  conversion  of  a  part 
of  a  car-load  of  grain  in  bulk,  it  is  proper  for 
the  plaintiff,  upon  the  question  of  title,  to 
prove  that  he  had  paid  for'  the  entire  car- 
load. Peebles  v.  Boston  and  Albany  R.  R 
Co.,  113  Mass.,  498.     1873. 

292.  —  weiglit.  Where  a  lot  of  paper  and 
paper  bags  was  shipped  to  the  plaintiff  by 
railroad,  and  upon  its  receipt  it  was  weighed 
upon  scales  not  marked,  but  which  were 
proven  to  be  correct,  and  the  paper  was 
found  deficient  in  quantity,  as  described  in 
the  railroad  receipt,  it  was  not  error  to  ad- 
mit the  evidence  of  the  weighing,  notwith- 
standing the  failure  to  procure  the  marking 
of  the  scales.  Southwestern  R.  R.  Co.  v. 
Co/ie?i,  49Ga.,  637.     1873. 

293.  Felony  of  employes.  In  an  action 
against  a  carrier  for  loss  of  the  plaintiff's 
goods,  upon  an  issue  that  the  loss  arose  from 
the  felonious  acts  of  the  defendant's  em- 
ployes, it  is  sufucient  to  prove  facts  which 
render  it  more  probable  that  the  felony  was 
committed  by  some  one  or  other  of  the  de- 
fendant's servants  than  by  any  one  not  in  its 
employment;  and  it  is  unnecessary  to  give 
such  evidence  as  would  suffice  to  convict 
any  particular  servant.  Vaughton  v.  Lon- 
don and  North  Western  Ry  Co. ,  Law  Reports, 
9  Exchequer  Cases,  93 ;  8  Moak,  535.     1874. 

294.  — But  mere  opportunity  to  commit 
the  felony  does  not  make  out  a  prima  facie 
case.  McQueen  v.  Great  Western  Ry  Co., 
Law  Reports,  10  Queen's  Bench  Cases,  569. 
1875. 

295.  —  It  was  proved  that  the  goods  in  re- 
spect of  which  the  action  was  brought  con- 
sisted of  articles  of  jewelry,  etc.,  contained 
in  a  tin  box,  which  was  inclosed  in  a  deal 
box  fastened  with  a  padlock ;  that  the  box 
was  brought  to  the  company's  station  at 
Worthing  by  a  servant  of  a  person  in  whose 
bouse  the  plaintiffs  had  lodged,  to  be  for- 
warded to  the  plaintiffs  in  London;    and 
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that,  when  the  box  was  delivered  to  the 
plaintiflfs  there  by  a  porter  of  the  company, 
it  was  found  that  the  outer  box  had  been 
opened,  and  the  tin  box  and  its  contents  ab- 
stracted from  it.  Heidi  no  evidence  for  the 
jury  of  a  felony  by  the  company's  servants. 
Metcalfe  v.  London,  Brighton  and  South 
Coast  Ry  Co.,  4  Common  Bench,  N.  S.,  307 ; 
93  E.  C.  L.,  307.     1858. 

296.  —  A  bale  of  silk  was  delivered  at  a 
country  station  to  be  delivered  to  the  plaint- 
iff in  London.  It  arrived  at  the  London 
terminus  of  the  company,  and  was  then 
placed  by  the  company's  servants  in  a  van 
of  C.  &  H.,  who  were  employed  by  the 
company  to  deliver  all  goods  arriving  at 
that  terminus.  The  van  was  under  the 
charge  of  J.,  ft  porter  of  C.  &  H.,  and  by 
him  and  others  the  bale  was  stolen.  The 
company  was  in  the  habit  of  sending  a  de- 
livery ticket  with  each  parcel,  which  ticket 
was  headed  with  the  company^s  name,  and 
signed  C.  &  H.,  and  gave  a  list  of  porters, 
including  J.,  and  stating  that  any  servant  of 
the  company  taking  more  than  therein 
stated  would  be  dismissed.  Held,  that  J. 
was  a  servant  in  the  employ  of.  the  com- 
pany, within  section  8  of  the  Carriers'  Act. 
Machu  V.  London  and  South  Western  Ry 
Co.,  5  Eng.  R.  R.  &  Canal  Cases,  303.     1848. 

297.  Where  a  common  carrier  enters  into 
a  sub-contract  with  other  parties  with  re- 
spect to  goods  which  he  has  undertaken  to 
carry,  the  servants  employed  by  the  latter 
are  "servants  in  the  employ"  of  the  car- 
rier, within  the  true  meaning  of  the  eighth 
section  of  the  Carriers'  Act  (11  Geo.  4,  and 
1  Will.  4,  c.  68).  Machu  v.  London  and 
Southwestern  Ry  Co.,  2  Welsby,  Hurlgtone 
&  Gordon  (Exchequer),  415.  1848.  So  held 
where  a  porter  committed  a  larceny  of  the 
goods  delivered  to  him.    lb. 

298.  —  evidence  of  larceny.  A  parcel 
was  delivered  to  a  porter  of  a  railway  com- 
pany at  the  station,  to  be  forwarded  from 
Gloucester  to  London,  after  the  way-bill  and 
the  guard's  parcel-book  -had  been  made 
up.  The  parcel  was  placed  by  the  porter 
in  the  usual  receptacle,  a  locked  box  in 
the  baggage  van,  and  entered  by  him  on 
the  way-bill ;  but  the  fact  of  his  having  so 
placed  it  in  the  box  was  not  communicated 
to  the  guard.    After  several  intermediate 


stoppages  the  train  reached  London,  when 
the  parcel  was  missed ;  held,  no  evidence  for 
the  Jury  of  the  parcel  having  been  stolen 
by  a  servant  of  the  company.  Great  North- 
ern Ry  Co.  V.  Rimell,  18  Common  Bench, 
575;  86  E.  C.  L.,  673;  37  Eng.  Law  & 
Equity,  345.     1856. 

299.  — In  cases  within  the  carrier's  no- 
tice the  carrier  is  not  liable  for  the  felonious 
acts  of  his  servants!  without  gross  negli- 
gence on  his  part ;  but  felony  by  his  servants 
is  alone  a  good  answer  to  a  defense  by  him 
under  the  Carriers'  Act  (1 W.  4,  c.  68).  Butt 
V.  The  Great  Western  Railway  Company,  11 
Com.  B.  Rep.,  140,  explained.  A  mere  sus- 
picion that  the  loss  arose  from  felony  by  the 
carrier's  servants  is  not  suflBlcient;  it  must 
be  proved.  Oreat  Western  Ry  Co.  v.  Ri- 
mell, 37  Law  Journal,  Common  Pleas,  201; 
95  E.  C.  L.,  917.     1857. 

300.  —  estoppel.  To  an  action  for  the 
loss  of  pictures  by  plaintiff  to  be  carried  by 
defendants,  a  railway  company,  defendants 
pleaded  the  Carriers'  Act  (1  Wm.  4,  o.  68), 
and  plaintiff  replied  that  the  loss  arose  from 
the  felonious  acts  of  defendants'  servants. 
The  pictures  were  loaded  in  a  van  in  the  de- 
fendants' yard  ready  to  be  sent  to  their  des- 
tination, when  a  man  represented  himself  to 
be  C,  a  driver  in  the  employ  of  M.,  who  car- 
ried for  defendants,  and  defendants'  delivery 
clerk  gave  the  man  a  pass  which  enabled 
him  to  drive  the  van  out'of  the  yard,  and  so 
to  steal  the  pictures.  There  was  a  man 
named  C.  in  M.'s  employ,  but  he  was  not  the 
guilty  person.  The  court  having  power  to 
draw  inferences  of  fact,  held,  that  the  de- 
fendants were  not  estopped  from  denying 
that  the  thief  was  their  servant.  Way  v. 
Oreat  Eastern  Ry  Co.,  Law  Reports,  1 
Queen's  Bench  Division,  693,  1876 ;  18  Eng. 
(Moak),  136. 

301.  Flag  station ;  no  depot.  A  railroad 
company  is  not  required  by  law  to  keep  a 
warehouse  or  depot  at  every  station  along 
the  line  of  its  road,  and  may  lawfully  stipu- 
late, either  expressly  or  by  implication,  that 
it  will  assume  no  liability  as  k  warehouse- 
man at  a  "  flag  station,"  where  it  has  no  de- 
pot nor  agent;  and  when  the  consignee  is 
fully  advised,  at  the  time  of  shipment,  that 
the  company  has  no  depot  nor  agent  at  such 
station,  and  it  is  not  shown  that  the  exi- 
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gencies  of  its  business  requii-ed  that  it  should 
have  an  agent  or  depot  at  that  place,  the 
liability  of  the  company  as  a  common  car- 
rier terminates  with  the  safe  delivery  of  the 
goods  on  the  side  track  at  that  point,  and  it 
assumes  no  liability  as  a  warehouseman. 
South  and  North  Alabama  B.  R.  Co.  v.  Wood, 
66  Ala.,  167,  1880;  9  Amer.  <fc  Eng.  R.  R. 
Cases,  419. 

302.  Goods  returned  to  point  from  which 
they  were  shipped ;  non-payment  of  freight. 
The  plaintiff  delivered,  in  London,  to  the 
defendant  a  parcel  addressed  to  the  plaintiflE's 
agent  at  Plymouth.  The  defendant's  line 
terminated  at  Bristol,  from  whence  it  for- 
warded the  parcel  to  Plymouth  by  the  South 
Devon  Railway,  and  shortly  before  noon,  on 
the  day  of  its  arrival,  a  porter  tendered  it  to 
the  plaintiff's  agent,  who  refused  to  pay  the 
sum  charged  for  its  carriage,  whereupon 
the  porter  took  it  away,  saying  that  it  would 
be  returned  to  London ;  and  it  was  accord- 
ingly sent  back  to  London  at  eight  o'clock 
in  the  morning  of  the  following  day.  About 
two  hours  aifterwards  the  plaintiff's  agent 
tendered,  at  the-  office  of  the  South  Devon 
Railway,  the  amount  of  the  carriage,  and 
demanded  the  parcel,  when  he  was  told  that 
it  had  been  that  morning  returned  to  Lon- 
don. The  parcel  remained  in  the  custody  of 
the  defendant,  at  its  office  in  London,  and 
it  did  not  appear  that  the  plaintiff  had  ap- 
plied for  it  there.  The  jury  found  that 
the  parcel  was  sent  back  to  London  un- 
reasonably soon;  and  that  the  demand  of 
the  parcel  and  tender  of  the  charge  for  the 
carriage  was  made  within  a  reasonable  time 
after  the  parcel  had  been  refused.  Held, 
in  the  exchequer  chamber  (affirming  the 
judgment  of  the  court  of  exchequer),  that, 
under  these  circumstances,  the  defendant 
was  liable  for  a  breach  of  duty,  even  sup- 
posing its  duty  as  a  carrier  ended  with  the 
tender  of  the  parcel.  Per  Cockbui-n,  C.  J., 
Crompton,  J.,  Williams,  J.,  and  Willes,  J.; 
Crowder,  J.,  dissentiente;  Wightman,  J., 
doubtful.  Oreat  Western  Ry  Co,  v.  Crouch, 
3  Hurlstone  &  Norman  (Exchequer),  183. 
1858. 

303.  Insufficiency  of  cars.  It  is  the 
business  of  common  carriers  to  have  vehicles 
suitable  for  the  transportation  of  the  freight 
shipped,  and  they  are  responsible  for  losses 


occurring  in  consequence  of  defects  in  this 
regard.  But  the  carrier  is  the  judge  of  the 
sufficiency  of  his  carriages  in  the  first  in- 
stance. Sloan  &  Co.  v.  St.  Louis.  Kansas 
City  and  Northern  R.  R.  Co.,  58  Mo.,  220. 
1874. 

304.  —  A  railway  company  held  not  lia- 
ble for  standards  placed  upon  flat  cars  to  in- 
sure the  safe  transportation  of  hay,  the 
standards  having  been  erected  by  the  ship- 
per voluntarily  and  without  any  contract 
with  the  company.     lb. 

305.  Loelied  cars;  custom  of  company. 
In  a  suit  against  a  railroad  company  for 
loss  of  potatoes  in  a  car  loaded  by  the  plaint- 
iff, but  the  keys  thereof  retained  by  agents 
of  the  company,  it  is  not  error  to  ex- 
clude from  the  jury  evidence  that  it  was  ihe 
custom  of  the  company  not  to  be  responsi- 
ble for  the  conduct  of  its  agents  who  held 
the  keys,  particularly  if  there  was  no  notice 
of  such  custgm  brought  home  to  the  plaint- 
iff. Central  R.  R.  and  Banking  Co.  v.  An- 
derson, 58  Ga.,  393, 1877;  16  Amer.  E'y  Eep., 
85. 

306.  Machinery.  A  carrier  of  freight  is, 
as  against  the  acts  of  the  shipper,  bound  to 
the  exercise  of  reasonable  care  and  dili- 
gence ohly.  Thus,  where  plaintiff  loaded 
heavy  machinery  upon  a  platform  car,  and 
blocked  its  wheels  with  insufficient  block- 
ing, insecurely  nailed,  by  reason  whereof 
the  machineiy,  while  being  transported  by 
defendant,  broke  from  its  fastenings  with- 
out fault  of  defendant  in  the  running  of  the 
train  or  in  maintenance  of  the  track,  and 
was  injured,  it  was  held  that  defeiidant  was 
not  liable  therefor,  although  its  yard-master 
and  forwarder  of  freight  cars  saw  the  fast- 
enings and  noticed  their  insufficiency  before 
the  injury  was  done.  Ross  v.  Troy  and  Bos- 
ton R.  R.  Co.,  49  Vt.,  364.     1877. 

307.  —  pleadings.  The  pleadings  in  an 
action  for  loss  of  machinery  considered,  and 
the  sufficiency  of  the  description  of  the 
machinery  in  the  declaration  determined. 
Williams  v.  Baltimore  and  Ohio  R.  B.  Co., 
9  "West  Va.,  33.     1876. 

308.  Military  control  of  railway.  Where 
a  person  desirous  of  shipping  a  large  quan- 
tity of  com  over  a  railroad  to  Cairo,  stored 
the  same  in  the  warehouse,  and  on  promises 
of  the  railroad  company  to  be  transported 


CARRIAGE  OF  MERCHANDISE. 


129 


.Liability  of  Carriers  Generally. 


as  soon  as  oars  could  be  procured  for  the 
purpose,  but  the  company  never  received  or 
Teceipted  for  the  same,  and  was  unable  to  f  or- 
■ward  the  same,  for  want  of  cars,  and  for  the 
reason  that  the  road'  was.  controlled  by  the 
military  authorities  of  the  United  States, 
who  refused  to  give  permits  to  ship  the  same, 
and  in  consequence  of  which  the  grain  was 
injured  by  exposure,  etc.,  held  that,  under 
the  circumstances,  the  company  was  not 
liable  to  the  owner  of  the  grain  for  the  delay. 
Illinois  Central  R.  B.  Co.  v.  Homberger,  77 
111.,  457.     1875. 

309.  —  An  agreement  by  a  railway  agent 
■to  furnish  cars,  at  a  future  day,  in  which  to 
transport  grain,  and  to  receive  and  ship  the 
same,  will  not  estop  the  company  from  show- 
ing its  right  to  refuse  to  receive  the  grain, 
owing  to  the  military  control  of  its  road  by 
the  ofHcers  of  the  army  of  the  United  States. 
Phelps  V.  Illinois  Central  R.  B.  Co.,  94  111., 
548.    1880. 

310.  —  The  fact  that  the  government, 
through  the  military,  during  the  late  civil 
war,  required  a  railroad  company  to  give 
preference  to  governm.ent  freights,  and  for 
that  purpose  exercised  more  or  less  the  right 
of  determining  for  what  persons  shipments 
should  be. made,  but  did  not  control  the 
movement  of  trains,  when  the  company  held 
itself  out  as  a  common  carrier  and  run  its 
regular  trains,  carrying  private  as  well  as 
government  freights,  with  and  without  per- 
mits, and  received  shipments,  giving  bills  of 
lading  therefor,  will  furnish  no  excuse  to  the 
company  as  a  carrier  for  not  delivering  ac- 
cording to  its  legal  obligation  within  a  rea- 
sonable time.  Such  military  control  might 
liave  justified  the  carrier  in  refusing  freights, 
hut,  having  received  them,  did  not  excuse 
the  delay  in  transportation.  Illinois  Central 
B.  R.  Co.  V.  Oohb,  64  111.,  138,  1873;  Phelps 
V.  Illinois  Central  B.  B.  Co.,  94  111.,  548.  1880. 

311.  Marks ;  mistake.  Where  goods  are, 
by  mistake,  directed  to  a  point  which  has  no 
existence  in  fact,  the  carrier  is  not  bound  to 
undertake  their  transportation ;  but  if  it  does 
so  it  becomes  Uable  as  a  common  carrier 
until  the  delivery  of  the  goods,  even  though, 
.as  a  matter  of  fact,  they  may  be  left  at 
some  station  along  its  line.  O'Bourke  v. 
Chicago,  Burlington  and  Quincy  B.  R.  Co., 
44  la.,  536.     1876. 

Vol.  II— 9 


312.  —  When  the  negligence  of  the  party 
asking  damages  is  known  to  the  defendant, 
the  latter  is  liable  for  the  consequences  of  the 
act  causing  the  injury  or  loss,  notwithstand- 
ing the  contributory  negligence  of  the  de- 
fendant,   lb. 

313.  —  Through  the  mistake  of  the  con- 
signors in  misdirecting  a  package  shipped 
through  an  express  company,  it  was  carried 
to  the  wrong  place,  where,  without  the  fault 
of  the  company,  it  was  destroyed  by  fire. 
Held,  that  the  company  was  not  liable. 
Southern  Express  Co.  v.  Kaufman,  13  Heis- 
kell  (Tenn.),  161.     1873. 

314.  Mistake  in  shipment;  coiiTersiou. 
The  islaintifE  contracted  with  the  Red  Line 
Transit  Co.,  composed  of  several  railway 
compa,nies,  including  the  defendant,  to  for- 
ward from  Delevan,  Ohio,  to  East  Boston, 
Mass.,  a  car-load  of  corn,  intended  for 
Springvale,  Me.  By  mistake,  either  of  the 
shipper  or  of  the  railway  clerk,  it  was  way- 
billed  for  Springvale,  N.  H. ;  and  by  another 
mistake,  made  by  the  agent  of  the  transpor- 
tation company  at  Toledo,  Ohitf,  the  word 
Springfield  was  substituted  for  Springvale 
in  the  way-bill.  Instead  of  delivering  the 
corn  to  the  plaintiff  upon  its  arrival  at  East 
Boston,  it  was  sent  to  West  Andover,  N.  H., 
the  nearest  point  by  rail  to  Springfield,  N.  H. 
It  was  thence  returned  to  East  Boston, 
where  plaintiff  claimed  to  receive  it  upon 
tender  of  the  freight  charges  from  Delevan 
to  East  Boston ;  but  the  defendant  demanded 
payment  for  its  carriage  to  Springfield  and 
back  to  East  Boston,  and  declined  to  deliver 
it  unless  this  was  paid ;  and  upon  the  plaint- 
iff's refusal  to  comply  with  this  demand,  the 
defendant  sold  the  corn  at  auction.  ECeld, 
that  the  defendant  was  liable,  in  an  action 
of  trover,  for  its  value.  Jones  v.  Boston  and 
Albany  B.  B.  Co.,  63  Me.,  188.     1874. 

315.  Notice  of  arrival.  Where  goods  are 
carried  by  rail,  the  final  carrier  transporting 
the  goods  to  their  destination,  in  the  ab- 
sence of  special  agreement  or  custom  to  the 
contrary,  is  not  required  to  notify  the  con- 
signee of  the  arrival  of  the  goods  at  their 
destination,  if  he  resides  at  the  distance  of 
eighteen  miles  from  the  place  of  delivery. 
But  if  such  consignee  has  an  agent  residing 
at  the  place  of  delivery,  known  to  the  car- 
rier, such  agent  is  entitled  to  notice  of  the 
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arrival  of  the  goods,  and  has  a  reasonable 
time  thereafter  to  remove  them.  Pinney  v. 
St.  Paul  and  Pacific  P.  R.  Co.,  19  Minn., 
251,  1872;  20  Amer.  R'y  Rep.,  71. 

316.  —  A  railvray  company  which  deliv- 
ers goods  at  its  freight  depot  at  the  point  of 
destination  on  time  need  not  notify  the  con- 
signee of  their  arrival.  Eaton  v.  St.  Louis, 
Iron  Mountain  and  Southern  Ry  Co.,  13 
Mo.  App.,  386.     1883. 

317.  — Tlie  preponderance  of  the  author- 
ities hold  that  a  carrier  is  not  required  to 
give  special  notice  of  the  arrival  of  goods  at 
their  destination.  South  and  North  Ala- 
bama a.  B.  Co.  V.  Wood,  9  Amer.  &  Eng. 
B.  R.  Cases  (Ala.),  419.     1881. 

318.  Packing.  A  condition  that  the  com- 
pany will  not  be  accountable  for  the  loss,  de- 
tention or  damage  of  any  package  insuffi- 
ciently or  improperly  packed,  held  unjust 
and  unreasonable.  Simons  v.  Great  West- 
ern Railway  Co.,  37  Eng.  Law  &  Equity, 
286.     1856. 

319.  —  Though  an  owner  who  improperly 
packs  goods  for  transportation  hy  a  common 
carrier  cannot  recover  for  injuries  to  the 
goods  to  which  the  improper  packing  contrib- 
utes, he  may  recover  for  injuries  happen- 
ing Independently  of  the  defect  in  packing. 
Shriver  v.  Sioux  City  and  St.  Paul  R.  B.  Co., 
34  Minn.,  506.     1878. 

320.  —  evidence.  A  witness  accustomed 
to  packing  marble  slabs  for  transportation 
may  be  asked  whether,  in  his  opinion,  a  cer- 
tain mode  of  packing  for  transportation  was 
proper.     Tb. 

321.  Perishable  goods.  Where  a  carrier- 
is  transporting  perishable  property,  and  a 
delay  is  occasioned  by  unavoidable  accident, 
and  he  makes  all  reasonable  efforts  to  for- 
ward the  property,  but  fails  to  do  so  in  time 
to  have  it  reach  its  destination  before  becom- 
ing totally  lost,  under  such  circumstances 
he  is  justified  in  selling  it  for  the  best  price 
which  can  be  obtained,  exercising  a  sound 
discretion.  American  Express  Co.  v.  Smith, 
33  Ohio  St.,  511.     1878. 

322.  —  contract  limiting  liability.  The 
plaintiS  shipped  by  defendant's  railroad,  on 
the  4th  of  March,  perishable  property  liable 
to  be  destroyed  by  freezing.  At  the  time  of 
shipment  he  executed  a  release  to  defendant 
from  liability  for  loss  or  "damage  to  perish- 


able property  of  all  kinds  occasioned  by 
delays  from  any  cause  or  change  of  weather, 
or  loss  or  injury  by  fire  or  water,  heat  or 
cold."  Held,  that  the  defendant  was  relievec^, 
from  liability  for  a  loss  by  freezing  occa- 
sioned by  the  negligence  of  defendant's 
servants.  Nicholas  v.  New  York  Central  and 
Hudson  River  R.  B.  Co.,  6  Thompson  & 
Cook,  N.  y.  Supreme  Ct.,  606;  4  Hun  (N.  Y.), 
337.     1875. 

323.  —  A  contract  excusing  a  carrier  for 
delay  in  transportation  of  fruit  trees  from 
any  cause,  held  not  to  excuse  delay  caused 
by  the  carrier's  negligence.  Nicholas  v.  N. 
Y.  Central  and  Hudson  River  R.  R.  Co.,  89 
N.  Y.,  370,  1883;  9  Amer.  &  Eng.  R,  R. 
Cases,  103. 

324.  —  apples ;  freezing.  The  freezing  of 
apples  while  being  carried  by  a  subsequent 
carrier  is  not  so  direct  and  natural  a  result 
of  unreasonable  delay  bythe  first  carrier  as 
to  make  such  first  carrier  liable  therefor  by 
reason  of  such  delay.  Michigan  Central  B. 
R.  Co.  V.  Burrows,  33  Mich.,  6.     1875. 

325.  —  Proof  of  negligent  delay  by  a  subse- 
quent carrier,  and  that  without  it  the  injury 
would  have  been  avoided,  is  a  complete  an- 
swer to  an  action  seeking  to  hold  the  first 
carrier  responsible  by  reason  of  its  delay  for 
the  injury  to  fruit  by  freezing  while  in  cus- 
tody of  such  subsequent  carrier.    lb. 

326.  —  boiled  cider.  A  verdict  against 
defendant  for  loss  of  cider  sustained,  the 
evidence  failing  to  sustain  the  defense  that 
the  cider  had  fermented.  Qreen  v.  Indian- 
apolis and  St.  Louis  R.  B.  Co.,  56  Mo.,  556. 
1874. 

327.  —cabbages;  freezing.  A  quantity 
of  cabbages  were  received  from  the  plainti£f> 
by  the  defendant,  at  East  Albany,  for  trans- 
portation to  New  York,  on  the  6th  and  7tb 
of  January.  They  were  in  the  car,  ready 
for  the  freight  train,  at  lOt  40  P.  M. ;  from 
which  place  freight  trains  were  accustomed 
to  leave  for  New  York  every  few  hours,  the 
running  time  being,  ordinarily,  about  eleven 
hours.  The  car  was  left  at  East  Albany  a 
considerable  time,  although  several  other 
trains  were  sent  over  the  road  in  the  mean- 
time ;  and  it  did  not  reach  New  York  until 
10th  or  13th  of  January,  when  the  cabbages 
were  frozen  and  nearly  destroyed.  Held,. 
that  the  judge  properly  instructed  the  jury 
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tha''  the  property  having  been  delivered  to, 
and  accepted  by,  the  defendant  as  perish- 
able, it  became  its  duty  to  forward  it  by  the> 
first  train ;  unless  there  was  such  a  pressure 
and  accumulation  of  freight  of  a  similar 
kind,  which  had  previously  arrived,  as  to 
prevent  such  immediate  action.  Held,  also, 
that  if  there  had  been  no  accumulation  of 
freight  for  transportation,  beyond  the  ordi- 
nary capacity  of  the  road,  all  of  it  should 
have  been  forwarded  in  the  order  of  its  ar- 
rival ;  but  if  any  delays  were  necessary,  by 
reason  of  unusual  accumulation,  the  perish- 
able property  should  be  forwarded,  in  pref- 
erence to  that  which  was  not  perisha- 
ble. Tierney  v.  N.  Y.  Central  and  Hudson 
River  B.  R.  Co.,  67  Barbour  (N.  Y.),  538. 
1877. 

328.  —  flsh ;  contract  limiting  liability. 
An  agreement  to  carry  fish  at  a  rate  of  one- 
fifth  less  than  the  usual  rate,  in  consider- 
ation of  a  condition  on  the  part  of  the 
shipper  to  release  the  carrier  from  all  dam- 
ages from  delay  or  other  causes,  held  to  be 
an  unreasonable  condition  under  the  Rail- 
way and  Canal  Traffic  Act  of  1854.  Brown 
V.  Manchester,  Sheffield,  etc.,  B.  B.  Co.,  Law 
Reports,  10  Queen's  Bench  Division,  250. 
1882. 

329.  —  A  railway  company*  gave  public 
notice  that  fish  would  only  be  conveyed  on 
its  line  by  special  agreement,  and  by  partic- 
ular trains ;  and  that  the  sender  should  sign 
the  following  conditions:  "The  company 
shall  not  be  responsible,  under  any  circum- 

'  stances,  for  loss  of  market,  or  for  other  loss 
or  iiyury  arising  from  delay  or  detention  of 
train,  exposure  to  weather,  stowage,  or 
from  any  cause  whatever  other  than  gross 
neglect  or  fraud."  Held,  in  the  exchequer 
chamber  (affirming  the  judgment  of  the 
court  of  exchequer),  that  the  conditions 
were  just  and  reasonable,  within  the  mean- 
ing of  the  17th  and  18th  Vict.,  c.  31,  s.  7. 
Seal  V.  South  Devon  B'y  Co.,  3  Hurlstone  & 
Coltman  (Exchequer),  387,  1864;  Same  v. 
Same,  5  Hurlstone  &  Norman  (Exchequer), 
875,  1860. 

330.  —  A  contract  for  special  rates  in  the 
carriage  of  fish,  in  consideration  of  which 
the  liability  of  the  carrier  was  limited,  is  a 
good  defense  in  case  of  delay  caused  by  an 
unexpected  press  of  business.     McConnachie 


V.  Great  North  of  Scotland  By  Co.,  3  Scotch 
Session  Cases,  4th  series,  79.     1875. 

331.  —  A  railway  company  had  two  rates 
for  the  carriage  of  goods  —  one,  the  ordinary 
or  higher  rate,  when  it  undertook  the  ordi- 
nary liability  of  the  carrier,  the  other,  a  re- 
duced rate,  when  the  sender  relieved  it 
from  all  liability  for  loss,  damage  or  delay, 
except  upon  proof  that  such  loss,  damage  or 
delay  arose  from  wilful  misconduct  on  the 
part  of  its  servants.  Held  —  the  higher  rate 
not  being  shown  to  be  prohibitive  or  excess- 
ive—  that  the  alternative  afforded  to  the 
public  was  just  and  reasonable,  and,  there- 
fore, that  a  contract  founded  upon  the  latter 
branch  of  it  was  valid.  Gallagher  v.  Great 
Western  B'y  Co.,  8  Irish  Reports,  Common 
Law,  336.     1874. 

332.  —  fruit  trees.  When  parties  ship 
fruit  trees  to  a  point  to  their  own  address, 
as  consignees,  the  .carrier,  neither  at  com- 
mon law  nor  by  statute,  is  authorized  to 
place  the  trees  in  the  hands  of  a  stranger, 
with  directions  to  him  to  sell  enough  of 
them  to  pay  the  charges  of  transporta- 
tion, and  if  he  does  he  will  be  liable  in 
trover  to  the  owners.  Indianapolis  and 
St.  Louis  B.  B.  Cq.  v.  Vanduzen,  81  111.,  143. 
1876. 

333.  —  Where  fruit  trees,  shipped  on  a 
railroad,  were  frozen  while  en  route,  the 
freezing  was  held  to  be  the  act  of  God,  for 
which  the  company  was  not  liable,  unless 
caused  by  unnecessary  delay  in  tranteporting 
them,  or  their  careless  exposure  to  the  cold, 
and  the  burden  was  held  to  be  on  the  owner 
to  show  such  careless  exposure.  And  if 
frozen  while  remaining  in  the  cars  at  the 
terminus  of  the  route,  instead  of  being 
placed  in  the  warehouse,  the  company  was 
not  held  responsible  on  that  account  if  the 
cars  afforded  a  better  shelter  than  the  ware- 
house. Vail  V.  Pacific  B.  B.  Co.,  63  Mo., 
330,  1876;  30  Amer.  R'y  Rep.,  430. 

334.  —  If  fruit  trees  and  shrubbery  are 
killed  in  the  cold,  in  the  hands  of  an  inter- 
mediate carrier,  by  reason  of  negligence  or 
unreasonable  delay,  or  if,  by  such  delay  in 
transportation  or  in  delivery  to  the  next 
carrier  in  the  line,  the  latter  cannot,  by 
reasonable  efforts,  transport  and  deliver  be- 
fore they  are  destroyed  by  cold  weather,  the 
former  carrier  will  be  liable  for  the  loss. 
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Michigan  Central  B.  B.  Co.  v.  Curtis,  80 
III,  834.    1875. 

886.  —  Where  the  trees  were  destroyed  by 
frost  before  reaching  their  destination,  <ind 
this  was  caused  by  delay  of  transportation 
to  Chicago,  where  they  were  to  pass  into 
the  hands  of  another  line,  the  fact  that  the 
company's  buildings  in  Chicago  were  de- 
stroyed by  fire  will  not  furnish  a  sufficient 
excuse  for  the  delay,  where  it  appears  that 
other  shipments,  made  afterwards,  went 
through  in  time,  and  were  delivered  to  the 
other  line.    Jb. 

38B.  —  potatoes;  ft-eczlng.  Delay  in 
carriage,  by  reason  of  which  potatoes  became 
frozen,  was  held  to  render  a  common  carrier 
liable.  Such  freezing  ia  not  deemed  the  act 
of  God.  McOraw  v.  Baltimore  and  Ohio  Tl. 
B.  Co.,  18  West  Va.,  361,  1881;  9  Amor.  & 
Eng.  R.  R.  Cases,  188. 

837.  —  The  defendant  contracted  to 
transport  a  quantity  of  potatoes  from  Bata- 
via,  N.  Y.,  to  Philadelphia,  The  potatoes 
were  in  good  order  when  shipped.  Tlie  cars 
containing  them  arrived  at  f}.,  a  place  with- 
in three  miles  of  the  place  of  delivery, 
within  the  usual  time,  but  were  left  on  the 
track  at  G.  for  at  least  fourteen  days,  before 
being  taken  to  the  city;  and  during  that 
period  tho  potatoes  were  frozen.  It  ap- 
peared that  the  company  employed  by  the 
defendant  to  aid  in  the  transportation  and 
delivery  of  this  freight  had  no  warerooms 
in  Philadelphia  for  storing  freight  tempora- 
rily, with  a  view  to  hasten  and  facilitate  de- 
livery; and  that  there  was,  at  the  time,  a 
great  accumulation  of  freight,  both  at  that 
place  and  at  O.  Held  that,  upon  the  evi- 
dence, it  was  a  fair  question  for  the  jury  to 
say  whether  or  not  due  diligence  was  used 
by  the  defendant  in  delivering  the  freight. 
Held,  also,  that  if  the  potatoes  were  frozen 
at  G.,  after  a  reasonable  time  for  delivery 
had  elapsed,  the  defendant  was  chargeable 
with  the  loss.  That  nothing  short  of  a 
calamity  would  justify  the  holding  of  tho 
cars  at  G.  for  so  long  a  time.  Monell  v. 
NorMern  Central  B.  B.  Co.,  67  Barbour  (N. 
Y.),  581.    1877. 

888.  Pictures.  The  plaintiff  sent  upon  a 
truck  by  the  defendant's  line  a  wagon  with 
wooden  sides,  but  without  a  top,  in  which  he 
packed,  amongst  other  things,  paintings  ex- 


ceeding tho  value,  of  £10,  which  wore  so 
placed  in  the  wagon  that  it  could  bo  seen 
that  they  were  paintings,  but  their  exact 
character  could  not  be  seen.  In  an  action 
for  injury  to  the  paintings,  held,  that  the 
wagon  with  its  contents  was  a  "  parcel  or 
package"  within  thn  CarriovK'  Act,  s.  1,  and 
that,  tho  goods  not  having  been  declared, 
the  pl^iintilT  could  not  recover.  Whaite  r, 
Lancashire  and  Yorkshire  B'y  Co.,  8  Bng. 
(Moak),  513 ;  Law  Reports,  9  Exchequer,  67. 
1874. 

889.  —  carriage  beyond  point  of  destinn- 
tloii;  value  not  doclarod  by  owner.  The 
plaintiff  took  a  ticket  from  York  to  Darling- 
ton by  the  ilefendant's  railw.iy.  Hel'ore 
starting  on  the  journey  he  handed  two 
water-color  drawings  (which  were  tied  to- 
gether face  to  face,  so  th.at  it  eould  be  seen 
that  they  wore  pictures  of  some  kind)  to  tho 
guard,  asked  him  to  take  care  of  them,  and 
saw  them  labeled  for  Darlington.  The  pict- 
ures were  above  tho  value  of  10?.;  but  the 
l)laintiff  made  no  declaration  of  the  valup. 
When  the  train  arrived  at  Darlington  he 
got  out,  took  a  fresh  ticket  for  Barnard  (bus- 
tle, and  told  the  p.nrter  to  hpo  that  the  draw- 
ings were  taken  out  and  put  in  the  train  by 
which  he  was  starting.  The  drawings,  how- 
over,  were  not  taken  out,  but  were  carried 
on  to  Durham,  and  wlien  they  were  recov- 
ered by  the  plaintiff  had  sustained  consider- 
able injury.  Held,  by  the  queen's  bench 
division,  tliat  the  plaintiff  was  not  entitled 
to  recover  for  the  damage  to  the  drawings. 
By  Blackburn  and  Field,  JJ.,  on  the  ground 
that  the  defendant  was  protected  by  the 
Carriers'  Act,  wliioh  applied  to  the  case  of 
goods  negligently  carried  beyond  the  point 
of  destination.  By  Quain,  J.,  on  the  ground 
that  the  Carriers'  Act  did  not  apply  to  the  oaso 
and  that  the  company  must  be  considered 
as  bailee  of  the  pictures  beyond  DaVlington, 
but  that  there  was  no  evidence  of  negli- 
gence to  make  it  liable.  Held,  by  the  court 
of  appeal,  aiHrming  the  judgment  of  the 
quoen'.H  bench  division,  that  the  construc- 
tion put  by  Blackburn  and  Field,  JJ.,  on 
the  CarriorH'  Act  was  correct.  Mbrritt  v. 
North  Eastern  B'y  Co.,  Law  Reports,  1 
Queen's  Bench  Division,  803,  1876;  16  Eng. 
(Moak),  868. 

840.  —-This  clause  in  a  contract,  "Specie, 
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drafts,  bank-bills,  and  other  articles  of  great 
intrinsic  or  rcpx'esentative  ^alue,  will  only 
be  taken  upon  a  repi-esentatiou  of  their 
value,  and  by  a  special  agreement  assented 
to  by  the  superintendent,"  does  not  apply  to 
a  family  portrait,  contained  in  a  wooden 
case.  Qreen  v.  Boston-  and  Lowell  R.  R. 
Co.,  138  Mass.,  231.     1880. 

341.  —  In  an  action  for  the  loss  of  a  case 
containing  a  portrait  of  the  plaintiff's  father, 
intrusted  to  the  defendant  for  carriage,  the 
measure  of  damages  is  the  actual  value  of 
the  portrait  to  the  plaintiff,  and  not  the  mar- 
ket value;  and  evidence  that  he  had  no 
other  portrait  of  his  father  is  admissible. 
lb. 

342.  Place  of  deliTery.  A  contract  to 
carry  goods  and  deliver  them  to  the  con- 
signee at  N.  cannot  be  made  to  bind  the  car- 
rier to  deliver  them  at  A.,  because  the  goods 
were  addressed  to  the  consignee  at  A. ,  nor 
because  the  consignee  was  described  as  being 
at  A.  Wheeler  v.  St.  Louis  and  South  East- 
ern R'y  Co.,  3  Mo.  App.,  358.     1877. 

343.  —  custom.  Where  it  is  alleged  in 
the  complaint  against  a  railway  company, 
on  a  contract  of  shipment,  and  proved  on 
the  trial,  that  it  had  been  the  custom  of  the 
company  to  deliver  cars  loaded  with  lumber 
for  the  plaintiff,  at  or  near  the  plaintiff's 
place  of  business,  it  is  to  be  presumed  that 
the  contract  of  shipment  was  made  with 
reference  to  such  custom  or  usage,  and  that 
the  company  was  bound  to  deliver  the  cars 
at  the  usual  place.'  Pittsburgh,  Cincinnati 
and  St.  Louis  R'y  Co.  v.  Nash,  43  Ind.,  428. 
1873. 

844.  Receipt  for  goods.  A  railroad  re- 
ceipt for  goods  "in  apparent  good  order" 
does  not  relieve  the  consignor  from  proof  of 
their  condition  at  the  time  of  delivery. 
Chicago  and  Alton  R.  R.  Co.  v.  Benjamin, 
63  111.,  283,  1872;  7  Amer.  R'y  Rep.,  392. 

345.  —  A  carrieras  not  estopped  by  a  re- 
ceipt reciting  the  condition  of  goods,  and 
may  show  that  the  goods  were  in  a  damaged 
condition.  Monell  v.  Northern  Central  Ry 
Co.,  16  Hun  (N.  Y.),  .585.     1879. 

346.  —  mistake ;  connecting  lines.  The 
owner  of  a  lot  of  flour  shipped  the  same  to 
Chicago,  to  be  carried  from  there  by  the 
Northern  Transportation  Co.  to  Ogdensburg, 
N.  y.,  and  thence  by  rail  to  Barton's  Land- 


ing, Vt.,  paying  the  freight  to  Chicago,  tak- 
ing the  carrier's  receipt.  The  clerk  of  the 
transportation  company  receipted  for  the 
same  to  the  company  with  whom  the  con- 
tract was  made,  upon  the  representation  that 
the  flour  had  arrived  at  the  warehouse  of  de- 
fendant, and  that  the  freight  had  been  pi'e- 
paid,  but  testified  that  the  flour  was  never  in 
fact  received.  It  seems  that,  owing  to  a  mis- 
take in  marking  the  direction  of  the  car  con- 
taining the  flour,  the  same  was  received  by 
another  warehouse  company,  whose  house 
was  near  that  of  defendant.  It  was  con- 
tended, under  those  circumstances,  the  de- 
fendant was  not  liable  for  the  loss,  but  that 
the  owner's  remedy  was  against  the  first  car- 
rier for  the  mistake  in  marking  the  car, 
wliich  led  to  the  loss.  Held,  that,  while  the 
first  carrier  was  guilty  of  negligence,  the 
defendant  was  also  guilty  of  negligence  in 
giving  the  receipt  without  first  ascertaining 
that  the  flour  had  arrived  at  its  warehouse, 
for  which  it  was  liable  to  the  owner;  and  that 
the  question  of  ultimate  liability  was  one  to 
be  settled  by  the  two  companies  themselves. 
Northern  Transportation  Co.  v.  McClary,  66 
III,  233.     1872. 

347.  Kefrigerator  cars.  A  common  car- 
rier running  a  I'ef  rigerator  car  is  not,  in  the 
absence  of  an  express  contract  to  Barry  by 
the  refrigerator  car,  liable  for  damages  to 
an  article  can-ied  by  it.  Wetzell  v.  Chicago 
and  Alton  R.  R.  Co.,  12  Mo.  App.,  599.  1883. 

348.  Refusal  to  receive  goods.  A  rail- 
way company,  carrying  on  business  as  a 
common  carrier  for  hire,  refused  to  receive 
certain  goods  tendered  to  it  for  carriage  as 
such,  unless  the  sender  of  the  goods  would 
sign  a  condition  by  which  the  company  was 
not  to  be  answerable  "for  the  loss,  deten- 
tion, or  damage  of  any  package  insuffi- 
ciently or  improperly  packed,  marked,  di- 
rected, or  described."  Held,  an  unjust  and 
unreasonable  condition,  both  at  common 
law  and  under  the  Railway  and  Canal  Traf- 
fic Act  (17  and  18  Vict.,  c.  31  J.  Oarton  v. 
Bristol  and  Exeter  Ry  Co.,  1  Best  &  Smith, 
112;  101  E.  C.  L.,  113.     1861. 

349.  —  A  railway  company  refusing  to 
carry  cedar  lumber  for  the  plaintiff  was 
held  liable  for  the  damages  occasioned  by 
such  refusal.  Rutherford  v.  Grand  Trunk 
R'y  Co.,  20  Lower  Canada  Jurist,  11.     1875. 
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850.  —  The  eighty-sixth  section  of  the 
Railways  Clauses  Consolidation  Act  is  an 
enabling  provision;  and  if, a  company  act  as 
a  carrier,  it  is  pot  bound  to  carry  all  kinds 
of  goods  from  and  to  every  station  on  the 
line ;  it  may  limit  its  business  as  a  carrier 
from  and  to  the  two  termini,  and  to  a  partic- 
ular description  of  goods.  But  if  it  profess 
to  carry  goods  from  one  station  to  another, 
it  is  bound  to  carry  all  goods  tendered  to  it 
for  that  purpose,  if  it  have  sufficient  con- 
veniences. Johnson  v.  Midland  li'y  Co., 
6  Eng.  R.  R.  &  Canal  Cases,  61,  1849; 
Johnson  V.  Midland  Ry  Co.,  iWelsby,  Hurl- 
stone  &  Gordon  (Exchequer),  867,  1849. 

351.  —  The  fact  that  a  list  of  tolls  is 
posted  at  all  the  stations  is  not  evidence  that 
the  company  is  bound  to  carry  goods  in  bulk 
from  all  such  stations.  Oxlade  v.  North 
Eastern  B'y  Co.,  99  E.  C.  L.,  896;  8  Law 
Times,  N.  S.,  671.    1861. 

853.  —  damages;  spoiling  gmin.  In  an 
action  against  a  railway  company  for  dam- 
ages for  refusing  to  receive  and  carry  grain 
properly  stored  for  transportation,  it  is 
proper  for  the  plaintiff  to  show  that,  because 
of  such  refusal,  his  grain  became  heated  and 
spoiled,  notwithstanding  the  fact  that  the 
dan)age  resulted  from  something  inherent 
in  the  nature  of  the  grain  itself.  Pittsburgh, 
Cincinnati  and  St.  Louis  B'y  Co.  v,  Morton, 
61  Ind.,  539.     1878. 

858.  —  pleading.  In  an  action  against  a 
railway  company  by  a  grain  shipper,  the 
complaint  alleged  that  the  defendant,  while 
operating  a  certain  railroad  running  from 
a  certain  place,  thiough  the  i^lain  tiff's  place 
of  business,  to  another  point,  publicly  held 
itself  out  as  a  common  carrier  for  hire  along 
such  railroad ;  that  it  was  the  duty  of  tlie 
defendant  to  provide  the  usual  and  necessary 
means  for  carrying  grain  along  sucli  line 
from  plaintiff's  place  of  business,  which  was 
a  station  on  such  railroad ;  that  the  plaintiil, 
at  a  certain  time,  had  purchased  a  certain 
quantity  of  grain  for  shipment  on  defend- 
ant's line,  but  that  the  defendant,  though 
often  requested  so  to  do,  failed  to  furnish 
the  means  necessary  for  transportation,  and 
refused  to  receive  and  transport  such  grain. 
Held,  on  demurrer,  that  the  complaint  states 
a  cause  of  action  arising  ex  delicto,  and  not 
ex  contractu.    lb. 


854.  —  A  declaration  in  case  against  a 
common  carrier  for  refusing  to  carry  goods 
averred  that  the  plaintiil  "was  i-eady  and 
willing  and  then  oflfered  to  pay  to  the  de- 
fendant such  sum  of  money  as  the  defend- 
ant was  legally  entitled  to  receive  for  the 
receipt,  carriage  and  conveyance  of  the 
said  parcel,"  Held,  on  special  demurrer, 
that  the  averment  was  sufBoicnt,  and  that  it 
wixs  not  necessary  to  aver  an  actual  tender 
of  money  for  the  carriiiKo.  Pichford  v. 
Grand  .Junction B'y  Co.,  8  Moeson  &  Welsby 
(Exchequer),  873.     1841. 

865.  Seizure  on  legal  process.  When 
goods  delivered  to  a  common  carrier  for 
transportation  were  seized  by  legal  process 
and  taken  out  of  his  possession  by  the  sher- 
iff, and  the  carrier  forthwith  gave  notice  to 
the  consignor  and  consignee,  and  they  made 
no  reply  and  took  no  further  notice  of  the 
proceedings,  held,  that  the  carrier  had  a 
right  to  presume  that  they  had  abandoned 
the  property,  as  subject  to  the  legril  process 
whicli  had  seized  it.  Savannah,  Griffln,  etc., 
B.  B.  Co.  V.  Wilcox,  48  Ga.,  482,  1878;  11 
Amer.  R'y  Rep,,  875. 

856.  — The  liability  of  a  common  carrier 
ceases  if  the  goods  are  taken  from  his  posses- 
sion by  legal  process.    lb. 

867.  —  However  the  law  may  be  else- 
where, the  rule  of  the  supreme  court  of  the 
United  States  is,  that  seizure  under  legal 
process  is  a  defense  to  the  carrier  in  an  ac- 
tion for  non-delivery.  But  the  mere  seizure 
under  valid  process  is  not  enough  to  excuse 
the  carrier,  for  he  must  give  immediate 
notice  to  the  consignee;  failing  in  this, 
he  becomes  liable  ;is  in  any  other  case  of 
delivery  to  another  person  than  his  own 
baileo,  and  assumes  the  burden  of  show- 
ing that  the  party  seizing  the  goods  un- 
der the  process  has  the  paramount  title, 
unless  ho  can  show  that  the  consignee  had 
actual  knowledge  from  other  sources  in  due 
time.  Bobineon  v.  Memphis  and  Cliarlee- 
ton  B.  B.  Co.,  16  Federal  "Reporter,  87. 
1888. 

858.  —  replevin.  A  railway  company  is 
released  from  liability  for  not  carrying  and 
delivering  goods,  when,  without  any  act, 
fault  or  connivance  on  its  part,  they  are 
seized,  by  virtue  of  legal  process,  and  taken 
out  of  the  possession  of  the  company.    Ohio 
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and  Mississippi  B'y  Co.  v.  Yoke,  51  Ind., 
181.    1875. 

859.  —  In  such  case  the  carrier  should 
give  immediate  notice  to  the  parties  inter- 
«sted.    lb. 

3G0.  Strikes  and  mob.  The  sudden  and 
wrongful  refusal  of  its  employes  to  work 
"will  not  excuse  a  railway  company  for 
failure  to  transport  freight  in  the  usual 
time.  Mead  v.  St.  Louis,  Kansas  City  and 
Northern  B.  B.  Co.,  60  Mo.,  199,  1875;  9 
Amer.  R'y  Rep.,  301. 

361.  —  mob.  An  exception  in  a  bill  of 
lading,  e^^empting  a  common  carrier  from 
liability  for  "loss  or  damage  on  any  article 
or  property  whatever,  by  fire  or  casualty, 
-while  in  transit,  or  while  in  depots  or  places 
of  transhipment,"'  is  applicable  to  goods 
forcibly  taken  from  the  carrier,  while  in 
transit,  and  burned  by  a  lawless  mob,  where 
such  carrier  was  not  guilty  of  any  negli- 
gence by  which  the  efficiency  of  the  excep- 
tion was  in  any  way  impaired.  Hall  v. 
Pennsylvania  B.  B.  Co.,  1  Federal  Reporter, 
236.     1880. 

862.  Tenderof  goods  for  carriage.  Goods 
which  are  ready,  at  a  place  where  the 
carrier  may  receive  them,  may  be  tendered 
for  transportation  to  an  agent  authorized  to 
receive  or  reject  them,  without  regard  to  the 
place  where  the  tender  is  made.  Cobb  v. 
III.  Central  B.  B.  Co.,  38  la.,  601.     1874. 

863.  Termination  of  liability.  The  lia- 
bility of  a  railway  companj'-  as  a  common 
carrier  does  not  extend  over  the  whole  time 
of  the  existence  of  its  lien ,  for  freight. 
Spears  v.  Spartanburg,  etc.,  B.  B.  Co.,  iT 
So.  Car.,  158.    1878. 

864.  —  A  railway  company  does  not  re- 
tain its  character  as  a  common  carrier  until 
notice  of  the  arrival  of  goods  is  given  to  the 
•consignee,  and  he  has  a  reasonable  time 
thereafter  to  remove  them.     lb. 

365.  —  The  liability  of  a  carrier  in  the 
shipment  of  lumber,  coal,  or  the  like,  will 
terminate,  in  the  absence  of  a  contract  pro- 
viding otherwise,  when  the  loaded  car  is 
placed  where  such  articles  are  usually  un- 
loaded, or  when  the  car  is  delivered  at  some 
safe  and  convenient  place  designated  by  the 
consignee  and  notice  of  such  delivery  has 
been  given.  Pittsburgh,  Cincinnati  and  St. 
Louis  B'y  Co.  v.  Nash,  43  Ind.,  423.    1873. 


866.  Title  to  goods  carried.  A  common 
carrier,  to  whom  goods  are  delivered  for 
carriage,  cannot,  of  his  own  motion,  set  up 
title  in  another,  as  a  reason  for  not  deliver- 
ing the  goods  to  the  shipper  or  his  consignee. 
Bosenfield  v.  Express  Co.,  1  Wopds  (U.  S. 
C.  C),  131.    1871. 

367.  —  The  rule  that  while  property  is  in 
transit  a  consignor  may  change  the  con- 
signee, or  otherwise  direct  a  disposition  of 
the  property  according  to  his  will,  does  not 
apply  to  cases  where  such  property  is  con- 
signed to  one  who  has  advanced  money 
with  which  to  pui-chase  the  property  con- 
signed, in  pursuance  of  an  original  agree- 
ment to  so  consign  it.  In  such  a  case  the 
delivery  to  the  carrier  amounts  to  a  delivery 
to  the  consignee,  and  from  the  time  of  such 
delivery  the  right  of  the  consignee  becomes 
vested.  Nelson  v.  Chicago,  Burlington  and 
Quiney  B.  B.  Co.,  3  Bradwell  (lU.),  180. 
1878. 

368.  —  A  carrier  cannot  dispute  the  title 
of  the  consignor,  where  the  party  deliver- 
ing the  property  to  the  carrier  is  bound  to 
make  the  shipment  or  has  become  responsi- 
ble to  the  carrier  for  his  charges.  Illinois 
Central  B.  B.  Co.  v.  Schwartz,  11  BradweU 
(111.),  483.     1883. 

869.  Trespasser ;  right  of  owner.  A  car- 
rier who  receives  goods  to  carry  from  one 
not  authorized  to  deliver  them  to  him  is  a 
trespassex',  and  may  be  sued  in  trover  for 
the  goods,  as  any  other  illegal  taker  may  be ; 
but  if  a  suit  be  brouglit  against  him  as  a 
carrier,  charging  him  with  having  taken  the 
goods  under  a  contract  with  the  plaintiff's 
agent,  and  with  neglect  of  duty  under  the 
obligations  of  that  contract,  and  there  be  no 
count  for  a  wrongful  taking  or  conversion, 
the  plaintiff  can  only  recover  for  a  breach 
of  duty  under  the  contract  as  made  with 
his  agent.  Southern  Express  Co.  v.  Palmer, 
48  Ga.,  85.     1873. 

870.  Trover  and  conversion  by  carrier. 
The  plaintiffs  intrusted  goods  to  the  Y.  & 
N.  M.  R'y  Co.,  to  be  conveyed  from  H. 
to  N.  The  goods  arrived  at  N.,  the  de- 
fendant's station,  by  tlie  A.  Railway,  be- 
longing to  an  intermediate  company.  The 
plaintiffs  demanded  them  of  the  defend- 
ant, offering  to  pay  any  charges  or  lien, 
but  the  defendant  refused  to  deliver  them 
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up,  upon  the  ground  that,  by  an  agreement 
with  the  A.  Company,  the  latter  had  no  right 
to  bring  such  goods  to  the  defendant's  sta- 
tion, and  insisted  upon  their  being  taken 
back  to  the  A.  line.  Held,  that  the  defend- 
ant was  liable  in  trover  for  the  goods;  that 
the  detention  of  them  by  the  defendant, 
a,fter  a  demand  made  upon  its  station-master, 
was  sufiicipnt  evidence  of  a  conversion ;  and 
that  the  plaintiffs  were  entitled  to  have  their 
goods,  though  brought  by  mistake  or  with- 
out right  on  the  premises  of  the  defendant. 
Rooke  V.  Midland  R'y  Co.,  14  Eng.  Law  & 
Equity,  175;  16  Jurist,  1069.     1853. 

871.  —  A  common  carrier  by  railroad, 
who  delivers  goods  intrusted  to  him  for  cai'- 
riage,  without  production  of  the  bill  of  lad- 
ing describing  the  goods,  is  liable  in  trover 
for  their  value  to  a  bona  fide  holder  of  such 
bill,  taken  for  value,  before  the  delivery  of 
the  goods  at  destination.  First  National 
Bank  of  Peoria  v.  Northern  B.  R,  Co.,  58  N. 
H,,  303.     1877, 

872.  Underbilling ;  conversion ;  connect- 
ing linos.  A  consignor  sent  by  an  aswocia- 
tion  of  railway  companies,  of  which  the 
defendant  was  one,  a  car-load  of  oats  weigh- 
ing twenty-three  thousand  six  hundred  and 
sixty-seven  pounds,  to  be  forwarded  to  a 
point  beyond  the  line  of  the  defendant's 
road,  and  received  from  the  transit  company 
a  bill  of  lading,  which  he  sent  to  the  con- 
signee, in  which  the  oats  were  stated  to 
weigh  twenty  thousand  pounds;  the  con- 
signee paid  the  consignor  for  the  full  con- 
tents of  the  car.  In  an  action  by  the 
consignee  against  the  defendant  for  the 
conversion  of  that  portion  of  the  grain  re- 
moved, the  freight  agent  of  th(3  defentlant 
testified  that  he  removed,  on  behalf  of  the 
defendant,  tlie  excess  of  oats  above  twenty 
thousand  pounds  at  the  end  of  the  defend- 
ant's lino.  Held,  that  the  testimony  was 
competent  on  the  question  of  conversion. 
Held,  also,  that  a  request  to  the  court  to 
charge  that,  if  the  consignor  informed  the 
transit  company  that  the  oats  weighed 
twenty  thousand  pounds,  knowing  that  they 
weighed  more,  so  that  they  might  be  carried 
an  twenty  thousand  pounds  only,  and  if  the 
consignee  knew  tliat  the  oats  were  "under- 
billed,"  and  suffered  them  to  come  on  with- 
out notifying  the  defendant,  intending  to 


take  them  without  paying  freight  on  the 
excess,  unless  demanded,  there  was  no  deliv- 
ery of  the  excess  of  oats,  and  the  plaintiff 
could  not  maintain  his  action,  although  th& 
consignee  bought  the  grain  deliverable  on 
the  cars,  was  rightly  refused.  Wiggin  v. 
Boston  and  Albany  B.  B.  Co.,  130  Mass.,  301. 
1876. 

878.  Undue  preference ;  cUorge  ofcoUopt- 
Ing  goods.  A  railway  company  charged 
certain  rates  for  the  conveyance  of  goods  on 
its  line  from  P.  to  B.,  tho  charge  including 
that  of  collecting  and  delivering  the  goods 
to  and  from  the  stations  at  P.  and  B.  The 
company,  which  had  I'ormerly  allowed  a 
deduction  in  respect  of  goods  delivered  and 
received  at  the  P.  and  B.  stations  (as  the 
expense  of  carting  to  and  from  such  stations 
was  thereby  saved  to  the  company),  discon- 
tinued making  such  allowance,  in  order  to 
induce  persons  who  sent  goods  by  the  rail- 
way to  employ  the  company  to  collect  and 
deliver  such  goods,  and  to  exclude  common 
carriers  from  competing  in  this  with  the 
company;  held,  that,  though  no  profit  was 
made  by  collecting  and  dclivoring  the  goods, 
the  system  of  charge  was  an  undue  preju- 
dice to  those  persons  who  did  not  wish  to 
have  their  goods  collected  and  delivered  for 
thorn  by  the  company.  Oarton  v.  Oreat 
Western  B'y  Co.,  1  Neville  &  McNaraara, 
314.    1859. 

874,  Usage,  In  a  case  where  the  shipper 
must  be  deemed  to  know  the  usage  of  the 
carrier  in  delivering  freight  at  the  place  of 
destination,  and  the  law  of  that  place  in 
respect  to  it,  and  the  inference  from  the  evi- 
dence is  in  conformity  with  the  view  that 
the  original  contract  called  for,  and  the  ship- 
per contemplated  a  delivery  in  accordance 
with  the  usage  and  law  prevailing  at  that 
place,  the  facts  are  not  of  a  character  to  ap- 
peal very  strongly  to  the  courts  of  this  state 
to  give  the  parties  a  remedy  in  conflict  with 
the  law  of  that  place,  aa  defined  by  its  courts. 
Faulkner  v.  Hart,  44  N.  Y.  Superior  Ct.,  471, 
1879. 

875.  Yalnatlon;  declaration  of  value; 
carriers'  mt.  The  plaintiff  delivered  to  the 
defendants,  who  were  carriers  for  hire  from 
London  to  Rome,  a  trunk  to  be  sent  by  rail 
from  London  to  Liverpool,  and  thence 
shipped  by  steamer  for  Italy.    Owing  to 
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the  defendant's  negligence,  the  trunk  was 
put  on  board  a  vessel  bound  for  New  York, 
where  it  arrived,  and  a  long  time  elapsed 
before  it  was  restored  to  the  plaintiff.  The 
trunk  contained  articles  within  the  Carriers' 
Act,  the  value  of  which  exceeded  £10.  The 
plaintiff  was  obliged  to  replace  at  enhanced 
prices  the  articles  within  the  Carriers'  Act 
contained  in  the  trunk.  Held,  that  the  plaint- 
iff could  not  recover  from  the  defendants 
damages  either  for  the  temporary  loss  of  the 
articles  within  the  Carriers'  Act  or  for  being 
obliged  to  replace  them  at  enhanced  prices, 
a  carrier  being  protected  by  the  statute,  not 
only  as  to  a  loss,  but  also  as  to  all  conse- 
quences flowing  from  it.  Milten  v.  Brasch, 
9  Amer.  &  Eng.  R.  R.  Cases  (Eng.  Q.  B.  D.), 
336.     1883. 

376.  —  concealment.  From  considera- 
tions of  public  policy,  common  carriers  are 
made  h'able  under  the  statute  (R.  S.,  art. 
378),  and  under  the  decisions  of  the  courts 
pf  Texas,  as  at  common  law,  for  all  losses 
not  occasioned  by  the  act  of  God  or  the  pub- 
lic enemy;  and  any  exceptions  or  special 
contract  seeking  to  vary  that  liability  are 
invalid.  But  if  the  shipper  practices  a 
fraud  on  the  carrier,  by  fraudulently  con- 
cealing, either  through  his  acts  or  omissions, 
the  value  of  the  article  shipped,  the  carrier 
is  discharged.  Houston  and  Texas  Central 
S.  iJ.  Co.  V.  Burke,  55  Tex.,  333,  1881;  9 
Amer.  &  Eng.  R.  R.  Cases,  59. 

377.  —  Where  a  shipper  delivered  to  a 
carrier  for  transportation  a  bundle  having 
the  appearance  of  bedding  only,  but  wliich 
in  fact  contained  inside  the  bedding  valuable 
clothing,  such  as  a  silk  dress,  a  shawl  and 
furs,  of  the  value  of  $300,  which  fact  was 
not  disclosed,  and  thereby  shipped  them  at 
a  low  rate  of  freight,  it  was  held  that 
this  was  such  an  imposition  and  fraud  prac- 
ticed upon  the  carrier  as  to  release  him  from 
liability 'for  loss,  expept  as  to  what  might 
properly  be  termed  bedding.  CKioago  and 
Alton  B.  R.  Co.  v.  Shea,  66  111.,  471.     1878. 

378.  — value;  increased  charges  of  val- 
ued goods.  Where  a  carrier  receives  goods 
of  the  description  mentioned  in  the  11  Geo. 
4  and  1  Wm.  4,  c.  68,  and  the  person  deliv- 
ering the  same  has  declared  their  value  and 
nature,  he  is  not  bound  to  tender,  but  the 
carrier  must  demand,  the  increased  charge 


mentioned  on  the  notice  affixed  in  his  office, 
warehouse,  or  receiving  house,  whether  the 
goods  are  there  delivered,  or  to  a  servant 
sent  to  fetch  them;  and  if  no  such  demand 
is  made,  the  ca'rrier  is  liable  for  the  loss  of 
or  injury  to  the  goods,  although  the  in- 
creased charge  has  not  been  paid.  Behrens 
V.  Oreat  Northern  R'y  Co.,  6  Hurlstone  & 
Norman  (Exchequer),  366,  1861;  Oreat 
Northern  E'y  Co.  v.  Behrens,  7  Hurlstone 
&  Norman  (Exchequer),  950,  1862. 

879.  Talue;  express  packages.  A  com- 
mon carrier  is  liable  for  the  loss  pf  a  box 
or  parcel,  however  valuable,  though  ignorant 
of  its  contents,  unless  he  make  a  special  ac- 
ceptance. If  the  owner  of  goods  to  be  car- 
ried is  guilty  of  fraud  in  misrepresenting  or 
concealing  their  value,  he  cannot  hold  the 
carrier  liable.  An  express  company  having 
been  compelled  to  pay  for  the  lost  goods, 
may  compel  the  railway  company  whose 
neglect  produced  the  loss  to  pay  the  dam- 
ages. Little  V.  Boston  and  Maine  JS.  B.  Co., 
66  Me.,  339.     1876. 

380.  Warehouseman.  Where  goods  are 
left  in  a  railway  depot  to  await  further 
orders  before  shipment,  the  carrier  is  only 
liable  as  a  warehouseman.  O'Neill  v.  N.  Y. 
Central  and  Hudson  River  R.  R.  Co.,  60- 
N.  Y.,  138,  1875;  reversing  Same  , v.  Same, 
3  Thompson  &  Cook  (N.  Y.  Supreme  Ct.), 
399.     1874. 

381.  —  Carriers,  after  a  refusal  of  the 
goods  at  the  consignee's  address,  are  invol- 
untary bailees,  and  are  only  bound  to  act 
with  reasonable  care  and  caution  with  re- 
spect to  the  goods.  Heugh  v.  London  and 
Great  Western  Ry  Co.,  Law  Reports,  5  Ex- 
chequer Cases,  51.     1870. 

.  382.  —  A  railway  company  which  has 
carried  freight,  and  afterward  placed  it  in 
its  warehouse,  and,  knowing  the  consignee, 
has  given  him  no  notice  to  remove  it,  is. 
bound,  so  long  as  it  keeps  it,  to  keep  it  with 
ordinary  care.  Lane  v.  Boston  and  Albany 
R.  R.  Co.,  113  Mass.,  455.     1873. 

383.  —  A  railway  company  having  carried 
merchandise  to  its  destination,  having  un- 
loaded it  and  given  notice  to  the  consignee 
of  its  arrival,  is  not  liable  as  a  common  car- 
rier, but  at  most  as  a  warehouseman,  for  a 
damage  happening  to  it  after  the  lapse  of  a 
reasonable  time  for  its  removal.     Stowe  v. 
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New  York,  Boston  and  Providence  R.  R.  Co., 
113  Mass.,  531.     1873. 

3S4.  —  In  an  action  against  a  railway 
company  for  the  non-delivpry  of  goods  lost 
from  its  depot  after  transportation,  evidence 
offered  by  the  defendant  that  other  freight 
of  the  same  kind  was  always  oared  for  by  it 
in  the  same  manner,  and  that  none  had  been 
lost  before,  is  immaterial.  Lane  v.  Boston 
and  Albany  R.  iJ.  Co. ,  1 13  Mass. ,  455.     1873. 

385.  —  Flax  was  shipped  by  defendant's 
railway  to  N.  On  arrival  notice  was  sent  to 
plaintiff  that  it  had  arrived  and  "it  would 
be  held  by  the  company  as  a  warehouseman 
sX  owner's  risk."  The  company  had  no 
warehouse,  and  after  receiving  a  part  of  the 
flax  the  remainder  was  left  at  the  station 
for  over  two  months  and  was  damaged  by 

/  the  rain.  Held,  that  the  advice  note  was  a 
contract  and  defendant  was  liable  for  negli- 
gence. Mitchell  V.  Lancashire  and  York- 
shire Ry  Co.,  Law  Reports,  10  Queen's 
Bench  Cases,  256.     1875. 

386.  In  an  action  against  a  railway  com- 
pany liable  as  a  warehouseman  for  the 
custody  of  goods,  it  appearing  that  the  mer- 
chandise when  damaged  was  not  stored  in 
the  freight  house,  but  exposed  in  the  open 
air,  evidence  on  the  part  of  the  company  as 
■to  the  sufficiency  of  the  freight  house  for  the 
business  usually  done  at  that  station,  and  as 
to  the  contents  of  tlie  freight  house  at  the 
time  of  the  damage,  is  admissible  upon  the 
question  of  the  care  used  by  the  corporation 
in  the  custody  of  the  goods.  Stowe  v.  New 
York,  Boston  and  Providence  R.  R.  Co.,  113 
Mass.,  531.     1873. 

887.  Wagon ;  open  car ;  wind.  Plaintiffs, 
wishing  to  send  a  wagon  from  Janesville  to 
■Chicago  by  defendant's  road,  determined  not 
to  have  it  taken  apart  so  as  to  be  carried  in 
a  box  car,  but  to  ship  it  upon  an  open 
platform  car  by  a  night  train  which  left 
Janesville  at  9: 15  P.  M.  When  their  agent 
contracted  for  the  car,  he  was  told  by  de- 
fendant's agent  that  if  he  got  the  wagon  to 
the  freight  depot  before  5  P.  M.,  they  would 
help  him  load  it;  but  if  later,  he  would  find 
his  car  by  the  freight  house.  He  reached  the 
depot  late,  but  met  two  of  the  defendant's 
workmen  going  away,  who  went  back  and 
aided  him  in  loading  the  wagon,  he  himself 
taking  the  entire  charge  and  responsibility  of 


such  loading,  and  of  securing  tlie  wagon  to 
the  car,  and  using  such  appliances  as  he 
thought  proper  for  the  latter  purpose,  with- 
out control  of  any  one.  The  wind  blew  very 
hard  a  sufficiently  long  time  before  the  train 
left  to  enable  plaintiffs  to  countermand 
their  order  for  sending  the  wagon  by  that 
train,  or  to  have  it  further  secured.  On  the 
way  to  Chicago,  the  wagon  (which  was  a 
covei-ed  one)  was  blown  from  the  car.  In  an 
action  for  the  damages,  held,  that  the  facts 
above  stated  do  not  support  a  finding  that 
defendant  was  guilty  of  negligence  in  at- 
tempting to  carry  the  wagon  to  Chicago 
without  further  securing  it ;  and  a  judgment 
against  the  company  is  reversed.  Miltimore 
V.  Chicago  and  Northwestern  Ry  Co.,  37 
Wis.,  190.    1875. 

VI.    GeNEEAL   MATrEES. 

888.  Coal.  There  is  no  obligation  on  a 
railway  company,  whether  at  common  law 
or  under  the  Railway  TrafBc  Act,  1854,  to 
carry  goods  otherwise  than  according  to  its 
profession.  Therefore,  it  is  competent  to  it 
to  restrict  its  coal  trafHc  to  the  carriage  of 
coals  for  colliery  owners,  from  the  pit's 
mouth  to  stations  where  such  colliery  own- 
ers have  cells  or  depots  appropriated  to  them 
for  the  reception  and  sale  of  their  coals,  and 
-to  decline  to  carry  coals  from  station  to  sta- 
tion, or  for  coal  merchants,  —  such  an  ar- 
rangement being  essential  to  the  regulation 
of  the  large  traffic  in  that  article,  and  the 
company  not  being  "  common  carriers  "  of 
coal,  Oxlade  v.  North  Eastern  Ry  Co.,  15 
Common  Bench,  N.  S.,  680;  109  E.  C.  L., 
679.     1864. 

889.  —  Held,  that  the  carriage  of  cannel 
coal  and  splint  coal  by  the  railway  company 
at  unequal  rates  per  ton  per  mile  was  an  un« 
due  prejudice  to  the  complainants.  Held, 
also,  that  if  by  reason  of  the  gradients  or 
otherwise  the  cost  of  conveyance  of  the  coal 
to  the  railway  company  on  the  one  branch 
was  different  from  the  cost  on  tte  other,  a 
proportionate  difference  might  be  made  by 
the  railway  company  in  the  mileage  rate. 
Nitshill,  etc..  Coal  Co.  v.  Caledonian  Ry  Co., 
3  Neville  &  McNamara,  89.     1874. 

899.  Control  of  goods  in  transit.  After 
delivery  of   goods  to  a  railway  company, 
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and  receipt  of  the  bill  of  lading  there- 
for, the  consignor  loses  all  right  of  control 
over  them,  except  the  legal  right  of  stop- 
page in  transitu.  Armentrout  v.  St.  Louis, 
Kansas  City  and  Northern  Jt'y  Co.,  1  Mo. 
App.,  158.     1876. 

391.  Cotton.  A  railway  company  con- 
tracting to  caiTy  cotton  upon  open  cars 
should  use  all  means  and  appliances  to  pre- 
vent the  cotton  from  taking  fire.  Chicago, 
St.  Louis  and  New  Orleans  R.  JR.  Co.  v. 
Moss,  60  Miss.,  1003.     1883. 

892.  Freight  charges ;  failure  to  deliver 
goods.  Where  a  carrier  is  bound  by  its  con- 
tract to  unload  goods  at  a  certain  place,  the 
charges  for  carriage  are  not  earned  until  the 
goods  are  so  unloaded;  and  in  case  of  loss  by 
Are  before  being  unloaded,  such  charges  can- 
not be  recovered.  New  York  Central  and 
Hudson  River  R.  R.  Co.  v.  Standard  Oil 
Co.,  27  Hun  (N.  Y.),  39.  1880.  See  Same  v. 
Same,  6  Amer.  &  Eng.  R.  R.  Cases,  353.  1883. 

393.  —  A  contract  exempting  the  carrier 
from  damages  for  loss  by  fire  does  not  in 
such  case  affect  the  rights  of  the  parties  as  to 
payment  of  freight  charges.    lb. 

394.  Law  of  place;  presumption  as  to 
law  of  other  states.  Under  the  laws  of 
Alabama,  railroad  companies  are  common 
carriers,  and  subject  to  all  the  liabilities  of 
such  carriers.  Where  suit  is  brought  in  this 
state  against  a  common  carrier  for  failure  to 
deliver  freight  received  for  transportation 
(under  contract  made  and  to  be  performed 
wholly  in  another  state),  it  will  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  that 
the  common  law  as  to  common  carriers  pre- 
vailed in  the  state  where  such  contract  was 
.entered  into  and  was  to  be  performed.    South 

Western  R.  R.  Co.  v.  Webb,  48  Ala.,  585. 
1872. 

395.  Lien  for  freight  charges.  The  terms 
of  a  contract  by  a  railway  company  for  car- 
rying coal,  held  to  amount  to  a  waiver  of  a, 
carrier's  lien,  so  that  the  company  giving 
credit  to  the  owners  of  the  coal,  and  taking 
their  notes  for  the  freight  charges,  had  no 
right  to  rescind  the  contract  and  assert  such 
lien  until  the  note  was  dishonored,  before 
which  time  the  title  of  an  assignee  in  bank- 
ruptcy of  said  owners  intervened.  Sicard 
V.  Buffalo,  N.  Y.  and  Philadelphia  R.  R.  Co., 
15  Blatchford  (U.  S.  C.  C),  525.     1879. 


396.  —  advances.  Where  a  carrier  has 
advanced  the  charges  of  an  antecedent  car- 
rier, who  transported  the  goods  under  an 
independent  contract,  he  becomes  subrogated 
to  the  rights  of  the  latter,  and  may  recover 
such  advances,  although  he  fails  to  perform 
his  own  contract ;  and  the  fact  that  his  bill 
of  lading  is  for  transportation  and  delivery 
upon  payment  of  freights  and  charges  does 
not  deprive  him  of  such  right.  Western 
Transportation  Co.  v.  Hoyt,  69  N.  Y.,  330. 
1877. 

397.  —  connecting  lines,  A  shipper 
shipped  goods  from  Roselle,  111.,  a  station  on 
the  Chicago  and  Pacific  Railroad,  to  Girard, 
Kans.  An  agent  of  t.iat  road  received  the 
goods  at  Roselle,  took  from  the  shipper  what 
he  said  would  pay  the  freight  charges 
through,  and  gave  him  a  receipt  upon  which 
was  indorsed,  "freight  charges  paid  through 
to  Girard."  The  Mo.  R.,  Ft.  Scott  and  Gulf 
Railroad  received  the  goods  at  Kansas  City, 
without  any  knowledge  or  notice  of  the  ac- 
tion of  the  agent  at  Roselle,  or  of  the  re- 
ceipt given  by  him,  and  carried  them  over 
its  road  to  Girard.  Only  a  position  of  its 
charges  therefor  were  paid.  The  agent  at 
Roselle  had  no  authority  from  the  Gulf  road, 
nor  did  he  pretend  to  have  any.  No  agree- 
ment or  arrangement  of  any  kind  existed 
between  the  two  roads  in  reference  to  the 
shipments  of  freight  or  contracts  therefor. 
Held,  that  the  Gulf  road  had  a  lien  upon  the 
goods  for  its  unpaid  charges.  Wolf  v. 
HbMS''i,  22Kans.,  659.     1879. 

398.  —  non-payment  of  freight  charges ; 
sale  of  goods  for  charges.  By  s.  166  of  the 
South  Western  Railway  Act,  4  and  5  W.  4, 
c.  Ixxxviii,  the  tolls  authorized  by  the  act 
were  to  be  paid  to  such  persons,  at  such 
places  on  or  near  the  railway,  and  in  such 
manner  as  the  directors  should,  by  notice  to 
be  annexed  to  the  list  of  tolls,  appoint ;  and, 
in  case  of  refusal  or  neglect,  on  demand,  to 
pay  such  tolls,  the  person  to  whom  the  tolls 
ought  to  have  been  paid  is  empowered  to 
seize  the  goods  for  or  in  respect  of  which 
such  tolls  ought  to  have  been  paid,  or  any 
other  goods  belonging  to  the  party  which 
shall  pass  on  or  along  the  railway,  and  de- 
tain the  same  until  payment  of  the  tolls  and 
charges,  and,  if  the  goods  are  not  redeemed 
within  five  days,  the  same  shall  be  appraised 
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and  sold,  and  such  tolls  and  charges  satis- 
fied thereout  as  the  law  directs  in  oases  of 
distress  for  rent.  Held,  that  where  the  com- 
pany seized  and  sold  without  complying 
with  these  several  conditions,  no  demand 
of  the  tolls  having  been  made;  and  the 
seizure  not  having  been  made  by  "the  per- 
son to  whom  the  tolls  ought  to  have  been 
paid,"  and  the  sale  having  taken  place  with- 
out an  appraisement,  they  became  trespass- 
ers ah  initio.  North  v.  London  and  South 
Western  Ry  Co.,  14  Common  Bench,  N.  8., 
132;  108  E.  C.  L  ,  131.     1863. 

899.  —  overcharge,  A  common  can-ier 
has  a  lien  on  the  goods  transported  by  him 
for  the  freight  due  for  the  whole  route,  and 
may  retain  the  goods  until  the  freight  is 
paid;  but  the  payment  of  the  freight,  and 
the  delivery  of  the  goods,  are  concomitant 
or  concurrent  acts;  and  if  the  consignee  is 
ready  and  willing  to  pay  the  freight  due  on 
having  the  goods  delivered  to  him,  and  the 
carrier  refuses  to  deliver  them  unless  he  will 
pay  more  than  is  due,  the  consignee  may 
maintain  detinue  for  the  goods,  or  trover  for 
their  conversion,  without  making  a  formal 
tender,  or  paying  the  money  into  court. 
Long  V,  Mobile  and  Montgomery  R,  R.  Co., 
51  Ala.,  513.     1874. 

400.  —  sale  of  goods  for  freight  charges. 
Where  goods  are  delivered  by  a  common 
carrier  at  their  place  of  destination,  and  aro 
not  taken  out  of  his  custody  by  tJio  con- 
signee within  sixty  days,  if  they, are  of  a 
perishable  character  (or  ninety  days,  if  not 
perishable),  they  may  be  advertised  and  sold 
by  him  for  non-payment  of  freight  and 
charges,  "after  thirty  days'  notice"  (Rev. 
Code,  §§  1884-85);  and  hei  is  not  required  to 
wait  until  the  expiration  of  the  sixty  or 
ninety  days,  as  the  case  may  be,  before  ad- 
vertising the  sale  (Brickell,  J.,  dissenting). 
Western  R.  R.  Co.  v.  Rembert,  50  Ala.,  25. 
1873. 

401.  —  waiver.  If  a  common  carrier,  or 
other  bailee,  when  goods  are  demanded  of 
him  by  the  true  owner,  refuses  to  deliver 
them  except  to  the  consignee,  or  to  the  per- 
son holding  the  receipt  given  for  transporta- 
tion, but  asserts  no  lien  for  storage  paid  by 
him,  he  cannot  afterwards  set  up  that  claim 
to  defeat  an  action  by  the  owner,  but  must 
be  held  to  have  waived  it.    Leigh  Brothers 


V,  Mobile  and  Ohio  R.  B.  Co.,  68  Ala.,  165. 
1877. 
402.  OU;   tanks  belonging  to  shipper. 

The  defendant  was  one  of  the  companies 
forming  a  continuous  and  connecting  line  of 
railroads  from  Titusville  to  Boston,  engaged 
in  the  business  of  transporting  oil  and  other 
freight  from  the  former  to  the  latter  place. 
By  an  arrangement  between  such  companies 
cars  loaded  with  freight  were  ran  from  each 
terminus  over  the  whole  length  of  the  line. 
The  plaintiffs,  being  shippers  of  oil  at  Titus- 
ville. provided  and  furnished  wooden  tanks 
of  their  own,  suitable  for  holding  oil  to  be 
transported  over  the  continuous  line ;  and,  by 
an  arrangement  between  them  and  one  of 
the  companies,  such  tanks  were  placed  on 
platform  cars  belonging  to  that  company, 
and  fastened  thereto,  for  safety,  but  they 
were  to  remain  the  property  of  the  plaint- 
iffs. Cars  with  tanks  thereon,  filled  with  oil 
belonging  to  the  plaintiffs,  were  run  between 
T.  and  B.  After  the  tanks  were  emptied  of 
their  contents  at  B.,  the  cars,  with  the 
empty  tanks  thereon,  were,  by  the  same  line, 
returned  to  T.  The  carriers  furnished  the 
plaintiffs  with  a  bill  of  lading  for  each  sliip- 
raont  of  oil,  specifying  the  qu.antity  of  oil, 
but  no  mention  was  made  of  the  tanks 
themselves.  No  bill  of  lading  was  furnished 
on  the  return  of  the  empty  tanks,  nor  waa 
any  consideration  paid  for  the  transportation 
of  such  empty  tanks,  independent  of  that 
paid  for  the  transportation  of  the  oil  from 
T.  to  B. ;  nor  was  any  special  arrangement 
made  as  to  the  return  transportation.  Two 
of  the  tanks,  filled  with  oil,  owned  and 
shipped  by  the  plaintiiTs  to  B.,  while  being 
carried  on  that  part  of  the  line  owned 
and  operated  by  the  defendant,  were  with 
their  contents  burned  and  destroyed.  Held, 
that  the  general  business  of  the  defendant 
was  that  of  a  common  carrier ;  and  if  it  was, 
in  fact,  or  in  a  legal  sense,  transporting,  for 
hire,  the  tanks  destroyed,  then  the  plaintiffs' 
claim  against  it,  for  the  value  of  the  tanks, 
was  established.  That  under  the  arrange- 
ment made  by  the  plaintiffs  with  the  railroad 
companies,  the  latter  assumed,  as  to  the 
tanks,  the  unrestricted  liabilities  of  a  com- 
mon carrier.  Spears  v.  Lake  Shore  and 
Michigan  Southern  It.  R.  Co.,  67  Barbour 
(N.  Y.),  518.     1876. 
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403.  Owner  may  recover  though  he  is 
not  the  shipper.  Where  negligence  is  shown, 
the  owner  may  recover  damages  against  the 
carrier  though  he  is  not  the  shipper.  The 
action  does  not  sound  in  contract.  Harvey 
V.  Terre  Haute  and  Indianapolis  i?.  R.  Co., 
«  Mo.  App.,  585.     1879. 

404.  Ownership  of  goods ;  husband  and 
wife.  Special  property  in  goods  may,  under 
the  code,  enable  a  party  to  sue  in  his  own 
name  as  in  replevin  or  trover.  Where  the 
entire  property  is  in  the  consignor,  he  is  the 
proper  party  to  sue ;  where  the  entire  prop- 
erty is  in  the  consignee,  the  latter  sues; 
when  both  are  interested,  one  as  general, 
the  other  as  special  owner,  either  may  sue. 
A  recovery  in  such  action,  properly  insti- 
tuted, will  be  a  bar  to  any  subsequent  ac- 
tion against  the  same  defendant  at  the  suit 
of  another  party  having  either  a  general  or 
special  property  in  the  goods.  The  husband 
may  sue  for  the  household  goods  of  his  wife. 
Dernier,  South  Park  and  Pacific  R.  R.  Co.  v. 
Frame,  6  Colo.,  382.     1882. 

405.  Partnership ;  violation  of  the  stat- 
ute by  shipper.  In  an  action  brought  to  re- 
cover damages  for  injuries  to  a  carriage, 
transported  by  defendant  from  Buffalo  to 
New  York,  the  plaintiff  was  non-suited  on 
the  ground  that  he  carried  on  business  under 
the  name  of  Wood  Bros.,  although  no  other 
person  was"  interested  therein.  By  the  bill 
of  lading  the  carriage,  which  was  marked 
"  Wood  Bros.,"  was  to  be  delivered  in  New 
Tork  "to  the  party  entitled  to  the  same." 
Held  that,  as  the  plaintiff  was  in  fact  the 
owner  of  the  carriage,  he  was  entitled  tb 
claim  the  same  at  New  York,  and  that  the 
fact  that  he  was  carrying  on  business  in  a 
manner  forbidden  by  the  laws  of  the  state, 
did  not  relieve  the  defendant  from  fulfilling 
the  contract  of  carriage  it  had  entered  into 
with  him.  Wood  v.  Erie  R'y  Co.,  9  Hun 
(N.  Y.),  648,  1877;  Wood  v.  Erie  R'y  Co.,  72 
N.  Y.,  196,  1878. 

406.  Packed  parcels;  rates.  A  railway 
company  cannot  impose  the  full  rate  upon 
packed  parcels,  which  it  might  charge  if 
^aid  parcels  were  shipped  separately.  0am- 
blos  V.  Philadelphia  arid  Reading  R.  R.  Co., 
9  Philadelphia  (U.  S.  C.  C.  \  411.     1873. 

407.  Payment  of  freight ;  rescission  of 
ooutract ;  recovery  of  freight  paid.  Where, 


by  the  terms ,  of  a  contract  for  the  sale  of 
grain,  the  purchaser  was  to  pay  the  freight 
thereon,  and  did  so  pay  it,  but  refused  to  re- 
ceive the  grain,  and  the  contract  was 
rescinded,  it  was  held  that  he  could  not  re- 
cover the  amount  paid  for  freight  from  the 
carrier.  Jack  v.  Des  Moines  and  Fort 
Dodge  R.  R.  Co.,  53  la.,  399.     1880. 

408.  Bates;  small  pacliages.  A  railway 
company  was  empowered  by  the  s.  175  of 
its  act  of  incorporation  (6  and  7  W.  4, 
c.  ovi)  to  charge  certain  tonnage  rates,  and 
(by  ss.  177  and  179)  to  provide  locomotives  or 
other  power  for  the  carriage  and  conveyance 
of  passengers,  cattle,  goods,  etc.,  and  to  make 
reasonable  charges  for  such  carriage  and 
conveyance,  in  addition  to  the  tonnage  rates. 
By  s.  182  it  was  provided  that  the  company 
m.ight,  "from  time  to  time,  make  such  or- 
dei-s  for  fixing  the  sum  to  be  charged  by  it 
in  respect  of  small  parcels,  not  exceeding 
1  cwt.  each,  as  to  it  should  seem  proper." 
And  by  s.  186  it  was  further  provided  that 
"  the  aforesaid  rates  and  tolls  to  be  taken  by 
virtue  of  the  act  should  at  all  times  be 
chai'ged  equally  and  after  the  same  rate  per 
ton  throughout  the  whole  of  the  said  rail- 
way, in  respect  of  the  same  description  of 
articles,  matters  or  things,"  and  that  "no 
reduction  or  advance  in  the  said  rates  and 
tolls  should  either  directly  or  indirectly  be 
made  partially  or  in  favor  of  or  against  any 
particular  person  or  company. "  Under  the 
powers  given  to  it  by  s.  182,  the  company 
framed  a  scale  of  charges  for  the  carriage  of 
pai'cels  not  exceeding  1  cwt.  each,  whicji 
charges  were  higher  than  the  tonnage  rates 
warranted  by  s.  175,  but  which  included  a 
reasonable  charge  for  the  use  of  its  carriages 
and  locomotive  power  under  ss.  177  and  179. 
Under  this  scale,  where  a  number  of  separate 
parcels  (each  weighing  less  than  1  cwt. ,  but 
exceeding  1  cwt.  if  taken  in  the  aggregate) 
were  brought  to  the  railway  by  the  same 
person,  and  containing  the  same  article,  and 
all  directed  to  the  same  person  at  their  place 
of  destination,  the  company  charged  the  ton- 
nage or  lower  rate  allowed  by  s.  175 ;  but  if 
similar  parcels  wei-e  brought,  addressed  to 
several  different  persons,  they  were  charged 
the  higher  or  parcels  rate.  Under  a  special 
case  setting  out  these  facts,  held,  that  there 
was  nothing  to  induce  the  court  (or  which 
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ought  to  induce  a  jury)  to  infer  that  the 
charges  so  made  were  unreasonable,  regard 
being  had  to  the  additional  trouble  incurred 
by  the  company.  Baxendale  v.  Eastern 
Counties  B'y  Co.,  4  Common  Bench,  N.  8., 
68;  98  E.  C.  L.,  61.     1858. 

409.  Statute  of  frauds.  A.  agreed  ver- 
bally to  buy  of  B.  all  the  whalebone  he  could 
procure  at  a  certain  price,  to  be  sent  by  a 
particular  railway,  A.  agreeing  to  pay  the 
carriage.  Some  whalebone,  to  an  amount 
exceeding  101.,  having  been  delivei'ed  at  the 
railway  station  by  B.,  consigned  to  A.,  and 
having  been  duly  invoiced  to  him,  was  lost 
in  the  transit.  B.  then  wrote  requesting  A. 
to  make  a  claim  against  the  company.  Held, 
that  there  having  been  no  acceptance  and 
receipt  of  the  goods  within  the  s.  17  of  the 
statute  of  frauds,  A.,  the  consignee,  was 
not  entitled  to  sue  the  railway  company  for 
the  loss.  Coombs  v.  Bristol  and  Exeter  R'y 
Co.,  8  Hurlstone  &  Norman  (Exchequer), 
510.    1858. 

410.  Verdict.  A  verdict  in  a  doubtful 
case  upheld  under  the  evidence.  Central  R. 
R.  Co.  V.  Ferguson,  68  Ga.,  88.    1879. 


CABRIAGE  OF  PASSENGERS. 

See  Baooaoe;  Injury  to  Fassenoehs, 

[The  various  matters  conneoterl  with  the  carriage 
of  passengers  will  be  found  distributed  under  the 
various  appropriate  heads  In  this  digest.] 

1,  Delay.  A  tradesman  took  a  ticket  to 
go  by  railway  from  London  to  Hull.  On  ar- 
riving at  Grimsby  he  found  no  train  ready 
to  take  him  to  Hull  the  same  night,  as  it 
should  have  been  according  to  the  published 
time-bill.  He  slept  at  Grimsby,  and  in  the 
morning  paid  Is.  4d.  fare  to  Hull.  In  con- 
sequence of  the  delay  he  failed  to  keep  ap- 
pointments with  his  customers,  and  was 
detained  many  days.  Held,  that  though  he 
would  have  been  entitled  to  have  performed 
the  contract  at  the  expense  of  the  railway 
company,  yet  not  having  done  so,  that  he 
was  not  entitled  to  recover  anything  more 
than  nominal  damages  in  addition  to  the 
1«.  4d.,  and  perhaps  the  cost  of  his  bed,  etc., 
at  Grimsby.  Hamlin  v.  Great  Nortliern  R'y 
Co.,  1  Hurlstone  &  Norman  (Exchequer), 
408,  1856;  88  Eng.  Law  &  Equity,  835, 


2,  —  G.  purchased  of  the  M.  and  C.  R,  R. 
Co.  a  ticket  entitling  him  to  passage  on  the 
train  from  S.  to  C.  He  was  at  the  depot  at 
train  time,  as  indicated  by  the  schedule. 
Tlie  train  ran  sixty  yards  beyond  the  plat- 
form, halted  only  a  moment,  not  long  enough 
to  afford  time  to  get  aboard.  A  freight  train 
arrived  at  eight  A.  M.,  same  day,  and  con- 
veyed him  to  C.  No  damages  were  proved 
except  disappointment,  delay  and  incon- 
venience. The  jury  found  a  verdict  for 
$1,500  for  plaintiff.  Held,  that  this  verdloii 
was  excessive;  that  punitive  damages  will 
not  be  allowed  in  the  absence  of  any  circum- 
stances of  malice,  oppression,  \  insult,  per- 
sonal injury,  damages  to  business,  mental  or 
physical  suffering,  although  something  more 
than  actual  damages  may  be  awarded  against 
common  carriers,  by  way  of  punish meni? for 
neglect  of  duty  and  protection  to  the  public. 
Memphis  and  Charleston  R,  R,  Co.  v.  Oreen, 
53  Miss.,  779.     1875. 

8.  —  error  in  time  tables.  The  G.  N.  R'y 
Co.,  whose  line  communicated  witli  the  line 
of  the  N.  E.  R'y  Co.  at  M.,  had  arrangemonts 
by  which  its  trains  starting  frt)m  P.  at  7 
P.  M.,  and  going  to  M.,  there  met  a  train  of 
the  N.  E.  Company  running  from  M.  to  H., 
by  which  passengers  from  P.  to  H.  were  for- 
warded. The  G.  N.  Company  published 
monthly  time  tables,  which  stated,  in  the 
usual  way,  that  the  7  P.  M.  train  from  P. 
carried  to  H.  At  the  end  of  the  mouth, 
after  the  G.  N.  time  tables  for  the  ensuing 
month  were  prepared  in  tliis  form  and 
printed,  but  before  they  were  published,  the 
N.  E.  Company  discontinued  the  train  fioiii 
N.  to  II.  The  G.  N.  made  no  alteration  in 
its  time  tables  already  printed,  but  published 
and  circulated  thorn  after  it  knew  that  there 
waa  no  such  train.  Plaintiff,  having  seen 
one  of  the  time  tabloH,  made  his  arrange- 
ments, on  the  faith  of  it,  to  go  from  P.  to  H. 
by  the  7  P.  M.  train;  he  came  to  P.  in  time, 
went  to  the  station,  and  then,  for  the  first 
time,  learned  that  he  could  go  no  further 
than  M.  by  that  train.  He  was  delayed  in 
his  journey,  and  sustained  damage,  for 
which  he  sued  the  G.  N.  Company.  Held,  by 
the  whole  court.  Lord  Campbell,  C.  J.,  Wight- 
man  and  Crompton,  JJ.,  that  he  was  entitled 
to  recover  on  the  ground  that  the  circulation 
of  the  time  tables  amounted  to  a  representa- 
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tion  on  the  part  of  the  defendant  that  there 
was  a  train,  which  was  false  to  the  knowl- 
edge of  those  making  it,  and  calculated  to 
induce  the  plaintiff  to  act  as  he  did.  Denton 
V.  Great  Northern  B'y  Co.,  5  Ellis  &  Black- 
burn, 860;  85  E.  C.  L.,  860,  1856;  34  Eng. 
Law  &  Equity,  154. 

4.  —  excursion  tickets.  Excursion  tickets 
were  issued  by  the  G.  N.  R'y  Co.  at  B.  to 
convey  passengers  to  L.  and  back,  by  any 
train  advertised  for  that  purpose,  within  the 
following  fourteen  days.  B.  Was  not  on  the 
line  of  the  G.  N.  R'y  Co.,  but  on  that  of 
the  S.  Y.  R'y  Co.,  wiiich  joined  the  other 
line  at  D.  Two  trains  a  day  (morning  and 
evening)  were  then  advertised  for  the  con- 
veyance back  from  L.,  in  pursuance  of  the 
notice  on  the  ticket,  but  B.  was  not  men- 
tioned in  the  advertisement  as  One  of  the 
stations  at  which  either  of  those  trains 
would  stop,  although  D.  was  so  mentioned. 
H.,  who  had  taken  one  of  the  tickets  at  B., 
and  had  been  conveyed  to  L.,  returned 
within  the  fourteen  days  by  one  of  the  even- 
ing trains,  and,  on  arriving  at  D.  the  next 
morning,  found  that  there  was  no  train  for 
B.  on  that  day.  He  posted  to  B.,  and  sued 
the  company  for  the  expense  of  so  doing. 
Held,  that  he  was  entitled  to  recover.  Haw- 
croft  V.  Oreat  NortKern  B'y  Co.,  8  Eng.  Law 
&  Equity,  363;  16  Jurist,  196.     1853. 

5.  —  special  train.  The  failure  to  make 
connection  through  delay  of  a  train  will  not 
authorize  a  passenger  to  hire  a  special  train 
and  charge  the  expenses  thereof  to  the  car- 
rier, in  a  case  where  there  is  •  no  business  or 
engagement  rendering  such  act  especially 
necessary.  Le  Blanche  v.  London  and  North 
Western  By  Co.,  Law  Reports,  1  Common 
Pleas  Division,  286,  1876;  17  Eng.  (Moak)-, 
248. 

6.  —  ticket.  The  mere  taking  of  a  ticket 
for  a  journey  by  railway  does  not  amount 
to  a  contract  on  the  part  of  the  railway 
company,  or  impose  upon  it  a  duty,  to  have 
a  train  ready  to  start  at  the  time  at  which 
the  passenger  is  led  to  expect  it.  Hurst  v. 
Oreat  Western  By  Co.,  19  Common  Bench, 
N.  S.,  310;  115  E.  C.  L.,  310.     1865. 

7.  Failure  to  carry  passengers.  It  is  the 
duty  of  those  in  charge  of  a  train,  on  ap- 
proaching a  station  where  such  trains  stop 
upon  being  flagged  so  to  do,  to  be  on  the 


alert,  and  look  out  for  such  signal,  and  stop 
when  it  is  given.  Morse  v.  Duncan,  8  Amer. 
&  Eng.  R.  R.  Cases  (U.  S.  C.  C),  374.     1883. 

8.  Failure  to  I'un  train.  A  railroad  com- 
pany, which  fails  to  run  a  train  according 
to  its  published  schedule,  unless  prevented 
by  some  valid  reason,  is  liable  to  a  person 
sustaining  injury  from  such  failure,  for  the 
damages  actually  sustained  by  him  as  the 
direct  and  necessary  result  thereof.  Savan- 
nah, Skidaway,  etc.,  B.  B.  Co.  v.  Bonaud,  58 
Ga.,  180.     1877. 

9.  Failure  to  stop  at  station.  Where  a 
person  who  had  purchased  a  ticket  for  pas- 
sage to  a  certain  station,  by  his  own  fault  or 
mistake  got  upon  a  train  which,  by  the  rules 
of  the  company,  did  not  stop  at  that  station, 
he  could  not  recover  damages  of  the  com- 
pany for  the  refusal  and  failure  of  the  con- 
ductor to  stop  the  train  and  let  him  off  at 
such  station.  Ohio  and  Mississippi  B'y  Co. 
V.  Applewhite,  53  Ind.,  540,  1876;  Beauehamp 
V.  International  and  Oreat  Northern  B'y 
Co.,  56  Tex.,  239,  1882;  9  Amer.  &  Eng.  R; 
R.  Cases,  307. 

10.  —  A  railway  company  is  not  required 
to  stop  a  train  and  allow  a  passenger  to  get 
off,  except  at  a  regular  station  or  stopping 
place.  Pittsburgh,  Cincinnati  and  St. 
Louis  B'y  Co,  v.  Nuzum,  50  Ind.,  141,  1875; 
9  Amer.  R'y  Rep.,  396. 

11.  —jumping  from  car.  T.  went  aboard 
the  cars  and  paid  fare  to  Boguichitto.  The 
train  did  not  stop,  but  ran  past  two  miles  to 
a  water  tank.  T.  demanded  that  the  train 
should  return.  The  conductor  was  courteous 
and  polite,  and  submitted  the  option  to  T. 
to  leave  the  train  at  the  tank  or  ride  to  the 
next  station  and  return  to  Boguichitto  free 
of  charge.  T.  accepted  the  latter  alterna- 
tive. Held,  that  this  was  a  compulsory 
choice.  The  train  upon  which  he  returned 
ran  beyond  the  station  and  landed  him 
about  one  hundred  and  fifty  yards  beyond, 
and  he  voluntarily  jumped  off  without  in- 
jury. On  the  trial,  the  counsel  for  de- 
fendant demurred  to  the  testimony,  and  the 
court  sustained  the  demui-rer.  Held,  that 
this  was  error.  Thompson  v.  New  Orleans, 
Jackson,  etc.,  B.  B.  Co.,  50  Miss.,  315.     1874. 

12.  Free  passes.  Public  policy  requires 
that  common  carriers  should  exercise  the 
same  extreme  care  in  carrying  passengers 
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free  as  in  carrying  them  for  hire.  (See  In- 
jury TO  PASSKNauES.)  Flint  and  Pere 
Marquette  R'y  Co.  v.  Weir,  87  Mich.,  111. 
1877. 

18.  Bates.  The  W.  Company  by  its  origi- 
iial  act  was  authorized  to  charge  reasonable 
rates  for  the  conveyance  of  passengers.  By 
a  subsequent  act  the  company  was  empow- 
ered to  extend  its  line  and  to  charge  a  lump 
sum  for  carrying  passengers  over  that  ex- 
tension. A  third  and  later  act  allowed  the 
W.  Company  to  amalgamate  with  another 
company,  provided  that  it  reduced  its 
charges  to  the  same  scale  as  that  of  the 
other  company.  That  scale  was  ono  penny 
a  mile  for  each  third-class  passengei*.  The 
plaintiff  traveled  over  the  line  oC  the  W. 
Company  with  a  third-class  ticket,  and  was 
charged  as  his  fare  at  more  than  the  rnto  of 
one  penny  a  mile.  In  the  course  of  his 
journey  he  traveled  over  the  extension.  The 
W.  Company  also  charged  the  plaintiff  with 
the  government  duty.  Held,  that  the  W.  Com- 
pany was  not  entitled  to  charge  the  plaintiff 
more  than  one  penny  per  mile,  but  lliat  it 
was  entitled  to  charge  him  with  tiie  govern- 
ment duty.  Brown  v.  Great  WeHlem  R'y 
Co.,  Law  Reports,  9  Queen's  Bench  Division, 
744,  1882;  9  Amer.  &  Eng.  R.  R.  Cases,  271. 

14.  Sunday  contract.  A  complaint 
charged,  in  substance,  tliat  the  plaintiff, 
with  about  eighty  other  residents  of  M.,  de- 
sired to  attend  certain  religious  ceremonies 
at  W.  on  a  certain  Sunday;  that  through 
their  agent  they  individually  contracted  with 
defendant  to  carry  them  from  M.  to  W.  and 
back  on  that  day  by  a  special  train,  which 
was  to  leave  W.  on  its  return  to  M.  at  5:30 
P.  M. ;  that  the  party  was  carried  to  W.,  but 
defendant  did  not  have  cars  ready  to  bring 
them  back  at  the  appointed  time,  but  failed 
and  refused  to  furnish  any  means  of  bring- 
ing them  back,  by  reason  whereof  plaintiff 
was  greatly  injured  in  bodily  health,  suffered 
great  pain  and  anxiety  of  mind,  lost  nmch 
time  from  business,  and  was  subjected  to  in- 
dignities and  insults  from  tlie  employes  of 
the  company.  A  second  count,  similar  to 
the  first  in  other  respects,  alleged  that  the 
agent  of  plaintiff  and  others  agreed  on  their 
behalf  with  defendant  to  pay  a  certain  wum 
for  the  special  train  for  the  party.  }{dd, 
that  the  action  was  upon  special  contract, 


and  not  for  a  tort.  No  action  could  be  sus- 
tained against  the  defendant  for  a  breach  of 
its  general  duty  as  carrier  upon  the  facts  al- 
leged, defendant  being  under  no  obligation 
to  carry  .any  person  on  its  road  on  Sunday. 
The  action  being  on  contract,  the  court  erred 
in  refusing  to  charge  that  plaintiff  could  not 
recover  for  disappointment  of  mind,  sense 
of  wrong,  or  injury  to  his  feelings.  Walsh 
V.  Chicago,  MilivauJeee  and  St.  Paul  R'y  Co., 
42  Wis.,  3.3,  1877;  15  Amer.  R'y  Rep.,  71. 

15.  Train  Ibroalfing  or  running  off  the 
track  Is  prima  faclo  nejfllgfinco.  Whore 
an  accident  happens  to  a  passenger  in  a 
carriage,  on  a  line  of  railway,  either  by 
the  carriage  breaking  down  or  runn'ng  off 
the  rails,  that  is  prima  facie  evidence  for 
the  jury  of  negligence  on  the  part  of  the 
railway  company,  and  the  court  will  not 
grant  a  rule  to  set  aside  the  venlict  or  for  ii 
non-suit.  Dawson  v.  Manchester  R'y  Co.,  7 
Hurlstone  &  Norman  (Exchequer),  Ameri- 
can Reprint,  1087 ;  5  Law  Times,  N.  S.,  682. 
1862. 


CATTLE. 

I  OAnBiAOB  OF  Live  Stook!  Injubv  to  Domestio 
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CATTLE-GUAUDS, 

See  lN.ionT  to  Domustio  Aotmam. 

1.  Constitutional  law.  A  railway  com- 
pany exercising  its  powers  subject  to  the 
provisions  of  the  present  constitution  of 
Ohio,  and  required  by  the  act  of  1874  (71 
Oliio  L.  85),  passed  since  its  incorporation, 
to  construct  and  maintain  cattle-guards  at 
places  on  its  road  where  public  highways 
are  or  may  be  constructed  across  its  track, 
is  not  entitled  to  compensation  for  making 
or  maintaining  such  cattle-guards.  Lake 
Shore  and  Michigan  Southern  R'y  Co,  v. 
Sharpe,  7  Amer.  &  Eng.  R.  R.  Cases  (Ohio), 
548,  1882;  Railway  Co.  v.  Sharpe,  88  Ohio 
St.,  150,  1883. 

2.  Failnre  to  erect;  (iamagos.  in  an  ac- 
tion for  damages  for  injuries  caused  to 
growing  crops  in  consequence  of  a  failure  to 
construct  cattle-guards,  the  measure  of  re- 
covery is  the  market  value  of  the  crops 
when  matured,  less  the  expense  of  fitting 
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them  for  the  market  from  the  time  of  the 
injury,  and  diminislied  by  whatever  the 
value  of  the  portion  saved,  if  any,  may  be. 
Smith  V.  Chicago,  Clinton  and  Dubuque  R. 
JJ.  Co.,  38  la.,  518.     1874. 

3.  —  Where  the  owner  had  applied  to 
different  persons  connected  with  the  railroad 
to  have  cattle-guards  put  in,  and  had  reason 
to  expect  they  would  be,  he  was  justified  in 
planting  his  crops  in  the  unprotected  field. 
lb. 

4.  —  Where  an  action  is  brought  before  a 
justice  of  the  peace  against  a  railway  com- 
pany for  neglecting  to  make  proper  cattle- 
guards  on  the  railroad  when  it  entered  and 
left  fenced  land,  whereby  stock  entered 
upon  the  premises  of  plaintiff  and  committed 
damages  to  his  growing  crops,  held,  the  ac- 
tion is  one  against  the  railway  company  for 
damages  resulting  from  omission  of  positive 
duty  required  of  it  by  the  statute,  and  not 
an  action  for  trespass  on  real  estate.  Held, 
further,  that  in  such  an  action  the  plaintiff 
has  the  right  to  include  in  his  claim  for 
damages  the  value  of  his  services  iu  driving 
out  and  herding  the  stock  to  prevent  further 
and  additional  damages  to  the  crops.  St. 
Louis  and  San  Francisco  R'y  Co.  v.  Sharp, 
37  Kans.,  134,  1883;  Same  v.  Edwards,  ib., 
137 ;  Smith  v.  Chicago,  Clinton  and  Dubuque 
R.  R.  Co.,  38  la.,  518,  1874. 

5.  —  Land  belonging  to  one  party  was  in- 
closed in  common  with  that  of  another,  at  a 
time  a  railway  was  constructed  through  it, 
and  subsequently  a  division  fence  was 
erected,  and  the  company  notified  to  con- 
struct a  cattle-guai'd  thereat,  which  it  failed 
to  do.  Held,  that  the  company  was  liable 
for  injury  done  to  the  crops  upon  the  land 
by  cattle  which  entered  it  from  the  railway, 
and  that  the  measure  of  damages  was  the 
actual  value  of  the  crops  destroyed.  Don- 
ald V.  St.  Louis,  Kansas  City  and  Northern 
iJVCo.,  44  la.,  157.     1876. 

6.  Leased  lines.  Where  a  railway  com- 
pany omits  to  make  sufficient  cattle-guards 
•where  the  track  enters  and  leaves  an  un- 
f  enced  field,  held,  that  the  company  is  liable 
to  the  owner  of  the  field  for  damages  result- 
ing therefrom;  and  this  liability  is  not 
avoided  by  the  fact  that,  after  constructing 
its  road,  the  company  leased  the  same  to  an- 
other railway  company.    St.  Louis,  Wichita 

YOL.  II  — 10 


and  Western  R'y  Co.  v.  Curl,  38  Kans.,  633, 
1882;  11  Amer.  &  Eng.  R.  t.  Cases,  458. 

7.  Sufflciency.  In  an  action  for  an  injury 
to  a  horse,  caused  by  the  defective  construc- 
tion of  a  railway,  the  testimony  of  an  ex- 
pert that,  in  his  opinion,  a  cattle-guard  or 
barrier  was  necessary  at  a  particular  point, 
is  incompetent.  Amste:in  v.  Gardner,  134 
Mass.,  4.     1883. 

8.  —  In  an  action  for  damages  resulting 
from  defective  cattle-guards,  where  the 
evidence  showed  that  the  defendant  put  in 
cattle-guards  which  were  possibly  sufficient, 
and  that  afterwards  they  were  broken  and 
rendered  almost  useless,  held,  that  the  court 
below  did  not  err  in  refusing  to  give  an  in- 
struction to  the  jury  which  embodied  the 
following  proposition:  "Unless  the  jury  be- 
lieve from  the  evidence  that  said  railway 
company  did  so  fail  to  put  in  proper  cattle- 
guards  at  such  places,  then  they  will  find 
for  the  defendant."  St.  Louis  and  San 
Francisco  R'y  Co.  v.  Edwards,  36  Kans.,  73, 
1881;  7  Amer.  &  Eng.  R.  R.  Cases,  547. 


CELIAR, 

1.  Drain.  In  a  suit  for  an  injury  to  a 
drain  leading  froni  the  plaintiff's  cellar,  the 
fact  that  the  drain  imperfectly  accomplished 
the  purposes  for  which  it  was  constructed 
cannot  justify  the  injury  to  it ;  nor  may 
such  injury  be  justified  by  a  license  from  a 
third  party  on  whose  land  the  drain  is  in 
part  constructed.  Ohio  and  Mississippi  R'y 
Co.  V.  Hemberger,  43  Ind.,  463.     1873. 

2.  Injnry.  It  is  not  neccessary  that  one 
whose  cellar  drain  has  been  injured  by  a 
railway  consti-uction  should  give  notice  of 
the  injury  to  the  party  that  committed  the 
injury  before  commencing  suit  to  recover 
damages.    Ib. 


CERTIFICATES  OF  INDEBTEDNESS. 

1.  Eastern  Railroad  Co.  A  secured  cred- 
itor of  the  Eastern  R.  R.  Co.  is  not  entitled, 
after  the  lapse  of  four  years  from  the  enact- 
ment of  the  Stat,  of  1876,  ch.  336,  and  five 
years  from  the  time  to  which,  by  the  tei'ms 
of  the  statute,  the  claims  against  the  com- 
pany were  to  be  made-up  as  cash,  to  present 
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his  claim  for  adjustment  and  to  receive  cer- 
tificates of  indebtedness  therefor,  he  having 
in  the  mean  time  received  interest  on  his 
de(jt  at  a  greater  i-ate  than  he  would  have 
received  under  such  certificates.  Hamor  v. 
Eastern  B.  B.  Co.,  133  Mass.,  315.    1883. 


CERTIORARI. 

See  Eminent  Domain:  Hiohwat. 

1.  Appeal.  Where  counsel  have  been  mis- 
led by  counsel  on  the  other  side  of  the  cause, 
as  to  the  time  for  taking  an  appeal,  a  writ  of 
certiorari  will  issue  upon  a  proper  showing. 
Parker  v.  Wilmington  and  Weldon  R.  R.  Co., 
84  N.  C,  118.     1881. 

2.  —  Certiorari  proceedings  cannot  be 
used  in  lieu  of  an  appeal  or  writ  of  en-or  in 
an  action  at  law.  Scates  v.  Chicago  and 
Northwestern  R'y  Co.,  104  III.,  93.     1882. 

8.  Common  law  writ.  A  statute  prescrib- 
ing that  the  determination  of  an  inferior 
tribunal  shall  be  final  and  conclusive  is  a 
bar  as  well  to  a  review  by  a  common  law 
certiorari  as  by  appeal.  People  ex  rel.  v. 
Betts,  55  N.  Y.,  600.     1874. 

4.  Eminent  domain.  Certiorari  will  lie  to 
review  proceedings  to  condemn  land  when 
void  for  want  of  jurisdiction;  though  it 
should  not  be  favored  where  there  is  any 
other  adequate  remedy.  Dunlap  v.  Toledo, 
Ann  Arbor  and  Grand  Trunk  B.  B.  Co.,  46 
Mich.,  190.     1881. 

5.  —  A  writ  of  certiorari  removing  con- 
demnation proceedings  to  the  supreme  court 
was  not  retained  by  the  court  where  the 
questions  raised  were  such  as  could  be  raised 
by  certiorari  or  appeal  after  the  inquest  of 
damages,  and  the  retention  of  the  writ  was 
likely  to  do  injury  by  delaying  the  proceed- 

,  ings.    Detroit  Western  Transit  Junction  Ky 
Co.  V.  Backus,  48  Mich.,  583.     1883. 

6.  Injury  to  domestic  animals.  Where  a 
judgment  for  damages  for  killing  stock  is 
set  aside  on  certiorari  the  cause  should  be 
remanded  for  a  new  trial.  Mitchell  v.  West- 
em  and  Atlantic  B.  B.  Co.,  66  Ga. ,  343.    1880. 

7.  Proceedings.  Where  the  proceedings 
on  an  application  for  the  writ  of  certiorari 
are  not  returned  to  the  next  term  of  the 
superior  court,  unless  such  court  convenes 
within  twenty  days  after  the  issuing  of  the 


writ,  the  certiorari  should  be  dismissed., 
Southwestern  R.  R.  Co.  v.  Baldwin,  57  Ga., 
150.    1876. 

8.  Serried  If  a  writ  of  certiorari  is  not 
served  on  or  before  its  return  day,  it  loses- 
vitality  and  ceases  to  operate,  and  cannot  be 
revived  by  rule  of  court  taken  after  such 
return  day.  State  v.  Comm'rs  of  New  Bruns- 
wick, 37  N.  J.  Law,  394.    1875. 


CHAMPERTY. 

1.  Assignment    of    part    of   judgment. 

Where  an  administratrix  paid  an  attorney 
for  services  rendered  in  an  action  com- 
menced by  her  decedent,  by  the  assignment 
to  him  of  a  portion  of  the  judgment  recov- 
ered, in  accordance  with  a  contract  made 
with  the  attorney  by  the  decedent,  it  was- 
held  that  the  assignment  would  not  be  ren- 
dered invalid  by  the  fact  that  such  contract 
was  champertous  and  void.  Ross  v.  Chicago, 
Rock  Island  and  Pacific  R.  R.  Co.,  55  la., 
691.    1881. 

2.  —  A  champertous  contract  between  the 
plaintiff  and  his  attorney  in  an  action  for 
damages  is  no  ground  for  the  abatement  of 
the  action.  Allison  v.  Chicago  and  North- 
western R'y  Co.,  43,  la.,  374.     1875. 

3.  —  compromise.  A  compromise  by  the 
plaintiff  with  defendant,  whereby  a  judg- 
ment waa  released,  was  held  to  discharge  a 
portion  of  the  judgment  assigned  under  a 
champertous  contract  to  the  plaintiff's  attor- 
neys. Atchison,  Topeka  and  Santa  FeB.  iJ. 
Co.  V.  Johnson,  29Kans.,  318, 1883;  11  Amer. 
&  Eng.  R.  R.  Cases,  1.  See,  also,  Coughiinv. 
N.  y.  Central  and  Hudson  Biver  B.  B,  Co., 
71  N.  Y.,  443.     1877. 


CHANCERY. 

1.  New  trial.  A  bill  of  exceptions  iff 
unknown  to  chancery  practice,  and  cannot 
be  reserved  to  the  rulings  of  the  chancellor 
on  the  trial  of  an  issue  of  fact  before  him 
by  a  jury;  the  only  remedy  for  erroneous 
rulings,  whether  the  issue  is  tried  at  law  or 
before  the  chancellor,  is  an  application  to 
the  chancery  court  for  a  new  trial.  Barnett 
V.  Montgomery  and  Eufaula  B.  R.  Co.,  51 
-Ala.,  555.     1874. 
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ur 


Georgia  Statutes  —  Amendment. 


CHANGE  BILLS. 

1.  Georgia  statutes.  Under  the  statutes 
of  Georgia  the  W.  &  A.  R.  R.  Co.  was 
authorized  to  issue  "  change  bills,"  redeem- 
able in  current  bank  notes  when  presented 
in  amounts  of  $5  and  over,  pledging  the 
property  of  the  company  and  the  faith  of 
the  state  for  their  redemption.  Held,  that 
the  company  may  be  sued  on  these  bills  not- 
withstanding the  fact  that  the  state  is  the 
sole  owner  of  the  property  of  the  company. 
Western  and  Atlantic  JR.  R.  Co.  v.  Taylor,  6 
Heiskell  (Tenn.),  408.     1871. 

2.  —  These  bills  not  being  issued  solely  on 
the  faith  and  credit  of  the  state  are  not  bills 
of  credit  within  the  meaning  of  the  federal 
constitution.    Jb. 

8.  —  The  bills,  being  lawful  in  Georgia, 
may  be  enforced  in  Tennessee.     lb. 


CHANGE  OF  LINE. 

1.  Damages  to  private  citizen ;  abandon- 
ment of  line.  In  an  action  by  a  private  cit- 
izen to  recover  damages  from  a  railroad 
company  sustained  in  the  depreciation  of 
his  property  by  such  company's  discontinu- 
ance of  its  old  route  for  the  passage  of  its 
through  trains,  and  its  construction  of  a  new 
route  for  that  purpose,  held,  not  competent 
for  the  citizen  to  raise  the  question  that  such 
acts  of  the  company  were  in  violation  of  its 
charter ;  such  question  could  only  be  raised 
.  in  an  action  brought  by  the  state.  Kinealy 
V.  St.  Louis,  Kansas  City  and  Northern  R'y 
Co.,  69  Mo.,  658,  1879.  See,  also,  Martin- 
dale  V.  Kansas  City,  St.  Joseph  and  Council 
Bluffs  a.  S.  Co.,  60  ib.,  508.     1875. 


CHANGE  OF  VENUE. 

See  Vbnce. 


CHARTER. 

See  Bkidges;  Constitutional  Law;  Direotobs;  Emi- 
nent Domain;  Injunctions. 

1.  Amendment.  The  provision  that  a  cor- 
poration "shall  have  perpetual  succession" 
does  not  plainly  express  an  intent  not  to  re- 
serve power  to  amend  or  repeal  the  charter. 


Notwithstanding  such  a  provision  in  the 
charter  of  a  company,  the  legislature  has 
constitutional  power  to  pass  an  act  amending 
the  charter,  provided  such  amendment  did 
not  affect  its  title  to,  or  right  of  enjoyment 
of,  some  property  right  that  had  previously 
vested.  Cumberland  and  Ohio  R.  R.  Co.  v. 
Barren  County  Court,  10  Bush  (Ky.),  604. 
1874. 

2.  —  All  charters  and  grants  of  or  to  cor- 
porations^  etc.,  shall  be  subject  to  amend- 
ment or  repeal  at  the  will  of  the  legislature, 
unless  a  contrary  intent  be  therein  plainly 
expressed.     Act  of  February  14,  1856.    Ib. 

3.  —  A  charter  being  a  contract,  when  the 
original  charter  provided  that  no  amend- 
ment should  be  made  except  on  the  unani- 
mous petition  of  the  president  and  directors, 
and  any  amendment  so  recommended  to 
be  unanimously  accepted  by  the  president 
and  directors,  an  amendment  accepted  and 
adopted  by  the  president  and  directors  unan- 
imously will  be  valid  as  a  substantial  compli- 
ance with  the  condition,  although  not  recom- 
mended by  the  unanimous  petition  of  the 
president  and  directors,  that  provision  being 
merely  directory.  Deaderick  v.  Wilson,  8 
Baxter  (Tenn.),  108.     1874. 

4.  —  The  power  to  alter  or  repeal  the  char- 
ters of  corporations  does  not  affect  their 
rights  in  their  property  other  than  the  fran- 
chises; but  such  rights  remain  inviolable. 
Attorney  General  v.  R.  R.  Companies,  35 
Wis.,  435.     1874. 

5.  —  A  reserved  power  of  amending  and 
repealing  the  charter  of  a  corporation  is  a 
legislative  power.  Ashuelot  R.  R.  Co.  v.  El- 
liot, 58  N.  H.,  451.     1878. 

6.  —  The  reservation  of  the  right  of  alter- 
ation and  repeal  in  the  charter  of  a  corpora- 
tion has  none  of  the  characteristics  of  a 
mere  power,  which,  when  once  exercised,  is 
exhausted.  Its  effect  is  on  the  legislative 
grant  itself,  to  prevent  its  becoming,  what 
it  otherwise  might  become,  a  contract  with 
the  state.  An  act  containing  such  provision 
confers  a  mere  privilege,  subject  at  any 
time  to  be  withdrawn  or  modified  at  the  will 
of  the  legislature.  State  v.  Comm'r  of  Rail- 
road Taxation,  37  N.  J.  Law,  338.     1874. 

7.  —  The  manner  of  amending  articles  of 
incorporation  under  the  statutes  of  New 
York,  considered.    New  York,  Lake  Erie  and 
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Western  B'y  Co.,  In  re,  35  Hun  (N.  Y.),  556. 
1881. 

8.  — An  amendment  to  the  charter  of  the 
Union  Passenger  R.  R.  Co.,  construed. 
West  Philadelphia  R.  R.  Co.  v.  Union  Pas- 
senger R.'R.  Co.,  9  Philadelphia,  495.     1873. 

9.  —  acceptance  of  amendments.  Where 
the  charter  of  a  railway  company  provides 
that  it  "shall  have  all  the  rights,  powers, 
etc.,  etc.,  contained  in  the  N.  and  C.  R.  R.  Co., 
and  amendments  thereto,"  an  acceptance  of 
the  charter  binds  it  to  all  the  amendments  of 
the  charter  of  the  N.  and  C.  R.  R.  Co.  No 
action  specially  accepting  the  amendments 
was  required.  Mulloy  v.  Nashville  and  De- 
catur R.  R.  Co.,  8  Lea  (Tenn.),  437.     1881. 

10.  —  amendment  to  supplement  to  char- 
ter. A  statute  of  a  state,  which  declares 
that  all  charters  of  corporations  granted  after 
its  passage  may  be  altered,  amended  or  re- 
pealed by  the  legislature,  does  not  necessarily 
apply  to  supplements  to  an  existing  charter 
which  were  enacted  subsequently  to  the 
statute.  New  Jersey  v.  Yard,  95  U.  S.,  1(54. 
1877. 

11.  —  constitntional  law.  The  provision 
of  the  Wisconsin  constitution,  that  railroad 
charters  "  may  be  altered  or  repealed  by  the 
legislature  at  any  time  after  their  passage," 
underhes  all  the  grants  of  rights  and  fran- 
chises to  the  Northwestern  Railway  Com- 
pany, and  all  its  stock  and  securities  were 
taken  and  are  held  subject  to  this  paramount 
condition,  of  which  in  law  all  holders  sad 
notice.  Peik  v.  Chicago  and  Northwestern 
R.  R.  Co.,  6  Bissell  (U.  S.  C.  C),  177. 
1874. 

12.  —  It  is  sufficient  if  the  title  of  an  act 
amending  a  charter  fairly  give  notice  of  its 
subject  so  as  reasonably  to  lead  to  an  inquiry 
into  the  body  of  the  bill.  State  Line  and 
Juniata  R.  R.  Co.'s  Appeal,  77  Pa.  St.,  439. 
1875. 

13.  —  A  law  imposing  upon  railroad  com- 
panies a  liability  for  consequential  damages 
caused  by  the  construction  of  their  works 
applies  to  corporations  which  received  their 
charters  before  the  passage  of  the  law,  such 
legislation  having  relation  to  remedies  only, 
and  not  being  within  the  constitutional  pro- 
hibition as  to  laws  impairing  the  obligation 
of  contracts.  Duncan  v.  Pa.  R.  R.  Co.,  13 
Philadelphia,  68.    1879. 


14.  —  eminent  domain.  Provisions  in  the 
charter  of  a  railroad  company  regulating 
the  manner  of  taking  land  for  the  use  of 
the  road  are  not  in  the  nature  of  a  contract, 
but  may  be  altered  by  subsequent  legislation. 
Miss.  Sy  Co.  v.  McDonald,  13  Heiskell 
(Tenn.),  54.     1878. 

15.  —  injunction  will  not  restrain  appli- 
cation to  amend.  An  agreement  between 
two  companies  for  an  application  to  parlia- 
ment for  the  necessary  powers  to  enable  one 
company  to  work  the  line  of  the  other  is 
innocent,  and  equity  will  not  interfere  to 
prevent  a  company  from  putting  its  seal  to 
such  an  agreement.  Winch  v.  Birkenhead 
R'y  Co.,  13  Eng.  Law  &  Equity,  506 j  16 
Jurist,  1035.     1853. 

16.  —  injunction ;  application  for  amend- 
ment ;  restraint  of  sucli  application ;  juris- 
diction, A  railway  company  agreed  to 
purchase  the  land  of  a  land  owner,  and  had 
a  clause  to  that  effect  inserted  in  its  act, 
whereupon  he  withdrew  his  opposition  to 
the  act.  The  company  afterwards  applied 
to  parliament  for  an  act  to  enable  it  to 
abandon  the  branch  which  affected  the  land 
in  question,  and  to  repeal  the  clause.  Held, 
that  the  court  would  not  restrain  the  cpm- 
pany  from  making'  the  application.  The 
court  has  power  to  restrain  an  applica- 
tion to  parliament,  but  it  is  difficult  to 
conceive  a  case  in  which  it  will  be  done. 
Steele  v.  North  Metropolitan  R'y  Co.,  Law- 
Reports,  3  Chancery  Appeal  Cases,  337. 
1867. 

17.  —  mortgage  of  franchise,  A  mort- 
gage of  a  railway  and  its  franchises,  made 
by  permission  of  the  legislature,  does  not 
confer  on  the  mortgagee  any  greater  rights 
than  the  moitgagor  had,  nor  affect  the 
power  of  the  legislature  to  alter  the  fran- 
chises. Attorney  General  v.  R.  R.  Com- 
panies, 85  Wis.,  435.     1874. 

18.  —  statute.  It  seems  that  the  reservar 
tion  to  the  legislature,  in  the  act  of  February 
19,  1849,  regulating  railway  companies,  to 
alter  or  amend  any  charter  granted  under 
said  act,  was  only  intended  to  enable  the  legis- 
lature to  act  without  the  consent  and  against 
the  will  of  the  corporation ;  but  where  the  al- 
teration is  made  on  the  suggestion  of  the 
company,  the  legislature  has  nothing  to  do 
with  the  case.     Cross  v.  Peach  Bottom  Rjf 
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Co.,  90  Pa.  St.,  392,  1879;  1  Amer.  &  Eng. 
R.  R.  Cases,  366. 

19.  —  Stock  subscriptions.  When,  at  the 
time  of  subscribing  stock  in  a  corpora- 
tion, there  are  existing  laws  by  which  the 
charter  of  the  body  politic  may  be  funda- 
mentally changed,  such  subscription  must 
be  presumed  to  have  been  made  with  a  view 
to  such  laws,  and  to  changes  which  may 
possibly  be  made  conformably  to  them.  And 
in  such  case  a  majority ^of  the  stockholders 
may  adopt  such  changes  against  the  will  of 
a  minority.  Mowrey  v.  Indianapolis  and 
Cincinnati  R.  R.  Co.,  4  Bissell  (U.  S.  C.  C), 
78.    1866. 

20.  Articles  of  incorporation.  Defend- 
ant subscribed  to  articles  of  association  for 
the  purpose  of  organizing  a  railway  corpora- 
tion, under  the  provisions  of  the  general 
railroad, act  of  1850  (ch.  140,  Laws  of  1850); 
at  the  time  of  signing  the  names  of  the  di- 
rectors were  left  in  blank.  Held,  that  the 
instrument  was  incomplete  aud  inoperative 
as  against  defendant ;  that  there  was  no  im- 
plied consent  upon  his  part  to  the  insertion 
of  the  names  of  any  persons  as  directors, 
and  that  by  the  insertion  of  such  names 
without  his  consent  the  instrument  was  not 
made  binding  upon  him.  Dutchess  and 
Columbia  R.  R.  Co.  v.  Mabbett,  58  N.  Y., 
397,  1874;  7  Amer.  R'y  Rep.,  339. 

21.  Assignment  of  corporate  rights.  The 
franchises  to  build  or  own  and  manage  a 
railroad,  and  to  take  tolls  thereon,  are  not 
necessarily  corpoi-ate  rights  and  may  be  as- 
signed ;  but  the  franchise  to  form  or  to  be  a 
corporation  and  act  in  a  corporate  capacity 
is  legislative,  and  not  the  subject  of  sale  or 
transfer,  except  by  some  positive  provision 
of  statute  law  pointing  out  the  mode  of 
transfer.  Raganv.  Aiken,  9  Lea  (Tenn.),  609. 
1883 ;  9  Amer.  &  Eng.  R.  R.  Cases,  301. 

22.  Beginning  of  construction  of  rail- 
way; lease.  A  corporation,  authorized  to 
build  a  railway  upon  certain  streets  and  over 
a  certain  route  designated  in  its  charter, 
leased  to  another  corporation  the  right  to 
use,  maintain  and  operate  a  railroad  upon  a 
portion  of  such  route,  upon  tracks  to  be  laid 
down  by  the  second  company,  with  all  the 
rights  and  franchises  of  the  first-mentioned 
company,  reserving  to  the  former  company 
the  right  to  use  the  tracks  to  be  laid  upon  a 


portion  of  such  route  upon  paying  a  certain 
price  therefor.  The  second  company  there- 
after built  and  operated  a  road  upon  the 
route  described  in  the  lease.  Held,  that  the 
acts  of  the  second  company  in  so  doing  were 
not  such  a  beginning  of  the  construction  of 
its  road  by  the  iii'st  as  was  required  by  §  3 
of  ch.  775  of  1867,  in  order  to  preserve  its 
corporate  existence.  Brooklyn,  Winfleld  and 
Newtown  R'y  Co.,  In  re,  19  Hun  (N.  Y.), 
314;  81  N.  Y.,  69.    1880. 

23.  Brancll  lines.  A  railroad  company, 
having  a  power  to  build  branches,  may,  under 
that  power,  build  a  line  commencing  near 
one  of  its  termini,  and  running  in  the  same 
general  direction  with  the  main  line,  so  as  to 
form  practically  an  extension  of  the  main 
line.  Atlantic' and  Pacific  R.  R.  Co.  v.  City 
of  St.  Louis,  66  Mo.,  328.     1877. 

24.  —  A  railroad  company  was  authorized, 
by  its  charter,  to  build  a  main  line  and 
branches,  and  was  required  to  complete  its 
road,  within  seventeen  years  from  the  date 
of  the  charter.  Held,  that  this  limitation 
did  not  apply  to  the  building  of  branch  roads, 
at  least  so  as  to  prevent  the  company  from 
building  a  branch  road  over  a. right  of  way 
acquired  before  the  expiration  of  that  period. 
lb. 

25.  Cannot  be  collaterally  assailed.  The 
charter  of  a  railway  company  cannot  be  at- 
tacked collaterally  for  bad  faith  in  obtaining 
it.  Oarrett  v.  Dillsburg  and  Mechanicsburg 
R.  R.  Co.,  78  Pa.  St.,  465,  1875;  Aurora 
and  Cincinnati  R.  R.  Co^  v.  City  of  Law- 
renceburgh,  56  Ind.,  80,  1877;  18  Amer.  R'y 
Rep.,  136. 

26.  Compensation  for  procuring  charter. 
Where  a  number  of  persons,  unincorporated, 
but  associated  for  a  common  objecf,  intend- 
ing to  procure  a  charter,  authorize  acts  to  be 
done  in  furtherance  of  their  object  by  one  of 
their  number,  with  the  understanding  that 
he  should  be  paid  if  such  acts  were  necessary 
to  the  organization  and  its  objects,  and  are 
accepted  by  the  corporation  and  the  benefits 
enjoyed,  they  must  be  compensated  for. 
BeWs  Gap  R.  R.  Co.  v.  Christy,  79  Pa.  St., 
54.'    1875. 

27.  Condition ;  when  conditions  subse- 
quent. The  charter  of  a  railroad  company 
conferred  corporate  powers  in  terms  im- 
porting an  immediate  grant,  with  a  proviso 
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"that  said  persons  sliall  commence  opera- 
tions upon  its  road  within  two  years  after 
the  passage  of  the  act,  and  complete  the 
same  within  five  years."  Held,  that  the  re- 
quirements of  the  proviso  were  not  condi- 
tions precedent  to  a  corporate  existence. 
Cheraw  and  Chester  B.  R.  Co.  v.  White,  14 
So.  Car.,  51.     1880. 

28.  Constitutional  law.  The  charter  of  a 
private  corporation  may  vest  rights  .in  the 
corporators  and  stockholders  which  no  sub- 
sequent legislation  can  impair  or  diminish. 
Covington  v._  Covington  and  Cincinnati 
Bridge  Co.,  10  Bush  (Ky.),  69.     1873. 

29.  —  A  charter  granted  by  the  legislature 
and  accepted  by  a  railroad  corporation  con- 
stitutes a  contract  between  the  state  and  the 
corporation,  the  obligation  of  which  cannot 
be  impaired  by  a  state  constitution  subse- 
quently adopted.  Scotland  County  v.  Mis- 
souri, Iowa  and  Nebraska  Ry  Co.,  65  Mo., 
12S.     1877. 

30.  —  The  act  of  1878  (ch.  206,  Laws  of 
1878),  purporting  to  amend  the  act  of  1874 
(ch.  575,  Laws  of  1874),  in  relation  to  the 
Brooklyn,  Winfield  and  Newtown  R'y  Co., 
by  extending  the  time  in  which  the  company 
is  required  to  finish  and  put  in  operation  its 
road  to  five  years  from  the  passage  of  the 
act,  is  in  violation  of  the  constitutional  pro- 
vision prohibiting  the  legislature  from  pass- 
ing "  a  private  or  local  bill  .  .  .  granting 
to  any  corporation  .  .  .  the  right  to  lay 
down  railroad  tracks"  (Const.,  ax-t.  3,  g  18), 
and  is  void.  Brooklyn,  Winfield  and  New- 
town R.  R.  Co.,  In  re,  75  N.  Y.,  335.     1878. 

31.  —  The  charter  of  the  Morris  Canal 
and  Banking  Co.  is  irrepealable,  and  created 
a  contract  which  is  incapable  of  alteration 
or  repeal  by  the  legislature,  except  by  mu- 

/tu%J  consent,  and  is,  therefore,  unaffected 
by  the  constitution  of  1844,  which  forbids 
the  taking  of  property  by  private  corpora- 
tions for  public  use,  without  compensation 
first  made.  The  company's  charter,  and  the 
powers  and  privileges  therein  granted,  con- 
tinue, notwithstanding  the  change  of  policy 
adopted  by  the  constitution  of  1844.  Lehigh 
Valley  R.  R.  Co.  v.  McFarlan,  31  ISf.  J.  Eq., 
706.    See,  also.  Same  v.  Same,  ib.,  730.    1879. 

32.  —  Alabama.  The  act  to  constitute 
the  purchasers  of  any  railroad,  etc.,  a  body 
politic  and  corporate,  having  been  enacted 


since  article  13  of  the  constitution  of  1868 
became  operative,  and  it,  and  similar  pro- 
visions in  the  present  constitution  providing 
that  the  general  laws,  under  which  corpora- 
tions may  be  formed,  may  be  amended,  al- 
tered or  repealed,  corporations  thus  formed 
are  subject  to  legislative  control.  Mohile 
and  Montgomery  R.  R.  Co.  v.  Steiner,  61 
Ala.,  559.     1878. 

33.  —  title  of  act.  An  act  incorporating 
a  railroad  company  need  not  express  in  its 
title  any  of  the  powers,  rights,  privileges  or 
immunities  which  the  charter  is  intended  to 
confer.  The  charter  of  a  private  corpora- 
tion is  a  contract  as  between  the  state  and 
the  corporation;  and  the  stipulations,  terms 
and  conditions  of  a  contract  are  to  be  looked 
for  in  the  body  of  the  instrument,  not  in  the 
title  or  caption.  Goldsmith  v.  Rome  R.  B. 
Co.,  63  Ga.,  478.     1879. 

34.  —  The  charter  of  a  railway  company 
will  not  be  subject  to  the  constitutional  ob- 
jection of  embracing  more  than  one  subject 
from  the  fact  that  it  authorizes  the  construc- 
tion, etc.,  of  one  or  more  extensions  of  the 
principal  line,  in  different  directions.  The 
charter  of  the  Peoria  and  Hannibal  E'y  Co. 
is  not  obnoxious  to  this  objection,  as  the  ex- 
tensions authorized  are  not  regarded  as  in- 
dependent and  distinct  lines  from  the  main 
road.  Ross  v.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.,  77111.,  127.     1875. 

35.  Construction.  The  court  will  not  con- 
strue the  compulsory  powers  of  a  railway 
company  so  as  to  extend  them  beyond  the 
express  words  or  absolutely  necessary  impli- 
cation of  the  act;  it  being  the  duty  of  the 
company  to  take  care  that  the  public  under- 
stand, before  the  act  is  passed,  the  extent  of 
the  compulsory  powei-s  which  it  requires. 
Lamb  v.  North  London  Ry  Co.,  Law  Re- 
ports, 4  Chancery  Appeal  Cases,  532.    1869. 

38.  —  No  inile  is  better  settled  than  that 
charters  of  incorporation  are  to  be  strictly 
construed  against  the  corporators.  New  Or- 
leans and  Carrollton  R.  R.  Co.  v.  New  Or- 
leans, 34  La.  An.,  429.     1883. 

37.  Construction  ;  enabling:,  not  obliga 
tory.  Statutes  authorizing  the  building  of 
railways  are  enabling,  not  obligatory  acts. 
Scottish  North  Eastern  Ry  Co.  v.  Stewart, 
3  McQueen,  House  of  Lords,  Scotch  App., 
882.     1859. 
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38.  —  The  promoters  of  an  act  of  parlia- 
ment for  authority  to  make  a  hne  of  railway, 
pending  their  bill  in  parliament,  entered  into 
an  agreement  with  a  landholder  through 
whose  lands  the  projected  railway  was  to 
pass,  relative  to  the  mode  in  which  the  rail- 
way should  be  constructed  on  his  lands.  The 
promoters  agreed  to  certain  stipulations  on 
consideration  of  the  landholder  withholding 
his  opposition  to  the  bill.  The  act  of  parlia- 
ment was  obtained,  but  a  second  act  becom- 
ing necessary,  a  second  agreement  was  en- 
tered into  between  the  company  and  the 
landholder.  As  in  the  first  agreement,  the 
consideration  on  the  one  hand  was  the  with- 
holding of  opposition,  wliile  on  the  other 
hand  the  company  "  undertook  and  agreed  " 
to  construct  the  railway  on  the  landholder's 
estates  in  a  specified  manner.  The  act  was 
obtained  empowering  the  company  to  con- 
struct the  rail\*^ay  within  a  certain  time. 
Part  only  of  the  line  was  constructed,  but 
not  that  part  of  it  which  it  was  intended 
should  pass  through  the  landholder's  prop- 
erty, and  to  which  the  agreements  referred. 
The  landholder  was  not  a  shareholder.  In 
an  action  at  his  instance  to  compel  comple- 
tion of  the  line,  held,  that  acts  of  parliament 
empowering  a  company  to  execute  a  line  of 
tailway  are  not  of  the  nature  of  a  contract 
with  the  public  imposing  a  binding  obligation 
on  the  company  to  execute  the  line,  and 
which  one  of  the  public  could  enforce ;  that 
the  partial  execution  of  the  line  did  not  give 
the  landholder  a  right  to  compel  cofaiple- 
tion  of  the  whole  of  it;  that  agreements 
having  reference  to  the  mode  of  constructing 
a  railway  on  a  landholder's  estate  are  not 
available  to  him  as  a  means  of  compelling 
completion  of  the  line  where  the  company's 
statutes  contain  no  imperative  obligation  on 
it  to  do  BO.  Blantyre  v.  Caledonian  and 
Dumbartonshire  Ry  Co.,  16  Scotch  Session 
Cases,  3d  series,  90.     1853. 

39.  —  conflicting  grants.  A  railway 
company  having  acquired  a  legal  right  to 
and  poBsessioii  of  land,  and  constructed  its 
railway  over  the  same  under  the  provisions 
of  its  act,  another  railway  company,  to 
whom  the  legislature  had  given  power  to 
purchase  the  same  land  for  the  purposes  of 
its  undertaking,  was  restrained  by  injunc- 
tion from  exercising  such  power  pending  the 


trial  of  the  legal  question  of  the  effect  of 
such  conflicting  powers.  Manchester,  Shef- 
field and  Lincolnshire  B.  R.  Co.  v.  Great 
Northern  JR.  B.  Co.,  9  Hare  (Eng.  Ch.),  384. 
1851. 

40.  —  term  railway  includes  branches. 
The  term  "railway"  in  the  act  incorporat- 
ing a  railway  company,  used  in  a  clause 
conferring  certain  rights  upon  a  proprietor 
through  whose  lands  the  line  was  to  pass, 
held  to  apply  not  only  to  the  main  line,  but 
to  branches  subsequently  constructed.  Wau- 
chope  V.  North  British  Ry  Co.,  3  Stuart, 
Milne  &  Peddle,  House  of  Lords,  Scotch 
App.,  155.     1853. 

41.  Construction  of  various  chai'ters. 
The  charter  of  the  Philadelphia  'and  Bead- 
ing B.  B.  Co.  construed.  Gowen's  Appeal, 
1  Amer.  &  Eng.,  B.  B.  Cases  (Pa.),  487. 
1881. 

42.  —  The  charter  of  the  Baltimore  and 
Drum  Point  B.  B.  Co.  examined,  and  a 
portion  of  'it  held  invalid ;  that  part,  as  ap- 
proved by  the  governor,  being  'materially 
variant  from  the  same  as  it  passed  the  legis- 
lature. Berry  v.  Baltimore  and  Drum  Point 
R.  R.  Co.,  41  Md.  446,  1874;  7  Amer.  B'y 
Rep.,  399. 

43.  —  While  in  one  sense  the  Washington 
Branch  began  at  the  Relay  House,  nine  miles 
from  Baltimore  (the  road  betwe<;n  that  point 
and  Baltimore  having  before  been  con- 
structed, and  in  actual  operation  as  a  part  of 
the  main  line  of  the  Baltimore  and  Ohio 
R.  B.  Co.,  then  extending  west  toward  the 
Ohio),  it  was  obvious  from  the  acts  of  assem- 
bly that  the  contract  of  the  defendant  re- 
lated to  and  embraced  also  that  portion  of 
the  road  between  the  Belay  House  and  Balti- 
more; and  the  one-fifth  of  the  passenger 
fares  secured  to  the  state  was  one-fifth  upon 
the  whole  road  between  Baltimore  and 
Washington.  Baltimore  and  Ohio  R.  R.  Co. 
u.  Stoife,  45  Md.,  596.     1876. 

44.  —  The  charter  of  the  Dixon  and  Quincy 
B.  B.  Co.  construed.  Toien  of  Abington  v. 
Cabeem  106  111.,  200.    1888. 

45.  —  Philadelphia  City  R'y  Co.  The  act 
incorporating  the  defendant,  authorizing  it  to 
extend  its  road  at  any  time,  repeals  sec.  19 
of  the  act  of  1849,  as  far  as  it  applies  to  de- 
fendant. West  End  R'y  Co.  v.  Philadelphia 
City  My  Co.,  10  Philadelphia,  75.     1873. 
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46.  Contract  to  make  no  resistance  to  ob- 
taining charter.  An  agreement  to  purchase 
certain  lands  of  the  plaintiff  had  been  en- 
tered into  by  the  propi'ietors  of  an  intended 
railway  company,  and  thereupon  the  plaint- 
iff withdrew  his  opposition  to  their  proposed 
bill  in  parliament.  The  promoters  of  a 
competing  railway  company,  who  also  pro- 
posed to  pass  through  the  plaintiff's  lands, 
and  to  which  he  was  likewise  opposed,  peti- 
tioned parliament  for  a  bill,  and,  under  the 
sanction  of  a  committee  of  the  house  of 
commons,  the  merits  of  the  respective  lines 
were  referred  to  arbitration.  The  two  com- 
panies agreed  that  the  successful  should 
adopt  the  engagements  of  the  rejected  com- 
pany, and  to  this  agreement  the  plaintiff, 
by  his  agent,  assented,  -The  award  of  the 
arbitrators,  being  in  favor  of  the  second 
company,  its  bill  passed;  Held,  by  the  vice- 
chancellor,  and  by  the  lord  chancellor, 
aflfirming  his  honoi''s  decision,  that  the 
plaintiff  having,  on  the  faith  of' the  agree- 
ment between  the  two  companies,  offered  no 
opposition  to  the  passing  of  the  act,  the 
second  company,  as  the  condition  of  enter- 
ing upon  the  lands  of  the  plaintiff,  were 
bound  by  the  terjus  of  the  agreement  be- 
tween the  plaintiff  and  the  first  company. 
Stanley  v.  Cheater  and  Birkenhead  R'y  Co., 
1  Eng.  R.  R.  &  Canal  Cases,  58.     1838. 

47.  Contract  with  niemher  of  parliament 
to  withdraw  opposition  to  special  act.  An 
agreement  had  been  entered  into  between 
the  plaintiff,  a  peer  of  parliament,  and  the 
defesdants,  proprietors  of  a  railway  com- 
pany, whereby,  in  consideration  of  the 
plaintiff's  withdrawing  his  opposition  to  a 
bill  then  before  the  house  of  lords,  for 
authorizing  the  undertaking,  the  defendants 
contracted  to  pay  to  the  plaintiff  5,000?.,  and 
to  endeavor  to  procure  in  the  then  next  ses- 
sion of  parliament  an  act  to  authorize  a 
deviation  from  the  then  contemplated  line. 
It  was  pleaded  that  this  agreement  was  void 
on  three  grounds:  First,  because  it  had  been 
concealed  from  the  legislature;  secondly, 
because  concealed  from  the  other  land- 
holders; and  thirdly,  because  the  plaintiff, 
being  a  peer  of  parliament,  could  not  legally 
enter  into  a  contract  of  that  nature.  Held, 
by  the  court  of  the  exchequer  chamber, 
reversing  a  judgment  of  the  court  of  queen's 


bench,  that  the  agreement  was  valid,  and 
that  the  plaintiff  was  not  bound  to  commu- 
nicate to  the  legislature  the  bargain  he  hud 
made  with  the  company.  Held,  also,  by  the 
court  of  the  exchequer  chamber,  that  the 
plaintiff  was  not  bound  to  communicate  the 
agreement  to  the  other  landholders;  and  that 
a  member  of  the  legislature  could  make  any 
terms  for  the  sale  of  his  land-,  and  compensa- 
tion for  injury  to  his  comforts  and  property, 
which  it  is  lawful  for  a  private  individual  to 
make.  Howden  v.  Simpson,  1  Eng.  R.  R. 
&  Canal  Cases,  347, 1839;  Simpson  v-  How- 
den, 3  ib.,  294,  1843. 

48.  Control  of  railways.  Railroad  corpo- 
rations are  quasi  public  coi-porations  dedi- 
cated to  the  public  use.  In  accepting  their 
chartei's  they  necessarily  accept  them  with 
all  the  duties  and  liabilities  imposed  upon 
them  by  law.  Thus  a  quasi  public  trust  is 
created  which  clothes  the  public  with  an  in- 
terest in  the  use  of  railroads,  which  can  be 
controlled  by  the  public  to  the  extent  of  the 
interest  conferred  therein.  Unjust  discrimi- 
nation by  them  may  be  prevented  by  injunc- 
tion. McCoy  V.  Cincinnati,  etc.,  M.  B.  Co., 
13  Federal  Reporter,  3.     1883. 

49.  Corporate  powers ;  majority.  It  is  a 
general  rule  that  the  acts  of  a  majority  of  a 
body  politic  bind  the  whole  corporation 
when  confined  to  its  ordinary  transactions 
and  consistent  with  the  original  objects  of  its 
formation.  Mowrey  v.  Indianapolis  and 
Cincinnati  R.  R.  Co.,  4  Bissell  (U.  S.  C.  C), 
78.     1866. 

50.  Duration.  Where  a  charter,  granted 
by  the  general  assembly  to  a  private  corpora- 
tion, is  silent  as  to  the  time  of  its  continu- 
ance, it  will  expire  thirty  years  from  its  date. 
West  End  and  Atlanta  R.  R.  Co.  v.  Atlanta 
iJ.  iJ.  Co.,  49  Ga.,  151.     1873. 

51.  Duty  of  common  carriers.  The  ac- 
ceptance of  their  charters  by  railway  com- 
panies is  upon  the  implied  understanding 
that  they  will  fairly  perform  these  duties  to 
the  public  as  common  carriers  of  both  per- 
sons and  property,  under  the  responsibility 
wliich  that  relation  imposes.  Peoria  and 
Rock  Island  R'y  Co.  v.  Coal  Valley  Mining 
Co.,  68  111.,  489.     1873. 

52.  Earnings  payable  In  part  to  state.   A 
,  stipulation  in  the  charter  of  a  railway  com- 
pany, that  the  company  shall  pay  to  the 
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state  a  bonus,  or  a  portiop  of  its  earnings,  is 
not  repugnant  to  tlie  constitution  of  the 
United  States.  Such  a  stipulation  is  differ- 
ent, in  principle,  from  the  imposition  of  a 
tax  on  the  movement  or  transportation  of 
goods  or  persons  from  one  state  to  another. 
The  latter  is  an  interference  with  and  a  regu- 
lation of  commerce  between  the  states,  and 
beyond  the  power  of  the  state  to  impose ;  the 
former  is  not.  Railroad  Co.  v.  Maryland, 
21  WaUace,  456,  1874;  6  Amer.  R'y  Rep., 
483. 

53.  —  The  charter  of  the  Baltimore  and 
Ohio  R.  R.  Co.,  for  constructing  and  work- 
ing a  branch  railrqad  between  Baltimore  and 
Washington,  contained  astipulation  that  the 
company  at  the  end  of  evel-y  six  months 
should  pay  to  the  state  one-fifth  of  the  whole 
amount  received  for  the  transportation  of 
passengers.  This  charter  was  apcepted  and 
complied  with  for  many  years.  Held,  that 
this  stipulation  was  not  repugnant  to  the  con- . 
stitution  of  the  United  States.    Ih. 

64.  Eminent  domain ;  cliange  of  general 
law.  After  the  present  Revised  Statutes  of 
Wisconsin  took  effect,  they  defined  and  con- 

'  trolled  the  power  of  the  plaintiff  railway 
company  in  respect  to  the  acquisition  of 
rights  of  way,  whatever  may  have  been  the 
provisions  of  its  original  charter  in  that 
regard.  Wisconsin  Central  R.  R.  Co.  v. 
Cornell  University,  53  Wis.,  537,  1881;  10 
Amer.  &  Eng.  R.  R.  Cases,  108. 

65.  —  trial  by  jury ;  change  of  constitu- 
tional provision.  A  provision  in  the  consti- 
tution of  1836,  that  "the  right  of  trial  by 
jury  shall  remain  inviolate,"  related  to  the 
trial  of  issues  of  fact  in  civil  and  criminal 
causes,  and  not  to  a  statutory  proceeding 
for  the  assessment  of  damages  for  the  appro- 
priation of  a  right  of  way.     The  provisions 

.  of  the  constitution  of  1868,  requiring  that 
damages  for  the  appropriation  6t  a  right  of 
way  should  be  assessed  by  a  jury  of  twelve 
men,  did  not,  as  to  the  Cairo  and  Fulton  R. 
R.  Co.,  a  prior  existing  corporation,  repeal 
the  act  of  January  23,  1855,  providing  for 
the  assessment  of  damages  by  five  commis- 
sioners, in  the  absence  of  a  statute  authoriz- 
ing the  land  owner  to  proceed  in  conformity 
to  the  new  constitutional  requirement.  Cairo 
and  Fulton  R.  R.  Co.  v.  Trout,  33  Ark.,  17. 
1877. 


56.  Evidence  ;  judicial  notice.  The  char- 
ter of  an  incorporated  railroad  company  is 
a  private  statute,  of  which  the  courts  cannot 
take  judicial  notice;  and  in  the  chancery 
court  it  must  be  pleaded  as  well  as  proved, 
although  the  statute  (Rev.  Code,  §  3698)  dis- 
penses with  the  necessity  of  pleading  it 
specially  in  the  courts  of  law.  Perry  v.  New 
Orleans,  Mobile  and  Chattanooga  R.  R.  Co., 
55  Ala.,  413.     1876. 

67.  —  Courts  generally  will  treat  a  char- 
ter as  a  private  act,  of  which  judicial  notice 
will  not  be  taken.  Conley  v.  Columbus  Tap 
i2V  Co.,  44  Tex.,  579.     1876. 

58.  —  Judicial  notice  cannot  be  taken  of 
the  charter  of  a  private  corporation,  nor  of 
its  corporate  power  or  capacity,  if  it  derives 
existence  from  such  charter,  i.  e.,  a  special 
act  of  incorporation.  If  it  is  shown,  how- 
ever, to  have  been  incorporated  under  the 
general  laws  which  authorize  the  formation 
and  define  the  powers  of  corporations,  these 
are  public  laws,  of  which  notice  must  be 
taken,  and  the  power  must  be  referred  to 
such  general  laws.  Kelly  v.  Ala.  and  Cin- 
cinnati R.  R.  Co.,  58  Ala.,  489,  1877;  21 
Amer.  R'y  Rep.,  138. 

59.  —  The  court  will  take  judicial  notice 
of  the  statutes  conferring  corporate  powers 
on  the  Baltimore  and  Ohio  R.  R.  Co.  Hart 
V.  Baltimore  and  Ohio  R.  R.  Co.,  6  West 
Va.,  336.     1873.  ; 

60.  —  The  courts,  while  taking  judi- 
cial notice  of  an  act  of  the  legislature  au- 
thorizing the  sale  of  a  railroad,  will  not  take 
such  notice  as  to  the  fact  of  the  sale.  Nor 
do  they  judicially  know  that  the  corporate 
existence  of  a  coiripany,  whose  charter  has 
not  expired  by  limitation,  has  ceased,  or 
that  the  corporation  has  successors.  Shea 
V.  Knoxmlle  and  Ky.  R.  R,  Co.,  6  Baxter 
(Tenn.),  277.     1873. 

61.  Exercise  of  rights  not  given  in  char- 
ter. The  charter  of  the  Central  Crosstown 
R.  R.  Co.  construed.  The  exercise  of  rights 
not  given  in  its  charter  may  be  inquired  into 
by  the  proper  public  oflBcers,  but  cannot  be 
made  the  subject  of  an  action  by  another 
railway  company.  Christopher  and  Tenth 
St.  R.  B.  Co.  V.  Central  Crosstown  R.  R.  Co., 
67  Barbour  (N.  Y.),  315.     1875. 

62.  Forfeiture;  constitutional  law.  The 
act  of  assembly  of  Pennsylvania,  forfeiting 
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the  charter  of  the  Pittsburgh  and  Connells- 
ville  Railroad  Company,  declared  unconsti- 
tutional. Baltimore  v.  Pittsburgh  and  Con- 
nellsville  R.  R.  Co.,  3  Pittsburgh  (U.  S.  C.  C), 
20.     1866. 

63.  —  failure  to  elect  offleers.  A  failure 
of  a  railroad  company  to  elect  directors  does 
not  work  a  dissolution  of  the  corporation, 
as  the  old  board  hold  over  until  their  succes- 
sors are  elected  and  qualified,  and  though 
they  may  not  have  had  any  election  since 
the  date  of  the  amended  charter,  it  Is  not 
dissolved  until  it  has  lost  its  power  to  per- 
petuate itself.  So  long  as  there  remains  the 
capacity  of  reviving  restoration,  it  is  not 
dead.  Harris  v.  Mississippi  Valley,  etc.,  R. 
R.  Co.,  51  Miss.,  602.     1875. 

64.  —  The  legislature  in  chartering  a  cor- 
poration has  the  power  to  provide  that  it 
nnay  lose  its  corporate  existence  without  the 
intervention  of  the  courts  by  any  omission 
of  duty  or  violation  of  its  charter,  or  default, 
as  to  limitations  imposed.  Brooklyn  Steam 
Transit  Co.  v.  City  of  Brooklyn,  78  N.  Y., 
534.     1879. 

65.  —  Where  the  language  used  shows  the 
legislative  intent  was  to  make  the  continued 
existence  of  the  corporation  depend  upon  its 
compliance  with  some  requirement  of  the 
charter,  in  case  of  non-compliance  the 
powers,  rights  and  franchises  granted  are 
forfeited  and  terminate ;  il  is  not  simply  a 
cause  of  forfeiture  to  be  enforced  in  an  ac- 
tion by  the  attorney-general,     lb. 

6«.  —  how  enforced.  The  forfeiture  of 
oorporate  rights  is  a  sovereign  prerogati%-e 
to  be  enforced  only  by  and  in  the  name  of 
the  people  of  the  state  acting  in  their  sover- 
eign capacity.  It  cannot  be  taken  advantage 
of  or  enforced  against  a  corporation  collat- 
erally or  incidentally,  or  in  any  other  mode 
than  by  a  direct  proceeding  for  that  purpose 
against  the  corporation;  and  the  government 
oreating  the  corporation  can  alone  institute 
the  proceeding,  and  it  can  waive  a  forfeit- 
ure; and  this  it  can  do  expressly  or  by 
legislative  acts  recognizing  the  continued 
existence  of  the  corporation.  Central 
Crosstown  R.  R.  Co.  v.  Twenty-third  Street 
R.  R.  Co.,  54  Howard's  Practice  (N.  Y.),  168, 
1877 ;  New  Jersey  Southern  R.  R.  Co.  v.  Long 
Branch  Commissioners,  39  N.  J.  Law,  38. 
1876;  14  Amer.  R'y  Rep.',  311. 


67.  —  An  information  by  the  district  at- 
torney against  a  railroad  company  for  the 
purpose  of  forfeiting  its  charter  will  not 
lie,  save  for  an  act  made  a  cause  of  for- 
feiture by  its  charter,  or  for  wilful  abuse 
or  improper  neglect  on  the  part  of  the 
company.  Such  remedy  would  not  lie  on' 
complaint  of  a  stockholder  who  had  in- 
stituted proceedings  to  enforce  his  rights 
against  the  company.  Such  former  suit  is 
an  election  of  remedies  conclusive  against 
him.  State  v.  Rio  Grande  R.  R.  Co.,  41 
Tex.,  317.     1874. 

68.  —The  B.,  W.  and  N.  R'y  Co.,  a  corpora- 
tion organize!  under  the  general  railroad 
act,  did  not  comply  with  the  condition  of  the 
act  of  1867  (§  1,  ch.  775,  Laws  of  1867),  re- 
quiring it  to  begin  the  construction  of  its 
road  and  expend  thereon  ten  per  cent,  of  its 
capital  within  five  years  after  its  articles  are 
filed  and  recorded,  and  declaring  that  in 
case  of'  non-performance  "  its  corporate 
existence  and  powers  shall  cease."  After 
the  expiration  of  the  time  so  fixed  for  be- 
ginning the  work  of  construction,  an  act 
was  passed  (ch.  575,  Laws  of  1874),  which  re- 
vived the  corporation  and  extended  the  time 
within  which  it  was  required  to  finish  the 
road,  for  three  years  from  the  passage  of 
the  act.  The  corporation  did  not,  within 
the  three  years,  finish,  or  begin  its  road.  In 
pi'oceedings  thereafter  commenced  to  con- 
demn lands  for  the  purposes  of  the  road, 
held,  that  by  the  act  of  1874  the  three  years' 
condition  therein  was  substituted  for  the 
conditions  of  the  act  of  1867,  as  to  beginning 
work,  and  the  condition  requiring  the  work 
to  be  completed  in  ten  years,  but  the  corporar 
tion  was  not  relieved  from  the  penalty  of 
non-compliance  with  the  condition,  as  de- 
clared by  the  later  act,  and  at  the  end  of 
three  years  its  corporate  existence  and 
power  ceased ;  that  it  needed  no  action  or 
judicial  procedure  to  declare  or  complete  a 
forfeiture  of  the  charter  and  loss  of  cor- 
porate powers.  Brooklyn,  Winfleld  and  New- 
town R'y  Co.,  In  re,  73  N.  Y.,  245.     1878. 

69.  —  A  statute  which  imposes  a  forfeit- 
ure of  franchises  for  failure  to  perform 
should  explicitly  fix  the  time  at  which  the 
forfeiture  may  be  enforced.  Toledo  and  Ann 
Arbor  R.  R.  Co.  v.  Johnson,  49  Mich.,  148. 
188-3. 
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70.  —  A  claim  of  the  forfeiture  of  a  fran- 
chise cannot  be  raised  collaterally,  but  only 
in  a  direct  proceeding  instituted  for  the  pur- 
pose,   lb. 

71.  —  land  owner  may  allege  forfeiture. 
Each  corporation  formed  under  the  general 
laws  for  the  formation  of  railroad  corpora- 
tions, previous  to  1869,  is  required  by  the 
laws  of  1867  (ch.  775,  §  1)  to  begin  the  con- 
struction of  its  road,  and  spend  thereon 
ten  per  cent,  of  its  caijital,  within  five  years 
after  its  articles  should  be  filed  and  recorded 
in  the  office  of  the  secretary  of  state;  and 
to  finish  its  road  and  put  it  in  operation  in 
ten  years  from  the  time  of  such  filing,  etc., 
or  in  default  thereof  "  its  corporate  existence 
ehall  cease."  The  existence  of  the  corpora- 
tion is  determined  by  the  omission  to  CMnply 
■with  either  of  the  prescribed  conditions; 
and  the  omission  to  begin  the  construction 
and  spend  ten  per  cent,  of  the  capital  within 
five  years  is  as  fatal  as  the  failure  to  finish 
the  road  within  the  ten  years.  Where,  by 
non-performance  of  either  of  these  condi- 
tions, the  company  forfeits  or  loses  its  cor- 
porate rights  and  powers,  the  fact  may  be 
asserted  by  any  one  whose  lands  or  property 
are  sought  to  be  appropriated  to  the  uses  of 
the  corporation  under  the  laws  authorizing 
the  taking  of  private  property  for  public  use. 
Brooklyn,  Winfleld  and  Newtown  JR.  R.  Co. , 
Jn  re,  55  Howard's  Practice  (N.  Y.),  14. 
1878. 

72.  —  qno  warranto.  It  is  not  every  ex- 
cess of  power,  nor  every  omission  of  duty, 
that  produces  the  effect  of  forfeiting  a  char- 
ter. The  public  must  have  an  interest  in  the 
act  done.  If  it  is  confined  to  the  corpora- 
tion, and  in  no  wise  affects  the  community, 
it  should  not  be  considered  as  of  those  con- 
ditions upon  which  the  grant  is  made.  The 
injunction  of  the  legislature  to  the  courts  is 
to  construe  the  charter  favorably  and  liber- 
ally for  the. corporation,  so  as  to  carry  out 
its  purposes.  In  order  to  a  forfeiture  there 
must  be  something  wrong  done,  arising  from 
wilful  abuse  or  improper  neglect.  Harris  v. 
Mississippi  Valley,  etc.,  B.  B.  Co.,  51  Miss., 
602.     1875. 

73.  —quo  warranto;  keeping  corporate 
records  out  of  the  state.  The  statutes  of 
"Wisconsin  relating  to  the  levy  of  attach- 
ment, or  execution  upon  shares  of  stockhold- 


ers in  corporations  to  proceedings  by  or 
against  corporations,  and  to  the  exercise  of 
the  visitorial  powers  of  the  state  Over  them, 
as  well  as  the  act  regulating  the  duties  of 
the  railway  commissioner,  and  the  general 
act  concerning  railway  corporations,  under 
which  the  defendant  was  organized,  and 
other  statutes,  require,  at  least  by  necessary 
implication,  that  the  principal  place  of  busi- 
ness, the  records,  and  the  residence  of  the 
principal  officers  of  private  corporations 
created  by  the  state  shall  be  within  the  state, 
at  least  so  far  as  may  be  necessary  to  give 
full  effect  to  those  statutes ;  and  the  charter 
of  such  a  corporation  may  be  adjudged  for- 
feited for  continued  neglect  of  such  duty, 
under  ch.  383  of  1874.  State  ex  rel.  v.  Mil- 
waukee, Lake  Shore  and  Western  B'y  Co. ,  45 
Wis.,  579.     1878. 

74.  —  Independently  of  statutes,  it  is  the 
duty  of  a  private  corporation  to  keep  its 
principal  place  of  business,  its  i-ecords  and 
the  residence  of  its  officers  so  located  as  to 
render  it  accessible  to  the  process  and  to  the 
exercise  of  the  visitorial  power  of  the  state 
by  vFhich  it  is  created ;  and  a  forfeiture  may 
be  adjudged  for  violation  of  this  common 
law  obligation.    lb. 

75.  —  An  information  showing-  that  the 
principal  office  of  the  defendant  company  is 
in  New  York;  that  its  books  and  records 
have  always  been  kept  in  that  City;  that 
none  of  its  principal  officers  reside  in  Wis- 
consin ;  and  that,  by  reason  of  these  facts, 
it  has  been  impossible  to  enforce  an  attach- 
ment against  the  shares  of  stockholders  in 
actions  brought  in  courts  of  Wisconsin  in 
accordance  with  the  state  laws,  held,  on 
demurrer,  to  show  sufficient  ground  for 
adjudging  a  forfeiture  of  the  company's 
charter.     lb. 

76.  —  trust.  Where  a  charter  provided 
for  forfeiture  in  case  the  railway  was  not 
built  within  a  fixed  time,  and  after  issuing 
bonds  and  building  a  part  of  the  railway  the 
state  declared  a  forfeiture,  and  took  posses- 
sion of  the  property,  turning  it  over  to  the 
cestuis  que  trust,  who  organized  another 
company,  and  persons  who  were  connected 
witli  the  road,  one  of  them  having  been  the 
president,  clainied  that  they  were  holders  of 
bonds,  and  filed  their  bill  to  enforce  the 
trust,    held,  that  the  state  took  the  prop- 
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erty,  under  the  forfeiture,  free  from  'the 
trust.  Silliman  v.  Fredericksburg,  etc.,  R. 
R.  Co.,  27  Grattan  (Va.),  119.     1876. 

77.  Horse  railway.  The  certificate  of  in- 
corporation of  the  Baltimore  and  Randalls- 
town  E.  R.  Co.  recited  that  certain  persons 
had  associated  "  for  the  purpose  of  construct- 
ing a  horse  railroad  in  accordance  with  the 
provisions  of  the  act  of  1870,  ch.  476,"  entitled 
"An  act  to  provide  for  the  creation  and 
regulation  of  incorporated  companies  in  the 
state  of  Maryland."  The  termini  of  said 
road  were  to  be  the  "  City  of  Baltimore  and 
the  village  of  R. ; "  the  whole  route  of  said 
road  passed  through  Baltimore  county,  the 
Baltimore  terminus  being  within  the  city. 
The  certificate  was  acknowledged  before  a 
justice  in  Baltimore  city  and  certified  by  a 
judge  of  the  supreme  bench  of  that  city. 
Held,  that  the  provisions  of  the  act  are  not 
restricted  to  steam  railways,  and  that  this 
horse  railway  could  be  legally  incorporated 
under  it.  Oler  v.  Baltimore  and  Randalls- 
town  R.  R.  Co.,  41  Md.,  583,  1874;  7  Amer. 
R'y'Eep.,495. 

78.  Jurisdiction ;  federal  conrts  ;  corpo- 
rations organized  under  the  laws  of  two 
or  more  states.  Where  a  corporation  is 
organized  under  the  laws  of  one  state  it  be- 
comes a  citizen  of  that  state,  although  the 
same  persons,  by  the  same  corporate  name, 
have  been  incorporated  with  the  same  pow- 
ers and  the  same  objects  by  another  state, 
such  acts  of  incorporation  must  be  construed 
as  only  a  license  enlarging  the  field  of  its 
operations,  and  it  does  not  constitute  it  a  cor- 
poration of  that  state.  It  is  privileged  to  elect 
to  sue  in  the  United  States  courts.  Missouri, 
Kansas  and  Texas  Ry  Co.  v.  Texas  and  St. 
Louis  Ry  Co.,  10  Federal  Reporter,  497.  1883. 

79.  —  The  act  of  the  Tennessee  legislature 
entitled  "An  act  to  incorporate  the  Louis- 
ville and  NashviUe  R.  R.  Co."  was  simply 
the  grant  of  a  license  or  right  of  way  to 
that  company  to  construct  its  railroad  into 
the  state  of  Tennessee,  under  its  charter 
granted  in  the  state  of  Kentucky,  and  it  did 
not  create  a  new  corporation  of  that  name 
in  Tennessee.  Callahan  v.  Louisville  and 
NashviUe  R.  R.  Co.,  11  Federal  Reporter, 
536.     1883. 

80.  Lapse;  bill  in  equity.  Corporate 
franchises  cannot  be  declared  forfeited,  or 


lapsed  to  the  commonwealth,  by  bill  in 
equity.  Lejee  v.  Continental  Passenger  R'y 
Co.,  10  Philadelphia,  363.     1875. 

81.  Length  of  railway.  The  general  rail- 
way law  authorizes  the  organization  of  a 
company  to  build  a  railway  wholly  within 
one  city.  National  Docks  R'y  Co.  v.  Central 
R.  R.  Co.  of  New  Jersey,  33  N.  J.  Eq.,  755. 
1880. 

82.  Organization  of  corporation.  An 
act  of  the  territorial  legislature,  approved 
February  11, 1847,  entitled  "  An  act  to  incor- 
porate the  Milwaukee  and  Waukesha  R.  R. 
Co.,"  appoints  commissioners  to  take  sub- 
scriptions of  stock  in  the  company,  and  pro- 
vides that  as  soon  as  a  certain  amount  of  the 
stock  shall  be  subscribed,  and  a  certain  sum 
actually  paid  on  each  share,  and  a  certain 
statement  showing  these  facts  deposited 
witli  the  treasurer  of  Milwaukee  county, 
the  subscribers  of  such  stock  shall  be  a  cor- 
poration, vested  with  the  franchises  speci- 
fied in  the  act.  Held,  that  the  corporation 
did  not  come  into  existence  until  such  stock 
was  subscribed  and  certified,  and  perhaps 
not  until  directors  were  elected ;  that  under 
such  a  charter,  where  the  present  existence 
of  the  corporation  appears,  there  is  a  pre- 
sumption that  it  was  organized  immediately 
after  the  passage  of  the  charter.  Attorney- 
General  V.  R.  R.  Companies,  35  Wis.,  435. 
1874. 

83.  Organization  in  two  states.  Two 
corporations,  viz.,  the  Newport  and  Cincin- 
nati Bridge  Co.,  established  by  the  laws  of 
Ohio,  and  the  same  company,  established  by 
the  statute  of  Kentucky,  are  agents  for  each 
other,  and  each  is  bound  by  the  act  of  the 
other  in  the  transaction  of  their  common 
business.  Newport  and  Cincinnati  Bridge 
Co.  V.  Woolley,  78  Ky.,  523,  1880;  7  Amer. 
&  Eng.  R.  R.  Cases,  18. 

84.  —  Two  states  may,  by  concurrent  leg- 
islation, unite  in  creating  the  same  corporate  . 
body.     Wilmer  v.   Atlanta  and  Richmond 
Air  Line  R'y  Co.,  3  Woods  (U.  S.  C.  C.),,409. 
1875. 

85.  —  Although  corporations  created  by 
one  state  can  exei'cise  no  corporate  powers 
within  the  limits  of  another  state  without 
the  consent  of  the  latter,  when  that  consent 
is  obtained  the  fact  that  an  amendment  to 
the  charter  of  the  corporation  by  the  state 


CHAETER. 


157 


Pleading  —  Eecognition  by  Legislature. 


creating  it  is  in  conflict  with  some  law  or 
constitutional  provision  of  the  state  licens- 
ing the  corporation  to  exercise  certain  powers 
within  its  limits,  cannot  destroy  the  validity 
of  the  amendment.  Covington  v.  Covington 
and  Cincinnati  Bridge  Co.,  10  Bush"(Ky.), 
09.     1873. 

86.  —  residence.  A  corporation  cannot 
have  two  domiciles  at  the  same  time.  It 
obtains  a  residence  not  by  its  own  act,  but 
by  the  legislative  authority  which  fixes  the 
requisites  of  residence.  Newport  and  Cin- 
cinnati Bridge  Co.  v.  Woolley,  78  Ky.,  533, 
1880 ;  7  Amer.  &  Eng.  E.  E.  Cases,  18. 

87.  Pleading:.  A  reference  to  its  charter 
in  the  complaint  of  a  corporation  plaintiff 
does  not  so  incorporate  the  charter  into  the 
complaint  as  to  render  the  statement  of  its 
right  to  sue  defective,  by  reason  of  the 
failure  to  allege  the  performance  of  condi- 
tions precedent  to  its  corporate  existence. 
CJieraw  and  Chester  R.  B.  Co.  v.  Vt^hite,  14 
So.  Car.,  51.    1880. 

88.  Power  to  purchase  railway.  The 
charter  of  a  railroad  company  authorized  it 
"to  have,  purchase,  possess,  enjoy  and  re- 
tain lands,  rents,  hereditaments,  goods,  chat- 
tels and  effects,  of  whatsoever  kind,  nature 
or  quality  the  same  may  be,  and  the  same 
to  sell,  grant,  demise,  alien  and  dispose  of." 
Held,  that  this  authorized  a  purchase  by  the 
company  of  a  railroad  lying  within  the 
limits  prescribed  by  its  charter.  Branch  v. 
Atlantic  and  Chilf  B.  B.  Co.,  3  Woods  (U.  S. 
C.  C),  481.     1879. 

89.  Power  to  construct  railway  into  a 
city.  The  Macon  and  Brunswick  E.  E.  Co., 
under  its  charter  and  its  amendments,  au- 
thorizing it  to  construct  a  railroad  from 
Brunswick  to  the  city  of  Macon,  and  clothing 
it  with  the  rights,  privileges  and  immunities 
of  the  Central  E.  E.,  is  authorized  to  con- 
:struot  its  roads  into  the  city  of  Macon,  and 
is  not  limited  to  the  city  line;  and  a  private 
citizen  cannot  enjoin  it  fi-om  appropriating 
ground  for  the  location  of  its  track,  because 
of  its  want  of  authority  to  come  within  the 
city  lines.  Hazlehurst  v.  Freeman,  53  Ga., 
■244.     1874. 

90.  —  A  power  conferred  by  charter  to 
"build  a  railway  to  a  city  imports  an  au- 
thority to  extend  such  railway  into  the  cor- 
porate limits.     Bio  Grande  B.   R.  Co.   v. 


Brownsville,  45  Tex.,  88,  1876;  13  Amer.  E'y 
Eep.,  233. 

91.  Power  to  contract  with  another  com- 
pany to  operate  a  railway.  An  agreement 
that  another  railway  company  shall  work  a 
particular  line  of  railway,  and  that  the 
property  and  plant  shall  be  handed  over 
for  that  purpose,  implies  a  delegation  of  the 
povifers  conferred  by  statute  on  the  partic- 
ular company,  which  cannot  be  made  by 
them  nor  accepted  by  the  other  company 
without  the  authority  of  parliament,  and 
equity  will  grant  an  injunction  to  prevent 
the  performance  of  such  an  agreement. 
Winch  V.  Birkenhead  B'y  Co.,  13  Eng.  Law 
&  Equity,  506 ;  16  Jurist,  1035.     1853. 

92.  Power  to  establish  steamship  line. 
The  act  incorporating  the  Panama  E.  E.  Co. 
states,  among  the  objects  of  such  corpora- 
tion, that  of  "  purchasing  and  navigating 
such  steam  or  sailing  vessels  j,s  may  be 
proper  and  convenient  to  be  used  in  connec- 
tion with  the  said  road."  Held,  that  such 
powers  were  conferable  in  conjunction  with 
the  power  to  construct  a  railroad,  and  need 
not  be  specially  expressed  in  the  name  of 
the  corporation ;  and  such  language,  con- 
strued in  the  light  of  facts  existing  at  the 
time  of  the  passage  of  the  act,  was  broad 
enough  to  cover  such  vessels  as  navigate  the 
ocean  between  New  York  and  Aspinwall  on 
the  one  side,  and  Panama  and  San  Francisco 
on  the  other,  in  connection  with  the  railroad. 
Freeman  v.  Panama  B.  B.  Co.,  7  Hun  (N. 
Y.),  133.,    1876. 

93.  Proceedings  to  vacate ;  leased  lines. 
Where  a  suit  is  brought  by  the  attorney- 
general  to  vacate  the  charter  of  a  railway 
company  which  has  leased  a  portion  of  its 
line  to  another  company,  the  lessee  has  such 
an  interest  in  the  subject  of  the  action  and 
in  the  real  estate  to  be  affected  by  the  judg- 
ment as  to  entitle  it,  under  §  453  of  the  Code 
of  Civil  Procedure,  upon  application  for 
that  purpose,  to  be  made  a  party  defendant. 
People  V.  Albany  and  Vermont  B.  B.  Co.,  77 
N.  Y.,  233,  1879;  reversing  Same  v.  Same, 
15  Hun  (N.  Y.),  126,  1878. 

94.  Eecognition  by  legislature.  The 
state  having  sold  a  railroad  to  certain  indi- 
viduals, requiring  them  to  form  themselves 
into  a  corporation,  and  the  legislature  hav- 
ing, in  several  subsequent  acts,  recognized 
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the  existence  of  the  corporation,  held,  that 
its  existence  could  not  be  questioned  by 
third  parties,  and  such  recognition  dispensed 
with  other  evidence  of  the  fact.  Atlantic 
and  Pacific  R.  R.  Co.  v.  City  of  St.  Louis,  66 
Mo.,  328.     1877. 

95.  Kepeal  of  charter.  Where  the  disso- 
lution of  a  corporation  is  had  by  act  of  as- 
sembly or  by  decree  of  court,  it  is  proper  to 
appoint  a  suitable  person  by  the  repealing 
act,  or  a  receiver  by  the  court,  to  collect  and 
apply  the  assets  of  the  annulled  body  in  the 
discharge  of  its  liabilities.  And  it  is  compe- 
tent to  select  another  corporation,  as  well  as  a 
natural  person,  to  administer  the  assets. 
Western  North  Carolina  R.  R.  Co.  v.  Rollins, 
82  N.  C,  533.     1880. 

96.  Kepeal;  right  of  stockholder  to 
remedy.  Where,  by  a  state  statute,  the  char- 
ter of  a  street  railway  company  was  repealed, 
and  its  franchises  and  track  were  transferred 
to  another,  and  the  company  refuses  to  seek 
a  remedy,  a  stockholder  who  asks  an  Injunc- 
tion on  the  ground  that  the  statute  impairs 
the  obligation  of  a  contract  will  have  a 
standing  in  a  court  of  equity.  Greenwood 
V.  Freight  Co.,  105  U.  S.,  13,  1881;  9  Amer. 
&  Eng.  R.  K.  Cases,  536. 

97.  Koute  designated  ;  termini.  The  ob- 
vious meaning  and  intent  of  §  4  of  act  14, 
1876,  the  legislative  charter  of  the  plaintiff 
company,  were  to  secure  Shreveport  as  the 
northwestern  terminus,  and  to  prevent  the 
company  fi-om  evading  this  requirement  by 
building  connections  to  other  possible  ter- 
mini, under  the  name  of  branches,  before 
completing  the  line  to  Shreveport.  The 
company  had  the  right  to  begin  its  route  at 
Baton  Rouge,  or  to  build  via  that  point,  and 
the  construction  of  the  Baton  Rouge  branch, 
■while  the  main  line  was  in  process  of  com- 
pletion, did  not  violate  the  spirit  or  meaning 
of  the  law.  New  Orleans  and  Pacific  B.  R. 
Co.  V.  Robertson,  84  La.  An.,  865.     1883. 

88.  —  Under  ch.  343,  Laws  of  1868,  the 
defendant  was  chartered  as  the  "Tomah  & 
Lake  St.  Croix  R.  R.  Co.,"  to  build  a  road 
between  the  two  tferminal  points  named  in 
said  title,  being  a  part  of  the  land-grant  road 
originally  located  by  the  La  Crosse  &  Mil- 
waukee R.  R.  Co. ;  and  so  much  of  the  land 
grant  as  was  applicable  to  the  construction 
of  such  road  from  Tomah  to  Lake  §t.  Croix 


was  i-esumed  by  the  legislature  from  the 
La  Crosse  and  Milwaukee  Co.,  and  given  to 
defendant;  and  the  road  which  defendant 
was  to  build  is  several  times  designated  in 
§  14  of  said  charter  as  a  road  from  Xomab 
to  Lake  St.  Croix.  By  the  terms  of  §  5,  de- 
fendant was  authorized  to  locate,  construct 
and  operate  a  railway  "from  such  point  as 
the  directors  should  determine  in  the  town 
of  Tomah,  in  the  coimty  of  Monroe,  or  on 
the  track  of  the  Milwaukee  and  La  Crosse 
Railroad,  or  of  any  other  railway  i-unning 
out  of  Tomah,"  to  a  point  on  Lake  St.  Croix. 
Held,  that  if  the  language  of  §  5  as  to  the 
southern  terminus  be  construed  literally, 
there  is  a  positive  contradiction  between  it 
and  §  14 ;  that  in  view  of  the  whole  tenor  of 
the  act,  the  first  "or"'  in  §  5  must  be  con- 
strued as  having  a  copulative  and  not  a  dis- 
junctive force ;  and  as  requiring  the  southern 
terminus  of  defendant's  road  to  be  in  the 
town  of.  Tomah  and  on  the  track  of  some 
other  railway  running  out  of  that  town. 
Attorney-General  v.  West  Wisconsin R'y  Co., 
36  Wis.,  466.     1874. 

99.  Speed  of  trains ;  cities.  That  a  rail- 
way company  is  authorized  by  the  legisla- 
ture to  lay  its  tracks  along  the  streets  of  a 
city  does  not  prevent  such  city  from  regu- 
lating and  Hmiting  the  rate  of  speed  of  the 
engines  run  thereon.  Neier  v.  Missouri 
Pacific:  Ry  Co.,  12  Mo.  App.,  25.     1883. 

100.  Statutes.  The  statutes  authorizing 
the  construction  of  the  Sirhowy  Tramroad 
construed.  Sirhowy  Tramroad  Co.  v.  Jones, 
3  Adolphus  &  Ellis,  640)i;  30  E.  C.  L.,  296. 
1835, 

101.  Taxation ;  exemption  from  ;  change 
of  charter ;  constitutional  law.  The  pro- 
vision of  the  charter  of  the  Memphis  and 
Little  Rock  R.  R.  Co.  exempting  its  property 
from  taxation  could  not  be  repealed  by  a 
subsequent  legislature  or  constitutional  con- 
vention. Oliver  v.  Memphis  and  Little  Book 
R.  R.  Co.,  30  Ark.,  138, 1875;  St.  Louis,  Iron 
Mt.  and  Southern  R.  R.  Co.  v.  Loftin,  ib., 
693,  1875. 

102.  —  An  exemption  from  taxation  con- 
ferred by  the  legislature  on  a  corporation 
subsequent  to  its  creation  may  be  repealed. 
The  right  of  taxation  cannot  be  parted  with 
by  one  legislature  so  as  to  bind  future  legis- 
latures, unless  under  peculiar  and  exoep- 
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tional  circumstances  and  upon  an  adequate 
consideration,  and  no  presumption  in  favor 
of  exemption  from  taxation  can  be  indulged. 
St.  Louis,  Iron  Mt.  and  Southern  B.  B.  Co. 
V.  Loftin,  30  Ark.,  693.     1875. 

103.  Transfer  of  franchise.  A  corpora- 
tion has  no  right  to  sell  or  assign  its  fran- 
chise, either  in  whole  or  in  part,  unless 
specially  authorized  by  law.  The  acts  of  1861 
and  1870  empower  the  leasing  of  completed 
railroads  only,  and  will  not  authoi-ize  the 
transfer  of  a  franchise  of  building  a  railroad. 
Wood  V.  Bedford  and  Bridgeport  B.  B..  Co., 
8  Philadelphia,  94.     1871. 

104.  —  A  railway  company,  like  any  other 
trading  company,  may  convey,  either  abso- 
lutely or  upon  condition,  all  property  which 
it  is  authorized  to  hold  or  which  is  essential  to 
carrying  on  the  business  for  which  it  was  de- 
signed. The  power  of  a  court  of  chancery 
to  put  the  assignees  or  mortgagees  in  posses- 
sion of  the  property  and  business  of  the  cox-- 
poration  would  leave  little  to  be  decided 
as  between  private  parties.  Semble,  that 
whether  the  assignees  could  enjoy  the  fran^ 
chise  and  corporate  existence  is  a  question 
in  which  the  state  alone  would  be  inter- 
ested. McAllister  v.  Plant,  54  Miss.,  106. 
1876. 

105.  —  When  the  purchasers  of  a  railway 
form  a  corporation  under  the  provisions  of 
the  statute  act  "  to  constitute  the  purchasers 
of  any  railroad  heretofore  sold  under  au- 
thority of  any  law  of  this  state  a  body  cor- 
porate and  politic,"  approved  December  <il7, 
1873,  and  amended  March  20,  1875,  the  new 
corporation  succeeds  to  the  franchises,  fac- 
ulties and  powers  of  the  old  corporation  pre- 
cisely as  surrendered  or  lost ;  though,  as  to 
ownership  of  property  and  liabilities,  it  is  a 
new  corporation.  Mobile  and  Montgomery 
B.  B.  Co.  V.  Steiner,  61  Ala.,  559.     1878. 

108.  Assignment  of  chartered  rights. 
An  agreement  between  two  railway  compa- 
nies, made  without  the  authority  of  the  leg- 
islature, whereby  one  company  delegates  to 
another  all  the  powei-s  which  have  been  con- 
feri-ed  upon  it  by  parliament,  is  an  unlawful 
attempt  to  effect  that  which  parliament  alone 
can  authorize,  and  is  against  public  policy ; 
and  in  such  a  case  the  court  will  not  inter- 
fere to  assist  either  of  the  parties  in  obtain- 
ing a  collateral  benefit  which  the  agreement 


would  give,  or  aid  them  in  any  manner  which 
would  promote  the  object  of  the  agreement. 
Great  Northern  B.  R.  Co.  v.  Eastern  Coun- 
ties B.  B.  Co.,  9  Hare  (Eng.  Ch.),  306,  1851; 
13  Eng.  Law  &  Equity,  234. 

107.  —  special  priyilege.  Special  privi- 
leges conferred  on  a  railway  company  by  a 
private  chai-ter,  granted  under  the  constitu- 
tion of  1802,  do  not  so  inhere  in  the  road 
constructed  under  such  charter  as  necessarily 
to  pass  to  any  corporation  which  may  have 
acquired,  under  subsequent  legislation,  the 
right  to  opei-ate  the  same.  Pittsburgh,  Cin- 
cinnati and  St.  Louis  Ry  Co.  v.  Moore,  35 
Ohio  St.,  384.     1878. 

108.  Transfer  railway.  A  railway  com- 
pany may  organize  under  the  general  rail- 
i-oad  law,  although  its  purpose  be  only  to 
build  a  transfer  railway  within  the  lirnits  of 
a  single  city.  Wiggins  Ferry  Co.  v.  East  St. 
Louis  Union  B'y  Co.,  107  111.,  450.     1883. 

109.  Ultra  vires;  power  to  loan  money. 
The  North  Carolina  R.  R.  Co.,  as  well  by  Its 
charter  (Act  of  1848-49,  ch.  83),  and  the  sup- 
plemental acts  thereto,  as  upon  general  prin- 
ciples, has  the  power  to  deposit  or  loan  its 
surplus  funds,  and  of  course  may  bring  the 
necessary  actions  to  recover  the  sums  loaned. 
North  Carolina  B.  B.  Co.  v.  Moore,  70  N.  C, 
6.     1874. 

110.  What  constitutes  a  franchise.  The 
right  to  lay  down  a  track  on  any  kind  of 
structure,  and  the  working  of  a  railroad 
thereon,  is  not  a  political  franchise  to  be 
gained  only  from  the  state.  The  right  to  act 
as  agents  of  the  state  in  acquiring  land  under 
the  right  of  eminent  domain,"or  the  power  to 
use  the  public  highway  for  the  purpose  of  a 
railroad,  is  a  franchise.  Sixth  Avenue  B.  B. 
Co.  V.  Gilbert  Elevated  B.  B.  Co.,  41  N.  Y. 
Superior  Ct,  489.     1876. 

111.  What  constitutes  a  railroad.  Iron 
tracks  or  rails  securely  fastened  to  the  soil, 
whether  of  a  street  or  a  prairie,  constitute  a 
railroad,  irrespective  of  the  propelling  power 
by  which  vehicles  are  transported  thereon ; 
and  the  use  of  such  a  railroad  may  be  con- 
tracted for  under  the  act  of  1839,  without  any 
reference  to  the  question  whether  such  use  is 
to  be  effected  by  horses  or  steam,  or  any  other 
known  or  unknown  motor,  and  equally  with- 
out regard  to  the  nature  of  the  locality 
through  which  such  road  may  extend.     Cen- 
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tral  Crosstown  R.  B.  Co.  v.  Twenty-third 
Street  R.  R.  Co.,  54  Howard's  Practice  (N. 
Y.),  168.     1877. 

CHATTEL  MORTGAGE. 

See  MoBTQAQE  OF  Chattels;  MoRTaASE, 


CHECKS. 

See  Bills  and  ITotes. 


CHILDREN. 

SeePAnBNT  and  Child;  Injuries  to  Persons  on  the 
Trace;  Injuries  to  Passenqers;  Nboligence; 
Turn  Table. 

1.  Contributory  negligence.  The  same 
care  and  prudence  is  required  which  should 
be  exercised  by  one  of  more  mature  years. 
Squire  v.  Central  Park,  etc.,  R.  R.  Co.,  36  N. 
Y.  Superior  Ct.,  436,  1873.  Contra,  Casey  v, 
N.  Y.  Central  and  Hudson  River  R.  R.  Co., 
8  Daly  (N.  Y.),  330.     1879. 

2.  —  A  child  two  years  old  cannot  be 
guilty  of  contributory  negligence.  Farris 
V.  Cass  Avenue  R'y  Co.,  8  Mo.  App.,  588. 
1880. 

3.  —  peddling  on  train.  Where  a  boy 
about  ten  years  of  age  got  on  the  engine  to 
sell  peanuts  to  the  engineer,  at  the  request 
of  the  engineer,  while  the  engine  was  in 
motion,  and  jumped  off  at  the  suggestion  of 
the  engineer,  and  a  few  days  after  again,  in 
like  manner,  got  in  the  engine  to  get  his  pay 
for  the  peanuts,  being  unable  to  make  the 
change  the  first  time,  and  again,  at  the  sug- 
gestion of  the  engineer,  jumped  off,  and  was 
hurt ;  on  the  first  occasion  the  train  was  run- 
ning from  fifteen  to  twenty  miles  an  hour, 
and  the  last  time  about  fifteen  miles  an 
hour.  Held,  that  the  defendant  was  not 
entitled  to  a  non-suit.  Code,  §  2972 ;  Vickers 
V.  Atlanta  and  West  Point  R.  R.  Co.,  64  Ga., 
306,  1879;  8  Amer.  &  Eng.  E.  R.  Cases,  337. 


CITIES. 

See  Injuries  to  Persons  on  the  Track;   Municipal 
Corporations;  Subscriptions  by  Cities. 


'    COAL. 

See  Carriaqe  of  Merchandise. 


COLLATERAL  SECURITIES. 

1.  Bonds.  Bonds  of  a  corporation  pledged 
as  collateral  by  the  company  can  only  be 
enforced  to  the  extent  of  the  advances  made 
upon  them.  Dunaomhv.  N.  Y.,  Housatonie 
and  Northern  R.  R.  Co.,  23  Hun  (N.  Y.), 
133.     1880. 

2.  —  A  secured  creditor  of  the  Eastern  R. 
R.  Co.  is  entitled,  under  the  statute  of  1876, 
ch.  336,  to  a  certificate  of  indebtedness, 
without  first  surrendering  his  collateral  se- 
curity ;  but,  in  ascertaining  the  amount  for 
which  such  certificate  is  to  issue,  the  value 
of  the  collateral  security  must  be  first  de- 
ducted ;  and,  if  the  collateral  security  is  the 
bond  of  another  company,  guarantied  and 
indorsed  by  the  Eastern  R.  R.  Co.,  it  is  the 
value  of  such  bond,  without  the  indorsement 
and  guaranty,  which  is  to  be  applied  in  re- 
duction of  the  debt.  A  person  who  holds 
certain  bonds,  not  yet  due,  of  another  com- 
pany, payable  to  the  order  of  and  indorsed 
and  guarantied  by  the  Eastern  R.  R.  Co.,  is 
not  entitled  to  the  security  of  the  mortgage 
made  by  the  latter  company.  Merchants' 
Nat.  Bank  v.  Eastern  R.  R.  Co.,  124  Mass., 
518.     1878. 

3.  Note  of  corporation.  A  creditor  of  the 
Eastern  R.  R.  Co.,  who  holds  its  note,  and, 
as.  collateral  security  for  the  same,  three 
other  notes  of  the  corporation,  with  coupons 
attached,  of  a  kind  regularly  quoted  in  the 
market,  is  entitled,  under  the  St.  of  1876, 
ch.  336,  to  prove  only  the  amount  of  the 
original  note  against  that  corporation.  Third 
National  Bank  of  Boston  v.  Eastern  B.  B. 
Co.,  133  Mass.,  340.     1877. 


COLLISIONS. 

See  Injuries  to  Ehflotes;  Injuries  to  Passehoebs. 

1.  Negligence.  If  the  engine  driver  who 
has  the  right  to  the  road  at  the  crossing  of 
another  railroad  knows,  or  has  good  reason 
to  believe,  he  will  come  in  collision  with  a 
train  not  entitled  to  the  crossmg  if  he  at- 
tempts to  exercise  his  right,  prudence  re- 
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quires  him  not  to  attempt  the  exercise  of  his 
right,  and  he  might  be  criminally  culpable 
for  so  doing.  Chicago  and  Alton  R.  R.  Co, 
V.  Rookford,  Rock  Island  and  St.  Louis  R.  R. 
Co.,  72  111.,  34.     1874. 


COLLISIONS    WITH    DOMESTIC    ANI- 
MALS. 

See  iNJunms  to  Domestic  Animals;  Ik,7tjeie3  to 
Trains. 

1.  Injury  to  train.  The  owner  of  stock 
unlawfully  trespassing  upon  a  railway  is  lia- 
ble for  the  damages  resulting  to  the  cars  in 
case  of  collision  with  a  train.  Richelieu,  v. 
St.  Lawrence  and  Atlantic  Ry  Co.,  2  Decis- 
ions des  Tribunaux,  Lower  Canada,  337. 
1852.  See,  also.  Central  Branch  U.  P.  R.  R. 
Co.  V.  Walters,  24  Kans.,  504.     1880. 


COLORED  PERSONS. 

See  Passenoers. 

1.  CItU  rights  act.  The  privilege  of  using 
for  local  travel  any  public  conveyance  is  in 
general  a  right  which  belongs  to  a  person  as 
the  citizen  of  a  state,  and  not  as  a  citizen  of 
the  United  States;  and  the  denial  of  that 
privilege  (except  where  it  is  charged  in  the 
pleadings,  and  proved  in  evidence  to  have 
been  on  account  of  race,  color,  etc.)  does 
not  subject  to  the  penalties  of  the  said  act 
of  congress.  CiUly  v.  Baltimore  and  Ohio 
R.  R.  Co.,  1  Hughes  (U.  S.  C.  C),  536.     1876. 

2.  —  A  colored  woman  who  had  pur- 
chased and  held  a  first-class  ticket  was  enti- 
tled to  admission  into  the  ladies'  car,  if  there 
was  room  for  her  therein;  and  if  she  was 
refused  admission,  and  the  railroad  company 
declined  to  carry  her  except  in  the  smoking 
car,  containing  only  men,  some  of  whom 
were  smoking,  she  had  the  right  to  decline 
to  accept  such  accommodations,  and  it  is 
liable  to  her  in  damages.  Oray  v.  Cincin- 
nati Southern R.  R.  Co.,  11  Federal  Reporter, 
683.     1882. 

S.  —  Carriers  are '  bound  to  provide  for 
colored  passengers  holding  first-class  tickets 
accommodations  precisely  equal  in  all  re- 
spects to  those  provided  'for  white  passen- 
gers holding  similar  tickets.    lb. 

4.  —  In  an  action  against  a  railway  com- 
pany to  recover  damages  for  wrongfully  ex- 
VOL.  11  —  11 


eluding  from  its  cars,  in  which  it  appeared 
that  the  plaintiff,  a  colored  lady,  purchased 
and  held  a  first-class  ticket  at  the  time  shs 
applied  for  admission  to  the  ladies'  car;  that 
she  was  lady-like  in  appearance  and  conduct, 
and  was  at  the  time  carrying  a  sick  child  in 
her  arms ;  and  that  the  company  refused  to 
carry  her  except  in  the  smoking  car,  in 
which  were  men  only,  some  of  whom  were^ 
smoking;  whereupon  she  left  the  cars, — 
held,  that  she  was  entitled  to  such  damages 
as  would  make  her  whole,  and  the  jury 
should  consider  the  loss  of  time  and  incon- 
venience she  had  been  put  to,  and  the  proper 
amount  of  expenses  incurred  in  the  vindica- 
tion of  her  rights.     lb. 

6.  —  In  an  action  in  the  United  States 
circuit  court,  under  the  civil  rights  act  of 
March  1,  1875,  the  petition  alleged  that 
plaintiffs  (who  were  colored  pex'sons)  and 
defendant  were  citizens  of  Kentucky ;  that 
plaintiff,  Mrs.  Smoot,  purchased  a  first-class 
ticket  over  the  defendant's  road  from  Paris 
to  Lexington,  Ky. ;  that  the  train  upon 
which  she  attempted  to  take  passage  con- 
sisted of  a  coach  intended  and  used  for  la- 
dies, and  gentlemen  accompanied  by  ladies, 
and  other  inferior  coaches;  that  on  account 
of  her  race  and  color  she  was  denied  admit- 
tance to  the  ladies'  car,  and,  refusing  to'  ac- 
cept the  inferior  accomiuodations  of  the 
other  coaches  and  to  give  up  her  ticket,  she 
was  forcibly  removed  from  the  train;  for 
which  plaintiffs  asked  damages.  Upon  de- 
murrer to  the  petition,  held,  that  congress 
had  no  power  to  protect  the  righi  alleged  to 
have  been ,  violated,  and  the  court  had  no 
jurisdiction  to  entertain  the  action.  Smoot 
V.  Kentucky  Central  R'y  Co.,  13  Federal  Re- 
porter, 337.     1882. 

6.  Eqaal  rights.  G.  and  his  wife,  who 
were  colored  people,  brought  an  action 
against  a  railway  company  for  the  exclusion 
of  the  wife  from  a  car.  The  evidence  of  her 
exclusion  was  denied  by  the  witnesses  for 
the  company,  and  it  was  attempted  to  be 
shown  that  G.,  who  was  in  company  with 
his  wife,  was  smoking,  and  that  the  exclu- 
sion was  for  that  reason.  The  smoking  was 
denied  by  G.  and  other  witnesses.  The  court 
charged  that  it  was  conceded  on  all  sides 
that  the  wife  was  excluded;  and  further  in- 
structed the  jury  that  there  waa  no  doubt 
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she  was  excluded  if  the  testimony  be  true. 
Held,  that  this  instruction  did  not  take  the 
facts  from  the  consideration  of  the  jury,  and 
left  to  them  to  determine  whether  the  exclu- 
sion was  on  account  of  race  or  color.  Cen- 
tral R.  JR.  of  New  Jersey  v.  Qreen,  86  Pa.  St., 
421,     1878. 

7.  Penalty.  The  penalty  prescribed  by 
the  act  of  March  33,  1867,  relating  to  the  ex- 
clusion of  colored  passengers  from  the  oars, 
is  given  by  way  of  punishment  to  the 
offender  rather  than  by  way  of  compensa- 
tion tothe  party  aggrieved ;  and  where,  there- 
fore, several  persons  are  aggrieved  by  the 
commission  of  a  single  offense,  a  recovery 
by  one  is  a  bar  to  recovery  by  the  rest.  Cen- 
tral R.  R.  Co.  of  New  Jersey  v.  Green,  86 
Pa.  St.,  427.     1878. 

8.  —  tt,  and  his  wife,  who  were  colored 
persons,  were  excluded  from  the  car  at  the 
same  time  and  by  the  same  employe.  Held, 
that  the  exclusion  of  the  two  was  but  a 
single  offense,  and  a  recovery  being  had  by 
G.  .and  his  wife  in  the  right  of  the  wife.  Or. 
could  not  recover  thereafter  in  his  own  right. 
lb. 


COMMONS. 

See  Eminent  Dohaih. 

COMPAEATIVE  NEGLIGENCE. 

See  INJUEIES  TO  Domestio  Aniuai;s;  Injuries  to  E»- 
p«)TEs;  Injubibs  to  Fassenserb;  Injuries  to 
Febsons  on  the  Track;  NEauoENCE. 


COMPENSATION. 

See  Directors;  Officers. 

1.  President ;  bonds  taken  as  collateral. 

Where  the  president  of  a  railway  company 
received  the  notes  of  the  corporation,  se- 
cured by  its  bonds,  as  collateral  for  a  sum 
due  him  .upon  his  salary,  held,  that  such  a 
debt  honestly  incurred  could  be  so  secured ; 
and  that  he  was  entitled  to  prove  such 
bonds.  Dwiconib  v.  New  York,  Housatonic 
and  Nortlwm  R.  R.  Co.,  4  Amer.  &  Eng.  R. 
R.  Cases,  393;  8i  N.  Y.,  190,  1881;  reversing 
$ame  v.  Same,  23  Hun  (N.  Y.),  291,  1880. 


COMPROMISE. 

1.  Deed  for  right  of  way.  Where  the 
petition  embraced  two  causes  of  action, 
damages  for  the  trespass  and  for  the  right 
of  way  taken,  and  an  offer  of  compromise 
was  made  and  accepted  in  the  case,  both 
claims  were  thereby  settled  and  adjusted. 
Robertson  v.  Central  la.  R'y  Co.,  57  la., 
876,  1881 ;  10  Amer.  &  Eng.  R.  R.  Cases,  430. 

2.  —  Under  the  pleadings  the  compromise 
stood  in  the  place  of  the  judgment  of  a 
court,  and  upon  payment  of  the  amount 
agreed  upon  the  defendant  had  the  right  to 
demand  a  deed  for  the  right  of  way,  and 
the  court  had  jurisdiction  to  order  the  deed 
executed.    lb. 

3.  —  The  appointment  of  a  commissioner 
to  execute  the  deed  for  the  right  of  way 
upon  the  tender  of  the  amount  agreed  upon 
therefor,  without  giving  the  party  a  reason- 
able time  to  execute  it,  if  irregular,  worked 
no  prejudice,  and  affords  no  ground  for 
reveraal.     lb. 

4.  Eight  of  widow  to  compromise.  When 
suit  is  brought  by  the  widow,  whoso  husband 
received  a  personal  injury  resulting  in  death, 
she  has  the  right  to  compromise  or  settle  the 
suit  as  she  may  see  fit,  without  the  consent 
of  the  guardian  of  the  child  of  the  deceased, 
and  against  the  consent  of  her  attorneys  who 
managed  the  case.  Stephens  v.  Nashville, 
Chattanooga,  etc.,  R.  R.  Co.,  10  Lea  (Tenn,), 
448,  1883;  11  Amer.  &  Eng.  R.  R.  Cases,  671. 

6.  ElTected  through  a  physician.  The 
relation  of  patient  and  physician  is  one  of 
trust,  and  in  case  a  physician,  in  behalf  of 
a  railway  company,  obtains  a  settlement 
with  his  patient  for  damages  for  a  personal 
injury,  and  the  advice  as  to  settlement  is 
not  made  in  good  faith,  the  settlement  will 
be  set  aside.  Rowe  v.  Grand  Trunk  Ry  Co., 
16  Upper  Canada,  Common  Plpas,  500.   1886. 


CONDEMNATION  OF  LANDS. 

See  Eminent  Dohaiv. 


CONDITIO   AL  SALE. 

See  Mortoaoe. 

1.  Subrogation.    A  railway  company  held 
its  rolling  stock  under  an  agreement  to  pay 
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for  it  in  instalments,  the  title  not  to  pass  to 
the  company  until  the  whole  sum  agreed  to 
be  paid  for  it  should  be  paid,  and,  in  case  of 
default,  all  previous  payments  to  be  for- 
feited. It  became  insolvent,  and  had  no 
money  to  pay  an  instalment  which  became 
due.  Directors  of  the  company,  in  order  to 
save  the  rolling  stock,  advanced  the  money 
out  of  their  private  funds,  on  the  strength 
of  an  agreement  made  by  the  other  members 
of  the  board  with  them  that  they  should  be 
subrogated  to  the  rights  of  the  vendors  for 
their  repayment,  but  no  resolution  to  that 
effect  was  in  fact  passed  by  the  board.  Held, 
that  they  were  entitled  to  subrogation,  sub- 
ject to  the  superior  right  of  the  vendors  as 
to  the  unpaid  balance  of  the  price.  Coe  v. 
New  Jersey  Midland  B'y  Co.,  31  N.  J.  Eq., 
105.     1879. 


CONDUCTOR. 

See  Appeals;  Ihjubies  to  Emplotss. 

1.  Fares  not  accounted   for;  evidence. 

Where,  in  an  action  against  a  railway  com- 
pany by  one  of  its  employes  for  a  balance  due 
him  for  services  rendered  as  conductor  of  a 
passenger  train,  it  was  undertaken  by  the 
company  to  prove  an  offset  in  moneys  al- 
leged to  have  been  collected  and  not  ac- 
counted for  by  the  conductor,  by  comparison 
of  daily  returns  extending  over  a  period  of 
eleven  mouths,  by  the  plaintiff  in  the  action 
and  a  fellow-conductor  running  alternate 
days  over  the  same  route,  hell,  that  such 
method  of  proof  was  erroneous,  and  the  evi- 
dence properly  excluded  from  the  Jury. 
Held,  also,  that  where  the  verdict  must, 
under  the  law,  have  been  the  same,  notwith- 
standing ^he  admission  of  the  evidence  ex- 
cluded, the  verdict  would  not  be  disturbed. 
Denver  and  Rio  Cfrande  R'y  Co,  v.  Olascott, 
4  Colo.,  370.    1878. 


CONFEDERATF  MONET. 

1.  Contracts.  A  contract  by  a  railway 
company  made  January  1,  1865,  payable  in 
Confederate  money,  will  be  enforced  in  law- 
ful money  at  the  actual  value  of  the  con- 
sideration. Dowd  V.  North  Carolina  B.  R. 
Co.,  70  N.  C,  468.     1874. 


CONNECTING  LINES. 

See  Aoknoy;  Baggage j  Carriage  of  Live  Stock; 
Carriage  of  Merchandise;  Gauge;  Injuries  to 
Passengers;  Injuries  to  Persons  on  the  Track; 
Street  Eailtvays. 

1.  Booking  offices.  A  railway  company 
is  not  bound  to  provide  booking  offices  for 
traffic  at  places  off  its  railway,  nor  to  arrange 
for  the  conveyance  by  road  of  goods  between 
such  places  to  the  nearest  station  on  its  rail- 
way. Dublin  and  Meath  R'y  Co.  v.  Midland 
Great  Western  of  Ireland  B'y  Co.,  3  Neville 
&  McNamara,  379.    1879. 

2.  Connection  of  railways.  Both  termi- 
nal points  of  a  railroad,  constructed  for  the 
purpose  pf  forming  a  connection  between 
existing  roads,  may  be  in  the  same  town, 
city  or  village.  Long  Bran  eh  Commissioners 
V.  West  End  B.  B.  Co.,  29  N.  J.  Eq.,  566. 
1878. 

3.  —  A  railway  constructed  under  the  gen- 
eral railroad  law  may  connect  with  another 
railroad  at  a  point  where  there  is  neither 
town,  city  nor  village.    lb. 

4.  Contract.  A  railway  company  is  not 
bound  to  undertake  the  carriage  of  goods 
beyond  the  terminus  of  its  road;  but  if  it 
does  enter  into  a  contract  to  do  so  it  is 
bound  by  it,  and  is  under  the  same  obliga- 
tion to  furnish  means  of  conveyance  beyond 
the  line  of  its  own  road  as  it  is  upon  it. 
Bussey  v.  Memphis  and  Little  Book  B.  B. 
Co.,  4  McCrary  (U.  S.  C.  C),  405.     1883. 

5.  —  A  railroad  company  has  the  power 
and  the  right  to  contract,  as  a  common  car- 
rier, to  transport  freight  through  another 
state  over  another  railroad  and  beyond  its 
own  terminus.  Ogdensburg  and  Lake  Cham- 
plain  B.  B.  Co.  V.  Pratt,  49  Howard's  Prac- 
tice (N.  Y.).  84;  B.  B.  Co.  v.  Pratt,  33  Wal- 
lace (U.  S.  S.  C),  123.     1874. 

6.  —  An  agreement  between  two  railway 
companies,  that  any  injury  to  persons  or 
goods  shall  be  paid  for  by  the  company  on 
whose  road  it  may  occur,  and  that,  when  the 
damage  cannot  be  traced  to  either  of  the 
lines,  it  shall  be  paid  for  by  each  in  the  pro- 
portion it  shares  in  the  through  jirioe  of  car- 
riage, does  not  make  the  two  corporations 
partners ;  if  one  company  has  made  a  con- 
tract for  the  carriage  of  goods  over  the  lines 
of  both  companies,  an  action  for  breach 
Qf    such    contract    cannot    be    maintained 
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against  the  other  company,  if  the  loss  is  not 
proved  to  have  taken  place  while  the  goods 
were  in  its  custody;  and  the  contract  be- 
tween the  two  corporations  is  Inadmissible 
in  evidence.  Aigen  v.  Boston  and  Maine  B. 
R.  Co.,  133  Mass.,  433,  1883;  6  Amer.  &  Eng. 
R.  R.  Cases,  436. 

7.  —  injunction.  A  contract  between  two 
connecting  railroads  for  the  division  of 
earnings,  according  to  the  distance  which 
each  corporation  shall  have  carried  the  pas- 
senger or  freight  for  which  the  money  is 
paid,  is  within  the  dis'cretionary  powers  of 
the  directors,  and  its  execution  cannot  be 
enjoined  at  the  instance  of  a  stockholder, 
who  does  not  show  dishonest  or  fraudulent 
pui-pose  on  the  part  of  the  directors  in  mak- 
ing such  contract,  and  that  he  will  be  in- 
jured thereby.  Elkins  v.  Camden  and 
Atlantie  R.  B.  Co.,  36  N.  J.  Eq.,  241,  1882; 
11  Amer.  &  Eng.  R.  R.  Cases,  579. 

8.  Contract  limiting  liability.  A  carrier 
may  by  contract  restrict  its  liability  to  its 
own  line,  and  it  may  also  extend  its  liability 
beyond  its  own  line.  St.  Louis  and  Iron 
Mountain  B.  R.  Co.  v.  Lamed,  103  111.,  293, 
1882;  6  Amer.  &  Eng.  R.  E.  Cases,  436. 

9.  —  Such  contract  will  be  presumed  from 
the  fact  that  a  clause  limiting  the  liability  is 
to  be  found  printed  in  the  bill  of  lading, 
even  though  the  shipper's  attention  was  not 
called  to  it,  if  it  appears  that  he  had  pre- 
viously shipped  like  articles  and  taken  like 
bills  of  lading.  East  Term.,  Va.  and  Oa.  R. 
B.  Co.  V.  Brumley,  5  Lea  (Tenn.),401, 1880;  6 
Amer.  &  Eng.  R.  R.  Cases,  S56. 

10.  —  "When  there  is  no  express  statute 
forbidding  it,  a  carrier  may  contract  not  to 
be  liable  for  damages  which  do  not  occur 
from  the  negligence  of  himself  or  his  serv- 
ant or  agents.  "When  he  undertakes  to 
carry  goods,  not  only  over  his  own  route, 
but  over  connecting  lines,  he  cannot  contract 
that  his  responsibility  may  terminate  at  the 
end  of  his  own  line.  He  will  still  be  held 
liable  for  the  negligence  not  only  of  himself 
and  his  employes,  but  of  their  connecting 
lines,  they  being  considered  his  agents  for 
carrying  out  the  particular  contract.  Oal- 
oeston,  Houston,  etc.,  B.  B.  Co.  v.  Allison,  12 
Amer.  &  Eng.  R.  R.  Cases  (Tex.),  28.     1883, 

11.  Condition  of  groods  on  delirery  ;  bur- 
den of  proof.    Where  an  action  for  an  in- 


jury to  goods  carried  by  successive  lines  is 
brought  against  one  of  them,  it  is  eiTor  to 
charge  that,  if  the  goods  were  delivered  in 
good  order  to  the  first  line,  it  is  inferable,  in 
the  absence  of  evidence,  that  they  continued 
so  until  received  by  the  defendant.  Mar- 
quette, Houghton  and  Ontonagon  R.  B.  Co. 
V.  Kirkwood,  45  Mich.,  51,  1880;  9  Amer.  & 
Eng.  E.  E.  Cases,  85. 

12.  —  One  who  sues  a  common  carrier  for 
injury  to  goods  must  prove  that  defendant 
received  them  in  good  order.    lb. 

13.  —  A  carrier  must  receive  and  forward 
goods  on  the  usual  terms,  and  deliver  them 
in  the  condition  in  which  he  received  them; 
he  has  ordinarily  no  means  of  opening  pack- 
ages and  examining  their  contents,  and  has 
nothing  to  do  with  previous  dealings  with 
the  property  by  independent  carriers.,    lb. 

14t.  Constitutional  latr.  The  meaning  of 
the  last  clause  of  art.  15,  §  4,  of  the  constitu- 
tion of  Colorado,  which  provides  that  "  every 
railroad  company  shall  have  the  right  with 
its  road  ...  to  connect  with  .  .  any 
other  railroad,"  is  that  such  roads  are  to  be 
connected  physically,  as  distinguished  from 
the  business  connection  between  roads  which 
have  approximate  termini.  It  is  a  union  of 
tracks  admitting  of  the  passage  of  cars  from 
one  road  to  the  other,  and  not  a  mere  meet- 
ing of  roads  which  may  admit  of  continu- 
ous traffic  in  some  form.  The  evident  object 
is  the  protection  of  the  public  rather  than 
simply  to  enable  corporations  to  perform 
their  agreement.  By  the  union  of  tracks  it 
was  intended  to  make  the  roads  practically 
continuous  for  all  that  may  come  in  the 
course  of  business  between  companies 
friendly  to  each  other ;  that  the  companies 
are  to  be  brought  into  harmony  when  they 
fail  or  refuse  to  agree  in  the  due  and  proper 
exercise  of  their  public  functions  as  common 
carriers;  and  this 'court  will  not  hold  that  a 
bill  that  alleges  that  complainant  has  con- 
nected its  road  with  defendant's  road,  but 
that  defendant  refuses  to  grant  complainant 
equal  facilities  in  conducting  business  that 
it  grants  to  a  rival  road,  does  not  present  a 
case  calling  for  the  consideration  of  a  court 
of  equity,  and  dismiss  such  bill  on  demurrer, 
without  first  examining  such  facts  as  may 
be  developed  by  proper  evidence.  Denver 
and  New  Orleans  B.  B.  Co.  v.  Atchison,  To- 
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and  Santa  Fe  R.  R.  Co.,  13  Federal 
Reporter,  546.     1883. 

15.  —  diseriminalion.  A  provision  of 
the  constitution  of  the  state  of  Colorado, 
that  "all  individuals,  associations  and  cor-^ 
porations  shall  have  equal  rights  to  have 
persons  and  property  transported  over  any 
railroad  in  this  state,  and  no  undue  or  un- 
reasonable discrimination  shall  be  made  in 
charges  or  in  facilities  for  transportation  of 
freighter  passengers  within  the  state,  and 
no  railroad  company,  nor  any  lessee,  man- 
ager or  employe  thereof,  shall  give  any  pref- 
erence to  individuals,  associations  or  cor- 
porations in  furnishing  cars  or  motive 
power  '■  (§  6,  art.  15,  Const,  of  Colorado),  is 
not  merely  authority  to  the  legislature  to 
pass  laws  on  the  subject  to  which  it  applies, 
and  otherwise  incapable  of  enforcement. 
While,  in  the  absence  of  a  special  law  direct- 
ing such  a  proceeding,  this  provision  would 
not  authorize  a  company  to  make  a  physical 
connection  of  unconnected  railroads,  yet, 
independently  of  legislative  power  and  ac- 
tion, it  requires  the  railroads  in  tlie  state  of 
Colorado  to  be  operated  in  conjunction  for 
the  convenience  of  the  public;  at  least  to 
the  extent  usual  and  customary  between  con- 
necting lines  in  the  control  of  companies 
not  hostile  to  each  other;  and  to  this  extent 
it  will  be  enforced  by  the  courts.  Denver 
and  Neio  Orleans  B.  B.  Co.  v.  Atchison, 
Topeka,  etc.,  R.  R.  Co.,  15  Federal  Reporter, 
050,  1883;  9  Amer.  &  Eng.  E.  R.  Cases, 
374. 

IG.  Crossing ;  expense  of  signals.  Under 
fi.  13  of  the  Railways  Clauses  Act,  1863, 
where  a  railway  forms  a  junction  with 
another  railway,  the  company  with  whose 
railway  the  junction  is  made  is  empowered 
to  erect  such  signals  and  conveniences  inci- 
dent to  the  junction,  etc.,  as  may  be  neces- 
sary for  the  prevention  of  danger  to  or 
interference  with  the  trafHc  at  or  near  the 
junction ;  and  the  expenses  of  erecting  and 
maintaining  such  signals,  etc.,  are  at  the  end 
of  each  half  year  to  be  repaid  by  the  com- 
pany malting  the  junction.  Held,  that,  to 
sustain  an  action  for  such  expenses,  proof 
must  be  given  that  they  have  been  actually 
paid ;  proof  that  a  liability  has  been  incurred 
for  tliera  is  not  enough.  Carmarthen  and 
Cardigan  R'y  Co.  v.  Manchester  and  Milford 


R'y   Co.,   Law   Reports,   8  Common    Pleas 
Cases,  685.    1873. 

17.  Damage;  evidence;  presumption. 
Where  goods  have  been  carried  by  several 
successive  carriers,  and  it  appears  that  they 
were  in  gopd  condition  when  delivered  to 
the  first  carrier,  the  jury  may,  in  the  absence 
of  evidence  to  the  contrary,  presume  that 
the  goods  reached  the  ha,nds  of  the  last  car- 
rier in  the  same  condition  as  when  delivered 
to  the  first  carrier.  This  rule  is  not  changed 
by  the  fact  that  the  last  carrier,  instead  of 
transferring  the  goods,  transports  tliem  over 
the  line  in  the  foreign  car  in  which  it  re- 
ceived them.  Leo  v.  St.  Paid,  Minneapolis 
and  Manitoba  R'y  Co.,  13  Amer.  &  Eng.  R. 
R.  Cases  (Minn.),  35.     1883. 

18.  Delivery  to  next  carrier.  The  inter- 
mediate cai'rier  is  bound  to  deliver  the  goods 
to  the  carrier  whose  line  of  transportation  is 
next  in  the  route  over  which  the  goods  are 
to  be  carried,  Etnd  it  is  not  relieved  of  respon- 
sibility by  storing  them  in  a  warehouse  at  the 
terminus  of  its  own  route.  Bancroft  v. 
Merchants'  Bespateh  Co.,  47  la.,  263.     1877. 

19.  Delivery  to  wrong  line.  Where  goods 
are  delivered  to  the  first  of  a  connecting  line 
of  railways  to  be  carried  to  a  given  destina- 
tion- by  a  specified  route,  a  delivery  by  the 
first  company  to  another  company  which 
forms  a  part  of  a  different  route  is  a  breach 
of  tlie  contract,  and  a  conversion  which 
renders  tlie  first  company  liable  for  the  value 
of  the  goods.  If  they  be  delayed  by  such 
delivery,  or  damage  result,  the  first  company 
may  be  held  responsible  therefor.  Georgia 
R.  R.  Co.  V.  Cole,  68  Ga.,  633.     1£83. 

20.  Each  carrier  the  agent  of  consignee. 
A  carrier  of  goods  acts  as  agent  of  the  con- 
signee in  transferring  tliem  to  another  car- 
rier, and  not  as  the  latter's  agent.  Mar- 
quette, Houghton  and  Ontonagon  R.  R.  Co. 
V.  Kirkwood,  45  Mich.,  51,  1880;  9  Amer.  & 
Eng.  R.  R.  Cases,  85. 

21.  Failure  to  carry  goods.  The  implied 
obligation  of  a  common  carrier,  arising  from 
its  relation  to  the  public,  is  limited  by  the 
termini  of  its  own  route ;  and  the  fact  that 
it  has  connections  with  other  lines,  extend- 
ing beyond  its  own  termini,  which  it  does 
not  operate,  control  or  own,  does  not,  in  the 
absence  of  a  special  contract  so  to  do,  make 
it  liable  as  a  common  carrier  for  a  failure  to 
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carry,  or  furnish  means  to  carry,  merchan- 
dise over  such  other  routes.  Pittsburgh, 
Cincinnati  and  St.  Louis  R'y  Co.  v.  Morton, 
61  Ind.,  539.     1878. 

22.  Freight  charges.  Where  one  carrier 
receives  goods  at  the  end  of  a  second  car- 
rier's line,  and  the  second  company  neglects 
to  inform  the  first  company  that  the  freight 
was  paid,  the  first  company  is  not  respon- 
sible for  this  omission,  and  has  the  right  to 
retain  the  goods  in  its  possession  for  a  rea- 
sonable time,  until  it  can  inquire  into  and 
ascertain  the  facts.  Union  Express  Co.  v. 
Shoop,  85  Pa.  St.,  335.     1877. 

23.  —  Where  no  agreement  for  special 
rates  exists,  and  freight  is  received  by  one 
railroad  to  be  delivered  at  a  point  on  the 
line  of  another  for  a  sum  less  than  the  ag- 
gregate regular  charges  of  both,  the  latter 
line,  on  receiving  it  and  carrying  it  to  such 
point,  must  deliver  it  to  the  consignee,  upon 
his  tendering  such  sum,  provided  it  equal 
the  I'egular  charges  of  the  latter,  whether  it 
does  or  does  not  include  any  charges  for  the 
forzner  line.  Evansville  and  Crawfordsmlle 
JR.  B.  Co.  V.  Marsh,  57  Ind.,  505,  1877;  18 
Amer.  E'y  Rep.,  482. 

24.  —  offset.  The  value  of  an  article  lost 
by  a  prior  connecting  carrier  cannot  be 
recouped,  in  a  suit  by  the  last  carrier  against 
the  consignee,  for  the  freight  bill  for  cai-ry- 
ing  several  articles,  including  the  lost  one. 
Lowenburg  v.  Jones,  56  Miss.,  688.     1879. 

25.  Inspection.  It  is  not  the  duty  of  one 
company  to  require  distinct  assurance  from 
a  connecting  line  that  aU  its  cars  liave  been 
thoroughly  examined  and  repaired  befoi-e 
being  transferred.  Richardson  v.  Oreat 
Eastern  R'y  Co.,  Law  Reports,  1  Common 
Pleas  Division,  343,  1876;  17  Eng.  (Moak), 
293. 

26.  Joint  ownership  of  connecting  branch. 
A  railway  was  built  for  the  purpose  of  unit- 
ing three  other  roads,  which  were  the  princi- 
pal owners  of  its  corporate  stock.  One  of 
these  three  other  roads  allowed  a  portion  of 
the  uniting  road  to  be  located  over  its  prop- 
erty and  built  that  portion  at  its  own  expense. 
Subsequently  it  claimed  the  exclusive  con- 
trol over  that  portion,  and  refused  to  allow 
the  uniting  road  to  transport  freight  and 
passengers  thereon.  Held,  that,  although  it 
might  have  a  proprietary  right  in  that  por- 


tion of  the  road,  it  was  bound  to  allow  the 
uniting  road  a  reasonable  use  thereof,  as  a 
part  of  the  latter's  continuous  line.  Held, 
further,  that  the  right  to  such  use  might  be 
enforced  by  a  preliminary  injunction  re- 
straining the  company  owning  the  portion 
of  road  from  interfering  with  the  trans- 
portation of  the  freight  and  passengers  ' 
carried  by  the  uniting  road.  Lathrop  v. 
Junction  R.  B.  Co.,  4  Federal  Reporter,  41. 
1880. 

27.  Joint  use  of  track ;  charter.  A  state 
has  no  authority,  in  violation  of  a  railway 
company's  charter,  to  require  it  to  permit 
another  company  to  use  a  portion  of  its 
track.  Such  an  act  impairs  the  contract 
contained  in  tlie  charter.  Pennsylvania  B. 
R.  Co.  V.  Baltimore  arid  Ohio  R.  R.  Co.,  60 
Md.,  263.     1883. 

28.  Liability  of  each  carrier.  When  sev- 
eral carriers  unite  to  complete  a  line  of 
transportation,  and  receive  goods  for  freight 
and  give  a  through  bill  of  lading,  each  car- 
rier is  the  agent  of  all  the  others  to  accom- 
plish the  carriage  and  delivery  of  the  goods, 
and  is  liable  for  any  damage  to  them,  on 
whatever  part  of  the  line  the  damage  is  re- 
ceived. Texas  and  Pacific  B.  B.  Co.  v.  Fort, 
9  Amer.  &  Eng.  R.  R.  Cases  (Tex.),  392, 1883; 
Texas  and  Pacifies  R'y  Co.  v.  Ferguson,  9  ib. 
(Tex.),  395,  1883. 

29.  —  A  company  chartered  and  organized 
for  railway  transportation  is  a  common  car- 
rier over  its  own  line,  but  it  is  not  so  beyond 
its  termini  and  over  connecting  lines  unless 
it  has  become  so  by  usage,  character  of  busi- 
ness or  contract.  Piedmont  Manufacturing 
Co.  V.  Columbia  and  Greenville  R.  R.  Co.,  19 
So.  Car.,  353.     1883. 

30.  —  In  case  of  the  transportation  over 
several  connecting  lines,  neither  company 
is  agent  of  the  owner ;  each  exercises  an  in- 
dependent employment  as  a  contractor  with 
the  owner  and  is  responsible  for  its  own  neg- 
ligence, and  it  cannot  make  the  owner  re- 
sponsible for  the  negligence  of  a  connecting 
road.  Sherman  v.  Hudson  Biver  R.  R.  Co., 
64  N.  Y.,  354.     1876. 

31.  —  Where  goods  are  shipped  over  con- 
necting lines  of  railways,  the  last  line  re- 
ceiving them  as  in  good  order  for  transpor- 
tation is  liable  to  the  consignee  for  damages. 
Georgia  R.  B.  Co.  v.  Gann,  68  Ga.,  350.  18:^3. 
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32.  —  When  parts  of  a  continuous  line  or 
route  of  transportation  are  owned  by  diflEer- 
ent  carriers,  between  whom  no  connection 

,  is  shown  to  exist,  each  carrier  is  liable,  in 
the  absence  of  a  special  contract,  only  for 
losses  and  injuries  occurring  on  his  own  par- 
ticular portion  of  the  route.  Montgomery 
and  West  Point  B.  R.  Co.  v.  Moore,  51  41a., 
394.     1874. 

33.  —  The  liability  of  a  common  carrier 
which  receives  goods  for  transportation  be- 
yond its  line  ceases,  in  the  absence  of  a 
special  contract,  when  it  safely  carries,  and 
within  a  reasonable  time  delivers  them  to 
the  connecting  carrier.  Goldsmith  v.  Chi- 
cago and  Alton  R.  R.  Co.,  13  Mo.  App.,  479. 
1883. 

34.  Operation  of  railway ;  power  to  com- 
pel one  company  to  allow  its  line  to  be 
used  by  another.  A  railway  company  hav- 
ing refused  to  allow  the  plaintiff  to  run 
engines  and  carriages  over  part  of  its  line 
under  the  powers  of  the  Railways  Clauses 
Act,  1845,  s.  92,  the  plaintiff  iiled  its  bill  for 
an  injunction  to  restrain  the  company  from 
preventing  the  exercise  of  the  right.  Held 
(affirming  the  decision  of  Hall,  V.  C),  that, 
inasmuch  as  the  plaintiff  could  not  run  over 
the  line  unless  the  points  and  signals  on  the 
line  were  properly  worked  by  the  railway 
company,  this  court  could  not  grant  relief, 
as  it  does  not  order  the  performance  of  a 
continuous  act,  like  working  signals,  the 
doing  of  which  requires-  continuous  atten- 
tion, and  cannot  be  seen  to  by  the  court. 
Powell  Duffryn  Steam  Coal  Co.  v.  Taff  Vale 
R'y  Co.,  Law  Reports,  9  Chancery  Appeal 
Cases,  331,  1874;  8  Eng.  (Moak),  888. 

35.  Partnership;  connecting  lines  not 
partners.  Where  three  companies  consti- 
tute a  through  line,  and  the  fare  received 
for  through  tickets  is  accounted  for  by  the 
fii'st  company  to  the  other  companies,  ac- 
cording to  a  tariff  established  by  each  com- 
pany for  itself,  and  there  is  no  division  of 
profits  or  losses,  such  an  arrangement  is  not 
a  partnership  involving  joint  liability.  Croft 
V.  Baltimore  and  Ohio  R.  R.  Co.,  1  Mac- 
Arthur  (Dist.  of  Columbia),  493.     1874. 

38.  Kates.  The  right  of  connecting  rail- 
ways to  make  contracts  for  through  rates  is 
incident  to  their  powers,  unless  prohibited 
by  their  charter.     Where  such  contracts  are 


not  unjust,  unconscionable  or  in  restraint  of 
trade,  they  will  not  be  interfered  with. 
Munhall  v.  Pennsylvania  R.  R.  Co.,  93  Pa. 
St.,  150,  1879;  5  Amer.  &  Eng.  B.,R.  Cases-, 
387. 

37.  —  The  giving  of  a  through  rate  by  the 
receiving  carrier  does  not  create  a  liability 
extending  beyond  its  own  line.  Ooldsmith 
V.  Chicago  and  Alton  R.  R.  Co.,  13 Mo.  App., 
479.     1883. 

38.  Receipt  for  goods.  The  carrier's  re- 
ceipt, which  shows  that  the  goods  were  con- 
signed to  a  point  beyond  his  line,  does  not 
make  it  responsible  for  the  entire  route.     lb. 

39.  Bights  as  against  each  other.  One 
connecting  railway  company  cannot  main- 
tain an  action  against  another  company  for 
failing  to  ship  goods  over  the  line  of  the 
former,  even  although  the  owner  of  the 
goods  had  contracted  and  directed  the  ship- 
ment to  be  made  over  the  plaintiff's  line. 
Railroad  Co.  v.  Railroad  Co.,  9  So.  Car., 
835.     1877. 

40.  Through  bills  of  lading.  Through 
bills  of  lading  impose  on  a  railway  company 
as  a  carrier  the  obligation  to  provide  means 
of  transportation  for  the  goods  shipped  to 
their  ultimate  destination  without  delay, 
and  it  is  no  excuse  for  the  non-performance 
of  this  duty  that  it  could  not  procure  trans- 
portation by  boat  by  reason  of  a  previous 
accumulation  of  freight,  of  which  it  was 
advised  when  it  received  the  goods  for  trans- 
portation. Bussey  v.  Memphis  and  Little 
Rock  R.  R.  Co.,  4  McCrai-y  (U.  S.  O.  C),  405. 
1883. 

41.  Transportation  companies.  The 
"Red  Line"  consisted  of  several  connect- 
ing common  carriers,  of  which  the  de- 
fendant herein  was  one,  and  the  bill  of 
lading  provided  that  the  responsibility  of 
the  companies  should  terminate  on  the  de- 
livery of  the  freight,  as  per  bill  of  lading,  te 
the  connecting  company.  The  freight  was 
carried  by  the  defendant  and  delivered  to 
the  connecting  carrier,  as  required  by  the 
contract.  Held,  that  it  was  not  liable  for 
any  subsequent  injury  to  the  goods.  ShiJ^ 
V.  New  York  Central  and  Hudson  River  R. 
R.  Co.,  16  Hun  (N.  Y.),  378.     1878. 

42.  —Where  there  was  an  arrangement 
between  different  railroads  connecting  with 
each  other,  whereby  each  road  agreed  to  carry 
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the  cars  of  the  others  having  the  name 
"Green  Line"  painted  thereon,  over  its  own 
Toad,  without  breakage  of  bullr,  at  such  i-ates 
as  might  be  agreed  on,  each  company  fixing 
its  own  rates  of  freight  passing  over  its  own 
road  and  collecting  the  freight  passed  over 
its  road,  and  having  no  interest  in  freights 
not  reacJiing  its  road,  each  road  desirous  of 
malting  a  through  rate  over  other  roads  via 
these  Green  Line  cars,  would  ascertain  the 
;  rates  the  intermediate  road  or  roads  charged, 
and,  adding  the  same  to  its  own  rates;  fix  its 
own  schedu'e  of  through  rates,  which  it 
termed  "Green  Line  Rates,"  and  there  was 
no  joint  expense  or  loss  or  profit,  except  that 
where  a  loss  could  not  be  located  on  any  par- 
ticular road  a  j>/"0  rata  share  of  the  loss  was 
borne  by  dll  that  carried  the  freight,  it  was 
held  there  was  no  partnership  as  laetween 
the  different  roads.  Irvin  v.  Nashville,  Chat- 
tanooga and  St.  Louis  B'y  Co.,  93  HI.,  103. 
1879. 

43.  Way  bills.  The  sending  of  way  bills 
from  one  railway  company  to  another  con- 
niecting  carrier  held,  under  the  facts  in  the 
ease,  to  raise  a  question  for  the  jury  as  to 
whether  the  second  carrier  had  become 
charged  with  the  duty  of  a  common  carrier 
in  relation  to  the  goods  described  in  the  way 
bill,  the  delay  complained  of  having  been 
caused  by  a  damaged  car.  Livingstonv.  New 
York  Central  and  Hudson  Biver  B.  B.  Co., 
76N.  Y.,  631.     1879. 


CONSOLIDATION. 

See  Emisent  Domain;  Mobtoaoe;  Taxahom. 

1.   Agreement    against    pnblic    policy. 

Where  it  was  agreed,  upon  the  consohdation 
of  two  railway  companies,  that  a  corpora- 
tion which  owned  one  of  the  roads  so  con- 
solidated, and  which  had  rolling  stock  and 
motive  power  of  its  own,  should  carry  coal 
over  a  certain  part  of  the  road,  to  a  certain 
amount,  without  charge,  and  that  the  new 
company  should  pay  the  coal  company  fifty 
cents  per  ton  for  all  coal  transported  by  any 
party  except  the  coal  company,  it  not  ap- 
pearing that  the  coal  company  was  under 
any  legal  obligation  to  the  public  to  carry 
eoal  and  passengers  after  the  consolidation, 
it  was  held  that  a  court  of  equity  wocild  not 


enforce  the  agreement  prohibiting  the  new 
company  from  carrying  coal,  except  on  pay- 
ing fifty  cents  per  ton,  it  being  the  duty  of 
the  new  company  under  the  law  to  carry  all 
freights,  and  the  court  not  having  the  power 
to  transfer  that  duty  to  another.  Peoria  and 
Bock  Island  B'y  Co.  v.  Coal  Valley  Mining 
Co.j  68  111.,  489.     1873. 

2.  Antecedent  debts  and  liabilities.  The 
absolute  consolidation  of  two  or  more  rail- 
way companies,  without  any  provision  being 
made  for  the  old  debts  of  the  former  com- 
panies, was  held  to  render  the  new  corpora- 
tion liable  for  the  former  debts.  Cayley  v. 
Oobourg,  etc.,  B'y  Co.,  14  Grant  Ch.  (Upper 
Canada),  571, 1868;  Tysen  v.  Wabash  Ry  Co., 
11  BisseU  (U.  S.  C.  C),  510;  15  Federal  Re- 
porter, 763,  1883;  Harrison  v.  Union  Pa- 
cific Ry  Co.,  13  Federal  Reporter,  532, 
1883. 

3.  —  Where  a  recovery  is  sought  from  a 
consolidated  railway  corporation  for  a  cause 
of  action  which  originally  accrued  with  one 
of  its  constituents,  the  declaration  must  show 
against  what  company  it  arose,  and  aver 
such  facts  as  will  subject  the  new  company 
to  liability  upon  it.  Marquette,  Houghton 
and  Ontonagon  B.  B.  Co.  v.  Langton,  32 
Mich.,  251.    1875. 

4.  — Where  a  consolidated  company  be- 
comes, by  virtue  of  the  consolidation,  liable 
for  the  debts  of  tlie  companies  composing  it, 
the  creditor's  remedy  is  complete  and  ade- 
quate at  law,  and  a  court  of  equity  will  not 
assume  jurisdiction  to  enforce  it.  Arbuckle 
V.  Illinois  Midland  B'y  Co.,  81  111.,  429.   1876. 

5.  —  Where  several  coiporations  are  united 
in  one  and  the  property  of  the  old  compa- 
nies vested  in  the  new,  the  latter  is  liable  in 
equity  for  the  debts  of  the  former,  at  least 
to  the  extent  of  the  property  received  from 
them;  and  if  it  is  also  liable  at  law  the  latter 
remedy  is  not  exc'.usive.  Harrison  v.  Ar- 
kansas Valley  B'y  Co.,  4  McCrarj  (U.  S.  C. 
C),  264.     1883. 

6.  —  Where,  by  the  consolidation  of  two 
railroad  companies,  another  is  created, 
which,  by  the  terms  of  consolidation,  ac- 
quires all  of  the  property  and  franchises 
and  assumes  all  of  the  debts  and  liabilities 
of  the  two  of  which  it  is  formed,  and  which 
becomes  extinct  by  its  creation,  it  takes 
such  property  subject  to  the  debts  of  the 
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original  companies,  and  burdened  with^all 
liens  upon  it  which  were  valid  against 
those  companies,  and  will  not  be  permitted 
to  aver  ignorance  of  an  unrecorded  mort- 
gage previously  executed  by  one  of  the 
original  companies.  Mississippi  Valley  Go. 
V.  Chicago,  St.  Louis  and  New  Orleans  iS. 
B.  Co.,  58  Miss.,  846,  t881;  8  Amer.  &  Eng. 
E.  R.  Cases,  575. 

7.  —  Where  a  railway  company,^  after  the 
execution  of  promissory  notes, .  is  consoli- 
dated with  another,  company,  and  the  com- 
pany thus  formed  assumes  a  new  name,  the 
company  may  be  sued  by  the  new  name  thus 
assumed,  and  it  will  be  estopped  from  deny- 
ing the  name  by  which  it  is  sued.  Columbus, 
Chicago  ajfid  Indiana  Central  B'y  Co.  v. 
SUdmore,  C9  III.,  586.     1873. 

8.  —  After  one  railroad  company  has  con- 
solidated with  another  as  allowed  by  their 
respective  charters,  and  authorized  and  con- 
firmed by  legislative  acts  conferring  all 
rights,  powers  and  privileges  belonging  to 
either  on  the  new  company  thus  formed,  all 
liabilities  of  either  can  thenceforward  only 
be  enforced  against  and  in  the  name  of  the 
consolidated  company.  Indianola  R.  R.  Co. 
V.  Fryer,  56  Tex.,  609,  1882;  11  Amer.  & 
Eng.  R.  R.  Cases,  331. 

9.  —  Ordinarily,  a  consolidated  corpora- 
tion, for  the  purpose  of  answering  for  the 
liabilities  of  tlie  old  corporations,  is  deemed 
the  same  as  each  of  its  constituents,  and  may 
be  sued  under  its  new  name  for  their  debts, 
as  if  no  change  had  been  made  in  the  name 
or  organization  of  the  original  corporation ; 
but  this  rule  is  restricted  to  voluntary  consol- 
idations. Houston  and  Texas  Central  R.  R. 
Co.  V.  Shirley,  54  Tex.,  135,  1880;  4  Amer.  & 
Eng.  R.  R.  Cases,  443. 

10.  —  The  foundation  of  the  liability  of  a 
consolidated  corporation  for  the  debts  and 
liabilities  of  the  constituent  corporations 
must  rest  on  agreement,  either  express  or 
implied.    lb. 

11.  —  The  act  of  1S67,  which  provides 
that,  in  case  of  consolidation  of  two  or  more 
railroad  companies,  the  consolidated  com- 
pany shall  be  liable  for  all  debts  of  each 
company  entering  into  the  arrangement,  is 
not  retrospective,  but  was  designed  to  apply 
to  companies  which  might  consolidate  after 
its  passage.    Hatclier  v.  Toledo,  Wabash  and 


Western  R.  R.  Co.,  63  Ul.,  477, 1873;  6  Amer. 
R'y  Rep.,  405. 

12.'  —  The  result  of  consolidation  under  a 
statute  is  that  the  statute  becomes  part  of 
the  contract  of  consolidation;  the  consoli- 
dated company  assumes  the  liabilities  and 
succeeds  to  the  rights  of  the  constituent 
companies.  The  consolidated  company  is 
substituted  for  them.  Unsecured  debts  of 
the  latter  remain  unsecured  debts  of  the 
former.  The  consolidated  company  may  * 
execute  a  mortgage  upon  all  of  the  consoli-' 
dated  property  which  would  be  paramount 
to  the  unsecured  debts  of  the  constituent 
companies.  Tysen  v.  Wabasli  R'y  Co.,  15 
Federal  Reporter,  763.     1883. 

13.  —  action  for  prior  personal  injuries. 
In  August,  1879,  the  Kansas  Pacifio  R'y 
Co.  owned  and  operated  a  line  of  railway 
through  the  city  of  Lawrence,  and  while 
operating  its  railroad  one  of  its  trains  in- 
jured the  plaintiff.  In  January,  1380,  the 
Kansas  Pacific  R'y  Co.,  the  Denver  Pa-  ' 
ciflo  Co.,  and  the  Union  Pacific  R.  R.  Co., 
entered  into  an  agreement  of  consolidation, 
by  which  agreement  they  formed,  or  at- 
tempted to  form,  the  Union  Pacific  R'y 
Co.,  and  to  such  company,  by  the  articles  of 
consolidation,  transferred  all  their  respective 
properties.  The  articles  of  consolidation  ex- 
pressly stipulated  that  the  consolidated  com- 
pany should  not  be  liable  for  the  individual 
debts  of  the  constituent  companies,  but  that 
such  constituent  companies  should  continue 
in  existence  for  the  purpose  of  adjusting  all 
claims  and  demands,  and  also  that  the  con- 
solidation should  not  pi-event  the  enforce- 
ment of  any  valid  obligation  or  liability  of 
either  constituent  company  against  the  prop- 
erties so  transferred  by  such  constituent 
company.  Held,  that  before  the  plaintifif 
could  maintain  an  action  against  the  consoli- 
dated company,  he  must,  by  an  action 
against  the  Kansas  Pacific  E'y  Co.,  the 
party  which  did  the  injuries,  convert  his  un- 
liquidated claim  into  a  liquidated  demand, 
and  have  both  the  fact  and  the  amount  of 
that  company's  liability  adjudicated.  Whip- 
ple v.  Union  Pacific  R'y  Co.,  38  Kans.,  474, 
1883;  8  Amer.  &  Eng.  R.  R.  Cases,  651. 

14.  —  "Where  an  act  of  the  general  assem- 
bly, consolidating  two  railroad  companies 
into  one  under  a  new  name,  provided  that 
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the  consolidation  and  change  of  name  "  shall 
in  no  way  affect  the  rights  of  the  creditors 
of  said  companies,  and  their  separate  exist- 
ence shall  be  continued  as  to  all  the  rights 
and  i-emedies  of  creditors;"  and  that  the 
president  of  the  new  company  "  shall  be 
held  in  law,  as  to  service  of  process,  as  the 
president  of"  each  of  the  old  companies; 
and  that  the  new  company  "  may  dispose  of 
any  property,  real  or  personal,  held  by  each 
of  said  companies,  and  make  and  execute 
titles  for  the  same,  and  sue  for  and  recover 
in  its  name  all  debts,  dues  and  demands,  of 
every  kind  and  description  whatsoever,  duo 
to  each  of  said  companies: "  held,  that  an 
action  at  law  might  be  maintained  against 
the  new  company,  to  recover  damages  for 
personal  injuries  caused  by  the  wrongful  act 
of  one  of  the  old  companies.  Warren  v. 
Mobile  and  Montgomery  R.  R.  Co.,  49  Ala., 
5S3.     1873. 

16.  —  preferred  stoc?«.  Where  two  or 
more  railway  companies  are  consolidated, 
and  the  new  company  assumes  the  debts  and 
obligations  of  the  original  companies,  the 
directors  or  other  officers  of  the  new  organi- 
zation are  not  necessary  or  proper  parties  to 
an  action  brought  by  a  holder  of  preferred 
and  guarantied  stock  of  one  of  the  old  com- 
panies to  enforce  an  alleged  contract  made 
by  it  to  pay  specified  dividends  upon  said 
stock.  Chase  v.  Vanderhilt,  63  N.  Y.,  307, 
1875;  13  Amer.  R'y  Eep.,  141. 

16.  —  trespasses  by  former  company.  A 
petition  by  a  guardian  alleged  that  his  wards 
were  owners  in  fee  simple  of  a  certain 
woodland ;  that  the  timber  thereon  was  cut 
down  and  removed  by  a  person  unknown 
and  without  any  authority  whatever,  and 
that  the  same  was  taken,  used  and  possessed 
for  its  own  use,  and  without  any  authority 
whatever,  by  a  certain  railroad  company, 
which  company  was  afterwards  consoli- 
dated with  another  railroad  company,  etc. 
Held,  that  on  demurrer  the  petition  stated 
sufficient  facts  to  constitute  a  cause  of  action 
for  the  conversion  of  personal  property  as 
against  the  consolidated  company.  Rail- 
road Co.  V.  Hutchins,  37  Oliio  St.,  283.     1881. 

17.  Abatement.  A  corporation  becom- 
ing consolidated  with  another  and  changing 
its  name,  pending  a  suit  against  it,  is  not  so 
dissolved,  nor  Its  original  liability  so  ex- 


tinguished, as  that  the  peildiug  suit  abates.. 
East  Tenn.  and  Qa.  R.  R.  Co.  v.  Evans,  6 
Heiskell  (Tenn.),  607.    1871. 

18.  —  Where  a  suit  is  pending  against  a 
railroad  at  the  time  it  consolidates  with  an- 
other road,  the  plaintiff  has  a  right  to  treat 
it  as  having  a  separate  existence  for  the  pros- 
ecution of  his  action  against  it.  The  action 
of  the  legislature  authorizing,  and  the  cor- 
poration in  acting  under  such  authorization, 
cannot  defeat  •  or  prejudice  the  right  of 
plaintiff  in  suits  pending  against  it.  As  to 
such  the  corporation  exists  for  the  purpose 
of  judgment ;  as  to  them  it  has  not  lost  its 
individuality  or  identity.  The  act  of  the 
defendant  cannot  defeat  the  right  of  plaint- 
iff. Shaekleford  v.  Mississippi  Central  B. 
R.  Co.,  .53  Miss.,  1.59.     1876. 

19.  Hill  to  set  aside ;  parties.  By  an  act 
of  state  legislation,  four  independent  rail- 
road companies  were  authorized  to  be  con- 
solidated into  one  company,  with  provisions 
looking  to  the  rights  of  the  stockholders  of 
each.  Under  this  act,  formal  consolidation 
was  carried  into  effect,  and  the  charter  and 
the  formal  consolidation  had  remained  un- 
impeached  for  more  than  a  year.  On  a  bill 
brought  by  an  owner  of  five  shares  in  one  of 
the  companies  (who  had  purchased  fifty  ad- 
ditional shares  after  consolidation),  against 
the  president  and  directors  of  that  company, 
praying  injunctions,  and  also  on  motion  for 
temporary  restraining  orders,  held,  that  the 
bill  must  be  dismissed  for  want  of  proper 
defendants,  especially  for  not  making  the 
president  and  directors  of  the  consolidated 
company  defendants,  and  that  the  temporary 
restraining  orders  must  be  refused.  Tyson 
V.  Va.  and  Tenn.  R.  R.  Co.,  1  Hughes  (U.  S. 
0.  C),  80.  1871.  But  see  Skiddy  v.  Atlan- 
tic, Miss,  and  Ohio  R.  R.  Co.,  3  ib.,  320.   1877. 

20.  Bonds.  Persons  who  purchase  bonds 
of  a  railway  company  while  a  statute  is  in 
force  authorizing  the  consolidation  of  rail- 
ways must  be  held  to  have  contemplated,  at 
the  time  of  the  purchase  of  the  bonds,  that 
the  company  issuing  them  might  consolidate 
with  other  companies.  Tyaen  v.  Wabash 
R'y  Co.,  11  BisseU  (U.  S.  C.  C),  510;  15  Fed- 
eral Reporter,  763.     1883. 

21.  Constitutional  law.  Defendant  was 
incorporated  under  the  statutes  of  several 
states  to  operate  a  continuous  line  of  road 


CONSOLIDATION. 


171 


Contract  —  Charter  of  Former  Company. 


running  through  those  states  which  had 
previously  been  operated  by  the  consolidated 
corporations.  It  was  claimed  that  those 
statutes  authorizing  the  consolidation  in  ad- 
joining states  were  repugnant  to  the  pro- 
vision of  the  United  States  consjiitution 
(art.  1,  §  8,  sub.  3)  conferring  on  congress  the 
power  to  regulate  commerce.  Held,  unten- 
able ;  that,  in  the  absence  of  any  legislation 
by  congress  upon  the  subject,  the  power  so 
to  legislate  existed  in  the  states.  Board- 
man  V.  Lake  Shore  and  Michigan  Southern 
Ry  Co.,  84  N.  Y.,  157,  1881 ;  4  Amer.  &  Eng. 
R.  R.  Cases,  265. 

22.  Contract.  By  a  contract  between  three 
railway  companies,  A.,  B.  and  C,  it  was 
agreed  that  A.  should  purchase  the  other 
two  railwaj's  when  completed,  and  that,  in 
the  meantime,  their  capitals  should  be 
amalgamated  for  the  pui'pose  of  such  com- 
pletion, A.  undertaking  to  supply  any  defi- 
ciency; and  it  was  provided  that  all  three 
companies  should  concur  in  applications  to 
parliament  for  the  necessary  powers  to  carry 
the  agreement  into  effect.  At  the  time  the 
agreement  was  entered  into,  B.  had  power, 
with  the  consent  of  three  fifths  of  its  share- 
holders, to  sell  its  railway  to  A.,  but  C.  had 
no  such  power,  and  neither  B.  nor  C.  had 
any  power  of  amalgamation.  The  agree- 
ment was  duly  ratified  by  three-fifths  of  the 
shareholders  in  each  of  the  three  companies, 
and  C.  subsequently  obtained  an  act  giving 
it  the  required  powers ;  but  before  a  similar 
act  was  obtained  by  B.,  a  large  majority  of 
its  shareholders  had  become  adverse  to  the 
project,  so  that  no  such  act  could  be  ob- 
tained ;  and  the  directors  of  that  company, 
with  the  sanction  of  the  shareholders,  were 
proceeding  to  construct  and  dispose  of  their 
railway  in  a  manner  inconsistent  with  the 
agreement.  A  demurrer  to  a  bill  filed  by  A. 
against  B.  and  its  directors  for  specific  per- 
formance of  the  agreement,  and  an  injunc- 
tion, was  overruled,  and  the  injunction 
granted;  it  being  clear  that,  for  the  com- 
pletion of  the  purchase,  no  further  parlia- 
mentary powers  were  necessary,  and  it 
being  at  least  doubtful  whether  the  defend- 
ants could  be  heard  in  this  court  to  say  that 
the  plaintiffs  were  not  entitled  to  the  per- 
formance of  that  part  of  the  agreement, 
merely  because  there  was  another  part  (viz., 


ttie  provision  for  amalgamation)  which  re- 
quired additional  parliamentary  powers  to 
give  effect  to  it,  which  powers  they  refused 
to  apply  for.  Oreat  Western  R.  R.  Co.  v. 
Birmingham  and  Oxford  R.  B.  Co.,  8  Phil- 
lips (Eng.  Ch.),  597.     1848. 

23.  Contract  to  take  stock  in  old  com- 
pany. Where  the  owner  of  the  land,  through 
which  a  proposed  railway  will  run,  contracts 
to  accept  payment  for  his  land  in  the  stock 
of  said  company,  upon  the  consolidation  of 
the  company  with  another,  said  land  owner 
is  not  compelled  to  accept  the  stock  of  the 
new  company.  Mobley  v.  Breed,  48  Ga.,  44. 
1873. 

24.  Charter  in  separate  states.  Where  a 
railroad  corporation  was  made  up  of  four 
distinct  corporations,  chartered  by  the  legis- 
latures of  different  states,  and  all  consol- 
idated and  merged  into  one  corporation 
under  the  laws  of  such  states,  and  becomes 
one  of  that  class  of  corporations  owning  a 
railroad  extending  through  two  or  more 
states  and  chartered  under  the  laws  of  each 
state,  having  a  common  s^ock,  the  same 
shareholders  and  officers,  the  same  propei'ty, 
and  a  single  organization,  it  is  for  most  pur- 
poses one  corporation.  But  it  is  a  separate 
corporation  in  each  state,  in  so  far  that  it  is 
goyei'ned  by  the  laws  of  each  within  its  own 
territory,  and  is  considered  to  have  a  domi- 
cile in  each  state,  and,  in  the  absence  of  any 
statutory  provision  to  the  contraiy,  may 
hold  its  meetings  and  transact  its  corporate 
business  in  either  state.  Graham  v.  Boston, 
Hartford  and  Erie  R.  R.  Co.,  14  Federal  Re- 
porter, 753.     1883. 

25.  —  Several  states  may,  by  competent 
legislation,  unite  in  creating  the  same  corpo- 
ration, or  in  combining  several  pre-existing 
corporations  into  one;  and  one  state  may, 
without  thereby  creating  a  new  corporation, 
authorize  a  corporation  of  another  state  to 
carry  on  business  within  its  territory.  Cope- 
land  V.  Memphis  and  Charleston  R.  R.  Co., 
3  Woods  (U.  S.  C.  C),  651.     1,878. 

26.  Charter  of  former  company.  The 
privilege  conferred  upon  a  railroad  company 
by  a  charter  granted  in  1857,  of  having  sub- 
scriptions made  to  it  by  county  courts  with- 
out the  sanction  of  a  popular  vote,  was  not 
a  vested  right;  and  if  the  company  became 
consolidated  with  another,  this  privilege  did 
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not  pass  to  the  consolidated  company  so  as 
to  authorize  such  a  subscription  to  be  made, 
after  the  constitution  of  1865  took  effect, 
without  such  sanction.  Wagner  v.  Meety, 
69  Mo.,  150.     1878. 

27.  Election.  An  election  of  a  board  of 
directors  of  the  consolidated  corporation  is 
by  the  statute  (Comp.  L.  1857,  g  1996)  clearly 
made  a  condition  ptecedent  to  its  acquiring 
the  rights  and  franchises  of  the  original  cor- 
porations. Mansfield,  Coldwater  and  Lake 
Michigan  R.  B.  Co.  v.  Drinker,  30  Mich.,  124. 
1874. 

28.  —  The  filing  of  a  duplicate  of  the  con- 
solidation agreement  in  the  office  of  the  secre- 
tary of  state,  after  being  duly  made  and 
submitted  to  the  stockholders  and  confirmed 
by  them,  is  by  the  statute  mad  3  a  condition 
precedent  to  a  merger  of  the  original  corpo- 
rations. There  can  be  no  valid  action  as  a 
consolidated  corporation  until  that  is  done ; 
any  attempted  election  of  directors  of  the 
consolidated  corporation  before  that  is  with- 
out warrant  and  ineffectual.    lb. 

29.  Estoppel.  If  a  member  of  a  board  of 
directors  of  a  corporation  be  present  at  the 
adoption  of  a  resolution,  and  aware  of  what 
is  being  done,  and  makes  no  opposition ,  to 
its  adoption,  he  must  be  presumed  to  have 
assented  to  it.  But  if  such  proceeding  be 
merely  preliminary  to  a  decision  by  a  subse- 
quent vote  of  the  stockholders  on  the  con- 
solidation of  the  coi-poration  with  another 
corporation,  which  can  only  be  ultimately 
decided  by  the  vote  of  all  the  stockholders, 
and  not  of  the  board  of  directors,  such  con- 
sent so  given  by  a  member  of  the  board  of 
directors,  who  is  also  a  stockholder,  does  not 
ejstop  him  from  afterwards  objecting  to  the 
consolidation.  Mowrey  v.  Indianapolis  and 
Cineinnati  B.  B.  Co.,  4  Bissell  (U.  S.  C.  C), 
78.     1866. 

80.  Evidence;  jndicial  notice.  The  pas- 
sage of  the  act  authorizing  the  consolidation 
of  the  South  Pacific  and  Atlantic  and  Pacific 
Railroad  Companies  did  not  render  the  latter 
liable  for  the  debts  of  the  former  without 
proof  that  they  did  in  fact  consolidate ;  and 
of  such  fact  the  courts  cannot  take  judicial 
cognizance.  Southgate  v.  Atlantia  and  Pa- 
ctflo  R.  B.  Co.,  61  Mo.,  89.     1875. 

31.  Effect  of  consslidation.  The  consoli- 
dation of  two  companies  does  not  necessarily 


work  a  dissolution  of  both,  and  the  creation 
of  a  new  corporation.  Whether  such  be  its 
effect  depends  upon  the  legislative  intent 
manifested  in  the  statute  under  which  the 
consolidation  takes  place.  Central  Railroad 
and  Banleing  Co.  v.  Georgia,  93  U.  S.,  665. 
1875. 

32.  —  Where  a  new  corporation  is  formed 
by  amalgamation,  under  the  authority  of 
the  state,  of  two  or  more  distinct  corpora- 
tions into  one,  it  succeeds  to  all  the  rights  of 
the  several  ccfmponents,  and  is  subject  to  all 
the  conditions  and  duties  imposed  by  the 
law  of  their  creation,  except  so  far  as  it  may 
be  otherwise  provided  by  the  act  under 
which  such  consolidation  is  effected.  Chi- 
cago, Bock  Island  and  Pacifist  B.  B.  Co.  v. 
Moffitt,  75  111.,  534.     1874. 

33.  —  After  consolidation  the  new  com- 
pany becomes  liable  to  perform  the  duties 
required  of  the  railroad  companies  so  con- 
solidated, and  if  no  part  of  the  franchise  is 
reserved  to  either  of  the  old  companies,  they 
will  not  be  liable  to  the  public  for  the  per- 
formance of  duties  devolving  upon  the  new 
companies.  Peoria  and  Bock  Island  By  Co. 
V.  Coal  Valley  Mining  Co.,  68  111.,  489.  1873. 

34.  —  new  charter.  A  new  corporation 
may  be  created  by  the  union  of  two  or  more 
corporations,  and  its  powers  and  privileges 
designated  by  reference  to  the  charters  of 
other  companies,  as  well  as  by  special  enu- 
meration. Railroad  Co.  v.  Maine,  96  U.  S., 
499.     1877. 

35.  —  The  legislature  may  incorporate  a 
new  and  distinct  corporation  out  of  two  or 
more  previously  existing  corporations.  State 
V.  Maine  Central  R.  R.  Co.,  66  Me.,  488, 
1877;  19  Amer.  R'y  Rep.,  .833. 

3G.  —  Where  a  new  corporation  is  thus 
foi-med,  and  by  the  apt  is  to  "have  the  pow- 
ers, privileges  and  immunities  possessed  by 
each  of  the  corporations"  whose  union  con- 
stitutes such  new  corporation,  the  new  cor- 
poration will  have  only  the  privileges,  pow- 
ers and  immunities  which  the  corporation 
with  the  fewest  privileges,  powers  and  im- 
munities possessed,  and  which  were  com- 
mon to  a,ll.  This  rule  applies  to  exemption 
from  taxation.     lb. 

37.  Legalizing  act.  A  general  law  of 
New  York  authorized  any  lailway  compa- 
nies having  continuous  lines  to  consolidate. 
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Two  railway  companies,  owning  roads  one 
of  which  was  wholly  within  that  state  and 
the  other  partly  within  that  state  and  partly 
in  Connecticut,  made  a  contract  to  consoli- 
date and  took  all  the  formal  measures  re- 
quired to  accomplish  it,  but  a  question  was 
made  as  to  the  validity  of  the  consolidation 
by  reason  of  the  lines  not  having  at  the  time 
a  completed  continuous  track.  A  resolu- 
tion of  the  legislature  of  Connecticut  had 
pi'ovided  that,  whenever  the  Qompany  own- 
ing the  road  lying  partly  within  that  state 
should  be  consolidated  with  any  other  com- 
pany in  New  York  in  pursuance  of  the  laws 
of  New  York,  the  new  company  should  have 
all  the  rights  within  Connecticut  that  were 
possessed  by  the  old.  Held,  that  an  act  sub- 
sequently passed  by  the  legislature  of  New 
York,  recognizing  the  consolidated  company 
as  in  existence,  validated  and  estaWished  the 
agreement  under  which  the  consolidation 
was  made.  Mead  v.  New  York,  Housatonio 
and  Northern  ij.  E.  Co.,  45  Conn.,  199.   1877. 

88.  —  It  matters  not  whether  certain  rail- 
way companies  were  empowered  by  their 
charters  to  construct  a  railroad  within  the 
city  of  Chicago,  if,  after  their  consolidation, 
the  legislature,  by  an  amendatory  act,  recog- 
nizes the  existence  of  the  consolidated  com- 
pany and  the  name  adopted,  and  its  author- 
ity so  to  construct  its  road,  as  this  will 
confer  the  power.  MeAulei/  v.  Columbus, 
Chicago  and  Indiana  Central  R'y  Co.,  83 
111.,  348.     1876. 

89.  Liability  of  directors.  A  stock- 
holder in  a  railway  company  which,  against 
his  protest,  has  been  consolidated  without 
authority  of  law  with  another  company,  by 
the  action  of  other  stockholders,  and  whose 
equitable  interest  has  been  wrongfully  ap- 
propriated by  the  consolidated  company, 
cannot  maintain  an  action  for  the  injury 
against  the  directors  of  the  company,  as  such; 
nor  are  the  directors  responsible  to  the  cor- 
poration for  a  consolidation  effected  by  act 
of  the  stockholders.  International  and 
Great  Nortliem  R.  R.  Co.  v.  Bremovd,  53 
Tex.,  96,  1880;  4Amer.  &  Eng.  R.  R.  Cases, 
808. 

40.  Lien.  A  creditor  of  a  corporation 
may  pursue  his  lien  after  consolidation. 
Ritten  v.  Union  Pacific  R'y  Co.,  12  Amer.  & 
Eng.  R.  R.  Cases,  374  (U.  S.  C.  C).    1883. 


41.  Mortgage,  The  consolidation  of  the 
Vermont  Central  R.  R.  Co.  and  Vermont  and 
Canada  R.  R.  Co.  construed.  Hazard  v. 
Vermont  and  Canada  R.  R.  Co. ,  17  Federal 
Reporter,  753.     1883. 

42.  —  A  consolidated  railway  company 
may  execute  a  mortgage  upon  all  the  consoli- 
dated property  which  will  be  para,mount  to 
the  unsecured  indebtedness  of  the  constitu- 
ent companies.  Tysen  v.  ■  Wabash  R'y  Co. ,  1 1 
BisseU  (U.  S.  C.  C),  510;  15  Federal  Re- 
porter, 763.     1883. 

43.  Parallel  lines.  The  lines  of  two  rail- 
way companies,  whicli  are  in  their  general 
features  parallel  and  competing,  cannot  be 
connected  for  the  carriage  of  freight  and 
passengers  over  both  "continuously,"  within 
the  meaning  of  Rev.  Stats.,  §  3379,  and 
hence  such  companies  cannot  become  con- 
solidated into  one  corporation  under  that 
section.  State  v.  Vanderbilt,  37  Ohio  St., 
590,  18S3 ;  8  Amer.  &  Eng.  R.  R.  Cases,  657. 

44.  Power  to  consolidate.  Two  railway 
companies  owning  lines  of  railroad  connected 
only  by,  other  railroads  which  such  com- 
panies hold  by  lease  are  not  authorized  to 
become  consolidated  into  one  corporation 
under  Rev.  Stats.,  §  3379.     lb. 

45.  —  Where  authority  is  given  by  statute 
to  one  railway  corporation  to  consolidate 
with  any  other,  whatever  other  corporation 
it  selects  for  a  union,  and  finds  willing  to 
join  it,  has  power' to  unite  with  it,  although 
such  other  corporation  is  not  named  in  the 
statute.  Prospect  Park  and  Coney  Island  R. 
R.  Co.,  In  re,  67  N.  Y.,  371,  1876;  15  Amer. 
R'y  Rep.,  103;  af&rming  Same  Case,  8  Hun 
(N.  Y.),  30,  1876. 

46.  Proceedings.  A  certificate  made  by 
the  directors  of  consolidating  raili-oad  com- 
panies under  Rev.  Stats.,  §  3381,  which  fails 
to  show  any  place  of  residence  of  the  direct- 
ors of  the  new  company,  is  fatally  defective. 
State  V.  Vanderbilt,  37  Ohio  St.,  590,  1882;  8 
Amer.  &  Eng.  R.  R.  Cases,  657. 

47.  —  failure  to  comply  with  statute. 
The  act  of  March  15,  1871,  left  it  optional 
with  the  Atlantic  and  Pacific  R.  R.  Co.  and 
the  South  Pacific  R.  R.  Co.  to  consolidate  or 
not  as  they  chose.  Failure  of  the  companies 
to  file  with  the  secretary  of  state  the  certifi- 
cate required  by  the  second  section  of  that 
act  did  not  affect  the  validity  .of  the  con- 
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veyance  by  which,  before  the  passage  of  the 
act,  the  South  Pacific  Company  transferred 
to  the  other  all  its  property,  rights  and 
franchises.  Atlantic  and  Pacifle  R.  R.  Co. 
V.  City  of  St.  Louis,  66  Mo.,  328.     1877. 

48.  Proceedlngrs  against  consolidated 
company.  The  manner  of  procedure  against 
a  consolidated  corporation  determined. 
Prouty  V.  Lake  Shore  and  Mich.  Southern 
R'y  Co.,  6  Hun  (N.  Y.},  246,  1875;  appeal 
dismissed.  Same  v.  Same,  64  N.  Y.,  641, 
1876. 

49.  —  misnomer ;  amendment.  The  New 
York  Central  E.  R.  Co.  and  the  Hudson 
River  R.  R.  Co.,  separate  corporations,  were 
consolidated  pursuant  to  an  act  of  the  New 
York  legislature,  under  the  name  of  the 
New  York  Central  and  Hudson  River  R.  R. 
Co.  The  new  corporation  was  sued,  as  a 
common  carrier,  by  the  name  of  the  New 
York  Central  R.  R.  Co.,  for  damage  to  prop- 
erty received  at  a  station  on  the  line  of 
what  was  formerly  the  New  York  Central 
Railroad,  and  appeared  in  court  and  claimed 
a  misnomer.  Held,  that  the  plaintiff  was 
properly  allowed  on  trial  to  amend  the 
writ  by  inserting  the  true  name  of  the  new 
corporation.  Bosford  v.  N.  Y.  Central  and 
Hudson  River  R.  R.  Co.,  47  Vt.,  533.     1875. 

50.  —  proceedings  pending  against  for- 
mer  company.  Where,  after  the  commence- 
ment of  a  suit  against  a  railway  company 
upon  a  contract,  it  appeared  that  it  and 
other  companies  were  merged  in  a  new  com- 
pany, the  latter  having  assumed  all  of  the 
obligations  of  the  old  companies,  h£ld,  that 
an  order  allowing  defendant  to  file  a  supple- 
mental complaint  bringing  in  the  new 
company  as  defendant  was  properly  granted. 
Prouty  V.  Lake  Sliore  and  Michigan  Southern 
R.  R.  Co.,  8.5  N.  Y.,  273.     1881. 

61.  Purchase  of  capital  stocJi.  Where 
railway  companies  were  by  legislative  author- 
ity authorized  to  consolidate  their  capital 
stock,  and  by  supplement  one  of  them,  which 
had  then  mortgaged  its  after-acquired  prop- 
erty, was  authorized,  in  lieu  of  consolidation 
of  capital  stock,  to  purchase  the  stock  of  the 
other  company,  and  the  purchase  and  sale 
and  delivery  of  the  stock  was  actually  made 
for  the  purpose  of  consolidation,  and  an 
actual  consolidation  of  the  roads  was  in  fact 
made  and  completely  recognized,  the  pur- 


chase, and  the  sale  and  delivery  of  the  capi- 
tal stock,  were  held  to  be  a  consolidation  in 
accordance  with  the  provisions  of  the  acts. 
Williamson  v.  New  Jersey  Southern  R.  R.  Co., 
26  N.  J.  Eq.,  398.     1875. 

52.  Receiver.  In  an  action  to  prevent 
the  consolidation  of  railway  companies,  the 
election  of  directors  for  the  new  company, 
at  a  meeting  of  the  stockholders  held  under 
g  3383  of  the  Revised  Statutes,  will  not  jus- 
tify an  appointment  of  a  receiver  against 
either  of  the  companies,  on  the  ground  that 
part  of  the  stockholders  participating  in  the 
meeting  have  been  inhibited  from  doing  so 
by  injunction.  Railway  Co.  v.  Jewett,  37 
Ohio  St.,  649,  1882;  ,8  Amer.  &  Eng.  E.  R. 
Cases,  702. 

53.  —  The  road  in  the  hands  of  the  court 
was  the  property  of  a  company,  constituted 
by  the  consolidation  of  three  railroad  com- 
panies, all  of  which  had  before  the  consoli- 
dation issued  their  bonds  and  executed 
mortgages  on  their  property  to  secure  them. 
Held,  that  the  court  might  direct  the  property 
of  the  consolidated  company  to  be  sold  as  a 
whole,  and  afterwards  fix  the  amount  to  be 
paid  to  the  several  holders  of  the  bonds  and 
mortgages  on  the  respective  roads.  Oibert 
V.  Washington,  Va.  Midland,  etc.,  R.  R.  Co., 
88  Grattan  (Va.),  586,  1880;  1  Amer.  &  Eng. 
R.  R.  Cases,  473. 

54.  Statutes— Georgia.  The' acts  consoli- 
dating the  Central  R.  R.  and  Banking  Co. 
with  the  Macon  and  Western  R.  R.  Co.  con- 
strued. Central  R.  R.  and  Banking  Co.  v. 
State,  54  Ga.,  401, 1875;  followed.  Savannah, 
Oriffin,  etc,  R.  R.  Co.  v.  State,  55  ib.,  557, 
1875. 

55.  —  Illinois.  In  view  of  the  legislation 
in  Illinois  great  liberality  should  be  exercised 
in  regard  to  contracts  for  consolidation  be- 
tween different  railroad  companies.  By  the 
general  language  of  the  statute  relating  to 
the  union  and  consolidation  of  different  lines 
of  road,  the  means  by  which  the  result  is  to 
be  or  has  been  obtained  have  not  been 
clearly  designated,  but  that  has  been  left  to 
be  adjusted  by  contracts  between  the  parties. 
Dimpfel  v.  Ohio  and  Mississippi  B!y  Co.,  9 
Bissell  (U.  S.  C.  C),  137.     1879. 

56.  —  New  York  statute.  Under  the 
statutes  of  New  York  railway  lines  cannot 
be  consolidated  unless  they  are  substantially 
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continuous  lines,  or  running  in  the  same 
general  direction.  3  R.  S.,  7th  ed.,  1590; 
People  V.  Boston,  Hoosac  Tunnel  and  West- 
em  R'y  Co.,  13  Abbott's  New  Cases  (N.  Y.), 
230.    1883. 

67.  Stock  dividends.  Two  railroad  com- 
panies were  united  into  one  and  the  stock  of 
each  increased  and  divided  among  the  stock- 
holders; not  because  earned,  or  to  add  to 
their  future  profits,  but  for  the  purpose  of 
rendering  the  stock  of  the  two  companies 
equal  in  value.  Held,  that  this  was  not 
such  a  stock  dividend  as  would  render  the 
company  liable  to  pay  a  state  tax  upon  it, 
but  was  a  mere  watering  of  the  stock,  leav- 
ing the  actual  dividends  the  same  as  before. 
Commonwealth  v.  Lake  Shore  R.  R.  Co.,  3 
Pearson  (Pa.),  393.     1874. 

58.  Stockholder's  riglits.  In  1868  and 
1869  the  New  Jersey  Western  R.  R.  Co.,  act- 
ing under  legislative  authority,  constructed 
parts  of  a  railroad  in  New  Jersey,  and  the 
complainants  and  others  subscribed  and  paid 
for  its  stock.  In  1870  it  was  consolidated  with 
other  railroads  built  or  to  be  built,  by  an  act 
authorizing  compensation  to  such  stock- 
holders of  the  New  Jersey  Westex'n  R.  R. 
Co.  as  were  dissatisfied  therewith.  A  mort- 
gage, covering  all  the  property  of  the  con- 
solidated roads,  was  given,  and  the  legality 
of  the  consolidatibn  recognized  by  subse- 
quent legislation.  Against  some  of  the  de- 
fendants there  appeared  to  be  some  grounds 
for  applying  for  relief.  Held,  that  it  cannot 
be  satisfactorily  determined  on  the  state- 
ments of  the  bill  whether  the  complainants 
have,  by  acquiescence,  lost  their  rights  as 
stockholders,  and  the  demurrer,  being  too 
general,  was  overruled.  Hoxsey  v.  New 
Jersey  Midland  R'y  Co.,  33  N.  J.  Eq.,  119. 
1880. 

59.  —  To  effect  a  consolidation  of  railroad 
companies  subsisting  under  special  charters 
not  providing  therefor,  the  consent  of  every 
stockholder  must  be  given,  and  any  one  dis- 
senting stockholder  is  entitled  to  an  injunc- 
tion against  such  consolidation.  Mowrey  v. 
Indianapolis  and  Cincinnati  R.  R.  Co.,  4 
Bissell  (U.  S.  C.  C),  78.     1866. 

00.  ^-  Upon  the  consolidation  of  two  in- 
corporated companies  the  holder  of  bonds  of 
one  company,  containing  a  clau^  authoriz- 
ing their  conversion  at  any  time  before  ma- 


turity into  the  capital  stock  of  the  company 
issuing  them,  at  par,  cannot  be  deprived  of 
the  privilege  of  such  conversion  and  relegated 
to  the  rights  conferred  upon  him  instead  by 
the  articles  of  consolidation,  until  he  has  had 
a  fair  opportunity,  after  notice  of  the  con- 
templated change,  to  exercise  his  original 
rights,  and  has  elected  not  to  do  so.  Rosen- 
kransv.  Lafayette,  etc.,  R.  R.  Co.,  18  Federal 
Reporter,  513.     1883. 

61.  —  A  stockholder  in  a  railway  com- 
pany, against  whose  protest  a  consolidation 
was  illegally  effected  by  the  company  with 
another  railway  company,  delayed  for  more 
than  two  years  the  institution  of  proceed- 
ings against  the  consolidated  company  for 
the  appropriation  of  his  equitable  interests. 
Held,  that,  while  the  delay  might  preclude 
him  from  enjoining  the  further  prosecution 
of  the  consolidated  enterprise,  it  did  not 
prevent  him  from  following  up  his  equitable 
interest  in  the  hands  of  a  corporation  which, 
by  appropriating  it  without  authority,  be- 
came equitably  bound  to  compensate  him 
therefor.  International  and  Great  Northevn 
R.  R.  Co.  V.  Bremond,  53  Tex.,  96,  1880; 
4  Amer.  &  Eng.  R.  R.  Cases,  308. 

62.  Street  railways.  Street  railways  are 
included  within  the  term  "  railroads  "  em- 
ployed in  the  act  of  May  16,  1861,  and  the 
provisions  of  said  act  relating  to  merger 
apply  to  said  railways.  Hestonville,  etc. ,  R. 
R.  Co.  V.  City  of  Philadelphia,  89  Pa.  St., 
310.     1879. 

63.  Subscriptions  to  stock ;  amalgamation 
of  railways.  Two  companies  proposing  to 
construct  railways  which  would  necessarily 
interfere  with  each  other,  their  respective 
subscribers'  agreements  empowei-ed  the  re- 
spective managing  committees  or  directors 
' '  to  demise  and  sell  the  undertaking,  or  any 
part  thei-eof,  or  to  amalgamate  the  same,  or 
any  part  thereof,  with  any  other  railway  or 
railways,"  etc.  In  pursuance  of  the  powers 
thus  conferred  upon  them,  the  directorc  of 
the  two  companies  agree^d  to  amalgamate 
and  to  form  one  united  company,  and  -this 
agreement  was  carried  into  effect  by  resolu- 
tions made  at  boai'd  meetings  of  the  respect- 
ive committees,  and  by  a  deed  executed  by  a 
competent  number  of  the  directors  of  each 
company.  Held,  that  the  power  to  amal- 
gamate was  vested  in  the  two  boards,  and 
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that  those  powers  were  well  and  effectively 
exercised ;  and  that  tlie  company  so  united 
or  amalgamated  might  maintain  an  action 
for  calls  against  a  shareholder  of  either 
company  jvho  had  executed  the  parliament- 
ary contract  and  ,  subscribers'  agreement. 
Cork  and  Youghal  ICy  Co.  v.  Pater  son,  18 
Common  Bench,  414;  86,  E.  C.  L.,  414,  1856; 
37  Eng.  Law  &  Equity,  398. 

64.  Taxation.  The  general  railway  law, 
in  permitting  the  consolidation  of  railway 
companies  within  the  state  of  Michigan  with 
others  beyond  its  boundaries,  contemplates 
leaving  the  domestic  company  in  its  original 
position  as  to  stock  and  loans,  and  annexing 
to  its  capital  and  loans  those  additions  which 
ai-e  made  proportional  to  the  original 
amounts.  This  rule  applies  to  questions  of 
taxation.  Lake  Shore  and  Michigan  South- 
ern K'y  Co.  V.  The  People,  46  Mich.,  193. 
1881. 

65.  —  The  consolidation  of  the  Savannah 
and  Albany  E.  E.  Co.  and  Atlantic  and  Gulf 
E.  E.  Co.,  under  the  name  of  the  Atlantic 
and  Gulf  E.  E.  Co.,  construed,  and  held  that 
a  new  corporation  was  thereby  created. 
State  V.  Atlantic  and  Oulf  R.  R.  Co.,  60  Ga., 
368.     1878.> 

66.  Texas  and  Paciilc  R'y  Co.  The  Texas 
and  Pacific  E'y  Co.  became  liable  for  dam- 
ages caused  by  the  Southern  Pacific  E'y 
Co.  prior  to  the  consolidation,  March  31, 
1872.  Texax  and  Pacific  R'y  Co.  v.  Mur- 
phy, 46  Tex.,  356,  1876;  13  Amer.  E'y  Eep., 
319. 

67.  Vendor's  lien.  Two  railroad  compa- 
nies were  consolidated,  the  consolidated 
company  to  own  all  the  property  and  assume 
all  the  debts  of  either  company,  and  to  issue 
stock  to  persons  entitled  thereto  in  either 
company.  Plaintiff,  who  was  a  stockholder 
in  one  of  the  companies  prior  to  the  consoli- 
dation, and,  as  such,  had  an  interest  in  its 
right  of  way,  which  passed  to  the  consoli- 
dated company,  and  over  which  said  com- 
pany operated  its  road,  brought  suit  upon 
note's  given  him  by  the  new  company  for  his 
intei-est  in  the  former  company,  claiming  a 
vendor's  lien  on  such  right  of  way.  Held, 
that  these  facts  did  not  entitle  him  to  a 
vendor's  lien.  Cross  v.  Burlington  and 
Southwestern  Ry  Co.,  58  Iowa,  63,  1883;  8 
Amer.  &  Eng.  E.  E.  Cases,  263. 
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See  Bonds;  Caimnai;  CarbUlOE  of  Mebchandise; 
Eminent  Domain;  Eiqhway;  Injcbijss  to  Doues- 
Tio  Anihai/S;  Sdbscbiptions  bit  Cities;  Sdbsokip- 

TIONS    BY    ConNTIES;   StJBSOEIPTIONS    BY   ISDIVIDn- 

ALs;  SuBscaiiPTioNS  BY  States;  Stock;  Taxation; 
Texas  Cattle  Act. 

1,  Amendment  of  charter ;  provision  as 
to  service  of  process.  The  provisions  of  a 
charter  of  incorporation,  regulating  the 
manner  of  serving  process  on  the  corpora- 
tion, relates  alone  to  the  remedy,  and  a  sub- 
sequent enactment,  prescribing  the  manner 
of  serving  process  in  such  cases,  operates  as 
a  repeal  of  the  charter  provision.  Cairo 
and  Fulton  R.  R.  Co.  v.  Hecht,  29  Ark.,  661. 
1874. 

2.  Claim  against  a  state.  Where  a  state 
law  authorizes  a  suit  against  the  state,  the 
repeal  of  such  law  cuts  off  the  right  of  ac- 
tion as  to  causes  accruing  prior  to  the  re- 
peal. Railroad  Co.  v.  Tennessee,  101  U.  S., 
337;  Railroad  Co.  v.  Alabama,  ib.,  833.  1879. 

S.  Contracts ;  debts  of  railway  company. 
Special  Laws,  1874,  c.  lOo,  entitled  "An 
act  to  secure  the  payment  of  certain  debts 
contracted  in  the  construction  of  certain 
lines  of  road  of  the  St.  Paul  and  Pacific  R. 
E.  Co.,''  impairs  the  obligation  of  the  con- 
tract between  the  state  of  Minnesota  and 
said  company,  and  is  therefore  invalid.  De 
Graff  V.  St.  Paul  and  Pacific  R.  B.  Co.,  23 
Minn.,  144.     1876. 

4.  Coroner's  fees;  expense  of  bnrial. 
The  act  of  1855,  making  railroad  companies 
liable  for  all  expenses  of  the  coroner  and  his 
inquest,  and  the  burial  of  all  pereons  who 
may  die  on  its  cars,  or  who  may  be  killed 
by  collision  or  other  accident  occurring  to 
such  oars,  or  otherwise,  is  unconstitutional 
and  yoid,  so  far  as  it  attempts  to  make  such 
companies  liable  in  cases  where  they  have 
violated  no  law,  or  have  been  guilty  of  no 
negligence  on  their  part.  Ohio  and  Missis- 
sippi Ry  Co.  V.  Lackey,  78  111.,  55.     1875. 

5.  Donation  to  manufacturing  company. 
An  attempted  gi-ant  of  public  aid  to  an  indi- 
vidual or  a  private  corporation  cannot  be 
sustained  unless  upon  the  face  of  the  law  or 
record  it  appears  that  the  grant  is  to  sub- 
serve some  public  purpose.  The  silence  of 
the  law  as  to  the  puipose  of  the  grant 
makes  against  its  validity.    Central  Branch 
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Union  Pacifio  B.  B.  Co.  v.  Smith,  23  Kans., 
745.     1880. 

6.  EleTator ;  delivery  of  g^rain.  The  man- 
date of  the  constitution  in  respect  to  the 
delivery  of  grain  shipped  in  bulk,  at  the 
warehouse  or  elevator  to  which  it  is  con- 
aigned,  must  be  understood  to  be  confined  to 
a,  delivery  by  the  common  cari-ier  at  the  vi'are- 
houSe  or  elevator  where  consigned,  when 
such  delivery  can  be  made  by  availing  itself 
of  tracks  it  has  the  legal  right  to  employ 
or  use.  Hoyt  v.  Chicago,  Burlington  and 
Quincy  R.  B.  Co.,  93  111.,  601.     1879. 

7.  Foreign  corporation.  The  provision 
of  the  constitution  (art.  14,  §4),  that  "no 
foreign  corporation  shall  do  any  business  in 
this  state  without  having  at  least  one  place 
of  business  and  an  authorized  agent  therein," 
is  a  legitimate  exercise  of  the  police  power 
pf  the  state,  and  is  not  in  conflict  with  any 
act  of  congress,  nor  violative  of  any  provis- 
ion of  the  federal  constitution.  American 
Union  Telegraph  Co.  v.  Western  Union  Tele- 
graph Co.,  67  Ala.,  26.     1S80, 

S.  Injury  to  domestic  animals ;  chartered 
rights.  A  charter  granted  to  a  railroad  cor- 
poration by  the  territorial  legislature  does 
not  confer  nor  secure  rights  beyond  the 
reach  of  the  police  power  of  the  state.  The 
chartered  rights  of  a  corporation  are  not 
more  sacred  than  the  individual  rights  of 
person  and  property,  and  all  must  give  way 
to  any  legitimate  exercise  of  the  police 
power  of  the  state.  Kansas  Pacific 'B.  B. 
Co.  V.  Mower,  16  Kans.,  578,  1876;  9  Amer. 
E'y  Rep.,  400. 

9,  —  statute  fixing  absolute  liability  for 
killing  stock.  "Due  process  of  law"  im- 
plies the  right  of  the  person  affected  there- 
by to  be  present  before  the  tribunal  which 
pronounces  judgment  upon  the  question  of 
life,  liberty  or  property,  in  its  most  compre- 
hensive sense,  to  be  heard  by  testimony,  or 
otherwise,  and  to  have  the  right  of  contro- 
verting by  proof  every  material  fact  which 
bears  on  the  question  of  right  in  the  matter 
involved.  If  any  question  of  fact  or  liabil- 
ity be  conclusively  presumed  against  him, 
this  is  not  due  process  of  law.  Zeigler  v. 
South  and  North  Ala.  B.  B.  Co.,  58  Ala., 
694,  1877  ;'20  Amer.  R'y  Rep.,  463. 

10.  Ei^ht  to  jury  trial.  An  action  for 
one  thousand  bushels  of  wheat,  delivered  to 
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defendant  by  mistake,  in  excess  of  the 
amount  deposited,  is  a  case  at  law,  and  the 
defendant  is  entitled  to  a  jury  trial. 
Art.  1,  sec.  4,  Const.  Such  an  action  cannot 
be  referi'ed  without  consent.  St.  Paul  and 
Sioux  City  B.  B.  Co.  v.  Gardner,  19  Minn., 
182,  1873;  10  Amer.  R'y  Rep.,  355. 

11.  —  In  an  action  of  tort  in  the  federal 
courts,  the  defendant,  being  in  default,  has 
no  constitutional  right  to  a  jury  trial.  The 
practice  of  the  state  courts  should  be  fol- 
lowed. Baymond  v.  Danbury  and  Norwalk 
B.  B.  Co.,  14  Blatchford  (U.  S.  C.  C),  ,138. 
1877. 

12.  Taxation;  fourteenth  amendment. 
Private  corporations  are  persons,  within  the 
meaning  of  §  1  of  the  fom'teenth  amend- 
ment of  the  federal  constitution,  and  are  en- 
titled, so  far  as  their  property  is  concerned, 
to  the  equal  protection  of  the  laws.  San 
Mateo  Comity  v.  Southern  Pacific  B.  B.  Co., 
13  Federal  Reporter,  733.     1883. 

13.  Texas  cattle  act.  The  Texas  cattle 
act  forbids  the  transportation  of  Texas  cat- 
tle from  one  county  to  another  unless  such 
cattle  have  passed  the  previous  winter  in  the 
state.  This  is  a  police  regulation  and  not  in 
conflict  with  the  constitution  of  the  United 
States.  Wilson  v.  Kansas  City,  St.  Joseph 
and  Council  Bluffs  B.  B.  Co.,  60  Mo.,  184, 
1875;  9  Amer.  R'y  Rep.,  185;  Surface  v. 
Hannibal  and  St.  Joseph  B.  B.  Co.,  60  Mo., 
316,  1875;  Susen  v.  Same,  ib.,  336,  1875;  Di- 
mond  V.  Kansas  City,  St.  Joseph  and  Coun- 
cil Bluffs  B.  B.  Co.,  ib.,  393,  1875;  Mercer  v. 
Same,  ib.,  397, 1875;  Kenneyv.  Hannibal  and 
St.  Joseph  B.  B.  Co.,  63  Mo.,  476,  1876; 
Brown  v.  Same,  ib.,  490,  1876;  Surface  v. 
Same,  63  ib.,  453,  1876;  31  Amer.  R'y  Rep., 
214. 

14.  —  The  Texas  cattle  act  (1  "Wag.  Stat., 
p.  351,  §  1)  is  in  conflict  with'  that  provis- 
ion of  the  constitution  of  the  United  States 
which  confers  upon  congress  the  power  to 
regulate  interstate  commerce.  Const,  of 
United  States,  art.  1,  §  8  (overruling  the  for- 
mer decisions  of  the  court).  Cfilmore  v.  Han- 
nibal and  St.  Joseph  B.  B.  Co.,  67  Mo.,  833, 
1878;  B.  B.  Co.  v.  Husen,  95  U.  S.,  465,  1877. 

15.  —  The  seizure  and  sale  of  one's  prop- 
erty to  pay  a  fine  imposed  under  the  provis- 
ions of  a  statute  which  is  subsequently  de- 
cided to  be  unconstitutional  cannot  form 
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the  basis  of  an  action  against  a  person  who 
committed  an  act  which  led  to  the  imposi- 
tion of  the  fine.  So  held  where  the  carrier 
unloaded  cattle  in  violation  of  an  unconsti- 
tional  law,  whereby  the  cattle  were  sold  to 
pay  a  fine.  McAllister  v.  Chicago,  Bock 
Island  and  Pacific  R.  R.  Co.,  74  Mo.,  351, 
1881;  4  Amer.  &  Eng.  R.  R.  Cases,  210. 


CONSTRUCTION  COMPANY. 

1.  Bailway  company  not  liable  for  neg- 
lect. When  a  railroad  is  being  constructed, 
and,  is  in  the  exclusive  control  of  and  oper- 
ated by  a  contractor  for  its  construction,  and 
the  railroad  company,  at  the  time  the  injuries 
complained  of  are  committed,  has  no  control 
thereof,  such  company  is  not  liable  for  the 
damages  resulting  from  the  operation  of  such 
railroad.  In  such  case  the  maxim  respondeat 
superior  does  not  apply.  Kansas  Central 
R'y  Co.  V.  Fitzsimmons,  18  ICans.,  34,  1877 ; 
15  Amer.  R'y  Rep.,  220. 

2.  —  contra.  Where  fifty-six  miles  of 
railway,  including  a  turn-table,  are  con- 
structed by  a  construction  company  and 
completed,  and  then  the  further  construction 
of  the  I'ailway  is  suspended  for  several  years, 
and  from  and  after  the  said  completion  of 
said  fifty -six  miles  of  railway  the  i'ailway  is 
operated  and  managed  for  genei-al  business 
and  transportation,  by  the  consent  of  all 
parties,  in  the  name  of  the  railroad  company 
for  which  it  was  constructed,  and  the  con- 
struction company  is  not  known  to  the  pub- 
lic or  to  persons  doing  business  with  the 
railway,  but  only  the  railway  company,  and 
the  railway  has  not  been  leased  to  the  con- 
struction company,  held,  that  a  finding  of 
the  jury,  approved  by  the  trial  court,  that 
the  railway  company  was  responsible  for  the 
condition  of  the  turn-table,  at  a  period  of 
time  about  ten  months  after  the  completion 
of  said  fifty-six  miles  of  railway,  will  not  be 
disturbed  by  the  supreme  court,  whatever 
the  other  evidence  may  show  were  the  pri- 
vate wishes  or  understanding  of  the  railway 
company  and  construction  company.  Kan- 
sas Central  Ry  Co.  v.  Fitzsimmons,  23 
Kans.,  686.     1879. 

3.  Fraudulent  contracts.  An  association 
of  fifteen  persons,  consisting  among  others 


of  two  of  the  directors  of  a  railway  corpora- 
tion, one  of  whom  was  its  president,  and  the 
other  its  treasurer,  was  formed  to  obtain  a 
contract  for  the  construction  of  the  railroad 
of  said  corporation ;  to  gain  the  control  of 
the  corporation  by  the  issuance  to  the  asso- 
ciation, as  part  payment  of  the  work  to  be 
done,  of  a  majority  of  the  stock  of  the  cor- 
poration ;  to  depreciate  and  render  valueless 
the  shares  of  certain  stockholders,  and  ac- 
quire for  the  association  the  property  and 
effects  of  the  corporation.     At  a  meeting  of 
a  bare  quorum  of  the  directors  of  the  cor- 
poration, at  which  the  president  and  treas- 
urer attended,  a  proposal  was  received  from 
C,  who  was  a  member  of  the  association,  on 
behalf  of  himself  and  his  associates,  whose 
names  were  concealed,  to  construct  the  road. 
The    directors  referred  the   matter  to  the 
president  of  the  corporation.     He  made  the 
contract  therefor  with  C,  as  previously  ar- 
ranged with  the  association,  but  in  fact  for 
the  joint  interest  of  all  the  members  of  the 
association,   which    included  the  president 
and  treasurer.    To  further  conceal  the  true 
character  of  this  arrangement,  O.  transfeiTed 
the  contract  to  G.  &  Co.,  and  under  the  lattpr 
name  the  work  was  done.     This  transfer  was 
merely  colorable ;  the  work  was  performed, 
expenses  paid,  and  profits  divided  by  the  as- 
sociation.    The  name  of  G.  &  Co.  was  only 
another  style  for  the  association.     The  presi- 
dent, who  executed  the  contract,  has  been 
continued  in  oflSce  as  a  director  and  presi- 
dent.    Held,  that  the  contract,  made  by  the 
president  in  the  name  of  the  corporation 
with  C,  for  the  benefit  of  himself  and  his 
associates,   is    fraudulent  and  void.    Held, 
that  all  the  persons  who  participated  with 
the  directors  and  officers  of  the  coi-poration 
in  their  fraudulent  and  unlawful  transac- 
tions, with  full  knowledge  of  all  the  facts, 
are  equally  liable  with  said  officers.    Rrjan  v. 
Leavenworth.    Atchison   and  Northwestern 
Ry  Co.,  31  Kans..  365.     1879. 

4.  Injury  to  employes.  A  company  which 
is  engaged  in  the  construction  of  a  railway, 
and  to  that  end  is  running  trains  laden  with 
gravel,  is  operating  a  railroad  within  the 
meaning  of  the  statute.  McKnight  v.  Iowa 
and  Minnesota  R.  R.  Constniction  Co.,  43 
la.,  406,  1876;  14  Amer.  R'y  Rep.,  465. 

5.  —  One  who  was  engaged  in  shoveling 
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gravel  from  the  train  and  had  nothing  to  do 
with  operating  it  was  entitled  to  recover  for 
injuries  happening  to  him  through  the  negli- 
gence of  the  company  or  its  employes.     lb. 

6.  —  A  corporation  organized  with  the 
power  of  constructing  and  operating  a  rail- 
way, although  nominally  a  construction 
company,  is  a  railway  company  within  the 
meaning  of  §  1068  of  the  Code.  Langan  v. 
I.  and  M.  Construction  Co.,  49  la.,  317. 
1878. 

7.  Services  of  officers  ;  contract.  L.  was 
president  of  the  B.,  Ft.  K.  and  P.  R.  R.  Co., 
from  1869  to  October,  1875,  and  in  1871  be- 
came a  member  of  a  construction  company 
to  complete  the  road,  the  construction  com- 
pany to  take  all  the  assets,  assume  the  debts, 
and  pay  all  claims  and  expenses  of  the  cor- 
poration. In  1875  the  B.,  Ft.  K.  and  P.  R. 
R.  Co.  was  merged  in  the  Nebraska  R'y 
Co.  In  an  action  by  L.  against  the  latter 
company  for  the  value  of  services  performed 
by  him  as  president  of  the  B.,  Ft.  K.  and  P. 
R.  R.  Co.  from  1871  to  1875,  in  procuring  the 
right  of  way  and  promoting  the  interests  of 
the  corporation,  held,  that  he  could  not  re- 
cover, he,  as  a  member  of  the  construction 
company,  having  assumed  to  pay  for  such 
services.  Nebraska  R'y  Co.  v.  Lett,  8  Neb., 
251,  1879;  30  Amer.  R'y  Rep.,  364. 


CONSTRUCTION  Or  RAILWAYS. 

See  Abbitkatiok;  Contbaot;  Constbcotion  Compaht; 
Dauaoes;  Eminent  Domain;  Injukies  to  Domestic 
Animals;  Injuries  to  Employes;  Injuries  to 
Fassenqbrs;  Surface  Water. 

1.  Assessment  of  damages;  mandamns. 

By  a  railway  act  it  was  provided  that  all 
parties  with  whom  the  company  might  have 
any  dispute  should,  at  their  own  cost,  before 
the  company  should  be  obliged  to  issue  their 
warrant  to  summon  a  jury,  enter  into  a  bond 
to  prosecute  their  complaint  and  pay  their 
proportion  of  costs;  and  in  case  the  war- 
rant should  be  issued  without  such  bond 
having  been  entered  into,  the  company 
might  give  notice,  requiring  the  same  to  be 
done  beforfe  commencing  the  inquiry.  Cer- 
tain premises  having  been  injurtd  by  floods 
occasioned  by  the  company's  works,  on  an 
application  by  the  owners  for  a  mandamus 


to  summon  a  jury  to  assess  damages,  it  was 
objected  that  the  damage  resulted  from  acts 
done  partly  by  the  company,  and  partly  by 
the  applicants  themselves ;  and  that  the  bond 
required  by  the  act  had  not  been  entered  into 
previous  to  the  application.  It  did  not  ap- 
pear that  there  had  been  any  demand  and 
refusal.  Held,  that  there  was  sufficient 
doubt  on  the  facts  to  warrant  the  issuing  of 
a  mandamus,  and  that  the  entering  into  the 
bond,  unless  required  by  the  company,  was 
not  a  condition  precedent  to  such  an  applica- 
tion. Queen  v.  North  Union  R'y  Co.,  1  Eng. 
R.  R.  &  Canal  Cases,  729.     1840. 

2.  Arbitration;  engineer  as  arbitrator. 
In-  a  contract  between  plaintiffs  and  defend- 
ants for  the  construction  of  a  certain  railway 
were  stipulations  constituting  the  chief  engi- 
neer of  the  company  an  umpire  to  determine 
all  questions  growing  but  of  the  contract, 
and  making  him  the  sole  judge  of  the  quality 
and  quantity  of  work  done  and  materials 
furnished,  etc.  It  appearing  from  the  ex- 
press terms  of  the  contract  that  a  cex-tain 
price  was  agreed  to  be  paid  for  a  certain  kind 
of  work,  held,  that  the  chief  engineer  had 
no  authority  to  fix  another  or  different  meas- 
ure of  compensation.  Starkey  v.  De  Oraff, 
22  Minn.,  431,  1876;  18  Amer.  R'y  Rep., 
444. 

3.  —  In  case  the  engineer  refuses  to  meas  • 
ure  or  estimate  the  work  done  under  the 
contract,  the  party  entitled  to  compensation 
therefor  may  prove  the  quantity  by  other 
competent  evidence,     lb. 

4.  Engineer  as  arbitrator.  A  written 
contract  between  a  railway  company  and 
one  who  undertook  to  do  certain  work  in 
its  construction  fixed  the  prices  of  the  differ- 
ent kinds  of  work  to  be  done,  and  provided 
that  the  engineer  of  the  road  should  make 
estimates  of  the  work  from  time  to  time 
upon  which  payments  should  be  made,  and 
a  final  estimate  which  should  be  also  paid, 
and  that  all  disputes  as  to  the  meaning  and 
execution  of  the  contract  should  be  referred 
to  the  engineer,  and  his  decision  should  be 
final.  Held,  that  where  the  engineer  had 
failed  to  estimate  work,  or  by  neglect  or 
mistakes  had  underestimated  it,  suit  could 
be  maintained  for  the  recovery  of  the  correct 
amount.  Kistler  v.  Indianapolis  and  St. 
Louis  R.  R.  Co.,  88  Ind.,  460.    1883. 
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6.  —  A  stipulation  whereby  parties  to  a 
contract  name  an  umpire  who  shall  settle 
differences  between  them,  and  agree  not  to 
resort  to  the  courts,  is  against  public  policy 
and  void.    lb. 

6.  —  A  contract  between  the  W.  R'y  Co. 
and  certain  contractors  for  works  upon  the 
line  contained  a  stipulation  that  any  differ- 
ence arising  thereon  should  be  referred  to 
T.,  "if  and  so  long  as  he  should  continue 
to   be  the   company's  principal  engineer." 
After  the  making  of  the  contract  the  W. 
R'y  Co.  became  merged  in  and  amalgamated 
with   the  N.   B.   R'y  Co.,  under  an  act  of 
parliament,  which  provided  that,  notwith- 
standing the  amalgamation  and  the  partial 
repeal  of  the  special  act  of  the  W.  R'y  Co., 
all  contracts  should  be  proceeded  with  and 
enforced  as  if  such  repeal  had  not  taken 
place,  the   N.  B.  R'y  Co.  being,  in  all  re- 
spects, with  reference  to  such  matters,  sub- 
stituted for  the  W.  R'y  Co.    Held,  that  T., 
w^ho  still  continued  to  be  the.  engineer  of 
the  W.  portion  of  the  railway,  but  was  not 
the   "principal  engineer"  of  the   amalga- 
mated company,  was  the  proper  referee  in 
cases  of  disputes  arising  out  of  the.  above 
contract.      Wansbeck  ■  IVy  Co.,  In  re.  Law 
Reports,  1  Common  Pleas  Cases,  269.     1866. 
7.  —  Where  a,  contract  provided  that  all 
matters  in  dispute  should  be  determined  by 
the  engineer  in  charge  of  the  work,  and 
that  if  the  engineer  became  dissatisfied  with 
the  work  the  company  might  take  charge 
of  the  same  on  fourteen  days'  notice,  it  was 
held  that  where  fraud  was  alleged  as  against 
,such  engineer,  and  a  full  compliance  with 
the  terms  of  the  contract  alleged  on  the 
part  of  the  contractor,  that  an  injuncti®n 
would   issue  as  against  such  company  to 
prevent  it  from  proceeding  against  the  con- 
tractor   for   penalties  under  the  contract. 
Waring  v.  Manchester,  Sheffield  and  Lin- 
colnshire B.  B.  Co.,  7  Hare-  (Eng.  Ch.),  483. 
1849. 

8.  —  By  a  contract  for  the  erection  of  rail- 
way works,  after  specifying  certain  works 
to  be  done  for  a  gross  sum,  it  was  provided 
that  extra  works,  which  the  company  or  its 
engineer  should,  by  any  writing  under  his 
hand,  require  to  be  executed,  should  be 
deemed  to  be  included  in  the  contract,  and 
should  be  paid  for  at  a  certain  rate ;  and  that 


the  contractor  should  not  be  entitled  to 
malfie  any  claim  for  any  alteration  or  addi- 
tion which  he  might  make  without  such 
written  and  signed  instructions.  Held,  by 
the  vice-chancellor  of  England  (affirmed  on 
appeal  by  the  house  of  lords),  that  a  suit  for 
an  account  of  the  moneys  due  to  the  con- 
tractor, in  respect  of  the  works  done  under 
the  contract,  was  a  proper  subject  of  juris- 
diction in. equity.  Nixon  v.  Taff  Vale  R  M. 
Co.,  7  Hare  (Eng.  Ch.),  136.     1848. 

9.  Bankruptcy;  forfeiture.  A  contract 
for  building  a  railway  provided,  in  case  of 
bankruptcy  of  the  contractor  and  a  failure 
for  seven  days  to  perform  his  agi'eement 
after  notice  given  to  proceed  with  the  con- 
tract, that  the  tools  and  materials  on  the 
work  siiould  be  forfeited.  SisM,  that  under 
the  bankruptcy  law  the  title  of  the  assignee 
related  back  to  the  time  of  the  act  of  bank- 
ruptcy, and  the  forfeiture  did  not  accrue  tiU 
seven  days  thereafter,  and  hence  the  for- 
feiture could  not  be  enforced  as  against  the 
assignee.  Souch  v.  Oreat  Western  R'y  Co., 
1  Adolphus  &  EUis  (N.  S.),  51;  41  E.  C.  L., 
433.     1843. 

10.  Branch  lines;  abandonment;  injunc- 
tion. Where  a  railway  company  was  au- 
thorized to  make  a  direct  line  of  railway 
with  a  branch  railway,  and  were  about  to 
complete  and  open  the  direct  line,  but  had 
abandoned  the  branch  Ime,  the  attorney- 
general  has  no  right  to  file  an  information  to 
restrain  the  opening  of  the  direct  line,  as  a 
means  of  compelling  the  completion  of  the 
branch  line,  alleging  that  the  abandonment 
of  the  branch  line  was  an  injury  to  the 
public.  Attorney-General  v.  Birmingham 
and  Oxford  Junction  R'y  Co.,  8  Eng.  Law 
&  Equity,  343;  16  Jurist,  113.     1851. 

11.  Bridge;  courts  will  not  undertake 
such  work.  The  plaintiff  railway  company 
entered  into  a  contract  with  the  defendants 
for  the  construction  by  the  latter,  for  the 
former,  of  a  railway  bridge  across  the 
Arkansas  river.  Differences  arose  between 
the  parties  as  to  the  contract,  which  re- 
sulted in  stopping  work  on  the  bridge.  The 
plaintiff  thereupon  filed  a  bill,  asking  the 
court  to  take  possession  of  the  defendants' 
plant  and  complete  the  bridge,  with  funds 
to  be  furnished  by  the  plaintiff;  leaving  all 
questions  of  difference  between  the  parties 
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forfutilre  settlement  or  adjudication.  Held, 
that  the  court  had  no  power  to  seize  and  use 
the  defendants'  plant,  and  that  it  would  not 
undertake  the  work  of  completing  the 
bridge.  Texas  and  St.  Louis  R'y  Co.  v.  Must, 
17  Federal  Reporter,  275.     1883. 

12.  Cities;  power  granted  hj  city.  The 
city  of  Kingston  granted  the  right  to  con- 
struct a  branch  railway  within  its  limits, 
and  after  the  work  was  partly  done  it  was 
discovered  that  the  result  of  building  the 
grade  would  be  to  produce  a  large  quantity 
of  stagnant  water.  The  city  thereupon  re- 
quired the  company  to  desist  from  the  work 
or  to  fill  up  this  space.  Held,  that  the  com- 
pany could  not  be  required  to  either  abandon 
the  work  or  fill  up  the  pool  as  ordered  by  the 
city.  Kingston  v.  Grand  Trunk  R'y  Co.,  8 
Grant  Ch.,  Upper  Canada,  535.     1861. 

18.  Contract.  Where  a  railway  company 
agreed  with  a  land  owner  to  execute  certain 
accommodation  works,  and  having  made 
the  railway  at  such  a  level  as  to  render  it 
impossible  for  it  to  execute  the  works  ac- 
cording to  the  agreement,  so  executed  them 
as  to  give  the  land  owner  a  less  convenient 
approach  to  his  house,  the  court  refused,  af- 
ter the  railway  had  been  opened  for  public 
use,  to  decree  the  specific  performance  of 
the  agreement,  which  would  have  involved 
the  alteration  of  the  level  of  the  railway,  al- 
thou  ,h  the  works  were  not  completed,  nor 
the  railway  opened,  until  after  the  filing  of 
the  bill,  and  after  a  motion  for  an  injunction 
to  restrain  the  completion  of  the  works  had 
been  made  and  ordered  to  stand  over  upon 
an  undertaking  by  the  company  to  deal  with 
the  works  as  the  court  should  direct.  Ra- 
phael V.  Thames  Valley  R'y  Co.,  Law  Re- 
ports, 2  Equity  Cases,  37.     1866. 

14.  —  breach  of  contract ;  damages.  The 
plaintiffs  contracted  with  the  defendant  to 
construct  its  railway  for  a  fixed  sum.  While 
the  plaintiffs  were  waiting  for  the  defend- 
ant to  procure  a  part  of  the  right  of  way, 
which  they  claimed  was  represented  by  the 
president  of  the  defendant  to  be  already  se- 
cured, the  price  of  rails  took  a  sudden  rise 
in  the  market,  so  that  the  plaintiffs  were 
obliged  to  pay  more  for' them,  when  they 
concluded  to  purchase,  than  they  could  have 
gotten  them  for  had  the  work  not  beea  de- 
layed.    In  an  action  for  deceit  brought  by 


the  plaintiffs  against  the  defendant,  it  was 
held  that  the  damages  were  too  remote  for 
allowance.  Phelps  v.  George's  Creek  and 
Cumberland  R.  R.  Co.,  60  Md.,  536.     1.883. 

15.  — compromise.  H.  &  L.,  having  a 
contract  for  the  construction  of  a  railway, 
let  a  portion  of  the  work  to  R.,  who,  in  set- 
tling, claimed  for  extra  work,  but  gave  H. 
&  L.  a  receipt  in  full,  in  consideration  of 
their  promise  to  pay  him  for  the  extra  work 
should  they  succeed  in  getting  payment  of 
the  railway  company  therefor.  In  settling 
with  the  company  for  various  claims, 
amounting  to  $75,000,  including  that  for  R.'s 
extra  work,  H.  &  L.  received  by  way  of 
compromise  |35,000  for  a  lump  settlement 
in  full.  Held,  that  the  consideration  for  the 
promise  of  H.  &  L.  to  R.  was  a  legal  one, 
and  the  presumption  is  that  they  received  as 
much  pro  rata  on  R.'s  claim  as  upon  any  of 
the  claims  thus  settled,  and  that  presumption 
is  not  removed  by  showing  that  R.  's  claim  was 
not  a  valid  claim,  and  that  some  others  of 
the  claims  were  valid.  Read  v.  Hitchings, 
71  Me.,  590.     1880. 

16.  —  contract  to  carry  material  at  cost; 
breach ;  damages.  The  defendant  agreed 
with  plaintiff  (who  had  contracted  to  con- 
sti-uct  a  railroad  track  parallel  to  that  of  de- 
fendant's road)  that  it  would  ti:ansport  and 
distribute  his  material  along  the  line,  and 
charge  him  only  the  actual  expense.  In  his 
action  to  recover  for  a  breach  of  the  agree- 
ment, held,  that  evidence  of  how  much  more 
it  cost  him  to  distribute  the  ties,  etc.,  by 
laying  a  temporary  track,  was  admissible, 
and  this  excess  in  expense  was  proper  dam- 
ages. Wilson  V.  N,  Y.  Central  R.  R.  Co.,  4 
Abbott's  Court  of  Appeals  Decisions  (N.  Y.), 
618.     1867. 

17.  —-  contract  to  keep  stoclc  out  of  farm. 
In  an  action  against  a  railway  company  the 
complaint  alleged  that,  in  consideration  of 
the  promise  of  the  defendant  to  keep  stock 
out  of  the  crops  of  the  plaintiff,  the  latter 
had  granted  the  former  leave  to  enter  upon 
his  farm  and  construct  its  line  across  such 
farm,  but  that  the  defendant  had  permitted 
stock  to  enter  upon  and  destroy  such  crops. 
Held,  that  the  action  is  one  upon  contract, 
and  not  for  a  tort.  Cincinnati,  Wabash  and 
Michigan  R.  R.  Co.  v.  Harris,  61  Ind.,  390. 
1878. 
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18.  —  flres ;  error  in  plans.  A  great  fire 
having  swept  over  the  line  of  a  railway, 
after  the  survey  and  before  the  contract  was 
made,  and  burned  away  the  soil,  so  that  it 
required  more  earth  by  way  of  fills  and  em- 
bankment than  was  shown  by  the  profile 
and  table  of  cuts  and  fills  made  by  the  en- 
gineer before  the  fire,  it  was  not  error  to 
permit  the  jury  to  take  this  fact  into  ac- 
count in  determining  the  amount  of  work 
done  under  the  contract.  Grand  Rapids 
and  Bay  City  R.  R.  Co.  v.  Van  Dusen,  29 
Mich.,  431.     1874. 

19.  —  forfeiture ;  arbitration.  An  agree- 
ment between  a  railway  company  and  a  con- 
tractor provided  that,  in  case  the  contractor 
should  be  guilty  of  any  delay  or  default  in 
the  fulfilment  of  the  contract,  the  company 
might  take  the  execution  of  the  works  out 
of  his  hands,  and  might  use  all  or  any  of  his 
plant,  materials  or  implements;  and  that,  in 
addition  to  all  other  rights  and  remedies 
which  the  company  might  have  against  the 
contractor,  the  company  might  apply  any 
moneys  to  which  the  contractor  would  other- 
wise be  entitled  under  his  contract  towards 
satisfaction  of  all  losses  or  expenses  occa- 
sioned to  the  company  by  the  dejay ;  and  that 
all  the  materials,  plant  and  implements 
which,  at  the  time  of  such  delay  or  default, 
should  be  in  or  about  the  site  of  the  works, 
should  thereupon  become  the  absolute  prop- 
erty of  the  company,  and  be  valued  or  sold, 
and  the  amount  of  such  valuation  or  sale  cred- 
ited to  the  contractor  in  reduction  of  the  mon- 
eys (if  any)  recoverable  from  him  by  the  com- 
pany. The  company  took  the  execution  out  of 
the  contractor's  hands  under  this  clause.  The 
contractor  brought  an  action  for  breach  of 
contract,  which,  with  all  matters  between  the 
parties,  was  referred  to  arbitration.  Held, 
that  the  plant  and  materials  did  not  become 
the  absolute  property  of  the  company,  unless 
loss  or  expense  had  been  occasioned  to  them; 
and  an  interlocutory  injunction  was  awarded 
to  restrain  them  from  removing  and  selling 
the  plant  and  materials  pending  the  arbitra- 
tion. Garrett  v.  Salisbury  and  Dorset  Junc- 
tion R'y  Co.,  Law  Reports,  3  Equity  Cases, 
358.     1866. 

20.  —  interest.  The  contract  between  a 
railway  company  and  a  contractor  provided 
that  payments  should  be  made  monthly,  as 


the  work  proceeded,  on  the  certificates  of  the 
company's  engineer.  There  was  no  stipuT 
lation  in  the  contract  in  reference  to  the 
payment  of  interest  to  the  contractor  on 
any  sums  due,  but  not  paid  to  him.  The  con- 
tractor made  a  demand  in  writing  for  a  sum 
as  the  balance  due  to  liim,  and  claimed  inter- 
est thereon.  His  accounts  were  disputed, 
but  on  a  bill  filed  by  him  against  the  com- 
pany, the  result  showed  that  he  was  entitled 
to  a  balance  less  than  one-half  of  the  sum 
which  he  had  claimed  to  be  due  from  the 
company.  Held,  that  the  contractor  was 
not  entitled  to  interest  either  under  the  con- 
tract, there  being  no  express  stipulation  on 
the  part  of  the  company  to  pay  any,  or  under 
the  statute  3  and  4  Will.  4,  c.  42,  s.  28,  the  de- 
mand in  writing  for  payment  not  being  of  a 
sum  certain  payable  at  a  certain  time.  Hill 
V.  South  Staffordshire  R'y  Co.,  Law  Reports, 
18  Equity  Cases,  154.     1874. 

21.  — payment  in  stock;  dividends.  If 
complainants  agreed  to  finish  a  certain  i-ail- 
way  from  Eufaula  to  Clayton,  and  to  trans- 
fer to  defendants  a  certain  amount  of  stock 
therein,  and  in  consideration  thereof  defend- 
ants agreed  to  issue  to  complainants  stock  in 
their  road  at  the  rate,  of  one  hundred  and 
fifty  shares  per  mile  of  road  finished  to 
Clayton,  such  payment  to  be  made  when  the 
superintendent  of  one  of  defendants  should 
approve  said  line  as  completed,  then,  in  the 
absence  of  any  further  agreement,  the  issue 
of  stock  to  the  amount  of  one  hundred  and 
fifty  shares  per  mile,  exclusive  of  dividends, 
would  be  a  full  discharge  of  their  liability 
under  said  contract,  and  if  in  the  issue  of 
such  stock  dividends  accrued  or  were  accru- 
ing on  the  same,  and  were  paid  by  mistake 
or  misunderstanding  to  complainants,  in 
equity  they  ought  to  account  therefor  up 
to  the  date  fixed  for  delivery.  Southwestern 
R.  R.  Co.  V.  Papot,  67  Ga.,  675.     1881. 

22.  Crossings.  Lands  were  bought  by  the 
crown  under  an  act  enabling  the  crown  to 
buy  lands,  for  the  purpose  of  fortifications, 
but  providing  that  the  lands  were  not  to  be 
built  upon  or  sold.  By  an  act  authorizing  a 
railway  to  be  made  through  these  lands  the 
railway  company  was  obliged  to  make  level 
crossings  giving  access  to  part  of  the  lands 
then  a  marsh  or  pasture.  The  crown,  under 
the  authority  of  a  subsequent  act,  sold  part 
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of  the  lands,  and  the  purchasers  proposed  to 
build  houses  thereon.  Held,  that  the  pur- 
chasers could  build  houses  thereon,  and  that 
the  occupiers  of  the  houses  would  be  enti- 
tled to  iBake  use  of  the  level  crossings,  and  an 
injunction  was  granted  against  obstruction 
of  the  level  crossings,  but  not  so  as  to  prevent 
the  company  f rdm  using  the  railway  for  the 
reasonable  working  of  its  traffic.  United 
Land  Co.  v.  Great  Eastern  R'y  Co.,  Law  Re- 
ports, 10  Chancery  Appeal  Ca^es,  586.     1875. 

23.  —  A  railway  company  taking  land 
compulsorily  contracted  to  make  communi- 
cations by  level  crossings  between  two  sev- 
ered portions  of  an  estate.  The  estate  then 
consisted  of  marsh  or  mud  land  and  was 
subject  to  a  statutory  provision  against  be- 
ing built  upon.  The  prohibition  having 
been  afterwards  removed,  and  the  land  be- 
coming applicable  for  building  purposes, 
held,  that  a  right  of  way  over,  under  or 
across  a  railway  was  prima  facie  general, 
and  not  restricted  to  purposes  to  which  the 
land  was  applicable  at  the  time  the  right 
arose,  and  the  right,  being  unrestricted  in 
terms,  gave  the  owners  and  occupiers  of  the 
land  the  use  of  the  level  crossings  for  all 
purposes  connected  with  the  houses  and 
bui!  dings  subsequently  erected  or  to  be 
erected  on  the  estate,  but  not  so  as  to  ob- 
struct the  proper  working  of  the  railway. 
United  Land  Co.  v.  Great  Eastern  E'y  Co., 
Law  Reports,  17  Equity  Cases,  158,  1873;  7 
Eng.  (Moak),  738. 

24.  Engineer;  agreement  to  pay  con- 
tractor's debts.  P.,  who  was  employed  by 
R.,  a  contractor  on  a  railroad,  proposed  to 
discontinue  work  on  account  of  R.'s  inability 
to  pay  him.  Thereupon  G-. ,  an  engineer  of  the 
railway  company,  stated  that  if  the  men,  of 
whom  P.  was  one,  would  go  on  and  complete 
the  work,  the  company  would  see  them  paid. 
There  being  nothing  to  >  show  that  the  en- 
gineer was  authorized  to  make  such  promise, 
an  action  against  the  company  will  not  lie 
thereon.  Powrie  v.  Kansas  Pacific  B'y  Co., 
1  Colo.,  529.     1873. 

25.  Construction  of  railways ;  estimates. 
In  this  case  the  court  holds  that  the  allega- 
tion and  proof  of  the  estimates  made  by  the 
engineer,  as  provided  for  in  the  contracts,  or 
the  averment  and  proof  of  legal  cause  for 
the  non-production  of  such  estimates,  were 


essential  to  the  vesting  of  a  cause  of  action 
in  plaintiffs.  Loup  v.  California  Southern 
R.  R.  Co.,  11  Amer.  &  Eng.  R.  R.  Cases 
(Cal.),  589.     1883. 

28.  —  mistake  of  engineer.  A  contractor 
agreed'with  a  railway  company  to  make  for 
it  a  certain  part  of  its  road,  and  was  to  re- 
ceive a  sum  certain  for  every  cubic  yard  of 
excavation  and  embankment,  and  for  every 
section  of  the  road  cleared  and  grubbed. 
Monthly  estimates  were  to  be  made  by  the 
company's  engineer  of  the  work  done,  and 
when  the  whole  was  completed  it  was  to  be 
inspected  by  the  engineer,  and  payment  was 
to  be  made  in  a  manner  specified  for  the 
amount  of  work  estimated  as  above  to  have 
been  done.  Subsequently  the  contractor 
sued  the  company  for  a  sum  alleged  to  be 
due,  alleging  that  the  engineer  had  omitted  in 
his  inspection  and  report  certain  of  the  work 
done  by  him.  Held,  that  the  company  was 
bound  to  see  that  its  engineer  duly  estimated 
the  work  done  by  the  plaintiif  and  that  it 
had  failed  in  this  duty,  and  that  therefore 
plaintiff  was  entitled  to  recover.  Kistner  v. 
Indianapolis  and  St.  Louis  R.  B.  Co.,  13 
Amer.  &  Eng.  R.  R.  Cases  (Ind.),  314.     1883. 

27.  Government  work.  The  crown  held 
liable  for  damages  for  a  breach  of  contract 
in  construction  of  the  Intercolonial  R'y. 
Isbester  v.  Queen,  7  Canada  Supreme  Ct., 
696.     1877. 

28.  Injunction.  In  this  case  there  was  a 
dispute  between  a  contractor  and  a  railway 
company,  and  each  party  claimed  possession 
of  the  line  of  road  and  imputed  the  fault  to 
the  other.  The  court  granted  an  injunction 
restraining  the  contractor  from  interfering 
with  the  operations  of  the  company,  the 
dispute  having  delayed  completion  of  the 
work;  the  court  reserving  all  other  ques- 
tions to  the  trial  and  report.  East  Lan- 
cashire B.  R.  Co.  V.  Hattersley,  8  Hare  (Eng. 
Ch.),  73.     1849. 

29.  Injury  to  land ;  subsequent  grantee. 
A  railroad  company  is  not  liable  to  a  party 
who  purchases  land,  after  the  road  is  con- 
structed across  it,  for  any  damage  done  to 
the  land  in  the  construction  of  the  road.  If 
the  owner  of  the  land,  at  the  time  of  the 
construction  of  the  road,  does  not  complain 
of  the  damage  done  to  the  land,  his  grantee 
certainly    cannot.     Toledo,    Wabash    and 
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Vy^estern  Ry  Co.   v.  Morgan,   73  III.,    155. 
1874. 

30.  Improper  construction;  culvert;; 
marsh.  Where  a  railway  has  been  con- 
structed across  a  watercourse,  the  \s;ant  of 
a  culvert  for  the  passage  of  the  water  in  its 
natural  channel  is  an  imperfection;  but 
mere  proof  that  it  is  built  across  a  cranberry 
marsh,  without  a  culvert,  and  that  in  con- 
sequence of  its  construction  the  marsh  on 
one  side  has  become  dry,  has  no  tendency 
to  show  that  the  road  is  improperly  con- 
stnicted.  Ln/on  v.  Green  Bay  and  Minne- 
sota Ry  Co.,  43  Wis.,  538,  1877;  15  Amer. 
R'y  Rep.,  91. 

31.  Liability  of  company  for  work  of 
laborers.  The  statute  making  railroad  com- 
panies amenable  to  laborers  for  work  done 
under  the  employment  of  contractors  (Wagn. 
Stat.,  303,  §  10)  does  not  include  persons 
who  furnish  wagons  and  drivers  to  haul  or 
deliver  material  in  the  construction  of  the 
road.  Groves  v.  Kansas  City,  St.  Joseph 
and  Council  Bluffs  R  R.  Co.,  57  Mo.,  304. 
1874. 

32.  Lien;  bankruptcy.  A  railway  com- 
pany contracted,  with  R.  to  build  a  bridge, 
and  the  agreement  provided  that,  if  R. 
should  fail  to  comply  with  the  contract,  the 
company  might  build  it,  and  should  have  a 
lien  on  the  tools  and  materials  of  R.  R. 
committed  an  act  of  bankruptcy,  and  a  fiat 
of  bankruptcy  was  issued  against  him.  It 
was  held  that  the  rights  of  the  assignees  in 
bankruptcy  were  inferior  to  the  lien  of  the 
company  on  the  tools  and  materials.  Haw- 
thorn V.  Newcastle  Ry  Co.,  3  Adolphus  & 
ElUs  (N.  S.),  734;  43  E.  C.  L.,  949.    1843. 

33.  Mandamus;  demand.  A  mandamus 
will  not  issue  to  compel  a  railway  company 
to  build  its  works  in  the  manner  provided 
in  an  act  of  parliament,  unless  a  demand  of 
compliance  with  the  act  is  first  made. 
Regina  v.  Bristol  and  Exeter  Ry  Co.,  4 
Adolphus  &  EUis  (N.  S.),  163;  45  E.  C.  L., 
161.     1848. 

34.  Powers  of  contractor.  A  contractor 
or  laborer  has  no  power  to  bind  a  railroad 
company  for  materials  furnished  for  the 
construction  of  the  road.  A  raiilroad  com- 
pany, having  only  a  right  of  way  over  land, 
has  no  right  to  take  stone  or  other  materials 
upon  the  line  of  its  track  to  aid  in  the  con- 


struction of  the  road.    Nisley  v.  Harrisburgh, 
etc.,  R.  R.  Co.,  1  Pearson  (Pa.),  33.     1851. 

35.  Right  of  way  contract;  road  need  not 
be  built  in  center  of  right  of  way.  Under 
an  agreement  relinquishing  to  a  railroad 
company  the  right  of  way  one  hundred  feet 
wide,  over  a  ti'act  of  land  .situated  in  two 
sections  of  a  township,  the  railroad  was  to 
be  located  "on  the  section  line."  Held,  that 
the  company  would  not  forfeit  its  right  to 
the  land  because  its  track  was  not  laid  im- 
mediately on  and  along  the  section  line,  pro- 
vided that  it  was  constructed  within  the 
limits  of  the  one  hundred  feet,  and  that  this 
strip  embraced  tha,t  line.  Munkers  v.  Kan- 
sas City,  St.  Joseph  and  Council  Bluffs  R.  R. 
Co.,  60  Mo.,  334,  1875;  9  Amer.  R'y  Rep., 
334. 

36.  Settlements;  montlily  accountings 
Monthly  settlements  made  between  the  con- 
tractors and  com{)any  under  a  contract  for 
the  construction  of  a  railroad  were  held  not 
to  be  conclusive  as  final  settlements  between 
the  parties.  Ford  v.  St.  Louis,  Kansas  City 
and  Northern  Ry  Co.,  54  la.,  733.     1880. 

37.  Subcontractors;  failure  to  furnish 
right  of  way.  A  subcontractor  for  the  con- 
struction of  a  railroad  is  not  bound  to  pro- 
cure the  right  of  way ;  and  if  he  is  prevented 
from  fulfiUing  his  contract  by  reason  of  the 
fact  that  the  company  has  not  a  I'ight  of  way 
over  some  of  the  lauds  through  which  the 
road  is  to  run,  and  the  owners  refuse  hitn. 
permission  to  enter  and  do  the  work,  this  is 
sufficient  excuse  for  his  failure.  Bean  v. 
Miller,  69  Mo.,  384.     1879. 

3S.  —  forfeiture.  A  railway  contractor 
made  a  subcontract  for  building  a  section  of 
railway,  and  stipulated  thejrein  that  if  the 
work  should  not  be  carried  on  with  sufficient 
force  and  energy,  the  chief  engineer  of  the 
company  might,  on  giving  written  notice  to 
the  subcontractor,  declare  the  subcontract 
forfeited,  or  might  take  possession  of  the 
work  and  parry  it  on  at  the  subcontractor's- 
expense,  and  for  his  benefit.  Hdd,  that  as 
the  chief  engineer  was  a  stranger  to  the 
agreement  he  could  not  be  compelled  to  give 
the  notice,  and  that  a  written  notice  from, 
the  contractor  to  the  subcontractor  was. 
sufficient  where  the  engineer  had  orally  noti- 
fied both  that  the  work  was  not  advancing; 
satisfactorily.    Hendrie  v.  Canadian  Bank- 
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of  Commef'ce,  11  Amer.  &  Eng.  R.  R.  Cases 
(Mich.),  610.     1882. 

3D.  —  injuries  by  subcontractors;  con- 
trol of  engineer.  Where  a  subcontractor 
aad  his  employes  trespassed  beyond  the 
right  of  way  and  made  excavations  in  an 
improper  manner,  the  same  being  done 
under  the  direction  of  the  engineer  of  the 
company,  it  was  held  that  the  company  was 
liable.  Bechnel  v.  New  Orleans,  Mobile,  etc., 
B.  B.  Co.,  38  La.  An.,  532.     1876. 

40.  Surface  water.  A  railroad  company 
has  no  right,  in  the  use  of  its  right  of  way, 
to  injure  the  lands  of  upper  proprietors  by 
flooding  them  with  surface  water  which 
had  been  used  to  pass  over  the  right  of  way, 
when,  by  reasonable  care  and  expense,  it 
might,  consistently  with  the  enjoyment  of 
the  right  of  way,  leave  a  free  passage  for 
the  water.  Little  Sock  and  Fort  Smith  R'y 
Co.  V.  Chapman,  39  Ark.,  463.     1S83. 

41.  Torts  and  negligence  of  contractor. 
..Where  work  is  done  for  a  railway  company 

under  a  contract  (parol  or  otherwise),  the 
company  is  not  responsible  for  injury  result- 
ing to  a  third  person  from  the  negligent 
manner  of  doing  the  work,  though  it  employ 
its  own  surveyor  to  superintend  it  and  to  di- 
rect what  shall  be  done.  Steel  v.  South  East- 
ern By  Co.,  16  Cominon  Bench,  550 ;  81  E.  C. 
L.,  549;  33  Eng.  Law  &  Equity,  366.     1855. 

42.  —  Where  works  are  going  on  over  a 
line  of  railway,  with  which  works  the  rail- 

"  way  company  has  nothing  to  do,  and  the 
execution  of  sucli  works  is  intrusted  to 
contractors  who  are  entirely  independent  of 
the  railway  company,  it  is  n<?t  the  duty  of 
the  railway  directors  to  assume  that  such 
works  will  be  negligently  conducted  by 
those  who  have  contracted  for  their  execu- 
tion, and  to  take  precautions  against  possible 
negligence  on  the  part  of  persons  who  are 
not  in  their  employment  nor  under  their 
control.  Daniel  v.  Metropolitan  B'y  Co., 
Law  Reports,  5  English  and  Irish  Appeal 
Cases,  45.     1871. 

43.  —  A  railway  company  cannot  avoid  a 
public  duty  by  devolving  the  same  upon  a 
contractor.  The  company  is  liable  for  the 
injury  to  crops  along  the  line  of  the  railway 
occasioned  by  the  trespass  of  its  contractor. 
Houston  and  Great  Northern  B.  B.  Co.  v. 
Meador,  50  Tex.,  77.     1878. 


44.  —  But  such  company  is  not  responsi- 
ble for  the  negligent  operation  of  a  train  by 
a  contractor,  whei'e  the  train  is  controlled 
by  the  contractor.  Cunningham  v.  Interna- 
tional B.  B.  Co.,  51  Tex.,  503.     1879. 

45.  —  A  company,  empowered  by  act  of 
parliament  to  constnict  a  railway,  con- 
tracted under  seal  with  certain  persons  to 
make  a  portion  of  the  line,  and  by  the  con- 
tract reserved  to  itself  the  power  of  dismiss- 
ing any  of  the  contractors'  workmen  for 
incompetence.  The  workmen,  in  construct- 
ing a  bridge  over  a  public  highway,  negli- 
gently caused  the  death  of  a  person  passing 
beneath  along  the  highway,  by  allowing  a 
stone  to  fall  upon  him.  Held,  in  an  action 
against  the  company,  by  the  administratrix 
of  the  deceased,  that  it  was  not  liable,  and 
that,  in  such  case,  the  ternas  of  the  contract 
in  question  did  not  make  any  difference. 
Beedie  v.  London  and  NorthWestern  B'y  Co., 
4Welsby,  Hurlstone  &  Gordon  (Exchequer), 
344,  1849;  6  Eng.  E.  R.  &  Canal  Cases,  184; 
Hobbitt  V.  London  and  North  Western  B'y 
Co.,  6  Eng.  R.  R.  &  Canal  Cases,  188,  1849. 

48.  —  abutting  property;  injury  to 
buildings.  Where  a  railway  company,  in 
executing  works  authorized  by  its  statutory 
powers,  took  insufficient  precautions  to  se- 
cure the  safety  of  an  adjoining  house,  the 
court  granted  an  injunction  to  restraiil  the 
negligent  exercise  of  their  powers,  and  ap- 
pointed a  surveyor  to  report  what  was 
necessary  to  secure  the  plaintiff's  premises ; 
and  the  company  having  complied  with  the 
requisitions  of  the  surveyor,  the  court 
granted  an  inquiry  as  to  damages.  Biscoe  v. 
Great  Eastern  B'y  Co.,  Law  Reports,  16 
Equity  Cases,  636,  1873;  7  Eng.  (Moak),  630. 

47.  —  A  railway  company  is  liable  for 
damages  to  buildings  caused  by  the  con- 
struction of  its  road  with  want  of  skill  and 
care.  Davis  v.  London  and  BlacJcwall  B'y 
Co.,  1  Manning  &  Granger,  799;  39  E.  C.  L., 
1033.     1840. 

48.  —  damage  from  water;  pleading. 
Declaration  stated  that  the  defendant  wrong- 
fully raised  an  embankment  near  the  plaint- 
iff's house,  and  wrongfully  continued  th& 
same,  by  reason  whereof  large  quantities  of 
water  flowed  against  and  into  the  house; 
with  an  averment  of  special  damage.  Plea, 
that  the  embankment  was  raised  and  con- 
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tinued  by  the  defendant  under  certain  acts 
of  parliament.  Replication,  that  although 
the  embanknaent  was  raised  and  continued 
under  the  acts  of  parliament,  the  flowing  of 
the  water  against  and  into  the  house  was 
occasioned  by  the  wrongful  construction 
and  negligent  and  improper  raising  of  the 
embankment,  and  the  want  of  proper  and 
sufficient  drains  to  the  same,  and  the  con- 
tinuing the  embankment  so  wrongfully 
constructed  and  insufficiently  drained.  On 
demurrer,  held:  1.  That  a  departure  in 
pleading  was  ground  of  general  demurrer. 
3.  That  the  replication  was  not  a  departure 
from  the .  declaration ;  by  Ci-ompton  and 
Blackburn,  JJ.,  Cockburn,  C.  J.,  not  assent- 
ing. Brine  v.  Great  Western  B'y  Co.,  2 
Best  &  Smith,  402;  110  E.  C.  L.,  403. 
1863. 

49.  —  injuries  to  trade  of  adjacent  pro- 
prietors. A  mere  temporary  obstruction 
(the  cause  of  loss  of  trade  to  an  individual), 
occasioned  by  the  performance  of  some  law- 
ful and  necessary  work,  would  not  have 
been  the  subject  of  such  an  action;  and 
is  not,  under  the  sixteenth  section  of  the 
Railways  Clauses  Act,  the  subject  of  compen- 
sation. R.  was  the  occupier  of  a  public 
house,  situated  by  the  side  of  a  public  foot- 
way. A  company  obtained  powers  under 
certain  acts  of  parliament  {with  which  the 
provisions  of  the  Lands  Clauses  Act  and  the 
Railways  Clauses  Act  were  declared  to  be 
incorporated)  to  build  a  railway.  The  com- 
pany, in  carrying  these  powers  into  execu- 
tion, obstructed  streets  leading  to  this  foot- 
way so  as  to  make  the  access  to  the  public 
house  inconvenient.  The  obstructions  were 
not  permanent,  and,  after  some  time,  the 
streets  were  restored  to  their  original  condi- 
tion. It  was  found  by  the  jury  that  there 
was  no  Btruotural  damage  to  the  premises, 
but  that  R.  had  sustained  damage  in  respect 
of  the  interruption  of  his  business.  Held 
(diss.  Lord  Westbury),  that  R.  was  not  enti- 
tled, under  the  sixty-eighth  section  of  the 
Land  Clauses  Act  nor  the  sixth  or  the  six- 
teenth sections  of  the  Railway  Clauses  Act, 
to  receive  compensation  for  the  injury  to 
his  trade  consequent  upon  these  obstruc- 
tions. Bicket  V.  Bletropolitan  Ry  Co.,  Law 
Reports,  3  English  and  Irish  Appeal  Cases, 
175.     1867. 


50.  Tunnel;  deviation  from  chai,-tered 
line.  By  s.  13  of  the  Railway  Clauses  Con- 
solidation Act  (8  and  9  Vict.,  c.  20),  it  is 
enacted  that,  where  a  tunnel  is  marked  on 
the  plan  or  section  as  intended  to  be  made  at 
any  place,  the  same  shall  be  made  accord- 
ingly, unless  the  owners,  lessees  or  occupiers 
of  the  land  on  which  such  tunnel  is  intended 
to  be  made  shall  consent  that  the  same  shall 
not  be  made.  By  s.  14  it  is  enacted  that  no 
tunnel  shall  be  altered  or  deviated,  except 
that  it  may  be  lawful  for  the  company  to 
make  a  tunnel  not  marked  on  the  said  plan 
or  section,  instead  of  a  cutting,  or  a  viaduct 
instead  of  a  solid  embankment,  if  author- 
ized by  a  certificate  from  the  board  of  trade. 
And  by  s.  15  it  is  enacted  that  it  shall  be 
lawful  for  the  company  to  deviate  within 
certain  limits.  Held,  that  the  company  is 
bound  to  make  a  tunnel  at  the  spot  marked, 
and  cannot  deviate  therefrom  without  con- 
sent, unless  authorized  so  to  do  by  their 
special  act.  But  that,  where  it  has  deviated 
its  line  at  a  spot  where  a  tunnel  i8^  marked, 
it  is  not  bound  to  make  a  tunnel  in  the  devi- 
ated line.  Little  v.  Newport  B'y  Oo.,  13 
Common  Benqh,  752;  74  E.  C.  L.,  753.    1853. 


CONTRACTS. 

See  Baggage;  Carriage  of  Live  Stock;  Carriage 
s       OF   Merchandise;   Disoeimdjation;   Equity;  Ik- 
jury  TO  Domestic  Animals;  Injury  to  Passen- 
gers; Ultra  Vires. 

1.  Agent.  The  agent  of  defendant  agreed 
orally  with  the  plaintiff  to  purchase  of  him 
a  quantity  of  railway  sleepers  upon  certain 
terms.  The  sleepers  were  received  and  used 
by  the  company.  Held,  that  there  was  evi- 
dence from  which  the  jury  might  find  a 
contract  by  the  company,  the  ninety-seventh 
section  of  the  8  and  9  Vict.,  c.  16,  having 
provided  that  the  directors  may  contract  by 
parol  on  behalf  of  the  company,  where  pri- 
vate persons  may  make  a  valid  parol  con- 
tract. Pauling  v.  London  and  North  West- 
ern B'y  Co.,  8  Welsby,  Hurlstone  &  Gordon 
(Exchequer),  867.     1853. 

2.  —  The  conversations  of  an  agent  au- 
thorized to  make  and  modify  the  contract 
sued  on,  had  at  the  time  concerning  it  and 
its  terms,  are  proper  evidence  for  the  plaint- 
iff;   so,   alao,   the    conversations  of  "others 
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which  are  part  of  the  res  gestae.  Louisville, 
New  Albany  and  Chicago  Ry  Co.  v.  Henly, 
88  Ind.,  535.     1883. 

3.  —  Wliere  the  general  manager  of  a 
railroad  company  directs  an  assistant  to 
have  certain  work  about  the  raih'oad  done, 
and  in  pursuance  thereof  the  assistant 
makes  a  contract  with  a  third  party  to  do 
the  work,  and  a  memorandum  of  the  con- 
tract is  reduced  to  writing,  in  which  it  is 
simply  recited  that  such  tliird  party  will  do 
the  work,  without  m.entioning  for  whom, 
for  a  certain  sum,  under  the  dii'ection  of  the 
engineer  of  the  company,  which  memoran- 
dum is  signed  by  the  third  party  and  by  the  as- 
sistant, without  any  designation  of  his  office 
or  the  capaqity  in  which,  or  the  party  for 
whom,  he  makes  such  contract,  but  also 
without  any  express  assumption  of  personal 
liability,  held,  that  it  was  the  contract  of 
the  company.  Missouri,  Kansas  and  Texas 
M'y  Co.  V.  Brown,  14  Kai^s.,  557.     1875. 

4.  Agent ;  services ;  breach.  In  an  action 
for  alleged  services  under  a  contract  with 
the  company,  it  was  held  that  the  contract 
to  employ  and  pay  plaintiff  having  been 
shown,  it  was  not  necessary  for  him  to  prove 
a  subsequent  and  distinct  promise  to  pay, 
nor  a  further  offer  on  his  part,  from  time  to 
time,  to  perform  his  services,  after  he  had 
once  notified  the  company  of  his  constant 
readiness  to  do  so,  and  had  furnished  them 
with  his  address,  so  that  notice  might  reach 
him  at  any  time ;  and  that  in  such  case,  whei'e 
the  engagement  was  to  cease  in  event  that  a 
certain  contract  of  defendant  with  another 
company  was  rescinded,  the  petition  need 
fiot  allege  that  such  contract  continued  in 
force,  such  averment  being  a  matter  of  af- 
firmative defense.  Kitchen  v.  Cape  Girar- 
deau and  State  Line  R.  R.  Co.,  59  Mo.,  514, 
1875;  8  Amer.  R'y  Eep.,  481. 

5.  Attorney  for  railway  company. 
Where  an  attorney  of  a  railway  company 
contracted  as  such,  but  managed  all  the 
concerns  of  the  company,  there  being  no 
acting  committee,  held,  that  the  attorney 
was  not  personally  liable  under  such  con- 
tracts. Russell  V.  Reeoe,  3  Carrington  & 
Kirwan,  669;  61  E.  O.  L.,  668.     1847. 

6.  Authority  of  oificer;  ratification. 
Where  a  railway  company  receives  railway 
material  bought  upon  its  credit  and  for  its 


use  by  one  of  its  officers,  without  authority, 
and  uses  it  for  the  corporate  purposes  for 
which  it  was  designed,  this  is  an  adoption 
and  ratification  of  the  act  of  the  officer. 
Scott  V.  Middletown,  Unionville  and  Water 
Gap  R.  R.  Co.,  86  N.  Y.,  200,  1881 ;  4  Amer. 
&  Eng.  R.  R.  Cases,  114. 

7.  —  The  directors  using  such  material 
are  bound  to  inquire  and  are  presumed  to 
know  whether  it  was  paid  for  or  not;  it  is 
not  essential  to  an  adoption  of  the  act  of  the 
officer  that  the  directors  should  know  the 
terms  of  the  contract.     lb. 

8.  Assumpsit  for  occupation  of  land. 
Where  the  defendant  with  permission  of  the 
owner  is  occupying  land,  and  the  company 
is  within  the  provisions  of  stat.  8  and  9 
Vict.,  c.  16,  Companies  Clauses  Consolidation 
Act,  1843,  sec.  97,  that  any  contract  which, 
if  made  between  private  persons,  would  be 
valid  though  made  by  parol  only,  may  be 
made  by  parol  on  behalf  of  ths  company  by 
the  directors,  and  shall  hind  the  company, 
such  parol  contract  may  be  presumed  against 
the  company  in  an  action  for  use  and  occu- 
pation, in  the  absence  of  direct  evidence  to 
the  contrary,  upon  proof  of  actual  occupa- 
tion by  the  corporation  or  its  agent.  Lowe 
V.  London  and  North  Western  R'y  Co.,  18 
Adolphus  &  Ellis  (N.  S.),  632;  83  E.  C.  L., 
631.     1853. 

9.  Breach  ;  profits.  In  an  action  by  a 
railway  contractor  for  damages  for  breach 
of  a  contract  of  construction  by  3,  railway 
company,  it  is  competent  for  the  company  to 
show  that  the  contractor  was  insolvent  and 
unable  to  perform  his  contract,  for  the  pur- 
pose of  showing  that  loss  of  his  profits  was 
in  part,  at  least,  attributable  to  such  inability. 
T^aco  Tap  R.  R.  Co.  v.  Shirley,  45  Tex.,  355, 
1876;  13  Amer.  R'y  Rep.,  333. 

10.  Boarding- employes ;  eyidence.  Where 
there  was  evidence  tending  to  show  that  the 
defendant  had  authorized  one  H.  to  make  a 
certain  contract  with  plaintiff  for  boarding 
some  of  its  employes,  or  had  subsequently 
ratified  the  contract  so  made,  there  was  no 
error  in  rejecting  evidence  offered  by  defend- 
ant to  show  that  it  had  not  in  other  cases 
paid  such  bills  except  upon  special  conditions 
not  included  in  such  alleged  contract.  Hall 
V.  Chicago,  Milwaukee  and  St.  Paul  R'y  Co., 
48  Wis.,  317.     1879. 
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11.  —  Payment  by  defendant  to  plaintiff 
for  board  of  such  employes,  for  two  months 
subsequent  to  the  alleged  contract  made  by 
H.  in  its  behalf,  if  such  payment  was  made 
with  knowledge  of  the  contract  on  defend- 
ant's part,  would  be  evidence  of  a  ratifica- 
tion.    Jb. 

12.  Bridg'e ;  parol  eridence.  A  written 
contract  was  entered  into  to  build  a  bridge 
which  was  not  described.  Held,  that  it 
might  be  shown  by  parol  that,  at  the  time  of 
the  contract,  the  parties  referred  to  a  plan  or 
draft  of  a  bridge  then  in  existence.  Sand- 
ford  V.  Newark  and  Hudson  R.  R.  Co.,  37  N. 
J.  Law,  1.     1874. 

13.  —  bridge  over  railway.  A  contract 
of  a  railroad  company  to  build  a  bridge  over 
its  road  at  a  given  point  within  one  year 
after  the  completion  of  the  road  imposes  no 
obligation  on  the  company  to  complete  its 
road  within  any  given  period  or  witliin  a 
reasonable  time,  and  the  other  party  to  the 
contract  cannot  recover  upon  it  for  a  failure 
of  the  company  so  to  do.  St.  Louis,  Jack- 
sonville and  Chicago  R.  R.  Co.  v.  Lurton,  72 
111.,  118.    1874. 

14.  — draw-bridge;  specific  performance. 
Where  a  railroad  company,  in  consideration 
of  the  grant  of  a  right  of  way  over  real  es- 
tate, covenanted  with  the  owners  of  the 
land,  their  heirs  and  assigns,  to  construct  a 
draw-bridge  on  its  track  all  a  certain  point, 
and  maintain  the  same,  so  as  to  admit  ves- 
sels from  a  river  through  a  contemplated  slip 
or  canal,  and  it  appeared  that,  owiBg  to  an 
agreement  made  by  certain  owners  of  the 
land  afterwards,  the  slip  or  canal  to  the  river 
could  not  be  made  continuous,  so  as  to  be 
of  avail  for  canal  purposes  to  the  complain- 
ants, who  had  succeeded  to  a  part  of  the 
land,  so  that  a  draw-bridge  would  not  sub- 
serve the  end  designed  by  the  original  con- 
tract, and  the  effect  of  specifically  enforcing 
the  agreement  would  be  to  seriously  em- 
barrass the  railway  company  in  its  busi- 
ness, delay  trains  and  endanger  their  safe- 
ty, and  from  the  large  number  of  cars  and 
locomotives  daily  passing  over  the  bridge, 
would  be  a  serious  public  detriment,  a  de- 
cree of  specific  performance  against  the 
company  was  refused.  Chicago  and  Alton 
R.  R.  Co.  ^v.  S'hoeneman,  90  111.,  258. 
1878. 


15.  Carriage  —  bricks  ;  breach.  Where 
a  party  has  established  a  brick  yard,  and 
expended  a  large  sum  of  money  upon  an 
agreement  with  a  railway  company  to  furnish 
transportation  for  not  less  than  sixty  thou- 
sand bricks  per  week,  and  the  contract  lias 
been  violated  by  the  company,  and  suit  has 
been  brought  for  damages  for  the  breach  of 
the  agreement,  the  damages  are  not  the  differ- 
en  e  between  the  expenditures,  with  interest, 
less  the  i-eoeipts  and  value  of  the  property 
deducted  therefrom.  The  plaintiff  may  have 
made  unnecessarily  large  investments.  With- 
out, however,  defining  a  true  rule,  the  court 
awarded  $7,500  as  damages.  Harrison  v. 
New  Orleans,  Jackson,  etc.,  R.  R.  Co.,  38  La, 
Ann.,  777.     1876. 

16.  —  carriage  of  property  during  a 
fixed  time ;  not  ultra  vires.  The  board  of 
directors  of  a  railway  company,  who  are 
authorized  by  the  act  of  incoi-poration  to 
construct,  maintain  and  operate  a  railroad, 
and,  for  that  purpose,  are  empowered  to 
make  contracts  and  "to  do  all  acts  needful 
to  carry  into  effect  the  objects  for  which  it 
was  created,"  including  the  right  to  demand 
and  receive  for  the  transportation  of  passen- 
gers and  property  a  compensation  not  ex- 
ceeding a  maximum  rate,  may,  within  that 
limit,  make  contracts  for  transportation  for 
a  fixed  future  period.  Such  a  contract,  if 
otherwise  valid,  is  not  ultra  vires  and  void, 
for  the  reason  that  it  binds  the  corporation 
for  a  fix6d  period  of  time.  Railroad  Co.  v. 
Furnace  Co.,  37  Ohio  St.,  321.     1881. 

17.  —  special  rates.  Contract  construed, 
and  held  that  the  defendants  al-e  only  en- 
titled to  claim  a  drawback  on  the  tolls  paid 
for  goods  carried  on  the  thirty-two  boats 
mentioned  in  the  agreement,  which  consti- 
tute the  "freight  line  "  therein  mentioned. 
Lehigh  Valley  R.  R.  Co.  v.  Stewart,  36  N.  J. 
Law,  359.  1873.  See  Stewart  v.  Lehigh  Val- 
ley R.  R.  Co.,  37  ib.,  53.     1874. 

18»  —  A  suit  to  recover  back  |6  per  car- 
load for  freight  paid  under  protest  at  the 
rate  of  $32  per  car  for  lumber  carried,  based 
on  an  alleged  contract  that,  in  consideration 
that  plaintiff  would  build  a  mill,  and  cause 
the  pine  timber  on  his  lands  near  by  to  be 
sawed  thereat,  and  furnish  the  timber  to  the 
company  for  carriage,  the  company  would 
transport  the  same  for  $16  per  car,  wUl  fail. 
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in  the  absence  of  evidence  that  such  an 
Tindertaking,  binding  upon  the  company, 
yraa  in  fact  made:  and  the  evidence  was 
held  to  have  failed  to  prove  such  promise  on 
behalf  of  the  company.  Michigan  Central 
JJ.  B.  Co.  V.  Edwards,  83  Mich.,  16.     1875. 

19.  Construction;  construction  of  vari- 
ous contracts.  A  contract  for  sale  of  tim- 
ber construed.  Records  v.  Philadelphia, 
Wilmington  and  Baltimore  S.  B.  Co.,  9 
Philadelphia,  55.     1873. 

20.  —  Contract  betvi^een  Boston  and  Low- 
ell E.  R.  Co.  and  others  construed.  Ogdens- 
burgh  and  Lake  Champlain  R.  R.  Co.  v.  Bos- 
ton and  Lowell  R.  R.  Co.,  4  Federal  Reporter, 
64,  1880;  Same  v.  Same,  5  ib.,  880,  1881. 

21.  —  A  contract  for  sale  of  coal,  with  a 
•condition  of  forfeiture,  construed.  Gray  v. 
Delaware,  Lackawanna,  etc.,  R.  R.  Co.,  48, 
N.  Y.  Superior  Ct.,  121.     1882. 

22.  —  The  provisions  of  a  contract  between 
the  respondent  and  the  Minnesota  Con- 
struction Company  construed.  Winona  v. 
Thompson,  34  Minn.,  199,  lS77;Saniev.  Same, 
27  ib.,  415,  1880. 

23.  —  Certain  provisions  of  two  con- 
tracts —  one  a  contract  between  the  St.  Paul 
and  Chicago  R'y  Co.  and  the  Minnesota  R'y 
Construction  Co.,  for  constructing  and 
equipping  a  railroad  from  St.  Paul  to 
Winona,  the  other  a  contract  for  the  deliv- 
ery and  payment,  by  the  construction  com- 1 
pany,  to  H.  M.  Rice  or  his  assignees,  of  a 
certain  share  of  the  proceeds  and  profits  of 
said  contract  for  construction  and  equip- 
ment, considered,  construed  and  applied. 
Hatch  V.  Minnesota  R'y  Construction  Co.,  26 
Minn.,  451.     1880. 

24.  —  A  contract  for  the  construction  of 
the  Lamoille  Valley  Railroad  construed. 
King  v.  Lamoille  Valley  R.  R.  Co.,  51  Vt., 
369.    1879. 

25.  Construction  bonds.  The  court,  in 
construing  the  contract  between  the  parties 
to  this  suit,  holds  that  the  company  is  not 
bound  to  deliver  the  stipulated  new  bonds 
until  all  the  construction  bonds  which  are 
still  outstanding  shall  be  surrendered  to  it, 
or  due  proof  made  of  the  loss  of  such  as  can- 
not be  produced,  and  adequate  security 
offered  to  indemnify  the  company  against 
liability  to  any  adverse  claimant.  Railway 
Co.  V.  Stewart,  95  U.  S.,  379.    1877. 


2S.  Carrying  mails.  Contract  for  carrying 
the  mails  construed.  Chicago  and  North- 
western R'y  Co.  V.  United  States,  104  U.  S., 
680;  10  Amer.  &  Eng.  R.  R.  Cases,  616. 
1882. 

27.  Cattle  pass.  A  contract  with  a  rail- 
way company,  embodied  in  the  deed  for  the 
right  of  way,  provided  for  the  construction 
of  a  cattle  pass  by  the  company,  but  fixed 
no  time  therefor;  held,  that  the  company 
had  a  reasonable  time  after  the  completion 
of  the  road.  Livingston  v.  Iowa  Midland 
R'y  Co.,  35  la.,  555,  1873;  5  Amer.  R'y  Rep., 
166. 

28.  Coal  road ;  rates.  The  proprietors  of 
a  coal  company  built  a  railway  twelve  miles 
long  and  sold  it  to  a  railway  company,  which 
on  the  same  day  turned  the  road  over  to  an- 
other railway  company.  The  latter  corpo- 
ration operated  the  road  for  several  years, 
during  which  it  complied  with  the  terms  of 
a  contract  between  the  first  purchaser  and 
the  builders,  in  relation  to  carriage  of  coal. 
Held,  that  the  corporation  operating  the 
road,  having  recognized  the  contract,  was 
bound  by  its  terms.  Chicago  and  Alton  R. 
R.  Co.  V.  Chicago,  Vermillion  and  Wilming- 
ton Coal  Co.,  79  111.,  121.     1875. 

29.  Connecting  lines.  A  contrjict  for  car- 
riage over  several  connecting  lines,  and  a 
condition  limiting  liability  for  loss  by  fire, 
held  to  apply  to  the  whole  route.  Railroad 
Co.  V.  Androscoggin  Mills,  23  Wallace,  594, 
1874;  11  Amer.  R'y  Rep.,  113. 

[See  Caeeiage  of  Merchandise.] 

30.  Construction  of  locomotive.  The; 
plaintiffs  agreed  with  the  defendant  to  man- 
ufacture for  it  certain  locomotive  engines 
under  the  following  contract:  "  Each  en- 
gine and  tender  to  be  subject  to  a  perform- 
ance of  a  distance  of  one  thousand  mijes, 
with  proper  loads;  during  which  tri^l 
Messrs.  S.  &  Co.  (the  plaintiffs)  are  to  be 
liable  for  any  breakage  which  may  occur, 
if  arising  from  defective  materials  or  work- 
manship, but  they  are  not  to  be  responsible 
for  nor  liable  to  the  repair  of  any  breakage 
or  damage,  whether  resulting  from  collision, 
neglect  or  mismanagement  of  any  of  the 
company's  sei-vants,  or  any  other  circum- 
stances, save  and  except  defective  materials 
or  workmanship.  The  performance  to  which 
each  engine  is  to  be  subjected,  to  take  place 
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within  one  month  from  tlie  day  on  which 
the  engine  is  reported  ready  to  start ;  in  de- 
fault of  which,  Messrs.  S.  &  Co.  shall  forth- 
with be  released  from  any  responsibility  in 
respect  of  the  said  engine ;  the  balance  to  be 
paid  on  the  satisfactory  completion  of  the 
trial,  and  release  of  Messrs._  S.  &  Co.  from 
further  responsibility  in  respect  of  such  en- 
gine.'' It  was  also  agreed  that  the  fire 
boxes  should  be  made  of  copper,  of  the 
thickness  of  seven-sixteenths  of  an  inch 
(and  they  were  accordingly  made),;  and  that 
the  best  materials  and  workmanship  were  to 
be  used.  The  engines  were  accordingly  de- 
livei-ed  to  the  defendant,  and  performed  the 
distance  of  one  thousand  miles  within  -the 
mouth  of  trial,  but  nine  months  afterwards 
the  fire  box  of  one  of  them  burst,  when  it 
was  discovered  that  the  copper  had  been 
considerably  reduced  in  thickness.  Held,  in 
an  action  against  the  defendant  for  the  bal- 
ance due,  that  it  could  not  give  evidence  of 
an  inherent  defect  in  the  copper  (no  fraud 
being  alleged),  since,  by  the  terms  of  the 
contract,  the  month's  trial,  if  satisfactory, 
was  to  release  the  plaintiff  from  all  respon- 
sibility in  respect  of  bad  materials  and  bad 
workmanship.  Sharp  v.  Great  Western  Ry 
Co.,  9  Meeson  &  Welsby  (Exchequer),  7, 
1841 ;  3  Eng.  R.  R.  &  Canal  Cases,  733. 

31.  Construction  of  railways.  An  ac- 
count stated  between  a  railway  company 
and  a  contractor  under  the  facts  in  the  case. 
ChampUn  v.  Memphis  and  Ohio  R.  R.  Co., 
9  Heiskell  (Tenn.),  633.     1873. 

32.  —  A  contract  for  the  construction  of 
a  railway  construed.  A  forfeiture  under 
this  contract  enforced.  Geiger  v.  Western 
Md.  R.  R.  Co.,  41  Md.,  4.     1874. 

33.  —  A.,  who  had  undertaken  to  build  a 
railroad,  entered,  July  18,  1873,  into  a  sealed 
contract  with  B.  for  building  one  hundred 
and  sixty  miles  of  the  road.  The  contract, 
among  other  things,  provided  that  B.  should 
complete  the  first  section  of  forty  miles  on 
or  before  September  1st,  then  next  ensuing ; 
the  third  section,  of  twenty  miles,  by  Sep- 
tember 15th ;  the  fourth  section,  of  twenty 
miles,  on  November  15th ;  the  fifth  section, 
of  twenty  miles,  on  December  15th,  and  so 
on;  the  whole  to  be  completed  May  1,  1873. 
Payment  was  to  be  made  to  B.,  as  the  work 
progressed,   the    15th    of   each    month,   on 


monthly  estimates,  by  the  engineer  of  the 
railroad  company,  of  the  work  done  the  pre- 
vious month,  except  fifteen  per  cent.,aftei- 
the  completion  of  forty  miles,  which  was  to 
be  retained  as  security  until  completion,  and 
to  be  forfeited  to  A.,   and  applied  to  any 
claim  for  damages  which  he  might  sustain 
by  the  failure  of  B.  to  pei-form  the  contract. 
Fifteen  per  cent,    of  the  estimates  on  the 
first  forty  miles,  and  a  liquidated  sum  of 
$15,000  agreed  to  be  paid  for  extra  work  on 
that  section,  were  to  be  retained  as  security 
for  the  completion  of  the  first  sixty  miles. 
B.  failed  to  finish  any  portion  of  the  work 
by  the  specified  time;  but  A.  excused  the 
failure,  paid  B.  the  estimate  for  the  work 
then  done,  and  permitted  him  to  proceed 
with  tjie  work.     B.  continued  to  do  so,  un- 
til A.  failed  to  pay  the  large  sums  due  him 
by  the  estimates  for  work  done  in  October 
and  November.     B.  then  learned  from  A. 
that  the  latter  was  unable  to  pay  those  and 
future  estimates.,   B.  thereupon  ceased  to  do 
any  further  work,   and  brought  this  suit. 
Held,  1.  That  the  declaration  of  B.  was  suffi- 
cient  on  demurrer,  as  it  averred,  in  sub- 
stance, that  from  the  time  he  entered  upou 
the   performance  of  the  contract  in  July, 
1873,  until  December  15th  of  that  year,  when 
A.  failed  to  make  payment  for  the  work 
done,  he  had  prosecuted  the  work  with  all 
the  energy  and  skill  that  he  possessed,  and 
that  A.  had  expressed  satisfaction  therewith. 
3.  That  A.  so  far  waived  absolute  perform- 
ance on  the  part  of  B.  as  to  consent  to  be 
liable  on  his  covenant  for  the  contract  price 
of  the  6ompleted  work,  but  did  not  waive 
his  right  to  whatever  damages  he  may  have  ' 
sustained  by  the  failure  of  B.  to  perform 
such  work  by  the  specified  time,  and  that  A. 
might  set  up  such  damages  by  way  of  cross- 
demand  against  B.      3.    The  court    below 
erred  in  charging  the  jury  that  time  was 
not  of  the  essence  of  the  contract  sued  on; 
but,  inasmuch  as  there  was  no  legal  evidence 
of  damages,  the  misdirection  of  the  court 
worked  no  prejudice  to  A.     4.  That  B.  was 
not  required,  after  A.  had  defaulted  on  a 
payment  due,  to  proceed  with  the  work  at 
the  hazard  of  further  loss;  and  that  he  was 
entitled  to  recover  the  contract  price  of  the 
work  done,  together  with  the  fifteen  per 
cent,  on  the  estimates,  and  the  $15,000,  both 
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of  which  had  been  retained  by  A.  as  a  secu- 
rity for  B.'s  performance  of  the  contract. 
Phillips  and  Colby  Construction  Co.  v.  Sey- 
mour, 91  U.  S.,  646.     1875. 

34.  —  The  contract  in  this  case,  for  grad- 
ing and  preparing  for  ties  the  bed  of  a  rail- 
W3,y,  is  held  to  contemplate,  as  a  general 
rule,  that  the  road-bed  will  be  an  embank- 
ment made  by  earth  thrown  up  from  ditches 
on  either  side;  but  thaJfc  the  "cuttings  on 
the  line  of  the  road  "  referred  to  are  not 
these  ditches,  but  the  cuttings  necessary  in 
places  where  the  natural  surface  was  higher 
than  the  level  of  the  road,  and,  to  be 
brought  to  grade,  required  to  be  cut  down ; 
and  that  all  earth  thrown  into  embank- 
ments, whether  taken  from  the  ditches  or 
from  cuttings  on  the  line,  should  be  meas- 
ured in  the  embankment,  and  not  as  exca- 
vation, according  to  the  space  it  occupied 
before  removal,  and  that  all  the  earth 
thrown  into  spoil  banks  was  to  be  measured 
as  excavation;  and  a  ruling  that  the  con- 
tractors were  to  be  allowed  for  all  shrinkage 
of  the  earth,  arising  from  its  being  thrown 
into  embankments,  and  measuring  less  there 
than  it  did  where  it  was  taken  from,  is  held 
erroneous.  Grand  Rapids  and  Bay  City  E. 
B.  Co.  V.  Van  Dusen,  29  Mich.,  43t.     1874. 

35.  —  A  contract  for  grading  and  laying 
the  track  of  a  railroad  provided  that  the 
track  was  to  be  laid  with  a  good,  even  sur- 
face ;  that  the  contractor  should  iill  in  after 
the  track  was  laid  with  earth  from  the 
nearest  point  on  the  side  of  the  track,  and 
to  do  all  necessary  grading  to  finish  the 
road,  to  be  measured  in  the  earth  work 
aforesaid,  and  that  the  contractor  should  re- 
ceive twenty  cents  per  cubic  yard  for  eartli 
work  done  under  the  contract.  Held,  that 
the  work  of  filling  in  between  the  ties  with 
earth,  after  the  track  was  laid,  should  be 
taken  and  measured  as  earth  work,  to  be 
paid  for  at  the  rate  of  twenty  cents  per 
cubic  yard,  and  was  not  embraced  in  the 
work  of  laying  the  tract.  Snell  v.  Cotting- 
tom,  73I11.,.161.     1874. 

3G.  —  A  railway  construction  contract 
construed  and  held  not  to  be  a  time  essence 
contract.  Savannah  and  Charle,<iton  S.  B. 
Co.  V.  Callahan,  56  Ga.,  331.     1876. 

37.  —  A  contract  to  construct  the  road- 
bed of  a  railroad,  between  Fulton  and  Port 


Byron,  will  include  all  the  grading  between 
the  termini  of  the  road  at  the  points  as  indi- 
cated by  the  depot  grounds,  and  will  not  be 
satisfied  by  completing  the  work  to  the  cor- 
porate limits  of  the  places  named.  Western 
Union  B.  B.  Co.  v.  Smith,  75  111.,  496.     1874. 

38.  —  A  contract  for  grading  a  railway 
provided  that  the  company  might  relocate 
its  road,  and  change  the  grade  line  if  deemed 
expedient;  that  whether  the  work  became 
greater  or  less  by  any  change  that  might  be 
made,  the  contractors  should  be  paid  only 
for  the  actual  work  done.  The  work  was 
divided  into  sections  so  as  to  make  the  exca- 
vation and  embankment  in  each  as  nearly 
equal  as  possible.  The  line  was  changed 
after  the  contract  was  made  so  that  a  certain 
number  of  feet,  consisting  of  excavation, 
were  included  in  a  section  wherein  they 
were  paid  only  for  embankment.  Held,  that 
plaintiff,  having  been  once  paid  for  his  work, 
could  not  demand  payment  upon  a  sectional 
division  which  would  give  him  more.  Fish 
V.  Wolfe,  Carpenter  and  Angle,  50  la.,  636. 
1879. 

39.  ^-  A  party  agreed,  in  writing,  with  a 
railway  company  to  lay  its  track,  using  the 
words  "  to  make  up  tlie  track  in  good  run- 
ning order,  well  surfaced,  ties  evenly  and 
firmly  bedded,  and  two  thousand  six  hun- 
dred good  ties  to  be  put  in  per  mile,  joints 
to  be  properly  set  between  ties,  fastened 
with  clasp  joint,  supplied  for  the  purpose, 
properly  fitted  sd-as  to  hold  an  equal  portion 
of  each  rail,  and  no  greater  space  to  be  left 
between  the  ends  of  the  rails  than  is  suffi- 
cient for  expansion,"  etc.  Held,  that 
whether  this  required  the  contractor  to  fill 
up  the  space  between  the  ties  with  earth  or 
other  proper  substance  was  a  question  of 
fact  depending  upon  usage  in  such  cases, 
and  that  what  was  meant  by  the  word  "  sur- 
faced" must  be  determined  from  the  evi- 
dence of  witnesses  conversant  with  the  sub- 
ject to  which  it  relates.  Western  Union  B. 
B.  Co.  V.  Smith,  75  111.,  496.     1874. 

40.  —  abandonment.  A  contract  between 
M.  and  a  railroad  company  provides  that  if 
M.  shall  fail  to  prosecute  the  work  with  such 
force  as  the  engineer  shall  deem  adequate  to 
its  completion  within  the  time  specified,  the 
engineer  in  charge  may  proceed  to  employ 
such  number  of  laborers,  etc.,  as  may  be 
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necessary  to  insure  the  completion  of  the 
work  within  the  time  limited;  pay  all  per- 
sons so  employed,  and  charge  the  amount  to 
M. ;  or  the  company  may,  for  any  neglect 
or  omission  on  the  part  of  M.  in  comply- 
ing with  the  contract,  declare  the  same 
abandoned  and  render  it  void,  and  the  per- 
centage, or  as  much  thereof  remaining  in 
the  hands  of  the  company  as  may  be  neces- 
sary for  its  complete  indemnity,  be  forever 
retained.  Held,  that  on  the  voluntary  aban- 
donment of  the  work  by  M.,  and  while  the 
contract  is  still  subsisting  between  the  par- 
ties, there  is  nothing  in  the  hands  of  the 
company  due  to  the  contractor  which  may 
be  attached.  Strauss  v.  Railroad  Co.,  t 
West  Va.,  368.     1874. 

41.  —  commission.  Under  a  contract  for 
the  grading  of  a  railroad  which  provided 
that  the  contractors  should  receive  in  pay- 
ment the  wages  for  actual  labor  of  men  and 
teams  in  performance  of  the  work,  at  prices 
to  be  approved  by  the  chief  engineer,  with 
ten  per  cent,  additional  as  compensation  to 
themselves,  it  was  held  that,  they  might 
properly  sublet  the  work  with  the  approval 
of  the  chief  engineer,  and  were  entitled  to 
recover  their  percentage  computed  upon 
the  amount  paid  the  subcontractors,  such 
amount  being  the  wages  paid  them  for  the 
performance  of  the  work  as  contemplated  in 
the  cpntract.  Ford  v.  St.  Louis,  Kansas 
City  and  Northern  JVy  Co.,  54  la.,  733. 
1880. 

42.  —  coHditious  ;  pleading.  In  an  action 
to  recover  for  the  construction,  in  a  certain 
township,  of  certain  sections  of  a  railway, 
under  a  written  contract  providing  that  pay- 
ment for  part  thereof  shpuld  be  made  from 
the  collections  of  certain  subscriptions,  and 
the  residue  on  the  collection,  and  payment 
to  the  company,  of  a  certain  tax  voted  for 
such  railway,  the  complaint  alleged  that 
such  services  had  been  performed,  and  that 
more  than  sufficient  of  such  stock  and  tax, 
to  pay  for  such  services,  had  "  been  collected 
and  paid  over  to  "  such  company.  Held,  on 
demurrer,  that  the  complaint  was  sufficient. 
OZar&u.  W7uYe,  59Ind.,  435.     1877. 

43.  —The  engineer  of  a  railway  company 
prepared  a  specification  of  the  works  on  a 
proposed  railway,  and  certain  contractors 
fixed  j)rices  to  the  several  items  in  the  speci- 


fication, and  offered  to  construct  the  railway 
for  the  sum  total  of  the  prices  affixed  to  the 
items.     A  contract  under  seal  was  thereupon 
made  between  the  contractors  and  the  com- 
pany, by  which  the  contractors  agreed  to 
construct  and  deliver  the  railway  completed 
by  a  certain  day  for  a  sum  equal  to  the  sum 
total  above  mentioned.     If  the  contractors 
failed  to  proceed  with  the  works  the  company 
might  take    possession    and    proceed    with 
them,  in  which  case  a  valuation  should  be 
made  by  the  engineer,  or,  if  either  party  re- 
quired it,  by  arbitration.     The  contract  con- 
tained provisions  making  the  certificate  of 
the  engineer  conclusive  between  the  parties, 
and  it  was  provided  that  all  accounts  relating 
to  the  contract  should  be  submitted  to,  and 
settled  by,  the  engineer,  and  that  his  certifi- 
cate for  the  ultimate  balance  should  be  final 
and  conclusive ;  it  was  further  provided  that 
all  questions,  except  such  as  were  to  be  de- 
termined by  the  engineer,  were  to  be  referred 
to  arbitration.     The  railway  was  completed, 
and  the  engineer  gave  his  final  certificate  as 
to  the  balance  due  to  the  contractors.     The 
contractors  had  assigned  their  interest  in  the 
contract  to  trustees  in  trust  for  their  credit- 
ors and  for  themselves,  in  certain  propor- 
tions.  The  contractors  filed  a  biU  against  the 
company,  making  claims  on  several  grounds, 
and  praying  an  account  and  payment.  Held, 
that  the  contractors  could  not,  on  mere  ver- 
bal  promises    by    the    engineer,    maintain 
against  the  company  a  claim  to  be  paid  sums 
beyond  the  sums  specified  in  the  contract 
under  seal.   Held,  that,  although  the  amount 
of  the  woris  to  be  executed  might  have  been 
understated  in  the  engineer's  specification, 
the  contractors  could  not,  under  the  circum- 
stances, maintain  any  claim  against  the  com- 
pany on  that  ground.    Held,   that  in  the 
absence  of  fraud  on  the  part  of  the  engineer, 
and  where  his  certifi9ate  has  been  made  a 
condition  precedent  to  payment,  his  certifi- 
cate must  be  conclusive  between  the  parties. 
Sharps  v.  San  Paulo  R'y  Co.,  Law  Reports, 
8  Chancery  App.,  597;  6  Eng.  (Moak),  516. 
1873. 

44.  —  engineer  as  arbitrator.  Where 
the  plaintiffs  proceeded  to  deliver  cross-ties 
to  the  defendant  under  a  written  contract, 
one  of  the  provisions  of  which  was,  in  sub- 
stance, that,  in  case  of  any  dispute  toucliing 
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the  contract,  the  parties  waive  any  right  of 
suit  or  any  other  remedy  in  law  or  other- 
wise, and  the  decision  of  the  chief  engineer 
of  the  defendant  shall,  in  the  nature  of  an 
award,  be  conclusive  on  the  rights  and 
claims  of  said  parties,  and  said  chief  engi- 
neer decided  against  the  plaintififs  upon  a 
claim  presented  by  them,  the  award  of  the 
chief  engineer  was  no  more  binding  than 
the  award  of  any  other  arbitrators  selected 
by  the  parties.  Atlanta  and  Richmond  Air 
Line  B.  R.  Co.' v.  Mangham,  49  Ga.,  266. 
187  J.    [See  Construction  of  Railways.] 

45.  —  What  an  engineer  is  sole  judge  of 
under  a  contract.  Estel  v.  St.  Louis  and 
Southeastern  R.  R.  Co.,  56  Mo.,  233.     18T4. 

46.  —  Where  a  contract  for  construction 
of  a  railway  provided  that  all  matters  of  dis- 
pute should  be  referred  to  arbitration  of  en- 
gineers, it  was  held  that  no  action  for  dam- 
ages could  be  sustained  upon  the  contract 
until  the  amount  had  been  ascertained  by 
arbitrators.  Myers  v.  St.  Andrews  and  Que- 
bec R.  R.  Co.,  5  Allen  (New  Brunswick),  577. 
1863. 

47.  —  A  contract  provided  that  the  en- 
gineer should  be  arbiter  of  the  rights  of  the 
parties  to  the  agreement.  Held,  that  the 
award  of  the  engineer  could  only  be  attacked 
for  fraud,  or  some  other  recognized  ground 
of  illegality.  Orant  v.  Savannah,  Qriffin, 
etc.,  R.  R.  Co.,  51  Ga.,  348,  1874;  7  Amer. 
R'yEep.,  81. 

48.  —  A  contract  between  a  railway  com- 
pany and  a  building  contractor  stipulated 
that  payments  should  from  time  to  time, 
during  the  progi'ess  of  the  works,  be  made 
by  the  company  to  the  contracior,  such  pay- 
ments to  be  made  on  certificates  granted  by 
the  '"Principal  Engineer  of  the  Company  or 
his  Assistant  Resident  Engineer.''  In  case 
of  dispute  between  the  contractor  and  the 
assistant  resident  engineer,  the  decision  of 
"th^  Principal  Engineer  of  the  Company" 
was  to  be  final ;  but  at  the  completion  of  the 
works,,  if  the  contractor  and  the  principal 
engineer  differed,  the  difEerences  between 
them  were  to .  be  settled  by  arbitration. 
After  ditferences  had  so  arisen  between  the 
contractor  and  the  company,  it  was  discov- 
ered by  the  former  that  the  principal  en- 
gineer was  a  shareholder  in  the  company. 
On  a  bill  to  have  accounts  taken,  one  of  the 

Vol.  11  —  13 


grounds  for  which  was  this  fact,  then  first 
discovered,  held,  that  (no  fraudulent  con- 
cealment being  alleged)  it  formed  no  ground 
for  relief;  for  that  by  contract  the  con- 
tractor had  bound  himself  to  submit  to  the 
judgment  of  a  particular  individual,  whose 
position  as  principal  engineer  made  him  in- 
tejcested  for  the  company.  Ranger  v.  Great 
Western  Ry  Co.,  5  House  of  Lords  Cases, 
72.     1854. 

49.  —  But  on  a  similar  contract  a  bill, , 
charging  the  fraudulent  withholding  of  a, 
certificate  by  the  engineer  in  collusion  with , 
the  company,  was  held  sufficient.  Mcin- 
tosh V.  Great  Western,  Ry  Co.,  2  De  Gex  & 
Smale  (Eng.  Ch.),  758.     1848. 

50.  —  Contractors  agreed  to  perform  cer- 
tain works  for  a  railway  company  within  a 
certain  time,  and  were  to  be  paid  from  time 
to  time  for  the  work  certified  by  the  com- 
pany's engineer  to  have  been  duly  performed. 
On  default,  the  company  were  to  be  at  lib- 
erty to  take  possession  of  the  works,  and  of 
all  contractors'  plant  and  materials.  Some 
delay  in  performing  the  worlis  was  occa- 
sioned by  the  acts  of  the  engineer,  not  re- 
pudiated by  the  company,  and  the  rate  of 
proceeding  with  them  was  distinctly  varied 
by  him.  The  company  afterwards  gave 
notice  to  the  contractors  that  they  were  not 
proceeding  to  tlie  satisfaction  of  the  com- 
pany, and  they  soon  afterwards  took  posses- 
sion of  the  plant  and  materials.  The  con- 
tractors filed  a  bill,  alleging  thg,t  certificates 
had  been  unjustly  withheld,  and  the  pay- 
ments had  improperly  fallen  into  ai-rear ;  and 
prayed  that  accounts  might  be  taken  of  what 
was  due  to  them,  and  for  an  injunction  to 
restrain  the  company  from  taking  the  works 
and  plant.  A  demurrer,  for  want  of  equity, 
was  overruled.  Waring  v.  Manchester,  etc., 
R'y  Co.,  3  Hall  &  Twell  (Eng.  Ch.),  339. 
1858. 

51.  —  estoppel.  A  railway  company  having 
tiled  a  survey  of  a  route  over  whicli  another 
company  also  had  filed  a  survey,  having  held 
such  company  out  as  the  builder  of  the  track 
over  such  route,  and  having  taken  the  bene- 
fit of  a  contract  incident  to  the  laying  of 
such  route,  made  in  the  name  of  such  other 
company,  cannot  repudiate  such  contract, 
on  the  ground  that  itself  is  the  buUder  of 
such  road.     Coe  v..  Delaware,  Lackawanna 
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and  Western  R.  R.  Co.,  34  N.  J.  Eq.,  366, 
1881 ;  4  Amer.  &  Eng.  E.  R.  Cases,  513. 

62.  —  extra  work.  If  a  contract  with  a 
railroad  company  for  constx-ucting  its  rdad 
provides  that  the  contractor  shall  not  deviate 
from  the  contract,  nor  receive  any  pay  for 
extra  work,  unless  a  written  order  for  the 
same  is  made  and  signed  by  the  engineer,  the 
contractor  cannot  recover  for  extra  work 
done  on  the  verbal  order  of  the  engineer, 
even  if  there  is  another  clause  in  the  con- 
tract which  provides  that  the  engineer  may 
direct  alterations  in  and  additions  to  the 
work.  White  v.  San  Rafael  and  San  Quen- 
tin  R.  R.  Co.,  50  Cal.,  417.     1875. 

53.  —  failure  to  build  through  fault  of 
railway  company.  Where  it  is  stipulated  in 
a  contract  that  the  work  to  be  done  under  it 
is  to  be  paid  for  upon  the  estimates  of  an 
engineer,  to  be  made  at  stated  times,  if  the 
engineer  makes  only  approximate  estimates, 
and  the  contractor  is  prevented  from  com- 
pleting the  work  through  the  fault  of  the 
other  party,  he  may  recover  for  the  whole 
amount  of  work  done,  as  well  that  of  which 
no  estimate  has  been  made  as  that  which  has 
been  estimated.  Bean  v.  Miller,  69  Mo.,  384. 
1879. 

54.  —  forfeiture ;  abandonment.  In  a 
contract  with  a  r&,ilway  company  for  grad- 
ing, it  was  stipulated  that  monthly  estimates 
of  the  work  done  should  be  made  by  the 
engineer,  and  eighty-five  per  cent,  thereof 
paid,  and  the  residue  paid  when  the  whole 
work  should  be  accepted;  but  if  the  con- 
tractor should  fail  to  comply  with  the  con- 
tract, or  to  complete  it  within  the  time 
agreed,  the  engineer  might  annul  it,  in  which 
case  the  unpaid  part  of  the  value  of  the  work 
done  should  be  forfeited  to  the  company  in 
the  nature  of  liquidated  damages.  The  con- 
tractor failed, to  complete  the  work  within 
the  specified  time,  and  afterward  abandoned 
the  contract,  whereupon  the  engineer  an- 
nulled it.  Held,  the  forfeiture  agreed  upon 
as  liquidated  damages  should  be  enforced  as 
to  the  fifteen  per  cent,  retained,  but  not  as  to 
the  full  value  of  the  work  not  estimated ;  and 
the  failure  to  annul  the  contract  because  the 
work  was  not  completed  within  the  time 
prescribed  Was  no  waiver  of  the  right  to  an- 
nul it  afterward  when  abandoned  by  the 
contractor.    Elizdbethtown  and  Padueah  R. 


R.   Co.  V.   Oeoghegan,    9   Bush    (Ky.),  56, 
1872. 

55.  —  forfeiture.    In  an  action  of  debt, 
the  declaration  stated  that,  by  an  indentiire- 
of  December,  1887,  in  consideration  of  the 
sum  of  35O,O00Z.,  the  plaintiff    covenanted 
with  the  defendant  to  make  and  complete  a 
certain  railway,  and  to  provide  railway  bars 
or  rails  and  chairs  on  or  before  the  1st  of  May, 
1840 ;  that  afterwards,  by  another  indenture 
of  March,  1839,  in  consideration  of  the  fur- 
ther sum  of  1,5001.,  the  plaintiff  covenanted 
with  the  defendant,  that  he,  being  provided 
by  it  with  bars  or  rails  and  chairs  for  tem- 
porary and  permanent  use,  would  complete 
the  said  railway  and  certain  other  works,  on 
or  before  the  1st  of  June,   1840;   provided 
that,  if  the  plaintiff  should  not  complete  the 
said  railway  by  that  day,  he  should  pay  the 
defendant  the  sum  of  300?.,  and  the  like 
sum  for   every  succeeding    day    until   the 
work  should  be  completed,  so  that  the  whole 
amount  forfeited  should  not  exceed  15,000Z. 
Breach,  that  the  defendant  detained   from 
and  did  not  pay  the  plaintiff  20,000Z.,  parcel, 
etc.     Plea  as  to  7,500?.,  parcel  of  the  20,000?, 
that  the.  said  sum  of  7,500?.  is  parcel  of  the 
sum  of  15,000?.  agreed  to  be  detained  by  the 
defendant;  that  the  plaintiff  did  not  com- 
plete the  railway  on  the  1st  of  June,  1840, 
nor  until  twenty-four   days  after,  whereby 
the  plaintiff  then  became  liable  to  pay  the 
defendant  the  sum  of  300?.  per  day  for  the 
twenty-five  days  during  which  the  railway 
remained  incomplete;   by  reason  of  which 
the   defendant  deducted  and  retained  the 
said  sum  of  7,500?.  out  of  the  moneys  pay- 
able by  it   to  the    plaintiff.      Replication, 
that  the  plaintiff  did  not  become,  nor  was 
liable  to  pay  the  defendant  mode  et  forma. 
At  the  trial,  it  was  proved  that  the  plaintiff 
did  not  complete  the  railway  until  twenty- 
four  days  after  the  1st  of  June,  but  that  the 
defendant  had  not  provided  him  with  sufll- 
cient  bars  or  rails  and  chairs  to  enable  him  to 
complete  it  by  that  day;    whereupon  the 
court  directed  the  jury  that  such  supply  was 
a  condition  precedent    to   the  defendant's 
right  to  deduct  the  penalty.    Held,  that  this 
was  a  misdirection,  the  covenants  being  in- 
dependent, and  the  supply  of  the  bars,  etc., 
not  a  condition  precedent  to  the  right  of  the 
defendant  to  make  the  deduction.    Mcintosh 
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V.  Midland  Counties  Ry  Co.,  3  Eng.  R.  R.  & 
Canal  Cases,  780.     1845. 

56.  —  forfeiture ;   injunction.     Disputes 
arose  between  a  contractor  for  the  construc- 
tion of  a  railway  and  the  company  for  whom 
the  railway  was  to  be  constructed  as  to  the 
time  which  the  works  done  had  taken  for 
their  execution;    as  to  the  probable    time 
within  which  the  railway  could  be  finished ; 
and  as  to  defaults  in  the  execution  of  works 
and  in  payment,  which  were  alleged  on  the 
one  side  and  denied  on  the  other,  and  as  to 
which  there  was  a  considerable  conflict  of 
evidence.      The  contract  and    specification 
provided,  amongst  other  things,  that,  if  the 
contractor  failed  to  proceed  with  the  works 
in  the  manner  and  at  the  rate  of  progress 
required  by  the    company's   engineer,   the 
contract  should  be,   at  the  option  of   the 
company,  but  not  otherwise,  considered  void 
so  far  as  related  to  the  work  remaining  to 
be  done,  and  that  all  sums  of  money  which 
might  be  due  to  the  contractor,  together 
with  the  materials  and  implements  in  his 
possession,  and  all  sums  of  money  named  as 
penalties  for  the  non-fulfilment  of  the  con- 
tract, should  be  forfeited  to  the  company, 
and  the  amount  considered  as  ascertained 
damages  for  breach  of  contract.    The  com- 
pany, seeking  to  avail  itself  of  these  provis- 
ions in  the  contract  on  the  ground  of  alleged 
default    on    the   part    of    the    contractor, 
claimed  the  right  of  completing  the  works 
itself.    The  contractor  thereupon  filed  a  bill 
against  it,  seeking  an  injunction  to  restrain 
it  from  declaring   the  contract  void  as  to 
work  remaining  to  be  done,  and  from  de- 
claring the  amount  remaining  due  to  him 
for  work  already  done  under  the  contract 
forfeited,  and  from  taking  possession  of  the 
materials  and  implements  in  his  possession 
or  belonging  to  him.     He  then  moved  in- 
interlocutorily  for  an  injunction  in  the  terms 
of  the  prayer  of  his  biU,  and  also  for  an 
injunction  to  restrain  the  company    from 
entering  upon  the  line  of  railway  mentioned 
in  the  contract.    Held,  that  the  case  was  not 
one  for  an  interlocutory  injunction.    Munro 
V.  Wivenhoe  and  Brightlingsea  JR'y  Co.,  4  De 
Gex,  Jones  &  Smith,  723;  69  Eng.  Ch.,  733. 
1865. 

57.  —  forfeiture;   engineer's    decision. 
The   plaintiff   agreed  to  construct   certain 


works  for  defendant,  and  the  contract  pro- 
vided that  the  company's  engineer  should 
make  estimates  of  the  work,  and  that,  in  case 
the  engineer  should  not  be  satisfied  with  the 
work,  seven  days'  notice  should  be  given  to 
the  contractor,  and,  in  case  of  his  non-com- 
pliance with  the  notice,  the  contract  should 
be  forfeited,  together  with  the  material, 
plant  and  unpaid  percentage.  Held,  that 
the  engineer  could  decide  as  to  the  quality  of 
the  work,  but  that  a  court  of  equity  would 
decide  as  to  the  quantity  of  woi'k  done. 
Where  no  fraud  is  shown  in  such  a  case  a 
court  of  equity  will  not  grant  relief  against 
forfeiture.  Ranger  v.  Great  Western  M'y 
Co.,  3  Eng.  R.  R.  &  Canal  Cases,  398.  1843. 
See,  also.  Same  v.  Same,  37  Eng.  Law  & 
Equity,  35.     1854. 

58.  —  payments  in  stock;  evidence. 
Where  a  firm  contracted  to  construct  a  num- 
ber of  miles  of  railroad,  and  on  their  com- 
pletion to  receive  certain  stock  in  payment 
therefor,  and  where,  before  the  work  was 
completed,  some  of  the  stock  was  transferred 
to  the  firm,  who  received  and  disposed  of  it 
through  their  agents,  correspondence  be- 
tween such  agents  and  the  president  of  the 
contracting  railroad  company  was  admis- 
sible to  show  the  terms  upon  which  it  was 
delivered  by  the  company  and  received  by 
the  firm  in  advance  of  the  time  contemplated 
by  the  contract.  Central  R.  R.  and  Banking 
Co.  V.  Papot,  59  Ga.,  343.     1877. 

59.  —  repudiation.  A  contract  made  by 
a  managing  director,  not  under  seal,  for  the 
construction  of  a  railway,  was  repudiated  by 
the  company  after  a  greater  portion  of  the 
work  had  been  done,  the  action  of  the  com- 
pany being  founded  on  the  claim  that  the 
prices  were  extravagant.  Held,  that  the 
company  was  bound  to  pay  the  contract 
price,  and  that  it  was  presumed  to  have  had 
notice  of  the  contract.  Whitehead  v.  Buf- 
falo and  Lake  Huron  R'y  Co.,  7  Grant  Ch., 
Upper  Canada,  851.     1859. 

60.  —  specific  performance.  Contractors 
agreed  to  make  a  railway  according  to  a 
specification  to  be  prepared  by  the  engiiieer 
for  the 'time  being  of  the  company,  all  dif- 
ferences as  to  the  details  of  the  arrangement 
to  be  determined  by  a  referee,  and  a  bond, 
in  a  stated  sum,  was  to  be  given  by  the  con- 
tractors to  the  company,  for  the  due  per- 
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formance  of  the  works.  The  company  filed 
a  bill  for  specific  performance,  to  which  a 
demurrer  was  put  in  and  allowed  by  one  of 
the  vice-chancellors.  Held,  on  appeal,  af- 
firming the  decision  of  the  court  below,  that 
the  entire  contract  was  one  which  the  court 
would  not  decree  to  be  specifically  per- 
formed, and  that,  as  the  court  would  not 
decree  the  performance  of  the  entii-e  con- 
tract, it  would  not  decree  the  execution  of 
the  bond.  South  Wales  By  Co.  v.  Wythes, 
81  Eng.  Law  &  Equity,  336.     1854. 

61.  —  An  agreement  between  a  railway 
company  and  railway  contractors  (who  were 
also  land  owners)  for  the  construction  of  a 
branch  railway  provided  that  the  company 
should  find  the  land  within  a  reasonable 
time  and  build  the  stations;  that  the  con- 
tractors should  give  a  bond  to  the  amount  of 
50,000Z.  to  secure  the  performance  of  the 
contract,  and  undertalce  to  execute  the  works 
for  a  double  line  of  railway,  and  the  ballast- 
ing and  permanent  way  for  a  single  line,  ac- 
cording to  the  tei'ms  of  a  specification,  to  be 
prepared  by  the  engineer  for  the  time  being 
of  the  company;  tliat  the  company  should 
work  the  branch  in  a  reasonable  and  proper 
manner  as  compared  to  the  remainder  of  the 
main  railway ;  and  that  in  case  of  difference 
as  to  working,  the  same  should  be  settled  by 
arbitration;  and  that  any  of  the  details  of 
the  arx-angement  in  case  of  difference  should 
be  determined  by  a  referee  to  be  appointed 
by  the  solicitor-general  for  the  time  being. 
Held,  on  demuiTer,  that  this  agreement  was 
too  vague,  obscure  and  uncertain  to  be  en- 
forced in  a  specific  performance  suit,  and 
that  the  stipulation  as  to  the  execution  of  a 
bond  could  not  be  enforced  apart  from  the 
rest,  being  merely  an  incidental  and  subsidi- 
ary part  of  the  agreement,  and  not  within  the 
principle  of  Lumley  v.  Wagner,  1  De  Gex, 
MoNaghten  &  Gordon,  604,  when  the  nega- 
tive stipulation  was  a  distinct  and  substan- 
tive part  of  the  contract.  South  Wales  R'y 
Co.  V.  Wythes,  5  De  Gex,  McNaghten  &  Gor- 
don, 880;  54  Eng.  Ch.,  880.     1854. 

62.  —  statute ;  bond.  The  liability  of  the 
obligors  on  a  bond  given  by  a  contractor 
with  a  railroad  company  for  the  constrac- 
tjon  of  its  road,  under  §  35,  ch.  84,  Comp. 
Laws  1879,  p,  785  (Laws  1873,  p.  286},  does 
not  extend  to  an  account  for  provisions  fur- 


nished to  the  laborers  employed  by  a  sub- 
contractor  upon    the    order   of   such    sub- 
contractor.     Such  an    account  is   not   for 
provisions  supplied  to  the  contractor  within 
the  terms  of  the  statute.     Welts  &  Co.  v. 
■Mehl,  35  Kans.,  305,  1881 ;  St.  Louis,  Kansas 
and  Arizona  R'y  Co.  v.  Cobb,  ib.,  383,  1881. 
63.  —  stone.    Where  a   contract  for  the 
grading  of  a  railway  provided  that  the  con- 
tractor should  have  a  certain  price  per  cubic 
yard  for  stone  excavated,  and  a  given  price 
per  cubic  yard  for  placing  the  same  on  the 
sides  of  embankments,  it  was  held  that  the 
price  named  in  the  contract  was  not  appli- 
cable to  stone  furnished  by  the  contractor, 
not  excavated  in  the  line  of  the  road,  but 
got  from  other  places,  and  hauled  by  him 
with  teams,  to  encase  the  embankments,  and 
that  for  such  stone  so  furnished  the  company 
was  liable  to  pay  what  it  was  reasonably 
worth.     We.^tern  Union  B.  B.  Co.  v.  Smith, 
75  111.,  496.     1874. 

64.  Conveyance ;'  costs.  A.  agreed  to  sell 
land  to  a  railroad  company,  but  died  before 
he  had  executed  the  conveyance,  leaving  an 
infant  heir.  The  company  then  instituted  a 
suit,  in  order  to  obtain  a  conveyance  from 
the  infant.  Held,  that,  although  the  com- 
pany was  bound,  by  its  act,  to  pay  the  ex- 
penses of  the  conveyance  of  laud  taken  by 
it,  yet,  as  A.  had  occasioned  the  suit  by  suf- 
fering the  land  to  descend  to  an  infant,  the 
costs  of  the  suit,  and  of  having  the  convey- 
ance settled  by  the  master,  must  be  paid  out 
of  the  purchase  money.  Midland  Counties 
R.  R.  Co.  V.  Westcomb,  11  Simons  (Eng. 
Ch.),  57.     1840. 

6.5.  —  covenant  in  deed ;  rates  of  trans- 
portation. A  covenant  in  a  deed  of  a  rail- 
way providing  for  special  rates  of  freight, 
construed,  and  held  not  to  inure  to  the 
benefit  of  the  grantees  of  the  party  for 
whose  benefit  the  covenant  was  made. 
Maryland  Coal  Co.  v.  Cumberland  and  Pa. 
R.  R.  Co.,  41  Md.,  343,  1874;  6  Amer.  R'y. 
Rep.,  534. 

68.  Correspondence.  Where  an  agree- 
ment has  been  commenced  by  letter,  but  in 
the  course  of  the  treaty  an  oflfer,  made  by 
letter,  has  been  verbally  rejected,  held,  that 
the  party  who  has  made  the  offer  is  relieved 
from  his  liability  unless  he  consent  to  renew 
the  treaty.     The  party  who  has  rejected  the 
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offer  cannot  afterwards  at  his  own  option 
convert  the  same  offer  into  an  agreenient  by- 
acceptance,  without  a  renewed  offer  from 
the  other  party.  Sheffield  Canal  Co.  v: 
Sheffield  and  Rofterham  R'y  Co.,  3  Eng. 
R.  R.  &  Canal  Cases,  131.     1843. 

67.  —  The  secretary  of  a  company  has  of 
himself  no  independent  authority  to  bind 
the  company  by  letters  or  documents  signed 
by  him.  Williams  v.  Chester  and  Holyhead 
Ry  Co..  5  Eng,  Law  &  Equity,  497 ;  15  Jurist, 
838.    1851. 

68.  —  In  an  action  by  plaintiff  against  M. 
for  money  had  and  received,  it  was  ad- 
mitted on  the  trial  and  found  by  the  jury 
that  M.  received  the  money  from  plaintiff's 
treasurer,  and  was  responsible  to  plaintiff 
for  its  repayment;  but  M.  denied  that  he 
was  responsible  only  as  the  agent  of  plaint- 
iff or  as  guarantor,  while  plaintiff  claimed 
that  he  was  responsible  as  a  borrower ;  and 
tie  jury  found  that  the  money  was  received 
by  M.  from  plaintiff  in  accordance  with  the 
terms  of  a  certain  letter  from  plaintiff's 
agent  to  M.,  which  letter  contained,  among 
other  things,  the  following:  "You  .  .  . 
to  draw  upon  me  aS  you  need  the  funds  for 
the  purpose,  becoming  responsible  to  me  for 
the  funds  lent  you  on  your  drafts ;  "  and 
there  was  nothing  in  the  letter  showing 
that  M.  was  to  receive  the  money  in  any 
other  capacity  than  as  above  stated  in  the 
letter.  Held,  that,  according  to  the  terms 
of  the  It'tter,  the  money  that  vcas  transferred 
thereunder  from  plaintiff  to  M.  was  "lent," 
and  that  M.  became  responsible  therefor  as 
a  borrower.  Atchison,  Topeka  and  Santa 
Fe  R.  R.  Co.  V.  Maher,  23  Kans.,  163.     1879. 

69.  Connterjtiaiiding  order,  October  24, 
1865,  the  C.  H,  and  D.  R.  R.  Co.  gave  D.  an 
order  for  a  quantity  of  timber  for  building 
cars.  On  March  9th  following,  none  of  the 
timber  liaving  been  delivered,  the  company 
countermanded  the  order,  and  stated  that 
D.  might  deliver  the  "sticks"  he  had  then 
ready,  but  need  not  saw  any  more.  D., 
having  logs  then  on  hand,  sawed  them  and 
delivered  all  the  timber  to  the  company, 
which  refused  to  receive  that  part  thereof 
which  had  been  sawed  after  the  original 
order  was  countermanded.  Held,  that  the 
contract  between  the  parties,  made  by  the 
original  order  and  countermanding  order. 


did  not  embrace  the  lumber  sawed  by  D. 
after  the  revoking  order  was  received  by 
him.  Cincinnati,  Hamilton  and  Dayton  B. 
R.  Co.  V.  Dickey,  80  Ohio  St.,  16.     1876. 

70.  Crossings.  A  contract  to  construct  a 
suitable  railway  crossing,  where  the  failure 
to  cornply  with  the  contract  cannot  be  ade- 
quately compensated  in  damages,  will  be 
specifically  enforced.  Storer  v.  Great  West- 
ern R.  R.  Co.,  3  Younge  &  Colly er  (Eng. 
Ch.),  48.     1843. 

71.  —  By  an  indenture  of  agreement  en- 
tered into  by  the  defendant  with  the  plaintiff, 
the  defendant  covenanted  ' '  that  it  would  con- 
struct aud  forever  thereafter  maintain  one 
neat  archway,  sufficient  to  permit  a  loaded 
carriage  of  hay  to  pass  under  the  railway,  at 
such  place  as  the  plaintiff,  his  heirs  and 
assigns,  should  think  most  convenient  in  his 
pleasure  grounds,  and  should  form  and 
complete  the  approaches  to  such  archway." 
The  defendant  having  neglected  to  comply 
with  the  plaintiff's  request  to  fulfil  the  cov- 
enant, a  bill  was  filed  to  compel  a  specific 
performance.  Held,  that  the  court  will  in- 
terfere for  the  purpose  of  directing  the  spe- 
cific performance  of  a  contract  by  defendant 
to  do  defined  work  on  its  own  property,  in 
the  performance  of  which  the  plaintiff,  with 
whom  it  has  covenanted,  has  an  interest  so 
material  that  the  non-performance  cannot  be 
adequately  compensated  by  damages  at  law. 
Storer  v.  Great  Western  R'y  Co.,  3  Eng.  R. 
R.  &  Canal  Cases,  106.     1843. 

72.  Death  fff  party.  The  death  of  one 
of  several  defendants,  sued  upon  a  joint 
contract,  severs  tlie  cause  of  action,  and  the 
executor  or  administrator  cannot  be  sum- 
moned to  defend  the  action.  New  Haven 
and  Northampton  Co.  v.  Hayden,  119  Mass., 
361.     1876. 

73.  —  The  death  of  a  member  of  a  part- 
nership will  not  release  the  surviving  mem- 
bers from  the  obligation  to  perform  the 
contracts  of  the  firm,  except  where  the  per- 
sonal service  or  peculiar  skill  of  the  de- 
ceased partner  is  i-equired  for  their  perform- 
ance. And  the  grading  of  a  railway  is  not 
a  work  requiring  personal  service  or  peculiar 
skill.  Ayres  v.  Chicago,  Rock  Island  and 
Pacific  R.  R.  Co.,  52  la.,  478.     1879. 

74.  —  Although  a  contract  involving  per- 
sonal confidence  is  put  an  end  to  by  the 
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death  of  the  party  confided  in,  it  is  not 
thereby  rescinded  so  as  to  take  away  a  right 
of  action  already  vested.  The  defendant 
employed  S.  as  consulting  engineer  for  fif- 
teen months  to  complete  certain  works.  S. 
was  to  be  paid  5001.  for  his  services  in  equal 
quarterly  instalments.  Before  the  work  was 
finished,  and  whilst  two  quarterly  instal- 
ments which  were  due  to  him  were  still 
unpaid,  he  died.  Hdd,  that  his  personal 
representative  was  entitled  to  recover  them. 
Stubbs  V.  Holywell  Sy  Co.,  Law  Reports,  3 
Exchequer  Cases,  310.     1867. 

75.  Debt  of  contractor  on  railway ;  con- 
sideration. If  a  railroad  company  let  a 
contract  to  construct  a  road  to  a  firm,  and 
that  firm  sublets  the  contract  to  another 
firm,  which  does  a  large  amount  of  work, 
and  the  first  firm  fails  and  does  not  pay  the 
subcontractors,  and  the  railroad  company, 
to  induce  the  subcontractors  to  go  on  with 
the  work,  agrees  to  pay  to  them  the  debt  of 
the  contractors,  such  agreement  is  founded 
on  a  valid  consideration  and  is  binding. 
Chapman  v.  Pittsburgh  and  Steubenville  R. 
B.  Co.,  18  West  Va.,  184,  1881;  9  Amer.  & 
Eng.  R.  R.  Cases,  484. 

76.  —  The  citizens  of  Oskaloosa  sub- 
scribed 130,000  to  be  paid  to  a  railroad  com- 
pany if  its  line  should  be  completed  to  their 
place  on  January  1 ;  the  company  contracted 
with  Q.  for  the  construction  of  a  portion  of 
the  road;  after  performing  a  part  thereof, 
Q.  informed  the  president  of  the  company 
that  he  owed  for  supplies,  and  that  he  could 
not  complete  the  work  at  the  contract  price ; 
the  president  then  instl-uoted  him  to  go  on 
with  the  work,  promising  him  and  the  agent 
of  his  creditors  that  for  money  actually  ex- 
pended in  the  work  he  should  be  paid,  and 
that  the  just  claims  of  his  creditors  should 
be  met,  and  thereupon  Q.  proceeded  with 
the  work.  Held,  that  the  agreement  of  the 
president  of  tlie  company  was  without  con- 
sideration. Ayres  v.  Chicago,  Rock  Island 
and  Pacifio  R.  B.  Co.,  53  la.,  478.     1879. 

77.  —  Where  the  laborers  employed  by 
contractors  and  subcontractors  in  the  con- 
struction of  a  railroad  quit  work,  from  an 
apprehension  that  they  wiU  not  be  paid, 
and  are  about  to  mob  one  of  the  principal 
contractors,  and  the  president  of  the  railroad 
company  goes  to  the  place  where  the  mob  is 


assembled,  and  in  a  speech  to  them  says: 
"  Go  back  to  your  work,  and  I  will  see  that 
you  are  paid,"  and  one  of  the  subcontractors 
is  present  and  hears  the  speech,  this  does  not 
constitute  a  contract  between  the  railroad 
company  and  such  subcontractor  that  the 
company  will  pay  such  subcontractor  for 
any  work  he  may  do  on  the  railroad.  In- 
dianapolis and  St.  Louis  B.  B.  Co.  v.  Miller, 
71  111.,  463.     1874. 

78.  Delivery.  A  proposition  in  writing  to 
deliver  hay  "not  to  exceed  two  hundred 
tons,'"  and  with  no  other  stipulation  as  to 
quantity,  payment  to  be  made  on  the  deliv- 
ery of  designated  instalments,  which  is  ac- 
cepted in  writing,  confers  no  right  upon  the 
party  accepting  to  enforce  delivery  to  the 
limit  mentioned,  and  leaves  it  optional  with 
each  party  to  avoid  the  agreement,  on  giv- 
ing notice  to  the  other,  at  any  period  dur- 
ing the  time  of  delivery.  Houston  and  Texas 
Central  B'y  Co.  v.  Mitchell,  38  Tex.,  85. 
1873. 

79.  Depots.  It  is  the  duty  of  a  railway 
company  to  furnish  reasonable  depot  facili- 
ties for  the  accommodation  of  the  public  in 
the  matter  of  transportation  and  travel.  St. 
Joseph  and  Denver  B.  B.  Co.  v.  Ryan,  11 
Kans.,  603.    1873. 

80.  —  contract.  Where  land  was  con- 
veyed to  a  railway  company  "in  considera- 
tion of  the  company  placing  the  station  for 
Prescott  upon  his  land,"  and  the  station  was 
built  and  maintained  for  over  twenty  years, 
when  it  was  closed  and  a  new  station  erected 
a,  mile  and  a  half  away,  held,  that  the 
gra^ntor  was  entitled  to  damages,  or  a  resti- 
tution of  the  land.  Jessup  v.  Grand  Trunk 
B'y  Co.,  38  Grant  Ch.,  Upper  Canada,  583. 
1881. 

81.  —An  agreement  to  erect,  maintain 
and  keep  a  permanent  freight  and  passenger 
station  at  a  certain  village  is  not  complied 
with  by  the  erection  of  buildings,  without 
providing  the  necessary  agents  and  em- 
ployes at  the  station.  Township  of  Wallace 
V.  Great  Western  B'y  Co.,  35  Grant  Ch.,  Up- 
per Canada,  86,  1877 ;  Same  v.  Same,  3  On- 
tario Appeal  Reports,  44,  1878. 

82.  —  The  company  leased  its  line  for 
one  thousand  years  to  another  company, 
which  latter  company  agreed  to  equip,  main- 
tain  and  work    the    line.    Held,   that  the 
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agreement  to  maintain  the  station  was  bind- 
ing upon  the  lessee.    lb. 

83.  —  Where  the  grantor,  in  considera- 
tion of  |35,  and  of  the  building  of  the  rail- 
road, conveyed  to  a  company,  its  successors 
or  assigns  forever,  in  fee  simple,  the  right 
of  way  through  his  land,  and  added  in  the 
deed  the  following  words:  "It  is  hereby 
agreed  and  understood  a  depot  and  station 
is  to  be  located  and  given  to  said  Reeves,  on 
the  land  or  strip  above  conveyed,  to  be  per- 
manently located  for  the  benefit  of  said 
Reeves  and  his  assigns,  and  to  be  used  for 
the  general  purposes  of  the  railroad  com- 
pany," the  grantee,  by  accepting  such  deed, 
entered  into  a  covenant  to  comply  with  its 
terms,  and  this  covenant  ran  with  the  land 
and  became  obligatory  upon  any  second 
oompany  which  became  the  purchaser, 
under  proper  legal  direction,  of  all  the  rights, 
privileges,  franchises  and  property  of  the 
former.  Qa.  R.  R.  Co.  v.  Reeves,  64  Ga., 
493,  1880;  11  Amer.  &  Eng.  E.  R.  Cases,  333. 

84.  —  The  owner  of  a  tract  of  land 
agreed  in  writing  to  convey  it  to  a  railway 
company  for  depot  purposes,  on  condition  it 
should  be  occupied  for  the  western  part  of 
the  company's  depot  grounds,  and  a  part  of 
the  usual  depot  buildings  be  erected  thereon. 
It  was  then  expected  that  the  other  part  of 
the  depot  grounds  and  buildings  would  be 
located  across  a  street  adjoining  the  ground 
to  be  conveyed  on  the  east,  but  nothing  was 
said  in  the  agreement  about  the  location  of 
the  same.  The  company  caused  to  be  erect- 
ed and  maintained  on  said  piece  of  ground 
s,  warehouse  for  the  accommodation  of  tije 
public  in  doing  business  on  the  road,  and 
constructed  thereon  facilities  for  loading 
and  unloading  live  stock,  coal  and  lumber, 
but  erected  the  principal  depot  buildings 
forty  rods  further  east.  Held,  that  the  com- 
pany had  complied  with  the  condition  of  the 
agreement,  and  was  entitled  to  hold  the 
land.  Pittsburgh,  Fort  Wayne  and  Chicago 
R'y  Co.  V.  Rose,  34  Ohio  St.,  319,  1873;  7 
Amer.  R'y  Rep.,  1. 

85.  —  contract  to  stop  trains  at  a  station ; 
injunction  against  breach.  Where  a  com- 
pany has  agreed  for  a  sufficient  considera- 
tion to  stop  all  trains  at  a  particular  station, 
a  court  of  equity  will  restrain  a  breach  of 
such  contract.     Lindsay  v.  Great  Northern 


iSy  Co.,   19   Bug.,  Law  &  Equity,   87;    17 
Jurist,  533.     1853. 

86.  —  damages.  One  who  executed  an 
absolute  grant  of  the  right  of  way  to  a  rail- 
way company,  in  consideration  of  one  dollar 
paid,  and  of  enhanced  value  to  result  to  his 
property  by  the  construction  of  the  road, 
claimed  damages  for  the  breach  of  a  col- 
lateral verbal  agreement  by  which  a  ter- 
minal depot  should  be  established  at  a 
particular  point,  which  was  not  done.  Held, 
that  the  measure  of  his  damages  would 
have  no  relation  to  the  value  of  the  land,  but 
would  be  determined  by  the  injury  to  the 
grantor,  caused  by  the  erection  of  a  depot  at 
another  point,  and  the  failure  to  deliver  pas- 
sengers and  freight  at  the  point  agreed  on 
for  a  terminal  depot.  Galveston,  Harris' 
burg  and  San  Antonio  R.  R.  Co.  v.  Pfeuffer, 
56  Tex.,  66,  1881;  11  Amer.  &  Eng.  R.  R. 
Cases,  373. 

87.  —  In  1870,  the  defendants,  in  consid- 
eration that  the  Montclair  R.  R.  Co.  would 
construct  a  depot  on  the  premises,  and  stop 
a  specified  number  of  daily  trains  there  for 
ten  years,  and  build  the  fences  along  the 
track,  agreed  in  writing  to  convey  to  the 
company  the  lands  necessary  for  its  track 
and  depot.  The  company  took  possession  at 
once,  and  built  its  track,  but  nothing  more. 
In  1875,  under  the  foreclosure  of  a  mortgage, 
all  of  the  Montclair  Company's  property  was 
sold,  and  a  new  company  organized.  In 
1878,  under  a  foreclosure  against  the  latter 
company,  all  of  its  property  was  sold,  and 
another  company  formed.  After  the  com- 
plainant had  been  incorporated,  the  defend- 
ants began  an  ejectment  at  law  to  recover 
their  lands,  and  this  action  was  enjoined  by 
complainant  and  relief  in  equity  sought. 
The  defendants  answered,  protesting  against 
the  specific  performance  of  their  contract, 
and  expressing  willingness  to  convey  the 
premises  to  complainant,  on  receiving  com- 
pensation therefor  and  damages  assessed  as 
of  the  date  when  the  Montclair  Company 
took  possession,  fleid,  that  they  were  equi- 
tably entitled  to  have  their  compensation  and 
damages  so  estimated.  New  York  and  Green- 
wood Lake  R.  R.  Co.  v.  Stanley,  34  N.  J.  Eq., 
55.     1881. 

88.  —  forfeiture  ;  wairer.  R.  conveyed 
to  a  railroad  company  twenty-^wo  acres  of 
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land,  upon  condition  subsequent  that  the 
company  should  locate  its  track  and  depots 
as  specified'in  the  deed.  Afterwards  it  was 
agreed  by  parol  between  R.  and  the  president 
and  chief  engineer  of  the  company  that  the 
track  and  depots  should  be  located  differ- 
ently, that  the  company  should  reconvey  to 
'R.  the  twenty-two  acres,  and  that  R.  should 
Convey  to  the  company  six  acres,  a  part  of 
the  twenty-two.  The  six  acx'es  were  marked 
off  in  a  map  made  by  the  company,  as  its 
property,  and  the  track  and  depots  located 
thereon  according  to  the  last  agreement.  R. 
aftei'wards  applied  to  the  president  of  the 
company  for  a  conveyance.  He  declined  to 
make  it  until  it  was  ascertained  how  much 
of  the  twenty-two  acres  another  connecting 
railroad  company  might  need  for  depot  pur- 
.poses,  stating  that  then  all  not  so  needed 
would  be  recon  veyed.  He  told  R. ,  however, 
to  go  ahead  and  make  sales  of  town  lots, 
parts  of  the  property,  and  the  company 
would  convey  to  his  vendees.  Upon  the 
president's  death,  R.  brought  this  agreement 
to  the  notice  of  his  successor,  who  recog- 
nized it,  and  promised  that  it  should  be  car- 
ried out.  R.  laid  off  town  lots  on  the  sixteen 
acres,  and  sold  many,  which  were  afterwards 
improved.  The  company's  officers  were 
aware  of  these  sales,  and  saw  the  improve- 
ments being  made.  In  a  subsequent  contro- 
versy between  R.  and  the  company  the  latter 
asserted  its  right  to  the  whole  twenty-two 
acres,  denying  the  authority  of  its  president 
and  chief  engineer  to  make  the  agi'eeraent 
to  reconvey,  and  insisting  that  it  was  void, 
because  not  in  writing.  Hdd,  that  the  com- 
pany was  estopped  to  deny  the  authority  of 
its  own  officers,  and  that  R.  was  entitled  to 
all  the  land  except  the  six  acres.  Held,  also, 
that  R.,  by  the  agreement  aforesaid,  had 
waived,  as  to  the  six  acres,  his  right  to  a  for- 
feiture for  non-compliance  by  the  company 
with  the  condition  in  the  deed.  Vichshurg 
and  Meridian  R.  R.  Co.  v.  Ragsddle,  54 
Miss.,  200.     1876. 

89.  —  hotel  and  refreshment  rooms.  In 
1840  a  railway  company  entered  into  an 
agreement  under  seal  to  grant  A.  a  lease  for 
ninety-nine  years  of  the  hotel  to  be  erected 
at  X.  station,  with  power  for  the  company 
to  determine  the  lease  if  any  complaint  as 
to  the  mode  of  carrying  on  the  business 


should  not  be  remedied  within  three  months 
after  notice  of  such  complaint.  It  was  also 
agreed  that  the  lessees  "should  have  the 
occupation  of  the  refreshment  rooms  at  X. 
station,  subject  to  the  same  restrictions  and 
provisions  as  relate  to  the  carrying  on  the 
business  of  the  hotel,  both  as  regards  the 
quality  and  prices  of  provisions,  and  manage- 
ment thereof."  The  lease  granted  in  pursu- 
ance of  this  agreement  was  confined  to  the 
hotel,  and  contained  no  mention  of  the  re- 
freshment rooms.  The  refreshment  rooms 
on  the  up  line,  adjoining  the  hotel,  had  been 
always  occupied  with  it.  In  1849,  B.,  a  di- 
i-ector  of  the  company  (head  of  a  firm  at  X., 
who  were  assignees  of  the  lease  of  the 
hotel),  erected,  at  a  cost  of  £300,  refreshment 
rooms  on  the  down  line,  pursuant  to  an 
alleged  agreement  with  the  company  that  his 
firm  should  have  a  lease  of  such  refreshment 
rooms  for  a  term  co-extensive  with  the  lease 
of  the  hotel.  The  only  evidence  of  s  ich 
agreement  was  this  minute  in  the  books  of 
the  company:  "A  ground  rent  of  £3  per 
annum  was  ordered  to  be  fixed  for  the  new 
refreshment  rooms  built  by  the  lessees  at  the 
down  station  in  X."  In  1837  the  company 
gave  notice  to  C,  the  assignee  from  B.  of  the 
lease,  and  occupier  of  both  refreshment 
rooms,  that  its  arrangements  with  reference 
to  a  new  station  (recently  erected)  at  X. 
would  involve  the  determination  of  his  ten- 
ancy of  the  existing  refreshment  rooms. 
Held,  1.  As  to  the  refreshment  rooms  on  the 
down  Une,  that  no  agreement  of  which  the 
specific  performance  could  be  granted  was 
proved,  and  that  in  any  case  the  court  could 
not  enforce  specific  performance  of  an 
agreement  by  a  director  with  the  company 
for  the  benefit  of  himself  or  his  firm.  3.  As 
to  the  upper  refreshment  rooms,  that  the 
occupation  was  not  determinable  at  the  mere 
will  of  the  company,  and  that  C.  was  enti- 
tled to  have  the  agreement  of  1840  carried 
into  effect  by  having  a  deed  executed  to 
him  as  the  assignee  of  A.,  with  all  proper 
provisions,  granting  the  right  of  occupation 
of  the  upper  refreshment  rooms  to  him,  his 
assigns  and  nominees,  being  tenants  of  the 
hotel,  subject  to  the  provisions  and  restric- 
tions contained  in  the  agreement.  Flanagan 
V.  Great  Western  R'y  Co.,  Law  Reports,  7 
Equity  Cases,  116.     1868. 
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90.  —  In  a  declaration  in  covenant  the 
plaintiffs  stated  that  the  defendant  demised 
to  them  certain  refreshment  rooms  at 
Swindon  for  ninety-nine  years,  at  the  yearly 
rent  of  Id.,  and  that  the  plaintiffs  covenanted 
to  complete,  keep  in  repair  and  insure  the 
said  rooms ;  that  the  defendant  covenanted 
that,  in  case  the  rooms  should  be  disused  as 
the  regular  and  general  place  of  stoppages 
for  the  refreshment  of  passengers,  it-  would 
purchase  the  buildings  of  plaintiffs  on  cex'- 
tain  terms ;  that  it  was  by  the  said  indenture 
declax-ed  to  be  the  intention  of  defendant 
and  the  understanding  of  the  plaintiffs  that 
all  trains  conveying  passengers,  not  being 
goods  trains  or  tx-ains  to  be  sent  express  or  for 
special  purposes,  or  trains  not  under  the  con- 
trol of  the  defendant,  which  should  pass  the 
Swindon  station,  up  or  down,  should  stop 
there  for  refreshment  of  passengers  for  a 
reasonable  time  of  about  ten  minutes,  and 
that  the  defendant  did,  by  the  said  indenture, 
covenant  and  agree  with  the  plaintiffs  not  to 
do  any  act  which  should  have  an  effect  con- 
trary to  the  above  intention.  Bi-each,  that, 
whilst  the  Swindon  station  was  used  as  the 
regular  and  general  place  of  stoppage  for 
refreshm.ent  of  passengers,  the  defendant 
caused  divers  trains  carrying  passengers,  be- 
ing trains  under  the  control  of  the  defendant, 
and  not  express  trains,  etc.,  to  pass  the  Swin- 
don station,  both  up  and  down,  without  stop- 
ping there  for  the  refreshment  of  passengers 
for  a  reasonable  period  of  ab6ut  ten  minutes, 
Or  any  other  reasonable  period,  and  caused 
the  said  trains  to  stop  there  for  a  short  and 
unreasonablB  period,  to  wit,  one  minute,  and 
no  more,  not  being  sufficient  to  enable  the 
passengers  to  obtain  any  refreshment  there. 
Held,  on  demurrer,  that  the  declaration  of 
the  above  intention,  talsen  in  conjunction 
with  the  rest  of  the  indenture,  amounted  to 
an  absolute  covenant  by  the  defendant  that 
the  arrangement  for  trains  to  stop  at  Swin- 
don should  continue  as  long  as  the  company 
chose  to  make  it  the  general  place  of  stop- 
page for  refreshment;  that  a  good  breach 
was  assigned.  Higby  v.  Great  Western  R'y 
Co.,  4  Eng.  R.  R.  &  Canal  Cases,  190.  1845. 
See,  also.  Same  v.  Same,  ib.,  175,  1846;  Same 
V.  Same,  14  Meeson  &  Welsby  (Exchequer), 
811,  1845. 

91.  —  A    railway    company    covenanted 


with  the  builders  of  refreshment  rooms  at  a 
station  on  the  line  of  railway  that  all  trains 
which  should  pass  the  station  cai'rying  pas- 
sengers, not  being  goods  trains  or  trains  to 
be  sent  express  or  for  special  purposes,  and 
except  trains  not  under  the  conti:ol  of  the 
company,  should  stop  for  a  reasonable  period 
of  about  ten  minutes.  The  postmaster- 
general,  proceeding  under  an  act  of  parlia- 
ment which  was  passed  before  the  fcovenant 
was  made,  required  the  company  to  run  a 
train  carrying  mails  at  a  certain  hour,  and 
stopping  at  the  station  for  five  minutes  only. 
Held  (reversing  the  order  of  Wickens,  V.  C), 
that  such  a  train  was  a  train  "not  under  the 
control  of  the  company,"  within  the  mean- 
ing of  th^  exception.  Phillips  v.  Great 
Western  R'y  Co.,  Law  Reports,  7  Chancery 
Appeal  Cases,  409;  2  Eng.  (Moak),  316.    1872. 

92.  —  restraint  of  location  of  depot ; 
illegality.  Where  the  owner  of  lots  con- 
veyed the  same  in  trust,  for  the  benefit  of  a 
railroad  company,  in  consideration  of  the 
illegal  agreement  of  the  company  not  to 
establish  any  depot  or  station  vvithin  tliree 
miles  of  a  certain  place  on  its  road,  and  the 
tiustee  afterward  reconveyed  the  pi-operty 
back  to  the  grantor,  it  was  held  that  the 
company  could  not  maintain  a  bill  to  have 
the  lots  sold  for  its  benefit,  and  have  the 
same  agaiTi  conveyed  to  a  trustee  for  its  ben- 
efit, nor  could  it  claim  the  right  to  have  the 
taxes  paid  on  the  lots  made  a  charge  thereon 
for  its  reimbui'sement.  St.  Louis,  Jackson- 
ville and  Chicago  M.  R.  Co.  v.  Mathers,  104 
111.,  257,  1882;  9  Amer.  &  Eng.  R.  R.  Cases, 
600. 

93.  — The  plaintiffs  procured  the  con- 
veyance to  the  defendant  of  certain  lots  in 
the  city  of  Des  Moines  upon  consideration 
of  a  pi-omise  by  defendants  i  that  it  would 
build  depots  thereon,  which  should  be  the 
only  ones  built  or  maintained  by  it  in  said 
city.  Defendant  built,  and  has  since  main- 
tained, both  passenger  and  freight  depots 
thereon,  but,  haviiig  also  built  a  depot  in 
another  part  of  the  city,  an  action  was 
brought  by  plaintiffs  to  recover,  as  dam- 
ages, the  value  of  the  lots  convoyed.  Held, 
that  such  action  was  based  upon  the  con-  , 
tract,  which  was  illegal  and  void  as  against 
public  policy,  and,  the  parties  being  in  pari 
delicto,  the  action  could  not  be  maintained. 
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Williamson  v.   Chicago,  Rock  Island   and 
Pacific  B.  E.  Co.,  53  la.,  136.     1880. 

94.  —  right  of  way ;  agreement  to  build 
depot,  etc.;  lease  of  line  to  another  com- 
pany. Where  the  petition  sets  out  the  exe- 
cution of  a  written  agreement  between  the 
J.  C.  and  Ft.  K.  B'y  Co.  and  a  land  owner 
for  a  right  of  way  for  a  railroad  through  the 
latter's  premises,  upon  the  condition  that 
such  company  should  construct  a  side  track, 
depot  and  station  buildings  on  the  premises 
of  the  land  owner,  and  furnish  to  such  per- 
son Osage  orange  plants  to  fence  the  rail- 
way, and  also  pay  him  for  growing  the 
fence  when  sufficient  to  turn  stock ;  the  as- 
sumption of  the  obligations  therein  created 
against  the  J.  C.  and  Ft.  K.  R'y  Co.  by  the 
K.  P.  R'y  Co. ;  the  fact  that  the  only  con- 
sideration moving  the  land  owner  to  part 
with  his  land  for  such  right  of  way  was  the 
concuiTent  agreement  of  the  railway  com- 
pany ;  the  entry' and  possession  of  the  two 
corporations  upon  the  premises  of  the  land 
owner,  in  pursuance  of  the  agreement,  and 
the  continued  use  and  occiipation  of  the 
same  for  a  right  of  way  by  the  K.  P.  E'y 
Co. ;  the  failure  and  refusal  of  either  com- 
pany to  perform  any  of  the  said  agi-eements 
contained  in  the  contracts;  the  damage  oc- 
casioned by  such  failure  and  the  demand  of 
judgment,— held,  that  sufficient  facts  are 
therein  set  forth  to  constitute  a  cause  of 
action  against  the  K.  P.  R'y  Co.  Kansas 
Pacific  R'y  Co.  v.  Hopkins,  18  Kans.,  494, 
1877;  15  Amer.  R'y  Rep.,  287. 

95.  —  Where,  in  such  an  action  as  above 
stated,  the  two  railway  companies  are  im- 
pleaded together,  but  a  demurrer  to  the  evi- 
dence is  sustained  as  to  the  one  company, 
and  thereafter  the  cause  is  prosecuted  against 
the  other  company  only,  the  election  to  pro- 
ceed against  the  latter  company  implies  an 
abandonment  of  the  former ;  and  the  action 
against  the  latter  is  maintainable  on  well 
settled  rules.  The  promise  of  the  K.  P.  R'y 
Co.  to  the  J.  C.  and  Ft.  K.  R'y  Co.,  made 
upon  a  valid  consideration,  and  having  been 
adopted  by  the  land  owner,  is  to  be  deemed 
as  made  to  him,  though  he  was  not  a  party 
nor  cognizant  of  it  when  made.    lb. 

96.  —  spoclflc  performance.  A  railway 
company  agreed  for  valuable  consideration 
with  a  land  owner  to  erect,  construct  and  fit 


up  a  station  on  certain  lands  which  it  had 
bought  from  him.  The  agreement  contained 
no  further  description  of  the  station,  nor  any 
stipulations  as  to  the  use  of  it.  Tlie  com- 
pany having  refused  to  erect  a  station  in  the 
specified  place,  and  substituted  one  at  a  dis- 
tance of  two  miles,  held  (affirming  the  de- 
cision of  Bacon,  V.  C),  that  the  case  was  one 
in  which  justice  could  be  better  done  by  an 
inquiry  as  to  damages  than  by  a  decree  for 
specific  performance.  Wilson  v.  Northamp- 
ton and  Banbury  Junction  R'y  Co.,  Law 
Reports,  9  Chancery  Appeal  Cases,  279. 
1874. 

97.  —  Where  the  owner  relinquishes  to  a 
railway  company  the  right  of  way  over  his 
land,  the  depot  under  the  relinquishment  to 
be  located  at  a  certain  designated  point  on  it, 
he  cannot,  after  relinquishment  and  entry 
by  the  company,  maintain  trespass  or  eject- 
ment against  the  company  for  failing  so  to 
locate  the  station ;  but  he  may  recover  dam- 
ages resulting  from  their  appropriation  of 
his  land  under  false  pretenses,  and  his  meas- 
ure of  damages  would  be  payment  for  his 
land,  and  all  subsequent  injuries  occasioned 
by  the  construction  of  the  railroad,  as  though 
no  such  grant  of  the  right  of  way  had  ever 
been  made.  And  in  such  suit,  in  the  esti- 
mation .of  damages,  the  defendant  would  not 
be  entitled  to  such  considerations  as  would  be 
appropriate  in  proceedings  for  original  con- 
demnation or  an  exercise  of  the  power  of 
eminent  domain.  Or  he  may  have  his  rem- 
edy in  equity  for  specific  performance.  Hub- 
bard V.  Kansas  City,  St.  Joseph  and  Coun- 
cil Bluffs  R.  R.  Co.,  63  Mo.,  68,  1876;  30 
Amer.  R'y  Rep.,  448. 

98.  —  On  the  purchase  of  land  by  a  rail- 
way company  in  1838,  the  company  cove- 
nanted with  the  land  owners  that  a  piece  of 
the  land  purchased  should  forever  thereafter 
be  used  as  a  first-class  station.  The  station 
was  built,  and  the  railway  was  completed  in 
1843 ;  the  railway  company  was  afterwards 
made  part  of  a  company  with  a  much  greater 
length  of  railway.  In  1869  the  land  owner 
filed  a  bill  to  compel  the  company  to  build  a 
larger  station,  and  to  stop  all  the  trains  at  that 
station.  Held,  that,  as  the  existing  station 
had  not  been  objected  to,  and  had  remained 
for  many  years,  and  as  it  did  not  appear  that 
the  passengers   vierj  numerous,   the  court 
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would  >not  compel  a  larger  station  to  be 
built ;  but  that  as  many  trains  as  stopped  at 
any  other  station  between  the  termini  of  the 
■original  railway,  excepting  mail,  express 
and  special  trains,  must  stop  at  this  station. 
Hood  V.  North  Eastern  B'y  Co.,  Law  Re- 
ports, 5 'Chancery  Appeal  Cases,  525.     1870. 

99,  —  On  the  purchase  of  land  by  a  rail- 
way company  in  1838,  the  company  entered 
into  a  covenant  with  the  vendors  that  a 
specified  portion  of  the  land  purchased 
should  be  "  forever  thereafter  used  and  em- 
ployed as  and  for  a  flrst-class  station  or  place 
for  the  purpose  of  taking  up  and  setting  down 
passengers  traveling  along  the  railway."  The 

-  company  having  broken  its  covenant  by 
stopping  at  this  particular  station  only  such 
trains  as  stopped  at  all  (or  nearly  all)  other 
stations,  and  also  by  gradually  withdrawing 
at  the  station  the  accommodation  originally 
provided  for  passengers,  held,-tha,t  the  land 
owner  was  entitled  to  a  decree  ordering  the 
company  to  supply  the  necessary  rooms  and 
conveniences,  (to  be  ascertained  at  chambers) 
for  the  accommodation  of  a  first-class  station, 
and  restraining  the  company  from  allowing 
any  of  its  ordinary  or  fast  ti'ains,  other  than 
mail,  express,  or  special  trains,  to  pass  the 
station  without  stopping  to  set  down  or  take 
up  passengers,  subject  to  liberty  to  apply,  in 
certain  events,  for  a  relaxation  of  the  injunc- 
tion. Hood  V.  North  Eastern  R'y  Co.,  Li0,w 
Eeports,  8  Equity  Cases,  666.     1889. 

100,  Employes ;  releasing  from  liability, 
A  railroad  company  cannot  contract  in  ad- 
vance with  its  employes  for  the  waiver  and 
release  of  the  statutory  liability  imposed 
upon  every  railroad  company  organized  or 
doing  business  in  the  state  by  ch.  93,  Laws 
of  1874.  Such  a  contract  is  void,  and  no  de- 
fense to  an  aetion  brought  by  an  employe  of 
a  railroad  company  for  damages  done  to  him 
in  consequence  of  the  negligence  or  misman- 
agement of  a  co-employe.  Kansas  Pacific 
M'y  Co.  V.  Feavey,  29  Kans.,  169,  1883;  11 
Amer.  &  Eng.  E.  E.  Cases,  260. 

101,  —  suit  for  wrongful  discharge.  In 
an  action  by  a  superintendent  against  a  rail- 
way company  for  improperly  dismissing  him 
from  its  employ,  held,  that  the  plaintiff  was 
entitled  to  have  an  inspection  of  all  minutes 
or  entries  in  the  company's  books  having  any 
reference    to    the    plaintiff's    employment. 


Hill  V.  Great  Western  Jt'y  Co.,  10  Common 
Bench  (N.  S.),  148;  100  E.  C.  L.,  148.     1861. 

102.  Evidence;  usage.  The  general  cus- 
tom or  usage  of  a  railway  company,  or  of 
various  companies,  cannot  be  shown  to 
modify  an  unambiguous  contract  for  car- 
riage of  freight.'  Martin  v.  Union  Paoifl,o 
R.  R.  Co.,  1  Wyoming,  143.     1873. 

103.  —  right  of  way ;  parol  evidence. 
Where  a  party  agrees  to  release  the  right  of 
way  for  a  railroad  over  any  of  his  lands  in  a 
county,  parol  evidence  cannot  be  received 
to  show  that  it  was  expected  the  road  would 
be  located  by  a  different  route  over  other 
lands  of  the  party.  Conwell  v.  Springfield 
and  Northwestern  R.  R.  Co.,  81  lU.,  332. 
1876. 

104.  Exchange  of  property.  Plaintiff 
contracted  to  deliver  to  the  defendants  old 
railroad  iron  at  $51  per  ton,  and  to  receive 
in  exchange  therefor  "fish  joints,"  at  $1.65 
each.  Plaintiff  delivered  old  iron  in  excess 
of  the  "fish  joints"  received;  the  iron  in 
excess  was  not  ordered  by  defendants;  it 
was  shipped  to  them  without  notice,  and 
upon  its  arrival  they  notified  plaintiff  that . 
they  did  not  need  it,  but  would  receive  it  on 
account  of  "fish  joints,''  to  which  notice 
plaintiff  made  no  objection.  Held,  that 
plaintiff  was  not  entitled  to  recover  the 
Value  of  the  excess  without  proof  of  a  breach 
of  the  agreement  on  the  part  of  defendants 
by  a  refusal  to  deliver  "fish  joints"  to  the 
extent  of  the  iron  delivered.  Long  Island 
R.  R.  Co.  V.  Verree,.69  N.  Y.,  486.     1877. 

105.  Excursion  train ;  agent.  Plaintiff, 
station  agent  of  a  railroad  company,  sued 
the  company  for  damages  for  breach  of  an 
alleged  contract  in  failing  to  furnish  a  train 
for  an  excursion.  Upon  correspondence  had 
the  company  supposed  the  train  was  in- 
tended for  a  third  pai-ty  and  agreed  to  fur- 
nish it  on  certain  terms,  but  afterwards 
refused  on  discovering  that  plaintiff  was  at- 
tempting to  procure  it  for  his  own  benefit. 
Held,  that  plaintiff  could  not,  from  his  fidu- 
ciary relation  towards  the  company,  enter 
into  a  binding  contract  with  it  for  such  pur- 
pose, unless  it  agreed  thereto  after  being 
fully  advised  of  all  the  circumstances.  Pe- 
grain  v.  Charlotte,  Columbia  and  Augusta 
R.  R.  Co.,  84  N.  C,  696,  1881;  6  Anier.  & 
Eng.  E.  E.  Cases,  470. 
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106.  —  The  general  ticket  agent  of  a  rail- 
way company,  who  has  made  a  contract  to 
run  an  excursion  train  on  certain  terms,  has 
power  to  change  the  terms  of  said  contract. 
Louisville,  etc.,  R'y  Co.  v.  Henly,  13  Amer.  & 
Eng.  R.  R.  Cases  (Ind.),  301.     1883. 

107.  Executory.  The  provision  in  the  act 
concerning  railroad  corporations,  that  "no 
contract  shall  be  binding  on  the  company 
unless  made  in  writing,"  refers  only  to  con- 
tracts wholly  executory;  but  the  action 
against  the  corporation  on  such  verbal  exec- 
utory contracts  must  be  brought  upon  an 
implied  promise,  and  the  recoveiy  must  be 
limited  to  the  value  of  the  benefit  received 
by  the  corporation.  Foullce  v.  San  Diego 
aiid  Qila  Southern  Paoifio  B.  S.  Co.,  51  Cal., 
365,  1876;  11  Amer.  R'y  Rep.,  494. 

108.  —  In  an  action  on  a  contract  to  de- 
liver goods,  when  the  plaintiff  performs,  the 
defendant  having  continuously  called  for 
execution  of  the  contract,  it  is  not  compe- 
tent for  the  latter  to  refuse  to  accept  per- 
formance ;  but  if,  upon  notice  of  the  prom- 
isor of  an  executory  contract  that  he  will 
not  perform,  the  promisee  accepts  the  situa- 
tion and  treats  the  contract  as  at  an  end, 
the  promisor  cannot  afterwards,  by  changing 
his  mind,  compel  the  promisee  to  accept 
performance.  New  Brunnwiok  and  Canada 
B.  B.  Co.  V.  Wheeler,  IS  Federal  Reporter, 
377.     1883. 

109.  Faro  boxes.  A  contract  to  furnish 
fare  boxes  upon  a  conditional  sale  con- 
strued. Slawson  V.  Albany  B'y  Co.,  3 
Thompson  &  Cook  (N.  Y.  Supreme  Ct.),  768; 
1  Hun  (N.  Y.),  438,  1874;  affirmed,  60  N.  Y., 
606,  1875. 

110.  Fencing.  In  an  action  against  a 
railway  company  for  a  breach  of  a  simple 
contract  to  make  culverts  and  fences  along 
its  right  of  way,  the  declaration  alleged 
two  considei-ations:  a  waiver  by  plain tiflF 
of  a  right  of  appeal  from  the  Eissessment 
of  damages  for  right  of  way,  and  plaintiff's 
agreement  to  convey  the  right  of  way  by 
deed.  The  plaintiff  testified  that  he  did 
not  agree  to  give  a  deed,  and  that  nothing 
was  said  about  one,  and  the  proof  failed 
to  show  that  anything  was  said  about  waiv- 
ing any  right  of  appeal,  and  no  proceedings 
were  shown  to  condemn  the  land,  so  as  to 
show  there  was  any  right  of  appeal.     Held, 


that  no  recovery  could  be  had  upon  the  con- 
tract, for  the  want  of  proof  of  a  sufficient 
consideration.  Indianapolis,  Bloomington 
and  Western  B'y  Co.  v.  Rhodes,  76  111.,  383. 
1875. 

111.  —  Where,  in  consideration  of  a  right 
of  way  for  a  railroad  company,  such  com- 
pany covenanted  that  it  would  construct  a 
lawful  fence  on  each  side  of  the  railroad 
track,  and  a  crossing  with  cattle-guards  on 
each  of  the  eighty  acres  of  the  land  de- 
scribed in  the  agreement  at  such  places  as 
the  owner  of  the  land  should  designate,  and 
in  default  thereof  would  forfeit  and  p  ly  to 
the  owner  of  the  premises  the  sum  of  $1,000, 
Md,  the  sum  of  |1,000  must  be  construed  as 
a  penalty,  and  on  default  that  the  owner  is 
entitled  to  recover  his  actual  damages  only. 
St.  Louis  and  San  Francisco  B'y  Co.  v. 
Shoemaker,  37  Kans.,  677,  1883;  11  Amer.  & 
Eng.  R.  R.  Cases,  379. 

112.  —  A  railroad  company,  which  is  the 
successor  of  another  railroad  company,  hav- 
ing secured  the  railroad  franchises  and  prop- 
erty through  a  judicial  sale,  made  by  a  de- 
cree of  a  court  having  jurisdiction,  and 
using  lands,  for  the  occupation  of  which  tlie 
prior  company  had  by  parol  entered  into 
an  agreement  with  the  owner  in  regard  to 
damages,  fencing  and  repairs,  is  bound  by 
that  agreement.  Wheeling,  Pittsburgh  and 
Bitltimore  B.  B.  Co.,  Appeal  of,  1  Penny- 
packer  (Pa.),  880.     1880. 

113.  —  Where  the  owner  of  land  executed 
an  agreement  with  a  railway  company, 
which  constituted  not  only  an  irrevocable 
license  to  enter,  and  occupy  a  part  of  the 
same  as  a  right  of  way,  but  obliged  the 
owner,  as  soon  as  the  road  was  finally  lo- 
cated and  built,  to  convey  to  the  company 
the  right  of  way  of  fifty  feet  on  each  side  of 
the  center  of  the  road,  it  was  hold  tliat  the 
failure  of  the  company  to  perform  conditions 
subsequent  contained  in  the  agreement, 
such  as  fencing,  etc.,  furnished  no  ground 
for  the  revocation  of  the  license  under 
Which  the  comp'any  entered  and  constructed 
its  road,  atj  complete  indemnity  in  damages 
were  recoverable  therefor  in  an  action  at 
law.  Morris  v.  Indianapolis,  Bloomington 
and  Western  B'y  Co.,  76  111.,  533.     1875. 

114.  —  The  defendant,  in  consideration  of 
the  grant  of  a  right  of  way  through  the 
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plaintiff's  land,  agreed  to  build  for  the  plaint- 
iff a  certain  wagon  road,  and  also  to  fence 
both  sides  of  the  way.  In  an  action  for  the 
breach  of  these  agreements,  held,  that  the 
plaintiff  was  entitled  to  recover  -what  it 
would  reasonably  cost  to  construct  the  road 
and  fence.  Taylor  v.  North  Pacific  Coast  R. 
B.  Co.,  58  Cal.,  317.     1880. 

115.  Ferry  coinijany.  A  ferry  company 
granted  rights  and  easements  to  a  railroad 
company  over  two  tracts  of  land,  which 
were  assumed  to  be  a  distinct  property  from 
the  ferry  franchise,  in  consideration  of  which 
the  railroad  company  covenanted  with  the 
ferry  company  always  to  employ  the  latter 
to  transport  over  the  Mississippi  river  all 
property  and  persons  which  might  be  taken 
across  the  river  either  way,  by  the  railroad 
company,  either  for  the  purpose  of  being 
transported  on  the  railroad  of  the  grantee  or 
having  been  brought  to  said  river  upon  said 
railroad,  so  that  the  ferry  company,  its  rep- 
resentatives and  assigns,  owners  of  the  ferry, 
should  have  the  profits  of  the  transportation, 
etc.  Held,  that  as  the  covenant  was  for  the 
benefit  of  the  owners  of  the  ferry,  and  not 
for  the  owners  of  the  land  out  of  which  the 
easement  was  granted,  a  separate  and  dis- 
tinct property,  the  ferry  company  could  not 
maintain  an  action  at  law  against  a  party 
succeeding  to  the  rights,  property  and  fran- 
chises of  the  railroad  company  for  a  breach 
of  the  covenant.  Wiggins  Ferry  Co.  v. 
Ohio  and  Mississippi  B'y  Co.,  94  111.,  83. 
1879. 

116.  Forfeiture.  A  building  contract,  by 
which  the  plaintiffs  contracted  with  the  de- 
fendant to  construct  a  dock  and  other  works 
in  connection  therewith,  provided  as  fol- 
lows* "Should  the  contractor  fail  to  pro- 
ceed in  the  execution  of  the  works  in  the 
manner  and  at  the  rate  of  progress  required 
by  the  engineer,  or  to  maintain  the  said 
works,  as  hereinafter  mentioned,  to  the 
satisfaction  of  the  engineer,  his  contract 
shall,  at  the  option  of  the  company,  but  not 
otherwise,  be  considered  void  as  far  as  re- 
lates to  the  works  or  naaintenance  remaining 
to  done ;  and  all  sums  of  money  that  may 
be  due,  and  all  the  contractors'  implements 
and  materials,  shall  be  forfeited  to  the  com- 
pany, and  the  amount  shall  be  considwediiis 
ascertained  damages  for  breach  of  contract;" 


The  contract  provided  that  "the  whole  of 
the  works  should  be  entirely  completed  on 
or  before  the  31st  of  August,  1873."  'The 
works  were  not  completed  by  that  date. 
There  vs^ere  otlier  clauses  in  the  conti'act,  in 
the  following  terms:  "If  the  contractors 
shall  not  complete  the  said  works  within  the 
period  limited  for  the  purpose,  or  if  they 
shall  become  bankrupt,  or  if  from  any  cause 
whatever  (not  ai-ising  from  any  acts  done  or 
omitted  to  be  done  by  the  said  company, 
contrary  to  the  true  intent  and  meaning  of 
these  presents)  they  shall  be  delayed  or  pre- 
vented in  the  completion  of  the  said  works 
according  to  the  specification,  it  shall  be 
lawful  for  the  company,  without  any  previ- 
ous notice,  to  take  the  works  entirely  or  in 
part  out  of  their  hands,  and  to  employ  any 
other  contractor  to  complete  the  same." 
"  Should  the  engineer  be  at  any  time  dissat- 
isfied with  the  nature  or  mode  of  proceeding 
with,  or  at  the  rate  of  progress  or  mainte- 
nance of  the  works,  or  any  part  thereof,  he 
shall  have  full  power  to  procure  and  make 
use  of  all  labor  and  materials  from  the  money 
that  may  then  be  due  or  that  may  become' 
due  to  the  contractor;  but  it  is  hereby  ex- 
pi'essly  declared  that  the  possession  of  this 
power  by  the  engineer  shall  not  in  any  de- 
gree relieve  the  contractor  from  his  obliga- 
tion to  proceed  in  the  execution  of  and  com- 
plete the  works  with  the  requisite  expedition. 
or  to  maintain  them  as  hereinafter  men- 
tioned," On  the  33d  of  January,  1874,  and 
consequently  after  the  time  fixed  by  the 
contract  for  completion  of  the  works,  the 
defendant  gave  notice  to  the  plaintiffs  to 
avoid  the  contract,  and  thereupon  took  pos- 
session of  the  "works  and  of  the  naaterials 
and  implements  of  the  plaintiffs.  Held, 
that  upon  the  true  construction  of  the  con- 
tract, the  clause  above  set  forth,  with  refer- 
ence to  the  avoidance  of  the  contract  and 
the  forfeiture  of  the  contractors'  imple- 
ments and  materials,  could  only  be  enforced 
before  the  time  originally  fixed  for  com- 
pletion of  the  works  had  expired.  Walker 
V.  London  and  North  Western  R'y  Co.,  Law 
Reports,  1  Common  Pleas  Division,  518, 
1876;  17  Eng.  (Moak),  403. 

117.  —  breach.  A  contractor  does  not  for- 
feit his  right  to  the  fifteen  per  cent,  retained' 
by  his  employer  under  the  contract  when'  he 
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is  driven  from  liis  work  by  the  unreasonable 
and  arbitrary  conduct  of  those  representing 
the  employer  company.  Elizabethtown  and 
Paducah  B.  B.  Co.  v.  Pottinger,  10  Bush 
(Ky.),  185.     1873. 

118.  —  A  person  in  possession  of  land 
under  a  contract  of  purchase,  by  the  terms 
of  which  it  is  provided  that  a  failure  to  pay 
at  the  time  agreed  upon  shall  work  a  com- 
plete forfeiture  of  his  interest,  has  no  right, 
after  default  made,  to  sell  the  fence-rails 
used  to  inclose  the  premises.  Hannibal  and 
St.  Joseph  B.  B.  Co.  v.  Crawford,  68  Mo., 
80.     1878. 

119.  '—  time  essence.  Where  the  time  is 
made  the  essence  of  the  contract  by  the  ex- 
press terms  thereof,  and  the  language  of  the 
instrument  discloses  that  a  strict  compli- 
ance with  its  conditions  was  the  intention 
of  the  parties,  a  failure  in  performance  will 
entitle  the  obUgor  to  declare  a  forfeiture. 
Jowa  Bailroad  Land  Co.  v.  Mickel,  41  la., 
403.     1875. 

120.  —  "Where  after  default  in  the  payment 
of  the  last  instalment  due  upon  a  contract 
for  the  conveyance  of  land,  which  made 
time  of  its  essence,  an  extension  for  a  cer- 
tain time  was  granted  upon  consideration  of 
the  payment  of  interest  at  a  higher  rate, 
it  was  held  that  the  provision  of  the  original 
contract  making  time  of  its  essence  did  not 
apply  to  the  time  as  extended.  Van  Vran- 
Jeen  v.  Cedar  Bapids  and  Missouri  Biver  B. 
B.  Co.,  55  la.,  135.     1880. 

121.  —  The  forfeiture  of  a  time  essence 
conti-act  for  sale  of  railway  lands  fenforced. 
Mo.  Biver,  Ft.  Scott  and  Gulf  B.  B.  Co.  v. 
Brickley,  31  Kans.,  275.     1878. 

122.  —  A  contract  for  sale  of  land,  with 
condition  as  to  forfeiture,  construed.  Cun- 
ningham V.  III.  Central  B.  B.  Co.,  77  111., 
178.     1875. 

123.  —  Where  time  was  made  essential 
in  a  contract  of  purchase,  and  it  provided 
for  a  forfeiture  of  the  purchase  if  pay- 
ments were  not  punctually  made,  and  of 
all  rights  acquired  under  it,  without  any 
right  in  the  vendee  of  reclamation  or  com- 
pensation for  money  paid,  etc.,  the  vendor 
declared  a  forfeiture  for  default  of  making 
payment  of  the  notes  given  for  the  purchase 
money,  when  due,  but  did  not  surrender  the 
notes  to  the  purchaser;  held,  that  the  pur- 


chaser was  not  entitled  to  a  specific  perform- 
ance, and  that,  under  such  contract,  an  offer 
to  return  the  notes  was  not  necessary  before 
declaring  the  forfeiture.  Phelps  v.  Illinois 
Central  B.  B.  Co.,  63  III,  468.     1873. 

124.  Free  pass.  The  rector  of  Woodstock 
filed  a  bill  against  the  Great  Western  R'y  Co. 
for  the  specific  performance  of  an  alleged 
contract  for  a  free  pass  for  himself  and  his 
successors,  as  the  consideration  for  certain 
rectory  land  conveyed  by  thq  plaintiff  to  the- 
company  for  railway  purposes.  The  court 
of  chancery  decreed  for  the  plaintiff.  The 
court  of  appeal,  not  being  satisfied  with  the 
evidence  of  the  alleged  contract,  and  also 
deeming  the  contract  to  be  open  to  various 
objections,  reversed  the  decree,  and  ordered 
the  bill  to  be  dismissed  with'  costs.  Bettridge 
V.  Qreat  Western  Ry  Co.,  8  Grant  (Error  & 
Appeal,  Upper  Canada),  58.     1866. 

125.  —  An  agreement  between  two  com- 
panies, by  which  a  railway  company  agreed 
with  the  other  to  furnish  free  passes  for 
certain  officers  and  employes,  is  valid. 
Niagara  Falls  Bridge  Co.  v.  Oreat  Western 
Ry  Co.,  35  Upper  Canada  (Queen's  Bench), 
313.     1866. 

126.  —  A  railway  company  agreed  to 
give  to  D.,  during  his  life,  a  free  pass  over 
its  road  for  himself  and  family.  The  com- 
pany afterwards  refused  to  comply  with  its 
contract,  and  D.  brought  an  action  to  re- 
cover damages  for  the  breach.  Held,  that 
no  other  rule  could  be  applied  to  the  case  but 
damages  for  the  refusal  of  the  pass  as  the 
only  cause  of  action,  and  this  being  single, 
to  be  compensated  by  such  damages  as  a 
pass  for  life  for  D.  and  family  would  be 
worth.  And  that,  while  it  was  difficult  to 
estimate  its  value,  because  of  the  length  of 
life  and  the  number  of  passages  D.  and  his 
family  might  demand,  yet  certainty  must  be 
approximated  to  as  closely  as  the  nature  of 
the  case  would  admit.  -  Erie  and  Pittsburgh 
B.  B.  Co.  V.  Douthet,  88  Pa.  St.,  243.     1878. 

127.  Fuel  contract.  By  contract  made 
between  the  E.  C.  R'y  Co.  and  the  defend- 
ants, it  was,  amongst  other  things,  provided 
that  the  defendants  should  supply,  and  the 
company  should  purchase,  subject  to  certain 
terms,  all  the  coke  that  should  be  required 
by  the  company  for  working  its  railways 
between  London  and  Cambridge  and  London 
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and  Colchester.  Bj  the  fourth  clause,  the 
company  engaged  to  take  from  the  defendants 
five  hundred  and  fifty  tons  and  one  hundred 
tons  of  coke  weekly  during  the  period  of 
seventeen  years ;  and  it  further  agreed,  that, 
If  it  should  require  more  than  those  quanti- 
ties for  the  working  of  its  railways,  it  would 
take  the  same  from  the  defendants, —  with  a 
proviso  that,  if  it  should  require  less  than 
the  stipulated  quantities,  the  supply  should 
be  reduced  accordingly,  upon  its  giving  the 
defendants  three  months'  notice.  And,  by 
the  eleventh  clause,  the  company  engaged 
that,  "so  long  as  the  defendants  should 
punctually  and  duly  supply  the  said  coke, 
and  so  long  as  the  same  should  be  of  the  best 
quality,  it  would  abstain  from  making  pur- 
chases of  coke  for  Its  lines  from  any  other 
persons."  Held,  that  the  readiness  and  will- 
ingness of  the  company  to  take  from  the  de- 
fendants all  the  coke  it  required  for  the  pur- 
pose of  its  railways  was  not  a  condition 
precedent  to  its  right  to  insist  upon  being 
supplied  with  the  quantities  expressly  stipu- 
lated for ;  and,  consequently,  that  the  fact  of 
the  company  having  bought  coke  from  other 
persons  afforded  no  answer  to  an  action  by 
it  against  the  defendants  for  a  failure  to  de- 
liver the  quantities  contracted  foi\  Eastern 
Counties  R'y  Co.  v.  Philipson  et  al.,  16  Com- 
mon Bench,  3;  81  E.  C.  L.,  2,  1855;  Eastern 
Counties  R'y  Co.  v.  Philipson,  30  Eng.  Law 
&  Equity,  431,  1855^ 

128.  —  A  contract  entered  into  to  furnish 
articles  or  supplies,  such  as  fuel,  at  a  speci- 
fied price  and  without  limit  as  to  duration, 
will  not  be  constraed  as  a  perpetual  contract, 
and  will  not  be  enforced  as  imposing  a  never- 
ending  burden.  Echols  v.  New  Orleans, 
Jackson,  etc.,  R.  R.  Co.,  52  Miss.,  610.     1876. 

129.  —  Where  fire-wood  or  timber  is  pur- 
chased for  some  specific  purpose,  which  re- 
quires it  to  be  of  a  certain  length,  if  wood 
of  a  length  different  from  that  contracted  for 
is  delivered  and  received,  the  contract  is  not 
satisfied.  But  when  the  contract  is  for  wood 
for  being  burned,  and  the  contract  does  not 
define  the  length,  it  may  be  longer  or  shorter 
than  four  feet ;  but  the  vendor  must  deliver 
one  hundred  and  twenty-eight  cubic  fe^t  for 
a  cord.  Kennedy  v.  Oswego  and  Syracuse 
B.  R.  Co.,  67  Barbour  (N.  Y.),  169.     1867. 

130.  —  In  an  action   against    a  railway 


company,  based  upon  a  contract  under 
which  the  plaintiff  has  placed  near  the  de- 
fendant's road  a  quantity  of  fire-wood, 
which,  by  the  contract,  the  defendant  was 
to  measure,  receive  and  pay  for  at  a  certain 
price  per  cord,  of  which  placing  of  the 
wood  the  defendant  has  been  notified  by  the 
plaintiff,  but  as  to  a  portion  thereof  has  not 
measured,  received  or  paid  therefor  as 
agreed  upon,  which  portion,  having  been  in- 
sured by  the  plaintiff  as  his  own  after  it 
should  have  been  so  accepted,  has  been  de- 
stroyed by  fire  without  the  plaintiff's  fault, 
is  not  an  action  for  the  contract  price  of 
the  wood,  but  is  a  suit  for  not  accepting 
the  wood  according  to  the  contract ;  and  the 
measure  of  damages  is  the  difference  be- 
tween the  contract  price  and  the  market 
price  at  the  time  and  place  at  which  the 
wood  ought  to  have  been  accepted.  Pitts- 
burgh, Cincinnati  and  St.  Louis  R'y  Co.  v. 
Heck,  50  Ind.,  303.     1875. 

131.  Implied  contract.  A  party  who  has 
performed  a  special  contract  may  sue  upon 
an  implied  assumpsit,  and,  upon  the  trial, 
give  in  evidence  the  contract  price  as  the 
measure  of  damages.  Higgins  v.  Newtown 
and  Flushing  R.R.  Co.,  3  Hun  (N.  Y.),  611, 
1875;  affirmed,  Same  v.  Same,  66  N.  Y.,  604, 
1876. 

132.  Incapacitated  persons.  A  railway 
company  having,  under  its  act  of  parliament, 
power  to  contract  with  incapacitated  per- 
sons for  the  purchase  of  lands,  and  a  right, 
upon  payment  of  the  purchase  money  into 
the  bank,  to  the  fee  simple  of  the  lands,  con- 
tracted with  an  incapacitated  person,  who 
died  before  the  purchase- money  was  paid. 
Held,  that  the  title  of  the  company  could  not 
be  completed  without  the  assistance  of  a 
court  of  equity.  Midland  Counties  R.  R. 
Co.  V.  Oswin,  1  Collyer  (Eng.  Ch.),  74. 
1844. 

133.  Incumlbrance.  A  contract  to  pay  in- 
cumbrances on  certain  real  estate  construed. 
B.,  C.  R.  and  M.  R.  R.  Co.  v.  Ross,  48  la., 
706.     1878. 

134.  Joint  use  of  railway.  Twq  directors 
of  the  plaintiff  met  two  directors  of  the  de- 
fendant, and  entered  into  an  agreement  in 
writing,  signed  by  all  four  directors  on  be- 
half of  their  respective  companies,  whereby 
it  was  mutually  agreed  that  each    of  the 
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companies  should,  interchangeably,  use  the 
railway  of  the  otlier  company,  on  certain 
specified  terms.  The  agreement  contained 
no  words  of  succession  or  of  restriction. 
Held,  that  these  contracts  were  not  mere 
licenses  determinable  at  will,  but  conferred 
rights  of  a  permanent  nature  on  the  com- 
panies. Held,  also,  that  the  terms  of  the 
contract  were  not  too  vague;  but  that  the 
user  conceded  was  one  consistent  with 
the  proper  enjoyment  of  the  railway,  the 
subject  matter  of  the  contract,  and  with  the 
rights  of  the  granting  party.  Held,  also,  that 
this  court  will  grant  an  injunction  restrain- 
ing the  defendant  from  acting  contrary  to  a 
negative  agreement,  although  it  cannot  spe- 
cifically enforce  the  performance  of  the 
■whole  of  the  agreement.  Great  Northern 
H'y  Co.  V.  Manchester,  etc.,  S'y  Co.,  5  De  Gex 
&  Smale  (Eng.  Uh.),  138.     18.51. 

135.  —  A  switch  was  built  by  the  Midland 
R'y  Co.  for  tlie  joint  convenience  and  use  of 
a  mining  company  and  the  Midland  R'y  Co., 
imder  an  agreement  which  expressly  ex- 
cepted a  certain  part  from  the  use  of  the  min- 
ing company.  The  assigns  of  the  mining 
company  claim  the  right  to  use  such  ex- 
cepted part. ,  Held,  that  a  mere  use  by  the 
permission  of  the  Midland  R.  R.  Co.  con- 
ferred no  right.  Nor  is  such  switch  a  "  pub- 
lic highway,''  within  the  meaning  of  the 
charter  of  the  Midland  R'y  Co.  Nor  does 
the  fact  that  the  Midland  R'y  Co.  built  such 
switch  without  legislative  authority  give  the 
assignee  a  right  to  use  it.  Coe  v.  New  Jer- 
sey Midland  R'y  Co.,  28  N.  J.  Eq.,  100;  14 
Amer.  R'y  Rep.,  17;  Same  v.  Same,  38  N.  J. 
Eq.,  593.     1877. 

1.16  Lease ;  damages  ;  profits.  In  actions 
of  tort,  where  the  amount  of  profits  of  which 
tlie  injured  party  is  deprived  as  a  legitimate 
result  of  the  trespass  can  be  shown  with 
reasonable  certainty,  such  profits,  to  that  ex- 
tent, constitute  a  safe  measure  of  damages, 
and  so  far  as  they  are  safely  traceable  he 
should  receive  compensation  for  them ;  but 
such  damages  must  be  the  necessary  and 
natural  consequence  of  the  act.  Profits 
which  are  merely  probable  and  speculative 
cannot  be  recovered.  These  rules  applied  to 
a  lease  of  a  certain  part  of  a  depot  for  res- 
taurant purposes,  and  destruction  thereof  by 
a  trespass.    Illinois  and  St.  Louis  Railroad 


and  Coal  Co.  v.  Decker,  3  Bradwell'  (111.), 
135.    1878. 

187.  Lex  loci.  Where  a  contract  is  made 
in  one  state,  to  be  partly  performed  there, 
and  partly  performed  in  several  other  states, 
the  contract  is  to  be  governed  by  the  law  of 
the  place  where  it  is  made.  Morgan  v.  New 
Orleans,  Mobile  and  Texas  R.  B.  Co.,  2 
Woods  (U.  S.  C.  C),  244.     1876. 

138.  —  The  lex  loci  governs  in  determin- 
ing the  validity  and  in  the  construction  of 
contracts,  but  in  respect  to  the  time,  mode 
and  extent  of  the  remedy  the  lex  fori  gov- 
erns. Mineral  Point  R.  B.  Co.  v.  Barron, 
83  111.,  315.     1876. 

13J).  —  In  passing  upon  the  rights  of 
the  parties,  the  supreme  court  of  the  United 
States  will  not  be  controlled  by  the  judicial 
decisions  of  the  state  where  the  contract  of 
carriage  was  made.  Myriek  v.  Michigan 
Central  B.  B.  Co.,  107  U.  S.,  103.     1883. 

140.  License.  An  agreement  held  to  be  a 
mere  license,  revocable  at  will.  The  agree- 
ment was  to  furnish  transportation  at  a  re- 
duced rate,  the  shipper  to  furnish  the  cars. 
This  is  not  a  license  coupled  with  an  interest. 
Baltimore  and  Ohio  B.  B.  Co.  v.  Potomac 
Coal  Co.,  51  Md.,  327.     1878. 

141.  Ligliterage.  Where  a  chartpr-party 
provides  that  "  the  cargo  is  to  be  brought  to 
and  taken  from  alongside  at  merchant's 
risk  and  expense,  and)  free  of  lighterage  to 
the  ship,  etc.,  and  being  so  loaded  shall 
therewith  proceed,"  etc.,  the  cost  of  lighter- 
age at  the  ports  of  both  departure  and  des- 
tination for  lading  and  discharge  of  the 
cargo  is  at  the  expense  of  the  mercliant. 
Carr  v.  Austin  and  Northwestern  B.  B.  Co., 
14  Federal  Reporter,  419.     1883. 

142.  Location  of  railway.  A  contract  to 
build  a  railway  by  one  route  rather  than 
another,  in  consideration  of  a  subscription, 
is  void.  If  the  route  thus  contracted  for  is 
not  as  good  a  one  as  the  other,  it  is  a  wrong 
upon  the  stockholders  or  upon  the  public. 
Such  agreements  are  contrary  to  public 
policy.  Hollidayv.  Patterson,  5  Oreg.,  177; 
18  Amer.  R'y  Rep.,  260.  1874.  See,  also,  O. 
and  C.  B.  B.  Co.  v.  Potter,  5  Oreg.,  338. 
1874. 

143.  —  An  agent  of  a  railway  company, 
charged  with  the  duty  of  selecting  a  route 
for  its  construction,  caunot  disregard  the 
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interest  of  his  principal  ia  making  the  selec- 
tion. An  agreement  for  a  consideration 
moving  to  himself  to  select  a  particular  route 
is  void.  Holliday  v.  Davis,  18  Amer.  R'y 
Rep.,  268;50reg.,  40.  1873.  See,  also,  flbiZi- 
day  V.  Patterson,  5  Oreg.,  177.     1874. 

144.  —  S.  agreed  to  convey  to  the  L.  L. 
and  G.  R.  R.  Co.  forty  acres  of  land  in  con- 
sideration of  the  building  of  its  railway  in  a 
given  time  to  Cofleyville,  the  company  bind- 
ing itself  to  convey  to  him  a  town  lot  in 
Cofleyville,  to  be  selected  by  S.  Held,  that 
S.  could  not  plead  the  failure  to  convey  the 
lot  as  a  defense  to  an  action  on  the  contract, 
as  he  had  not  yet  made  the  selection  of  the 
lot.  Sullivan  v.  Leavenworth,  Lawrence  und 
Galveston  R.  R.  Co.,  17  Kans.,  503.     1877. 

145.  Medieal  services.  The  general  man- 
ager of  a  railway  company  has,  as  incidental 
to  his  employment,  authority  to  bind  the 
company  to  pay  for  surgical  attendance,  be- 
stowed at  his  request,  on  a  servant  of  the 
company  injured  by  an  accident  on  its  rail- 
way. Walker  v.  Great  Western  Ry  Co., 
Law  Reports,  2  Exchequer  Cases,  233.,   1867. 

146.  —  Where  the  conductor  of  a  railway 
company  brought  a  brakemen,  who  had  re- 
ceived a  serious  injury  whilst  in  its  service, 
to  the  plaintiff's  house,  to  be  cared  for,  and 
immediately  after  telegraphed  to  the  officers 
of  the  company  the  facts,  and  they  neVer 
notified  the  plaintiff  of  their  intention  that 
the  company  should  not  be  responsible,  held, 
in  an  action  by  the  plaintiff  against  the  com^ 
pany,  that  the  company  was  Uable  to  pay 
tlie  plaintiff  what  his  services  were  reasona- 
bly worth.  Indianapolis  and  St.  Louis  R. 
R:  Co.  V.  Morris,  67  111.,  395.     1873. 

[See  Medical  Services;  Injury  to  Em- 
ployes.] 

147.  Operation  of  railways ;  connecting 
lines;  leased  lines.  By  an  agreement  en- 
tered into  between  the  directors  of  two  rail- 
way companies,  the  N.  W.  Co.  was  to  have 
ninning  powers  over  the  L.  Co.'s  lines,  sub- 
ject to  the  L.  Co.'s  by-laws;  was  to  be  at 

■  liberty  to  have  its  own  staff  at  the  L.  Co.'s 
stations,  and  be  allowed  a  reasonable  sum 
for  carriage,  clerkage,  etc. ;  the  L.  Co.  was 
to  be  at  liberty  to  call  on  the  N.  W.  Co.  to 
carry  passengers  and  goods  for  the  L.  Co. 
upon  the  L.  Co.'s  local  lines,  and  both  sets 
of  directors  bound  themselves  to  send  by 
Vol.  11  —  14 


each  other's  lines  aJl  traffic  not  othei'wise 
consigned.  A  chief  consideration  for  this 
agreement  was  an  advance  of  money  by  the 
N.  W.  directors  to  the  L.  Co.'s  directors;  but 
no  mention  of  this  consideration  was  made 
in  the  agreement.  Nor,  though  there  were 
in  the  agreement  provisions  for  referring  to 
arbitration  any  differences  that  might  arise 
as  to  the  agreement,  was  there  any  mention 
of  any  time  for  which  it  was  to  endure,  or 
how  it  might  be  terminated.  Held,  that  all 
the  provisions  of  the  agreement  showed  that 
it  was  a  permanent  and  not  a  terminable 
agreement,  and  that,  consequently,  a  notice 
to  terminate  it  at  the  end  of  six  months 
from  a  given  tim6  was  invalid.  Llanelly 
R'y  and  Dock  Co.  v.  London  and  North  West- 
ern R'y  Co.,  Law  Reports,  7  English  and 
Irish  Appeal  Cases,  550.  1875.  See  Same  v. 
Same,  Law  Reports,  8  Chancery  Appeal 
Cases,  943,  187^;  7  Eng.  (Moak),  493;  13  Eng. 
(Moak),  73. 

148.  —  worliing  agreement.  By  an  agree- 
ment dated  the  26th  of  February,  1866,  and 
afterwards  confirmed  by  act  of  parliament, 
the  plaintiff  agreed  to  construct  a  line  of  rail- 
way between  certstin  termini,  and  tlie  defend- 
ant agreed  to  work  it,  and  during  the  contin- 
uancer  of  the  agi'eement  to  develop  and 
accommodate  the  local  and  through  traffic 
thereon,  and  carry  over  it  certain  traffic 
particularly  specified;  and  it  was  agreed 
that  all  differences  under  the  agreement 
should  be  determined  by  a  standing  arbi- 
trator to  be  named  by  the  companies  in 
January  in  each  year,  or,  failing  such  nomi- 
nation, by  the  board  of  trade  on  the  applica- 
tion of  either  company  in  Febniary  in  each, 
year,  and  that  all  such  clauses  of  the  acts  of 
parliament  for  the  time  being  in  force  in  re- 
gard to  railways,  as  should  relate  to  the  set- 
tlement of  disputes  by  arbitration,  should,  so 
far  as  applicable,  and  except  as  therein  other- 
wise provided,  be  deemed  incorporated  with 
the  agreement,  and  that  the  agreement 
should  continue  for  nine  hundred  and  ninety- 
nine  years  from  the  date  thereof.  Tiie 
plaintiff  constructed  the  line,  and  the  de- 
fendant entered  into  possession  thereof,  but 
Carried  a  large  proportion  of  traffic  which 
ought  to  have  passed  over  the  plaintiff's  line 
by  other  lines  belonging  to  the  defendant, 
and  a  bill  was  filed  to  restrain  the  defendant 
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froni  so  doing.  Held,  on  demurrer,  first, 
that  inasmuch  as  no  standing  arbitrator  had 
been  appointed  in  accordance  with  the  agree- 
ment, the  jurisdiction  of  the  court  was  not 
ousted;  secondly,  that  the  case  was  one  in 
which  tlie  court  could  interfei-e  by  injunc- 
tion. Wolverhamptdn  and  Walsall  Ry  Co. 
V.  London  and  North  Western  R'y  Co.,  Law 
Reports,  16  Equity  Cases,  433.     1873. 

149.  —  The  S.  R'y  Co.  was  authorized  by 
its  act  to  "  make  and  maintain  "  a  railway, 
with  all  proper  stations,  approaches  and 
works,  and  was  empowered  to  transfer  or 
sell  the  railway,  before  or  after  completion, 
and  all  the  powers  of  the  company,  to  the  D. 
R'y  Co.  By  a  working  agreement,  the  terms 
of  which  were  incorpoi'ated  in  the  act,  it 
was  provided  that  the  S.  Co.  was  to  com- 
plete the  line,  and  that,  when  completed,  it 
should,  be  maintained  and  worked  by  the  D. 
Co., in  perpetuity,  and  that  it  was  to  pay  an 
annual  sum  to  the  D.  Co.  On  the  comple- 
tion of  the  line  the  D.  Co.  took  possession  of 
and  worked  the  same  under  the  agreement, 
but  no  sale  to  it  of  the  railway  had  been  ef- 
fected. While  the  D.  Co.  was  thus  in  pos- 
session, the  S.  Co.,  acting  under  the  alleged 
powers  in  the  act,  in  order  to  provide  a  bet- 
ter access  to  a  station  on  the  line,  erected 
some  stone  steps  in  the  station  yard,  which 
the  D.  Co.  removed.  In  an  action  for  a 
mandatory  injun,ction  to  compel  the  D.  Co. 
to  restore  the  steps,  held,  that,  on  the  true 
construction  of  the  act  and  working  agree- 
ment incorporated  therewith,  the  D.  Co. 
was  entitled  to  the  exclusive  possession  and 
right  of  maintenance  of  the  railway  and 
works;  and  that  the  erection  of  the  steps 
was  a  work  of  maintenance,  and  was  a 
wrongful  act  on  the  part  of  the  8.  Co.  ■  Seven 
Oaks,  Maidstone  and  Tunbridge  Ky  Co.  v. 
London,  Chatham  and  Dover  Ry  Co.,  Law 
Reports,  11  .Chancery  Division,  625,  1879; 
37  Eng.  (Moak),  881. 

150.  Parol  contract  by  corporation. 
The  agent  of  an  incorporated  railway  com- 
pany agreed  by  parol  with  the  plaintiff  to 
purchase  of  him  a  quantity  of  railway  sleep- 
ers, upon  certain  terms.  The  sleepers  were 
received  and  used  by  the  company.  Held, 
that  there  was  evidence  from  which  tlie  jury 
might  find  a  contract  by  the  company ;  s.  97 
of  the  8  and  9  Vict.,  c.  16,  having  provided 


that  the  directors  may  contract  by  parol,  on 
behalf  of  the  company,  where  private  per- 
sons may  make  a  valid  parol  contract.  Paul- 
ing V.  London  and  Northwestern  R'y  Co.,  32 
Eng.  Law  and  Equity,  560;  23  Law  Jour. 
Eep.,  N.  S.,  Exoh.,  105;  8  Exchequer  Rep., 
868 ;  31  Law  Times  Rep.,  157.     1853. 

151.  Preferred  stock.  Where  the  con- 
tract for  the  purchase  of  land,  by  the  Chesa- 
peake and  Ohio  R.  R.  Co.,  pi'ovides  that  the 
purchase  money  is  to  be  paid  in  eight  per 
cent,  preferred  stock  of  the  Chesapeake  and 
Ohio  R.  R.  Co.,  and  the  court  in  decreeing 
execution  of  the  contract  decrees  that  the 
company  issue  and  deliver  in  payment  of 
the  purchase  money,  its  stock  guarantied  to 
pay  eight  per  cent,  thereon,  it  is  error. 
Dickinson  v.  Railroad  Co.,  7  West  Va.,  390. 
1874. 

162.  Public  policy;  competition.  An 
agreement  between  two  railway  companies 
that  the  one  company  will  not  carry  trafiic 
over  a  particular  portion  of  its  line,  held, 
obiter,  not  illegal.  Lancaster  and  Carlisle 
R'y  Co.  V.  Northwestern  R'y  Co.,  3  Kay  & 
Johnson  (Eng,  Ch.),  393.     1856. 

153.  —legislation.  A  contract  not  to 
oppose  the  passage  of  a  railway  bill  in  par- 
liament is  not  illegal.  So  held  where  the 
projectors  of  a  railway,  pending  a  bill  for 
incorporating  them,  entered  into  an  agree- 
ment on  behalf  of  the  proposed  corporation, 
in  consequence  of  which  the  threatened  op- 
position to  the  bill  was  withdrawn.  Edwards 
V.  Grand  Junction  R.  R.  Co.,  7  Simons  (Eug. 
Ch.),  337,  1836;  Same  v.  Same,  1  Mylne  & 
Craig  (Eng.  Ch.),  650,  1836.  The  corpora- 
tion, having  received  the  benefit  of  such  an 
agreement,  cannot  repudiate  it.    lb. 

154.  —  An  agreement  to  pay  a  peer  in 
parliament  5,O0OZ.  for  withdrawing  his  op- 
position to  a  special  act  is  against  public 
policy,  and  a  fraud  upon  the  legislature. 
Howden  v.  Simpson,  2  Perry  &  Davison 
(Queen's  Bench),  764.  1839,  See,  also,  Same 
i>.  Sanie,  10  Adolphus  &  Ellis,  793.  1839.  Con- 
tra, Same  v.  Same,  1  Eng.  R.  R.  &  Canal  Cases,  ■ 
347;  Simpson  V.  Howden,  8  ib.,  294.     1843. 

155.  —  The  S,  E.  R'y  Co.  was  incorporated 
for  the  purpose  of  making  and  maintaining 
that  railway,  with  power  to  raise  moneys 
for  the  purposes  of  the  act.  Tlie  projectors 
of  an  intended  Dover  and  Deal,  etc.,  R'y 
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had  contemplated  bringing  a  bill  before  par- 
liament for  the  establishment  of  such  rail- 
way, but  were  in  doubt  as  to  proceeding. 
M.,  a  person  interested  and  having  influence 
in  the  S.  E.  Co.,  undertook  that,  if  the  pro- 
jectors of  the  Dover,  etc.,  R'y  would  pro- 
ceed in  endeavoring  to  obtain  their  act,  and 
if  successful  would  hand  over  their  scheme 
to  the  S.  E.  Co.,  that  company,  if  the  bill 
were  rejected,  would  insure  them  against 
loss  by  such  rejection  and  would  pay  their 
parliamentary  expenses.  No  clause  in  the 
company's  act  empowered  them  so  to  apply 
their  funds.  The  bill  was  proceeded  with 
and  rejected  by  parliament.  In  an  action 
against  M.  on  the  above  contract,  held,  by  the 
court  of  exchequer  chamber  on  error,  that 
the  stipulation  by  M.  was  a  promise  that  the 
company  should  do  an  act  which  contravened 
public  policy  and  a  public  statute,  and  that 
an  action  did  not  lie  against  M.  upon  such 
promise;  and  judgment,  which  had  been 
given  for  the  plaintiff  below,  was  arrested 
by  the  court  of  error.  MacOregor  v.  Dover 
and  Deal  R'^J  Co.,  18  Adolphus  &  Ellis,  N.  S., 
618;  83  E.  C.  L.,  618.     1852. 

156.  —  A  contract  providing  a  compensa- 
tion for  obtaining  legislation,  or  to  prevent 
legislative  investigation  into  the  affairs  of  a 
railway  corporation,  is  void;  this  principle 
applied  and  held  tp  vitiate  the  defendant's 
claim  to  the  land  in  controversy,  and  the 
complainant's  title  was  quieted.  Usher  v. 
McBratney,  3  Dillon  (U.  S.  C.  C),  385.    1874. 

157.  —not  to  construct  side  track.  If  the 
consideration,  or  any  part  of  it,  is  illegal,  no 
promise  based  upon  such  illegal  consideration 
can  be  enforced.  But  if  one  gives  a  good 
and  valid  consideration,  and  thereupon 
another  promises  to  do  two  things,  one  legal 
and  the  other  illeg.al,  he  shall  he  held  to  do 
that  which  is  legal,  unless  the  two  are_^  so 
bound  together  that  they  cannot  be  sep- 
arated, in  which  case  the  whole  promise  is 
void.  Pueblo  atid  Arkansas  Valley  R.  R.  Co. 
V.  Taylor,  6  Colo.,  1,  1881;  6  Amer.  &  Eng. 
R.  R.  Cases,  474 

158.  —  When  the  public  interests  are 
brought  in  conflict  with  the  private  interests 
of  the  company,  or  of  private  individuals 
with  whom  such  companies  deal,  such  pri- 
vate interests  must  yield  to  those  of  the  pub- 
He.    76. 


159.  —  No  court  will  lend  its  aid  to  one  wKo 
founds  his  cause  of  action  upon  an  illegal  or 
immoral  act;  and  an  agreement  not  to  buUd 
a  side  track  at  a  specified  time  is  against 
public  policy  and  void,  and  as  it  cannot,  in 
this  case,  be  separated  fi-om  the  other  agree- 
ment, the  whole  contract  mtst  fall.     lb. 

160.  — pooling  eai'nings.  The  proprietors 
of  U.  R'y,  which  was  in  course  of  formation, 
applied  for  an  act  authorizing  the  lease  of 
their  railway  to  the  N.  W.  Co.  Part  of  this 
line  was  common  to  the  U.  Co.  and  to  a 
third,  the  S.  B.  R'y.  The  S.  B.  Co.  opposed 
the  bill,  but  ceased  opposition  in  considera- 
tion of  an  agreement  between  the  three  com- 
panies. Tlie  agreement  provided  that  during 
said  lease  the  profits  should  be  divided  be- 
tween the  U.  Co.  and  N.  W.  Co.  They  agreed 
not  to  compete  for  trafl&c  with  the  S.  B. 
line.  Held,  that  the  agreement  was  not  a 
fraud  against  the  parliament  and  not  against 
public  policy.  Shrewsbury  and  Birmingham 
R'y  Co.  V.  London  and  North  Western  R'y 
Co.,  17  Adolphus  &  Ellis,  N.  S.,  653;  79 
E.,C.  L.,  633,  1851;  Same  v.  Same,  31  Eng. 
Law  &  Equity,  319;  32  Law  Jour.  Rep.,  N. 
S.,  Ch.,  682;  17  Jurist,  845,  1853. 

161.  —  By  certain  articles  of  agreement 
made  between  the  S.  and  B.  R'y  Co. ,  the  L. 
and  N.  W.  R'y  Co.  and  the  S.  U.  R'y  Co.,  re- 
citing that  the  S.  and  B.  R'y  Co.  had  agreed 
to  withdraw  its  opposition  to  a  bill  before 
parliament,  authorizing  a  lease  of  the  S.  XJ. 
R'y  Co.  to  the  L.  and  N.  W.  R'y  Co.,  and 
that  it  had  been  mutually  agreed  between 
the  three  companies  that  the  covenants 
thereinafter  contained  should  be  mutually 
entered  into  by  them,  on  an  act  being  ob- 
tained for  authorizing  such  lease,  it  was 
witnessed  finter  aliaj  that  during  the  con- 
tinuance of  such  lease  separate  accounts 
should  be  kept  of  all  passengers,  etc.,  con- 
veyed on  the  S.  and  B.  and  S.  U.  railway 
lines ;  and  that  money  received  in  respect  of 
such  traffic  should  be  divided  between  the 
three  companies  in  certain  proportions ;  and 
further,  that  during  the  continuance  of  such 
lease  the  L.  and  N.  W.  and  S.  TJ.  R'y  Co. 
would  not  carry  any  passengers,  goods,  etc., 
or  other  matters  and  things,  between  certain 
points,  nor  would  use  a  certain  portion  of 
the  S.  U.  R'y  line  to  compete  for  any  traflSc 
which  properly  belonged  to  the  S.  and  B. 


212 


CONTRACTS. 


Purchase  of  Railway  Judgments. —  Right  of  Way. 


R'y.  Held,  first,  that  this  agreement  was 
not  void  as  a  fraud  upon  the  legislature; 
secondly,  that  it  was  not  illegal  as  giving  a 
monopoly,  and  depriving  the  public  of  the 
benefit  of  competition;  thirdly,  that  the 
stipulation  to  divide  the  profits  was  not  a 
fraud  upon  the  shareholders  of  the  respect- 
ive companies.  Shrewsbury  and  Birming- 
ham M'y  Co.  V.  London  and  North  Western 
B'y  Co.,  9  Eng.  Law  &  Equity,  394;  21  Law 
Jour.  Rep.,  N.  S.,  Q.  B.,  89.     1851. 

162.  Purchase  of  railway  judgments.  In 
1850  A.  lent  to  B.,  who  was  largely  inter- 
ested in  an  embax-rassed  railroad,  $5,000  to 
buy  certain  judgments  against  the  road, 
and  B.  having  bought,  in  1859  and  the  early 
part  of  1860,  judgments  to  the  amount  of 
$31,000,  assigned  the  whole  of  them  to  A. 
absolutely.  Subsequently,  that  is  to  say  in 
August,  1860,  A.  made  a  transfer  (so  called) 
of  them  to  B.,  "upon  B.'s  payment  of 
$5,000,  with  interest  from  this  date,"  and 
gave  to  B.  a  power  of  attorney  of  the  same 
date,  authorizing  him,  "for  me  and  in  my 
name,"  to  dispose  of  tliem  as  he  might  see 
proper.  Held,  that  the  so-called  transfer 
was  executory,  amounting  only  to  an  offer 
that  if  B.  would  pay  the  $5,000,  B.  should 
become  owner  of  the  judgments ;  and  that 
B.  having,  in  May,  1861,  gone  south  and 
joined  the  rebels  there,  and  not  come  back 
till  1865,  could  not  in  1888  file  a  bill,  and,  on 
an  allegation  that  A.  had  collected  the  judg- 
ments, claim  the  proceeds,  less  the  $5,000  and 
interest.  French  v.  Hay,  23  Wallace,  231. 
1874. 

163.  Rescission.  The  rights  of  the  pur- 
chaser of  railway  stock  upon  the  rescission 
of  the  contract  considered.  Gould  v.  One- 
onta,  3  Hun  (N.  Y.),  401.     1875. 

164.  Riglits  of  third  person  for  whose 
benefit  a  contract  is  made.  When  one  who 
is  not  a  party  to  a  written  agreement,  but 
who  is  the  person  to  be  benefited  by  a  per- 
formance of  stipulations  thereon,  may  main- 
tain an  action  against  the  promisor,  con- 
sidered, in  case  of  an  agreement  to  pay 
certain  railway  bonds  and  coupons.  Opdyke 
V.  Pacific  R.  R.  Co.,  3  Dillon  (U.  S.  C.  C.),  55. 
1874. 

165.  Eight  of  way ;  agreement  to  obtain 
right  of  way ;  damages.  The  measure  of 
damages  for  breach  of  a  contract  to  procure 


certain  right  of  way  determined.  New 
Haven  and  Northampton  Co.  v.  Hayden,  117 
Mass.,  483,  1875;  8  Amer.  R'y  Rep.,  54. 

166.  —  breach;  direct  action  for  dam- 
ages. Where  a  land  owner  consents  that  a 
railway  company  shall  take  possession  of  a 
right  of  way  for  its  railway  on  and  through 
his  lands,  under  a  written  agreement  condi- 
tioned that  the  company  should  within  a 
given  time  construct  a  side  track,  depot, 
and  station  buildings  on  the  premises  of  the 
land  owner,  and  furnish  hedge  plants  to 
fence  the  railway,  and  pay  the  land  owner 
for  growing  the  hedge,  and  such  railway 
company  takes  possession  under  the  agree- 
ment, obtains  the  right  of  way  thereby,  and 
continues  to  use  and  occupy  the  premises  of 
the  land  owner  for  such  purpose,  and  fails 
and  refuses  to  comply  with  the  terms  of  the 
agreement  upon  which  it  made  entry,  took 
possession,  and  acquired  the  right  of  way, 
held,  that  the  land  owner  can  at  once,,  upon 
breach  of  the  contract,  bring  his  action  at 
law  in  the  proper  district  court  for  his  dam- 
ages against  the  railway  company,  and  need 
not  resort  to  the  tribunal  prescribed  by  the  v 
statute  to  have  his  damages  assessed  for  the 
right  of  way.  Kansas  Pacific  Ry  Co.  v. 
HojMns,  18  Kans.,  494,  1877;  15  Amer.  R'y 
Rep.,  387. 

167. —breach;  judgment;  lien.  The 
plaintiff  entered  into  a  written  contract  with 
the  defendant)  by  which  he  agreed  to  convey 
to  it  the  right  of  way  over  a  certain  tract  of 
land,  in  consideration  of  the  payment  of  $1, 
the  fencing  of  the  track  through  the  land 
and  the  construction  of  a  crossing  for  his 
use  within  a  specified  time.  J'he  road  was 
built  and  afterward  transferred  by  foreclos- 
ure to  another  company,  but  neither  com- 
pany ever  complied  with  the  terms  of  the 
contract.  Held,  a  specific  performance  hav- 
ing been  decreed,  that  the  measure  of  plaint- 
iff's damages  for  the  breach  of  contract  was 
the  difference  in  the  rental  value  of  the  prop- 
erty caused  thereby.  That  the  judgment  for 
such  damages  would  constitute  a  superior 
lien  on  the  portion  of  the  railroad  located  on 
the  land  covered  by  the  contract.  Vamer  v. 
St.  Louis  and  Cedar  Rapids  R'y  Co.,  55  la., 
677,  1881;  Davies  v.  St.  Louis,  Kansas  City 
and  Northern  R'y  Co.,  56  la.,  193,  1881. 

168.  —  conditions.    Evidence  considered 
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and  held  to  establish  certain  conditions  upon 
which  an  agreement  to  convey  right  of  way 
to  a  railway  company  vfas  signed,  and  that 
such  conditions  had  not  been  complied  with. 
Hastings  and  Avoca  JR.  R.  Co.  v.  Miles,  56 
la.,  447.    1881. 

169.  —  The  absolute  grant,  by  deed,  of 
right  of  way  to  a  railway  company  is  not 
defeated  by  the  failure  of  the  company  to 
comply  with  conditions  on  which  the  grant 
was  obtained,  there  being  no  charge  of  fraud. 
Galveston,  Harrisburg  and  San  Antonio  R. 
B.  Co.  V.  Ifeuffer,  56  Tex.,  66,  1881 ;  11  Amer. 
&  Eng.  R.  R.  Cases,  373. 

170.  — A  deed  for  the  right  of  way  in 
"  consideration  that  the  company  will  locate 
its  railroad  on  my  lands  in  M.  county,"  is  a 
contract  between  the  parties  that  the  grantor 
has  conveyed  the  right  of  way,  and  that  the 
company  will  construct  its  road  over  the 
same.  JSast  Line  and  Red  River  R.  R.  Co. 
V.  Garrett,  53  Tex.,  133.     1879. 

171.  —  condition  subsequent.  A  convey- 
ance of  right  of  way  will  not  be  set  aside 
in  equity,  mei-ely  on  the  ground  that  the 
grantee  has  failed  to  perform '  conditions 
subsequent  contained  in  the  deed.  Stringer 
V.  Keokuk,  Mt.  Pleasant  and  Northern  R.  R. 
Co.,  59  la.,  377,  1883;  11  Amer.  &  Eng.  R.  R. 
Cases,  608. 

172.  —  construction.  In  an  agreement 
by  one  of  several  tenants  iu  common  with  a 
railway  company  it  was  agx"eed  to  convey  to 
the  company  a  right  of  way  over  the  party's 
land,  a  portion  of  which  was  described,  and 
in  the  concluding  clause  it  was  provided: 
"It  is  understood  that  the  right  of  way  east 
of  Stony  Island  avenue  is  to  be  procured 
free  of  cost  to  the  party  of  the  second  part, 
except  through  one  ten-acre  tract,  which  is 
to  be  paid  by  the  party  of  the  second  part." 
The  lots  over  which  the  right  of  way  was 
then  laid  and  marked  were  east  of  the 
avenue  named,  and  when  the  party  of  the 
first  part,  by  a  partition,  had  acquired  such 
lots  in  severalty,  so  that  the  right  of  way 
was  on  his  own  land  solely,  held,  that  under 
the  provision  in  his  contract  for  procuring 
the  right  of  way,  the  railway  company 
might  enforce  a  conveyance  of  the  right  of 
way  from  him.  Turpin  v.  Baltimore,  Ohio 
and  Ohieago  R.  R.  Co.,  105  111.,  11,  1883;  10 
Amer.  &  Eng.  R.  R.  Cases,  45. 


173.  —  damages.  H.  and  Y.  and  several 
other  persons,  calling  themselves  the  Lan- 
cashire and  North  Yorkshire  R.  R.  Co.,  intro- 
duced a  bill  into  parliament  for  incorporat- 
ing the  company  and  making  their  railway, 
which  was  intended  to  pass  through  the 
plaintiffs  estate  and  near  his  residence.  The 
plaintiff  prepared  to  oppose  the  bill,  but 
afterwards  desisted,  in  consequence  of  H. 
aud  Y.  having  agreed  with  him,  on  behalf 
of  the  company,  that  in  case  the  compaiiy 
should  obtain  an  act  of  incorporation  they 
Would  pay  the  plaintiff  1,0001.  for  alL  lands 
required  by  them  for  making  the  railway, 
and  4,000Z.  for  residential  injury,  and  251.  for 
his  personal  expenses,  and  also  that  they 
would  pay  the  expenses  of  his  solicitor  in 
the  business.  Afterwards  that  company 
agreed  to  join  with  a  rival  company,  calling 
itself  the  Liverpool,  Manchester  and  New- 
castle Company,  in  applying  for  an  act 
for  making  a  railway,  the  line  of  which,  so 
far  as  the  plaintiff's  estate  was  concerned, 
was  the  same  as  the  line  of  the  Lancashire 
and  North  Yorkshire  Company ;  and  the 
two  companies  agreed  to  adopt  the  agree- 
ment with  the  plaintiff.  The  act  passed,  and 
by  it  the  two  companies  were  incorporated 
by  the  name  of  the  Liverpool,  Manchester 
and  Newcastle  R.  R.'  Co.  Held,  that  the  in- 
corporated company  must  be  taken  to  be  the 
parties  on  whose  behalf  H.  and  Y.  entered 
into  the  agreement  with  the  plaintiff.  Pres- 
ton V.  Liverpool,  Mlanohester  and  Nevpoastle 
R.  R.  Co.,  1  Simons,  N.  S.  (Eng.  Ch.),  586. 
1851. 

174.  —  The  supreme  court  refused  to  dis- 
turb a  verdict  for  defendant  on  the  mere 
weight  of  the  evidence,  in  an  action  upon  a 
right  of  way  contract,  the  execution  of 
which  was  denied  by  the  land  owner.  Fort 
Wayne,  Jackson  and  Saginaw  R.  R.  Co.  v. 
Husselman,  65  Ind.,  73.     1878. 

175.  —  description.  A  deed  of  "  one  hun- 
dred feet  in  width,  being  fifty  feet  on  each 
side  of  the  line  which  may  be  hex-eafter  es- 
tablished by  said  company  for  the  route  of 
its  railroad,  over  and  across  the  following 
described  land,"  —  describing  specifically  a 
forty-acre  tract,— conveys  a  mere  floating 
right  which  could  only  be  rendered  effectual 
and  made  to  operate  as  a  conveyance  of  title 
to  any  part  of  the  actual  location  of  the 
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route  across  such  tract  of  laud,  and  until 
such  location  the  title  of  the  whole  tract 
would  remain  in  the  grantor.  Detroit,  Hills- 
dale and  Indiana  R.  R.  Co.  v.  Forbes,  30 
Mich.,  165.     1874. 

176.  —  An  undertaking  to  remove  a  bam 
and  sheds  situate  upon  such  forty-acre  tract, 
in  consideration  of  the  giving  of  such  deed, 
cannot  be  construed  to  be  an  exception  or 
reservation  from  the  operation  of  the  deed, 
in  the  absence  of  any  showing  of  the  actual 
location  of  the  route  of  the  railway,  or  that 
it  was  so  located  as  to  include  the  ground 
where  the  barn  and  sheds  stood;  nor  is  such 
undertaking  required  to  be  in  ^^riting.     lb. 

177.  —  ditches.  Where  a  land  owner 
granted  the  right  of  way  to  a  railway  com- 
pany if  it  would  construct  ditches  sufficient 
to  carry  oflE  the  water,  and  the  company  took 
possession  and  constructed  its  railway  and 
used  the  same  for  seventeen  years,  held, 
that,  in  a  failure  to  maintain  sufficient 
ditches,  the  land  did  not  revert  to  the  land 
owner.  Texas  and  New  Orleans  R'y  Co.  v. 
Sutor,  56  Tex.,  496,  1883;  11  Amer.  &  Eng. 
R.  R.  Cases,  503. 

178.  —  donation  of  right  of  way ;  escrow ; 
condition.  An  agreement  in  writing,  exec- 
uted by  a  land  owner,  to  give  a  right  of  way 
to  a  railroad  company  upon  its  compliance 
with  a  certain  condition,  the  agx'eernent  be- 
ing placed  in  the  hands  of  a  third  party, 
not  an  agent  of  the  company,  who  returned 
it  after  the  company  failed  of  compliance, 
(lid  not  entitle  it  to  the  right  of  way  with- 
out compensation  therefor.  Hibbs  i'.  Chi- 
cago and  Southwestern  R'y  Co.,  39  la.,  340, 
1874;  9  Amer.  R'y  Rep.,  180. 

]  79.  —  estoppel.  To  defeat  the  claim  of 
a  land  owner  the  railroad  company  offered 
in  evidence  an  agreement  purporting  to  be 
executed  by  fifty-seven  persons,  including 
the  present  claimant,  securing  to  the  com- 
pany the  right  of  way  through  the  township 
in  which  the  land  was  situate  free  of  charge 
and  expense.  This  agreement  was  not  made 
directly  to  tlie  company,  but  for  its  use  and 
benefit,  and  contained  a  clause  that  it  should 
not  be  delivered  to  the  company  until  one 
hundred  subsci-ibers  were  secured  thereto. 
This,  it  was  insisted,  estopped  the  land 
owner  from  claiming  compensation  and  dam- 
ages.    Held,   that  in  the  ahsenoe  of  proof 


that  the  company  accepted  the  terms  prof- 
fered in  the  agreement,  or  was  in  any  man- 
ner influenced  to  alter  its  condition  or  govern 
its  action  thereby,  such  agreement  could  not 
operate  as  an  estoppel  in  pais.  Rockford, 
Rock  Island  and  St.  Louis  R.  R.  Co.  v. 
Shunick,  65  111.,  233.     1873. 

180.  —  license.  Where  a  railway  com- 
pany, conveying  a  tract  of  land  owned  by  it, 
reserved  a  strip  of  land  on  each  side  of  its 
track,  and  another  strip  crossing  the  first, 
for  railroad  purposes,  upon  which  another 
company,  some  sixteen  years  afterwards,  laid 
the  track  of  its  road  by  permission,  it  w;as 
held  that  this  reservation  passed  no  title,  le- 
gal or  equitable,  to  the  latter  company  as  to 
any  of  the  strip  not  actually  occupied  by  it. 
Illinois  Central  R.  R.  Co.  v.  Indiana  and 
Illinois  Central  R'y  Co.,  85  111.,  211.    1877. 

181.  —  manner  of  construction  of  rail- 
way agreed  upon.  Lessees  of  premises  oc- 
cupied by  them  as  a  ropery  agreed  to  with- 
draw their  opposition  to  a  bill  in  parliament 
for  a  railway  which  would^  intei'sect  the 
ropery.  The  agreement,  among  other  stipu- 
lations, provided  that  the  railway  should  be 
so  constructed  as  tiiat,  when  finished,  the 
level  of  the  ropery  should  not  be  altered  nor 
the  surface  of  the  ropery  be  in  the  least  re- 
spsct  diminished.  Held,  that  the  railway 
company  was  bound  to  restore  the  surface 
so  as  to  be  available  forall  purposes  to  which 
it  might  have  been  applied  before  the  con- 
struction of  the  rail  waj',  and  not  for  the  pur- 
poses of  a  ropery  only.  Harby  v.  East  and 
West  India  Docks  R'y  Co.,  12  Eng.  Law  & 
Equity,  135;  1  De  Gex,  McNaghten  &  Gor- 
don, 290.     1852. 

183.  —  parol  agreement.  Where  C.  exe- 
cuted a  written  contract  whereby  he  relin- 
quished to  defendant  a  right  of  way  over 
his  laud,  upon  the  consideration  that  the 
company  would  complete  its  road  in  one 
year  from  the  date  of  the  contract,  and  in 
an  action  thereafter  brought  by  C.  against 
the  company  for  damages  sustained  by  rea- 
son of  the  construction  of  the  road  over  such 
right  of  way,  a  contemporaneous  parol 
agreement  was  offered  by  C.  that  the  com- 
pany further  agreed,  as  consideration  for 
such  right  of  way,  to  give  him  an  annual 
pass'  for  life  over  its  road,  and  make  him  a 
deduction  of  $10  on  each  car  shipped  by  him 
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thereon,  and  on  failure  to  comply  with  these 
conditions,  to  permit  him  to  retain  his  claim 
for  damages,—  held,  the  evidence  was  inad- 
missible. Cornell  v.  St.  Louis,  Kansas  and 
Arizona  R'y  Co.,  35  Kans.,  613.     1881. 

183.  —  parol  evidence.  Where  a  bond 
obligated  one  of  the  pai-ties,  for  an  agreed 
consideration,  to  convey  to  the  other  a  right 
of  way  for  a  railroad  "as  it  shall  be  laid 
out,''  it  was  held  that,  in  the  absence  of 
fraud  or  mistake,  parol  evidence  was  not  ad- 
missible to  show  that  the  contract  contem- 
plated a  line  already  established  at  the  time 
of  the  execution  of  the  instrument.  Apple- 
gate  V.  B.  and  S.  W.  R.  R.  Co.,  41  la.,  214. 
1875. 

184.  —  I'elease.  Where  a  party  executes 
a  coptract  with  a  railway  company,  agreeing 
to  release  ar^d  convey  a  right  of  way  for  its 
road  over  any  lands  owned  by  him,  as  soon 
as  the  road  is  located,  he  will  not  be  entitled 
to  any  damages  by  the  construction  of  the 
road  over  any  of  his  lands.  Contvell  v. 
Springfield  and  Northwestern  R.  R.  Co.,  81 
111.,  333.     1876.' 

185.  —  removal  of  buildings.  A  declara- 
tion upon  a  promise  by  defendant  to  move  a 
certain  barn  and  sheds  of  plaintiff  from  cer- 
tain premises  of  plaintiff  and  put  the  said 
barn  in  good  repair,  in  consideration  that 
the  plaintiff  would  convey  to  defendant  the 
right  of  way  for  its  track  across  said  prem- 
ised of  plaintiff,  which  avers  performance 
of  the  consideration  and  breach  of  the  prom- 
ise, held  good  on  general  demurrer.  Detroit, 
Hillsdale  and'  Indiana  R.  R.  Co.  v.  Forbes, 
30  Mich.,  165.     1874. 

186.  —  revocation.  Where  a  railroad  com-, 
pany  obtains  under  its  charter  tlie  consent 
of  the  owner,  by  deed,  to  enter  on  lands  and 
construct  its  road  over  a  located  route,  with 
covenant  for  further  assurance  by  a  formal 
conveyance,  after  entry,  construction  of  the 
road,  payment  and  satisfaction  of  the  con- 
sideration, such  land  owner  cannot,  by 
notice,  revoke  liis  consent,  and  sue  the  com- 
pany in  trespass.  New  Jersey  Midland  R'y 
Go^  V.  Van  Syclde,  37  N.  J.  Law,  496.     1874. 

187.  —  The  interest  in  land  thus  acquired, 
within  the  designated  route,  may  be  trans- 
ferred to  another  railroad  company  into 
which  the  original  shall  merge,  or  consoli- 
date witti  others,  by  legislative  authority.  Fo. 


188.  —  specific  performance,  A  railway 
company  which  had  projected  and  was  pro- 
moting a  new  line  of  railway,  being  opposed 
by  a  land  holder  on  the  line,  arranged, 
through  a  third  party,  who  professed  tc^  be 
the  agent  of  the  company,  to  purchase  hie 
land  at  a  certain  price.  The  land  owner  ac- 
cordingly withdrew  his  opposition,  and  the 
bill  passed  authorizing  the  construction  of 
the  new  line.  No  steps  were  taken,  how- 
ever, to  carry  out  the  scheme,  and  the  com- 
pulsory powers  having  expired,  though  the 
time  for  completing  the  line  had  not,  the 
land  holder  filed  his  bill  against  the  company 
for  specific  performance  of  the  contract  to 
purchase  his  land.  Held,  that  there  was  no 
contract  between  the  plaintiff  and  the  com- 
pany, for  before  it  obtained  its  new  act  It 
could  not  enter  into  a  contract ;  and  as  to 
its  adoption  of  the  contract  made  by  its  pro- 
fessed agent  for  its  benefit,  as  a  corporation 
subsequently  established,  there  had  been 
nothing  done  after  obtaining  the  act  which 
the  plaintiff's  withdrawal  of  opposition  had 
enabled  it  to  do,  and  therefore  it  could  not 
be  said  to  have  adopted  it.  Oooday  v.  Col- 
chester and  Stour  Valley  R'y  Co..  15  Eng. 
Law  &  Equity,  596;  19  Law  Times  Rep., 
334.     1853. 

189.  —  death  of  party;  specific  perform- 
ance. vA  land  owner  through  whose  land  a 
railway  company  proposed  to  pass,  agreed 
in  May,  1864,  to  withdraw  his  opposition  to' 
its  bill  on  the  terms  that  the  company  would 
vary  the  course  of  its  line  and  make  certain 
bridges,  works  and  appi-oaches.  The  com- 
pany giive  a  notice  to  treat,  and  on  the  20th 
of  March,  1837,  it  went  into  possession.  On 
the  37th  of  May  a  further  agreement  was 
come  to  that  the  company  should  pay  £3,250 
for  purchase  money  and  compensation,  and 
should  construct  the  bridges  asked  accord- 
ing to  an  agrepd  plan.  The  company  con- 
structed the  line  as  agreed  upon,  but  did  not 
complete  the  works,  nor  pay  the  purchase 
money,  nor  the  interest,  though  completion 
of  the  works  was  demanded  in  July,  1868, 
and  payment  of  interest  in  December.  1868. 
On  the  6th  of  February,  1869,  a  substituted 
agreement  was  made  between  the  land 
owner  and  the  company,  whereby  it  was 
agreed  that  an  estimate  should  be  made  by 
the  coiiipany's  engineer  of  the  cost  of  com- 
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pleting  the  road,  and  submitted  to  A.,  the 
landowner's  agent,  "for  approval;  in  case 
of  difference  the  amount  to  be  determined 
by  B. ; "  the  amount,  "  when  agreed  or  de- 
termined," to  be  paid  to  the  land  owner  "  in 
discharge  of  all  obligations  "  as  to  the  road ; 
and  "  the  purchase  to  be  completed  forth- 
with." In  December,  1871,  A.  died;  and  in 
May,  1873,  the  company,  for  the  first  time, 
sent  in  an  estimate  of  the  cost  of  completing 
the  I'oad.  The  purchase  had  not  been  com- 
pleted, and  neither  the  purchase  money  nor 
any  intei^est  had  been  paid.  B.  was  living. 
Held,  that  the  submission  of  the  estimate  to 
A.  for  approval  was  of  the  essence  of  the 
agreement  of  the  6th  of  February,  1869; 
and  that,  inasmuch  as  by  his  death  the 
agreement  was  incapable  of  being  per- 
formed in  the  manner  and  form  therein 
specified,  the  court  could  not  enforce  per- 
formance of  it.  Firth  v.  Midland  Ry  Co., 
Law  Reports,  20  Equity  Cases,  100,  1875 ;  13 
Eng.  (Moak),  651. 

190.  —  to  pay  trespasser  for  right  of 
way.  In  1870  the  Missouri  River,  Fort  Scott 
and  Gulf  R.  R.  Co.  was  building  a  railroad 
toward  Baxter  Springs,  but  could  not  con- 
veniently build  it  to  Baxter  Springs  without 
erossiug  a  certain  quarter  section  of  land 
owned  by  it,  but  in  the  possession  of  L.,  who 
was  a  mere  trespasser.  L.  opposed  the 
building  of  the  road,  and  threatened  vio- 
lence and  legal  proceedings  if  any  attempt 
should  be  made  to  build  the  road  across  the 
land.  The  defendants  were  citizens  of 
Baxter  Springs,  and  were  desirous  to  have 
the  road  built,  and,  knowing  of  said  threats, 
they  entered  into  the  following  contract, 
to  wit:  "  That,  in  consideration  of  one  dol- 
lar paid  to  (the  defendants)  said  parties  of 
the  second  pal;t  by  (L.)  said  first  party,  and 
in  further  consideration  that  the  said  party 
of  the  first  part  will  permit  the  Missouri 
River,  Fort  Scott  .and  Gulf  R.  R.  Co.  to  build 
said  railroad  through  'said  land'  without 
hindrance  or  obstruction,  the  said  parties  of 
the  second  part  hereby  agree  to  pay  to  the 
party  of  the  first  part,  on  demand,  all  dam- 
ages which  the  commissioners  of  Cherokee 
county  may  assess  to  be'  done  to  said  land 
by  the  building  of  said  railroad,  without  any 
appeal  wliatever."  The  railroad  company 
then  built  its  road  across  said  land  to  Bax- 


ter Springs  witliout  any  further  opposition 
from  L.  Said  commissioners  then  assessed 
the  damage  done  the  land  at  $650.40.  The 
defendants  then  paid  $140  thereof,  and  the 
balance  still  remains  unpaid.  L.  then  sued 
the  defendants  for  the  balance,  and  they  set 
up  the  defense  th.^t  there  was  no  suflScient 
consideration  for  their  agi-eement.  Hdd, 
that  the  desistence  of  L.  from  further  oppo- 
sition to  the  building  of  said  road  across  said 
land  was  not  a  sufficient  consideration  for 
the  defendants'  contract,  for  the  reason  tiiat 
the  railroad  company  had  an  undoubted 
right  to  build  its  road  across  its  own  land, 
without  any  person  paying  L,  therefor. 
And  further  held,  that  the  contract  was 
unconscionable.  Botkin  v.  Livingston,  31 
Kans.,  283.     1878. 

191.  —  ultra  vires.  A  railway  company 
promoting  in  parliament  a  bill  for  the  exten- 
sion of  its  line,  which  extended  line  would 
pass  through  the  lands  of  the  plaintiff, 
covenanted  with  him  as  follows:  "In  the 
event  of  the  bill  hereinbefore  mentioned 
being  passed  in  the  present  session  of  parlia- 
ment, the  said  company  shall,  before  it  sliall 
enter  upon  any  part  of  the  lands  of  the  said 
Sir  T.  R.  G.  (plaintiff),  pay  to  the  said  Sir  T. 
R.  G.,  his  heirs  or  assigns,  the  sum  of  4,900^., 
purchase  money,  for  any  portion  of  his 
lands,  not  exceeding  forty-three  acres,  which 
the  said  company  may,  under  the  powers  of 
its  act,  require  and  take  for  the  purposes  of 
tJiis  undertaking.  In  addition  to  the  pur- 
chase money  as  aforesaid,  the  said  company 
shall  pay  to  the  said  Sir  T.  R.  G.,  his  heirs  or 
assigns,  before  it  shall  enter  upon  any  part 
of  the  said  land,  the  sum  of  7,100?.  as  land- 
lord's compensation  for  the  damage  arising 
to  his  estate  by  the  severance  thereof,  in  re- 
spect of  the  lands,  not  exceeding  forty-three 
acres  to  be  talcen  by  it."  Held:  1.  "That  the 
company  was  not  bound  to  pay  either  of 
these  sums  unless  it  entered  upon  some  part 
of  the  plaintiff's  lands.  2.  That  an  absolute 
covenant  by  the  company  to  pay  these  sums 
to  the  plaintiff,  in  a  reasonable  time  after 
the  passage  of  the  act,  would  have  been 
ultra  vires  and  void.,  Oage  v.  Newmarket 
Ry  Co.,  18  Adolphus  &  Ellis  (N.  S.),  457;  83 
E.  C.  L.,  456.     1853. 

192.  Sale.  A  sale  of  specific  articles  by 
weight,  the  price  being  agreed  upon,  may  be 
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a  complete  sale,  although  the  articles  have 
not  been  weighed.  Wabash,  St.  Louis  and 
Pacific  Ry  Co.  v.  Shrijpck,  9  Bradvsrell  (111.), 
323.    1881. 

193.  —  A  contract  to  deliver  coal  in  Oc- 
tober held  to  be  a  time  essence  contract,  and 
that  a  demand  could  not  be  made  and.  en- 
forced upon  the  contract  in  the  following 
February.  Higgins  v.  Delaware,  Lacka- 
wanna and  Western  R.  R.  Co.,  60  N.  Y., 
553,  1875;  10  Amer.  Ify  Rep.,  137. 

194.  —  A.  entered  into  a  contract  with  B. 
and  others,  by  which  they  agreed  to  pur- 
chase a  steamboat  for  $15,000,  "provided, 
upon  trial,  they  are  satisfied  with  the  sound- 
ness of  her  machinery,  boilers,"  etc.  In  an 
action  by  A.  to  recover  damages  for  a  breach 
of  the  contract,  held,  that  no  recovery  could 
be  had  unless  it  were  shown  that  the  defend- 
ants were  satisfied  with  the  boat ;  whether 
or  not  they  ought  to  have  been  satisfied  is 
immaterial.  Gray  v.  Central  R.  R.  Co.  of 
New  Jersey,  11  Hun  (N.  Y.),  70.     1877. 

195.  —  Under  a  contract  for  the  delivery 
of  a  certain  number  of  posts  of  a  specified 
quality  and  size,  the  party  to  whom  the  posts 
are  to  be  furnished  is  not  bound  to  receive  a 
part  of  the  posts  contracted  for.  Rockford, 
Rock  Island  and  St.  Louis  R.  R.  Co.  v.  Lent, 
63  111.,  288.     1873. 

196.  —  sale  of  bonds.  Evidence  held  suf- 
ficient to  show  that  the  president  of  a  rail- 
way company  had  authority  to  make  a  con- 
tract for  the  sale  of  bonds.  Seligman  v. 
'South  and  North  Ala.  R.  R.  Co.,  67  N.  Y., 
584.    1876. 

197.  —  A  declaration  alleging  that  the  de- 
fendant by  a  written  agreement  was  to  de- 
liver $100,000  in  bonds  to  the  plaintiff  on  or 
before  a  specified  day,  upon  condition  that 
plaintiff  should  deliver  to  defendant  a  bond 
in  the  same  amount,  without  also  averring 
that  plaintiff  executed  its  bond  and  tendered, 
it,  is  bad  on  demurrer.  An  allegation  that 
plaintiff  was  ready  and  willing  to  execute 
such  bond  is  not  sufficient.  Alexandria 
R.  R.  Co.  V.  National  Junction  R.  R.  Co., 
1  MacArthur  (District  of  Columbia),  203. 
1873. 

198.  —  Where  a  contract  is  entered  into 
with  a  railway  company  for  a  certain  num- 
ber of  its  bonds  secured  by  mortgage,  in  con- 
struing the  same  it    should  be  read  as  if 


the  bonds  and  --mortgage  were  set  out  in  the 
contract.  ,  Galena  and  Southern  Wisconsin 
R.  R.   Co.  V.  Barrett,  95  111.,   467,   1880;  2' 
Amer.  &  Eng.  R.  R.  Cases,  520. 

199.  —sale  of  railway  stock;  dams^es. 
In  an  action  for  the  non-delivery  of  shares 
on  a  given  day,  pursuant  to  contract,  the 
proper  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market 
price  on  the  day  when  the  contract  was 
broken.  Shaw  v.  Holland,  15  Meeson  & 
Welsby  (Exchequer),  136.     1846. 

200.  Seal  of  corporation.  A  court  of 
equity  will  not  declare  a  contract  between 
two  corporations,  otherwise  valid,  void  be- 
cause the  seals  of  the  corporations  are  not 
affixed  to  it;  but  if  necessary,  will  rather 
compel  the  parties  to  affix  their  seals.  Mo. 
River,  Ft.  Scott  and  Gulf  R.  R.  Co.  v. 
Comm'rs  Miami  Co.,  13  Kans.,  483,  1874;  8 
Amer.^R'y  Rep.,  261. 

201.  —  A  railway  company,  duly  incor- 
porated by  act  of  parliament,  entered  into  an 
agreement,  not  under  its  seal,  with  a  con- 
tractor, that  he  should  execute  certain  works 
upon  its  railw^ay,  for  the  purpose  of  chang- 
ing the  system  of  locomotion  which  it  then 
employed,  the  rope  and  stationary  system, 
to  the  ordinary  locomotive  principle.  The 
contractor,  in  pursuance  of  the  agreement, 
entered  upon  the  works,'  and  performed  a 
portion  of  them;  but  before  they  were  com- 
pleted he  was  dismissed  by  the  company. 
Held,  that  he  could  not  recover  the  value  of 
this  work.  The  corporation  can  only  con- 
tract under  seal.  Diggle  v.  London  and 
Blackwall  R'y  Co.,  5  Welsby,  Hurlstone  & 
Gordon  (Exchequer),  442,  1850 ;  6  Eng.  R.  R. 
&  Canal  Cases,  590. 

203.  Services  payable  in  stock.  Plaintiff's 
testator  performed  certain  services  for  a 
company  organized  to  build  a  railroad.  At  a 
meeting  of  the  board  of  directors  it  was  re- 
solved that  for  his  past  services  he  should  re- 
ceive a  specified  sum  payable  in  stock  of  the 
company,  and  for  his  future  services  at  a 
certain  rate  payable  in  the  same  stock.  _  The 
terms  of  compensation  were  accepted  by 
the  testator.  At  the  time  there  was  no 
stock  issued,  and  all  parties  believed  that  it 
would  be,  when  issued,  of  par  value.  Held, 
that  the  payment  of  such  services  was  to  be 
in  stock  of  the  company  estimated  at  its 
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nominal  or  par  value,  and  not  at  its  market 
value.  Bates  v.  Cherry  Valley,  Sharon  and 
Albany  B.  R.  Co.,  3  Thompson  &  Cook  (N. 
Y.  Supreme  Ct.),  16,  1874;  affirmed,  59  N.  Y., 
041,  1874. 

•  203.  Stage  line;  exclusiye  rights.  A 
contract  provided  that  "Frye  agrees  to 
run  a  stage  line  from  Dexter  to  Greenville, 
for  the  conveyance  of  travel  coming  from 
or  going  to  the  Maine  Centi-al  R.  R.,  the 
time  of  leaving  and  arriving  to  be  as  fol- 
lows: .  .  .  The  Maine  Central  R.  R. 
Co.,  in  consideration  of  the  above,  agrees  to 
give  Frye  the  exclusive  right  of  ticketing 
between  Dexter  and  Greenville  for  five  years 
from  July  1,  1873,  at  rates  now  being  settled 
by."'  Annexed  to  the  plaintiff's  agreement 
was  a  table  of  time  of  leaving,  and  return- 
ing to  Dexter,  Greenville  and  Kineo.  Held, 
that  the  terms  of  the  contract  between  these 
parties,  and  the  business  carried  on  under 
it,  are  not  such  that  the  plaintifif  is  entitled 
to  the  damages'  which  he  suffered  in  the 
steamboat  business  between  Greenville  and 
Kineo  by  reason  of  its  breach.  The  trans- 
portation of  .the  passengers  by  the  boat  was 
not  so  connected  with  that  stipulated  for  in 
the  contract  by  the  reference  thereto  in  the 
contract  itself,  or  by  the  natural  course  of 
business,  that  the  profits  accruing  on  that 
part  of  the  line,  and  the  damages  likely  to 
result  there,  as  well  as  between  Dexter  and 
Greenville,  from  a  breach  of  the  contract, 
can  be  deemed  to  have  been  in  the  contem- 
plation  of  both  parties  at  the  time  tliey  made 
the  contract.  Frye  v.  Maine  Central  B,  B. 
Co.,  67  Me.,  414,  1877;  16  Amer.  R'y  Rep., 
363. 

204.  Specific  performance.  The  fact  that 
the  time  for  compulsory  taking  of  land  has 
expired  is  no  defense  to  the  specific  perform- 
ance of  a  previous  contract  to  take  by  pur- 
chase. Webb  V.  Direct  London  and  Ports- 
mouthRy  Co.,  5  Eng.  Law  &  Equity,  151 ;  15 
Jurist,  697.     1851. 

205.  —  An  agi-eement  was  entered  into  on 
behalf  of,  and  was  confirmed  by,  a  railway 
company,  in  consideration  of  a  land  owner's 
opposition  to  the  bill  being  withdrawn,  to 
pay  him  4,500Z.  as  the  purchase  money  of 
land,  not  exceeding  eight  acres,  to  be  taken 
by  the  company  for  the  foruiation  of  its 
railway,  and  for  consequential  damages  to 


the  landlord's  property.  The  railway  was 
abandoned,  and  the  land  owner  filed  a  claim 
for  specific  performance,  and  the  same  was 
decreed  by  the  court  below ;  but  on  appeal, 
held,  that  the  plaintiff  had  means  of  com- 
plete redress  at  law,  and  that  the  claim  must 
be  dismissed.  Wd)b  v.  Direct  London  and 
Portsmouth  R'y  Co.,  9  Eng.  Law  &  Equity, 
249;  16  Jurist,  323;  21  Law  Jour.  Rep.,  N. 
S.,  Ch.,  337.     1851. 

208.  —  The  B.  and  C.  R.  R.  Co.  agree  with 
plaintiff  to  give  him  for  fourteen  acres  of 
land  20,000?.,  payable  in  instalments;  the 
C.  and  B.  R.  R.  Co.  start  a  rival  line,  and 
both  companies  go  to  parliament.  In  com- 
mittee it  is  agreed  that  the  merits  of  both 
lines  shall  be  referred  to  two  members  of 
the  committee,  and  the  solicitors  of  the  rival 
companies  at  the  same  time  sign  a  contract 
by  which  it  is  stipulated  that  the  adopted 
company  shall  take  the  engagements  with 
land  holders  into  which  the  rejected  com- 
pany may  have  entered ;  and  to  this  agree- 
ment the  sanction  of  two  members  of  each 
company,  and  also  the  plaintiff,  is  subse- 
quently obtained,  and  a  written  memoran- 
dum of  approval  is  made.  The  C.  and  B. 
Company  is  adopted  and  incorporated.  Its 
line  will  require  sixteen  acres  of  plaintiff's 
land  in  a  different  place.  The  plaintiff  files 
a  bill  agaiast  the  C.  and  B.  Company,  stat- 
ing these  facts,  and  seeking  to  compel  it  to 
perform  the  agreement  made  between  him 
and  the  B.  and  C.  Company,  and  seeking  to 
restrain  the  C.  and  B.  Company  from  enter- 
ing upon  any  of  his  land  until  after  pay- 
ment of  the  first  instalment,  which  is  due; 
and  from  proceeding  after  subsequent  in- 
stalments become  due  till  such  instalments 
shall  have  been  paid.  A  general  demurrer 
to  the  bill  overruled.  Stanley  v.  Chester  and 
Birkenhead  B.  B.  Co.,  3  Mylne  &  Craig 
(Eng.  Ch.),  773,  1838;  Same  v.  Same,  9  Si- 
mons (Eng.  Ch.),  264,  1838.  See,  also, 
Greenhalgh  y.  Manchester  and  Birmingham 
B.  R.  Co.,  9  Simons  (Eng.  Ch.),  416.     1838. 

207.  —  Specific  performance  was  refused 
of  a  contract  td  build  and  equip  a  railroad, 
although  the  contract  price  was  to  be  paid 
in  the  stock  and  bonds  of  the  company,  and 
the  estimates,  etc.,  were  to  be  made  by  the 
company.  The  company  declared  its  inabil- 
ity to  comply  with  the  requirements  of  a 
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supplement  to  the  act  (ageneral  law)  under 
which  it  was  incorporated,  and  the  penalty 
for  non-compliance  therewith  was,  by  the 
supplement,  declared  to  be  the  forfeiture  of 
its  charter.  It  therefore,  and  merely  for 
that  reason,  declined  to  proceed  further 
under  the  contract.  Danforth  v.  Philadel- 
phia and  Cape  May  Short  Line  R'y  Co.,  30 
N,  J.  Eq.,  12,  1878;  18  Amer.  R'y  Rep.,  66. 

208.  Strikes.  Where  the  fulfilment  of  a 
contract  to  deliver  coal  was  prevented  by  a 
strike  occasioned  by  a  reasonable  reduction 
in  wages,  held,  that  the  contractor  was  ex- 
cused by  a  condition  in  the  contract  exempt- 
ing it  in  case  of  strikes.  Delaware,  Lacka- 
wanna, etc.,  R.  S.  Co.  V.  Bowns,  58  N.  Y., 
573,  1874 ;  reversing  Same  v.  Same,  36  N.  Y. 
Superior  Ct.,  136.     1873. 

209.  —  A  contract  to  furnish  coal  provided 
that  there  should  be  no  damages  thereon  for 
delays  caused  by  strikes  of  the  miners.  Held; 
that  a  reasonable  reduction  in  wages,  result- 
ing in  a  strike,  would  not  render  the  con- 
tracting party  liable.  Delaware,  Lacka- 
wanna and  Western  R.  R.  Co.  v.  Bowns,  58 
N.  Y.,  573.     1874. 

210.  Terminal  facilities.  For  a  consider- 
ation, graduated  by  the  amount  of  business 
done,  the  E.  R.  Co.  granted  to  the  N.  J.  M. 
R.  Co,  necessary  terminal  facilities  for  oeis- 
e^ngers,  baggage,  mail  and  express  goods,  at 
the  passenger  station  of  the  E.  R.  Co.  at  N. 
Y.  and  J.  C,  etc.,  and  the  right  to  use  its 
turii-tables,  yards,  depots  and  engine-houses 
at  L.  D.,  and  agreed  to  furnish  suitable 
offices  for  the  local  agents  and  clerks  of  the 
N.  J.  M.  Co.  at  C.  street  in  N.  Y.  Held,  that 
the  expenses  incident  to  furnishing  the  facil- 
ities stipulated  for  were  to  be  borne  entirely 
by  the  E.  R.  Co.  Elmira  Roiling  Mill  Co.  v. 
Erie  R'y  Co.,  28  N.  J.  Eq.,  400,  1877;  14 
Amer.  R'y  Rep.,  199. 

211.  Ties.  In  an  action  to  recover  dam- 
ages for  refusing,  on  the  part  of  the  defend- 
ant, to  take  railroad  ties  tendered  for  delivery 
under  a  contract  to  furnish  oak  ties,  there 
was  evidence  that  the  ties  so  tendered  did 
not  correspond  with  the  specifications  of  the 
contract.  Defendant  asked  the  court  to 
charge  that  if  the  jury  believed  the  plaintiff 
had  been  delivering,  and  attempting  to  de- 
liver, inferior  ties  of  a  different  kind  from 
those  specified,  and  that  defendant  in  refus- 


ing to  take  ties  had  reference  to  such  inferior 
ties,  plaintiff  could  not  recover  even  if  the 
words  of  refusal  might  bear  a  broader  con- 
struction. Held,  that  the  instruction  ought 
to  have  been  given.  Allegheny  Valley  R.  R. 
Co.  V.  Steele,  1  Pennypacker  (Pa.),  313.    1881. 

212.  —  An  account  for  cross-ties  delivered 
under  a  contract,  the  whole  being  due,  is  an 
entire  demand,  incapable  of  division  for  the 
purpose  of  bringing  separate  suits  therefor. 
Macon  and  Augusta  R.  R.  Co.  v.  Oarrard, 
54,Ga.,  337.     1875. 

213.  —  Where  a  contract  for  the  sale  and 
delivery  of  railroad  ties  in  the  beginning 
purports  to  be  entered  into  by  the  president 
of  a  railway  company,  and  recites  that  the 
other  party  is  to  furnish  the  ties  to  the  com- 
pany, and  it  is  signed  in  the  name  of  the 
company  by  its  president,  it  wiU  be  con- 
strued as  obligating  the  company  to  pay  the 
price,  although  the  president,  as  agent, 
promises,  in  the  contract,  to  make  payment. 
Havana,  Rantoul  and  Eastern  R.  R.  Co.  v. 
Walsh,  85  111.,  58.     1877. 

214.  —confusion  of  goods.  'The  question 
of  confusion  of  goods  determined  under  the 
facts  of  the  case.  Chandler  v.  De  Oroff,  27 
Minn.,  308.     18S0. 

215.  —  inspection  of  ties ;  waiver.  The 
contract  between  plaintiffs  and  a  railway 
company  provided  that  plaintiffs  should  re- 
ceive certain  specified  sums  for  ties  and  tim- 
ber, delivere^l  along  the  line  of  the  road, 
subject  to  the  inspection  and  acceptance  of 
the  chief  engineer  of  the  company.  Held, 
that  such  proviso  was  for  the  benefit  of  the 
company,  a.nd  might  be  waived  by  it,  and  if 
any  other  ofiScer  than  the  chief  engineer,  by 
direction  of  the  company,  inspected  and  ac- 
cepted the  ties  and  timber,  the  delivery  was 
complete  and  the  title  passed  to  the  com- 
pany, and  this  though  plaintiffs  never  con- 
sented to  an  inspection  by  such  officer.  Ho- 
bart  V.  Beers,  36  Kans.,  339.     1881. 

216.  —  wlien  title  passes.  H.  &  S.,  own- 
ing ties  along  the  line  of  road  of  the  St. 
Jos.  and  Denver  R.  R.  Co.,  made  a  contract 
with  said  company  by  which  the  latter  was 
authorized  to  take  as  many  of  said  ties  as  it 
needed  for  the  repair  of  its  track,  in  which 
contract  it  was  stipulated  that  the  ties  were 
to  be  counted  and  accounted  for  after  they 
were  placed  under  the  track,  and  that  the 
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title  should  not  pass  to  the  company  until 
after  they  were  under  the  rail.  Held,  that 
such  stipulation  as  to  the  time  of  passing  the 
title  was  valid,  and  no  creditor  of  the  com- 
pany having  notice  of  such  contract  could,, 
prior  to  such  time,  acquire  any  title  to  such 
ties  as  against  H.  &  S.  by  a  levy  and  sale  on 
an  execution  against  such  company,  al- 
though the  employes  of  the  company  had 
taken  possession  of  the  ties  and  movedthem 
to  different  places  along  the  line  of  the  road. 
Owens  V.  Hasiiiigs,  18  Kans.,  446.     1877. 

217.  Transfer  of  railway.  The  transfer 
of  the  assets  of  one  corporation  to  another 
does  not  establish  any  legal  identity  between 
them,  so  as  to  render  the  successor  liable  for 
the  contracts  of  the  assignor.  Tawas  and 
Bay  County  R.  R.  Co.  v.  Iosco  Circuit  Judge, 
44  Mich.,  479,  1880;  11  Amer.  &  Eng.  R.  R. 
Cases,  584. 

218.  Trustee  of  bondholders.  An  action 
of  assumpsit  against  a  railway  company 
cannot  be  maintained  upon  a  written  con- 
tract signed  by  and  in  the  name  of  the  trust- 
ees of  the  mortgage  bondholders  of  the 
railway.  Chaffee  v.  Rutland  R.  R.  Cq.,  53 
Vt.,  345,  1881;  4  Amer.  &  Eng.  R.  R.  Cases, 
313. 

219.  Construction  of  tunnel ;  assignment 
of  contract.  A.  and  B.  having  entered  into 
a  joint  agreement  with  a  railway  company  to 
execute  a  contract  called  "  The  Morley  Con- 
tract," for  the  construction  of  a  tunnel  upon 
the  line,  A.  assigned  all  his  right  and  inter- 
est in  the  contract  to  B.,  and  the  latter 
agreed  to  pay  A.  a  given  sum  "on  the  com- 
pletion of  the  said  contract.''  After  this 
agreement  had  been  entered  into  between  A. 
and  B.,  it  became  necessary  to  alter  the 
levels  of  the  line,  and  B.  by  agreement  with 
the  company  abandoned  the  contract,  and 
another  was  entered  into  between  the  com- 
pany and  other  persons,  under  which  the 
tunnel,  at  the  altered  level,  was  completed. 
Held,  that  A.  was  not  in  a  position,  upon  the 
completion  of  the  substituted  contract,  to 
maintain  an  action  against  B.  for  the  pay- 
ment of  the  sum  stipulated  to  be  paid  by  his 
agreement  with  A.  Humphreys  v.  Jones,  5 
Welsby,  Hurlstone  &  Gordon  (Exchequer), 
953.     1850. 

220.  Use  of  railway;  contract  not  ultra 
vires.    Two  railway  companies  entered  into 


a  bona  fide  contract  by  deed,  by  which  it 
was  provided  that  the  defendant  might,  for 
twenty-one  years,  pass  over  the  railways  of 
the  plaintiff,  and  have  free  use  of  its  works 
and  conveniences  for  the  purpose  of  cawy- 
ing  coal,  upon  payment  of  certain  tolls  and 
under  certain  conditions;  that  is  to  say, 
when  the  quantity  of  coal  carried  over  any 
part  of  the  plaintiff's  railways  to  the  defend- 
ant's railway,  and  thence  south  of  Doncaster, 
together  with  the  quantity  of  coal  carried 
over  the  plaintiff's  railways,  by  or  for  the 
defendant,  or  by  any  arrangement  with  it, 
to  any  other  railway,  for  transit  to  the  south 
of  Sheffield  or  Rotherham,  should  not  amount 
to  one  hundred  and  twenty-five  thousand 
tons  in  the  period  of  six  calendar  months, 
then  the  defendant  should  pay  to  the  plaint- 
iff such  toll  for  such  period  of  six  calendar 
months  as  would,  with  any  clear  profit 
which  might  be  made  by  the  plaintiff  for 
the  same  period,  after  payment  of  all  annual 
and  half-yearly  charges  for  interest  and  out- 
goings, and  all  expenses  of  management  or 
otherwise,  be  sufficient  to  enable  the  plaint- 
iff to  pay  such  dividends  as  might  become 
payable  in  respect  of  any  guarantied  or 
preferred  stock  of  the  plaintiff  already 
issued,  or  hereafter  to  \>e  issued,  with  the 
consent  of  the  defendant,  and  also  a  clear 
net  dividend  at  the  rate  of  31.  per  cent,  per 
aunmu,  for  such  period  of  six  calendar 
months,  upon  the  ordinary  capital  stock  of 
the  plaintiff,  with  the  consent  of  the  de- 
fendant ;  and  when  the  quantity  of  coal  for 
any  such  period  of  six  calendar  months 
should  exceed  one  hundred  and  twenty-flve 
thousand  tons,  such  sum  as  would  make  up, 
in  manner  befcu-e  mentioned,  the  dividend 
upon  the  prefen-ed  stock,  and  31.  5s.  per 
cent,  upon  the  ordinary  stock ;  and  when  the 
quantity  of  coal,  during  the  like  period  of 
six  calendar  months,  should  exceed  one 
hundred  and  fifty  thousand  tons,  and  not 
one  hundred  and  seventy-five  thousand  tons, 
such  sum  as  would  make  up  in  the  like 
manner  the  dividend  upon  the  preferred 
stock,  and  31.  10s.  per  cent,  on  the  ordinary 
stock,  and  so  on  progressively  up  to  the  car- 
riage of  four  hundred  thousand  tons,  during 
any  such  period  of  six  calendar  months,  ia 
which  case  the  defendant  was  to  pay  the 
plaintiff  such  sum  as,  together  with  the  clear 
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profits  made  by  the  plaintiffl  during  the 
same  period,  would  pay  the  dividend  upon 
the  prefeiTed  stock,  and  Ql.  per  cent,  upon 
the  ordinary  stock.  It  was  also  provided 
that  if  the  payment  made  by  the  defendant 
for  any  period  of  six  months  once  made  up 
il.  10s.  per  cent,  on  the  ordinary  stock  of  the 
plaintiff,  it  should  never  afterwards  recede. 
Held,  in  an  action  to  i-ecover  the  sum  payable 
under  the  contract,  per  Parke,  B.,  and  Piatt, 
B.  (Pollock,  C.  B.,  dubitante,  and  Martin 
B.,  dissentiente),  that  this  was  a  legal  con- 
tract, and  not  beyond  the  powers  of  the 
respective  companies,  the  payments  to  be 
made  being  within  the  meaning  of  the  word 
"  tolls,"  in  s.  87  of  the  Eailway  Clauses  Con- 
solidation Act  (8  Vict.,  c.  20).  South  York- 
shire li'y  Co.  V.  Great  Northern  JR'y  Co. ,  32 
Eng.  Law  &  Equity,  531 ;  23  Law  Jour.  Rep., 
N.  S.,  Exoh.,  305.     1853. 

221.  Tendor  and  purchaser.  A  railway 
company  having  contracted  with  the  ground 
landlord  for  the  purchase  of  freehold  house 
property,  entered  into  possession  anil  turned 
out  the  weekly  tenants  to  whom  the  prop- 
erty was  sublet  by  lessees  under  the  ground 
landlord.  After  the  weekly  tenants  had 
been  turned  out,  the  property  was  greatly 
damaged  by  strangers,  who  entered  forcibly 
and  pulled  some  of  the  houses  to  pieces. 
Held,  that  the  damage,  to  the  deterioration 
of  the  property,  having  been  occasioned  by 
the  act  of  the  railway  company  in  entering 
upon  the  houses  and  turning  the  tenants  out 
of  possession,  they  must  pay  the  purchase 
money  into  court  without  being  allowed  the 
option  of  giving  up  possession.  Pope  v. 
Great  Eastern  R'y  Co.,  Leiw  Reports,  3 
Equity  Cases,  171.     1866. 

222.  Voidable  contract ;  failure  to  repu- 
diate. The  plaintiff  and  defendant,  by  their 
respective  boards  of  directors,  entered  into 
a  contract  whereby  the  plaintiff  agreed  to 
supply  the  defendant  with  all  the  rolling 
stock  required  in  the  operation  of  its  rail- 
way for  the  period  of  seven  years,  at  an 
agreed  rental  to  be  paid  monthly.  The  five 
persons  composing  the  plaintiff's  board  of 
directors  were  members  of  the  defendant's 
board,  which  consisted  of  thirteen  persons. 
At  the  meeting  of  the  defendant's  board,  at 
which  the  terms  of  said  contract  were 
agreed    upon    and    confirmed,   there    were 


present  only  eight  directors,  two  of  whom 
were  directors  of  the  plaintiff.  The  plaint- 
iff supplied  the  rolling  stock  as  agreed,  and 
the  defendant  received  and  used  the  same 
in  the  operation  of  its  railway  for  the  period 
of  nearly  two  years  and  a  half,  when  the 
contract  was  terminated.  Held,  if  it  be  as- 
sumed that  the  contract  was  voidable,  in 
equity,  at  the  election  of  the  defendant 
within  a  reasonable  time  after  the  same  was 
made,  for  want  of  a  quorum  of  directors  at 
the  meeting  at  which  the  contract  was 
agreed  upon  and  confirmed,  who  were  not 
directors  of  the  plaintiff,  the  delay  in  exer- 
cising the  election  to  avoid  it  operated  as  a 
waiver  of  the  right  so  to  do.  United  States 
Moiling  Stock  Co.  v.  Atlantic  and  Great 
Western  R.  S.  Co.,  34  Ohio  St.,  450, 1878;  21 
Amer.  R'y  Rep.,  3. 

223.  Water;  furnishing  water  for  rail- 
way; breach;  damages.  Under  a  declara- 
tion for  the  breach  by  a  railroad  company  of 
a  contx-act  to  use  and  pay  monthly  for 
water,  in  consideration  that  the  plaintiff 
would  build  and  keep  a  tank,  alleging  that 
all  the  materials  were  put  up  only  for  the 
advantages  to  accrue  from  said  contract, 
and  are  a  total  loss,  being  of  no  value  for 
any  other  purpose,  the  plaintiff  may  show 
a  partial  loss ;  such  as  deterioration  in  value. 
New  Orleans,  Jackson,  etc.,  R.  R.  Co.  v. 
Echols,  54  Miss.,  364.     1876. 

224.  —  Where,  to  carry  out  a  contract  to 
furnish  water  to  a  railroad  company,  a  party 
purchases  articles  which,  under  the  con- 
tract, are  to  remain  his  own,  if  the  company 
abandons  the  contract,  leaving  the  property 
uninjured,  except  by  depreciation  from 
change  of  locality,  he  is  not  bound  to  sell,  but 
may  retain  the  property  and  recover  damages 
for  the  breach ;  the  measvfre  of  damages  in 
such  case  being  the  difference  between  the 
cost  of  the  articles  and  their  present  mar- 
ket or  actual  value.     lb. 

225.  Wharfage.  The  contract  with  the 
city  of  New  Orleans  did  not  authoi-ize  the 
plaintiff  to  collect  wharfage  dues  for  piers 
not  built  or  furnished  by  the  city.  Eller- 
man  v.  Morgan's  R.  R.  Co.,  34  La.  An.,  698. 
1883. 

226.  To  take  land  on  formation  of  com- 
pany; failure  to  build  road.  H.  and  Y., 
projectors  of  a  railway  company,  entered 
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into  a  treaty  with  the  plaintiff  (a  land 
owner),  wliereby  the  latter  agreed  not  to  op- 
pose their  bill  in  parliament,  and  an  agree- 
ment was  executed  by  them  (as  the  executive 
directors  of  the  railway  company),  by  which 
the  company,  upon  its  incorporation,  was 
to  pay  to  the  plaintiff  l,000i.  for  land  of 
which  he  was  the  freeholder,  and  which 
was  required  for  the  purpose  of  making  the 
railway,  and  4,000Z.  for  residential  damage. 
A  stipulation  was  also  made  that  the  com- 
pany was  to  make  a  tunnel  through  part  of 
the  plaintiff's  property,  and  a  station  was  to 
be  erected  on  another  part.  The  company 
was  incorporated,  but  not  being  able  to  raise 
sufficient  funds,  no  attempt  was  made  to 
make  the  railway,  and  the  money  subscribed 
was  returned  to  the  ^hai'eholders.  Held, 
upon  the  construction  of  such  agreement; 
that  the  contract  was  conditional  upon  the 
making  of  the  railway,  and  therefore  that 
the  plaintiff  was  not  entitled  to  the  money 
payable  thereunder.  Preston  v.  Liverpool, 
etc.,  R'y  Co.,  35  Eng.  Law  &  Equity,  93. 
1856. 

227.  With  promoters  prior  to  incorpora- 
tion. Whenever  a  third  party  enters  into  a 
contract  with  the  promoters  of  a  railroad, 
which  is  intended  to  inure  to  the  benefit  of 
the  company,  and  it  takes  the  benefit  of  the 
contract,  it  will  be  bound  to  perform  it. 
Little  Rook  and  Fort  Smith  R.  R.  Co.  v. 
Perry,  37  Ark.,  164,  1881;  9  Amer.  &  Eng. 
'   ' '    R.  R.  Cases,  610. 


CONTRACT   LIMITING   LIABILITY   OF 
CARRIER. 

See  Bill  of  Lading;  Cahkiagb  of  llBacBAHDisE; 
Cabriagh:  op  Live  Stock;  Carbiags  of  Passen- 
gers; Connecting  Linus;  Contract;  Dauaobs; 
Injury  to  Passengers. 

1.  Assent  of  shipper.  Possession  by  a 
shipper  of  a  carrier's  receipt  for  the  prop- 
erty, containing  special  terms,  is  prima  facie 
evidence  of  his  assent  to  them,  and  in  most 
cases  may  be  conclusive.  Morrison  v.  Phil- 
lips and  Colby  Construction  Co.,  44  Wis., 
405,  1878;  19  Amer.  R'y  Rep.,  313. 

2.  Bill  of  lading^.  Where  the  plaintiff's 
evidence  tended  to  prove  that  the   goods 


were  shipped  under  a  previous  parol  con- 
tract, without  special  exemptions  in  favor 
of  the  carrier,  and  that,  after  the  goods  were 
in  transit,  the  bill  of  lading  containing  such 
exemptions  was  handed  to  the  shipper,  wlio, 
without  examination  or  objection,  for- 
warded it  to  the  consignee,  who  made  use 
of  the  same  to  receive  and  sell  the  goods  not 
lost,  and  accounted  to  the  shipper  for  the 
proceeds,  held,  that  it  was  error  to  charge 
the  jury  that  such  acts  of  the  consignor  and 
consignee  were  conclusive  on  the  former, 
and  bound  him  by  the  conditions  con- 
tained in  the  bill,  wliere  it  appeal's  he  had 
no  knowledge  of  such  conditions,  and  never 
in  fact  assented  to  them.  Oaiiies  v.  Union 
Transportation  and  Insurance  Co.,  38  Ohio 
St.,  418,  1876;  14  Amer.  R'y  Rep.,  158. 

3.  —  If  the  contract  of  a  railroad  com- 
pany, as  expressed  in  its  bill  of  lading  for 
shipping  goods,  leaves  it  in  doubt  whether 
the  company  was  excepted  fi-om  liability  for 
loss  happening  by  fire,  the  doubt  must  be 
resolved  against  the  company.  Little  Rock, 
Mississippi  River  and  Texas  R'y  Co.  v.  Tal- 
bot, 39  Ark.,  533.     1883. 

4.  Burden  of  proof.  When  the  risk  or 
accidents  for  which  a  common  carrier  is  li- 
able are  limited  by  a  special  contract,  the 
burden  of  proof  rests  upon  the  carrier  to 
show  not  only  that  the  cause  of  the  loss  was 
within  the  terms  of  the  limitation,  but  also 
that  on  his  own  part  there  was  no  negli- 
gence. Alabama,  etc.,  R'y  Co.  v.  Little,  12 
Amer.  &  Eng.  R.  R.  Cases  (Ala.),  87.     1883. 

5.  Connecting  lines.  A  common  carrier 
may  receive  a  parcel  to  carry  it  as  far  as  he 
goes,  and  then  to  send  it  further ;  and  such 
carrier  may,  by  special  contract,  limit  his 
common  law  liability,  but  cannot  exempt 
himself  from  liability  for  hia  negligence. 
Snider  v.  Adams  Express  Co.,  63  Mo.,  376, 
1876;  20  Amer.  R'y  Rep.,  4.35. 

6.  Implication.  A  contract  limiting  the 
liability  of  a  carrier  need  not  be  by  express 
words ;  it  may  be  implied  from  all  the  cir- 
cumstances, the  acts  of  the  parties,  the 
course  of  business,  the  regulations  known 
to  shippers,  etc.  Elkina  v.  Empire  Trans- 
portation Co.,  SIJ  Pa.  St.,  815.    1876. 

7.  Negligence.  The  receipt  also  contained 
a  stipulation  that  the  company  should  "  not 
be  liable  for  any  loss  or  damage  of  any  box, 
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package  or  thing  for  over  fifty  dollars,  un- 
less the  just  and  true  value"  was  therein 
stated.  Held,  that  this  did  not  include  a  loss 
occasioned  by  the  company's  negligence. 
Westcott  V.  Fargo,  61  N.  Y.,  543.     1875. 

8.  —  A  stipulation  by  a  carrier  for  exemp- 
tion from  the  consequences  of  his  own  neg- 
ligence is  invalid.  Welch  v.  Boston  and  Al- 
bany B.  R.  Co.,  41  Conn.,  333,  1874;  6  Amer. 
R'y  Rep.,  95. 

9.  —  A  contract  limiting  a  carrier's  liability 
will  not  excuse  negligence  unless  it  is  clear 
and  unmistakably  so  intended.  Nicholas  v. 
N.  Y.  Central  and  Hudson  River  R.  R.  Co., 
89  N.  Y.,  370,  1883;  9  Amer.  &  Eng.  R.  R. 
Cases,  103. 

10.  —neglect  of  persons  other  than  the 
carrier.  A  common  carrier  who  has  not 
limited  his  responsibility  is  responsible  for 
losses,  whether  occurring  on  vehicles  con- 
trolled by  himself  exclusively  or  belonging 
to,  and  controlled  by,  others,  because  he  is 
an  insurer  for  the  safe  delivery  of  the  article 
which  he  has  agreed  to  carry.  But  when  he 
has  limited  his  liability  so  as  to  make  himself 
responsible  for  ordinary  care  only,  and  the 
shipper,  to  recover  against  him,  is  obliged  to 
aver  and  prove  negligence,  it  must  be  his 
(the  carriers)  negligence  or  the  negligence  of 
his  agents,  and  not  the  negligence  of  per- 
sons over  whom  he  has  no  control.  Bank  of 
Kentucky  v.  Adams  Express  Co.,  1  Flippin 
(U.  S.  C.  C),  243.     1872. 

11.  Power  to  make  such  contract.  Where 
railroad  companies,  as  common  carriers,  re- 
ceive goods  marked  for  a  particular  place, 
they  are  bound,  by  the  common  law,  to  de- 
liver at  that  place,  but  they  may  restrict  this 
liabiUty  by  a  contract,  fairly  and  understand- 
ingly  made;  and,  when  so  made,  if  in  the 
form  of  a  bill  of  lading  or  otherwise,  and 
the  terms  understood  and  accepted  by  the 
shipper,  it  becomes  the  contract  of  the  par- 
ties. Field  V.  Chicago  and  Rock  Island  R. 
R.  Co.,  71  111.,  458.     1874.  / 

12.  Usage.  Neither  usage  nor  custom, 
though  known  to  the  shipper,  which  he  has 
not  clearly  assented  to  as  a  condition  of  the 
contract  of  shipment,  can  be  set  up  to  absolve 
a  carrier  from  his  common  law  liability. 
Pittsburgh,  Cincinnati  and  St.  Louis  R'y  Co. 
V.  Barrett,  86  Ohio  St.,  448,  1881;  3  Amer.  & 
Eng.  R,  R.  Cases,  356. 


CONTRACTORS. 

See  CoNSTRHOTioN  OF Eailwats;  Contracts;  Eminent 
Domain;  Injuries  to  Employes;  Injuries  to  Pas- 
sengers; Wharves. 

1.  Assignment  of  contract.  Where  a  rail- 
way contractor  has  assigned  his  contract  to 
the  superintendent  of  the  company,  and  the 
latter  has  assumed  his  debts  to  laborers,  the 
company's  liability,  if  any,  for  a  labor  debt, 
does  not  rest  on  Comp.  L. ,  §§  3393-5,  but  is  at 
common  law  on  a  special  contract ;  and  the 
declaration  must  so  aver  the  cause  of  action. 
Bottomley  v.  Port  Huron  and  Northivestern 
R'y  Co.,  44  Mich.,  543.     1880. 

2.  Award.  An  award  to  a  contractor  held 
not  to  give  the  contractor  such  a  vested  right 
as  to  preclude  the  payment  to  a  subsequent 
contractor  who  actually  performed  the  work. 
Mayor,  etc.,  of  New  York,  In  re,  90  N.  Y., 
390;  10  Amer.  &  Eng.  R.  R.  Cases,  125. 
1883. 

3.  Breach  of  contract.  Where  a  party 
employed  to  do  certain  work  performs  part 
and  leaves  part  uncompleted,  the  other  party 
will  have  the  right  to  retain  out  of  his  pay, 
for  the  work  done,  a  reasonable  sum  to  com- 
plete the  same.  Western  Union  R.  R.  Co.  v. 
Smith,  75  111.,  493.     1874. 

4.  Bridge  builders ;  statute.  Proof  that 
a  railway  company  paid  a  bridge  builder  for 
work  done  on  one  of  its  bridges  upon  esti- 
mates made  by  the  company's  agents  as  the 
work  progressed,  is  sufficient  proof  froin 
which  a  finding  may  be  made  that  such 
bridge  builder  was  a  "contractor"  within 
the  meaning  of  ch.  136  of  the  laws  of  1873. 
Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.  v. 
McConnell,  25  Kans.,  370.     1881. 

5.  Debts  of  contractors.  A  railway  com- 
pany contracted  with  certain  parties  to  con- 
struct its  road  and  appuy tenances.  These 
contractoi's,  through  their  superintendent, 
hired  the  plaintiff  to  work  upon  a  freight 
house  they  were  building  for  the  company. 
A  poisonous  mixture,  in  which  corrosive 
sublimate  was  an  ingredient,  was  applied  to 
the  timber  to  prevent  decay.  The  plaintiff 
was  injured  by  breathing  the  exhalations  of 
this  substance  and  by  handling  the  timber 
to  which  it  had  been  applied.  Held,  that 
the  railway  company  was  not  liable  to  the 
plaintiff  for  the  injury  he  received,  but  that 
the  contractors  were  solely  responsible,  and 
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were  not  in  this  respect  the  servants  of  the 
company.  West  v.  St.  Louis,  Vandalia  and 
Terre  Haute  B.  R.  Co.,  63  111.,  545,  1873;  7 
Anier.  R'y  Rep.,  50. 

6.  —  If  a  party,  at  the  request  of  a  railway 
company,  takes  up  certificates  of  indebted- 
ness issued  to  it  to  its  laborers  for  work,  and 
to  procure  board,  and  to  enable  boarding- 
house  keepers  to  procure  groceries  and  pro- 
visions for  hands  engaged  in  the  construction 
of  the  road,  with  an  agreement  to  settle  with 
him  for  the  same,  such  party  will  be  enti- 
tled to  recover  of  the  company  the  amount 
of  such  advances.  Cairo  and  Vincennes  R. 
R.  Co.  V.  Faalmey,  78  111.,  116.     1875. 

7.  —  Where  one  railway  company  con- 
tracts with  another  railway  company  to  build 
its  road,  the  failure  of  the  former  company 
to  take  a  bond  under  §  35,  Comp.  L.  1879, 
will  not  render  it  liable  for  debts  for  goods 
purchased  by  a  subcontractor.  St.  Louis, 
Wichita  and  Western  R'y  Co.  v.  Ritz,  11 
Araer.  &  Eng.  R.  R.  Cases  (Kanst),  35.  1883. 
See  Wells  V.  Mehl,  25  Kans.,  305.     1881. 

8.  Debts  of  contractor ;  deductions  fi'oin 
pay-rolls.  Where  a  debtor  abandons  his  con- 
tract, and  the  owner,  being  indebted  to  the 
contractor  for  work  done,  pays  the  laborers, 
deducting  what  they  owe  A.,  then  pays  A., 
deducting  what  lie  owes  B.,  all  parties  thus 
paid  acceding  to  the  arrangement,  there  is 
an  implied  undertaking  on  the  part  of  the 
owner  to  pay  B.  the  amounts  thus  I'etained, 
and  B.  has  a  right  of  action  therefor  upon 
the  implied  piomise  thus  made  for  his  bene- 
fit. Gibson  v.  St.  Louis,  Kansas  City  and 
Nortliern  R'y  Co.,  76  Mo.,  549.     1883. 

9.  —  A  railroad  company  having  become 
liable  to  pay  the  wages  of  workmen  em- 
ployed by  contractors  (Wagn.  Stat,,  303, 
§  10),  deducted-  on  its  pay-rolls  charges 
for  sundry  goods  theretofore  furnished  the 
men  by  a  merchant  under  an  agreement 
entered  into  by  him  with  the  contractors. 
On  the  rolls,  and  pursuant  to  the  agree- 
ment, the  amounts  purchased  were  en- 
tered as  payments  made  on  the  wages,  and 
as  due  from  the  contractors  to  the  mer- 
chant. Held,  that,  being  a  stranger  to  the 
agreement,  the  company  was  not  liable  to 
the" merchant  under  it  for  such  advances; 
and  its  deductions  of  the  amounts  due  the 
merchant  from  the  wages  of  the  men  would 


not,  of  itself,  raise  an  assumpsit  in  his  favor 
against  it.  And  it  would  be  liable,  notwitli- 
standing,  to  the  employes  for  the  unpaid 
balances.  But  they  having  acquiesced  in 
that  mode  of  settlement,  the  merchant 
could  recover  those  sums  from  the  company  _ 
on  an  implied  undertaking  to  pay  the  same. 
Sohuster  v.  Kansas  City,  St.  Joseph  and 
Council  Bluffs  R.  R.  Co.,  60  Mo.,  S90.    1875. 

10.  —  Where  a  contractor  abandons  his 
contract,  and  the  owner,  being  indebted  to 
the  contractor  for  work  done,  pays  the 
laborers,  deducting  what  they  owe  A.,  then 
pays  A.,  deducting  what  he  owes  B.,  all  par- 
ties thus  paid  acceding  to  the  ai'rangement, 
there  is  an  implied  undertaking  on  the  part 
of  the  owner  to  pay  B.  the  amounts  thus  re- 
tained, and  B.  has  a  right  of  action  therefor 
upon  the  implied  promise  thus  made  for  his 
benefit.  Gibson  v.  St.  Louis,  Kansas  City 
and  Northern  R'y  Co.,  7  Mo.  App.,  586.  1879. 

11.  Delay.  The  failure  to  pay  monthly, 
as  agreed,  will  not  of  itself,  and  in  the  ab- 
sence of  any  showing  that  any  delay  was 
authorized  by  the  company,  entitle  the  con- 
tractors to  recover  extra  compensation  for 
tlie  labor  performed  on  account  of  the  delay 
occasioned  by  such  default  in  payment,  and 
the  consequent  increased  cost  of  the  work. 
Orand  Rapids  and  Bay  City  R.  R.  Co.  v. 
Van  Dusen,  39  Mich.,  431.     1874. 

12.  —  Where  delay  was  caused  by  a  de- 
crease of  the  force  of  men  employed,  at  the 
request  of  the  treasui-er  of  the  company, 
who  was  one  of  the  committee  that  had  exe- 
cuted the  conti-act  on  its  behalf,  and  the 
only  one  of  them  vyho  had  given  any  per- 
sonal directions  to  the  contractors,  and  upon 
his  statement  tliat  the  company  was  unable 
to  collect  money  fast  enough  to  pay  accord- 
ing to  the  contract,  the  contractors  would 
have  a  right  to  assume,  in  the  absence  of  any 
notice  to  the  contrary,  that  he  was  author- 
ized to  give  such  directions,  and  they  were 
justified  in  acting  accordingly.     lb. 

13.  lujnry  to  employes.  In  an  action  by 
an  employe  against  a  contractor  to  recover 
damages  for  injuries  suffered  by  the  former 
whilst  in  the  employment  of  the  latter,  one 
para,graph  of  the  complaint  alleged  that  the 
defendant,  being  a  contractor  engaged  in  the 
construction  of  a  railway,  employed  the 
plaintiff,  a  minor,  of  the  age  of  but  fifteen 
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years,  to  assist  in  certain  non-hazardous 
work ;  but  that  the  defendant,  without  giv- 
ing to  the  plaintifE  sufficient  caution,  warn- 
ing or  instruction,  placed  him  in  control  of 
a  wild,  fractious  and  ungovernable  horse,  iu 
a  narrow,  unsafe  and  dangerous  space  be- 
tween two  trains  of  cars  moved  by  steam 
power  in  opposite  directions,  upon  a  high 
embankment ;  and  that  the  plaintiff,  whilst 
exercising  due  care  and  engaged  in  such  haz- 
ardous employment,  was  thrown  beneath, 
and  injured  by,  one  of  said  trains.  Held,  on 
demurrer,  that  the  paragraph  was  sufficient. 
Hillv.  Gust,  55  Ind.,  45.     1876. 

14.  —  H.  and  M.  agreed  with  the  defend- 
ant to  perform  certain  work  for  it,  the  con- 
tract providing  that  the  defendant  should 
not  be  liable  for  any  injury  sustained  by  the 
contractor,  his  subcontractor,  workmen  or 
laborers  by  reason  of  the  negligence  of  tlie 
defendant,  its  agents  or  servants,  in  operat- 
ing the  railroad.  The  plaintiff,  an  employe  of 
H.  and  M.,  was  injured  while  working  upon 
the  track,  and  this  action  was  brought  by 
him  to  recover  damages  therefor.  Held, 
that,  as  the  plaintiff  was  not  a  party  to  the 
contract,  and  was  not  shown  to  have  had 
knowledge  thereof,  he  was  not  bound  by  the 
provisions  contained  therein,  and  that  de- 
fendant was  liable  for  the  injuries  sustained 
by  him.  Oniinger  v.  New  York  Central  and 
Hudson  River  E.  E.  Co.,  4  Hun  (N.  Y.),  159. 
1875. 

15.  —  The  agreement  between  the  princi- 
pal and  contractor  contained  the  following 
clause:  "It  is  further  agreed  that  if,  at  any 
time,  the  contractors  are  not  employing  men, 
fools,  implements  and  machinery,  in  kind 
and  quantity,  to  the  entire  satisfaction  of  the 
chief  engineer  of  the  company,  and  neces- 
saiy,  in  hie  opinion,  to  prosecute  the  work 
with  due  diligence  and  expedition.  .  .  . 
And  if,  upon  receiving  written  notice  to  that 
effect,"  etc.,  .  .  .  "the  company  shall 
have  the  right  to  declare  the  contract  an- 
nulled," etc.,  held,  that  the  principal  did  not 
possess  such  a  right  of  .selection  of  the  con- 
tractor's servants  as  to  make  him  responsible 
for  their  negUgent  acts.  Burmeister  v.  N. 
Y.  Elevated  E.  E.  Co.,  47  N.  Y.  Superior 
Ct.,  264.     18S1. 

16.  —  Damages  were  awarded  to  a  boy 
against  his  employer,  a  railway  contractor, 
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for  injuries  sustained  in  making  a  railway, 
it  being  shown  that  the  defective  condition 
of  a  drag  upon  a  wagon  was  the  cause  of 
the  accident,  and  that  for  this  the  master 
was  responsible.  Matthews  v.  McDonald,  3 
Scotch  Session  Cases  (3d  series),  506.     1865. 

17.  — One  D.  contracted  with  defendant 
to  transfer  from  vessels  to  cars  all  the  rail- 
road iron  brought  to  "the  dock  at  A.  for  a 
specified  time  and  for  a  specified  price,  de- 
fendant to  furnish  a  derrick  to  be  used  for 
the  purpose.  Defendant  furnished  a  derrick 
suitable  and  safe  at  the  time  for  use.  Plaint- 
iff was  employed  by  D.  to  assist,  and  was 
injured  by  a  fall  of  the  derrick.  In  an  ac- 
tion to  recover  damages  for  the  injury,  held, 
that  if  D.  was  chargeable  with  negligence  in 
omitting  to  inspect  and  repair  the  derrick, 
defendant  was  not  responsible  therefor;  that 
in  the  absence  of  a  contract  to  that  effect  no 
duty  on  the  part  of  defendant  to  keep  the 
derrick  in  repair  could  be  implied ;  that  the 
rule  requiring  a  master  to  furnish  safe  and 
suitable  machinery  for  the  use  of  his  serv- 
ants did  not  apply,  as  plaintiff  was  not  the 
servant  of  defendant ;  and  that,  therefore,  a 
charge  that  in  the  absence  of  a  special  agree- 
ment defendant  was  bound  to  keep  the  der- 
rick in  repair  was  error.  King  v.  N.  Y.  Cen- 
tral and  Hudson  River  R.  E.  Co.,  68  N.  Y.. 
181,  1876;  reversing  Same  v.  Same,  4  Hun 
(N.  Y.),  769,  1875.  See  Same  v.  Same,  73 
N.  Y.,  607.    1878. 

18.  Liability  for  acts  of  conti'actors. 
The  general  principle  established  by  the  ^de- 
cision  in  Painter  v.  Tlie  City  of  Pittsbujfgh. 
10  Wright,  313,  that  a  municipal  corporation 
is  not  responsible  for  injury  occasioned  by 
the  negligence  of  contractors  with  it,  or  of 
their  agents  and  servants,  but  the  remedy 
for  such  an  injui-y  is  against  the  contractors 
alone,  aijplies  also  to  private  corporations. 
McMasters  v.  Pa.  R.  R.  Co,,  3  Pittsburgh,  1. 
1865. 

19.  Measurements.  Where  a  contract  for 
grading  and  work  on  a  railroad  provided 
that  the  work  should  be  done  under  the 
direction  and  supervision  of  the  chief  en- 
gineer of  the  company  and  his  assistants,  by 
whose  measurements  and  calculations  the 
quantities  and  amounts  of  the  several  kinds 
of  work  should  be  determined,  and  whose 
decisions  should  be  conclusive,  held,  that  a 
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measurement  by  an  assistant  engineer,  esti- 
mating the  embankments  made  by  the 
contractors,  was  not  conclusive  upon  the 
employer  that  the  work  was  done  according 
to  the  contract,  and  that  the  contractors 
were  entitled  to  pay  for  the  price  thereof. 
Snell  V.  Brown,  71  111.,  133.     1873. 

20,  Negligence.  Where  a  railroad  cor- 
poration lets  the  contract  for  building  its 
entire  road  to  a  contractor  for  an  agreed 
price,  and  the  contractor  sublets  a  portion 
of  his  contract  to  a  subcontractor,  and  dur- 
ing the  progress  of  the  work,  through  care- 
lessness of  the  workman  in  blasting  rock, 
an  injury  is  done  the  plaintiff,  the  railroad 
corporation  is  not  liable  therefor.  MeCaf- 
ferty  v.  Spuyten  Duyvil  and  Port  Morris 
B.  R.  Co.,  4S  Howard's  Practice  (N.  Y.),  U; 
61  N.  Y.,  178.    1874. 

21,  Operation  of  trains.  Sections  1168 
and  1167  of  the  Code  of  Tennessee,  touching 
the.' liability  which  railway  companies  incur 
by  failing  to  observe  certain  precautions  in 
running  their  trains,  do  not  apply  to  con- 
tractors engaged  in  constructing  a  railroad. 
ariggs  v.  Houston,  104  U.  S.,  533,  1881;  8 
Araer.  &  Eng.  R.  R.  Cases,  359. 

22,  Partnersliip ;  covenant.  In  an  action 
upon  a  covenant,  contained  in  an  agreement 
between  the  covenantor  and  "S.  and  such 
other  parties  as  he  may  associate  with  lilm 
under  the  name  of  S.  &  Company,"  signed 
and  aealftd  by  the  covenantor,  and  signed 
"S.  &  Co."  by  the  hand  of  S.,  acting  in  be- 
half and  by  authority  of  the  partnership, 
to  pay  to  "the  said  S.  &  Company,  parties 
of  the  second  part,"  for  work  to  be  done  by 
them,  all  those  who  are  partners  at  the  time 
of  tho  signing  of  the  agreement  may  join. 
Seymour  v.  Western  R.  R.  Co.,  106  U.  S.,  330. 
1883. 

28.  Payment;  bond».  Where  several  per- 
sons, either  as  copartners  or  joint  contract- 
ors, had  done  work  under  contract  with  a 
railway  company,  a  payment  made  to  one 
of  them  in  township  aid  bonds  binds  the 
t)thers  if,  with  f uU  knowledge  of  the  facts, 
they  fail  to  repudiate  the  payment  and  make 
a  diptinct  claim  upon  the  company.  Mich- 
igan Air  Line  R'y  Co.  v.  Mellen,  44  Mich., 
331,  1880;  5  Amer.  &  Eng.  R.  R.  Cases,  345. 

24.  Subcontractor;  agreement  to  pay 
wages.    Cause  reversed  upon  the  evidence, 


in  an  action  by  a  subcontractor  against  a 
railway  company  for  wages,  upon  an  alleged 
parol  promise  of  payment  by  the  company. 
Denver,  South  Park  and  Paoiflo  R.  R.  Co.  v. 
Reed,  6  Colo.,  830.    1883. 

25.  Subcontractor;  agreement  to  pay 
money  collected  of  company.  B.  contracted 
with  a  railway  company  to  build  its  road, 
and  sublet  certain  sections  to  C.  &  Co.,  the 
work  to  be  paid  for  according  to  the  esti- 
mates of  the  division  engineer.  After  the 
work  was  completed  by  C.  &  Co.,  B.  refused 
to  pay  the  balance  claimed  by  C.  &  Co.,  on 
the  ground  that  the  engineer's  estimates 
showed  that  they  had  been  paid  in  full  for 
all  their  work.  C.  &  Co.  then  sued  B.  in 
Connecticut,  to  recover  what  was  due  tliem 
on  the  contract,  but  afterwards  suspended 
that  action  under  a  contract  with  B.,  by 
which  he  agreed  to  prosecute  an  action 
against  the  railway  company,  with  the  as- 
sistance of  C.  &  Co.,  and  pay  them  all  that 
he  recovered  on  their  sections.  B.  recov- 
ered a  large  sum  from  the  company,  but 
still  refused  to  pay  C.  &  Co.,  on  the  ground 
that  they  were  already  overpaid,  and  that 
he  had  recovered  nothing  on  their  sections ; 
C.  &  Co.  then  brought  this  action.  The 
court  below  refused  to  submit  the  evidence 
of  the  new  contract  to  tlie  jury  and  to 
charge  that  the  plaintiffs  were  entitled  to 
recover  from  B.  whatever  he  recovered  from 
the  company  on  the  plaintiffs'  sections,  and 
directed  a  verdict  for  the  defendant.  Held, 
to  be  error.  Collins  v.  Barnes,  83  Pa.  St., 
15.     1876. 

26.  Trespass.  A  railway  company  is  lia- 
ble for  the  trespass  of  hands  employed  by 
its  contractors  while  engaged  in  the  con- 
struction of  its  road;  and  where  the  fact 
appears  that  the  trespass  consists  in  enter- 
ing upon  the  plaintiff's  land  and  digging  up 
the  soil,  and  making  embankments,  it  is  not 
error  to  refuse  evidence  that  the  company 
had  nothing  to  do  in  employing  the  hands 
doing  the  work,  bairo  and  St.  Louis  R.  R. 
Co.'v.  Woosley,  85  III.,  3T0.     1877. 

27.  —  Where  the  contractors  of  a  railway 
company  are  guilty  of  trespasses  upon  the 
land  of  another,  in  constructing  the  road, 
the  company  will  bo  liable  for  their  acts; 
and  if  the  injury  is  wanton  or  wilful  the 
company  may  be  required  to  respond  in  ex- 
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emplary  damages.  Roclcford,  Bock  Island 
and  St.  Louis  B.  B.  Co.  v.  Wells,  66  111.,  331. 
1873. 

28.  Trover  and  conversion  by ;  liability 
of  company.  B.  having  contracted  with,  a 
railway  company  to  set  up  the  fencing  of  its 
line,  employed  G.  to  supply  posts  and  rails 
for  a  part  of  the  line.  B.  became  bankrupt, 
and  a  quantity  of  the  unfixed  fencing  was 
removed  by  G.'s  direction  to  an  adjacent 
field  and  sold  to  the  plaintiflE.  This  fencing 
was  afterwards  carried  back  to  the  railway 
by  laborers,  acting  under  the  direction  of  an 
overlooker  of  the  company.  G.  asked  the 
men  upon  what  authority  they  removed  the 
fencing,  and  was  told  to  apply  to  the  engi- 
neer of  the  company.  G.  afterwards  saw  one 
of  the  directors  of  the  company,  who  told 
him  to  attend  a  meeting  of  the  company. 
G.  was  at  the  oflSce  of  the  company  for  that 
purpose,  and  was  told  by  the  same  director 
that  there  was  a  prospect  of  an  amicable  ar- 
rangement with  B.,  and  that  all  claims  on 
the  line  would  be  paid.  A  demand  was  after-, 
wards  made  upon  the  secretary  of  the  com- 
pany, who  stated  that  he  was  not  the  party 
on  whom  the  demand  ought  to  be  made. 
Held,  in  trover  against  the  company,  that 
there  was  no  evidence  of  a  conversion  by  iti 
Olover  V.  London  and  North  Western  B'y 
Co.,  5  Welsby,  Hurlstone  &  Gordon  (Ex- 
chequer), 66.     1830. 


CONTRIBUTION. 

1.  Liability  of  servant  to  employer.    An 

employe  is  liable  to  an  actipn  at  the  suit  of  his 
employer,  when  a  third  person  has  brought 
an  action  and  recovered  damages  against  the 
master  for  injuries  sustained  in  consequence 
of  the  servant's  negligence  or  misconduct. 
The  employe  is  liable  for  the  costs  and  coun- 
sel fees  in  such  suit,  incurred  in  the  defense, 
he  having  been  notified  of  its  pendency,  and 
having  requested  his  master  to  defend. 
Orand  Trunk Ry  Co.  v.  Latham,  63 Me,,  177. 
1874, 


CONTRIBUTORY  NEGLIGENCE. 

See  Injuries  to  Emi^lotis;  Injtjmes  to  Domestic 
Aniuale;  Injubies  to  Pabsehsers;  Intdries  to 
Pbbsohs  on  the  Track;  ^sauaENCE. 


CONTINUANCE. 

1.  Personal  injnry.  In  case  of  an  injury 
to  the  person,  it  is  good  ground  for  a  con- 
tinuance that  a  sufiicient  time  has  not  elapsed 
from  the  receipt  of  the  injury  to  calculate 
the  damages,  and  to  ascertain  whether  the 
injuries  will  be  permanent.  Speers  v.  Great 
Western  Ry  Co.,  6  Upper  Canada  Practice 
Reports,  170.     1874. 


CONVERSION. 

1.  Conpon  bonds;  measure  of  damages. 

The  plaintiff  had  executed  its  negotiable 
coupon  bonds,  which,  by  their  terms,  bore 
interest  at  the  rate  of  six  per  cent.,  and  had 
deposited  them  in  escrow,  to  be  delivered  to 
defendant  only  upoa  the  performance  of 
certain  conditions.  The  defendant  had 
wrongfully  procured  the  delivery  of  the 
bonds,  without  the  performance  of  the  con- 
ditions, and  had  sold  and  disposed  of  them 
for  a  valuable  consideration.  Held,  that  the 
measure  of  plaintiff's  damages  (the  bonds 
still  outstanding)  is  the  amount  of  the  bonds 
so  procured  and  negotiated,  at  the  time  of 
the  recovery,  interest  being  computed  at  the 
rate  of  six  per  cent,  upon  the  principal  of 
the  bonds  to  the  date  of  judgment,  and  also 
upon  coupons  maturing  before  judgment,  at 
the  legal  rate  of  seven  per  cent.,  from  the 
time  of  their  maturity  until  judgment.  City 
of  Winona  v.  Minnesota  R'y  Construction 
Co.,  29  Minn.,  68.     1882. 


CONVEYANCE. 

See  Husband  and  Wife. 

1.  Alteration  -of  deed.  Where  an  altera- 
tion is  nfiade  in  the  description  of  land  in  a 
deed  before  the  execution  and  delivery  of 
the  deed,  it  will  be  valid ;  and  in  this  case 
the  evidence  was  deemed  sufficient  to  estab- 
lish that  fact.  Cairo  and  St.  Louis  B.  B. 
Co.  V.  Parrott,  92  111.,  194.     1879. 

2.  Consideration.  The  benefit  to  be  de- 
rived from  the  construction  of  a  railway  is 
sufficient  consideration  to  sustain  a  grant  of 
the  right  of  way.  Fdzende  v.  Morgan,  31 
La.  An.,  549.     1879. 
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3.  Contract  to  stop  trains;  contract  for 
switch.  Where  a  deed  for  right  of  way  ex- 
pressed tlie  consideration  and  condition  to  be 
that  the  railway  company  sliould  build,  and 
forever  maintain,  a  switch  to  a  mill  on  the 
land,  held,  that  this  was  a  covenant  real 
and  runs  with  the  land.  Lydick  v.  Balti- 
more and  Ohio  R.  R.  Co.,  17  West  Va.,  437, 
1880;  11  Amer.  &  Eng.  R.  R.  Cases,  336. 

4.  —  If  an  intermediate  owner  of  the  mill 
had  agreed  to  release  the  railroad  company 
from  building  and  maintaining  such  switch, 
and  the  company  in  consideration  thereof 
had  agreed  to  stop  at  specified  times  its 
freight  trains  at  tlie  door  of  such  mill  for 
its  accommodation,  a  subsequent  owner 
could  have  this  modified  contract  specific- 
ally enforced  by  a  court  of  equity,  but  he 
could  not  sue  upon  it  at  law;  but  if  such 
contract  was  made  by  the  plaintiii  instead 
of  by  an  intermediate  owner  of  the  mill,  he 
might  sue  upon  it  at  law.     lb. 

5.  Description ;  buildings  to  be  erected. 
Whether,  at  a  given  location,  dwelling 
houses  for  employes  are  necfessary  buildings 
to  a  railroad  company,  is  a  question  of  fact, 
not  of  law.  The  uncertainty  of  a  deed  as  to 
what  precise  part  or  parts  of  a  large  tract 
might  be  appropriated  as  sites  for  buildings 
may  be  aided  by  actual  appropriation  and 
long  enjoyment.  The  deed  conveyed  all 
land  "  necessary  for  workshops,  warehouses 
or  other  buildings.''  Ga.  R.  R.  Co.  v.  Hart, 
60  Ga.,  530.     1878. 

6.  —  The  tangible  property  of  a  corpora- 
tion does  not  pass  as  an  incident  on  the  sale 
of  its  franchise.  St.  Louis  Bridge  Co.  v. 
Curtis,  103  111.,  410.     1883. 

7.  Condition.  Whether  a  condition  in  a 
deed  is  a  condition  precedent  or  subsequent 
is  a  question  of  intention  to  be  gathered 
from  the  whole  instrument.  Jones  v.  Ches- 
apeake and  Ohio  R.  R.  Co.,  14  West  Va., 
514.     1878. 

8.  —  location  of  depot;  condition.  A 
person  having  subscribed  a  large  amount  to 
the  capital  stock  of  a  railroad  company  en- 
tered into  a  written  contract  with  the  com- 
pany by  which  it  was  agreed  that  the  sub- 
scription might  be  paid  in  fifteen  acres  of 
land  to  be  laid  off  in  an  oblong  square  along 
the  road  according  to  boundaries  given,  a 
deed  to  be  made  by  the  subscriber  to  the  I 


railroad  company  "  whenever  the  land  is 
run  off  and  its  boundaries  definitely  located," 
the  contract  adding  that  "it  is  understood" 
the  company  "is  to  locate  "  its  depot  on  the 
land.  Afterwards,  a  plat  of  the  land  having 
been  made,  a  deed  was  executed  by  the  sub- 
scriber, and  left,  with  the  plat,  in  the  hands 
of  a  third  person,  "  not  to  be  delivered  until 
the  depot  was  located  and  its  erection  so 
substantially  commenced  as  would  insure 
its  completion ; "  no  depot  was  built,  and 
the  road  has  passed  into  the  hands  of  another 
company.  Held,  that  the  location  and  build- 
ing of  a  depot  was  not  a  condition  precedent 
or  subsequent,  and  that  the  creditors  of  the 
company  witli  whom  the  contract  was  made 
could  subject  the  land,  as  the  land  of  the 
company,  to  the  satisfaction'  of  their  debts, 
but  that  the  heirs  of  the  subsoribei-,  he  hav- 
ing died,  were  entitled  to  damages  for  the 
failure  to  locate  the  depot  on  the  land,  to  be 
recompensed  out  of  the  proceeds  of  the 
laud.  Ramsey  v.  Edgefield  and  K'y  R.  R. 
Co.,  3  Tenn.  Ch.,  170.     1876. 

9.  Construction.  Description  in  a  deed 
construed,  with  reference  to  a  line  of  rail- 
way. Grand  Trunk  Ry  Co.  v.  Dyer,  49  Vt., 
74.     1876. 

10.  —  Various  conveyances  of  water  lots 
on  the  eastfirn  shoi'e.of  North  river  con- 
strued. Knickerbocker  Ice  Co.  v.  Forty-sec- 
ond St.  R.  R.  Co.,  48  N.  Y.  Superior  Ct.,  489. 
1883. 

11.  Corporation ;  deed.  A  deed  in  which 
a  corporation  is  declared,  in  the  body  of  it, 
to  be  the  grantor,  and  signed  by  "John 
Newell,  V.  President,"  attested  by  the  seal 
of  the  corporation,  is  prima  facie  weU  exe- 
cuted, and  is  the  deed  of  the  coi-poration. 
Saivyer  v.  Cox,  63  111.,  130.     1873. 

12.  —  A  deed  executed  by  the  president  of 
a  railway  company  in  due  form,  under  the 
seal  of  the  corporation,  and  delivered,  will 
be  presumed  to  have  been  authorized  by  the 
directors;  and  the  mere  fact  that  such 
authority  is  not  found  on  their  minutes  will 
not  rebut  the  presumption.  Cincinnati,. 
Hamilton  and  Dayton  R.  R.  Co.  v.  Harter, 
36  Ohio  St.,  436,  1875;  13  Amer.  R'y  Rep., 
88B. 

13.  —  A  deed  running  in  tlie  name  of  C. 
and  F.  R.  R.  Co.  (a  corporation),  as  grantor, 
and  signed  M.  Brayman,  president  C,  and  F. 
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R.  E.  Co. ;  G.  R.  Teasdale,  secretary  C.  and 
F.  R.  E.  Co.,  is  the  deed  of  the  corporation. 
Chouteau  v.  Allen,  70  Mo.,  290.     187;). 

14.  —  contract  in  violation  of  by-law. 
A  purchaser  of  laud  from  a  corporation, 
being  a  stranger  to  the  corporation,  is  not 
bound  to  know  that  there  is  a  by-law  of  the 
company  requiring  an  order  of  the  board  of 
directors  to  authorize  a  sale  of  land  owned 
by  the  company.  So,  where  sucVi  purchaser 
receives  a  bond  from  a  corporation  for  a 
deed  for  land  purchased,  he  will  be  entitled 
to  the  deed  according  to  the  provisions  of  tlie 
bond,  notwithstanding  there  was  no  order  of 
the  board  of  directors  authorizing  the  sale. 
Wait  V.  Smith,  92  111.,  385.    1879. 

15.  Covenant ;  warranty.  A  warranty 
against  troubles  "arising  from  the  acts  and 
promises  of  the  grantor  only,"  construed. 
But  in  case  of  eviction  the  vendor  was  lield 
to  refund  the  oonsidei-ation,  though  the  spe- 
cial waiTanty  was  not  broken.  C.  C,  2505. 
New  Orleans  and  Carrollton  R.  B.  Co.  v. 
Jourdain.  3i  ha.  An.,  eiS.     1883. 

16.  Dapot  grounds;  forfeitare.  A  con- 
veyance of  lands  for  depot  grounds  provided 
that  "  in  case  of  failure  to  erect  buildings 
and  occupy  the  grounds "  for  that  pui'pose 
the  land  should  revert  to  the  grantors.  After 
thirty-three  years'  use,  the  location  was 
abandoned.  Held,  that  the  condition  was 
performed  and  there  was  no  forfeiture. 
Jeffersonville,  etc.,  R.  R.  Co.  v.  Barbour,  89 
Ind.,  375,  1883;  Same  v.  Same,  ib.,  602,  1883. 

17.  —  Conditions  subsequent  are  not  fa- 
vored in  law.    Ib. 

18.  Description.  In  an  action  of  eject- 
ment plaintiff  claimed  under  a  deed  to  a 
railroad  company,  which,  after  describing 
the  premises  conveyed  as  bounded  on  the 
southerly  side  by  the  lands  of  a  third  party, 
declared  it  to  be  the  intention  to  convey  a 
strip  two  rods  in  width  on  the  south  side  of 
the  center  line  of  the  railroad.  The  land  in 
controversy  lay  south  of  a  line  two  rods 
south  of  such  center  line.  It  did  not  appear 
that,  at  the  time  of  the  conveyance,  the 
northerly  line  of  the  lands  of  the  third  party 
referred  to  were  marked  by  a  fence  or  any 
fixed  monument.  Held,  that  the  center  line 
of  the  railroad,  as  fixed  and  located  when 
the  grant  was  made,  should  control,  and 
that  the  distance  designated  limited  the  ex- 

\ 


tent  of  the  grant.  Buffalo,  New  Yor^  and 
Erie  R.  R.  Co.  v.  Stigeler,  61  N.,  Y.,  348. 
1874. 

19.  —  Whenever  it  is  apparent  that  a 
grantor  in  a  deed  has  used  a  technical  word 
to  express  an  idea  different  from  its  techni- 
cal signification,  the  court  will  give  it  the  con- 
struction Intended  by  the  grantor.  Central 
Pacific  R.  R.  Co.  v.  Beal,  47  Cal.,  151.     1873. 

20.  —  It  is  no  objection  to  a  deed  that  it 
does  not  describe  the  land  conveyed,  if  it  re- 
fers for  description  to  the  book  and  page  of 
a  record  where  another  deed  is  recorded 
which  does  describe  it.  Clamorgan  v.  Baden 
and  St.  Louis  R'y  Co.,  72  Mo.,  139.     1880. 

21.  Frand;  delay;  laches.  In  1853,  the 
G.  Co.,  of  which  A.  was  treasurer  and  B.  a 
director,  became  hopelesslyx  insolvent.  In 
April,  1862,  A.  obtained  a  judgment  against 
the  corporation  for  about  $26,030,  upon 
which  execution  was  issued,  levied  and  satis- 
fied by  the  sale  of  its  franchise  for  the  term 
of  ninety-nine  years  to  the  E.  Co.,  which 
was  chartered  in  March,  1862,  and  in  which 

A.  and  B.  were  stockholders,  A.  owning  at 
the  first  issue  nearly  all  the  shares  of  stock. 
In  July,  1862,  B.,  having  been  so  authorized 
at  the  annual  meeting  of  the  stockholders  of 
the  G.  Co.,  held  in  May,  1862,  made  a  con- 
vfyance  of  all  its  real  estate,  railway  fran- 
chise, rights  and  privileges,  and  the  right  of 
redeeming  the  same  to  the  E.  Co.,  in  consid- 
eration of  $13,085;  and  at  a  subsequent  an- 
nual meeting  of  the  G.  Co.,  held  in  May, 

1865,  the  conveyance  was  ratified  and  con- 
firmed as  its  free  act  and  deed.     In  1866,  the 

B.  and  W.  R.  R.  Co.,  under  the  statutes  of 

1866,  ch.  278,  took  certain  railway  property, 
"being  all  the  property  of  the  E.  Co.," 
which  had  greatly  increased  in  value;  and  a 
jury  in  1867  assessed  the  damages,  for  such 
taking  at  $536,260,  and  judgment  was  ren- 
dered for  the  E.  Co.  for  $235,566,  being  the 
amount  of  the  verdict  after  deducting  cer- 
tain incumbrances  assumed  by  the  B.  and  W. 
R.  R.  Co.  In  May,  1869,  the  E.  Co.  author- 
ized the  conveyance  of  all  its  corporate 
property  to  the  B.  and  A.  R.  R.  Co.,  the  suc- 
cessor of  the  B.  and  W.  R.  R.  Co.,  and  such 
conveyance  was  duly  executed.  In  1865, 
the  holder  of  certain  unsecured  bonds  of  the 
G.  Co.,  which  were  dated  January  1,  1850, 
and  became  due  on  July  1,  1855,  and  were 
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unpaid,  bi'ought  suit  thereon,  which  was  still 
pending  when  such  holder,  in  1869,  brought 
a  bill  in  equity  against  the  above  corpora- 
tions aud  A.  and  B.,  to  reach  and  apply  a 
sum  of  money  in  the  possession  of  the  B. 
and  A.  E.  E.  Co.,  and  alleged  to  belong  to 
the  G.  Co.,  on  account  of  fraud  on  the  part 
of  A.  and  B.  in  payment  of  his  bonds.  Held, 
that  such  holder  had  been  guilty  of  laches 
and  unreasonable  delay,  and  that  the  bill 
could  not  be  maintained.  Royal  Bank  of 
Liverpool  v.  Grand  Junction  R.  R.  and 
Depot  Co.,  1,25  Mass.,  490.     1878. 

22.  Highway  purposes;  forfeiture.  A. 
granted  a  strip  of  land  in  1803  to  a  turnpike 
company,  on  condition  that  it  should  be 
used  for  a  highway  and  no  other  purpose, 
and  provided  that,  if  the  land  should  not  be 
used  for  such  purpose,  it  should  revert  to 
A.j  his  heirs  or  assigns.  Held,  that  the  sub- 
sequent transfer  of  a  part  of  the  tract  to  a 
railway  company  for  its  railway  did  not  cre- 
ate a  forfeiture  under  the  deed.  Alexandria 
and  Washington  R.  R.  Co.  v.  Chew,  27  Grat- 
tan  (Va.),  547.     1876. 

23.  legalizing  acts.  Act  89,  of  1875,  in 
legalizing  the  conveyances  of  corporations 
made  in  good  faith,  though  not  according  to 
law,  does  not  make  them  presumptive  evi- 
dence of  the  rightful  character  of  the  sate. 
A  deed  in  proper  form  and  a  sale  in  good 
faith  for  value  must  be  clearly  proven. 
Marquette,  Houghton  and  Ontonagon  R.  R. 
Co.  V.  Atkinson,  44  Mich.,  166,  1880;  21 
Amer.  E'yEep.,  240. 

24.  Notice.  A  deed  referring  upon  its 
face  to  a  railway  and  depot  upon  the  prem- 
ises is  sufficient  to  put  the  grantee  upon  no- 
tice of  the  rights  of  the  railway  company. 
Riley  v.  Southwestern  R.  R.  Co.,  63  Ga.,  325, 
1879 ;  1  Amer.  &  Eng.  E.  E.  Cases,  345. 

25.  —  subject  to  right  of  way ;  notice. 
Premises  adjacent  to  a  railway  were  con- 
veyed to  plaintiff  "subject  to  any  right  of 
way  said  railroad  may  own  over  the  same." 
The  i-ailroad  company  had  previously  be- 
come entitled  to  thirty-five  feet  in  width 
from  the  center  line  of  its  track  as  right  of 
way,  but  there  was  nothing  of  record  show- 
ing the  extent  of  such  easement.  The  rail- 
road was  in  operation  at  the  time,  and  a 
fence  had  been  constructed  on  one  side  near 
the  track.    Held,  that  plaintiff  was  advised, 


by  the  presence  of  the  railroad  and  the  re- 
citals in  the  conveyances,  that  the  I'ailroad 
company  claimed  a  right  of  way  over  the 
premises,  and  by  inquiry  could  have  learned 
the  extent  of  the  right;  and  that  she  must 
be  regarded  as  having  notice  of  all  the  facts 
which  due  and  timely  inquiry  would  have 
elicited.  Slooumb  v.  Chicago,  Burlington 
and  Quincy  R.  R.  Co.,  57  la.,  675.    1883. 

26.  Personal  property ;  description; 
railroad  ties.  A  deed  describing  the  prop- 
erty conveyed  as  "  the  following  articles  of 
personal  property,  to  wit,  three  hundred 
railroad  ties,"  to  be  delivered  at  a  certain 
price,  is  not  sufficiently  definite  to  pass  the 
title.  Stephenson  v.  Seaboard  and  Roanoke 
R.  R.  Co.,  86  N.  C,  455,  1883;  11  Amer.  & 
Eng.  E.  E.  Cases,  299. 

27.  Reservation;  waterway.  This  clause 
in  a  deed  of  land  to  a  railway  company, 
"reserving  to  myself  the  right  of  passing 
and  repassing  and'  repairing  my  aqueduct 
logs  forever,  through  a  culvert  six  feet  wide 
and  rising  in  height  to  the  superstructure  of 
the  railroad,  to  be  built  and  kept  in  repair 
by  said  railroad  company,"  operates  as  a 
reservation,  and  not  as  an  exception,  and 
vests  in  the  grantor  an  estate  for  life  only. 
Ashoroft  V.  Eastern  R.  R.  Co.,  125  Mass., 
196.     1879. 

28.  Ilecital ;  easement.  A  deed  contained 
a  recital  that  "the  above  piece  of  land  is 
covered  by  the  North  Branch  Canal  basin 
and  embankment ;"  held,  that  while  this  was 
some  evidence  that  the  land  belonged  to  the 
state  it  was  not  conclusive,  and  that  the 
parties  thereto  were  not  thereby  estopped 
from  showing  that  the  land  embraced  in  the 
deed,  although  covered  by  the  overflow  of 
the  canal,  was,  in  fact,  never  appropriated 
for  permanent  use  as  a  part  thereof.  Penn- 
sylvania and  New  York  Canal  and  R.  R.  Co. 
V.  Billings,  94  Pa.  St.,  40,  1880;  10  Amer.  & 
Eng.  E.  E.  Cases,  '73. 

29.  Right  «f  way  deed.  Where  a  deed 
was  executed  by  the  complainant  to  a  rail- 
road company,  conveying  to  it  the  right  of 
way  through  the  complainant's  land,  with- 
out embracing  any  conditions  or  stipulations 
as  to  stock-gaps  or  bridges,  a  bill  to  enforce 
the  erection  of  the  same  was  properly  dis- 
missed. Cook  V.  North  and  South  R.  R.  Co., 
50  Ga.,  211.    1873. 
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30.  —  Where  a  grant  of  a  right  of  way  is 
in  gross,  it  will  be  personal  to  the  graiitee, 
and  incapable  of  assignment;  but  if  it  is  ap- 
purtenant to  other  lands,  or  an  estate^  it  is 
the  subject  of  transfer,  and  will  pass  by  a 
conveyance  of  the  estate  to  which  it  is  ap- 
purtenant. Louisville  and  Nashville  R.  B. 
Co.  V.  Koelle,  104  111.,  455,  18S3;  11  Amer.  & 
Eng.  E.  R.  Cases,  301. 

31.  —  after-acquired  title  of  grantor. 
Where  a  conveyance  was  made  by  one 
holding  simply  under  the  pre-emption  laws 
of  the  United  States,  his  subsequently  ac- 
quired legal  title  by  patent  would  inure  to 
the  benefit  of  the  company.  Indianapolis, 
Peru  and  Chiaago  R'y  Oo.  v.  Rayl,  69  Ind., 
424,  1880;  3  Amer.  &  Bug.  R.  R.  Cases,  183. 

32.  —  conditions ;  estoppel.  The  owner 
of  certain  land  consented  to  its  occupation 
for  the  construction  of  a  railroad,  and  exe- 
cuted a  conveyance  granting  the  right  of 
way  over  the  same,  conditioned  that  the 
company  should,  within  a  given  time  after 
its  completion,  place  fences  and  cattle- 
guards,  adjoining  the  grantor's  land,  as 
required  by  law.  The  deed  was  delivered  to 
the  agent  of  the  company,  with  the  under- 
standing, however,  that  it  was  not  to  be  de- 
livered to  the  company  till  it  complied  with 
its  terms.  The  corporation  went  forward, 
without  objection  from  the  grantor,  and  com- 
pleted the  road,  and  made  expensive  and  per- 
manent improvements  upon  it,  but  failed  to 
erect  the  fences  and  cattle-guards.  The  deed 
was  never  delivered  to  the  company,  and  the 
grantor  brought  suit  in  ejectment.  Held, 
that  the  grantor  might  have  insisted  on  the 
payment  of  damages  as  a  condition  prece- 
dent to  building  of  the  road,  or  upon  the 
building  of  fences,  etc.,  in  the  first  instance ; 
but  that  the  conditions  were  subsequent, 
and  not  precedent;  that  the  entry  under 
license  was  lawful ;  and  that,  by  reason  of 
his  conduct,  he  was  estopped  from  maintain- 
ing ejectment.  Baker  v.  Chicago,  Rock 
Island  and  Pacific  B.  R.  Co.,  57  Mo.,  365, 
274,  1874;  9  Amer.  R'y  Rep.,  163. 

33.  —  description.  Where  a  grant  of  a 
right  of  way  from  a  railroad  track  to  certain 
coal  mines  refers  to  it  as  having  been  located 
by  an  engineer,  the  location  thus  referred  to 
becomes  a  part  of  the  deed,— a  descriptive 
part  of  the  subject  of  the  conveyance,— the 


same  as  if  the  plat  thereof  had  been  set  out 
in  full  in  the  deed.  Louisville  and  Nashville 
R.  R.  Oo.  V.  Koelle,  101  111.,  455,  1882;  11 
Anier.  &  Eng.  R.  R.  Cases,  301. 

34.  —  A  deed  "of  the  right  of  way"  to  a 
railroad,  with  nothing  to  define  its  extent  in 
width,  where  the  charter  does  not  define  the 
extent  of  the  right  of  way,  is  too  indefinite 
to  constitute  claim  and  color  of  title  under 
the  seven  years'  limitation  law  of  the  state 
for  one  hundred  feet,  where  actual  posses- 
sion was  not  had  to  that  extent  for  seven 
years.  Wray  v.  Chicago,  Burlington  and 
Quiney  R.  R.  Co.,  83  111.,  434.     1877. 

85.  —  So,  a  master's  deed  on  foreclosure 
of  a  mortgage,  describing  the  premises  as  a 
road  of  a  railway  company  "west  of  the 
Illinois  river,  and  all  branches  thereof  which 
had  been  constructed  before,  etc.,  and  which 
has  since  been  constructed  and  built,  in- 
cluding the  right  of  way  and  the  lands  oc- 
cupied thereby,"  etc.,  where  there  was  no 
occupancy  to  the  extent  of  one  hundred 
feet  for  seven  successive  years  before  suit 
brought,  is  not  suflScient  as  color  of  title. 
lb. 

38:  —  estate  granted.  A  deed  to  a  rail- 
way company  conveying  no  land,  but  only 
the  right  to  contract,  maintain  and  use,  in, 
through,  upon  and  over  certain  lands,  all 
such  railroad  tracks,  depots,  warehouses,  etc, 
as  the  company  should  find  necessary  or  con- 
venient for  transacting  its  business,  and  to 
keep  thereon,  without  disturbance,  all  prop- 
ei"ty  belonging  to  or  in  the  possession  of  th« 
company,  to  have  and  to  hold  the  said  rights 
and.easements  so  long  as  the  same  should  be 
used  for  such  purposes,  and  for  no  other, 
even  forever,  passes  only  an  easement  which 
is-  a  freehold  of  inheritance,  though  only  a 
bare  or  qualified  fee,  which  may  be  defeated. 
Wiggins  Ferry  Co.  v.  Ohio  and  Mississippi 
ii'j/Co.,  94111.,  83.     1879. 

37.  —  location  by  engineer.  A  deed  for 
right  of  way  of  a  sufficient  space,  "  as  desig- 
nated by  the  chief  engineer  of  the  state,"  is 
binding  upon  the  grantor  for  the  right  of 
way  as  designated  by  the  engineer  or  his 
assistant  under  his  authority.  If  the  en- 
gineer abuses  his  powers  objection  should  be 
made  at  the  time.  Thirty  years'  delay  is  un- 
reasonable. Dougherty  v.  Western  and  At- 
lantic R.  R.  Co.,  53  Ga.,  304.     1874. 
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38.  — reserratlon  of  right  to  mow  the 
land.  Plaintiff,  tluxjugh  whose  faa-m  a  rail- 
road i-an,  conve^-ed  to  the  company  in  fee  a 
strip  thereof,  subject  to  the  following  reser- 
vation or  condition:  '-Said  parties  of  the 
first  part  also  to  have  the  privilege  of  mow- 
ing and  cultivating  the  surplus  grounds  of 
said  strip  of  land  not  required  for  raili-oad 
purposes.''  Subsequently  the  farm  was  sold 
upon  the  foreclosure  of  a  mortgage  and  con- 
veyed to  the  defendant's  grantor,  the  deed 
excepting  and  reserving  the  said  strip,  "  con- 
taining six  acres  and  eighteen  one-hun- 
dredths  of  an  acre  of  land,  more  or  less, 
which  is  reserved  as  conveyed  to  said  "  com- 
pany. Held,  that  the  right  to  mow  and 
cultivate  the  strip  was  not  reserved  as  ap- 
purtenant to  the  fai-m  of  which  it  formed  a 
part,  but  was  a  pei-sonal  reservation  or  license 
in  favor  of  the  plaintiff.  Pierce  v.  Keator, 
9  Hun  (N.  Y. ),  533.     1877. 

89.  Seal  of  corporation.  "Where  the  sig- 
nature of  the  officer  executing  a  deed  in 
behalf  of  a  corporation  is  properly  authenti- 
cated, the  seal  of  the  corporation  affixed  will 
be  presumed  to  be  genuine.  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co.  v.  Lewis,  53 
la.,  101.     1880. 

40..  Swamp  lands.  In  1856  the  county  of 
Mills  issued  a  certificate  of  purchase,  which 
entitled  the  holder,  upon  full  payment,  to  a 
deed  from  the  county  to  a  certain  tract  of 
land  inuring  to  it  under  the  swamp  land 
grant.  In  1870,  while  such  certificate  was 
still  outstanding,  the  county  conveyed  the 
lands  to  the  defendant,  and  possession  was 
taken  and  has  since  been  held  thereunder. 
The  plaintiff  subsequently  acquired  the  cer- 
tificate and  obtained  thereon  a  deed  from  the 
county  to  the  lands.  Held,  that  such  deed- 
did  not  convey  the  legal  title,  which  passed 
by  the  previous  conveyance  to  the  defendant, 
but  that  the  holder  of  the  certificate  held  a 
mere  equity,  which  would  not  support  an 
action  at  law  against  the  legal  title.  Pen- 
dergast  v.  Burlington  and  Missouri  River  R. 
R.  Co.,  53  la.,  336.     IbSO. 


CORONER'S  INQUEST. 

1.  Collision.  A  coroner's  inquisition, 
touching  the  death  of  V.,  found,  as  to  the 
cause  of  death,  that  "a  certain  locomotive 


steam-engine  numbered  48,  with  a  cert^iiu 
tender  attached  thereto,  and  worked  there- 
with, and  also  with  divei-s,  to  wit,  threo 
carriages,  used  for  the  conveyance  of  pas- 
sengers for  hire,  on  a  certain  railroad  or 
tram- way  called  'The  Midland  Railways," 
there  situate,  and  which  said  carriages  re- 
spectively were  then  and  there  atfciched  and 
fastened  together,  and  to  the  said  tender, 
and  were  then  and  there  pix)pelled  by  the 
said  locomotive  steam-engine,  and  which 
said  locomotive  steam-engine,  tender  and  car- 
riages were  then  and  there  moving  and  trav- 
eling along  the  said  railroad  or  tram-way 
towards  the  town  and  county  of  the  town  of 
Nottingham.  And  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  further  say  that, 
whilst  and  during  the  time  that  the  same 
locomotive,"  etc.,  averring  a  collision  with  a 
train  in  which  V.  was  traveling,  and 
ascribing  his  death  to  the  collision,  but  not 
so  as  to  be  intelligiblo  without  the  earlier 
part  of  the  finding.  The  court  quashed  the 
inquisition,  holding  that  the  words  "and 
which  said  locomotive  engine,  tender  and 
carriages,"  could  not  be  rejected  as  surplus- 
age for  the  purpose  of  rendering  the  previ- 
ous words  sensible.  Queen  v.  Midland  R'l/ 
Co..  8  Adolphus  &  Ellis  (N.  S.),  5S7;  55  E. 
C.  L.,  586.     1846. 

2.  Deodands.  Four  deodandshrtving  been 
estreated  into  the  court  of  exchequer,  under 
the  Sand  4  Will.  4,  c.  99,  s.  29,  upon  four  coro- 
ners' inquisitions,  which  found  that  the 
deaths  of  four  persons  were  respectively 
caused  on  a  certain  day,  by  a  certain  steam- 
engine,  and  each  imposed  adeodand  of  135/. 
on  the  engine,  the  court  refused  to  stay  pro- 
ceedirigs  on  the  inquisitions  on  payment  of 
one  deodand  of  135/.,  but  left  the  defendant 
to  its  remedy  by  tra\ersing,  or  quashing  the 
inquisition.  Aftomvii-General  c.  Eastern 
Counties  R'y  Co.,  3  Eng.  R.  R.  &  Canixl 
Cases,  145.     1843. 

8.  Jnrisdiotioii.  The  coroner  of  a  bor- 
ough has  no  jurisdiction  to  talce  an  inquisi- 
tion in  a  case  of  accidental  death,  where  the 
cause  of  death  arose  out  of  the  borough, 
though  the  death  took  place  within  it. 
Rcgiua  v.  Great  Western  Ry  Co.,  a  Eng. 
R.  R,  &  Canal  Cases,  161.    1810. 

4.  Right  to  corappiisation  for  inquest; 
"  crowner's  quest  law."   The  coroner  has  no 
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vested  right  to  hold  an  inquest  over  the 
bodies  of  persons  found  dead  in  his  county, 
and  to  oliargc  the  county  therefor,  when  the 
pubhc  laws  of  the  state  do  not  require  such 
action.  The  coroner  sued  the  railway  com- 
pany for  removing  the  bodies  from  the 
county  and  thus  preventing  him  from  hold- 
ing the  inquest  and  receiving  compensation 
therefor.  Freyer  v.  Central  R.B.  and  Bank- 
ing Co.,  50  Ga.,  581.     1874. 


CORPORATIONS. 

[The  various  matters  pertaining  to  railway  oorpora- 
tions  will  be  found  distributed  throughout  this  book 
under  other  headings.  Only  such  matters  are  com- 
piled under  the  present  title  as  could  not  be  appropri- 
ately assigned  elsewhere.] 

1.  Corporate  existence;   .idmission.    A 

corporation,  by  appearing  to  a  suit,  thereby 
admits  its  corporate  existence.  Missouri 
River,  Fort  Scott  and  Gulf  B.  R.  Co.  v. 
Shirley,  30  Kans.,  660.     1878. 

2.  —  evidence  of  corporate  existence. 
A  railway  company  having  completed  its 
line,  and  being  engaged  in  operating  it; 
must  be  deemed,  in  suits  brought  by  it,  a 
corporation  de  facto,  and  a  private  individ- 
ual thus  sued  cannot  contest  its  legal  organ- 
ization. Wilcox  V.  Toledo  and  Ann  Arbor 
R.  R.  Co.,  43  Mich.,  584,  1880;  31  Amer.  R'y 
Rep.,  161. 

3.  —  how  attacked.  Where  a  railroad 
company  has  been  g,  corporation  de  facto 
from  the  date  of  its  organization,  its  exist- 
ence and  its  ability  to  contract  cannot  be 
called  in  question  in  a  suit  brought  upon 
evidence  of  debt  given  to  it.  Comm'rs  of 
Douglas  County  v.  Bolles,  94  U.  S.,  104. 
1876. 

4.  —  Upon  a  bill  between  corporations  to 
restrain  the  defendant  from  unwarrantably 
interfering  with  tlie  rights,  privileges  and 
property  of  the  compIaii>ant,  upon  charges 
preferred  by  each  against  the  other,  the  suc- 
cessive steps  in  the  organization  of  each  will 
not  be  investigated  for  the  purpose  of  deter- 
mining whether  the  corporations  legally 
exist.  Such  charges  may  be  more  properly 
investigated  in  a  proceeding  by  quo  war- 
ranto.   Denver  and  Swansea  R'y  Co.  v.  Den- 


ver City  R'y  Co. ,  .3  Colo. ,  673,  1875 ;  30  Amer. 
R'y  Rep.,  339. 

5.  Debts ;  where  there  are  no  lien  debts 
enforced  at  law.  A  private  corporation  is 
a  trustee  of  its  property  for  the  payment  of 
its  creditors,  and  afterwards  for  the  benefit 
of  its  stooJiholders.  During  its  existence 
and  operation,  its  general  creditors  have  no 
lien  which  will  entitle  them  to  sue  it  ip  a 
court  of  equity ;  but  its  property  can  be  sub- 
jected to  the  payment  of  its  debts  by  actions 
at  law.  Montgomery  and  West  Point  R.  R. 
Co.  V.  Branch,  59  Ala.,  189.     1877. 

0.  Expenses  prior  to  incorporation. 
Where  a  local  committee  is  formed  for  the 
purpose  of  forwarding  the  project  of  an  in- 
tended railway,  they  are  the  persons  liable 
for  the  salary  of  the  secretary,  etc.,  unless 
it  be  shown  that  the  secretary  agreed  to 
look  to  some  other  fund  for  payment. 
Kerridge  v.  Hesse,  9  Carnngton  &  Payne, 
300;  88  E.  C.  L.,  126.     1*39. 

7.  Powers;  erection  of  bnil dings.  A 
provision  in  an  act  for  making  a  railway, 
that  certain  land  to  be  purchased  by  the 
company  should  be  appi-opriated  to  and  used 
solely  for  the  purposes  of  tlie  railway  and 
the  buildings  connected  therewitli  (except 
such  part  as  might  be  required  by  the  board 
of  ordnance,  or  for  widening  approaches  to 
the  station],  and  should  not  be  used  or  em- 
ployed for  erecting  thereon  any  coke  ovens, 
or  for  any  other  purposes  (the  necessary  rail- 
way purposes  only  excepted),  by  which  any 
nuisance  might  be  created,  or  the  other 
property  of  the  vendors  in  any  way  dam- 
aged, was  held  to  refer  to  the  use  of  the 
land,  or  the  mode  in  which  it  was  to  be  laid 
out  or  applied,  and  not  to  refer  specifically 
to  the  use  of  the  buildings  which  might  be 
erected  upon  the  land.  Warden  of  Dover 
Harbor  v.  South  Eastern  R.  R.  Co.,  9  Hare 
(Eng.  Ch.),  .489.     1853. 
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COSTS. 

See  Ai>peal;  Euinent  DoxAnr;  Master  in  Cbancert. 

1.  Administrator.  An  administrator  suing 
a  railway  company  in  Iiis  fiduciary  capacity 
is  not  personally  liable  for  costs.  Cavanaugh 
V.  Toledo,  Wabash  and  Western  Ry  Co.,  49 
Ind.,  149.     1874. 

2.  Admiralty.  A  court  of  admiralty  may, 
at  the  instance  of  a  party  and  without  let- 
ters of  request,  enforce  a  decree  in  personam 
for  the  payment  of  costs  rendered  by  an  ad- 
miralty court  in  another  district.  Pennsyl- 
vania JR.  R.  Co.  V.  Qilhooley,  9  Federal  Re- 
porter, 618.     1881. 

3.  Extra  allowance.  The  money  value 
of  the  right  to  build  a  railway  by  a  particular 
route  cannot  be  measured  by  the  expense  of 
that  particular  line  as  compared  with  an- 
other. Such  comparison  does  not  furnish 
sufiScient  proof  of  the  money  value  of  the 
right  to  enable  the  court  to  pass  upon  an  ex- 
tra allowance.  People  v.  Genessee  Valley  R. 
R.  Co.,  80  Hun  (N.  Y.),  565.     1883. 

4.  — Practice  upon  extra  allowance  con- 
sidered. Stuckle  V.  Teliuantepeo  Ry  Co.,  SO 
Hun(N.  Y.),  84.     1883. 

5.  Lease.  The  question  of  costs  deter- 
mined in  an  action  against  a  railway  com- 
pany and  its  lessee  for  a  personal  injuiy. 
Abbott  V.  Johnstown,  OloversvUle  and  Kings- 
boro  P.  R.  Co.,  24  Hun  (N.  Y.),  135.     1881. 

0.  Motion  for  new  trial.  Where  a  mo- 
tion of  plaintiff  for  new  trial  is  dismissed 
upon  an  agreement  of  the  defendant  to  pay 
the  plaintiff,  the  costs  of  the  motion  will  be 
taxed  to  the  plaintiff.  Oreer  v.  Southwest- 
ern R.  R.  Co.,  58  Ga.,  266.     1877. 

7.  Retrial  because  the  jndgo  was  a 
stockholder  of  defendant.  After  an  action 
had  been  tried,  and  a  verdict  rendered  for 
the  plaintiff,  and  before  entry  of  judgment, 
it  was  discovered  that  the  judge  was  dis- 
quaUfled,  being  one  of  the  executors  of  an 
estate  holding  stock  in  the  defendant's  cor- 
poration. The  action  was  retried  before  an- 
other judge,  and  the  plaintiff  again  recovered 
a  verdict.  Held,  that  the  plaintiff  was  en- 
titled to  tax  costs  for  two  trials.  Cvegin  v. 
Brooklyn  Crosstown  R  R.  Co.,  19  Hun  (N. 
Y.),  349.     1879. 

8.  Security.  The  supreme  coui-t  has  no 
original  jurisdiction  to  require  from  the  ap- 


pellant, who  has  removed  to  anotlier  state, 
security  for  the  costs  of  hia  appeal.  C,  C. 
and  A.  R.  R  Co.  v.  Earle,  13  So.  Car.,  44. 
1879. 

9.  —  The  surety  on  a  cost  bond  is  liable 
for  costs'  on  appeal.  Forty-second  St.,  etc.. 
R.  R.  Co.  V.  Ountzer,  36  N.  Y.  Superior  Ct., 
567.     1873. 

10.  Statute.  All  statutes  in  reference  to 
costs  must  be  strictly  construed.  An  oEBcer 
cannot  legally  claim  remuneration  unless  the 
statute  has  expressly  conferred  the  right. 
Shed  V.  Kansas  City,  St.  Joseph  and  Council 
Bluffs  R.  R.  Co.,  67  Mo.,  687.     1878. 

11.  Taxation.  Mannerof  taxation  of  costs 
determined.  Houston  and  G.  N.  R.  R  Co. 
V.  Jones,  46  Tex.,  138,  1876;  13  Amer.  R'y 
Rep.,  394. 

12.  Title  to  land.  Case  adjudged  upon 
the  question  of  costs  in  a  suit  involving  the 
title  to  land.  Kelly  v.  New  York  and  Man- 
hattan Beach  R'y  Co.,  19  Hun  (N.  Y),  368. 
1879. 

13.  Trustee.  When  a  trustee  during  tlie 
pendency  of  an  action  brouglit  by  him  re- 
ceives and  voluntarily  disburses  money 
belonging  to  the  estate,  and  the  defendant 
thereafter  recovers  a  judgment  against  him 
for  costs,  the  court  may,  if  the  trustee  has 
no  money  wherewith  to  pay  the  judgment, 
allow  a  judgment  against  him  personally. 
Butler  V.  Boston  and  Albany  R.  R.  Co.,  24 
Hun(N.  Y.),  99.     1881. 

14.  Witness 3S  ;  adj»urnmcnt.  Where  a 
trial  is  adjourned,  the  witnesses  are  entitled 
to  mileage  for  returning  a  second  time  to 
court  during  the  term.  Union  Pacific  R'y 
Co.  V.  Harris,  29  Kans.,  375.     1883. 
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MisceUaneous. 


COYENANT. 


See  CONVKYAHCB. 


1.  Breach;  foilnre  of  title.  While  the 
general  rule  is,  that  the  grantee  must  make 
the  most  of  the  title  he  has  acquired,  and 
yield  possession  only  to  a  hostile  assertion 
of  a  paramount  title  by  suit  to  recover  the 
land,  or  in  pursuance  of  a  demand  for  the 
possession  under  a  claim  thereto,  or  upon  a 
distinct  hostile  assertion  of  title,  yet,  where 
the  Ijitle  to  the  land  in  controversy  is  in  the 
United  States,  and  liable  to  entry  and  settle- 
ment Under  the  homestead  laws  of  the  gov- 
ernment to  all  who  possess  the  proper  quali- 
fication, that  of  itself  is  such  a  hostile 
assertion  of  the  paramount  title  as  will  au- 
thorize the  grantee  to  voluntarily  submit 
to  it.  Kansas  Pacific  E'y  Co.  v.  Dunmeyer, 
19  Kans.,  539.     1878. 

2.  Incumbrance ;  railway  tight  of  way. 
A  knowledge  of  the  existence  of  the  incum- 
brance by  the  covenantee  at  the  time  the 
covenant  is  entered  into  will  not  relieve 
the  covenantor  from  his  liability  on  the  cov- 
enant. Whei'e  the  incumbrance  on  land  is 
a  railroad  passing  over  it,  the  dama{;es  for 
this  breach  of  the  coven  an  tiagainst  incum- 
brances are  the  value  of  the  land  as  increased 
or  diminished  by  special  damages  or  benefits 
resulting  therefrom.  Williamson  v.  Hall, 
62  Mo.,  405.     1876. 

3.  —  damages.  In  a  suit  for  breach  of 
covenant  against  incumbrances,  if  the  in- 
cumbrance Kas  inflicted  no  actual  injury  on 
the  plaintiff,  and  he  has  paid  nothing  to- 
wards removing  or  extinguishing  it,  he  can 
recover  only  nominal  damages;  if  he  has 
removed  and  paid  it  off,  he  can  recover 
what  lie  paid  for  that  purpose,  if  it  be  a  rea- 
sonable and  fair  price ;  if  he  has  sustained 
actual  injury,  the  damages  are  to  be  propor- 
tioned to  the  actual  loss  sustained,  and  if  it 
be  of  such  a  character  that  it  cannot  be  ex- 
tinguished, as  an  easement  or  servitude,  the 
damages  are  to  be  estimated  according  to 
the  injury  arising  from  its  continuance. 
Kellogg  v.  Malin,  63  Mo.,  439.    1876. 

4.  —  In  a  suit  for  breach  of  covenant 
against  incumbrances  by  reason  of  a  right 
of  way  by  a  railroad,  evidence  of  the  en- 
hanced value  of  the  land  by  reason  of  the 


railroad,  or  of  privileges  accorded  by,  the 
railroad,  is  inadmissible.     Ih. 

5.  Seizin.  When  there  has  been  neither 
actual  eviction  nor  ouster  in  pais,  under  a 
paramount  title,  nominal  damages  only  can 
be  recovered  for  breach  of  a  covenant  of 
seizin.  Conklin  v.  Hannibal  and  St.  Joseph 
B.  B.  Co.,  65  Mo.,  533.     1877. 


CBEDITOK'S  BILL. 

1.  Decree.  A  decree  under  a  creditor's 
bill  bars  all  parties  thereto.  A  party,  after 
the  decree,  but  before  distribution  of  the 
proceeds,  cannot  by  amendment  set  up 
an  additional  claim  as  a  preferred  claim. 
Clews  V.  Brunswick  and  Albany  B.  B.  Co., 
50  Ga.,  532.     1874. 


CRIMINAL  LAW. 

SeeHiaHWATs;  Ihdiotmbnt;  Injoriesto  Passbnokrs; 
Injuries  Causing  Death;  Nuisance. 

1.  Burglary  in  railway  car.  Where  the 
charge  is  burglary  by  breaking  into  the  car 
of  a  railway  company,  designated  by  its 
corporate  name,  but  the  indictment  contains 
no  averment  that  the  company  was  incor- 
porated, the  accused  cannot  avail  himself  of 
the  defect,  if  defect  it  be,  in  view  of  the 
Code  of  Criminal  Procedure  (63  Ohio  L., 
301,  §  90;  74  Ohio  L.,  331).  Burke  v.  The 
State,  34  Ohio  St.,  79,  1877;  21  Amer.  R'y 
Rep.,  77. 

2.  —  If  it  be  alleged  that  a  burglary  was 
committed  in  the  car  of  a  railroad  company, 
the  corporate  character  of  the  company  is 
sufficiently  shown  by  proof  that  it  was,  at 
the  time  of  the  burglary,  a  corporation  de 
facto.    lb. 

3.  —  indictment.  In  an  indictment  for 
burglary  from  a  railway  car,  the  ownership 
of  the  property  may  be  charged  as  unknown, 
and  that  the  car  was  in  the  care,  possession 
and  custody  of  the  C,  B.  and  Q.  R.  R.  Co. 
Code,  §  4303.  State  v.  Mclntire,  ■5Q  la.,  364, 
367.     1883. 

4.  Bridges;  indictment.  A  corporation 
may  be  indicted  for  breach  of  duty  in  failing 
to  construct  a  bridge.  Begina  v.  Birming- 
ham and  Gloucester  By  Co.,  9  Carrington 
&  Payne,  469 ;  88  E.  C.  L, ,  ,378.     1840. 
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6.  Constitntioual  law.  The  statute  of 
1866,  requiring  conductors  to  stop  their  pas- 
senger trains  for  five  minutes  at  every  way 
station,  is  constitutional.  Davidson  v.  State, 
4  Tex.  Court  of  xlppeals,  545.     1878. 

6.  —  Tlie  gist  of  the  offense  is  not  the 
failure  to  stop,  for  five  minutes,  but  the  pas- 
sage of  wayside  stations  without  stopping 
at  least  five  minutes  thereat.  Davis  v.  State, 
6  Tex.  Court  of  Appeals,  166.     1879. 

7.  Pulse  pretenses;  railway  ticket.  A 
railway  ticket  is  a  chattel  of  value,  and  it  is 
ii  misdemeanor  to  obtain  the  same  by  false 
pretenses.  7  and  8  Geo.  4,  c.  39,  §  58 ;  Beg- 
■ina  V.  Boulton,  3  Cox's  Criminal  Cases, 
576.     1849. 

8.  Gang's,  change  of;  indictment.  An 
indictment  under  the  Act  1874-75,  chap. 
CLIX.,  against  the  Richmond  and  Danville 
R.  R.  Co.  (changing  the  gauge  of  railroads), 
cannot  be  sustained,  because  that  act  impairs 
the  obligation  of  the  contract  between  the 
state  and  the  defendant  railroad  company, 
as  assignee  of  the  North  Carolina  R.  R.  Co. 
State  V.  Richmond  and  Danville  R.  R.  Co., 
73]Sf.  C,  627.     1875. 

9.  Hackmen.  A  railroad  company  may 
make  and  enforce  by  its  agents  reasonable 
and  necessary  rules  for  the  transaction  of  its 
business,  and  for  the  proper  and  orderly 
management  of  its  depot  and  other  build- 
ings open  to  the  public.  These  rules,  how- 
ever, must  be  reasonable  and  such  as  do  not 
unnecessarily  infringe  upon  tlie  rights  of  the 
public  and  others  having  or  carrying  on 
business  in  connection  with  railroad  traffic 
and  travel.  A  x-egulation  forbidding  hack- 
men,  peddlers,  expressmen  and  loafers  from 
coming  within  the  passenger  depot  is  reason- 
able. Summitt  v.  Slate,  8  Lea(Tenn.),  413, 
1881 ;  9  Amer.  &  Eng.  R.  R.  Cases,  303. 

10.  —  Inclosed  depot  grounds  are  private 
property,  and  a  city  cannot  prevent  the 
standing  of  carriages  therein  for  hire.  Reg- 
ina  V.  Johnstone,  4  Wyatt,  Webb  &  A'Beck- 
ett  (Australia),  3i6.     1867.     ' 

11.  Highway  crossing'.  The  railway  com- 
pany is  required  to  make  the  highway  at  the 
crossing  "as  cpnvenient  as  may  be."  The 
highway  is  not  required  to  be  as  easy  and 
safe  as  the  oli),  but  should  be  as  easy  and 
convenient  as  the  ground  will  permit.  Nash- 
ville and  Decatur  R.  R.  Co.  v,  State,  1  Bax- 


ter (Tenn.),  55,   1873;   15  Amer.  R'y  Rep., 
383.  ^ 

12.  Homicide.  The  general  rule  is,  that 
every  person,  place!  in  a  situation  in  which 
his  acts  may  affect  the  safety  of  others,  must 
take  all  precautions  to  guard  against  the  risk 
to  them  arising  from  what  he  is  doing.  A 
failure  to  do  this,  resulting  in  death  to  an- 
other, is  culpable  homicide.  •  Two  railway 
employes  accordingly  cmivicted  for  neglect 
resulting  in  the  death  of  a  passenger.  Paton, 
In  re,  3  Broun's  Justiciary  (Scotch),  535. 
1845. 

13.  —  A  telegraph  officer  of  a  railway  was 
charged  with  culpable  homicide,  or  culpable 
neglect  of  duty,  in  so  far  as  he  had  neg- 
lected to  turn  on  a  certain  signal;  and,  in 
consequence  of  that  neglect,  a  collision  took 
place,  by  which  one  person  was  killed  and 
several  others  severely  injured.  A  convic- 
tion under  this  charge  sustained.  Roic- 
botham.  In  re,  3  Irvine's  Justiciary  (Scotch), 
89.     1855. 

14.  'Indictment ;  corporation.  A  corpora- 
tion aggregate  may  be  guilty  of  a  misde- 
meanor by  non-feasance.  And  in  such  a 
case  an  indictment  is  maintainable  against 
it  in  its  corporate  name.  Reginn  v.  Bir- 
mingham and  Olouoester  R'y  Co..  2  Gale  & 
Davison,  Queen's  Banch,  336.     1813. 

15.  —  The  discrepancy  between  the  name 
"The  St.  Paul,  Minneapolis  an  J  Manitoba 
R.  R.  Co.,"  in  an  indictment,  and  ths  name 
"The  St.  Paul,  Minneapolis  and  Manitoba 
R'y  Co."  in  the  evidence,  held  unimportant. 
State  V.  Brin,  30  Mmn.,  533.     1833. 

16.  —  Where  a  corporation  cannot  appear 
.by  attorney,  as  in  the  case  of  an  indictment 

found  at  the  as'^izes  or  sessions,  the  proper 
mode  of  proceeding  against  it  to  enforce  the 
remedy  by  indictment  is  by  distress  infinite 
to  compel  appearance,  after  removal  by  cer- 
tiorari. Regina  v.  Birmingham  and  Glou- 
cester R'y  Co.,  3  Eng.  E.  R.  &  Canal  Oases, 
148.     1843. 

17.  Larceny  from  railroad  car.  Where 
a  person  is  indicted  for  breaking  and  enter- 
ing a  car  with  intent  to  steal,  end  for  the 
larceny  of  goods  contained  therein,  and  is 
acquitted  of  the  breaking  and  entering,  and 
convicted  of  the  larceny  only,  the  judgment 
of  the  court  will  not  be  reversed  because  of 
the  admission  of  evidence  for  tha  sole  pur- 
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pose  of  proving  the  breaking  and  entering, 
whether  such  evidence  was  properly  ad- 
mitted or  not.  Manson  v.  The  Slate,  24 
Ohio  St.,  590.     1874. 

18.  — jurisdiction;  venue.  Where  a  per- 
son enters  a  moving  car  in  one  county  witli 
intent  to  commit  a  lai-ceny  therefrom,  and 
with  the  same  intent  continues  in  the  car 
until  it  passes  into  another  county,  and  there 
commits  the  intended  larceny,  there  is,  in 
law,  a  fresh  entry  in  the  latter  county,  and 
the  offense  is  indictable  therein  under  the 
statute.  Powell  v.  The  State,' 52  Wis.,  211, 
1881 ;  9  Amer.  &  Eng.  R.  R.  Cases,  156. 

19.  Larceny;  railway  tickets.  Gen.  St. 
1878,  ch.  95,  §  36,  was  framed  to  meet  the 
case  of  an  appropriation  of  tickets  which 
had  been  sold  by  a  railway  company  to  a 
passenger  and  taken  up  by  a  conductor  so  as 
again  to  become  the  property  of  the  company 
by  which  they  were  issued,  but  which,  in- 
stead of  being  returned  to  the  proper  depos- 
itary, were  otherwise  disposed  of  by  the  con- 
ductor or  someother  person,  with  a  larcenous 
intent.    State  v.  Brin,  30  Minn.,  533.     1883. 

20.  —  The  fraudulent  taking  of  a  railway 
ticket  is  larceny,  if  done  to  defraud,  although 
the  ticket,  if  used,  would  be  returned  to  the 
company.  Regina  v.  Beecham,  5  Cox's  Crim- 
inal Cases,  181.     1851. 

21.  Obstruction  of  railway.  The  mis- 
chievous placing  of  an  obstruction  upon  a 
railway  by  boys  was  held  sufficient  to  jitetify 
a  finding  that  it  was  done  maliciously.  Reg- 
ina V.  Upton,  5  Cox's  Criminal  Cases,  298. 
1851. 

.  22.  —  Defendants,  two  boys,  went  upon 
the  premises  of  a  railway  company  and 
played  with  a  heavy  cart  which  was  near 
the  railway.  It  ran  down  an  embankment 
by  its  own  impetus  and  obstructed  the  rail- 
way. ■  The  boys  made  no  attempt  to  remove 
it.  Held,  that  the  first  act  being  a  trespass, 
and  therefore  unlawful,  the  boys  might 
properly  be  convicted  of  obstructing  a  rail- 
way. Regina  v.  Monaghan,  11  Cox's  Crimi- 
nal Cases,  608.    1870. 

23.  —  Defendant  improperly  went  upon 
a  railway  and  stood  up,  signaling  the  train 
to  stop  by  holding  up  his  hands.  Held,  to 
be  an  obstruction  of  a  railway  engine 
within  the  meaning  of  the  statute.  Regina 
V.  Hardy,  11  Cox's  Criminal  Cases,  656.   1871. 


24.  —  Altering  the  signals  by  a  drunken 
man,  so  that  a  train  was  caused  to  stop,  was 
held  to  be  the  obstruction  of  a  railway  car- 
riage within  the  meanin,:?  of  34  and  25  Vict., 
c.  97.  Regina  v.  Hadfield,  11  Cox's  Crimi- 
nal Cases,  574,  1870;  Queen  v.  Hadfield,  Law 
Reports,  1  Crown  Cases  Reserved,  353,  1870. 

25.  —  The  obstruction  of  a  railway  is  a 
crime  under  3  and  4  Vict.,  c.  97,  s.  15,  al- 
though the  road  has  not  yet  been  opened  up 
for  traffic.  Regina  v.  Bradford,  8  Cox's 
Criminal  Cases,  309.     1860. 

26.  —  The  prisoner,  who  was  not  a  servant 
of  the  railway  company,  stood  on  a  railway 
between  the  two  lines  of  rails,  at  a  point  be- 
tween two  stations.  As  a  train  was  ap- 
proaching he  held  up  his  arms  in  the  mode 
used  by  inspectors  of  the  line  wlien  desirous 
of  stopping  a  train  between  two  stations. 
This,  as  the  prisoner  intended  that  it  should, 
caused  the  driver  to  shut  off  steam  and 
diminish  the  speed,  and  led  to  a  delay  of  four 
minutes.  Held,  that  the  prisoner  had  ob- 
structed a  train  within  the  meaning  of  34  and 
25  Vict.,  c.  97,  s.  36.  Queen  v.  Hardy,  Law 
Reports,  1  Crown  Cases  Reserved,  278.    1871. 

27.  —  Upon  an  information  before  justices 
on  behalf  of  a  railway  company  for  an 
offense  against  its  act  of  incorpoi-ation,  in 
placing  stones  and  rubbish  on  the  railway, 
and  thereby  obstructing  the  free  passage  of 
the  same,  the  evidence  was  that  the  act  was 
done  by  certain  persons  employed  by  the  de- 
fendant to  repair  a  wall  between  the  railway 
and  his  premises  adjoining,  and  that  on  one 
occasion  the  defendant  himself,  who  was 
standing  by,  nodded  his  head  and  directed 
the  workmen  to  go  on.  Held,  on  appeal,  un- 
der the  30  and  SI  Vict.,  c.  43,  s.  3,  that  there 
was  evidence  to  warrant  the  justices  in  con- 
victing the  defendant.  Roberts  v.  Preston, 
9  Common  Bench,  N.  S.,  307;  99  E.  C.  L.,  306. 
1860. 

28.  —  If  one  wilfully  places  on  a  rail- 
road track,  on  which  engines  and  car- 
riages conveying  persons  are  likely  to  pass, 
any  obstruction  likely  to  produce  disaster 
to  such  engines  or  carriages,  and  to  en- 
danger the  safety  of  the  persons  conveyed 
thereon,  he  is  guilty  of  the  offense  described 
in  §  68,  ch.  94,  Gen.  St.  1878,  though  no  en- 
gine or  carriage  be  actually  stopped  or  im- 
peded by  such  obstruction.    State  v.  Kilty,  9 
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Amer.   &  Eng.   R,   R.   Cases  (Minn.),   153. 
1881. 

29.  —  It  being  found  by  the  jury  that  the 
defendant  wilfully  and  maliciously  placed 
obstructions  so  that  life  was  endangered, 
fteZd,  that  it  was  no  defense  that  the  respond- 
ent in  fact  iatended  other  miscliief  and  did 
not  intend  to  endanger  life.  State  v.  Beck- 
man,  57  N.  H.,  174.     1876. 

80.  —  An  indictment  charged  the  obstruc- 
tion of  a  railroad  by  wilfully  and  maliciously 
placing  thereon  two  sleepers  and  a  post. 
Held,  that  the  statutory  offense  —  Gen. 
Stats.,  ch.  263.  sec.  16  —  was  well  charged. 
Ih. 

81.  —  To  waiTant  a  conviction  under  art. 
678,  Rev.  Penal  Code,  for  obstructing  a  rail- 
way, the  evidence  must  show  that  the  ob- 
struction might  have  endangered  human 
life.  Proof  of  the  condition  of  the  gi'ade  at 
the  point  in  question,  and  the  usual  rate  of 
speed  at  that  place,  were  essential.  Bullion 
V.  State,  7  Tex.  Court  of  Appeals,  462.     1879. 

32.  Sabbath  breaking.  A  corporation 
may  be  indicted  for  "Sabbath  breaking" 
under  gg  16  and  17  of  ch.  149  of  the  Code  of 
W.  Va.  In  an  indictment  against  a  rail- 
road company  for  being  found  laboring  at 
its  trade  and  calling  on  a  certain  Sabbath 
day,  it  is  proper  and  necessary  to  allege  that 
such  labor  was  not  in  household  work  or 
other  work  of  necessity  or  charity ;  but  it  is 
not  necessary  to  allege  that  the  defendant 
did  not  conscientiously  believe  that  the  sev- 
enth daypf  the  week  ought  to  be  observed 
as  a  Sabbath,  or  that  it  did  not  refrain  from 
all  secular  labor  on  that  day,  or  that  the  la- 
bor was  not  done  in  the  transportation  of 
the  mail,  or  of  passengers  or  their  baggage. 
State  V.  Baltimore  and  Ohio  R.  B.  Co.,  15 
West  Va.,  363.     1879. 

33.  Shooting  or  throwing  at  car ;  indict- 
ment. An  indictment  for  violating  the  act 
of  1877,  ch.  4,  in  shooting  or  throwing  a 
missile  at  a  railway  car  or  engine,  which 
fails  to  charge  that  the  same  was  in  actual 
motion  or  stopped  for  a  temporary  pm-pose, 
is  defective.  State  v.  Boyd,  9  Amer.  &  Eng. 
R.  R.  Cases  (N.  C),  155.    1881.     ■ 

84.  Ticket  brokers ;  "  scalpers."  Section 
8  of  the  act  of  March  9, 1875,  regulating  the 
issuing  and  taking  up  of  railway  tickets,  etc. 
(1  R.  S,  1876,  p.  259),  exempts  from  the  oper- 


ation of  its  provisions  all  special  tickets, 
whether  half-fare  or  excursion  tickets,  or 
special  in  any  other  respect.  State  v.  Pi-y, 
81  Ind.,  7,  1881;  6  Amer.  &  Eng.  R.  R. 
Cases,  340. 

35.  —  A  ticket,  having  stamped  upon  its 
face  the  word  "special,"  is  prima  facie  ex- 
empt from  the  provisions  of  said  act  of 
March  9,  1875.     lb. 

3G.  —  The  Indiana  statute  forbidding  sale 
of  tickets  by  an  unauthorized  person  does 
not  apply  to  "  special  tickets."  State  v.  Fry, 
6  Amer.  &  Eng.  R.  R.  Cases  (Ind.),  840. 
1883. 

37.  Ynlgar  langnoge  on  highway;  rail- 
way not  a  highway.  The  track  of  a  rail- 
road company,  used  to  cai'iy  on  its  business 
as  a  common  carrier,  is  not  a  public  high- 
way within  the  meaning  of  the  statute 
against  the  use  of  vulgar  and  abusive  lan- 
guage. To  constitute  such  highway  there 
must  be  a  road  dedicated  to  and  kept  up  by 
the  public,  as  distinguished  from  a  private 
way.    Comer  v.  State,  63  Ala.,  3;0.    1878. 
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See  CoNSTHDOTioN  OF  Railways;  Emkient  Duuain; 
HioHWAY ;  IniTOnction  ;  Injuries  to  Persons  on  the 
Track;  Private  VFays  and  Crossinqs. 

1.  Action;  res  adjndicatn.  Where  an 
action  against  a  railway  company  for  dam- 
ages in  consequence  of  its  failure  to  provide 
a  crossing  had  resulted  for  the  defendant,  it 
was  held  that  another  action  could  not  be 
maintained  to  compel  it  to  provide  a  cross- 
ing, Bettys  V.  Chicago,  Milwaukee  and  St. 
Paul  Ry  Co.,  43  la.,  603,  1876;  14  Amer. 
R'yRep.,  481. 

2.  Approach  to  depot  A  switch  crossing 
provided  by  a  railroad  company  across  its 
own  ground  for  ingress  to  and  egress  from 
its  depot  is  not  a  "traveled  public  road" 
within  the  meaning  of  section  88  of  the 
railroad  act  (Wagn.  Stat.,  810).  Failure  of 
a  train  approaching  such  crossing  to  ring  a 
bell  or  sound  a  whistle  does  not,  therefore, 
constitute  a  violation  of  that  section;   but 
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whether  it  may  not  Constitute  negligence  on 
the  part  of  the  company  depends  upon  the 
circumstances  of  the  case,  and  is  a  question 
of  fact  for  the  jury.  Hodges  v.  St.  Louis, 
Kansas  City  and  Northern  Ry  Co.,  71  Mo., 
50,  1879;  Bauer  v.  Kansas  Padfia  R'y  Co., 
69  Mo.,  219.     1878. 

3.  Bridge;  decree  refusing  erection. 
Where  the  defendant  was  required  to  pro- 
vide a  bridge,  in  order  to  render  accessible 
that  part  of  complainant's  farm  which  was 
cut  off  by  the  railroad,  held,  that  the  decree 
should  require  that  the  defendant  should 
construct  and  maintain  a  bridge  proper  and 
safe  for  the  purpose  intended  to  be  answered. 
Greater  particularity  is  not  required.  Car- 
penter V.  Easton  and  Amboy  R.  R.  Co.,  28 
N.  J.  Eq.,  390,  1877;  14  Amer.  R'y  Rep.,  195. 

4.  Contract ;  breach.  Where  a  person  by 
deed  poll  granted  the  light  of  way  to  a  rail- 
road company  over  his  lands,  expressly  stipu- 
lating that  the  company  "  shall  erect  and 
maintain  such  crossings  as  may  be  necessary 
to  the  accommodation  of  persons  whose  lands 
are  divided  by  said  track,  and  shall  erect 
suitable  fences,"  etc.,  and  the  company  ac- 
cept said  deed  and  enter  upon  the  land,  the 
grantee  of  such  grantor  may  have  an  action 
in  his  own  name  against  the  company  for  a 
failure  to  maintain  crossings.  Willenborg 
V.  Illinois  Central  R.  R.  Co.,  11  Brad  well 
(111.),  298.     1882. 

6.  Injunction.  An  attempt  by  a  corpora- 
tion to  avail  itself  unlawfully  of  the  general 
railroad  law  will,  on  complaint  of  the  party 
injured,  be  enjoined  as  an  abuse  of  the  law. 
Central  R.  R.  of  New  Jersey  v.  Pennsylvania 
R.  R.  Co.,  31  N.  J.  Eq.,  475.     1879. 

6.  —  An  abuse  of  the  general  railroad  law 
attempted  by  the  unlawful  application  of  its 
provisions  to  a  private  use  may  be  restrained. 
lb.' 

7.  — Held,  that  where  a  prompt  assess- 
ment of  damages  could  not,  in  all  probability, 
be  had,  and  where  the  right  of  the  complain- 
ant to  any  damage  was  a  matter  of  dispute, 
depending  for  its  solution  upon  doubtful 
questions  of  law  and  fact,  that  a  court  of 
chancery  might,  instead  of  stopping  the 
progress  of  a  great  work  of  internal  improve- 
ment, of  general  and  public  as  well  as  of 
private  importance,  require  a  bond  to  be 
given  and  ajlow  the  construction  to  go  on. 


Northern  Paciflo  R.  R.  Co.  v.  St.  Paul,  Min- 
neapolis and  Manitoba  R'y  Co.,  4  Federal 
Reporter,  688;  1  MoCrary  (U.  S.  C.  C),  302; 
1880;  3  McCrary  (U.  S.  C.  C),  260,  1880;  1 
Amer.  &  Eng.  R.  R.  Cases,  15. 

8.  Open  crossing.  The  railway  track  of 
the  defendant  crosses  the  farm  of  the  plaint- 
iff between  his  house  and  the  highway. 
Plaintiff  constructed  a  lane  from  his  house 
to  the  highway,  being  open  at  the  end  where 
it  meets  the  highway,  and  requested  the  de- 
fendant to  make  an  open  crossing  at  the 
point  where  such  lane  intersects  its  track, 
which  request  was  refused.  In  an  action 
for  a  writ  of  mandamus  to  compel  the  con- 
struction of  such  crossing,  it  was  held  that 
an  open  crossing  is  within  the  contempla- 
tion of  section  1268  of  the  code,  and  may  be 
required  under  its  provisions  when,  as  in 
this  case,  it  is  the  only  "  adequate  means  " 
of  crossing  which  can  be  afforded  a  land 
owner.  Boggs  v.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.,  54  la.,  435.     1880. 

9.  —  Where  a  railroad  running  through 
premises  separates  the  house  of  the  owner 
frotn  the  highway,  a  crossing  thereto 
through  heavy  gates,  which  are  not  placed 
on  hinges,  but  must  be  slid  back  and  carried 
around,  is  not,  under  tlie  circumstances,  an 
adequate  crossing.  In  such  case  the  pro- 
prietor is  entitled  to  an  open  crossing  through 
which  he  and  his  family  may  reach  the 
highway  without  opening  gates.  Oray  v. 
Burlington  and  Mo.  River  R.  R.  Co.,  87  la., 
119.     1873. 

10.  Private  crossings.  A  railroad  com- 
pany whose  line  runs  through  the  land  of 
an  owner  is  only  required  to  provide  a  cross- 
ing for  such  owner  when  his  interest  and 
convenience  require  it.  Henderson  v.  Chi- 
cago, Rock  Island  and  Pacific  R.  R.  Co.,  48 
la.,  216.     1878. 

11.  —  The  conduct  of  a  land  owner, 
through  whose  property  a  railway  passes,  in 
forcibly  opening  the  gates  at  a  crossing 
which  has  been  closed  by  the  company, 
sufficiently  indicates  his  requirement  that 
the  company  should  keep  a  crossing,  in  com- 
pliance with  the  provisions  of  the  Revision, 
§  1329.  Henderson  v.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.,  43  la.,  620,  1876;  14 
Amer.  R'y  Rep.,  484. 

12.  —  A  compla,int  charging  a  railroad 
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company  with  negligence  in  failing  to  keep 
in  repair  a  pi-ivate  way  over  its  railroad 
track,  constructed  for  its  own  use  and  bene- 
fit, and  used  by  other  persons  by  the  mere 
license  of  the  railroad  company,  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  Ferguson  i\  Virginia  and  Truckee 
E.  E.  Co.,  13  Nev.,  184  '  1878. 

13.  —  A  railroad  company  contracted  with 
the  owner  of  land  over  which  its  road  run 
to  build  a  bridge  over  its  track  at  a  specified 
point  on  said  land,  within  twelve  months 
after  the  completion  of  the  road.  The  road 
was  not  completed  for  several  years,,  and'the 
bridge  was  never  built.  Held,  in  a  suit  on 
the  contract  by  the  owner  of  the  land,  he 
was  not  entitled  to  recover  any  damages  on 
account  of  the  delay  in  building  the  road. 
St.  Louis,  Jacksonville  and  Chicago  B.  JR. 
Co.  V.  Lurton,  73  111.,  118.     1874. 

14.  —  But  one  action  can  be  maintained 
upon  the  breach  of  a  covenant  to  erect  a  pri- 
vate crossing.  Successive  actions  cannot  be 
maintained.  Smith  v.  Great  Western  Ry 
Co.,  6  Upper  Canada,  Common  Pleas,  151. 
1855. 

15.  —  farm  crossing' ;  parol  agreement. 
Where  a  parol  agreement  is  made  in  relation 
to  a  crossing,  the  agreement  being  a  part  of 
the  consideration  of  a  deed  for  right  of  way, 
such  agreement  may  be  shown  and  enforced. 
This  is  not  a  varying  of  the  deed  by  parol, 
but  simply  the  addition  of  another  consider- 
ation. Cameron  V.  Oreat  Western  B'y  Co., 
37  Grant  Ch.  (Upper  Canada),  95.  1879.  This 
cause  reversed  on.  the  evidence  on  appeal.  28 
ib.,  327.     1881. 

16.  Street  crossings;  signal.  The  duty 
of  ringing  or  whistling  at  a  street  crossing 
ceases  as  Soon  as  the  locomotive  has  passed 
the  crossing.  R.  S.,  §806;  Zimmerman  v. 
Hannibal  and  .St.  Joseph  E.  B.  Co.,  71  Mo., 
476,  1880;  3  Amer.  &  Eng.  R.  R.  Cases,  191. 


CROSSING  or  EAIIWAYS. 

1.  Compensation.  One  railway  company 
is  entitled  to  have  condemnation,  under  the 
statute,  for  its  right  of  way  across  the  right 
of  way  of  a  previously  constructed  railroad; 
but  the  company  whose  right  of  way  is  con- 
demned is  entitled  to  be  fully  compensated 


for  all  damages  it  may  sustain  in  conse- 
quence thereof.  St.  Louis.  Jacksonville  and 
Chicago  B.  E.  Co.  v.  Springfield  and  North- 
western E.  B.  Co.,  96  111..  274,  1830;  3  Amer. 
&  Eng.  R.  R.  Cases,  487. 

3.  Contract.  In  a  proceeding  for  the  con- 
demnation of  the  right  of  way  for  a  railway 
across  the  line  of  another  railway  the. peti- 
tioning corporation  offered  in  evidence  a 
stipulation  regulai-ly  signed  by  the  petitioner 
in  which  it  was  provided  by  the  petitioner 
"  that  it  would  and  should,  at  its  own  ex- 
pense, put  in,  and  thereafter  maintain  in  suit- 
able and  proper  repair,  the  frogs  and  cross- 
ings across  two  main  trades  of  the  defendant; 
that  this  stipulation  should  be  binding  on 
the  successors  and  assigns  of  said  petitioner 
so  long  as  the  grade  crossing  should  be  main- 
tained at  the  crossing,  the  riglit  of  way  for 
which  was  being  condemned  therein."  Held, 
that  this  was  a  valid  obligation  enforceable 
against  the  petitioner  and  its  successors  and 
assigns,  and  was  properly  admissible  in  evi- 
dence. Chicago  and  Alton  B.  E.  Co.  v. 
Joliet,  Lockport  and  Aurora  B'y  Co.,  105  111., 
388.     1883. 

3.  —  In  1873  two  railroad  companies,  A. 
and  B.,  by  their  respective  presidents,  en- 
tered into  a  contract  by  which  A.  granted  to 
B.,  and  its  successors,  the  right  to  intersect 
and  cross  the  ti-acks  of  A..,  upon  complying 
with  certain  conditions,  and  upon  payment 
of  |800  on  account  of  the  expense  of  keep- 
ing a  flagman  at  such  crossing,  B.  agreeing 
to  comply  with  such  contract  on  its  part. 
Subsequently  each  company's  road  was  sold 
under  the  foreclosure  of  mortgages  prior  in 
date  to  said  agreement;  neither  company, 
however,  was  made  a  party  to  the  action  for 
the  foreclosure  of  the  mortgage  on  the  other 
company's  road.  The  company  organized 
by  the  purchasers  of  company  B.'s  road  sub- 
sequently consolidated  with  the  appellant 
under  ch.  917  of  1869.  The  title  to  company 
A.'s  road  passed  to  the  respondent.  The 
agreement  was  carried  into'  effect  and  com- 
plied with  after  the  foreclosure  of  both  mort- 
gages by  the  parties  acquiring  title  to  the 
respective  roads.  Proceedings  wore  insti- 
tuted by  the  appellant,  under  ch.  140  of  1850, 
to  acquire  a  right  to  cross  the  track  of  the 
respondent  at  the  points  provided  for  by  the 
agreement.    Held,  that  the  agreement  made 
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by  the  original  companies  was  valid  and  en- 
forceable in  equity ;  that  it  was  bindingupon 
the  parties  to  the  action  as  the  successors  of 
the  said  companies,  and  that  the  application 
Was,  therefore,  properly  denied.  Rome, 
Watertovm  alid  Ogdensburgh  R,  R.  Co.  v. 
Ontario  Southern  R.  R.  Co.,  16  Hun  (N. 
Y.),  445.     1879. 

4.  —  By  an  agreement  between  two  rail- 
road companies,  one,  in  consideration  of  a 
right  to  cross  its  road,  gave  the  other  a  right 
to  cfoSs  in  future;  held,  that  specific  per- 
formance of  the  agreement  would  not  be  de- 
creed where  the  crossing  was  to  be  at  a  place 
not  contemplated  by  the  parties,  and  where 
it  would  do  very  great  damage  to  the  former 
company  —  it  would  cross  a  freight-yard. 
Ooe  V.  New  Jersey  Midland  R'y  CO.,  31  N.  J. 
Eq.,  105.     1879. 

5.  Damages.  The  law  requiring  trains  to 
stop  before  crossing  another  railroad,  being 
a  mere  police  regulation,  and  subject  to  re- 
peal at  any  time,  the  damages  sustained  by 
a  railroad  company  for  the  delay,  incon- 
venience and  trouble  in  stopping  before 
crossing  another  road  seeking  a  condemna- 
tion for  right  of  way  across  the  track  of  an 
existing  railroad  are  too  vague,  indefi:nite  and 
contingent  to  be  an  element  in  the  assess- 
ment of  damages  in  favor  of  the  road  to  be 
so  crossed.  Peoria  and  Pehin  Union  Ry 
Co.  V.  Peoria  arid  Farmington  R'y  Co.,  105 
III.,  110,  1883;  10  Amer.  &  Eng.  R.  E.  Cases, 
129;  Chicago  and  Alton  R.  R.  Co.  v.  Joliet, 
Lockport  and  Aurora  R'y  Co.,  105  111.,  388, 
1883. 

6.  —  A  railway  company,  across  and 
twenty  feet  above  whose  line  another  rail- 
way is  laid  out,  cannot  recover  damages  for 
the  expense  of  maintaining  a  flagman  at  the 
■crossing  of  a  highway,  alleged  to  be  neces- 
sary to  guard  against  the  greater  liability  to 
accidents  occasioned  by  the  obstruction  of 
the  view  along  its  track  by  means  of  the 
abutments  of  the  new  railway.  Mass. 
■Central  R.  R.  Co.  v.  Boston,  Clinton  and 
Fitahburg  R.  R.  Co.,  121  Mass.,  134.     1876. 

7.  —  In  determining  the  amount  of  com- 
pensation to  be  awarded  to  the  company 
the  track?  of  which  is  crossed,  the  commis- 
sioners should  not  confine  themselves  to  de- 
termining the  value  of  the  real  estate 
.actually  taken  and  the  damages  occasioned 

Vol.  II  — 16 


by  cutting  the  rails,  but  should  allow  all 
actual  and  direct  damaiges  occasioned  to  the 
contestant  by  the  taking  of  the  land  for  the 
purposes  of  and  resulting  from  its  being 
used  in  the  manner  mentioned  by  the  peti- 
tioner. Lockport  and  Buffalo  R.  R.  Co.,  In 
re,  19  Hun  (N.  Y.),  38.     1879. 

8.  Equity.  "Where  the  state  legislature 
has  not  prescribed  in  what  manner  one  rail- 
road shall  cross  another,  a  court  of  equity 
has  jurisdiction,  in  a  proper  case,  to  control 
the  matter.  In  Illinois  the  policy  of  state 
legislation  is  to  allovv  a  new  railroad,  in 
most  instances,  to  cross  another  road  at 
grade ;  but  if  a  new  road  can  at  small  ex- 
pense cross  the  old  one  at  a  dififeTfent  level, 
a  court  of  equity  should  require  it  to  do  so, 
especially  if  a  grade  crossing  is  dangeious  to 
life  and  property.  The  additional  expense 
may,  however,  be  apportioned  between  the 
roads,  as  in  such  case  the  old  road  has  no 
vested  absolute  rights  to  control  the  new. 
Chicago  and  Northwestern  R.  R.  Co.  v. 
Chicago  and  Pacific  R.  R.  Co.,  6  Bissell  (U. 
S.  C.  C),  319.     1874. 

9.  Evidence.  What  evidence  is  sufficient 
to  denionstrate  the  reasonable  practicability 
of  avoiding  a  grade  crossing.  Baltimore 
and  Cumberland  Valley  R.  R.  Extension's 
Appeal,  3  Amer.  &  Eng.  R.  R.  Cases  (Pa.), 
342.     1881. 

10.  Injunction.  In  a  proceeding  in  the 
county  court  for  condemnation  for  a  right 
of  way  across  the  track  of  another  corpora-- 
tion,  questions  as  to  the  sufficiency  of  a  city 
ordinance  in  respect  to  the  right  of  the  com- 
pany seeking  the  condemnation,  and  as  to 
the  right  of  such  company,  under  the  con-^ 
stitution  and  laws,  to  cross  the  track,  and  as 
to  injury  to  the  franchise,  and  as  to  the  pro- 
posed crossing  being  a  continuing  nuisance, 
ai'e  all  such  defenses,  if  available  at  all,  as 
may  be  interposed  at  law  in  the  condemna- 
tion proceeding.  Lake  Shore  and  Michigan 
Southern  R'y  Co.  v.  Chicago  and  Western 
Indiana  R.  R.  Co.,  96  111.,  135, 1880;  3  Amer. 
&  Eng.  R.  R.  Cases,  437. 

11.  —  Under  the  act  of  1878,  ch.  193,  en- 
titled an  act  to  enlarge  the  powers  of  the 
Pennsylvania "R.  R.  Co.  in  Maryland,  the  ap- 
pellant had  the  power,  upon  complying  with 
the  requirements  of  that  act,  to  construct 
its  road  across  the  Potomac  Wharf  Branch 
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of  the  Cumberland  and  Pennsylvania  Rail- 
road on  the  west  side  of  Wills'  creek,  and 
then  to  cross  over  the  creek  to  its  east  side. 
But  as  the  appellant  was  not  justified  in 
making  its  crossing  over  the  Potomao  Wharf 
Branch  forcibly  and  against  the  consent  of 
the  appellees,  without  a  written  agreement 
between  them  conferring  the  easement  on 
the  appellant,  which  agreement  was  not  ex- 
ecuted, the  appellees  were  entitled  to  an 
injunction  restraining  the  appellant  from 
using  said  crossing  over  the  Potomac  Wharf 
Brariioh.  Pa.  R.  R.  Co.  v.  Consolidation 
Coal  Co.,  55  Md.,  158.     1880. 

12.  Proceedings.  Objections  to  the  pro- 
posed points  of  crossing,  on  the  ground  that 
they  interfere  with  lands  of  the  old  com- 
pany, already  appropriated  for  stations,  etc., 
are  not  proper  to  be  raised  on  application 
for  the  appointment  of  commissioners. 
These  are  matters  to  be  considered  by  the 
commissioners.  Boston,  Hoosac  Tunnel  and 
Western  R'y  Co.,  In  re,  79  N.  Y.,  64.     1879; 

13.  —  The  proceedings  will  bind  only  such 
parties  as  are  brought  in.    lb. 

14.  —  A  probate  order  confirming  the  re- 
port of  commissioners  upon  the  condemna- 
tion of  land  for  a  crossing  of  railways  is  in- 
valid if  ma,de  out  of  term  without  notice  to 
the  respondent.  Michigan  Central  R.  R. 
Co.  V.  Judge  of  Tuscola  County,  48  Mich., 
688.     1882. 

15.  —  The  probate  court  cannot  direct  a 
continuance  in  such  proceedings  pending 
before  commissioners  appointed  by  it.     lb. 

16.  —  Where  a  railroad  corporation  desires 
to  cross  or  intersect  the  railroad  and  gi-ounds 
of  another  company,  and  they  cannot  agree 
upon  a  compensation  or  mode  of  crossing, 
upon  a  petition  showing  such  facts,  which 
are  undenied,  the  petitioners  are  entitled  to 
an  order  for  the  appointment  of  commission- 
ers to  determine  the  points  and  manner  of 
crossing.  Boston,  Hoosaa  Tunnel  and  West- 
ern R.  R.  Co.  V.  Troy  and  Boston  R.  R.  Co., 
58  Howard's  Practice  (N.  Y.),  167.    1879. 

17.  —In  proceedings  under  the  railroad 
act  (subd.  6,  §  28,  ch.  140,  Laws  of  1850)  by 
one  company  to  acquire  the  right  to  cross 
the  line  of  another  company,  the  petition 
was  verified  by  one  styling  himself  the  con- 
sulting engineer  of  the  petitioning  company. 
It  did  not  appear  that  he  was  an  oflBcer  of 


the  company.  The  other  company  answered 
the  petition  on  the  merits,  and  went  to  a  hear- 
ing on  the  petition  and  answer.  It  did  not 
ajjpear  that  any  objection  was  made  as  to  the 
verification.  Held,  that  it  was  too  late  to 
raise  the  objection  on  appeal.  Boston,  Hoosao 
Tunnel  and  Western  R'y  Co.,  In  re,  79  N.  Y,, 
64.    1879. 

18.  — In  proceedings  under  the  railroad 
act  (subd.  6,  §  28,  ch.  140,  Laws  of  1850)  by 
one  railway  company  to  acquire  the  right 
"  to  cross,  intersect,  join  and  unite  "  its  rail- 
road with  that  of  another  corporation,  the 
petition  should  state  that  the  petitioner  is  a 
corporation;  that  the  route  of  its  road  as 
laid  down  crosses  the  track  of  the  other  road; 
that  it  desires  to  cross  or  intersect  such  road, 
and  that  "  the  two  corporations  cannot  agree 
upon  the  amount  of  compensation  to  be 
made  therefor  or  the  points  and  manner  of 
such  crossing  and  intersection."  It  is  not 
necessary  to  state  the  matters  required  by 
said  act  (§  14)  where  the  proceeding  is  to  ac- 
quire title  to  lands.  Lockport  and  Buffalo 
R.  R.  Co.,  In  re,  77  N.  Y.,  557,  1879;  Same 
Case,  ib.,  632,  1879;  Buffalo  and  Lockport 
R'y  Co.,  In  re,  15  Hun  (N.  Y.),  865,  1878. 

19.  —  As  to  whether,  where  the  proposed 
route  of  a  railroad  company  crosses  the 
track  of  an  existing  company,  the  latter  can 
apply  for  the  appointment  of  commissioners 
under  the  general  railroad  act  (§  23,  ch.  140, 
Laws  of  1850,  as  amended  by  g  1,  ch.  560, 
Laws  of  18'71),  to  change  route,  qucere. 
Lake  Shore  and  Michigan  Southern  R.  R, 
Co.,  In  re,  89  N,  Y.,  443.    1882. 

20.  —  Where  commissioners'  to  change 
the  route  are  appointed  on  the  application 
of  an  existing  corporation,  they  have  no 
power  to  determine  the  grade  at  which  the 
proposed  route  shall  cross  the  tracks  of  the 
petitioner.    Ib. 

21.  —  The  fact  that  the  route  as  located  by 
the  new  company  runs  through  ground  al- 
ready appropriated  by  the  petitioner  for 
transfer,  storage  and  depot  purposes,  does 
not  make  it  error  for  the  commissioners  to 
refuse  to  adopt  the  route  proposed  by  the 
petitioner.  The  question,  whether  tlie  new 
company  had  located  its  line  over  lands  it 
cannot  condemn  for  railroad  purposes,  is  not 
one  properly  to  be  determined  by  the  com- 
missioners.   Ib. 
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22.  Railway  commissioners.  A  statute 
authorized  the  extension  of  a  i-ailway,  and 
proyided  that  it  should  not  cross  any  exist- 
ing railroads  at  grade,  and  that  all  necessary 
structures  for  crossing  under  grade  should 
be  subject  to  the  approval  of  the  railway 
commissioners.  A  plan  for  the  proposed 
structure  by  which  a  railroad  was  to  be 
crossed  was  prepared  and  submitted  to  the 
commissioners,  and,  a  hearing  being  had, 
was  approved  by  them.  After  the  hearing, 
and  before  being  notified  of  the  approval, 
the  company  whose  location  was  to  be 
crossed  extended  a  siding,  so  as  to  make  a 
second  track  at  the  point  of  crossing.  The 
other  company  tore  up  tliis  siding  and  re- 
moved the  embankment  supporting  the 
same.  The  track  as  it  existed  at  the  time  of 
the  hearing  was  not  disturbed,  and  the  ex- 
tension of  the  railroad  was  constructed 
under  the  same,  in  accordance  with  the  plan 
proposed  to  and  approved  of  by  the  com- 
missioners. Held,  that  the  company  whose 
location  was  thus  interfered  with  could  not 
maintain  a  bill  in  equity  against  the  other 
company  to  restrain  it  from  tearing  up  the 
siding  and  removing  the  embankment,  and 
to  recover  damages  for  such  acts.  Fitch- 
burg  R.  R.  Co.  V.  New  Haven  and  Northamp- 
ton Co.,  134  Mass.,  547.     188.3. 

23.  Regulation.  By  a  railway  grant  the 
legislature  does  not  intend  to  divest  itself  of 
the  police  power  of  the  state ;  the  right  to 
regulate  I'ailroad  crossings  flows  from  that 
power.  Pittsburgh  and  Connellsville  S.  R. 
Co.  V.  Southwest  Pennsylvania  R'y  Co.,  77 
Pa.  St.,  173.     1874. 

24.  Review.  The  question  of  the  point  of 
crossing  may  be  tried  before  the  commission 
and  is  then  subject  to  review.  Lehigh  Val- 
ley R'y  Co.,  In  re,  93  N.  Y.,  639.     1883. 

25.  Right  to  cross.  By  the  act  of  1871,  the 
rights  of  a  crossing  railway  are  secondary  to 
those  of  that  crossed,  and  the  crossing  com- 
pany must  show  by  evidence  that  no  unnec- 
essary injury  is  inflicted  on  the  other  by  a 
grade  crossing,  and  that  such  crossing  can- 
not be  reasonably  avoided.  Pittsburgh  and 
Connellsville  R.  R.  Co.  v.  Soutjiwest  Penn- 
sylvania R'y  Co.,  77  Pa.  St.,  173.     1874. 

2G.  —  Merely  crossing  a  railroad  or  canal 
with  another  railway,  as  it  involves  no  ex- 
clusive use    of    the    property  occupied   in 


crossing,  is  not  a  taking  or  impairment  of 
the  company's  franchise  whose  property  is 
thus  burdened.  State  v.  Dover  and  Rock- 
away  R.  R.  Co.,  43  N.  J.  Law,  528.     1881. 

27.  Statute;  Great  Britain.  By  a  clause 
in  a  railway  act,  after  reciting  to  the  effect 
that  the  proposed  line  skirted  the  sea  and 
would  obstruct  the  traffic  between  the  sea 
and  the  lands  on  its  shore,  and  so  deprive 
the  lands  of  their  natural  advantages  of 
position  as  respected  the  sea,  and  that  the 
lands  abounded  with  minerals,  which  in 
some  cases  belonged  to  persons  not  ownei's 
of  the  surface,  and  were  well  suited  for 
manufactories  and  other  purposes  of  com- 
raerce,  and  that  it  was  desirable  to  give  fa- 
cilities of  access  between  the  lands  and  the 
sea,  and  from  the  sea  and  the  lands  on  the 
seaward  side  of  the  line  to  parts  inland,  it 
was  enacted  to  the  effect  that  the  owners  or 
occupiers  of  any  lands,  manufactories  or 
mines,  lying  near  or  adjoining  the  railway, 
and  in  parts  adjacent,  might  at  any  time 
make  any  railways  across  the  railway  {not 
crossing  it  on  a  level)  and  use  them  "  for  \ 
the  benefit  of  themselves  and  of  all  and 
every  other  person  and  persons  to  whom 
they  or  any  of  them  may  from  time  to  time 
give  leave,  and  in  such  way  and  for  such 
purposes  as  they  or  any  of  them  may  re- 
quire." A  neighboring  land  owner  proposed 
to  construct  a  railway  on  his  own  land  and 
to  carry  it  under  the  company's  railway, 
and  to  use  it  as  a  public  railway  for  general 
traffic.  Held,  that  he  was  entitled  so  to  do, 
and  that  the  clause  in  the  act  did  not  restrict 
the  use  of  the  cross  railway  to  purposes  con- 
nected with  the  more  convenient  enjoyment 
of  the  neighboring  lands.  Hughes  v.  Chester 
and  Holyhead  R'y  Co.,  3  De  Gex,  Fisher  & 
Jones,  353;  64  Eng.  Ch.,  351.     1861. 

28.  —  Indiana.  The  act  of  June  18,  1853 
(1  R.  S.  1876,  p.  711),  supplemental  to  the  act 
of  May  11,  1853  (1  R.  S.  1876,  p.  696),  pro- 
viding "for  the  incorporation  of  railroad 
companies,"  in  so  far  as  it  forbids  railroad 
companies  organized  under  the  latter  act 
from  crossing  or  intersecting  railways  ter- 
minating in  cities  of  the  class  specified  in 
its  first  section,  at  certain  points,  is  special 
in  its  character  and  against  public  policy, 
and  should  be  construed  so  as  not  to  apply 
to  a  railway  of  the  latter  class,  which,  under 
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the  provisions  of  the  act  of  February  21, 
1863  (1  R.  S.  1876,  p.  723),  authorizing  "rail- 
roads to  make  extensions,"  etc.,  has  sinee  so 
extended  its  line  as  to  carry  its  terminus  be- 
yond the  corporate  limits  of  the  city  within 
which  it  had  theretofore  been.  Aurora  and 
CinomnaH  Et  B.  Co.  v.  City  of  Lawrence- 
burgh,  56  Ind.,  80,  1877;  18  Amer,  R'y  Rep., 
136: 

29.  —  Where  such  company  has  so  ex- 
tended its  line^  it  may  not  only  consent  to, 
but  aid  in,  the  construction  of  a  railway  by 
another  company,  crossing  or  intersecting 
the  road  of  the  former,  at  a  point  prohibited 
by  such  supplemental  act.     lb. 

30.  —  IHassachnsetts.  The  statutes  of 
187S,  ch.  53,  §  12.  and  oh.  180,  §  3,  relating 
to  railways  thereafter  "constructed,"  to 
cross  at  grade,  do  not  apply  to  a  railway 
company  which,  prior  to  the  passage  of  these 
statutes,  has  located  its  line,  exercised  its 
right  of  taking  land  for  its  use,  incurred  lia- 
bility for  land,  damages  and  expense  in  pre- 
paring its  road-bed,  in  rook  excavations,  in 
the  construction  of  abutments  for  a  bridge, 
and  in  the  building  a  long  bridge  at 
grade,  in  the  immediate  vicinity  of  the 
point  where  it  intended  to  cross  another 
railway  at  grade,  although  the  railway  and 
the  crossing  at  grade  were  not  completed. 
AMoTneyr General  v.  Ware  Biver  R.  B.  Co., 
lis  Mass.,  400.     1874. 

SI.  —  New  York.  The  statutes  of  New 
York  in  relation  to  crossing  of  railways  con- 
strued. Lockport  and  Buffalo  B.  B.  Co.,  In 
re,  19  Hun  (N.  Y.),  38.     1879. 

32.  —  Ohio.  Under  the  constitution  and 
laws  of  Ohio  the  right  of  one  railroad  cor- 
poration to  cross  the  track  of  another  in 
constructing  and  operating  its  road  is  de- 
rived by  grant  of  the  franchise  so  to  do 
from  the  state,  and  not  by  purchase  or  ap- 
propriation from  the  road  first  located  and 
constructed.  The  latter  has  no  vested  ex- 
clusive right  to  such  crossing  for  its  use, 
against  the  right  of  the  public.  Lake  Shore 
and  Michigan  Southern  By  Co.  v,  Cincin- 
nati, Sandusky  and  Cleveland  B'y  Co.,  80 
Ohio  St.,  604,  1876;  16  Amer.  R'y  Rep., 
291. 

33.  —  In  a  proceeding  under  the  statute 
by  one  such  corporation  to  appropriate  a 
strip  of  land  across  the  track  of  another,  to 


be  used  in  common  by  each  as  a  railroad 
crossing,  at  a  common  grade,  the  owner  of 
such  track  has  no  right  to  recover  as  conse- 
quential damages  the  additional  expense 
rendered  necessary  in  operating  its  road 
caused  by  complying  with  the  provisions  of 
the  act  of  1860.    lb. 

34.  —  In  such  a  proceeding  the  owner  of 
the  track  is  entitled  to  compensation  for  the 
property  or  interest  therein  actually  appro- 
priated, and  for  such  consequential  dam- 
ages, not  provided  for  by  the  act  of  1860,  as 
axe  the  direct  and  proximate  consequence  of 
such  appropriation.     lb. 

35.  —  The  act  of  March  24,  1860  (1  S.  & 
C,  372a),  entitled  "  An  act  to  prevent  collis- 
ions on  railroads  within  the  state  of  Ohio," 
is  a  valid  exercise  of  this  power  to  prevent 
collisions  at  railroad  crossings.     lb. 

38.  —Pennsylvania.  The  act  of  1868  did 
not  give  a  railway  company  an  arbitrary 
right  to  cross  another  railway,  regardless  of 
the  rights  of  the  corporation  injured  and 
the  safety  of  the  public.  Pittsburgh  and 
Connellsville  B.  B.  Co.  v.  Southwest  Pennsyl- 
vania B'y  Co.,  77  Pa.  St.,  173.     1874. 

37.  —  Texas.  Article  10,  §  1,  of  the  con- 
stitution of  Texas,  which  provides  that 
"every  railway  company  shall  have  the 
right  with  its  road  to  intersect,  connect 
with,  or  cross  any  other  railroad,"  is  not 
self-acting,  but  requires  supplementary  leg- 
islation, prescribing  the  regulation  of  its  ex- 
ercise, Missouri,  Kansas  and  Texas  B'y 
Co.  V.  Texas  and  St.  Louis  B'y  Co.,  10  Fed- 
eral Reporter,  497.     1882. 

38.  —  Wisconsin.  Under  §  1808,  R.  S.,  a 
train  approaching  a  railway  crossing  should 
come  to  a  stop,  not  immediately  at  the  four 
hundred  foot  post,  but  somewhere  between 
that  post  and  the  crossing.  Lockwood  v. 
Chicago  and  Northwestern  B'y  Co.,  55  Wis., 
50,  1882;  6  Amer.  &  Eng.  R.  R.  Cases^  151. 

39.  Unfinished  railway,  The  land  of  a 
railway  company,  consisting  of  a  portion  of 
the  bed  of  a  disused  canal,  purchased  from  « 
the  commonwealth,  upon  which  no  tracks 
are  actually  laid  by  the  owner,  although 
they  shortly  are  to  be  laid,  is  liable  to  be 
crossed  by  the  tracks  of  another  railway 
company  in  such  a  manner  as  will  not  in- 
terfere with  the  use  thereof  for  the  con- 
struction of  a  railroad.     Western  Pennsyl- 
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vania  B.  B.  Co.'s  Appeal,  99  Pa.  St.,  155, 
1881 ;  4  Amer.  &  Eng.  E.  E.  Cases,  191. 
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CUSTOM. 

See  Carriage  of  HsRCHAifDisB. 

1.  Carrier.  If  a  case  has  not  been  tried 
on  any  theory  that  custom  varies  the  com- 
mon law  rules,  and  no  instructions  as  to  cus- 
tom are  asked,  the  failure  to  submit  the 
question  of  custom  to  the  jury  is  not  ground 
for  a  reversal  of  the  judgment.  Eaton  v. 
St.  Louis,  Iron  Mountain  and  Southern  B'y 
Co.,  13  Mo.  App.,  386.     1882. 


CUSTOM-HOUSE  OFFICEKS. 

1.  Bonded  goods ;  freight  charges ;  de- 
livery. It  is  not  the  duty  of  a  collector  of 
customs  to  receive  freight  charges  due  upon 
goods  in  bond.  It  is  his  duty  to  give  notice 
to  the  carrier  before  delivering  the  goods.  But 
if,  instead  of  giving  notice  to  the  carrier,  he 
receives  the  freight  charges,  he  becomes  lia- 
ble to  the  carrier  therefor.  Cleveland,  Co- 
lumbus, etc.,  R'y  Co.  v.  McClung,  15  Fedei-al 
Eeporter,  903.     1883. 

2.  —  The  deputy  collector's  receipt  of  the 
freight  charges  would  not  render  the  col- 
lector liable  thei'efor  to  the  carrier,  the  dep- 
uty not  being  an  official  deputy  and  not  being 
authorized  by  the  collector  to  receive  the 
freight  charges.    lb. 

3.  — But  if  the  carrier  knew  of  the  dep- 
uty's acts,  or  by  his  acts  held  out  that  the 
agent  was  authorized  to  receive  the  money, 
he  would  be  liable  for  the  acts  of  the  agent. 
lb. 

4.  —  The  plaintiff,  not  having  alleged  that 
the  freight  is  unpaid,  but,  on  the  contrary, 
having  alleged  payment  of  the  freight  for 
his  use  and  sued  for  its  recovery,  the  carrier 
cannot  recover  damages  by  reason  of  the 
failure  of  the  collector  to  give  notice  before 
delivering  the  merchandise  to  the  consign- 
ees,   lb. 


DAMAGES. 

See  Baqqaoe;  Boats;  Carriage  ov  Lite  Stock; 
Carbiaqe  of  Merchandise;  Contracts;  Eminent 
Domain;  Injuries  to  Employes;  Injuries  to 
Passengers;  Injuries  to  Persons  Crossing  the 
Track. 

[The  various  cases  in  which  the  measure  of  damages 
will  be  found  discussed  are  arranged  under  other 
titles  through  this  book.  It  has  been  deemed  best  -to 
subdivide  this  title  as  far  as  convenient,  and  to  arrange 
the  cases  under  the  other  titles.] 

1.  Attorneys'  fees.  Attorneys'  fees  are 
not  a  proper  element  of  damages  in  an  ac- 
tion of  tort.  Houston  and  Texas  Central 
B'y  Co.  V.  Oram,  49  Tex.,  341.     1878. 

2.  Contract;  affreightment.  Damages' 
held  not  excessive  upon  a  contract  of  af- 
freightment. Evansville  and  Terre  Haute 
B.  B.  Co.  V.  Montgomery,  85  Ind.,  494,  1883; 
9  Amer.  &  Eng.  R.  E.  Cases,  195. 

3.  Sale  of  lumber.  On  a  breach  of  con- 
tract to  pay  for  certain  lumber  at  a  partieu- 
"lar  place,  the  measure  of  damages  would  be 

the  difference  between  the  conti-act  price 
and  market  price  at  that  place.  Stack  v, 
Bailrdad  Co.,  10  So.  Car.,  91.     1877. 

4.  —  contract  to  fence  land  and  erect 
depot.  In  a  suit  against  a  railroad  company 
for  a  failure  to  erect  a  depot  building  upon 
the  plaintiff's  land,  and,  also,  to  erect  a  suf- 
ficient fence  on  each  side  of  a  strip  of  land 
conveyed  by  plaintiff,  which  it  had  under- 
taken to  do  in  consideration  of  such  convey- 
ance to  it,  the  value  of  such  strip  of  land) 
and  the  damage  occasioned  to  the  balance 
of  the  farm  by  the.  failure  to  fence  it,  would 
be  the  natural  and  proximate  damage  which 
the  plaintiff  would  be  entitled  to  recover. 
Bockford,  Bock  Island  and  St.  Louis  B.  B. 
Co.  V.  Beckemeier,  73  111.,  367.     1874. 

5.  Conversion.  In  an  action  against  a 
common  carrier  for  conversion,  plaintiff  is 
entitled  to  the  value  of  the  goods  converted, 
at  the  point  of  destination.  Bice  v.  Indian/- 
apolis  and  St.  Louis  B.  B.  Co.,  3  Mo.  App., 
37.     1876. 

6.  —  no  market  value.  Action  brought 
for  the  conversion  of  certain  hay.  At  the 
time  of  the  conversion  the  hay  was  in  stack 
on  the  line  of  the  Northern  Pacific  Railroad, 
about  one  hundred  and  forty  miles  east. of 
the  Missouri  river.  There  was  no  market 
value  for  hay  at  the  place,  nor  at  any  other 
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place  within  a  distance  reasonable  for  the 
purpose  of  transpox-ting  hay.  The  region 
where  the  hay  was  was  unsettled,  and  owing 
to  the  facts  that  the  season  for  cutting  hay 
was  long  past,  and  that  the  prairies  had  been 
burned  over,  it  vi-as  impracticable  to  put  up 
any  more  hay  in  tliat  region  before  the  sum- 
mer of  1872.  The  plaintiff  called  a  witness 
who  was  accustomed  to  dealing  in  hay,  who 
liad  seen  the  hay  in  question,  who  knew 
what  the  supply  of  hay  in  the  i-egion  was, 
who  was  acquainted  with  the  facts  upon 
which  the  demand  for  hay  there  would  de- 
pend. Held,  that  under  the  circumstances 
of  ^!he  case,  as  above  detailed,  the  opinion 
of  the  witness  as  to  the  value  of  the  hay  at 
the  time  of  the  conversion  was  pi'operly  re- 
ceived. Burger  v.  Northern  Pacific  B.  B. 
Go.,  23  Minn.,  343.     1876. 

7.  —  Property  may  have  a  value  for  which 
the  plaintiff  may  recover,  if  it  be  destroyed, 
altho\igh  it  may  have  no  actual  market  value. 
Atchison,  Topeka  and  Santa  Fe  B.  B.  Co.  v.- 
Stanford,  13  Kans.,  854,  1874;  8  Amer.  R'y 
Eep.,  230. 

8.  Default.  A  default  admits  the  allega- 
tions of  the  declaration  but  not  the  amount 
of  damages.  On  the  question  of  damages 
the  party  in  default  may  introduce  testi- 
mony and  preserve  the  rulings  of  the  court 
by  bill  of  exceptions.  Cairo  and  St.  Louis 
B.  B.  Co.  V.  Hotbrook,  72  111.,  419.     1874. 

9.  Belay  in  construction  of  railway. 
The  measure  of  damages  upon  the  failure  of 
a  contractor  to  flniah  a  railroad  within  the 
time  fixed  by  the  contract  is  the  value  of 
the  use  of  the  road  from  the  time  it  should 
have' been  completed,  under  the  contract,  to 
the  time  when  it  is  in  fact  completed.  Snell 
V.  Cottingham,  72  111.,  161.     1874. 

10.  Discretion  of  jury.  Upon  a  mere 
matter  of  damages,  where  different  minds 
might,  and  probably  would,  arrive  at  differ- 
ent results,  and  nothing  inconsistent  with 
an  honest  exercise  of  judgment  appears,  the 
verdict  should  be  left  as  the  jury  found  it. 
Mississippi  Central  B.  B.  Co,  v.  Caruth,  51 
Miss.,  77.     1875. 

11.  Excessiye ;  various  amounts  hold  ex- 
cessive. Where  a  passenger,  seeliing  to  en- 
ter a  oar  reserved  for  ladies,  was  ejected 
with  violence,  whereby  he  suffered  severe 
bodily  injuries,  and  recovered  a  judgment 


against  the  railway  company  for  $13,000,  it 
was  held  that  the  amount  should  be  reduced 
to  $7,000.  McKinley  V.  Chicago  and  North- 
ivestern  B.  B.  Co.,  44  la.,  314.     1876. 

12.  —  Where  a  jury  allowed  !g6,000  dam- 
ages for  an  injury  to  the  knee  of  the  plaintiff, 
the  injuiy  not  being  permanent,  the  dam- 
ages were  held  to  be  excessive.  The  plaint- 
iff was  a  woman,  and  her  business  of  coloi'ing 
photographs  was  not  interfered  with  by  the 
injury.  Langley  v.  Sixth  Avenue  B.  B.  Co., 
48  N.  Y.  Superior  Ct.,  543.     1883. 

13.  —  An  employe  of  a  railway  company 
having  recovered  $4,000  for  a  broken  leg,  to 
which  it  appeared  froiii  the  evidence  that  no 
permanent  injury  had  been  done,  it  was  held 
that  the  amount  should  be  reduced  to  $2,500. 
Lombard  v.  Chicago,  Bock  Island  and  Pacific 
B.  B.  Co.,  47  la.,  494.     1877. 

14.  —  In  actions  for  personal  injuries  the 
court  will  not  grant  a  new  trial  on  the 
ground  of  excessive  damages,  unless  the 
damages  are  so  outrageous  as  to  strike  every 
one  with  the  enormity  and  injustice  of  them, 
and  so  as  to  induce  the  court  to  believe  that 
the  jury  must  have  acted  from  passion, 
prejudice,  partiality  or  corruption.  In  this 
cause  $1,400  was  allowed  for  an  injury 
breaking  the  plaintiff's  leg  at  the  hip,  paus- 
ing material  shortening.  Oale  v.  New  York 
Central  and  Hudson  Biver  B.  B.  Co.,  53 
Howard's  Practice  (N.  Y.),  885,  1877;  13 
Hun,  1,  1878;  affirmed,  76  N.  Y.,  594,  1879. 

15.  —Giving  the  evidence  of  the  plaintiff 
all  the  weight  that  can  legitimately  be 
claimed  for  it,  his  injury  is  not  shown  to 
have  been  of  such  a  character  as  to  justify  a 
recovery  of  $10,000.  Chicago  West  Division 
By  Co.  V.  Haviland,  13  Bradwell  (111.),  561. 
1888. 

le.  —  In  this  case  the  plaintiff  recovered 
$4,500  for  the  fracture  of  his  arm  by  being 
run  over  by  a  street  car,  the  only  proof  of 
the  lasting  character  of  the  injury  being  that 
of  the  plaintiff  and  a  fellow  laborer,  to  show 
that  he  could  not  do  the  work  of  an  able- 
bodied  man;  held,  that  the  damages  were 
excessive.  Chicago  West  Division  By  Co.  v. 
Hughes,  87  111.,  94.    1877. 

17.  —  The  deceased  was  a  young  man, 
about  twenty-one  years  of  age,  and  earning 
about  $25  per  month.  He  was  unmarried, 
had  no  children,  and  left  a  father,  mother, 
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two  brothers  and  a  sister  residing  in  Ger- 
many. The  jury  gave  a  verdict  of  $5,000. 
Held,  that  it  should  not  be  set  aside  as 
excessive.  Bierbauer  v.  New  York  Central 
<ind  Hudson  River  B.  B.  Co.,  15  Hun  (N. 
Y.),  559,  1878;  affirmed.  Same  v.  Same,  77 
K.  Y.,  58S,  1879. 

18.  —  Where  a  young  woman,  in  attempt- 
ing to  go  upon  a  railway  car,  stepped  into 
an  opening  in  the  station  platform,  whereby 
she  received  an  injury  to  her  knee  and  leg, 
and  it  appeared  that,  at  the  trial,  about 
three  years  after  the  accident,  she  had  not 
fully  recovered,  but  yet  walked  naturally 
and  gracefully,  and  it  was  not  probable  the 
injury  would  be  permanent,  and  she  was 
not,  in  consequence  of  the  injury,  deprived 
-of  any  business  or  calling  by  which  to  earn 
money,  and  it  also  appearing  that  her  poor 
health  at  the  time  of  the  injury  prevented 
as  quick  a  i-ecovery  as  otherwise  might  have 
been  expected,  and  it  not  appearing  that  she 
had  suffered  any  extreme  pain,  or  the  injury 
was  serious,  it  was  held  that  $3,500  damages 
■was  excessive.  Chicago,  Bock  Island  and 
Pacific  B.  B.  Co.  v.  Payzant,  87  111.,  125, 
1877;  18  Amer.  E'y  Rep  ,  300. 

19.  —  A  verdict  for  $10,000  for  an  injury 
by  a  railroad  car  which  necessitates  the 
amputation  of  an  arm,  where  the  defendant 
was  guilty  of  gross  negligence,  is  not  a  case 
of  excessive  damages.  Robinson  v.  Western 
Pacific  B.  B.  Co.,  48Cal.,  409,  1874;  7  Amer. 
E'yEep.,  344. 

20.  —  carriage  of  passenger  beyond  sta- 
tion. In  an  action  by  a  female  passenger 
against  a  railroad  company  for  carrying  her 
beyond  her  station,  plaintiff  had  judgment 
for  $1,000.  There  was  no  circumstance  of 
malice,  insult,  wantonness,  violence,  oppres- 
sion or  inhumanity  practiced  by  the  com- 
pany's servants  toward  plaintiff,  but,  on  the 
contrary,  their  conduct  was  polite  and  con- 
siderate. Held,  that  the  judgment  was  ex- 
cessive in  amount,  and  must,  for  that  reason, 
be  reversed.  Trigg  v.  St.  Louis,  Kansas  City 
and  Northern  B'y  Co.,  74  Mo.,  147,  1881;  6 
Am,er.  &  Eng.  R.  R.  Cases,  345. 

21.  — -  In  an  action  brought  by  a  brakeman 
for  personal  injuries  resulting  in  the  loss  of 
the  thumb  and  first  finger  of  the  right  hand, 
and  where  he  was  laid  up  a  little  over  a 
month  and  could  not  do  anything  for  three 


or  four  months,  a  verdict  of  $6,500  is  so  ex- 
cessive as  to  show  that  it  was  given  under 
the  influence  of  passion  or  prejudice,  and 
ought  to  be  set  aside.  Kansas  Pacific  B!y  Co. 
V.  Peavey,  39  Kans.,  169,  1833;  11  Amer,  & 
Eng.  R.  R.  Cases,  260. 

22.  Yarions  amonnts  held  not  cxcessire. 
A  verdict  of  $8,000  for  the  death  of  a  pas- 
senger held  not  excessive.  Cook  v.  Clay 
Street  Hill  R.  B.  Co.,  60  Cal.,  604,  1883;  6 
Amer.  &  Eng.  R.  R.  Cases,  175. 

23.  —  A  verdict  for  $3,500  for  personal 
injuries  held  not  excessive.  Klutts  v.  St, 
Louis,  Iron  Mountain  and  Southern  B'y  Co., 
75  Mo.,  643,  1883;  11  Amer.  &  Eng.  E.  R. 
Cases,  639. 

24.  —  The  sum  of  $3,500  was  held  not  to 
be  excessive  damages  for  the  breaking  of  the 
arm  of  an  old  lady  sixty-two  years  of  age, 
the  injury  being  permanent.  Pittsburgh, 
Cincinnati  and  St.  Louis  B'y  Co.  v.  Sponier, 
85'lnd.,  165,  1883;  8  Amer.  &  Eng.,  R.  R. 
Cases,  453. 

25.  —  A  verdict  of  $7,000  for  a  personal 
injury  to  a  passenger  held  not  excessive. 
Lambkin  v.  Southeastern  B'y  Co.,  33  Eng. 
(Moak),  737;  Law  Reports,  5  Appeal  Cases, 
353.    1880. 

26.  —  Where,  without  fault,  the  plaintiff's 
son,  aged  sixteen  years,  is  seriously  injured 
by  the  negligent  management  of  a  train,  so 
as  to  be  unconscious  for  a  time  and  disabled 
for  some  weeks,  a  verdict  for  $530  damages 
will  not  be  held  excessive.  Indianapolis 
and  Vincennes  B.  B.  Co.  v.  McLin,  83  Ind., 
485,  1883 ;  8  Amer.  &  Eng.  R.  R.  Cases,  337. 

27.  —  Fourteen  hundred  dollars  damages 
in  an  action  to  recover  for  gross  negligence, 
causing  the  death  of  the  plaintiff's  intestate, 
even  if  the  supreme  court  may  review  the 
case  as  to  damages,  is  not  so  large  as  to  re- 
quire a  reversal.  Chicagg  and  Alton  B.  B. 
Co.  V.  Bonifield,  104  111.,  338,  1883 ;  8  Amer. 
&  Eng.  R.  R.  Cases,  493. 

28.  —  Facts  stated  under  which  a  verdict 
for  $5,000  actual  damages  for  personal  in- 
juries, caused  by  tlie  negligence  of  the  em- 
ployes of  a  railway  company,  was  held  not 
to  be  so  excessive  as  to  require  a  reversal 
therefor,  Houston  and  Texas  Central  B'y 
Co.  V.  Boehm,  57  Tex.,  153,  1833;  9  Amer.  & 
Eng.  R.  R.  Cases,  366. 

29.  —  In  an  action  against  a  railway  com- 
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pany  by  a  lady  passenger,  for  a  personal  in- 
jury caused  by  gross  negligence,  and  where 
it  appeared  tlie  injury  was  severe,  her  spine 
.being  injured  permanently,  she  being  a  per- 
son of  education  and  a  teacher  by  profes- 
sion, IS.O.'JS  damages,  while  considered  large, 
was  hi'ld  not  so  excessive  as  to  warrant  a  re- 
versal of  the  judgment.  Illinois  Central 
H.  R.  Co.  V.  Parks,  88  111.,  878,  1878;  21 
Amer.  R'y  Rep.,  318. 

80.  —  Where  a  young  man,  thirty  years 
of  ago,  engaged  in  an  employment  which 
has  a  regular  system  of  promotions,  and 
earning  $540  a  year,  was  permanently  dis- 
abled, a  verdict  of  |11,00,0  in  an  action  for 
damages  therefor  was  held  not  to  be  excess- 
ive. Belair  v.  Chicago  and  Northwestei'n 
Ry  Co.,  43  la.,  662, 1876;  14  Amer.  R'y  Rep., 
57o. 

81.  —  A  verdict  for  .$1,700  damages  in  this 
case  not  showing  that  the  jury  were  actuated 
by  passion  or  prejudice,  this  court  refuses  to 
set  it  aside  as  excessive.  Delia  v.  Chicago 
and  Northwestern  R'y  Co.,  51  Wis.,  400, 1881 ; 
6  Amer.  &  Bng.  R.  R.  Cases,  464. 

82.  —  A  verdict  for  $8,000  for  the  loss  of 
a  hand  held  not  to  be  excessive.  Chicago 
and  Alton  R.  R.  Co.  v.  Wilson,  68  111.,  167. 
1873. 

88.  —  Where  the  plaintiff,  a  girl  of  seven 
years  of  age,  was  run  over  by  a  railroad  car, 
and  had  one  leg  cut  off  and  her  right  hand 
BO  crushed  as  to  cause  the  amputation  of 
two  lingers,  besides  being  otherwise  injured, 
a  verdict  for  $8,100  was  held  to  be  not  un- 
reasonable. Chicago  and  Alton  R.  R.  Co.  v. 
Murray,  71  III.,  601.     1874. 

84.  —  A  judgment  in  case  of  an  injury  to 
a  child  for  $3,000,  hold  not  so  far  excessive  as 
to  call  for  a  reversal  of  the  judgment.  Chi- 
cago and  Alton  R.  R.  Co.  v.  Becker,  84  111., 
483.    1877. 

85.  —  In  an  action  for  permanent  injuries 
to  the  person,  courts  will  seldom  disturb  tlie 
award  of  damages,  where  the  evidence  tends 
to  support  the  verdict.  Duffy  v.  Chicago  and 
Northwestern  R'y  Co.,  84  Wis.,  188,  1874;  8 
Amer.  R'y  Rep,,  1. 

86.  —  The  plaintiff,  when  injured,  was  a 
farmer,  sixty-two  years  of  age,  and  pre- 
vious to  the  injury  he  was  an  able-bodied, 
healthy  man,  possessed  of  a  strong  constitu- 
tion, working  regularly  on  his  farm,  and  able 


to  do  "a  good  day's  work  —  a  man's  work  f 
and  there  was  ovidonce  which  would  have 
justified  the  jury  in  finding  that  plaintiff's 
injury  was  permanent,  and  would  practically 
disable  him  for  labor  during  the  remainder 
of  his  life.  Held,  that  a  verdict  for  $1,600 
damages  should  not  have  been  set  aside  as 
excessive.    lb. 

87.  —  Where  plaintiff  suffered  injuries  that 
disabled  him  for  life,  and  which  wore  at- 
tended with  great  bodily  suffering,  a  verdict 
of  $9,000  was  h(?ld  lobe  not  excessive.  Deppe 
V.  Chicago,  Rock  Island  and  Pacific  R.  B, 
Co.,  88  la.,  593.     1874. 

88.  —  Evidence  was  given  tending  to  show 
tliat  the  plaintiff,  a  man  about  forty  years 
old,  in  the  full  vigor  of  health,  was  injured 
by  a  collision  which  occurred  upon  thu  de- 
fendant's railroad ;  that  besides  many  lesser 
injuries  the  accident  produced  a  concussion 
of  the  spine,  the  result  of  which  has  been 
chronic  inffammation  of  the  membranes 
which  envelop  the  spinal  chord;  that  the 
disease  was  a  progressive  ono;  that  it  had 
already  largely  impaired  his  faculties,  both 
mental  and  physical,  and  that  it  would  prob- 
ably progress  until  paralysis  and  premature 
death  ensued.  Held,  that  a  verdict  in  the 
plaintiff's  favor  for  $30,000  would  not  be  set 
aside  as  excessive.  Harrold  v.  New  Yui-k 
Elevated  R.  R.  Co.,  24  Hun  (N.  Y.).  184.  1881. 

8!).  —  Just  before  the  injury  complained 
of  plaintiff  was  a  laborer,  a  strong,  healthy 
man,  thirty-four  years  of  age,  and  he  has  a 
wife  and  fouf  children.  The  injury  made  it 
necessary  to  amputate  one  leg  above  the 
knee;  at  the  time  of  the  trial,  nearly  a  year 
after  the  accident,  he  was  unable  to  do  any 
work,  and  he  testifled  that  if  he  walked, 
stood,  sat  or  kept  his  leg  down  for  any 
length  of  time  he  became  dizzy.  In  view  of 
these  facts,  and  of  the  physical  and  mental 
suffering  involved  in  the  injury,  this  court 
does  not  find  in  a  verdict  of  $11,000  such 
evidence  of  prejudice,  passion  or  improper 
bias  in  the  jury  as  justifies  it  in  reversing 
a  judgment  for  that  sum.  Berg  v.  Chicago, 
Milwaukee  and  St.  Paul  R'y  Co.,  50  Wis., 
419,  1880;  2  Am.  &  Eng.  R.  R.  Cases,  70. 

40.  —  In  view  of  the  plaintiff's  age  and 
business  at  the  time  of  the  injury,  his  pre- 
vious ability  to  earn  money  by  his  labor,  the 
permanent  disablement  of  his  right  hand  by 
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tbe  accident,  and  the  pain  qpd  suffering  en- 
dured, this  court  does  not  find  in  a  verdict  for 
$4,500  such  evidence  of  passion  or  prejudice 
in  the  jury  as  would  warrant  a  reversal  for 
excessive  damages.  Schultz  v.  Chicago,  Mil- 
waukee and  St.  Paul  R'y  Co.,  48  Wis.,  375. 
1879. 

il.  —  The  plaintiff  was  thirty-four  years 
of  age,  a  miner  by  occupation ;  by  an  acci- 
dent his  right  shoulder  and  some  of  his  ribs 
were  broken,  one  of  his  legs  had  to  be  am- 
putated, he  had  severe  pains  through  his 
breast  and  sides,  was  confined  to  his  bed 
five  or  six  weeks,  his  right  shoulder  and  arm 
were  disabled.  He  had  no  means  of  support 
except,  by  his  personal  labor.  Held,  that  a 
verdict  of  $15,000  is  not  so  excessive  as  to 
indicate  passion  or  prejudice  upon  the  part  of 
the  jury.  Solen  v.  Virginia  and  Truokee  R. 
B.  Co.,  13  Nev.,  106.     1878. 

42.  —  Where  the  plaintiff's  foot  was 
crushed  so  tliat  he  became  a  cripple  by  the 
loss  of  two  toes  and  several  bones  from  the 
instep,  the  court  refused  to  set  aside  as  ex- 
cessive a  verdict  of  $5,500  damages.  Smith 
V.  Memphis  and  L.  R.  R.  Co.,  18  Federal 
Eeporter,  304.     1883. 

43.  —  On  a  former  appeal  this  court  held 
a  verdict  for  $3,538  to  be  excessive,  and  inti- 
mated that  unless  the  proof  as  to  the  injury 
suffered  by  plaintiff  should  be  different  on  a 
new  trial,  it  would  regard  as  excessive  a 
verdict  for  over  $1,300.  There  being  some 
additional  evidence  as  to  plaintiff's  injuries, 
on  the  second  trial,  this  court  now  refuses 
to  disturb  a  verdict  for  $1,500.  Patten  v. 
Chicago  and  Northwestern  R'y  Co.,  36  Wis., 
413.    1874. 

44.  —  There  were  three  verdicts  in  this 
cause;  the  first  for  $10,000,  the  second  for 
$13,000,  and  the  third  for  $10,000;  held,  that 
the  supreme  court  could  not,  with  propriety, 
say  that  the  latter  vei-dict  was  excessive. 
Porter  v.  Hannibal  and  St.  Joseph  R.  R. 
Co.,  71  Mo.,  66,  1879;  3  Amer.  &  Eng.  R.  R. 
Cases,  44. 

46.  Excessive  fare  clia]qged  passenger; 
threat  of  expulsion.  A  mere  threat  by  a 
conductor  to  eject  a  passenger  from  a  train 
unless  the  passenger  shall  pay  a  small 
amount  in  addition  to  the  regular  fare,  be- 
cause unprovided  with  a  ticket,  even  though 
he  had  tried  to  procure  a  ticket  and  found 


the  ticket  office  closed,  does  not  entitle  him 
to  punitive  damages.  In  such  a  case,  where 
no  malice  or  wantonness  appeared  on  the 
part  of  the  conductor,  the  passenger  would 
be  entitled  to  recover  the  amount  paid  in  ex- 
cess of  the  regular  fare,  with  interest. 
Paine  v.  Chicago,  Rock  Island  and  Pacific 
R.  R.  Co.,  45  la.,  569.     1877. 

46.  Exemplary.  A  railway  compariy  is 
not  liable  in  exemplary  or  punitive  damages 
except  when  the  acts  of  its  agents,  which 
brought  about  the  injuries,  aye  wanton  or 
malicious.  Doss  v.  Missouri,  Kansas  and. 
Texas  R.  R.  Co.,  59  Mo.,  37,  1875;  8  Amer. 
R'y  Rep.,  463;  Illinois  and  St.  Louis  R.  R. 
and  Coal  Co.  v.  Cobb,  68  111.,  53,  1873. 

47.  —  Negligence  alone  is  not  to  be  visited 
with  punitive  damages.  Wilful  misconduct, 
or  that  entire  want  of  care  which  would 
raise  the  presumption  of  a  conscious  indif- 
ference to  consequeno>3S,  is  necessary  to  sup- 
port such  damages.  Kansas  Pacific  R'y  Co. 
V.  Lundin,  8  Colo.,  94.     1876. 

48.  —  For  the  negligence  of  an  employe, 
however  gross  or  culpable,  the  master  is  not 
liable  in  punitive  damages  unless  he  is  also 
chargeable  with  gross  misconduct.  Ordi- 
nary negligence  is  not  sufficient  to  impose 
such  a  liability ;  it  must  be  reckless  and  of  a 
criminal  nature,  and  must  be  clearly  estab- 
lished. Such  misconduct  may  be  established, 
however,  by  showing  that  the  act  of  the 
employe  was  authorized  or  ratified,  or  that 
the  master  employed  or  retained  the  servant, 
knowing  that  he  was  incompetent,  or,  from 
bad  habits,  unfit  for  the  position  he  occu- 
pied. C leghorn  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  56  N.  Y.,  44,  1874; 
6  Amer.  R'y  Rep.,  179. 

49.  —  In  the  absence  of  proof  that  the 
company  knew  of  the  reckless  character  of 
the  agent  and  still  retained  him  in  its  em- 
ployment, vindictive  damages  will  not  be  al- 
lowed; in  such  case  the  plaintiff  is  only 
entitled  to  compensation,  as  against  the 
company,  for  the  actual  injuries  sustained. 
Against  the  tortfeasor  the  rule  is  otherwise. 
Nashville  and  Chattanooga  R.  R.  Co.  v. 
Starnes,  9  Heiskell  (Tenn.),  53,  1871;  1» 
Amer.  R'y  Rep.,  380. 

50.  —  If  the  proof  falls  to  warrant  an 
imputation  of  wilfulness,  recklessness  or 
rudeness  to  a  passenger  or  property,   the- 
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court  should,  when  so  requested,  instruct 
the  jury  not  to  inflict  punitive  damages; 
otherwise,  if  there  is  conflict  of  evidence  as 
to  any  fact  which,  if  proved,  justifies  their 
imposition.  Chicago,  St.  Louis  and  New 
Orleans  B.  B.  Co.  v.  Scurr,  59  Miss.,  456, 
1883  J  6  Amer.  &  Eng.  R.  E.  Cases,  341.  See, 
also,  Same  v.  Jarrett,  59  Miss.,  470.     1882. 

51.  —  Exemplary  damages  are  allowed 
when  the  wrongful  act  is  done  with  a  bad 
motive  or  so  recklessly  as  to  imply  a  disre- 
gard of  social  obligations,  or  where  there  is 
negligence  so  gross  as  to  amount  to  positive 
misconduct.  Louisville,  Nashville  and  Great 
Southern  B,  B.  Co.  v.  Ouinan,  11  Lea  (Tenn.), 
98.     1883. 

52.  —  Punitive  damages  may  be  recov- 
ered for  gross  negligence.  For  a  less  degree 
actual  damages  alone  should  be  assessed. 
Punitive  damages  ought  to  bear  proportion 
to  the  aictual  damages  sustained.  Whenever 
the  assessment  is  manifestly  unjust,  whether 
it  is  too  small  or  excessive,  the  court,  in  the 
exercise  of  a  wise  and  just  discretion,  should 
award  a  new  trial.  Mobile  and  Montgom- 
ery B'.  B.  Co.  V.  Ashcroft,  48  Ala.,  IS. 
1872. 

63.  —  In  an  action  against  a  railroad  com- 
pany for  injuries  it  is  error  to  instruct  the 
jury  that  the  plaintiff  may  recover  punitive 
damages,  if  the  acts  of  the  defendant  were 
wanton  or  wilful,  without  also  including  in 
such  instruction  the  principle  of  contributory 
negligence  on  the  part  of  the  plaintiff.  In- 
dianapolis and  St.  Louis  B'y  Co.  v.  Willisoh, 
8  Bradwell  (111.),  243.     1881. 

54.  —  A  master  is  not  liable,  in  exemplary 
damages,  for  the  act  of  his  servant,  where 
the  plaintiff  would  not  have  been  entitled  to 
recover  such  damages  had  the  suit  been 
against  the  servant.  Townsend  v.  New  York 
Central  and  Hudson  Biver  B.  B.  Co.,  56  N. 
Y.,  295,  1874;  6  Amer.  R'y  Rep.,  160. 

65.  Expulsion  of  passenger.  The  actual 
damages  to  the  feelings  and  for  personal 
suffermg  gives  sufficient  scope,  without  the 
allowance  of  exemplary  damages,  except  in 
eases  where  the  corporation  itself  has  been 
remiss.  Hays  v.  Houston  and  Q.  N.  B.  B. 
Co.,  46  Tex.,  273,  1870;  13  Amer.  R'y  Rep., 
281. 

56.  —  The  sum  of  $400  damages,  for 
wrongful  expulsion  of  a  passenger,  held  not 


excessive,     Toledo,    Wabash   and   Western 
B'y  Co.  V.  McDonough,  53  Ind.,  289.    1876. 

57.  —  A  verdict  of  $3,500,  for  the  illegal 
expulsion  of  a  passenger,  held  not  excessive 
under  the  facts  of  a  particular  case.  Texas 
and  Paoifio  B.  B.  Co.  v.  Casey,  52  Tex.,  113. 
1879. 

68.  —  In  trespass  for  ejecting  the  plaintiff 
from  a  passenger  coach  near  a  station,  where 
no  extreme  violence  was  used,  and  no  malice 
or  wanton  recklessness  was  manifested,  and 
the  plaintiff  was  not  seriously  and  perma- 
nently injured,  it  was  held  that  $3,500  dam- 
ages were  excessive.  Chicago,  Bode  Island 
and  Pacific  B.  B.  Co.  v.  Biley,  '74  111.,  70, 
1874. 

59,  Injuries  causing  death.  In  an  action 
under  stat.  9  ajid  10  Vict.,  c.  93,  to  recover 
damages  for  th,e  death  of  a  relative  killed  by 
the  wrongful  act,  neglect  or  default  of  an- 
other person,  the  loss  of  the  reasonable  prob- 
ability of  pecuniary  beneflt  from  the  contin- 
uance of  the  life  of  the  deceased  is  a  sufficient 
damage  to  maintain  the  action.  The  statute 
gives  to  the  personal  representative  a  cause 
of  action  beyond  that  which  the  deceased 
would  have  if  he  had  survived,  and  based 
on  a  different  principle.  Pym  v.  Oreat 
Northern  B'y  Co.,  4  Best  &  Smith,  896;  116 
E.  C.  L.,  396.     1863, 

GO,  —  In  an  action  under  stat.  9  and  10 
Vict,,  c,  93,  by  the  wife,  husband,  parent  or 
child  of  a  person  killed  by  misfeasance,  the 
jury,  in  estimating  damages,  cannot  take 
into  consideration  mental  suffering  or  loss 
of  society,  but  must  give  compensation  for 
pecuniary  loss  only,  Blake  v.  Midland  B'y 
Co.,  18  Adolphus  &  Ellis,  N.  S.,  93;  83  E.  C. 
L.,  98.     1853. 

61.  —  On  the  trial  of  an  action  under  the 
statute  to  recover  damages  for  the  killing 
of  a  person  through  negligence,  the  court 
instructed  the  jury,  if  they  believed,  from 
the  evidence,  that  the  plaintiff  was  entitled 
to  recover,  they  should  render  a  verdict  for 
no  more  than  $5,000.  Held,  that  the  instruc- 
tion, in  a  doubtful  case,  was  calculated  to 
improperly  influence  the  jury  to  render  a 
verdict  for  a  large  amount.  Chicago,  Bock 
Island  -and  Pacific  B.  B.  Co.  v.  Austin,  69 
111.,  436.    1878. 

62.  —  Where  the  party  killed  was  pos- 
sessed of  personalty  to  the  amount  of  about 
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3,4:001.,  and  was  tenant  for  life  of  an  estate 
in  land  worth  nearly  4,000J.  a  year,  with  re- 
mainder to  his  eldest  son  in  tail,  and  by  set- 
tlement a  jointure  of  1,0002.  a  year  was 
settled  on  his  wife,  and  30,^000?.  secured  to 
the  younger  children  on  his  death,  and  the 
deceased  died  intestate,  held,  that  the  widow 
and  younger  children  had  a  sufiScient  expec- 
tation of  pecuniary  interest  from  the  contin- 
uance of  his  life  to  render  its  loss  the  ground 
of  an  action.  In  that  case,  the  jury  having 
given  13,O0OZ.  damages,  i.  e.,  1,000Z.  for  the 
widow,  and  1,500Z.  for  each  of  the  younger 
■children,  held,  that  this  was  excessive,  and 
that  the  damages  for  each  of  the  children 
ought  to  be  reduced  to  1,000Z.  Pym  v.  Great 
Northern  R'y  Co.,  3  Best  &  Smith,  759;  110 
E.  C.  L.,  759.     1862. 

C3.  —  The  anguish  of  the  survivors  is  not 
to  be  considered  in  estimating  the  damages. 
Kansas  Paciflc  Ry  Co.  v.  Miller,  2  Colo., 
443,  1874;  20  Amer.  R"y  Rep.,  245. 

C4.  Interest.  In  awarding  damages  for  an 
injury  -resulting  from  a  tort,  compensation 
in  the  nature  of  interest  may  be  included. 
Lawrence  R.  B.  Co.  v.  Cobb,  35  Ohio  St.,  94. 
1878. 

65.  —  In  actions  sounding  in  damages 
the  jury  may  allow  interest  or  not.  Home 
Insurance  Co.  v.  Pennsylvania  R.  R.  Co.,  11 
Hun  (N.  Y.),  183.     1877. 

66.  —  Interest  on  the  value  of  property 
lost  or  destroyed  through  the  negligence  of 
the  railway  company  may  be  properly  in- 
cluded in  the  damages.  Varcq  v.  Chicago, 
Milwaukee  and  St.  Paul  R'y  Co.,  30  Minn., 
18,  1882;  11  Amer.  &  Eng.  R.  R.  Cases, 
419. 

67.  —  A  judgment  for  tort  will  bear  in- 
terest. Fifth  Baptist  Church  v.  Baltimore 
and  Potomac  R.  R.  Co.,  2  Mackey  (Dist. 
Col.),  458.     1888. 

68.  Loss  of  goods.  In  case  of  goods  lost 
in  transit  the  measure  of  damages  is  their 
value  at  the  place  of  destinatfon.  Union  R. 
jR.  and  Transportation  Co.  v.  Traube,  59 
Mo.,  855,  1875;  8  Amer.  R'y  Rep.,  441. 

[See  CAKRiAaB  OE!  Merchandise.] 

69.  Malice ;  pleading.  Where  a  party  in- 
tends to  prove  malice,  to  effect  damages,  he 
must  expressly  aver  the  same.  Johnson  v. 
Chicago,  Rock  Island  and  Paciflc  R.  R.  Co., 
61  la.,  35.     1879. 


70.  New  trial.  The  mere  fact  that  dam- 
ages are  excessive  is  not  a  ground  for  new 
trial.  They  must  appear  to  have  been  given 
under  the  influence  of  passion  orprejudico. 
Missouri,  Kansas  and  Texas  R.  R.  Co.  v. 
Weaver,  16  Kans.,  456,  1876;  Berry  v.  Cen- 
tral R'y  Co.  of  Iowa,  40  la.,  564,  1875;  Pry 
V.  Hannibal  and  St.  Joseph  R.  R.  Co.,  73 
Mo:,  123,  1880. 

71.  —  In  cases  tried  under  the  common 
law,  the  refusal  of  the  court  to  set  aside  a 
verdict  for  excessive  damages  cannot  be  al- 
leged for  error  in  the  appellate  court.  The 
decision  of  the  court  below  is  final.  Pabsi 
V.  Baltimore  and  Ohio  R.  R.  Co. ,  3  MacAr- 
thur  (Dist.  of  Columbia),  42.     1875. 

72.  Parent  and  child.  Plaintiff,  a  man 
in  modei-ate  circumstances,  sued  for  the 
death  of  his  daughter,  an  only  child,  healthy 
and  bright,  and  six  years  of  age.  She  left 
her  surviving  plaintiff  and- his  wife,  de- 
ceased's mother,  who  was  severely  injured 
and  crippled  by  the  same  accident.  Held, 
that  a  verdict  of  |5,000,  rendered  under 
proper  instructions,  should  not  be  set  aside 
as  excessive.  Hooghkirk  v.  Delaware  and 
Hudson  Canal  Co.,  11  Abbott,  New  Cases 
(N.  Y.),  73,  1881;  63  Howard's  Practice  (N. 
Y.),  828,  1881. 

73.  Personal  injury;  measure  of  dam- 
ages. When  an  action  is  brought  for  an  in- 
jury to  the  person,  caused  by  a  negligent  or 
wrongful  act  not  continuous  in  its  nature, 
for  which  but  one  action  can  be  maintained, 
the  plaintiff  may  recover  compensation  for 
the  disabling  effects  of  the  injury,  H£Ospggt; 
iye  as  well_aajast.  In  such  action,  to  re- 
cover damages  for  an  injury  to  the  pei;son, 
the  jury  may,  in  estimating  the  damages, 
consider  the  expenses  of  tlie  cure ;  and  the 
proper  cost  of  future  treatment  or  nursing, 
when  the  injury  is  permanent  or  irremedia- 
ble ;  and  the  loss  of  time  up  to  the  verdict ; 
and  probable  future  loss,  orJHsapacity  to  do. 
as  profitable  labor  as  before ;  and  suffering, 
mental  andTpEysiiBajTprcSmately  caused  by 
the  injury.  South  and  North  Ala.  R.  R.  Co. 
V.  McLendon,  63  Ala.,  366.     1878. 

74.  — The  amount  of  the  award  for  loss 
of  power  to  earn  money,  and  for  pain  and 
anguish,  is  in  the  discretion  of  the  jury. 
Morris  v.  Chicago,  Burlington  and  Quincy 
R.  R.  Co.,  45  la.,  29.     1876. 
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[75.  —  In  an  action  for  personal  injury  the 
measure  of  damages  is  not  such  a  sum  as 
will  at  legal  interest  produce  an  amount 
equal  to  the^valueof  the  services  lost.  Such 
damages  would  be  excessive.  Houston  and 
Texas  Central  B.  S.  Co.  v.  Burke,  9  Amer. 
&  Eng.  R.  R.  Pases  (Tex.),  369.     1883. 

76.  —  Case  stated  in  which  actual  dam- 
ages were  claimed  for  personal  injuries  in- 
flicted through  the  negligence  of  the  com- 
mon carrier,  and  in  which  it  was  held,  not 
only  that  the  plaintiff  was  entitled  to  dam- 
ages for  the  pain  and  suffering  caused  by 
his  injuries ;  to  compensation  for  the  value 
of  time  lost  while  rendered  incapable  of 
work,  and  for  diminished  capacity  to  labor 
up  to  the  time  of  the  trial,  but  for  all  future 
increased  disability  to  acquired  gains  from 
labor.  It  was  also  held  that,  as  an  element 
of  actual  damage,  might  be  estimated  the 
fact  that  the  injury  had  diminished  the 
capacity  of  the  injured  party  mentally  and 
physically  for  development,  whereby  his 
gains  might  be  increased  in  future  life. 
Houston  and  Texas  Central  R'y  Co.  v. 
Boehm,  57  Tex.,  152,  1883;  9  Amer.  &  Eng. 
R.  R.  Cases,  366. 

77.  —  In  assessing  damages  for  loss  of 
limb,  the  jury  should  consider  the  age,  situ- 
ation, bodily  suffering  and  mental  anguish 
of  the  person  injured,  and  the  loss  sustained 
by  him  in  consequence,  and  the  extent  he 
was  thereby  disabled  from  self-support. 
Whalen  v.  St.  Louis,  Kansas  City  and  North- 
ern R'y  Co.,  60  Mo.,  333,  1875;  9  Amer.  R'y 
Rep.,  224. 

78.  —  evidence ;  child.  In  an  action  on 
the  pase  for  personal  injuries,  brought  in 
the  name  of  the  child  injured,  the  child  can, 
if  injured  by  defendant's  fault,  properly 
have  satisfaction  for  the  piain,  suffering  and 
permanent  injury.  In  such  suit  there  can  be 
no  recovery  for  loss  of  child's  services  and 
necessary  expenses  of  the  parent,  as  this  is 
not  the  proper  action  in  which  to  recover 
such  damages ;  and  it  is  error  to  permit  a 
parent  to  testify  as  to  sucli  expenses,  etc.,  in 
an  action  brought  by  the  child.  Ohioago  and 
Alton  R.  R.  Co.  v.  Lammert,  13  Bradwell 
(111.),  408.     1883. 

79.  —  evidence ;  earnings.  It  was  com- 
petent, in  an  action  against  a  railroad  com- 
pany for  damages  for  personal  injuries,  to 


show  the  eompensation  the  plaintiff  was 
receiving  at  the  time  the  injury  occurred, 
Kline  v.  Kansas  City,  St.  Joseph  and  Council 
Bluffs  R.  R.  Co.,m  la.,  656.    1879. 

80.  —  evidence ;  loss  of  arm.  Evidence 
is  unnecessary  to  show  that  the  loss  of  au 
arm  I'educes  the  capacity  to  earn  money. 
Texas  &  Pacifio  Ry  Co.  v.  O'Donnell,  58 
Tex.,  27.     1881. 

81.  —  evidence ;  expense  of  living.  In 
an  action  against  a  railway  company  for 
damages  for  personal  injuries,  the  defend- 
ant offered  to  show  what  was  the  average 
cost  of  living  for  a  person  in  plaintiff's  con- 
dition at  the  town  in  which  he  lived  at  the 
time  he  suffered  the  injury.  Held,  that  the 
evidence  was  not  admissible.  Simonson  v. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co., 
49  la.,  87.     1878. 

82.  —  evidence;  unlawful  cliaracter  of 
business.  The  plaintiff  claimed  damages 
for  being  disabled  from  the  practice  of  hi3 
profession  by  an  injury  caused  by  the  negli- 
gence of  the  defendants.  Held,  that  the  de- 
fendants might  show  that  his  practice  was 
an  unlawful  one.  Jacques  v.  Bridgeport 
Horse  R.  R.  Co.,  41  Conn.,  61,  1874;  6  Amer. 
R'y  Rep.,  1. 

88.  —  pain  and  suffering.  In  a  suit  to 
recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  through  the  negli- 
gence of  the  defendant,  an  instruction  aslted 
by  the  latter,  that  compensatory  damages  in 
favor  of  the  plaintiff  include  only  "the 
fair  and  reasonable  expenses  of  his  cure  and 
the  value  of  his  time  lost,"  is  erroneous  and 
should  be  refused.  Ohio  and  Mississippi  Ry 
Co.  V.  Dickerson,  59  Ind.,  317.     1877. 

84.  —  Compensatory  damages,  in  such  a 
case,  should  include  reasonable  compensation 
for  the  bodily  pain  and  suffering  necessarily 
attending  the  injury  complained  of.  lb.; 
Pittsburgh,  Cincinnati  and  St.  Louis  Ry 
Co.  V.  Sponier,  85  Ind.,  165,  1883;  8  Amer.  & 
Eng.  R.  R.  Cases,  453. 

85.  —  In  actions  brought  by  the  parties 
injured,  mental  pain  and  anguish  are  proper 
elements  of  the  damages,  although  no  mal- 
ice or  wantonness  be  charged.  Porter  v. 
Hannibal  and  St.  Joseph  R.  R.  Co.,  71  Mo., 
66,  1879;  2  Amer.  «fc  Eng.  R.  R.  Cases,  44. 

88.  —  The  court  instructed  the  jury  as  fol- 
lows:    "  In  cases  of  this  character  (personal 
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injury),  the  law  does  not  prescribe  any  fixed 
or  definite  rjile  of  damages,  but  leaves  their 
assessment  to  the  good  sense  and  unbiased 
judgment  of  the  jury."  Held,  not  errone- 
ous. Solen  V.  Virginia  and  TrucJcee  B.  R. 
Co.,  13Nev.,  106.     1878. 

87.  —  In  an  action  to  recover  damages  for 
a  personal  injury  from  being  struck  by  a 
train  of  passing  cars,  on  the  ground  of  negli- 
gence, the  court  instructed  the  jury,  in  case 
they  found  for  the  plaintiff,  in  assess ihg  dam- 
ages they  might  take  into  consideration  the 
plaintiff's  pain  and  anguish  of  mind  conse- 
quent upon  such  injury.  Held,  that  there 
was  no  error.  But  mental  anguish  not  con- 
nected with  bodily  injury  is  not  proper  to  be 
considered  in  such  a  case.  Indianapolis  and 
St.  Louis  B.  B.  Co.  v.  Stables,  63  111.,  31?. 
1873. 

88.  —'  In  estimating  the  damages  for  per- 
sonal injuries  caused  by  negligence,  the  rule 
is  that  it  should  be  such  an  amount  as  will 
compensate  for  pain  ai^d  suffering,  expense 
of  physician  and  medicines,  loss  of  wages  if 
a  laboring  man,  loss  of  business  if  engaged 
in  business,  also  injury  to  him  physically  and 
mentally,  affecting  his  capacity  to  labor  or 
carry  on-  business ;  and  in  considering  these 
the  jury  may  include  not  only  past  losses  but 
continuing  losses,  where  the  evidence  satis- 
fies them  that  the  injuries  will  continue. 
Totten  V.  Pennsylvania  B.  B.  Co.,  11  Federal 
Keporter,  564.     1883. 

89.  —  While  future  physical  suffering  is  a 
proper  element  of  damages,  yet  the  damages 
should  be  limited  to  such  as  would  result 
with  reeisonable  certainty  from  the  injury 
complained  of,  and  should  not  be  left  to  mere 
conjecture.  Fry  v.  Dubuque  and  Southwest- 
ern R'y  Co.,  45  la.,  416.     1877. 

90.  '—  prospectiye  damages.  In  an  action 
on  the  case  for  personal  injuries,  the  recov- 
ery is  not  limited  to  the  actual-  injury,  and 
the  suffering  sustained  and  undergone  up  to 
the  time  of  trial,  but  the  plaintiff  may  re- 
cover prospective  damages  for  the  disabling 
effect  of  the  injury.  Bay  Shore  B.  B.  Co. 
V.  Harris,  67  Ala.,  6.     1880. 

91.  Eemittitur.  In  case  of  a  verdict  for 
excessive  damages;  where  the  jury  appear 
not  to  have  been  influenced  by  prejudice, 
passion  or  bias,  a  new  trial  mfly  be  granted, 
unless 'plaintiff  remit  the  excess;    but  the 


court  should  not  require  plaintiff  to  remit  a 
portion  of  the  damages,  and  at  the  sanie 
time  deprive  defendant  of  the.  benefit  of  the 
redtiotion  unless  he  shall  submit  to  onerous 
terms ;  as  by  directing  judgment  to  be  en- 
tered for  plaintiff  for  the  whole  amount  of 
the  verdict  npon  his  filing  a-  stipulation  that 
it  defendant-  shall,  within  sixty  days,  pay 
him  a  certain  smaller  sum,  with  the  costs, 
he  will  enter  a  full  satisfaction  of  the  judg- 
ment. Schultz  V.  Chiaago,  Milwaukee  and 
St.  Paul  R'y  Co.,  48  Wis.,  375.     1879. 

92.  —  A  remittitur  maybe  entered  in  case 
of  eSoessive  damages,  and  thereupon  the 
judgment  will  be  permitted  to  stand.  C.  & 
M.  R.  B.  Co.  V.  Himrod  Furxiace  Co.,  37 
Ohio  St.,  434,  1883;  3  Amer.  &  Eng.  R.  E, 
Cases,  471. 

93i  — •  A  verdict  of  $10,000  damageS'  in 
favor  of  one  severely  injured  by  negligence 
of  a  railway  company,  w^hen  the  plaintiff 
was  only  a  day  laborer,  and  not  wholly  dis- 
abled,- and  the  negligence  was  not  reckless, 
was  held  excessive.  But  a  remittitur  of 
$6,000  having  been  entered,  and  judgment 
entered  for  $4,000,  hield,  that  this  was  not  so 
excessive  as  to  justify  a  reversal.  Illinois 
Central  B.  B.  Co.  v.  Ebert,  74  111.,  399. 
1874. 

94.  —  Where  the  verdict  in  an  action  for 
damages  is  deemed  by  the  court  excessive,  it 
may  impose  upon  the  successful  party  the 
alternative  of  accepting  a  reduced  amount; 
or  of  submitting  to  a  new  trial.  Noel  v. 
Dubuque,  etc.,  B.  B.  Co.,  44  la.,  393.     1876, 

95.  Remote  damages.  A  party  suing  for 
an  injury  received  can  only  recover  such 
damages  as  flow  from  and  are  the  immediate 
result  thereof.  Damages  produced  by  other 
agencies  than  those  causing  the  injury,  or 
even  by  agencies  remotely  connected  with 
those  causing  the  injury;  cannot  be  awarded 
as  proximate  or  proper  compensation.  In- 
dianapolis, Bloomington  and  Western  R^y 
Co.  V.  Birney,  71  111.,  391.     1874. 

96.  Trespass;  mines.  Where  one  en- 
gaged in  mining  and  removing  coal  from  his 
own  land  crosses  the  line  and  proceeds  to 
mine  and  remove  coal  from  the  land  of  an- 
other, not  -  by  mere  mistake,  but  knowingly 
and  wilfully,  in  an  action  of  trespass  by  the 
owner  of  the  land  so  intruded  upon,  the  jury 
will  be  warranted  in  giving  punitive  dam- 
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ages.     Illinois  and  St.  Louis  JR.  B.  Co.  v. 
Ogle,  92  111.,  353.     1879. 

97.  Terdict.  The  amount  of  damages  is 
peculiarly  for  the  jury ;  and  unless,  in  view 
of  the  evidence,  the  damages  are  so  excess- 
ive and  disproportionedto  the  in jui'y  alleged 
as  to  indicate  that  the  verdict  was  the  result 
of  passion,  prejudice  or  partiality,  the  judg- 
ment will  not,  on  appeal,  be  set  aside.  Inter- 
national and  Great  Northern  R.  B.  Co.  v. 
Stewart,  57  Tex.,  166.     1883. 

98.  —  Where  the  jui-y,  in  the  absence  of 
proper  instructions  respecting  the  measure 
of  damages,  returned  a  verdict  for  an 
amount  which  was  justified  by  the  evidence, 
the  defendant  cannot  be  held  to  have  suffered 
prejudice  by  the  omission.  Cooper  v.  Cen- 
tral B.  B.  Co.  of  Iowa,  44  la.,  134.     1876. 

99.  —  In  a  suit  for  damages,  in  which  both 
actual  and  exemplary  danlages  were  claimed, 
the  verdict  was  for  $150  actual  damages, 
and  for  $237.50  "  for  insult."  Held,  the  ver- 
dict by  its  terms  excluded  the  idea  that  a 
larger  sum  than  $150  for  actual  damages  was 
intended.  Galveston,  Harrisburg  and  San 
Antonio  B'y  Co.  v.  Dunlavy,  56  Tex.,  256, 
1883;  11  Amer.  &  Eng.  E.  R.  Cases,  678. 

100.  Warranty;  failure  of  title.  One 
who  contracts  in  good  faith  to  sell  lands  and 
to  convey,  with  covenants  of  warranty,  can 
only  be  held  liable  for  nominal  damages, 
aside  from  the  purchase  money  paid  and  the 
expense  of  examining  the  title.  Cockcroft 
V.  New  Yorle  and  Harlem  B.  B.  Co.,  69  N.  Y., 
201..  1877. 


DEAr  PERSONS. 

See  Injuries  to  Persons  on  the  Track. 


BEATH 

See  CoNTiiACTORs;  Dahiqes;  Federal  Courts-  Hus- 
band AND  Wife;  Injuries  Causino  Death;  Inju- 
ries TO  Employes;  Injuries  to  Passengers;  In- 
juries TO  Persons  Generally;  Injuries  to 
Persons  on  the  Track. 

1.  Accord  and  satisfaction ;  settlement 
with  injured  party  before  deatli.  Declara- 
tion by  the  plaintiff,  as  widow  of  R.,  under  9 
and  10  Vict.,  c.  93,  and  27  and  28  Vict.,  c.  95, 
against  a  railway  company  lor  negllgenoei 


whereby  R.,  a  passenger,  was  injured,  of 
which  injuries  he  died.  Plea,  that  in  the 
life-time  of  R.  the  defendant  paid  him,  and 
he  accepted,  a  sum  of  money  ia  full  satisfac- 
tion and  discharge  of  all  the  claims  and 
causes  of  action  he  liad  against  the  defend- 
ant. Demurrer,  on  the  ground  that  the  ac- 
cord and  satisfaction  with  R.  was  no  accord 
and  satisfaction  of  the  claim  arising  from 
his  death.  Held,  that  the  cause  of  action 
was  the  defendant's  negligence,  which  had 
been  satisfied  in  his  life-time,  and  that  the 
death  of  R.  did  not  create  a  fresh  cause  of 
action.  Bead  v.  Great  Eastern  TSy  Co., 
Law  Reports,  3  Queen's  Bench  Cases,  555. 
1868. 


DECBEE. 

See  Mortqaqe;  Keceiveb. 

1.  Biglit  to  apply  independent  claim  in 
payment.  Where,  by  the  terms  of  a  decree 
rendered  in  its  favor  against  a  railway  com- 
pany, the  United  States  was  entitled  to  an 
execution  thereon  for  a  certain  sum  of 
money,  and  B.,  another  pompany  and  the 
successor  of  A.,  and  representative  of  its  in- 
terests and  assets,  by  petition  prayed  that  an 
alleged  indebtedness  of  the  United  States  to 
B.,  contracted  since  the  rendition  of  the  de- 
cree, be  applied  i:i  payment  of  that  sum, 
held,  that  inasmuch  as  the  claim  of  B.  does 
not  arise  out  of  the  decree,'  and  the  United 
States  is  not  liable  to  suit  thereon  except  in 
the  court  of  claims,  B.  is  not  entitled  to  the 
relief  prayed  for.  Bailway  Co.  v.  United 
States,  101  U.  S.,  639.     1879. 


DEDICATION, 

See  Depot;  Highways;  Streets. 


DEED  OF  TRUST. 

See  Mortgage. 

DEFALCATION. 

See  Agency. 
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Miscellaneous. 


DEFAULT. 

See  Appeal. 

1.  Jury  trial.  Damages  in  the  federal 
courts,  upon  default,  may  be  assessed  by  the 
court  without  a  jury.  Raymond  v.  Danbury 
and  Norwalk  R.  R.  Co.,  43  Conn.,  596.     1876. 

2.  —  On  default  the  plaintifE  is  not  enti- 
tled to  an  assessment  of  his  damages  by  a 
jury  instanter.  Memphis  and  Ohio  R.  R. 
Co.  V.  Dowd,  9  Heiskell  (Tenn.),  179.     1873. 

3.  Setting  aside.  Default  set  aside  under 
the  peculiar  facts  of  the  case  —  the  general 
attorney  of  the  railway  company  having 
been  "unexpectedly  called  away  from  his 
office."  Dupries  v.  Milwaukee  and  St.  Paul 
R'y  Co.,  20  Minn.,  156.     1873. 


DEFECTITE  MACHINEKT. 

See  Injury  to  Employes;  Inotdries  to  PissENGERs. 


DELAYS. 

See  Passengers;  Carriage  op  Live  Stock;  Carriage 
OP  Merchandise;  Demurrage;  Damages. 

1.  Breach  of  contract;  damages.  Shoes 
were  sold  at  a  high  price  with  contract  to  be 
delivered  by  a  fixed  time.  Notice  of  this 
fact  was  given  to  the  station  agent.  Delay 
was  incurred  in  transportation.  Held,  that 
the  loss  of  profits  could  not  be  considered  as 
an  element  of  damages.  The  judges  were 
not  agreed  and  a  full  discussion  of  the  con- 
flicting views  is  reported.  Home  v.  Midland 
R'y  Co.,  Law  Reports,  8  Common  Pleas 
Cases,  131,  1873;  Same  Case,  7  ib.,  583;  3 
Eng.  (Moak),  390;  4ib..  369,  1873. 


DEMAND. 

See  Bonds  op  Railway  Companies;   Detinue. 

DEMURRAGE. 

1.  Delay.  If  a  vessel  is  delayed  for  sev- 
eral days  at  the  port  of  destination  because 
other  vessels  which  have  arrived  there  ahead 
of  her  are  in  turn  unloading  at  the  one  ele- 
vator, there  is  no  liability  for  demurrage  for 
the  delay  so  caused.  Finney  v.  Grand  Trunk 
Ry  Co.,"  11  Bissell  (U.  S.  C.  C),  370;  14  Fed- 
eral Reporter,  171.     1883. 


2.  —  The  master  of  a  vessel  received  a 
cargo  of  coal  to  be  delivered  to  the  defend- 
ant at  the  port  of  New  Haven,  the  con- 
signees to  have,  by  the  bill  of  lading,  a 
certain  time  for  receiving  the  cargo,  after 
which  they  were  to  pay  demurrage.  On  ar- 
riving at  the  port  he  gave  notice  to  the  de- 
fendant, but  was  not  able  to  bring  his  vessel 
to  any  dock  on  account  of  the  ice,  and  was 
detained  several  days  beyond  the  stipulated 
time,  waiting  for  his  turn  to  be  towed  to  a 
dock  through  a  way  kept  open  in  the  ice  by 
the  defendant  by  means  of  a  steam  tug. 
Held,  that  he  was  not  entitled  to  demurrage. 
Hodgdon  v.  New  York,  New  Haven  and 
Hartford  R.  R.  Co.,  46  Conn.,  377.     1878. 

3.  —  Where  a  cargo  of  corn  was  unloaded 
as  soon  as  practicable,  at  defendant's  ele- 
vator, it  being  the  only  elevator  at  the  port 
of  arrival,  defendant  is  not  liable  for  demur- 
rage, notwithstanding  there  was  a  delay  in 
unloading  the  cargo,  arising  from  the  fact 
that  other  vessels  had  arrived  before  the 
libelant's  vessel,  and  preference  was  given  to 
them  in  unloading.  Finney  v.  Orand  Trunk 
R'y  Co.,  14  Federal  Reporter,  171.     1883. 

4.  Time ;  day.  Eight  hours  should  be 
construed  as  eight  twenty-fourths  of  a  day 
and  not  eight-tenths.  Wiles  v.  N.  Y.  Central 
and  Hudson  River  R.  R.  Co.,  3  Hun  (N.  Y.), 
109.     1874. 

5.  —  A  contract  for  demurrage,  at  $10  a 
day,  held  to  he  for  each  day  of  twenty -four 
hours,  and  not  for  each  working  day  of  ten 
hours.  Wiles  v.  N.  Y.  Central  and  Hudson 
River  R.  R.  Co.,  4  Thompson  &  Cook  (N.  Y. 
Supreme  Ct.),  364.     1874. 


DEMURRER  TO  EVIDENCE. 

1.  Practice  upon  demurrer  to  evidence 
considered.  Green  v.  Pittsburgh,  Wheeling 
and  Ky.  R.  R.  Co.,  11  West  Va.,  685.     1877, 


DEPOT. 

See  Agency;  Baggage;  Carriage  op  Merchandise; 
Contract;  Eminent  Domain;  Injuries  to  Passen- 
gers; Station. 

1.  Approaches.  A  railway  company  is 
bound  to  keep  all  approaches  to  its  depots 
safe  and  convenient  for  use,  even  though 
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the  same  may  be  within  the  limits  of  the 
highway.  Quimby  v.  Boston  and  Maine  R. 
B.  Co.,  69  Me.,  340.     1879. 

2.  Contract.  A  valid  agreement  by  a  rail- 
way company  to  restore  an  abandoned  de- 
pot haviQg  been  violated,  the  contracting 
party  may  recover  the  damages  resulting  to 
him  from  the  breach  of  the  contract.  liieh  v. 
New  YorJe-  Central  and  Hudson  River  R.  R. 
Co.,  87  N.  Y.,  383, 1882;  11  Araer.  &  Eng.  E. 
E.  Ca.ses,  594. 

3.  —  mandatory  injunction.  The  bill  al- 
leges that  the  defendant  established  one  of 
its  regular  depots  at  Hall's  on  the  comple- 
tion of  its  road  in  July,  1882,  and  used  it  as 
such  from  July  10  to  October  15,  1882.  Dur- 
ing this  period  defendant  stopped  all  its 
trains  at  Hall's  as  at  any  of  its  other  stations, 
receiving,  discharging,  transporting  and  for- 
warding to  and  from  Hall's  passengers  and 
freights  over  and  from  its  various  trains. 
On  October  15,  1882,  defendant  opened  and 
established  another  depot  about  three  miles 
distant,  and  entirely  abandoned  Hall's  as  one 
of  its  depots,  and  has  all  along  refused,  and 
still  refuses,  to  stop  any  of  its  trains  at 
Hall's,  or  to  ship  over  its  road,  to  or  from 
Hall's,  freights  or  passengers,  to  the  threat- 
ened great  and  irreparable  damage  of  com- 
plainants and  other  residents  of  Hall's.  An 
injunction  is  asked  to  prohibit  defendant 
from  allowing  its  trains  to  pass  Hall's  with- 
out stopping  as  at  other  stations  or  depots  on 
the  line,  and  from  refusing  to  ship  and  carry 
all  freights  and  passengers  to  and  from 
Hall's  over  all  its  trains,  as  it  does  to  and 
from  the  other  regular  depots  of  the  road. 
Held,  that  the  injunction  asked  is .  of  the 
mandatory  class.  Such  an  injunction  will 
not  be  granted,  under  the  Tennessee  chan- 
cery practice,  upon  a  mere  interlocutory  or 
preliminary  applioatioh.  Hall  v.  Chesapeake,- 
Ohio  and  Southwestern  R.  R.  Co.,  12  Amer. 
&  Erig.  E.  E.  Cases  (tenn.),  41.     1883. 

4.  —  specific  pei'formance.  The  follow- 
ing clause,  coming  after  the  description  and 
preceding  the  habendum,  in  a  deed  to  a  rail- 
way company:  "But  this  conveyance  is 
made  upon  the  express  condition  that  said 
railroad  company  shall  build,  erect  and  main- 
tain a  depot  or  station-house  on  the  land 
herein  described,  suitable  for  the  convenience 
of  the  public,  and  that  at  least  one  train  each 


way  shall  stop  at  such  depot  or  station  each 
day  when  trains  run  on  said  road,  and  that 
freight  and  passengers  shall  be  regulai-ly 
taken  at  such  depot,"  is  held  to  be  an  express 
condition  subsequent,  and  not  a  covenant, 
nor  specifically  enforceable  as  one  against 
the  grantee.  Btanchard  v.  Detroit,  Lansing 
and  Lake  Michigan  R.  R',  Co.,  31  Mich.,  48. 
1875. 

5.  —  'There  is  still  another  objection  to  the 
specific  enforcement  of  this  undertaking,  in 
the  want  of  details  in  the  agreement;  waiv- 
ing other  deficiencies,  neither  the  specific 
location  for  the  building,  nor  anything  cer- 
tain as  to  the  plan,  size,  shape,  materials  or 
arrangement  is  given,  but  all  this  has  been 
left  substantially  to  the  discretion  of  the 
grantee,  subject  only  to  the  limitation  that 
it  should  be  suitable  for  the  convenience  of 
the  public;  and  while  this  might  be  suffi- 
ciently definite  for  many  purposes,  it  is  not 
so  for  a  building  contract,  or  an  agreement 
to  be  executed  by  the  court.    lb. 

6.  Conveyance;  condition.  A  deed  to  a 
railway  company  (reciting  a  consideration  of 
one  doUar)  conveyed  one  tract  "only  for 
depot  and  other  railroad  purposes,"  and 
another  parcel,  adjoining  the  former,  "for 
a  railway,"  and  recited  that  both  parcels 
were  "  granted  solely  for  said  road  purposes." 
These  words  are  in  the  granting  clauses,  and 
the  habendum  clause  is  "  unto  the  said  party 
of  the  second  part  and  to  its  assigns  forever." 
In  ejectment  for  said  tracts  of  land,  it  was 
shown  by  oral  evidence,  against  objection, 
that  the  only  consideration  for  the  convey- 
ance was  the  condition  that  the  railway 
depot  should  be  erected  on  the  land,  the 
effect  of  which ,  the  grantor  believed  would 
be  to  enhance  the  value  of  her  other  lands  in 
the  vicinity,  for  building  purposes.  Held, 
that  parol  evidence  as  to  the  consideration 
was  properly  admitted,  to  aid  in  the  con- 
struction of  the  deed.  Held,  that  the  grantor 
was  still  the  owner  of  the  fee.  Homer  v. 
Chicago,  Milwaukee  and  St.  Paul  R'y  Co., 
38  Wis.,  165.     1875. 

7.  —  Where  real  estate  is  conveyed  to  a 
railway  company  "for  and  in  consideration 
of  the  permanent  location  and  construction 
of  the  depot  of  said  railroad  "  thereon,  and 
such  depot  is  constructed  upon  the  real 
estate,   but   is    subsequently  removed    and 
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erected  upon  other  land,  the  removal  con- 
stitutes a  breach  of  the  implied  condition 
subsequent  contained  in  such  deed,  and  such 
real  estate  reverts  to  the  grantor.  Indian- 
apolis, Peru  and  Chicago  B'y  Co.  v.  Hood, 
66  Ind.,  580.     1879. 

8.  Defective  walks.  In  an  action  f or  _  an 
alleged  injury  received  in  passing  over  a 
foot-walk  leading  to  defendant's  depot,  by 
reason  of  the  defective  condition  of  the 
walk,  the  burden  is  upon  the  plaintiff  to 
show  that  the  walk  where  he  received  his 
injury  was  constructed  by  the  defendant, 
and  was  in  its  possession  and  control  as  one 
of  the  approaches  to  its  station.  Quimby  v. 
Boston  and  Maine  R.  B.  Co.,  69  Me.,  340. 
1879. 

9.  Hotel  runners;  right  to  eject  tliem. 
A  railway  company  may  make  reasonable 
regulations  for  the  conduct  of  all  persons 
who  come  upon  its  premises,  and  authorize 
its  agents  and  servants  to  remove  therefrom 
any  person  who  violates  its  regulations, 
using  no  gr'eater  force  than  is  necessary. 
Where  an  inn-keeper,  or  his  agent,  in  viola- 
tion of  a  regulation  of  a  railroad  company, 
comes  upon  its  platform  for  the  purpose  of 
soliciting  patronage  for  his  hotel,  he  may  be 
ejected  by  the  servants  of  the  company,  who 
may  use  such  force  as  is  necessary  for  that 
purpose.  Landrigan  v.  The  State,  31  Ark., 
60,  1876;  18  Amer.  R'y  Rep.,  14. 

10.  Location ;  contract  restraining  loca- 
tion ;  illegality.  Where  a  party  conveyed 
real  estate  to  a  railroad  company  upon  an 
agreement  or  condition  that  the  company 
would  not  establish  a  depot  or  station  with- 
in three  miles  of  a  particular  point,  and  the 
company  violated  the  agreement,  it  was  held 
that  the  condition  or  agreement  was  illegal, 
and  that  a  reconveyance  of  the  property 
could  not  be  decreed  on  account  of  its  viola- 
tion by  the  railroad  company.  St.  Louis, 
Jacksonville  ajid  Chicago  B.  B.  Co.  v'.  Math- 
ers, 71  111.,  593.     1874. 

LSee  Agency.] 

11.  —  specific  performance.  Equity  will 
not  enforce  the  specific  performance  of  a 
contract  on  the  part  of  a  railway  company 
to  locate  passenger  and  freight  depots  at  a 
particular  point  and  at  no  other  point  in  a 
town,  the  enforcement  of  such  contract  be- 
ing regarded  as  against  public  policy.  Marsh 

Vol.  II  — 17 


V.  Fairbury,  Pontiac  and  Northwestern  B'y 
Co..,  64111.,  414.    1873. 

12.  —  statute.  Notification  of  a  vote,  at 
a  legal  town  meeting,  that  the  town  of  D. 
"require"  a  railroad  to  " locate  a  depot  in 
the  town  of  D.,  on  the  line  of  said  railroad, 
west  of  the  Back  Meadows,"  is  equivalent 
to  the  "request"  for  the  establishment  of 
such  depot,  prescribed  by  Gen.  Stat.,  c.  147, 
s.  14 ;  and  such  vote  is  sufficiently  definite 
as  to  location.  Nashua  and  Bochester  B.  H. 
Co.  V.  Derryi  58  N.  H.,  65.     1877. 

13.  Persons  not  passengers;  injury. 
Act  of  April  4,  1868.  Under  the  sweeping 
terms  of  this  act  any  one  not  a  passenger, 
who  enters  the  depot  of  a  railroad  company, 
takes  the  risk  upon  himself.  Gerard  v.  Pa. 
B.  B.  Co.,  12  Philadelphia,  394.     1878. 

14.  —  A  raOway  company  is  not  liable  for 
an  injury  to  a  person  resulting  from  its  fail^ 
ure  to  exercise  ordinary  skill  and  care  in  the 
erection  and  maintenance  of  its  station-house 
where,  at  the  time  of  receiving  the  injury, 
such  person  was  at  such  station-house  by 
mere  permission  and  sufferance,  and  not  for 
the  purpose  of  transacting  any  business  with 
the  company  or  its  agents,  or  on  any  busi- 
ness connected  with  the  operation  of  the 
road.  So  held  where  the  injury  complained 
of  was  caused  by  a  portion  of  the  roof  blow- 
ing off  and  fatally  injuring  the  plaintiff's  in- 
testate. Pittsburgh,  Fort  Wayne  and  Chi- 
cago B'y  Co.  V.  Bingham,  29  Ohio  St.,  864. 
1876. 

15.  — A  railway  company  is  not  liable  for 
injuries  occasioned  by  its  buildings  or  struct- 
ures being  blown  down  by  storms  where  it 
had  used  that  care  and  skill  in  their  stnict- 
ure  and  maintenance  which  men  of  ordinary 
prudence  and  skill  usually  employ;  and  :^t  is 
error  in  such  cases  to  charge  the  jury  that 
the  company  is  "  bound  to  guard  agamst  all 
storms  which  can  reasonably  be  anticipated." 
Pittsburgh,  Fort  Wayne  and  Chicago  B'y 
Co.  V.  Brigham,  39  Ohio  St.,  874.     1876. 

16.  —  rights  of  persons  not  passengers. 
The  waiting-rooms  of  a  railway  station  are 
for  the  use  of  incoming  and  outgoing  passen- 
gers, and  while  one  not  entering  there  as  a 
passenger  or  on  business  with  the  company 
is  not  a  trespasser,  yet,  upon  request  by  an 
agent  of  the  company  to  leave,  it  is  his  duty 
to  do  so,  and  upon  his  refusal  to  go  it  is  the 
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right  of  the  agent  to  eject  him,  using  no 
more  force  than  is  reasonably  necessary. 
Johnson  v.  Chicago,  Rook  Island  and  Pacific 
JR.  R.  Co.,  51  la.,  25.     1879. 

17.  Bight  to  exclusiye  nse;  constitu- 
tional law.  The  act  of  February  4,  1872, 
oh.  83,  which  prohibits  any  railway  com- 
pany from  constructing  or  maintaining  any 
track  or  running  any  engines  or  cars  on  any 
street  or  highway  so  near  any  depot  or 
any  other  railway  as  to  endanger  the  safe 
and  convenient  access  to  such  depot,  and 
the  use  of  it  for  ordinary  depot  purposes, 
being  only  a  public  regulation  for  the  safety 
of  the  public,  no  constitutional  objection 
exists  against  its  application  to  a- road  pre- 
viously chartered.  Portland,  Saco  and 
Portsmouth  R.  R.  Co.  v.  Boston  and  Maine 
R.  R.  Co.,  65  Me.,  132,  1876;  10  Amer.  E'y 
Rep.,  117. 

18.  Platform ;  construction ;  town  ordi- 
nance. The  trustees  of  the  village  of  New 
Eochelle  were  authorized  to  pass  by-laws 
"  to  compel  all  persons  or  corporations  land- 
ing passengers  within  the  limits  of  said 
village  to  construct  such  suitable  and  safe 
platforms  and  accommodations  as  are  neces- 
sary for  the  safety  of  passengers."  Held, 
that  the  trustees  had  no  authority  to  pass  a 
by-law  directing  the  defendant  to  recon- 
struct a  platform  and  stairway  upon  laud 
not  belonging  to  it,  but  which,  it  was 
alleged,  could  be  purchased  for  a  reasonable 
sum.  Nor  could  they  enforce  the  same  by 
mandamus.  People  v.  New  York,  New 
Haven  and  Hartford  R.  R.  Co.,  11  Hun 
(N.  Y.),  397.     1877. 


DEPOT  GROUNDS.      , 

Bee  Depot;  Eminent  Douain;  Injtjries  to  Domestic 
Animals. 


DIRECTORS. 

Bee  Attorneys; 'lN.niKY  to  Employes. 

1.  Authority.  The  directors  of  a  corpora- 
tion are  its  primary  agents,  and,  in  reference 
to  corporate  property,  act  in  the  relation  of 
trustees.  The  character  of  their  relation 
requires  of  them  the  highest  and  most  scru- 
pulous good  faith  in  their  transactions  for 


the  corporation  and  the  stockholders.  The 
law  does  not  permit  them  to  manage  the  af- 
fairs of  the  corporation  for  their  personal 
and  private -advantage,  nor  pecuniarily  to 
be  interested  in  contracts  which  other  par- 
ties make  with  the  corporation  through 
their  influence  and  direction.  Ryan  v.  Leav- 
enworth, Atchison  and  Northivestem  R'y 
Co.,  21  Kans.,  365.     1879. 

2.  —  A  contract  between  two  corporations, 
through  their  respective  boards  of  directors, 
is  not  voidable  at  the  election  of  one  of  the 
parties  thereto,  from  the  mere  circumstance 
that  a  minority  of  its  board  of  directors  are 
also  directors  of  the  other  company.  United 
States  Rolling  Stock  Co.  v.  Atlantic  and 
Great  Western  R.  R.  Co.,  34  Ohio  St.,  450, 
1878;  21  Amer.  R'y  Rep.,  3. 

3.  Bills  and  notes ;  checks.  An  order  by 
directors  of  a  railway  company  to  a  bank  to 
honor  checks  drawn  in  a  particular  manner 
imposes  no  liability  personally  iipon  the 
directors.  Beattie  v.  Ebury,  Law  Reports, 
7  Enghsh  &  Irish  Appeal  Cases,  103.    1874. 

i.  Collateral  security ;  bonds.  Where  a 
director  receives  the  corporate  property  as 
collateral  security  for  a  debt  honestly  due 
him,  or  a  liability  justly  incurred,  the  rule 
forbidding  dealings  for  his  own  benefit  has 
no  application,  as  the  payment  of  the  debt 
or  the  discharge  of  the  obligation  is  an  es- 
sential prerequisite  of  an  avoidance  of  the 
transaction;  and  this  is  so  whether  the 
pledge  be  taken  for  a  present  or  a  precedent 
debt.  Duneomh  v.  New  York,  Housatonio 
and  Northern  R.  R.  Co.,  4  Ainer.  &  Eng.  R. 
R.  Cases,  393;  84  N.  Y.,  190,  1881;  reversing 
Same  v.  Same,  23  Hun  (N.  Y.),  291,  1880; 
Duncomb  v.  New  York,  Housatonio  and 
Northern  R.  R.  Co.,  88  N.  Y.,  1,  1883. 

5.  Compensation.  To  entitle  directors, 
etc.,  of  a  railway  company  to  receive  com- 
pensation for  official  services,  such  compen- 
sation must  be  fixed  by  the  by-laws  of  the 
organization,  or  at  least  by  a  resolution  of 
the  directors  spread  on  the  minutes  of  their 
proceedings,  and  this  before  the  services  are 
rendered.  Lafayette,  Bloomington  and  Mis- 
sissippi Ry  Co.  V.  Cheeney,  87  111.,  446,  1877; 
19  Amer.  R'y  Rep.,  103. 

6.  —  If  a  director  of  such  a  company,  un- 
der a  proper  employment  by  the  company, 
performs  services  outside  of  the  line  of  his 
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duty  as  an  officer,  and  which  are  usually 
performed  by  other  agencies,  and  which  are 
not  required  of  him  by  the  chai'ter  or  by- 
laws of  the  company,  such  as  procuring  right 
of  way  and  sohciting  subscriptions,  he  will 
be  entitled  to  compensation  for  such  serv- 
ices. SaTne  v.  Same,  87  111.,  446,  1877;  19 
Amer.  R'y  Rep.,  103;  Solder  v.  Lafayette, 
Bloomington  and  Mississippi  R'y  Co.,  71  111., 
106,  1873. 

7.  —  But  he  cannot  recover  for  services 
performed  as  a  member  of  the  executive 
committee,  nor  in  making  efforts  to  contract 
for  the  construction  of  the  road,  including 
time-  and  travel,  as  these  are  a  part  of  his 
duties  as  director.  Cheeney  v.  Lafayette, 
Bloomington  and  Mississippi  R'y  Co.,  68  111., 
570.    .1873. 

8.  —  Where  a  director  of  a  railway,  com- 
pany is  appointed  treasurer,  and  no  provision 
at  the  time  is  made  for  his  compensation,  he 
will  have  no  right  to  claim  pay  for  the  same, 
and  the  subsequent  allowance  of  a  claim  in 
his  favor  will  not  entitle  him  to  recover. 
Holder  v.  Lafayette,  Bloomington  and  Mis- 
sissippi R'y  Co.,  71  111.,  106.     1873. 

9.  —  Before  a  director  can  recover  for  his 
services  as  such,  it  must  appear  that  a  by- 
law or  a  resolution  had  been  adopted  allow- 
ing such  compensation.  It  will  not  be  suffi- 
cient to  prove  that  the  matter  of  allowing 
compensation  was  talked  over  by  the  board 
when  in  session,  where  the  records  of  the 
company  fail  to  show  any  allowance.  Whei-e 
a  by-law  of  a  railway  company  provided 
that,  whenever  any  bill  against  the  company 
should  be  certified  as  correct  by  a  majority 
of  the  executive  committee,  the  president  or 
vice-president  should  draw  an  order  on  the 
treasurer  for  the  amount  thereof,  and  that 
the  secretary  should  countersign  the  same, 
which  order  should  constitute  a  proper 
voucher  against  the  company ;  and  a  biU  for 
the  services  of  a  director  was  indorsed,  "  ap- 
proved by  the  executive  committee,"  and 
signed  by  only  two  of  the  committee,  which 
consisted  of  five  members,  held,  that  the 
biU  was  not  properly  audited  in  pursuance 
of  the  "by-law,  and  afforded  no  evidence  of  an 
account  stated.  Rockford,  Rock  Island  arid 
St.  Louis  R.  R.  Co.  v.  Sage,  65  111.,  338.  1873. 

10.  —  gratuity.  A  railway  company 
cannot,   at    an   ordinary    general  meeting, 


make  a  donation  to  its  directors  on  account 
of  past  services  performed  by  them.  Sut- 
ton v.  West  Cork  R'y  Co.,  Law  Reports,  33 
Chancery  Division,  654.     1883. 

11.  Election.  Under  the  provision  of  the 
Revised  Statutes  (1  R.  S.,  603,  §  5),  author- 
izing any  person  who  "may  be  aggrieved 
by  or  may  complain  of  any  election  "  of  di- 
rectors of  a  corporation  to  make  application 
to  the  supreme  court  to  compel  a  new  elec- 
tion, only  some  person  whose  rights  have 
been  infringed  and  who  is  justly  entitled  to 
complain  may  institute  the  proceedings. 
Syracuse,  Chenango  and  New  York  Ri  R. 
Co.,  In  re,  91  N.  Y.,  1.     1883.     " 

12.  Fraud.  When,  for  the  purpose  of  set- 
tling a  contest  between  the  individual  di- 
rectors of  a  corporation  and  third  persons, 
the  corporation  is  made  to  pay  the  damages 
occasioned  by  the  fraudulent  acts  of  the  di- 
rectors, the  person  taking  the  money,  with 
knowledge  thereof,  is  liable  to  the  corpora- 
tion for  the  same.  Erie  R'y  Co.  v.  Vander- 
bilt,  5  Hun  (N.  Y.),  133.     1875. 

13.  —  sales  Ky  directors  to  themselves. 
Directors  of  a  railroad  company  stand  in  the 
relation  of  trustees  to  the  stockholders  and 
creditors  cTf  the  road,  and  are  not  allowed  in 
chancery  to  deal  with  it  at  all  for  their  indi- 
vidual benefit;  but  their  contracts  for  the 
sale  of  any  part  of  its  property  to  one  of 
their  number  are  not  void  at  law ;  they  are 
only  voidable  in  equity  at  the  instance  of 
any  one  interested  in  the  property  of  the 
road.  Such  sale  cannot  be  avoided  at  law  by 
a  new  company  (which,  by  purchase  of  its 
property  and  reorganization,  has  succeeded 
the  old)  obtaining  possession  of  the  property 
sold,  and  refusing  to  deliver  it  to  the  pur- 
chaser. Little  Rock  and  Ft.  Smith  R'y  Co. 
V.  Page,  35  Ark.,  304,  1880;  7  Amer.  &  Eng. 
R.  R,  Cases,  36. 

14.  Injunction  against,  by  stockholders. 
A  railway  company  was  promoted  and  the 
act  obtained,  with  the  view  of  the  line  being 
constructed  on  the  broad  gauge,  and  negoti- 
ations for  a  lease  to  the  G.  W.  R'y  Co.  were 
entered  into,  with  the  sanction  of  the  legis- 
lature and  of  the  then  shareholders.  Before, 
however,  these  negotiations  had  been  carried  . 
into  effect,  a  change  took  place  in  the  senti- 
ments of  the  shareholders  by  means,  as  it 
was  alleged,  of  large  purchases  of  shares  by 
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the  Sontl.-Westeni  R'y  Co.,  which  thereby 
acquired  the  majority  of  votes,  and  the  con- 
trol over  the  new  company.  The  chairman 
and  six  out  of  the  ten  directors,  however,  re- 
fused to  carry  out  the  wishes  of  the  majority, 
whereupon  the  three  directors  filed  a  bill, 
praying  an  injunction  against  the  seven  di- 
rectors. The  seven  directors  then  moved  to 
have  the  bill  taken  off  the  file,  and  subse- 
quently applied  to  have  an  injunction,  ob- 
tained against  them  ex  parte,  dissolved. 
Held,  by  the  lord  chancellor,  affirming  the 
judgment  of  the  vice-chancellor  of  England, 
that  the  decision  of  the  court  on  the  motion 
should  stand  over  until  an  opportunity  had 
been  given  to  the  shareholders  to  express 
their  opinion  as  to  the  objects  of  the  bill. 
And  held,  by  the  vice-chancellor,  tliat  a 
motion  to  dissolve  the  injunction,  obtained 
ex  parte,  be  dissolved,  with  costs.  Exeter 
and  Crediton  R'y  Co.  v.  Buller,  5  Eng.  R.  R. 
&  Canal  Cases,  311.     1847. 

15.  Liability  as  trustee.  The  director  of 
a  railroad  company  in  all  matters  pertaining 
to  the  construction  of  its  road  and  the  ac- 
quisition of  the  road-way,  is  bound  to  act  as 
the  representative  and  for. the  benefit  of  the 
company.  He  cannot  acquire  for  himself 
property  which  it  is  his  duty  to  acquire  for 
the  company,  and  which  is  necessary  for  its 
purposes.  In  respect  to  such  dealings  he 
stands  Upon  the  same  footing  as  an  ordinary 
trustee.  Blake  v.  Buffalo  Creek  R.  R.  Co., 
56  N.  Y.,  485,  1874;  6  Amer.  R'y  Rep.,  313. 

16.  Not  a  stockholder.  A  person  who  is 
not  a  stockholder  in  a  railway  company,  but 
is  duly  appointed  by  a  city,  under  the  statute 
of  1874,  ch.  351,  §  5,  to  represent  it  at  the 
meetings  of  the  stockholders  and  to  vote  on 
the  stock  which  it  owns  therein,  may  be 
elected  a  director  of  the  company.  Wight 
V.  Springfield  and  New  London  R.  R.  Co., 
117  Mass.,  336.     1875. 

17.  Order  for  examination.  The  direct- 
ors of  a  defendant  corporation  are  not  par- 
ties to  the  action,  and  an  order  requiring 
them  to  appear  for  examination  and  to  pro- 
duce books  and  papers  is  not  authorized  by 
§  870  of  the  Code  of  Civil  Procedure.  Boor- 
man  V.  Atlantic  and  Pacific  R.  R.  Co.,  17 
HuQ(N.  Y.),  555.     1879. 

18.  —  Nor  can  they  be  required  to  produce 
before  trial,  for  the  inspection  of  the  oppo- 


site party,  the  books  of  the  corporation,  or 
to  give  him  sworn  copies  of  entries  therein, 
under  the  provision  (§  803)  authorizing  the 
court  to  compel  such  ijroduotion  or  copy  by 
"  a  party  to  an  action."    76. 

19.  —  The  provisions  of  the  Code  of  Civil 
Procedure  (§  b70),  authorizing  the  taking  of 
the  deposition  "  of  a  party  to  an  action  " 
for  trial,  at  the  instance  of  an  adverse  party, 
does  not  authorize  the  examination  of  the  di- 
rectors of  a  corporation  which  is  a  party.  lb. 

20.  Trust  relation ;  bonds  of  corporation. 
A  director  of  a  corporation  occupies  a  fidu- 
ciary position,  and  so  is  within  the  rule  for- 
bidding one  intrusted  with  powers  to  be 
exercised  for  the  benefit  of  others,  from  deal- 
ing in  his  own  behalf  in  respect  to  matters 
involving  the  trust.  Duncomb  v.  New  York, 
Housatonic  and  Northern  R.  R.  Co. ,  4  Amer. 
&  Eng.  R.  R.  Cases,  393  i  84  N.  Y.,  190, 1881; 
reversing  Same  v.  Same,  33  Hun,  391,  1880. 

21.  —  The  director  cannot  purchase  the 
bonds  of  the  company  below  par  except  on 
peril  of  avoidance  by  the  coiirts  upon  appli- 
cation of  the  corporation.  Duncomb  v.  New 
York,  Housatonic  and  Nortliern  R.  R.  Co., 
84N.  Y.,  190.     1881. 

22.  —  But  as  he  may  be  the  lawful  holder 
of  such  bonds,  knowledge  upon  the  part  of  a 
purchaser  from  him  for  value  and  in  good 
faith  of  bonds  so  bought  that  he  is  a  di- 
rector, does  not  put  such  purchaser  upon  in- 
quiry, or  charge  him  with  constructive  notice 
of  the  defect  in  the  title.    Jb. 


DISCHAKGE  OF  EMPLOYE. 

1.  Resignation.  Where  the  president  of  a 
company  notified  the  general  superintendent 
that  he  was  discharged,  but  advising  him 
that  he  might  send  in  his  resignation,  the 
sending  in  of  the  resignation  w^  held  not 
to  bar  the  right  to  recover  damages  for 
breach  of  contract  by  the  discharge.  Cum- 
berland and  Pa.  R.  R.  Co.  v.  Slack,  45  Md., 
161.    1876.  

DISCRIMINATION. 

See  Carmaqe  of  Mkbohandise;  Carriaob'of  Pas- 
SENOEBs;  Ratbs;  EEauLATiOK  OP  Eailwais; 
Tickets. 

1.  Against  another  carrier.  The  com- 
pany published  a  list  of  rates  for  the  car- 
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riage  of  merchandise,  divided  into  seven 
classes,  of  which  the  lowest  was  16s.  and  the 
highest  60s.  per  ton ;  and  for  "  boxes,  bales, 
hampers  or  other  packages,  when  they  con- 
tained parcels  or  other  packages  or  things 
under  one  hundred  and  twelve  pounds 
weight  each,  directed,  consigned  or  intended 
for  different  persons,  or  for  more  than  one 
person,"  they  imposed  a  charge  of  Id.  per 
pound  weight.  Held,  that  this  last  was  not 
a  reasonable  charge  in  the  case  of  a  package 
above  five  hundred  pounds  weight,  made  up 
by  a  carrier  and  directed  to  one  person, 
although  containing  a  number  of  parcels 
under  one  hundred  and  twelve  pounds 
weight  each,  consigned  or  directed  to  dif- 
ferent pei'sons.  The  company  also  became  a 
carrier  on  the  London  and  Birmingham 
line,  and  published  a  list  of  chai'ges  for  the 
carriage  of  goods  from  Manchester  to  Lon- 
don, among  whicli  "Manchester  packs" 
were  charged  3s.  3d.  per  hundred  weight,  or 
6og.  per  ton.  At  the  foot  of  this  list  was  a 
notice  that  "goods  were  brought  to  the 
station  at  Camden  Town  witliout  extra 
charge,"  and  that  there  was  "  no  charge  for 
booking  or  delivery  in  London."  The  com- 
pany made  an  agreement  with  C.  &  H.  that 
the  latter  should  carxy  from  the  station  at 
Camden  Town  and  deliver  in  Loudon  all 
Buch  goods  carried  by  the  railway,  and  for 
so  doing  should  receive  10s.  per  ton  out  of 
the  entire  charge  of  SUs.  per  ton.  Held,  that 
under  these  oircunistances  the  charge  of  6as. 
per  ton,  when  made  to  any  other  pei-sons 
who  were  ready  to  receive  their  goods  at 
Camden  Town,  was  both  unreasonable  and 
unequal.  Pickford  v.  Grand  Junction  Ry 
Co.,  3  Eng.  R.  R.  &  Canal  Cases,  193;  10 
Meeson  &  Welsby  (Exchequer),  399.  1842. 
See  Baxendale  v.  Great  Western  By  Co.,  16 
Common  Bench  (N.  S.),  137;  111  E.  C.  L., 
135,  1864;  Same  v.  Same,  14  Common  Bench 
(N.  S.),  1;  108  E.  C.  L.,  1,  1863. 

2.  —  The  fourteenth  section  of  the  special 
act  of  the  Great  Northern  R'y  Co.,  13  and 
14  Vict.,  c.  Ixi.,  empowers  the  company 
to  charge  for  the  carriage  of  small  parcels 
any  sum  which  it  may  think  fit.  And  by 
B.  90  of  the  Railways  Clauses  Consolidation 
Act,  8  and  9  Vict.,  c.  30,  which  is  incor- 
porated in  the  special  act,  after  reciting  that 
it  is  expedient  that  the  company  should  bo 


enabled  to  vary  the  tolls  upon  the  railway,' 
so  as  to  accommodate  them  to  the  circum- 
stances of  the  traffic,  but  that  such  power  of 
varying  should  not  be  used  for  the  purpose 
of  prejudicing  or  favoring  particular  parties^ 
etc.,  empowers  the  company  to  vary  the 
tolls,  "provided  that  all  such  tolls  be  at  all 
times  charged  equally  to  all  persons,  and 
after  the  same  rate  in  respect  of  all  passen- 
gers, and  of  all  goods,  etc.,  conveyed  or 
propelled  by  a  like  caariage  or  engine,  pass- 
ing only  over  the  same  portion  of  the  line  of 
railway  under  the  same  circumstances;  and 
no  reduction  or  advance  in  any  such  tolls 
shall  be  made  either  directly  or  indirectly, 
in  favor  of  or  against  any  particular  com- 
pany or  person  traveling  upon  or  using  the 
railway."  Held,  that  the  company  was 
boimd  to  charge  the  public  alike ;  and, 
therefore,  that  the  fact  of  a  party  using  its 
line  being  a  common  carrier  did  not  justify 
the  company  in  charging  him  more  than  the 
rest  of  the  public.  Crouch  v.  Great  North- 
ern R'y  Co.,  9  Welsby,  Hurlstone  &  Gordoii 
(Exchequer),  536.     1854. 

8.  —  One  who  holds  himself  as  a  carrier 
of  goods  between  two  places,  one  of  which 
is  beyond  the  confines  of  England,  is  still 
subject  to  the  common  law  liability  of  a  car- 
rier for  hire,  and  is  bound  to  accept  all 
goods  which  are  reasonably  tendered  to  him 
for  conveyance  between  those  limits.  A 
common  catrier  has  no  general  right  to  re- 
fuse to  receive  a  parcel  tendered  to  him  for 
conveyance,  unless  informed  of  the  nature 
of  its  contents.  A  railway  company  acting 
as  a  common  carrier,  and  bound  by  statute 
to  deal  equally  with  all  persons,  cannot 
make  a  regulation  for  the  conveyance  of 
goods  which  in  practice  affects  one  individ- 
ual only.  Crouch  v.  London  and  North 
Western  R'y  Co.,  14  Common  Bench,  255; 
78  E.  C.  L.,  254,  1854;  25  Eng.  Law  &  Equity, 
287.  See  Same  v.  Great  Nortliern  R'y  Co., 
34  Eng.  Law  &  Equity,  573.     1856. 

4.  —  In  dealing  with  the  17  and  18  Vict.,  c. 
31,  s.  2,  — which  prohibits  rail  way  companies 
from  giving  any  undue  or  unreasonable  pref- 
erence or  advantage  to  or  'in  favor  of  any 
particular  person  or  any  particular  descrip- 
tion of  traffic,  or  subjecting  any  particular 
person  or  any  particular  description  of  traffic 
to  any  undue  or  unreasonable  prejudice  or 


2(J2 


DISCRIMINATION. 


Baggage  —  Competing  Points. 


disadvantage, — the  fair  interests  of  tlie  com- 
pany are  to  be  taken  into  the  account.  A 
railway  company  made  an  agreement  with 
A.  to  carry  for  him  a  large  quantity  of  coals 
during  three  years,  from  Peterborough  to 
various  places  on  its  lines  of  railway,  at  cer- 
tain rates.  B.,  a  coal  merchant  at  Ipswich, 
sent  coals  (which  had  been  brought  to  "that 
port  by  sea)  to  various  places  on  the  same 
lines  of  railway,  and  the  company  charged 
him  a  much  larger  sum  per  ton,  in  propor- 
tion to  the  distance  over  which  his  coals 
were  carried,  than  they  charged  to  A., —  the 
professed  object  of  the  difference  being  to 
enable  A.  (whose  coal  came  to  Peterborough 
by  railway)  to  compete  in  the  coal  trade  of 
the  district  with  B.,  who  had  the  advantage 
of  having  his  coals  brought  to  Ipswich  by 
sea.  Held,  that  this  is  giving  an  undue 
preference.  Ransome  v.  Eastern  Counties 
B'y  Co.,  1  Common  Bench  (N.  S.),  437 ;  87  E. 
C.  L.,  437,  1857;  38  Eng.  Law  &  Equity,  331 ; 
1  Neville  &  McNamara,  03.  ^ 

5.  —  Injunction  will  issue  against  a  rail- 
way company  under  the  17  and  18  Vict. ,  c.  31, 
to  restrain  it  from  requiring  other  carriers 
to  bring  their  goods  to  the  railway  station  at 
an  earlier  hour  than  they  received  their 
goods  delivered  at  their  own  receiving  of- 
fices. Baxendale  v.  London  and  South  West- 
em  R'y  Co.,  la  Common  Bench  (N.  S.),  758; 
104B.  C.  L.,757.     1863. 

6.  —  Contracts  between  carriers  to  refuse 
the  allowance  of  business  with  competing 
lines,  and  to  divide  the  business  of  certain 
portions  of  the  country  between  them,  are  il- 
legal and  void.  Denver  and  New  Orleans  R. 
R.  Co.  V.  Atchison,  Topeka  and  Santa  Fe  R. 
R.  Co.,  4  McCrary  (U.  S.  C.  C.),335.    1883. 

7.  —  The  former  decree  in  the  case  between 
these  parties  does  not,  either  by  its  terms  or 
by  necessary  implication,  forbid  a,  change  in 
the  division  of  freights  and  fares  between 
the  Atchison,  Topeka  and  Santa  Fe  R.  R. 
Co.  and  the  Denver  and  Rio  Grande  R.  R. 
Co.,  so  as  to  decrease  the  share  of  the  latter. 

.  Denver  and  New  Orleans  R.  R.  Co.  v.  Atchi- 
son, Topeka  and  Santa  Fe  R.  R.  Co.,  13 
Amer.  &  Eng.  R.  R.  Cases  (U.  S.  C.  C),  1. 
1883. 

8.  Baggage.  The  action  of  the  Atchison, 
Topeka  and  Santa  Fe  E.  R.  Co.,  in  refusing 
to  check  baggage  beyond  its  own  line,  held 


to  be  a  violation  of  the  decree  entered  in 
9  Am.  &  Eng.  R.  R.  Cas.,  374,  ordering 
it  not  to  discriminate  against  the  plaint- 
iff,   lb. 

9.  Carriage  by  sea  in  part.  Held,  that 
s.  3  of  the  Railway  and  Canal  Traffic  Act, 
which  prohibits  undue  and  unreasonable 
preferences  or  advantages  being  given  by 
railways  and  canal  companies  to  particular 
persons,  did  not  apply  to  the  case  of  arrange- 
ments made  by  a  i-ailway  company,  whose 
line  terminates  at  the  sea,  with  a  steam- 
boat owner  for  carrying  across  the  sea  goods 
and  passengers  brought  by  the  railway. 
Napier  v.  Otasgoio  and  South  Western  R'y 
Co.,  1  Neville  &  McNamara,  393,  1865;  4 
Scotch  Session  Cases  (3d  series),  87. 

10.  Carriage  to  and  from  station.  "Where 
the  customer  does  not  require  a  railway  com- 
pany to  carry  goods  to  and  from  the  station, 
the  company  has  no  right  to  chijrge  there- 
for, and  a  rule  requiring  all  goods  to  be  de- 
livered to  W.  at  a  point  distant  from  the 
station,  and  the  refusal  to  permit  any  one 
but  W.  to  cajry  goods  to  the  station,  was 
held  an  injust  discrimination.  Qarton  v. 
Bristol  and  Exeter  R'y  Co.,  6  Common  Bench 
(N.  S.),  639;  95  E.  C.  L.,  688,  1859;  1  Neville 
&  McNamara,  318;  38  Law  Journal,  C.  P., 
306. 

11.  Charter.  A  railroad  company  is 
chartered  solely  for  the  purpose  of  perform- 
ing the  duties  of  a,  common  carrier.  The 
grant  in  its  charter  is  nothing  more  than 
that  the  corporation  shall  have  the  same 
right  of  establishing  tolls  that  a  natural  per- 
son has  when  acting  as  a  common  carrier, — 
a  right  to  be  exercised  within  the  same  limit- 
ations that  the  common  law,  in  behalf  of 
justice  and  public  policy,  imposes  upon  the 
natural  man.  Chicago  and  Alton  R.  R.  Co, 
V.  TJie  People,  67  111.,  11.    1873. 

12.  —  The  rule  forbidding  unreasonable 
charges  and  unjust  discriminations  being  a 
common  law  rule,  railroad  companies,  by 
accepting  their  charters,  take  them  with 
this  implied  limitation  upon  the  power 
granted  in  general  terms  to  establish  their 
rates  of  freight.    lb. 

18.  Competing  points.  The  establishment 
permanently  of  loss  rates  of  freight  at  points 
of  competition  with  other  roads  than  is  fixed 
at  other  places  for  the  same  distance  can- 
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not  be  justified  by  showing  that  the  rates 
charged  at  such  other  places  are  reasonably- 
low,  and  that  the  rates  charged  at  compet- 
ing points  are  unreasonably  low.     lb. 

14.  Connecting  lines.  The  court  refused 
to  grant  a  writ  of  injunction  under  the  Eail- 
Tyay  Traffic  Act,  17  and  18  Vict.,  c.  31,  on  the 
complaint  of  a  company  having  a  branch  on 
a  trunk^  line,  to  restrain  the  parent  company 
from  charging  higher  rates  for  the  convey- 
ance of  passengers  to  the  complainants' 
terminus  than  it  charged  for  the  convey- 
ance of  passengers  to  the  terminus  of  an- 
other branch  line  (in  which  the  plaintiff 
company  was  interested)  extending  over  the 
same  number  of  miles.  To  constitute  an 
■"undue  or  unreasonable  preference"  within 
the  act,  by  reason  of  an  inequality  of  charge, 
it  must  ber'  an  inequality  in  the  charge  for 
traveling  over  the  same  line  or  the  same 
portion  of  the  line.  Caterham  B'y  Co.  v. 
London,  Brighton  and  South  Coast  R'y  Co., 
1  Common  Bench  (N.  S.),  410;  87  E.  C.  L., 
410.     1857. 

15.  Constitutional  law ;  rates  beyond  the 
state.  Unjust  discrimination  was  alleged  in 
freight  on  a  through  contract  f fom  points_  in 
Illinois  to  points  in  another  state.  The  court 
adheres  to  the  conclusion  reached  in  this 
case  in  104  lU.,  476,  holding  g  87  of  the  rail- 
road act,  to  prevent  unjust  discrimination  in 
the  rates  charged  for  carrying  passengers  or 
freights,  to  be  free  from  any  constitutional 
objection,  and  holding  a  railwaj'  company 
liable  to  the  penalty  imposed  by  such  section 
for  discriminating  in  the  rate  of  charges  as  to 
different  contracts  for  through  transporta- 
tion of  freights  from  points  in  Illinois  to 
a  point  in  another  state  for  different  dis- 
tances, charging  a  greater  sum  for  the  less 
distance  of  the  entire  carriage  than  for  the 
greater  distances.  Wabash,  St.  Louis  and 
Pacifie  IVy  Co.  v.  People,  13  Amer.  &  Eng. 
E.  E.  Cases  (111.),  10.     1882. 

16.  Coal  traffic.  An  injunction  was 
asked  against  a  railway  company  under  the 
17  and  18  Vict.,  c.  31,  enjoining  it,—  "first, 
to  carry  for  the  complainant  such  coal  and 
coke  as  he  might  offer ;  secondly,  to  charge 
tolls  not  higher  than  the  tolls  charged  by  it 
for  carrying  coal  and  coke  to  persons  to 
•whom  coal  and  coke  were  also  carried  on 
another  railway  forming  a  continuous  line 
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ith  defendant's,  and  tolls  not  higher  than 
those  charged  by  it  to  persons  with  whom  it 
had  private  agreements  for  such  carriage; 
thirdly,  to  provide  for  the  complainant 
depots  for  depositing  and  receiving  his  coal 
and  coke,  similar  to  those  provided  for  per- 
sons with  whom  it  had  private  agreements, 
along  its  railway,  and  similar  to  those  pro- 
vided at  such  stations  for  persons  who  con- 
signed their  coal  and  coke  to  the  company ; 
fourthly,  to  afford  to  complainant  the  same 
facilities  as  the  company  afforded  to  per- 
sons who  consigned  their  coal  or  coke  to 
the  company;  fifthly,  to  provide  for  com- 
plainant cars  for  carriage  of  his  coal  and 
coke,  and  forwarding  the  same;  sixthly,  to 
afford  to  him  all  reasonable  and  proper 
facilities  and  accommodations  for  unloading 
at  the  various  stations,  and  to  afford  to  him 
at  the  said  stations  the  same  facilities  as  the 
company  affords  to  colliery  owners  or  to  any 
other  persons."  It  was  referred  to  one  of 
the  masters  to  inquire  and  report  upon  the 
following  questions:  "First,  whether  any, 
and  what,  accommodation  and  facilities 
were  provided  or  afforded  at  any,  and  what, 
stations  on  the  line  of  the  railway  for  the 
unloading  of  coal  and  coke,  and  for  what 
persons  and  under  what  circumstances; 
secondly,  whether  the  company  carried  coals 
or  coke  for  persons  other  than  the  com- 
plainant on  terms  different  from  those 
which  the  company  charged  the  com- 
plainant; thirdly,  whether  there  was  any 
difference  between  the  circumstances  under 
which  the  company  had  so  carried  coals  and 
coke  for  such  other  persons  and  those  under 
which  the  company  had  carried  coals  and 
coke  for  the  complainant;  fourthly,  why 
the  company  was  enabled  to  carry  coals 
and  coke  for  such  other  persons  at  a  cost  to 
the  company  less  than  the  cost  to  the  com- 
pany of  carrying  coals  and  coke  for  the 
complainant."  Upon  the  first  point,  the 
master  reported  as  to  the  accommodation 
afforded  by  the  company  for  unloading 
coals  and  coke  at  the  different  stations,  that 
the  company  ascertained  as  nearly  as  possi- 
ble the  consumption  in  the  neighborhood  of 
each  station  and  the  sort  of  coal  required, 
and  entered  into  terms  with  the  collieries 
having  the  particular  description  of  coal  to 
supply  the  required  quantity;  that  a  depot 
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agent  was  appointed  to  manage  the  sale  of 
the  coals  so  supplied,  through  whom  the 
orders  were  transmitted  to  the  colliery,  and 
who  accounted  to  the  colliery  owners  for  the 
proceeds ;  that  all  the  depots  were  allotted 
to  such  agent;  that  all  coal  dealers  were 
treated  alike;  and  that  this  course  was 
adopted  by  the  company  for  the  purpose  of 
preventing  any  obstruction  to  the  general 
traflSc  of  the  railway.  Held,  that  this  was 
not  giving  an  undue  or  unreasonable  pref- 
erence to  any  particular  person  or  company, 
or  subjecting  any  particular  person  to  any 
undue  or  unreasonable  prejudice.  Oxlade 
V.  North  Eastern  B'y  Co.,  1  Common  Bench 
(N.  S.),  454;  87  E.  C.  L.,  453,  1857;  40  Eng. 
Law  &  Equity,  234. 

17.  —  A  railway  company  agreed  with  the 
lessees  of  certain  collieries  to  carry  their 
coals  at  a  somewhat  lower  rate  of  tonnage 
than  it  carried  for  others,  in  consideration 
of  the  owner  of  those  collieries  having  laid 
out  a  large  sum  in  constructing  trani-ways 
to  connect  them  with  the  railway ;  it  also 
made  a  further  reduction,  under  the  influ- 
ence of  a  threat,  that,  unless  it  acceded  to 
the  terms  proposed  by  the  lessees,  the  owner 
would  construct  another  line  of  railway  di- 
rect from  the  collieries  to  the  place  of  ship- 
ment, for  the  use  of  his  tenants,  and  so 
would'divert  from  the  company  a  very  con- 
siderable and  essential  portion  of  its  traffic. 
neld,  that  neither  of  these  was  a  justifiable 
reason  for  the  "undue  preference"  thus 
given.  Harris  and  the  Cockermouth  R'y 
,Co.  In  re,  3  Common  Bench  (N.  S.),  693 ;  91 
E.  C.  L.,  693.    1858. 

18.  —  By  its  scale  of  tariff,  a  railway 
company  divided  the  places  through  which 
its  lines  passed  into  districts,  and  charged  at 
a,  reduced  rate  per  ton  for  coals  carried  a 
given  distance  from  Peterborough  or  Ips- 
wich respectively,  when  consigned  in  full 
train  loads  of  two  hundred  tons  or  thirty- 
five  trucks.  The  advantage  of  this  reduced 
rate  was  given  to  persons  consigning  coals 
from  Peterborough  to  one  of  these  districts 
in  full  train  loads,  though  on  their  arrival  at 
Cambridge,  the  company,  for  its  own  con- 
venience, thought  fit  to  break  up  the  train 
and  carry  about  one-third  of  it  forward  by 
the  ordinary  goods  trains, —  the  whole  con- 
fiignment,  however,  ultimately  finding  its 


way  into  the  district  to  which  it  was  ad- 
dressed by  the  consighor.  Held,  that  this 
was  not  giving  any  undue  preference  to  the 
Peterborough  coal  dealers,  or  imposing  any 
undue  prejudice  on  the  Ipswich  dealers;  al- 
though the  latter  were  unable  to  avail  them- 
selves of  the  lower  rate  of  charge  for  coals 
consigned  by  them  to  the  same  district,  by 
reason  of  the  insufficiency  of  the  demand 
for  sea-borne  coals  at  the  places  comprised 
therein.  Ransome  v.  Eastern  Counties  Rij 
Co.,  8  Common  Bench  (N.  S.),  709;  98  E.  C. 
L.,  708,  1860;  29  Law  Journal  (Common 
Pleas),  339;  1  Neville  &  McNamara,  155. 

19.  —  The  desire  to  introduce  northern 
coke  into  Staffordshire  was  held  not  to  be 
justifiable  ground  for  giving  a  special  rate 
therefor.  Oxlade  v.  North  Eastern  R'y  Co., 
40  Eng.  Law  &  Equity,  234,  1856 ;  1  Common 
Bench  (N.  S.),  454 ;  38  Law  Journal  (Common 
Pleas),  139 ;  1  Neville  &  McNamara,  73. 

20.  —  renting  cells.  The  N.  E.  R'y  Co. 
carried  coals  to  certain  stations  on  its  line 
for  colliery  owners  only,  and  at  such  stations 
there  were  cells  for  the  receipt  and  sale  of 
the  coal  let  to  the  colliery  owners  for  their 
separate  use  at  rents  averaging  less  than 
Sd.  per  ton  on  the  coal  sold,  and  also  unap- 
propriated cells  for  the  receipt  of  coal  sent 
by  colliery  owners  not  renting  cells.  The 
latter  were  charged  a  higher  rate  of  carriage 
than  the  colliery  owners  renting  cells,  and 
in  addition  a  charge  of  3d.  per  ton  in  lieu  of 
rent.  The  rent  and  charge  respectively 
covered  all  terminal  services,  but  the  serv- 
ices rendered  the  colliery  owners  renting 
cells  exceeded  those  rendered  at  the  unap- 
propriated cells.  Held,  that  the  extracharge 
for  carriage,  and  the  charge  of  3d.  per  ton 
in  lieu  of  rent,  occasioned  an  undue  preju- 
dice to  the  colliery  owners  not  renting  cells. 
Locke  V.  Eastern  R'y  Co.,  3  Neville  &  Mc- 
Namara, 44.     1877. 

21.  Damages.  Where,  at  a  former  term 
of  the  court,  it  was  decided  that  the  receiver 
of  a  railway  company,  by  the  adoption  of  a 
contract  with  a  third  party  and  settlements 
with  him  thereunder,  had  discriminated 
against  the  plaintiffs  in  the  rates  charged 
them  for  transportation  of  wheat  and  grain 
over  the  railway  operated  by  him,  contrary 
to  the  provisions  of  the  state  statute,  and 
that  plaintiffs  were  entitled  by  law  to  have 
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their  grain  carried  over  said  line  at  rates 
which  would  put  them  on  an  equal  footing 
with  said  third  party  for  like  transportation, 
and  it  was  referred  to  a  special  master  to 
take  an  account  of  the  amount  of.  such  un- 
favorable discrimination,  and  to  report  the 
result  of  sucli  examination,  held,  that  the 
amount  of  the  fund  which,  under  the  con- 
tract, could  be  used  to  pay  such  third  party's 
commissions,  and  all  expenses  incident  to 
the  business  and  the  receiver's  freight,  is  the 
difference  between  the  prime  cost  of  the 
■wheat  shipped  and  the  net  proceeds  of  sales, 
deducting  freights  and  charges  incurred 
upon  other  lines,  and  after  the  shipment  left 
the  receiver's  road;  and  that  the  amount  of 
discrimination  is  the  difference  between 
such  aiftount,  after  deducting  therefrom 
expenses,  compensation,  rent  of  warehouses, 
interest,  exchange,  insurance,  and  the  outlay 
at  way  stations  made  by  the  receiver  to  se- 
cure the  trade,  and  the  amount  of  the  freight 
charged  to  such  third  party  according  to 
tariff  rates;  and  that  a  decree  be  entered 
accordingly.  Oriesserv.  Mcllrath,  Receiver, 
etc.,  4  McCrary  (U.  S.  C.  C),  413.     1883. 

23.  Exclusive  privilege.  A  contract  of  a 
railway  company  which  gives  to  certain  per- 
sons an  exclusive  advantage  or  monopoly 
over  all  other  transporters  in  the  transporta- 
tion of  goods  is  unjust  and  cannot  be  legally 
enforced.  Messenger  v.  Pennsylvania  B.  B. 
Co.,  37  N.  J.  Law,  531, 1874;  Union  Locomo- 
tive and  Express  Co.  v.  Erie  B'y  Co.,  37  N. 
J.  Law,  23,  1874. 

23.  Illegality.  An  agreement  by  a  rail- 
way company  to  carry  goods  for  certain  per- 
sons at  a  cheaper  ra*e  than  they  will  carry 
under  the  same  conditions  for  others  is  void 
as  creating  an  illegal  preference.  Messen- 
ger V.  Pennsylvania  B.  B.  Co.,  36  N.  J.  Law, 
407, 1873;  12  Amer.  R'y  Rep.,  393. 

24.  Injunction.  The  court  will  not  grant 
an  injunction  against  illegal  charges  until 
the  illegality  is  established  at  law.  Pickford 
V.  Grand  Junction  B'y  Co.,  3  Eng.  R.  R.  & 
Canal  Cases,  538.     1844. 

25.  —  It  is  competent  to  the  court,  under 
the  Railway  Traffic  Act,  17  and  18  Vict.,  c. 
31,  s.  2,  to  interfere  to  prevent  a  railway  com- 
pany from  fixing  the  rate  of  tolls  to  be  taken 
on  the  railway  with  a  view  to  the  promotion 
of  its  own  interests,  where  such  act  subjects 


others  to  unreasonable  disadvantage,  or 
operates  to  their  prejudice  by  giving  undue 
preference  to  third  parties.  Baxendale  and 
Great  Western  B'y  Co.,  In  re,  5  Common 
Bench  (N.  S.),  386;  94  E.  C.  L.,  386,  1858;  1 
Neville  &  McNamara,  302 ;  28  Law  Journal, 
C.  P.,  81 ;  4  Jurist  (N.  S.),  1279. 

26.  —  The  plaintiff,  a  "packed  parcel" 
carrier,  having  been  chai'ged  by  the  defend- 
ant, and  having  paid  to  it  under  protest, 
a  sum  for  tlie  carriage  of  his  packed  parcels 
beyond  the  sum  charged  by  it  to  certain 
wholesale  houses  for  the  carriage  of  goods 
of  a  similar  description,  brought  an  action 
against  it  to  recover  the  amount  of  the  over- 
charge, and  obtained  a  vei-diot,  which  was 
afterwards  upheld  in  the  exchequer  cham- 
ber, upon  argument  of  a  bill  of  exceptions. 
The  defendant  continued,  however,  to  make 
the  same  charges  and  to  receive  the  same 
sums  of  money  from  the  plaintiff  for  the 
carriage  of  his  goods  as  before,  and  he 
therefore  issued  a  fresh  writ  to  recover  the 
money  paid  by  him  during  another  and 
more  recent  interval  of  time.  After  issuing 
the  writ  he  applied,  under  the  provisions  of 
the  Common  Law  Procedure  Act,  1854  (17  and 
18  Vict.,  c.  125),  ss.  79,  83,  for  an  injunction 
to  restrain  the  defendant  from  charging  hira 
for  the  carriage  of  his  goods  "otherwise 
than  equally  with  all  other  persons,  and 
■after  the  same  rate,  in  respect  of  goods  of 
the  like  description  under  the  like  circum- 
stances." Held,  that  the  case  was  not  one 
in  which  the  court  would  exercise  its  statu- 
tory power  to  grant  an  injunction.  Sutton  u» 
South  Eastern  B'y  Co.,  Law  Reports,  1  Ex- 
chequer Cases,  33.     1835. 

27.  —  A.  collected  parcels  and  forwarded 
them  by  railway ;  the  railway  company  re- 
fused to  admit  A.'s  vans  into  its  station  after 
6:30  P.  M.,  but  admitted  its  own  vans  and 
those  of  B.  at  a  later  hour  with  parcels, 
which  it  forwarded  the  same  night.  The 
time  (6:30  P.  M.>  fixed  by  the  company,  as 
that  after  which  it  would  not  receive  goods 
to  be  forwarded  the  same  night,  was  reason- 
able. The  company  in  admitting  its  own 
vans  later  acted  bona  fide,  and  not  with  the 
intention  of  gaining  an  undue  advantage 
over  other  collecting  carriers;  it  admitted 
B.'s  vans  in  consequence  of  an  injunction 
obtained  by  him.     In  two  similar  cases,  in- 
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junctions  under  the  Railway  and  Canal 
Traffic  Act,  1854  (17  and  18  Vict.,  c.  31),  s.  3, 
had  been  granted  by  this  court  to  restrain 
those  companies  from  admitting  their  own 
vans  into  their  station  with  goods  to  be 
dispatched  the  same  night  at  a  later  hour, 
than  those  of  other  persons.  On  an  applica- 
tion by  A.  for  a  similar  injunction  against 
the  present  defendants,  held  (by  Erie,  C.  J., 
and  Montague  Smith,  J.),  that  the  exercise 
'  of  this  special  jurisdiction  by  the  court  being 
subject  to  no  review,  and  depending  in  each 
instance  on  the  special  facts  of  the  case, 
cases  previously  decided  under  it  are  not 
binding  on  the  court  in  the  same  manner 
that  pi'ecedents  in  law  are  binding ;  that  the 
injunction  prayed  would  interfere  with  the 
transport  of  traffic,  which  it  was  the  object 
of  the  legislature  to  facilitate,  and  that  it 
ought  not  to  be  gi-anted.  Palmer  and  Lon- 
don and  Southioestern  JR'y  Co.,  In  re,  Law 
Reports,  1  Common  Pleas  Cases,  588.  1866. 
Contra,  Same  Case,  Law  Reports,  6  Common 
Pleas  Cases,  194;  1  Neville  &  McNamara,  271. 
1871. 

28.  Jurisdiction  of  railway  commission- 
ers. The  commissioners  have  jurisdiction 
to  inquire  into  a  complaint  of  undue  prefer- 
ence being  shown  by  railway  companies  to 
one  town  or  place  over  another  town  or 
place.  Dover  v.  South  Eastern  B'y  Co.,  1 
Neville  &  McNamara,  349.     1873. 

29.  Lex  loci  contractus  governs.  The  le- 
gality of  a  contract  is  determined  by  the  lex 
loci  contractus.  A  railway  company  incor- 
porated for  the  conveyance  of  passengers 
and  goods  from  London  to  Folkstone,  under 
acts  of  parliament  which  prohibited  it  from- 
making  unequal  charges,  obtained  another 
Act  enabling  it  to  establish  a  communication 
by  steam  vessels  with  Boulogne,  which  last 
mentioned  act  contained  no  provision  as  to 
equality  of  rates  for  the  carriage  of  goods. 
There  was  nothing  in  the  law  of  France 
which  disabled  the  company  as  a  public  car- 
rier from  making  such  contracts  for  that 
purpose  as  it  might  think  most  for  its  own 
interest.  The  company  by  its  tariff  charged 
certain  rates  for  small  parcels,  with  double 
charge  for  "packed  parcels."  Held,  that,  so 
far  as  regarded  the  contract  for  the  carriage 
of  such  parcels  from  Boulogne  to  London, 
there  was  nothing  illegal  in  this  charge. 


Branley  V.  South  Eastern  Ry  Co.,  12  Com- 
mon Bench  (N.  S.),  63 ;  104 E.  C.  L.,  63.  1863. 
80.  Live  stock ;  conditions  of  shipments. 
No  recovery  can  be  had  from  a  railway  com- 
pany under  s.  10,  ch.  68,  Laws  of  1874,  for 
discrimination  in  charges  for  cars  between 
different  shippers  of  stock,  unless  it  is  shown 
that  the  shipments  were  made  upon  like 
conditions.  Paxon  v.  Illinois  Central  R.  R. 
Co.,  56  la.,  437.     1881. 

31.  Main  and  branch  lines;  rates.  The 
G.  R'y  Co.  leased  a  branch  line,  on  which 
F.,  a  coal  owner,  resided;  and  made  two 
tables  of  rates  for  coals  —  one  applicable 
to  the  main  line  and  the  other  to  the 
branch  line,  the  latter  being  the  higher  of 
the  two  rates.  When  F.  sent  his  coals 
along  the  branch  line,  he  was  charged  at 
the  branch  rates,  but  when  his  coals  got  to 
the  main  line,  then  at  main  rates;  whereas, 
when  coal  owners  living  on  the  main  line 
sent  their  coals  from  the  main  line  on  to  the 
branch  line,  they  were  charged  for  the 
whole  distance  (i  e. ,  both  on  the  branch  and 
the  main  line)  at  the  main  line  rates  only. 
The  special  act  applicable  to  the  branch  line 
(which  also  incorporated  the  Railways 
Clauses  Act)  provided,  that  the  rates  should 
"  be  made  equally  to  all  persons  in  respect 
of  goods  passing  over  the  same  portion  of, 
and  over  the  same  distance  along,  the  rail- 
way and  under  the  like  circumstances,  and 
no  reduction  or  advance  shall  be  made  par- 
tially, either  directly  or  indirectly,  in  favor 
of  or  against  any  particular  person."  Held 
(the  two  lords  differing  in  opinion),  that  the 
rates  charged  upon  F.  was  no  violation  of 
the  equal  rates  clause.  Finnie  v.  Glasgow 
and  South  Western  B'y  Co.,  34  Eng.  Law  & 
Equity,  11.     1855. 

32.  Overcharge;  connecting  lines;  re- 
covery back.  The  Bristol  and  Exeter  R'y 
and  the  Great  Western  R'y  are  continuous 
lines,  but  are  worked  by  independent  com- 
panies ;  and  by  their  acts  of  parliament  are 
bound  to  charge  all  persons  equally  under 
the  same  circumstances  for  the  carriage  of 
goods,  etc.  By  the  scale  bills  issued  by  each 
of  the  companies,  certain  sums  were  speci- 
fied as  the  charges  for  the  carriage  of  goods 
where  the  goods  were  to  be  collected  and 
delivered  by  the  companies ;  and  a  smaller 
sum  was  specified  as  chargeable  where  tba 
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goods  were  to  be  collected  and  delivered  by 
the  parties  themselves.  The  plaintiff,  a  car- 
rier, sent  certain  goods  which  he  had  under- 
taken to  collect  and  deliver  on  his  own 
account  by  the  Bristol  and  Exeter  E'y 
Co.,  to  be  carried  upon  both  lines  of  rail- 
way, but  he  objected  to  the  charges  as  being 
excessive,  and  paid  the  whole  amount 
claimed  under  protest.  Held,  first,  that  he 
was  entitled  to  recover  back  the  amount  so 
paid  in  excess  of  wliat  was  a  fair  and  rea- 
sonable chax'ge,  in  an  action  of  money  had 
and  received,  although  he  had  not  made  any 
tender  of  any  specific  sum  as  a  fair  and  rea- 
sonable charge;  and  secondly,  tiiat  the 
whole  sum  so  paid  in  excess  was  recoverable 
from  the  Bristol  and  Exeter  R'y  Co.,  al- 
though it  had  received  a  portion  of  it  as 
agent  only  of  the  Great  Western  R'y  Co. 
Parker  v.  Bristol  and  Exeter  R'y  Co.,  6 
Welsby,  Hurlstone  &  Gordon  (Exchequer), 
702;  7  Eag.  Law  &  Equity,  538;  30  Law 
Journal  Rep.,  N.  S.  (Exch.),  442,  1851; 
Parker  v.  Bristol  and  Exeter  R'y  Co.,  6  Eng. 
R.  R.  &  Canal  Cases,  776,  1851. 

33.  Packed  parcels.  Where  a  higher  rate 
was  charged  to  S.  for  packed  parcels  con- 
tained in  large  packages  than  was  charged  to 
other,  persons,  held,  that  was  an  inequality 
for  which  S.  was  entitled  to  maintain  an  ac- 
tion. Siitton  V.  Great  Western  R'y  Co.,  3 
Hurlstone  &  Coltman  (Exchequer),  800, 1865 ; 
Oarton  v.  Bristol  and  Exeter  R'y  Co.,  4 
Hurlstone  &  Norman  (Exchequer),  33,  1859. 

34.  —  A  railway  company  by  its  act  of  in- 
corporation was  empowered  to  fix  the  sum 
to  be  charged  by  it  in  respect  of  the  car- 
riage of  small  parcels  (not  exceeding  one  hun- 
dred pounds  each),  "as  to  it  should  seem 
proper ;"  but  that  provision  was  not  to  ex- 
tend to  "  articles,  matters  or  things  sent  in 
large  aggregate  quantities,  although  made 
up  of  separate  and  distinct  parcels,  such  as 
bags  of  sugar,  coffee,  meal,  and  the  like,  but 
only  to  single  parcels  unconnected  with  par- 
cels of  a  like  nature  which  might  be  sent 
upon  the  railway  at  the  same  time."  By  a 
subs^uent  act  it  was  provided  "  that  the 
charges  by  that  act  authorized  to  be  made 
for  the  carriage  of  goods,  etc.,  by  the  com- 
pany, should  be  at  all  times  charged  equally  to 
all  persons,  an'd  after  the  same  rate,  in  I'espect 
of  aU  goods  of  a  hke  description  and  con- 


veyed on  the  same  portion  of  the  line ;  and 
that  no  reduction  or  advance  should  be  made 
either  directly  or  indirectly  in  favor  of  or 
against  any  particular  company  or  person. 
Held,  that  the  company  was  restricted  to  a 
reasonable  charge,  and  was  not  justified  in 
making  an  increased  charge  in  respect  of  the 
conveyance  of  "packed  parcels,"  the  jury 
having  negatived  that  any  additional  risk  or 
expense  was  incurred  in  the  carriage  thereof. 
Piddingtonv.  South  Eastern  R'y  Co.,  5  Com- 
mon Bench  (N.  S.),  Ill ;  94  E.  C.  L.,  109.  1858. 

35.  —  By  special  acts  a  railway  company 
was  entitled  to  charge  for  goods  carried  on 
its  line  at  rates  not  exceeding  certain  rates 
per  ton.  It  was  permitted  to  charge  a  higher 
rate  for  small  parcels  not  exceeding  five 
hundred  pounds  weight,  provided  that  arti- 
cles sent  in  large  aggregate  quantities,  al- 
though made  up  of  separate  parcels,  such  as 
bags  of  sugar,  coffee,  meal,  and  the  like, 
shall  not  be  deemed  small  parcels,  but  such 
term  shall  apply  only  to  single  parcels  in 
sepai-ate  packages.  Plaintiff,  a  carrier,  sent 
to  the  company  at  once  many  packages,  all 
consigned  to  one  consignee,  each  less  than 
five  huQdred  pounds  of  articles  of  similar 
classes,  but  not  being  separate  packages  of 
one  article.  The  company  charged  for  them 
as  separate  parcels.  Held,  that  they  were 
justified  in  so  doing;  the  proviso  applying 
only  to  articles  that  were  of  such  a  nature 
that  a  large  quantity  was  generally  made  up 
in  separate  packages.  Parker  v.  Oreat  West- 
em  R'y  Co.,  6  Ellis  &  Blackburn,  77;  88  E. 
C.  L.,  76 ;  34  Eng.  Law  &  Equity,  301.    1856. 

36.  —  By  s.  171,  5  and  6  W.  4,  c.  cyii,  the 
company  was  empowered  to  fix  the  charges 
on  small  parcels  of  not  to  exceed  five  hun- 
dred pounds  weight,  as  to  it  might  seem 
proper ;  provided  that  the  provision  should 
not  extend  to  articles  in  large  aggregate 
quantities,  although  made  up  in  separate 
parcels,  but  only  to  "single  parcels  uncon- 
nected with  others  of  a  like  nature."  Under 
this  statute  the  company  issued  a  "scale 
bill"  on  which  was  an  intimation  that  it 
would  charge  for  packed  parcels  fifty  per 
cent,  additional  upon  goods  received  from 
other  carriers  only,  and  which  additional 
was  not  charged  the  general  public.  Held, 
an  inequality  under  the  statute.  Parker  v. 
Great  Western  R'y  Co.,  11  Common  Bench, 
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S45;  73  E.  C.  L,,  545.  1851.  See  Parl-cr  v. 
Great  Western  Ry  Co.,  8  Eng.  Law  &  Equity, 
426;  31  Law  Jour.  Rep.  (N.  S.),  C.  P.,  57. 
1851. 

87.  — The  fact  that  the  person  wanting 
the  goods  carried  was  also  a  carrier  does  not 
constitute  a  dissimilarity  of  circumstances  so 
as  to  justify  the  increased  charge.  Edwards 
V.  Great  Western  Railway  Co.,  11  Common 
Bench,  588;  73  E.  C.  L.,  583,  1851;  8  Eng. 
Law  &  Equity,  447;  31  Law  Jour.  Rep.  (N. 
S.),  0.  P.,  73,  1851. 

88.  —  A  railway  act  provided  that  the 
charges  of  the  company  should  be  reasonable 
and  equal  to  all  persons.  The  company  car- 
ried goods  for  other  carriers,  to  whom  it 
made  certain  allowances  as  an  equivalent  for 
the  trouble  of  collection,  etc.,  of  parcels. 
But  in  its  dealings  with  A.,  a  particular  car- 
rier, it  refused  to  make  such  allowances. 
Held,  that  the  charges  were  not  equal  and 
reasonable.  Parker  v.  Great  Western  B'y 
Co.,  7  Manning  &  Granger,  353;  49  E.  C.  L,, 
353,  1844 ;  3  Eng.  R.  R.  &  Canal  Cases,  563. 

89.  —  The  defendant,  a  r.ailway  company 
bound  by  its  act  of  parliament  to  talce  the 
same  rates  and  tolls  from  all  persons  alike 
under  the  same  or  similar  circumstances, 
charged  a  tonnage  rate  upon  goods  over  one 
cwt.,  and  a  higher  rate  for  articles  under 
that  weight.  Where  several  parcels,  each 
under  one  cwt.,  were  delivered  to  the  defend- 
ant by  one  person  in  a  single  assignment  at 
one  and  the  same  time  and  addressed  to  the 
same  consignee,  the  defendant  charged  a 
tonnage  rate  iipon  their  aggregate  weight, 
The  plaintiffs,  common  carriers,  sent  by  the 
defendant's  railway,  large  consignments  of 
goods  directed  to  themselves  as  consignees, 
each  consignment  consisting  of  several 
packages,  many  of  them  having  the  names 
and  addresses  of  the  persons  to  whom  the 
plaintiffs  intended  to  deliver  them.  The  de- 
fendant charged  the  plaintiffs  for  each  pack- 
age contained  in  each  consignment  according 
to  the  weight  of  the  package.  Held,  an  in- 
equality of  charge,  and  that  the  plaintiffs 
were  entitled  to  recover  back  the  excess. 
Baxendale  v.  London  and  South  Western  R'y 
Co.,  4  Hurlstone  &  Coltman  (Exoh.),  180. 
1868. 

40,  Passenger  rates.  The  court  refused 
to  grant  a  rule  for  an  injunction  against  the 


Eastern  Counties  Railway  Company,  under 
the  Railway  and  Canal  Traffic  Act,  1854,  to 
compel  it  to  issue  season  tidcota  between 
Colchester  and  London  on  the  same  terms 
as  it  issued  them  between  Harwich  and 
liondon,  upon  a  mere  suggestion  that  the 
granting  the  latter  (the  distance  being  con- 
siderably greater)  at  a  much  lower  rate  than 
the  former  was  an  undue  and  unreasonabis 
preference  of  the  inhabitants  of  Harwicli 
over  those  of  Colchester.  jTones  r.  Eastern 
Counties  R'y  Co.,  1  Neville  &  McNamara,  45, 
1858;  Jones  and  Eastern  Counties  R'y  Co., 
In  re,  3  Common  Bench  (N.  S.),  718 ;  91  E.  C. 
L.,  716,  1858. 

41.  —  A  railway  company  having  fl.Kod 
the  rates  for  passengers  traveling  between 
the  tei'mini  of  the  line  according  to  a  much 
lower  scale  than  the  i-ates  charged  for  pas- 
sengers traveling  betveeen  intermediate  sta- 
tions, held,  tliat  no  one  has  a  title  to 
complain  of  such  proportional  rating,  unless 
there  be  a  competition  of  intei-est,  or  unless 
the  complainer  set  forth  personal  disadvan- 
tage .to  himself;  the  mere  statement  that 
the  complainer  has  frequent  occasion  to 
travel  upon  the  rt^ilway  not  being  sufficient. 
Hozier  v.  Caledonian  Ky  Co.,  1  Neville  & 
McNamara,  37.     1855. 

42.  Quantities ;  rates.  The  serond  section 
of  the  Railway  and  Canal  Traffic  Act,  1854, 
is  not  contravened  by  a  x-ailway  company 
carrying  at  a  lower  rate,  in  consideration  of 
a  guaranty  of  large  quantities  and  full  train 
loads  at  regular  periods,  provided  the  real 
object  of  the  company  be  to  obtain  thereby 
a  greater  remunerative  profit  by  the  dimin- 
ished cost  of  carriage,  although  the  effect 
may  be  to  exclude  from  the  lower  rate  those 
persons  who  cannot  give  such  a  guaranty. 
Nicholson  v.  Great  Western  Ry  Co.,  1  Neville 
&  McNamara,  121,  ISoS;  5  Common  Bench 
(N.  S.),  366;  38  Law  Journal,  Common  Pleas, 
89;  4  Jurist  (N.  S.),  1187. 

43.  —  Discrimination  in  the  rates  of  freight 
charged  by  a  railroad  company  to  shippers, 
based  solely  on  the  amount  of  freight 
shipped,  without  reference  to  any  conditions 
tending  to  decrease  the  cost  of  transporta- 
tion, are  discriminations  in  favor  of  capital, 
anil  contrary  to  sound  public  policy.  Hays 
V.  Pennsylvania  Co.,  12  Federal  Reporter, 
809.     1883, 
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44.  —  The  plaintiffls  were  engaged  in  min- 
ing coal  at  Salineville,  Ohio,  for  sale  in  the 
Cleveland  market.  They  were  wholly  de- 
pendent on  the  defendant  for  transportation. 
The  regular  tariff  between  those  points  was 
f  1.60  per  ton,  with  a  rebate  of  from  thirty 
to  seventy  cents  per  ton  to  persons  shipping 
over  five  thousand  tons  during  a  year ;  tlie 
amount  of  rebate  being  graduated  according 
to  the  quantity  shipped.  Under  this  schedule 
plaintiffs  were  required  to  pay  higher  rates 
on  the  coal  shipped  by  them  than  were  ex- 
acted from  other  and  rival  parties,  who 
shipped  larger  quantities.  The  defendant 
claimed  that  the  discriminations  were  made 
in  good  faith,  to  stimulate  production  and 
increase  its  tonnage,  and  were  within  the 
discretion  confided  by  law  to  every  common 
carrier.  In  an  action  to  recover  back  the 
excess  of  tariff  paid  by  plaintiffs,  held,  that 
Buch  discriminations  were  illegal,  and  that 
plaintiffs  were  entitled  to  recover  the  amount 
paid  by  them  in  excess  of  the  rate  accorded 
to  their  most  favored  competitor,  with  in- 
terest thereon.     lb. 

45.  Special  agreements.  Special  agree- 
ments in  regard  to  carriage  of  goods,  giving 
special  advantages,  are  not  illegal  where  the 
carrier  is  willing  to  afford  the  same  facilities 
to  others  upon  the  same  terms.  Nicholson 
and  Great  Western  B'y  Co.,  In  re,  5  Com- 
mon Bench  (N.  S.),  366;  94  E.  C.  L.,  366,  1858; 
Same  Case,  7  Common  Bench  (N.  S.),  755 ;  97 
E.  C.  L.,  754,  1860. 

46.  —  It  is  not  a  valid  consideration  for  a 
reduced  rate  that  the  party  favored  is  a  cus- 
tomer also  of  the  same  railway  company  in 
goods  of  a  different  kind.  Bellsdyke  Goal 
Co.  V.  North  British  R'y  Co.,  3  Neville  &  Mc- 
Namara,  105.     1875. 

47.  Stock  yards.  A  railroad  company 
cannot  bind  itself  to  deliver  to  a  particular 
stock  yard  all  live  stock  coming  over  its  line 
to  a  certain  point,  but  it  is  bound  to  trans- 
port over  its  road  aud  deliver  to  all  stock 
yards  at  such  point,  reached  by  its  tracks  or 
connections,  all  live  stock  consigned,  or 
which  the  shippers  desire  to  consign,  to  them, 
upon  the  same  terms  and  in  the  same  man- 
ner as  under  like  conditions  it  transports 
and  delivers  to  their  competitors;  and  the 
performance  of  this  duty  may  be  compelled 
by  injunction  at  the  suit  of  the  proprietor 


of  the  stock  yards  discriminated  against. 
McCoy  V.  Cincinnati,  etc.,  B.  B.  Co.,  13  Fed- 
eral Reporter,  3.     1883. 

4S.  Statute;  rates.  An  absolute  power 
in  an  act  of  parliament  to  fix  charges  for 
railway  carriage  is  not  rendered  conditional 
by  a  subsequent  clause  requiring  that  all  the 
charges  made  shall  be  made  equally  on  like 
goods  carried  under  like  circumstances  for 
all  persons.  The  condition  only  attaches 
after  the  power  has  been  exercised.  The 
words  "  goods  of  a  like  description  and  quan- 
tity" and  "conveyed  along  the  railway 
under  the  like  circumstances,"  in  the  7  and  8 
Vict.,  c.  iii,  and  "goods  of  the  same  descrip- 
tion ■'  and  "  under  the  same  circumstances," 
in  the  Railways  Clauses  Act,  are  used,  not 
with  reference  to  the  contents  of  the  par- 
cels, but  to  the  parcels  themselves,  that  is, 
like  or  different  for  the  purposes  of  carriage ; 
and  these  words  are  used  with  reference 
to  the  conveyance  of  goods  and  not  to  the 
persons  who  send  them.  Great  Western  B'y 
Co.  V.  Sutton,  Law  Reports,  4  English  &  Irish 
Appeal  Cases,  326.     1868. 

49,  Undue  preference.  A  railway  com- 
pany permitted  a  carrier  (who  also  acted 
as  superintendent  of  its  goods  traflSc)  to 
hold  himself  out  as  its  agent  for  the  re- 
ceipt of  goods  to  be  carried  on  its  line,  and 
his  office  as  the  receiving  office  of  the  com- 
pany ;  and  goods  were  received  by  him  at 
that  place  without  i-equiring  the  senders  to 
sign  conditions  which  the  company  required 
all  other  carriers  who  brought  goods  to  its 
station  to  sign.  Held,  an  undue  preference, 
and  the  subject  of  an  injunction  under  the 
17  and  18  Vict.,  c.  21.  Baxendale  v.  Bristol 
and  Exeter  B'y  Co.,  11  Common  Bench  (N. 
S.),  787;  103  E.  C.  L.,  787,  1863;  1  NevUle  & 
McNamara,  329. 

50.  —  A  railway  company,  with  the  object 
of  discouraging  the  construction  of  a  com- 
peting line,  carried  slate  for  certain  quarry 
owners,  who  agreed  to  send  all  their  slate 
over  the  railway  company's  line  for  a  fixed 
number  of  years,  at  a  less  rate  than  it 
charged  for  the  same  service  to  the  com- 
plainant quai-ry  owners,  who  were  offered, 
but  refused  to  bind  themselves  by,  such  an 
agreement.  Held,  that  this  was  an  undue 
preference  within  the  meaning  of  the  Rail- 
way and  Canal  Traffic  Act,  1854,  §  3.     Diph- 
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wys  Casson  Slate  Co.  v.  Festiniog  R'y  Co., 
2  Neville  &  MoNamara,  73.     1874. 

51.  —  It  is  not  a  legitimate  ground  for 
giving  a  preference  to  one  of  the  customers 
of  a  railway  company,  that  he  engages  to 
employ  other  lines  of  the  company  ior  the 
carriage  of  traffic  distinct  from  and  un- 
connected with  the  goods  in  question ;  and 
it  is  undue  and  unreasonable  to  charge  more 
or  less  for  the  same  service,  according  as  the 
customer  of  the  railway  thinks  proper  or 
not  to  bind  himself  to  employ  the  company 
in  other  and  totally  distinct  business.  Bouo- 
endale  and  Chreat  Western  B'y  Co.,  In  re,  5 
Common  Bench  (N.  S.),  309;  94  E.C.  L.,  308, 
1858;  1  NevUle  &  McNamara,  191;  38  Law 
Journal,  Common  Pleas,  69;  4  Jurist  (N.  S.), 
1341. 

52.  —  The  Great  Western  R'y  Co.  had  an 
office  at  C.  for  the  reception  of  goods  to  be 
carried  by  it  on  its  railway,  and  an  agent 
there  to  whom  goods  arriving  at  the  station 
addressed  to  persons  residing  in  Cirencester 
were  intrusted  for  delivery  on  account  and 
for  the  profit  of  the  company.  The  com- 
plainant, a  common  caiTier  at  C,  complained 
that  the  company  refused  to  recognize  or 
act  upon  general  orders  signed  by  the  con- 
signees of  goods  directing  the  company  to 
hand  over  to  him  (the  complainant),  for  de- 
livery, all  goods  which  might  arrive  at  the 
C.  station,  addressed  to  such  consignees; 
but  that  they  required  him  (the  complain- 
ant) to  produce  on  each  occasion  a  special 
order,  describing  the  particular  goods  wh^ch 
the  consignees  desired  to  have  delivered  to 
them  by  him ;  no  such  special  (or  any)  orders 
being  required  from  the  company's  own 
agent.  Held,  that  this  was  ground  for  an 
injunction  under  the  Railway  and  Canal 
Traffic  Act,  17  and  18  Vict,,  c.  31,  s.  3,  it 
being  an  undue  and  unreasonable  prejudice 
to  the  complainant  in  the  conduct  of  his 
business  of  a  carrier,  and  an  undue  prefer- 
ence and  advantage  to  the  company  itself. 
Parkinson  v.  Great  Western  Ry  Co.,  Law 
Reports,  6  Common  Pleas  Cases,  554.    1871. 

63.  —  A  railway  company,  with  a  view  to 
compete  with  other  can-iers  in  the  collection 
and  carriage  of  goods,  established  receiving 
offices  in  various  parts  of  London,  from 
which  goods  were  brought  in  vans  to  the 
railway  station.     The  gates  of  the  station 


were  closed  against  the  vans  of  the  com-  "\ 
plaiuant  and  other  carriers  at  6:30  P.  M,, 
.  .  .  but  the  company's  own  vans  were 
admitted  at  a  much  later  hour,  and  the  goods 
brought  by  them  were  forwarded  by  the 
same  night's  trains.  Held,  that  this  was 
giving  an  undue  and  unreasonable  preference 
to  the  company's  own  traffic,  to  the  preju- 
dice of  the  complainant ;  and  a  rule  for  an 
injunction  under  the  Railway  and  Canal 
Traffic  Act  (17  and  18  Vict.,  c.  31),  si  3,  was 
made  absolute  with  costs.  Palmer  and  Lon- 
don and  Brighton  R'y  Co.,  In  re.  Law 
Reports,  6  Common  Pleas  Cases,  194,  1871 ;  1 
Neville  &  McNamara,  371. 

54.  —  distance  of  carriage.  The  com- 
pany made  a  scale  of  charges  for  the  car- 
riage of  coals  fi'om  Peterborough  and 
Ipswich  respectively  to  various  places,  the 
effect  of  which  was  to  diminish  the  natural 
advantages  which  the  Ipswich  dealers  pos- 
sessed oyer  those  of  Peterborough,  from 
their  greater  proximity  to  those  places,  by 
annihilating  (in  point  of  expense  of  carriage) 
in  favor  of  the  latter  a  certain  portion  of 
the  distance  between  Peterboi'ough  and 
those  places.  Held,  an  undue  preference  to 
the  Peterborough  dealers  over  those  of  Ips- 
wich. Ransome  and  Eastern  Counties  Ry 
Co.,  In  re,  4  Common  Bench  (N.  S,),  135;  93 
E,  C.  L,,  135;  37  Law  Jour.  (N,  S.),  Common 
Pleas,  166;  4  Jurist  (N.  8,'),  283;  1  NeviUe  & 
McNamara,  109.     1858. 

55.  Unequal  rates.  A  common  carrier 
is  bound  to  charge  only  reasonable  rates  for 
the  carriage  of  goods.  Such  requirement 
does  not  compel  the  carrier  to  charge  equal 
rates  to  all  persons.  And  a  contract  to  give 
a  certain  lumber  company  a  reduced  rate  in 
preference  to  all  others  is  not  invalid,  where 
the  charges  made  to  other  parties  are  not 
unreasonable.  Johnson  v.  Pensacola  and 
Perdido  R.  R.  Co.,  16  Fla.,  633.     1878. 

56.  Unloading  goods.  The  S.  W.  R'y  Co. 
had  been  in  the  habit  of  unloading  goods 
coming  by  its  line  from  the  Southampton 
docks  consigned  to  carriers  in  London,  out 
of  its  trucks,  and  of  placing  them  (by  its 
servants)  in  or  conveniently  near  to  the 
wagons  of  the  consignees,  without  any  extra 
charge.  This  practice  it  discontinued,  re- 
fusing to  allow  its  servants  to  unload  the 
trucks  without  an  extra  charge  for  such 
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service,  except  in  the  case  of  Messrs.  Pick- 
ford,  wliose  goods  it  continued  to  unload  as 
before,  the  smalhieSs  of  their  quantity,  and 
the  fact  of  their  being  carried  intermixed 
with  the  company's  own  traffic,  rendering  it 
(as  the  company  alleged)  more  convenient 
to  itself  so  to  do.  C,  however,  another 
carrier,  was  denied  the  aid  of  the  company's 
servants  in  the  unloading  of  his  goods  of 
the  same  description,  and  coming  from  the 
same  place,  the  company  alleging  that  the 
same  reasons  did  not  apply  to  his  goods  as 
to  Messrs.  Pickford's,  inasmuch  as  the  for- 
mer came  in  large  quantities  and  in  separate 
trucks.  The  court  refused  to  make  abso- 
lute a  I'ule  for  an  injunction  under  the  Rail- 
way Traffic  Act,  1854  (17  and  18  Vict.,  c.  31), 
enjoining  the  company  to  unload  the  trucks 
containing  C.'s  goods,  and  to  deliver  such 
goods  to  C.  by  placing  the  same  in  or  adja- 
cent to  his  wagons, — holding  the  demand  to 
be  too  large.  But  they  intimated  that,  if 
C.'s  complaint  had  been  confined  to  the 
company's  giving  an  advantage  to  Messrs. 
Pickford  in  the  unloading  of  their  goods, 
which  they  withheld  from  him,  C.  might 
have  been  entitled  to  relief  under  the  statute. 
Cooper  V.  London  and  South  Western  R'y 
Co.,  4  Common  Bench  (N;  S.),  738;  93  E.  C. 
L.,  738;  1  Neville  &  MoNamara,  185 ;  37  Law 
Jour.  (N.  S.),  Common  Pleas,  334.     1858. 


DISPATCH  COMPANIES. 

See  Carbiaoe  of  Merchandise;  Connbotin(j  Lines. 

1.  Contract.  A  contract  between  A.,^a 
dispatch  company,  and  B.,  a  railroad  com- 
pany, whose  I'oad,  in  connection  with  those 
of  other  companies,  forms  a  continuous  line, 
stipulated  that  B.  should  "  receive,  load  and 
unload,  deliver  and  way-bill,"  all  freight 
sent  to  it  by  A.,  at  such  rates  for  transpor- 
tation as  may  be  established  by  the  railroad 
companies,  and  shoiild,  while  assuming  all  the 
risks  of  a  common  carrier,  pay  for  all  dam- 
age to  or  loss  of  property  while  on  its  road 
or  in  its  possession.  A  similar  contract  was 
entered  in  by  A.  with  each  of  the  other 
companies,  between  which  there  was  an  ar- 
rangement that  the  amount  charged  for  the 
through  freight  should  be  divided  between 
them  according  to  the  lengt^i  of  their  re- 


spective roads;  that  each  company  should 
pay  for  losses  occurring  on  it^  road;  and 
that  on  such  freight  the  last  carrier  should 
collect  the  charges  from  the  consignee,  de- 
duct its  share  thereof,  account  in  the  same 
way  to  the  next  company,  and  so  on  to  the 
first.  Settlements  were  made  by  the  rail- 
road companies,  periodically,  upon  account- 
ings between  them,  and  each  settled  sepa- 
rately with  A.  Held,  1.  That  B.,  by  its  agree- 
ment with  A.,  incurred  neither  an  obligation 
to  carry  freight  beyond  its  own  road,  nor 
a  liability  for  the  negligence  of  either  of  the 
other  companies.  3.  That  the  arrangement 
between  the  railroad  companies  did  not 
make  them  partners  inter  sese  or  as  to  third 
persons.  Insurance  Co.  v.  Railroad  Co., 
104  TJ.  S.,  146,  1881;  3  Amer.  &  Eng.  R.  R. 
Cases,  360. 


DISSOLUTION. 

1.  Costs.  Where  the  directors  of  a  rail- 
way company,  in  pursuance  of  the  statute 
(S.  &  S.,  343),  applied  to  the  court  for  a  de- 
cree to  dissolve  the  corporation,  on  the 
ground  that  the  object  of  its  creation  had 
wholly  failed  or  become  impracticable,  and 
it  appeai-ed  to  the  court  that  the  corporation 
had  no  property  liable  to  execution  for  pay- 
ment of  the  costs  of  the  proceeding,  lield, 
that  it  was  proper  for  the  court  to  order  that 
the  directors  should  pay  said  cost,  and  that 
in  default  of  such  payment  execution  shotild 
issue  against  them  therefor.  Qodley  v.  Pugh, 
39  Ohio  St.,  438.     1876. 

2.  Stock  and  stockholders.  A  joint  stock 
company  was  formed  for  making  a  railroad, 
but  some  time  afterwards  the  project  was 
abandoned.  One  of  the  shareholders  then 
filed  a  bill,  on  behalf  of  himself  and  all  the 
other  shai'eholders,  except  the  members  of 
the  managing  committee,  who  were  made 
defendants,  praying  for  an  account  of  the 
moneys  received,  and  the  expenses  properly 
incurred,  by  the  defendants,  on  account  of 
the  company;  that  the  plaintiff  and  the 
other  shareholders  might  be  declared  liable 
to  contribute  to  such  expenses  in  propox'tion 
to  the  number  of  their  shares,  or  in  such 
other  proportion  as  the  court  should  think 
just ;  and  that  such  proportion  might  be  de- 
ducted out  of  the  deposits  on  their  shares. 
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and  the  residue  be  repaid  to  them ;  and  that 
the  surplus  of  the  moneys  in  the  hands  of 
the  defendants,  after  discharging  the  debts 
and  liabilities  of  the  company,  mif!;ht  be  ap- 
plied in  aid  of  the  objects  of  *he  suit,  as  the 
court  should  direct.  A  demurrer  to  the  bill, 
for  want  of  equity  and  want  of  parties, 
was  overruled.  Cooper  v.  Webb,  15  Simons 
(Eng.  Ch.),  454.    1846. 

3.  Winding  up  of  railway  companies. 
The  jurisdiction  of  the  court  is  not  affected 
by  the  8th  and  10th  Vict.,  ch.  28,  for  facil- 
itating the  winding  up  of  certain  railway 
companies.  Jones  v.  Lord  OJiarlemont,  16 
Simons  (,Eng.  Ch.),  271.     1818. 


DITCHES. 

1.  Personal  injury.  A  railway  company 
is  entitled  to  the  exclusive  use  of  its  grounds, 
except  at  lawful  crossings  of  public  and  pri- 
vate ways.  Without  a  breach  of  legal  duty, 
it  is  not  guilty  of  actionable  negligence. 
This  rule 'applied  to  a  personal  injury  by 
reason  of  a  traveler  falling  into  a  ditch. 
Omaha  dnd  Bepublioan  Valley  R.  B.  Co.  v. 
Martin,  14  Neb.,  295.     1883. 

2.  Ilight  to  dig;  grant.  A  written  in- 
strument granting  a  railroacl  company  the 
right  to  dig  a  channel  over  the  land  of  the 
grantor  creates  an  easement,  not  a  revocable 
license.  CooAj  v.  Chioago,  Burlington  and 
Quincy  B.  B.  Co.,  40  la.,  451.    1875. 

3.  —  Where  the  owner  of  real  estate  had 
granted  to  a  railroad  company  the  right  to 
dig  a  channel  through  liis  land,  and  while 
the  work  was  in  progress  had  conveyed  the 
land  to  another,  held,  that  the  nature  of  the 
work  was  such  as  to  put  the  grantee  upon 
inquiry  respecting  the  authority  under 
which  it  was  prosecuted.    lb. 


DIVIDENDS. 

See  Stock  and  Stookholdsrs. 


DOGS. 

See  Cabeiaoh  of  Lite  Stock. 


DOMICILE. 

See  Oharteb;  Consolidation;  Rbboyal  or  Oausbs. 


DOWER, 

1.  Purchase  of  land  for  railway  uses. 
The  purchase,  under  Gen.  Stats.,  ch.  68,  g  10, 
by  a  railway  company,  of  land  without  tlie 
limits  of  its  road  necessary  for  depot  and 
station  purposes,  does  not  extinguish  an  ex- 
isting inchoate  right  of  dower  therem.  Had 
the  land  been  taken  by  proceedings  of  con- 
demnation, would  the  dower  have  been  ex- 
tinguished, query  9  Nye  v.  Taunton  Branch 
B.  B.  Co.,  113  Mass.,  277.     1878. 


DRAIN. 

1.  Costs.  Where  a  railway  company  is 
sued  for  damages  for  failure  to  construct  a 
drain,  and  the  damages  recovered  do  not 
amount  to  $50,  the  plaintiff  cannot  recover 
costs.  Rev.  St.,  §  897,  1878;  Baltimore,  Ohio 
and  Chicago  B'y  Co.  v.  Crissman,  11  Amer. 
&  Eng.  R.  R.  Cases  (Ind.),  410.     1883. 


DRAINAGE. 

1.  Implied  grant.  Implied  grants  are  not 
to  be  favored.  Thus,  a  right  of  drainage 
through  the  grantor's  adjoining  land  will 
not  pass  by  implication  (the  deed  beingsilent 
thereon),  unless  such  riglit  is  clearly  neces- 
sary to  the  beneficial  enjoyment  of  the  estate 
conveyed,  though  a  drain  has  already  been 
constructed  through  the  adjoining  land,  and 
is  in  use  at  the  time  of  the  conveyance. 
Dolliff  V.  Boston  and  Maine  B.  B.  Co.,  68 
Me.,  173.    1878, 


DRAWBACKS, 

See    OAnRiAQB   or   Mbkohandisx;    DisomuniATioM; 
Bates. 


DRAW-BRIDGE. 

See  Damaqb;  Eminent  Dobadi. 


DRUNKENNESS. 

See  Injubiks  to  Employes;  iNronna  to  Pbbsons  o« 
the  Track. 
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EASEMENTS. 

1.  Bight  to  dig  well.  The  grantee  of 
"the  right  of  way  over  and  through  the 
land  for  all  purposes  connected  with  the 
construction,  use  and  occupation  of  its  rail- 
way," has  the  legal  right  to  dig  a  well  upon 
such  right  of  way,  and  to  use  the  water 
supplied  by  percolation  for  railway  pur- 
poses, although  such  use  may  materially 
diminish  the  supply  of  water  in  a  spring 
upon  the  grantor's  land.  Hougan  v.  Mil- 
waukee and  St.  Paul  R'y  Co.,  35  la.,  558. 
1872. 


EATING-HOUSES. 

1.  Contract.  A  tenant  who  erects  a  build- 
ing upon  the  land  of  another,  under  contract 
for  mutual  pccupation  and  use,  may  sue  for 
breaches  of  the  contract,  but  cannot  seek  a 
rescission  of  it  and  rf  recovery  of  the  cost  of 
the  building  upon  the  quantum  meruit,  un- 
less there  be  a  covenant  of  purchase.  A 
reserved  right  to  purchase  does  not  create  an 
obligation  to  do  so.     Tdledo,  Wabash  and 

^   Western    R'y    Co.    v.    Jacksonville    Depot 
Building  Co.,  63  111.,  308.     1873. 

2.  Obstruction  of  passage  to.  Where  a 
railroad  company  had  several  tracks  between 
the  depot,  where  the  passengers  got  off  its 
trains,  and  an  eating-house  of  a  party,  and 
trains  were  made  up  at  that  station,  so  that 
it  was  dangerous  for  persons  to  cross  over  to 
the  eating-house,  the  company  will  not  be 
liable  to  the  proprietor  of  the  house  for  leav- 
ing freight  and  other  cars  on  its  side  track, 
so  as  to  make  it  difficult  for  passengers  to 
pass  over  to  his  house.  The  company,  in 
such  a  case,  is  not  obliged  to  keep  open  an 
unobstructed  way  for  the  passage  of  persons 
to  and  fro  aci'oss  its  track  for  the  accommo- 
dation of  the  private  business  of  an  indi- 
vidual, and  the  obstruction  was  a  lawful 
means  to  adopt  for  the  safety  of  passengers, 
and  to' protect  itself  from  liability  for  injury 
to  others  in  crossing.  Disbrow  v.  Chicago 
and  Northwestern  R'y  Co.,  70  111.,  246.     1873. 


EJECTMENT. 

1.  Assessment  of  damages.    In  an  action 
by  the  owner  to  recover  lands  which  have 
Vol.  11  —  18 


been  appropriated  by  a  railroad  company, 
without  the  payment  of  lawful  compensa- 
tion therefor,  where  the  defendant  corpora- 
tion seeks  to  have  the  amount  of  plaintiff's 
damages  assessed  on  the  trial,  pursuant  to 
Gen.  St.  1878,  ch.  34,  §35,  such  damages  are 
to  be  assessed  as  of  the  time  of  the  trial. 
Marin  v.  St.  PomI,  Minneapolis  and  Mani- 
toba R'y  Co.,  30  Minn.,  100,  1883;  10  Amer. 
&Eng.  E."R.  Cases,  333. 

2.  Estoppel.  Mere  silence  and  inaction, 
for  the  time  being,  on  the  part  of  a  land 
owner,  when  informed  that  a  railroad  com- 
pany is  constructing  its  track  over  his  prop- 
erty, will  not  be  construed  into  acquiescence 
so  as  to  estop  him  from  his  action  of  eject- 
ment. Walker  v.  Chicago,  Rock  Island  and' 
Pacific  R.  R.  Co.,  57  Mo.,  375.     1874. 

3.  —  The  owner  of  land  may,  by  his  own 
act,  estop  himself  from  demanding  actual 
payment  of  compensation  as  a  condition 
precedent  to  the  taking  for  public  uses ;  and 
if  he  expressly  consents,  or,  with  full  knowl- 
edge of  the  taking,  makes  no  objection,  but 
permits  a  public  corporation  to  enter  upon 
his  land  and  expend  money,  and  carry  into 
operation  the  purposes  for  which  it  is  taken, 
he  may  not  then  be  permitted  to  eject  the 
parties  from  possession  for  want  of  payment 
of  the  compensation.  Pryzbylowicz  v.  Mis- 
souri River  R.  R.  Co.,  17  Federal  Reporter, 
493.     1881. 

4.  —  When  the  owner  has  knowledge  of 
the  fact  that  a  company  is  proceeding  to 
locate  and  cbnstruct  its  road  on  his  land,  and 
allows  it  to  expend  large  sums  of  money  in 
improvements  for  this  purpose,  without  in- 
terfering, he  is  estopped  from  evicting  it  by 
ejectment.  New  Orleans  and  Selma  R.  R. 
Co.  V.  Jones,  63  Ala.,  48,  18S0;  3  Amer.  & 
Eng.  R.  R.  Cases,  435. 

5.  Judgment.  A  judgment  for  possession 
of  real  estate  against  a  party,  not  in  posses- 
sion, and  who  holds  only  a  naked  legal  title, 
does  not  affect  the  rights  of  one  not  a  party 
to  the  action,  who  has  possession  and  full 
equitable  title.  Kansas  Pacific  R.  R.  Co.  v. 
McBratney,  13  Kans.,  1.    1873. 

6.  Jurisdicti9n.  Ejectment  having  been 
brought  in  C.  county  for  lands  then  situate 
in  that  county,  the,  subsequent  inclusion  of 
the  lands  within  another  county  by  act  of 
the  legislature  did  not  divest  the  jurisdiction 
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of  the  circuit  court  for  C.  county,  in  the  ab- 
sence of  any  provision  in  the  act  upon  that 
subject.  Cornell  University  v.  Wisconsin 
Central R.  E.  Co.,  49  Wis.,  158.     1880. 

7.  Lease  ;  forfeiture.  Upon  forfeiture  of 
a  lease  an  action  of  ejectment  may  be  main- 
tained to  recover  possession.  Horton  v.  New 
York  Central  and  Hudson  River  R.  R. 
Co.,  12  Abbott's  New  Cases  (N.  Y.),  30- 
1883. 

8.  Occupancy ;  notice.  Occupancy  of  land 
by  a  railway  in  course  of  construction  is 
constructive  notice  of  the  company's  rights 
therein.  Detroit  and  Milwaukee  R.  R.  Co. 
V.  Brown,  37  Mich,,  533.     1877. 

9.  Pleading.  In  an  action  of  ejectment  for 
possession  of  an  undivided  interest  in  a  tract 
of  land,  held,  that  it  was  not  necessary  to  al- 
lege in  the  complaint  that  the  defendant  had 
not,  since  its  entry  upon  the  premises,  ac- 
quired the  right  to  the  possession  by  con- 
demnation for  the  .purposes  of  its  road. 
This  would  be  a  matter  of  defense.  Neither 
was  it  necessary  to  allege  that  the  defendant 
was  not  the  owner  of  the  other  undivided 
interest,  or  in  possession  under  such  owner. 
This  would  also  be  a  matter  of  defense. 
Hennessy  v.  St.  Paul,  Minneapolis  and  Mani- 
toba R'y  Co.,  30  Minn.,  55,  1882;  10  Amer. 
&Eng.  R.  R.  Cases,  112. 

10.  —  In  ejectment  for  land  occupied  by 
defendant's  railroad  and  depot,  the  defend- 
ant, in  effect,  pleaded  that  it  had  entered  by 
perinission  .of  the  plaintiffs,  and  had  paid 
plaintiffs  for  the  right  of  way  over  the  land, 
and  for  the  privilege  of  maintaining  a  depot ; 
and  that  thereupon  the  plaintiffs  had  granted 
to  the  defendant  said  right  and  privilege. 
The  court  did  not  find  on  this  issue,  but  in 
effect  found  that  the  plaintiffs  had  consented 
to  the  erection  of  the  depots,  and  had  I'ecog- 
njzed  the  land  as  the  property  of  the  de- 
fendant, and  had  waived  error  in  the  location 
of  the  premises.  Held,  that  the  finding  was 
beyond  the  issue,  and  that  the  findings  were 
defective  in  not  finding  upon  the  issue  pre- 
sented. Robinson  v.  Pittsburg  R.  R,  Co.,  57 
Cal.,  417,  1881 ;  2  Amer.  &  Eng.  R.  R.  Cases, 
429. 

11.  —  misjoinder.  An  action  for  conse- 
quential damages  to  adjoining  land  cannot 
be  joined  with  an  action  for  possession  of 
land  unlawfully  taken  by  a  railway  com- 


pany. Welsh  V.  Chicago  and  Northwestern 
iJ'y  Co.,  34  Wis.,  494.     1874. 

12.  —  description  of  boundaries.  A  com- 
plaint in  ejectment  for  land  described  by 
reference  to  monuments  need  not  aver  posi- 
tively the  existence  of  such  monuments. 
Thus,  when  the  land  is  described  as  all  that 
part  of  a  designated  lot  lying  within  one 
hundred  feet  on  either  side  of  a  certain  rail- 
road trade,  it  is  no  obj.ection  to  the  complaint 
that  it  does  not  positively  aver  that  there  is 
a  track  on  the  land.  May  v.  St.  Paul  and 
Pacific  R.  R.  Co.,  26  Minn.,  74.    1879. 

18.  —  possession.  In  ejectment,  where 
the  defendant  claimed  title  to  the  whole 
premises,  disclaiming  as  to  no  part  therof, 
held  immaterial  that  the  defendant  was  in 
actual  possession  of  Only  a  part.  Colorado 
Central  R.  R.  Co.  v.  Smith,  5  Colo.,  100. 
1879.  ' 

14,  —  variance.  Pleading  held  sufficient, 
under  the  evidehoe,  as  to  the  description  of 
the  premises  in  dispute.  Chicago  atid  Alton 
R.  R.  Co.  v.  Morgan,  69  III,  492.     1873. 

16.  Practice.  Practice  under  the  Michi- 
gan statutes  considered.  Michigan  Central 
R.  R.  Co.  V.  McNaughton,  45  Mich.,  87.  1881. 

IG.  Blg'ht  of  possession.  In  an  action  by 
the  owner  of  the  fee  to  recover  land  used  by  a 
railway  company  for  its  road-bed,  where  de- 
fendant claimed  only  a  right  of  possession, 
the  presiding  judge  charged  the  jury  that 
the  plaintiff  had  the  title  and  they  must  find 
for  him  the  land  in  dispute  and  damages. 
Held,  erroneous,  as  the  right  of  title  does 
not  necessarily  carry  with  it  the  right  of 
possession ;  and  for  such  error  a  new  trial 
was  granted.  Tutt  v.  Port  Royal  and  Au- 
gusta R.  R.  Co.,  16  So.  Car.,  365.     1881. 

17.  —  In  an  action  brought  by  the  trustees 
for  the  recovery  of  a  strip  of  land  used  by  a 
railroad  company  under  a  license,  held,  that 
no  interference  with  the  terms  of  the  deed 
being  alleged  or  proven,  the  plaintiff  could 
not  recover  possession  or  damages  for  its  de- 
tention,   lb. 

18.  Title.  A  will  construed  and  question 
of  title  determined.  Buffington  v.  Summit 
Branch  R.  R.  Co.,  74  Pa.  St.,  162.    1873. 

19.  Trespass.  A  railway  company,  hav- 
ing entered  on  lands  without  the  consent  of 
the  owner,  without  condemnation  by  statu- 
tory proceedings,  and  without  payment  of 
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compensation,  was  a  trespasser,  and  the 
owner  might  have  maintained  trespass  or 
ejectment  against  it,  or  enjoined  by  bill  in 
equity  the  construction  of  its  road  until 
compensation  to  him  was  ascertained  and 
paid.  Jones  v.  New  Orleans  and  Selma  R. 
R.  Co.,  70  Ala.,  237,  1881;  Lyon  v.  Green 
Bay  and  Minnesota  R'y  Co.,  43  Wis.,  538, 
1877;  15  Amer.  R'y  Rep.,  91;  Cox  v.  Louis- 
mile,  New  Albany  and  Chicago  R.  R.  Co., 
48Ind.,  178,  1874;  8  Amer.  R'y  Rep.,  296. 

20.  —  damages.  Where  a  railway  com- 
pany takes  possession  of  land  without  the 
consent  of  the  owner,  and  without  having 
ascertained  and  paid  compensation  under 
the  statute,  it  is  liable  to  an  action  of  eject- 
ment, or  to  an  action  of  trespass,  in  which 
the  owner  may  recover  the  damages  accru- 
ing before  suit  brought,  but  not  permanent 
damages  as  for  the  taking  of  the  land. 
Sherman  v.  Milwaukee,  Lake  Shore  and 
Western  R.  R.  Co.,  40  Wis.,  645,  1876;  13 
Amer.  R'y  Rep.,  459. 

21.  When  land  oivner  not  entitled.  A 
railway  company  constructed  its  road-bed 
over  lands  acquii'ed  by  the  United  States 
under  the  provisions  of  the  direct  tax  act  of 
1863  (13  U.  S.  Stat.,  423),  without  objection 
by  the  government,  or  claim  to  a  right  of 
notice  or  demand  for  the  appointment  of 
commissioners  to  assess  compensation ;  after 
five  years'  use  by  the  railway  company  the 
United  States  sold  this  land  by  metes  and 
bounds,  without  reservation  of  the  road-bed, 
to  v.,  who  had  knowledge  of  its  possession 
and  use  by  the  company.  V.  afterwards 
brought  action  for  the  i-ecovery  of  the  strip 
of  this  land  used  by  the  railway  company, 
and  for  damages,  and  proved  his  title-deed 
from  the  United  States.  Held,  that  V.  was 
properly  non-suited ;  but  without  prejudice 
to  his  right  as  to  compensation.  Verdier  v. 
Port  Royal  R.  R.  Co.,  15  So.  Car.,  476,  1881; 
10  ^Amer.  &  Eng.  R.  R.  Cases,  677 ;  Sams  v. 
Port  Royal  R.  R.  Co.,  15  So.  Car.,  484, 1881. 


ELECTIONS. 

See  Eleotions  of  Coeporatb   OmpioiKBs;   Sdbscbip- 

TIOHS  BY  ConUTIES;  SnBSOKIPTIONS  BY  CiTlES    AND 

lamia. 

1.  Corporate    elections;    ballots.     Two 

tickets  were  voted  upon,  one  containing  the 


name  of  thirteen  directors,  and  the  other  the 
names  of  seven  directors.  Upon  a  petition 
presented  under  g  5,  of  title  4,  of  ch.  18,  of 
part  1  of  the  Revised  Statutes,  by  persons 
who  had  voted  the  ticket  containing  the 
names  of  seven  directors,  to  have  the  persons 
therein  named  declared  entitled  to  that  office, 
held,  that  the  ticket  was  not  void  because  it 
did  not  contain  thirteen  names.  That  no 
stockholder  was  bound  to  vote  for  any  larger 
number  of  persons  than  he  chose,  and  that 
any  number  of  pei-sons  who  might  receive  a 
majority  of  the  lawful  votes  were  elected, 
although  there  was  a  failure  to  elect  the  full 
number  required  by  law.  Vandenburgh  v. 
Broadway  R'y  Co.,  29  Hun  (N.  Y.),  348.  1883. 

2.  —  bondholders.  The  rigiit  of  bond- 
holders to  vote  at  corporate  elections  deter- 
mined under  a  particular  statute.  Hendrie  v. 
Grand  Trunk  R'y  Co.,  3  Ontario  Rep.,  441. 
1883. 

3.  —  right  of  stockholders  to  hold  elec- 
tion. Directors  of  a  corporation  who  are  in 
office  cannot  dispute  the  right  of  a  stock- 
holder to  have  a  new  election  of  directors 
held  in  accordance  with  the  by-laws,  on  the 
ground  that  the  stockholder  bought  his  stock 
with  the  money  of  riVal  companies,  and  in- 
tends to  use  his  legal  rights  as  the  holder  of 
a  majority  of  the  capital  stock  for  purposes 
detrimental  to  the  interests  of  the  corpora- 
tion, and  that  the  proposed  election  of  direct- 
ors is  a  step  towards  the  illegal  control  of  the 
property  and  the  business  of  the  corporation. 
Camden  and  Atlantic  R.  R.  Co.  v.  Elkins,  37 
N.  J.  Eq.,  273.     1883. 

i.  —  time.  In  the  absence  of  any  by-law 
fixing  a  date  within  the  year,  the  election 
should  be  held  upon  the  recurrence  in  the 
following  year  of  the  day  on  which  the  first 
election  was  held,  if  that  were  a  legal  day. 
Vandenburgh  v.  Broadway  R'y  Co.,  39  Hun 
(N.  Y.),  348.     1883. 


ELECTIONS  OF  CORPORATE  OFFICERS. 

See  Elections. 


ELEVATED  RAILWAY. 

See  Injdnctios;  Patents. 

1.  Cases  collated.    The  various  litigatio.i 
in  reference  to  the  construction  of  the  ele- 
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vatcd  railways  in  New  Yorlc  city  will  be 
found  as  follows:  Story  v.  N.  Y.  Elevated  R. 
R.  Co.,  11  Abbott,  New  Oases  (N.  Y.),  330, 
1883;  Same  v.  Same,  3  ib.,  478,  1877;  Sixth 
Avenue  Ry  Co.  v.  Oilbert Elevated  R.  R.  Co., 
48  N.  Y.  Superior  Ct.,  293,  1878;  Gilbert's 
Klci-iitril  Ry  Co.  v.  Anderson,  3  Abbott,  New 
Cases  (N.  Y.),  434,  1877;  Spader  v.  N.  Y.  Ele- 
vated R.  R.  Co.,  8  Abbott,  New  Cases  (N. 
Y.),  4G7,  1877;  N.  Y.  Elevated  R.  R.  Co.,  In 
re,  3  ib.,  401,  1877 ;  Sixth  Avenue  R.  R.  Co.  v. 
Gilbert's  Elevated  R'y  Co.,  8  il).,  873,  1878; 
Ninth  Avenue  R.  R.  Co.  v.  JV.  Y.  Elevated  R. 
R.  Co.,  3  ib.,  847,  1877;  Patten  v.  N.  Y.  Ele- 
vatedR.  R.  Co.,  'i  ib.,  808,  1878;  Sixth  Avenue 
R.  R.  Co.  v'.  Gilbert's  Elevated  R'y  Co.,  3  ih., 
53, 1877 ;  Ninth  Avenue  R.  R.  Co.  v.  N.  Y.  Ele- 
vatciVR.  R.  Co.,  8  ib.,  33,  1877;  Caro  v.  Met- 
ropolitan R.  R.  Co.,  46  N,  Y.  Superior  Ct., 
138,  1880;  N.  Y.  Elevated  R.  R.  Co.,  In  re, 
7  Hun  (N,  Y.),  3&9,  1877 ;  Same  Case,  70  N. 
Y,,  837,  .1877;  Gilbert  Elevated  R.  R.  Co., 
In  re,  9  Hun  (N.  Y.),  303, 1878;  Caro  v.  Met- 
ropolitan Elevated  R.  R.  Co.,  64  Howard's 
Practice,  234,  1883;  Haight  v.  New  York  Ele- 
vated R'y  Co.,  49  Howard's  Practice  (N.  Y.), 
30,  IS/.'). 

2.  Compensation.  The  rule,  that  where 
an  individual  conveys  village  or  city  lots, 
designated  upon  a  map  as  abutting  upon  a 
public  street,  the  map  being  referred  to  in 
the  deed,  the  grantee  acquires,  as  against  the 
grantor,  a  right  of  way  over  the  strip  of 
land  referred  to  as  a  street,  although  the 
same  may  not,  in  fact,  be  a  public  street, 
not  having  been  accepted  by  the  public  as 
such;  yet,  as  between  the  parties  to  the 
grant,  the  land  is  deemed  to  have  been  dedi- 
cated to  the  public  by  the  grantor,  and  he 
cannot  thereafter  appropriate  said  lands  to 
any  use  inconsistent  with  their  use  as  a  pub- 
lic street,  applied.  Story  v.  N.  Y.  Elevated 
R.  R.  Co.,  11  Abbott's  New  Cases  (N.  Y.), 
236,  1833;  reversing  Same  v.  Same,  8  ib.,  478, 
1877 ;  Peyser  v.  New  York  Elevated  R.  R.  Co., 
13  Abbott's  New  Cases  (N.  Y.),  376.    1883. 

8.  —  The  city  of  New  York  having  power 
to  lay  out  and  open  streets  and  to  acquire 
land  for  such  purposes,  had  power  to  dedi- 
cate its  own  land  to  such  uses,  and  to  bind 
itself  by  a  covenant  with  its  grantees  of 
abutting  lands  that  a  pt^rticular  street  should 
forever  be  kept  as  a  public  street.    Ib. 


4.  —  Although  the  construction  of  a  sur- 
face railroad  witiiout  a  change  of  grade  is  a 
legitimate  exercise  of  the  power  regulating 
the  use  of  public  streets  for  public  purposes, 
it  seems  that  the  taking  of  permanent  and 
exclusive  possession  for  sidings  and  the  per- 
manent occupation  with  rows  of  standing 
cars,  or  the  erection  of  permanent  depot 
buildings,  would  not  be  within  the  power,  lb. 

5.  —  The  erection  of  an  elevated  rail- 
road,—  such  as  that  described  in  the  evidence 
in  this  case,—  is  inconsistent  with  the  use  of 
a  street  as  a  public  street,  and  is  a  taking 
and  appropriation  of  the  property  of  abut- 
ting owners  for  public  use.    lb. 

a.  —  The  erection  of  an  elevated  railroad 
which,  as  a  fact,  will  to  som'e  extent  obscure 
the  light  of  the  abutting  premises  and  im- 
pair their  general  usefulness  and  depreciate 
their  value,  is  a  taking  of  the  property  of 
the  owner  of  the  premises,  and  such  ease- 
ment requires  compensation.    Ib. 

1.  —  The  right  to  construct  elevated  rail- 
roads in  streets  should  be  made  to  depend 
upon  their  providing  a  suitable  and  suffi- 
cient indemnity  to'  abutting  owners  against 
any  damages  which  they  may  sustain 
thereby;  or,  if  they  may  justly  be  deemed 
too  onerous,  then  provision  should  be  made 
by  law  for  such  indemnity  in  soma  other 
mode.  Until  such  indemnity,  in  a  suitable 
form,  shall  have  been  provided,  the  right  to 
construct  should  be  denied.  Brooklyn  Rapid 
Transit  Co.,  In  re,  63  Howard's  Practice 
(N.  Y.),  404.     1883. 

8.  —  The  supreme  court  has  the  power, 
and  it  is  their  duty,  to  review  the  report  of 
commissioners  appointed  by  the  general 
term,  pursuant  to  the  provisions  of  the 
Rapid  Transit  Act  of  1873,  upon  the  facts, 
and,  after  a  consideration  of  all  the  circum- 
stances, to  determine  the  question  whether 
private  rights  and  interests  should  be  yielded 
for  the  sake  of  tlie  public  good.    Ib, 

9.  —  The  erection  of  an  elevated  railway 
in  a  street  is  an  appropriation  of  the  prop- 
erty of  adjoining  property  owners,  for 
wliich  they  are  entitled  to  compensation.  A 
full  discussion  of  the  law  in  relation  to 
building  of  elevated  railways  is  had  in  this 
case.  Story  v.  New  York  Elevated  R.  R 
Co.,  90  N.  Y.,  133,  1883;  7  Amer.  &  Eng.  E. 
R.  Cases,  596. 
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10.  —  The  franchise  to  use  a  highway  for  a 
particular  purpose  authorizes  the  appropria- 
tion of  so  much  only  as  is  requisite  to  carry 
into  effect  the  design  for  which  the  power 
of  appropriation  was  given,  and  this  privi- 
lege is  exhausted  by  the  appropriation  in 
fact  of  so  much  of  the  roadway  as  the  exi- 
gencies of  such  design  actually  require. 
Sixth  Avenue  IVy  Co.  v.  Gilbert  Elevated  R. 
R.  Co.,  43  N.  Y.  Superior  Ct.,  293.     1878. 

11.  —  The  franchise  authorizing  a  corpo- 
ration to  use  for  the  purpose  of  a  railroad 
streets  opened  in  the  city  of  New  York, 
under  the  act  of  1813,  or  parts  thereof,  does 
not  take  away  any  property  or  right  of  prop- 
erty of  the  abutting  owners  in  the  streets. 
Ih. 

12.  —  The  construction  of  an  elevated 
railway  over  the  street  is  not  an  injury  for 
which  a  street  railway  company  is  entitled 
to  compensation,  neither  as  an  injury  to  its 
railway  franchise  nor  to  its  real  property 
abutting  the  street.  lb.  But  see  Story  v. 
N.  Y.  Elevated  R.  R.  Co.,  11  Abbott,  New 
Cases  (N.  Y.),  236.     1882.     , 

13.  Constitutional  law.  Section  36  of  the 
Rapid  Transit  Act  (ch.  606,  Laws  of  1875), 
authorizing  certain  existing  corporations, 
whose  routes  coincide  with  those  determined 
upon  by  the  comiiiissioners  appointed  under 
said  act,  to  construct  and  operate  railways 
thereon  upon  fulfilment  of  the  require- 
ments of  the  act,  is  not  in  violation  of  the 
constitutional  provisions  (art.  8,  §  18)  pro- 
hibiting the  passage  of  a  private  or  local 
bill  granting  to  any  corporation  the  right  to 
lay  down  railroad  tracks,  or  granting  to  it 
any  exclusive  privilege,  immunity  or  fran- 
chise. Gilbert  Elevated  R'y  Co.,  In  re,  70  N. 
Y.,  861,  1877;  19  Amer.  R'y  Rep.,  186. 

14.  Contract.  Contract  between  two  ele- 
vated railway  companies  considered,  and 
held,  that  an  injunction  could  not  be  sus- 
tained to  restrain  suits  of  dissatisfied  stock- 
holders. Manhattan  R'y  Co.  v.  New  Yorle 
Elevated  R'y  Co.,  29  Hun  (N.  Y.),  309.     1888. 

15.  —A  contract  for  the  erection  of  an 
elevated  railway  construed.  New  England 
Iron  Co.  V.  Gilbert  Elevated  R.  R.  Co.,  91 
N.  Y.,  153.     1883. 

16.  Injunction.  The  operation  of  the  de- 
fendant's elevated  railway  may  be  enjoined 
as  a  nuisance  where  its  operation  is  of  such 


character  as  to  pollute  the  air  of  abutting 
dwelling  houses.  Caro  v.  Metropolitan  R. 
R.  Co.,  46  N.  Y.  Superior  Ct..  138.     1880. 

17.  —  An  injunction  asked  by  a  street 
railway  company  against  an  elevated  rail- 
way denied.  Ninth  Avenue  R.  R.  Co.  v.  N. 
Y.  Elevated  R.  R.  Co.,  7  Daly  (N.  Y.),  174. 
1877.  ' 

18.  Lease.  The  leases  of  the  elevated  rail- 
ways to  the  Manhattan  R'y  Co.  examined. 
N.  Y.  Elevated  R.  R.  Co.  v.  Manhattan  R'y 
Co.,  68  Howard's  Practice  (N.  Y.),  14.     1881. 

19.  —  The  appointment  of  a  receiver  did 
not  terminate  the  lease.     lb. 

20.  Parks  and  highways.  The  fee  of  the 
parkway  leading  to,  and  the  road  adjoining, 
the  concourse  constructed  by  the  park  com- 
missioners of  Brooklyn,  under  ch.  588  of 
1874,  as  amended  by  ch.  489  of  1875,  was  not 
vested  in  the  county  of  Kings,  but  remained 
in  the  former  owners.  The  county  of  Kings 
cannot  maintain  an  action  to  restrain  the  con- 
struction of  an  elevated  railroad  across  it, 
on  the  ground  of  its  ownership  of  the  fee  ' 
therein,  or  on  the  ground  that  the  railroad 
wiU  frighten  teams  and  diminish  the  value 
of  the  adjoining  lots,  which  are  to  be  as- 
sessed to  reimburse  the  county  for  the  money 
borrowed  by  it  by  the  issue  of  bonds,  for  the 
purpose  of  paying  the  cost  of  the  improve- 
ments made  under  the  said  acts.  Supervis- 
ors of  Kings  County  v.  Sea  View  R'y  Co.,  33 
Hun,  180.     1880. 

21.  Statute.  The  Rapid  Transit  Act  is 
not  subject  to  the  objection  that  it  delegates 
legislative  powers  to  the  commissioners. 
The  manner  6f  exercising  a  franchise  by  a 
street  raili-oad  company  is  not  an  essential 
element  of  the  fi-anchise,  and  the  legislature 
may  authorize  it  to  be  controlled  by  the  peo- 
ple or  officers  of  a  locality  whose  interests 
are  especially  affected  by  its  exercise.  Gil- 
bert Elevated  R'y  Co.,  In  re,  70  N.  Y.,  861, 
1877;  19  Amer.' R'y  Rep.,  186. 

22.  —  The  New  York  Rapid  Transit  Acts 
construed.  Kings  County  Elevated  R'y  Co., 
In  re,  20  Hun  (N.  Y.),  217.    1880. 

23.  —  proceedings.  Proceedings  under  the 
statute  in  relation  to  elevated  railways  exam- 
ined. Kings  County  Elevated  R'y  Co.,  In 
re,  78  N.  Y.,  883.     1879.  ^ 

24.  —  The  duty  of  the  genei-al  term,  upon 
an  application  to  confirm  the  report  of  the 


27S 


ELEVATORS. 


Contract. 


commissioners,  in  relation  to  an  elevated 
railway,  determined.  Kings  County  Ele- 
vated R'y  Co.,  Inre,  78.N.  Y.,  383,  1879; 
reversing  Same  Case,  18  Hun  (N.  Y.),  378, 
1879. 

25.  —  commissioners.  Under  the  provis- 
ions of  the  state  constitution  (art.  3,  g  18), 
prohibiting  the  construction  of  a  street  rail- 
road vifithout  the  consent  of  a  specified  por- 
tion of  adjacent  property  owners,  or  in  lieu 
thereof  a  determination  of  comraissionei-s 
appointed  by  the  general  term  of  the  su- 
preme court,  that  such  railroad  ought  to  be 
constructed,  and  a  confirmation  thereof  by 
the  court,  the  determination  of  the  commis- 
sioners is  inoperative  until  so  confirmed. 
The  general  term  has  original  jurisdiction 
so  far  that  it  has  the  power,  and  it  is  its  duty 
to  review  the  whole  case  and  to  pass  upon 
the  sufficiency  of  the  facts  to  waiTant  the 
determination,  and  it  is  within  the  discre- 
tion of  said  court  whether  or  not  to  confirm 
the  commissioners'  report.  Kings  County 
Elevated  R'y  Co.,  In  re,  3  Amer.  &  Eng.  R. 
R.  Cases,  481 ;  83  N.  Y.,  95.  1880.  See,  also, 
Sarne  Case,  30  Hun  (N.  Y.),  317.     1880. 

26.  Tlie  Battery.  The  declaration  of  the 
legislature  that  The  Battery  in  New  York 
city  shall  not  be  appropriated  for  private 
uses  is  not  a  contract  under  which  any 
right  or  easement  passed  to  an  adjoining 
owner.  The  use  of  an  elevated  railway  is  a 
public  use,  and  the  application  of  an  in- 
junction to  restrain  the  construction  of  such 
a  railway  across  The  Battery  was  refused, 
Spader  V.  N.  Y.  Elevated  R.  R.  Co.,  3  Abbott, 
New  Cases  (N.  Y.),  467.     1877. 


ELEVATORS. 

1.  Contract ;  breach ;  several  actions.    A 

contract  between  the  D.  and  S.  C.  R.  R,  Co. 
and  the  Dubuque  Elevator  Coi  contained  the 
following  stipulation:  That  the  elevator 
company  "  should  erect  a  building  suitable 
for  receiving,  storing,  delivering  and  hand- 
ling all  grains  that  should  be  received  by  the 
cars  of  said  railroad  company  not  otherwise 
consigned."  A  supplemental  contract,  sub- 
sequently entered  into  by  the  same  parties, 
provided  that  the  elevator  company  should  re- 
ceive and  discharge  for  the  said  railroad  com- 


pany "all  through  grain  at  one  cent  a  bushel. " 
The  contract  provided  for  its  continuance 
for  a  term  of  fifteen  years.  In  an  action 
against  the  railroad  company  for  its  refusal 
to  comply  with  the  terms  of  the  contract,  it 
was  held  that  a  recovery  in  a  former  action 
would  constitute  no  bar  to  an  action  for 
subsequent  breaches  of  the  same  contract. 
Richmond  v.  Dubuque  and  Siovx  City  R.  R. 
Co.,  40  la.,  364.     1875. 

2.  —  with  elevator  company ;  for  liand- 
ling  grain  at  Mississippi  river.  The  act  of 
congress  of  June  15,  1866,  authorizing  every 
railroad  company  in  the  United  States  whose 
road  was  operated  by  steam,  and  its  succes- 
sors and  assigns,  to  carry  upon  and  over  its 
road,  boats,  bridges  and  ferries  all  passen- 
gers, troops,  government  supplies,  mails, 
freight  and  property,  on  their  way  from  one 
state  to  another  state,  and  to  receive  com- 
pensation therefor,  and  to  connect  with 
roads  of  other  states,  so  far  as  to  form  con- 
tinuous lines  for  the  transportation  of  the 
same  to  their  place  of  destination ;  and  the 
act  of  July  35,  1866,  authorizing  the  con- 
struction of  certain  bridges  over  the  Missis- 
sippi river,  and  among  others  a  bridge 
connecting  Dubuque  with  Dunleith,  in  the 
state  of  Illinois,  and  providing  that  the 
bridges,  when  constructed,  should  be  free 
for  the  crossing  of  all  trains  of  railroads 
terminating  on  either  side  of  the  river,  for 
reasonable  compensation,  were  designed  to 
remove  trammels  upon  transportation  be- 
tween different  states,  interposed  by  state 
enactments  or  by  existing  laws  of  congress, 
and  were  not  intended  to  interfere  with 
private  contracts  and  annul  such  as  had 
been  made  on  the  basis  of  existing  legisla- 
tion and  existing  means  of  interstate  com- 
munication. Railroad  Co.  v.  Richmond,  19 
Wallace,  584,  1873;  7  Amer.  R'y  Rep.,  385. 

8.  —  A  contract  between  a  railroad  com- 
pany and  an  elevator  company,  that  the 
latter  company,  in  consideration  of  erecting 
and  using  for  that  purpose  an  elevator, 
should  have  for  a  prescribed  term  the  hand- 
ling, at  a  stipulated  price,  of  all  grain 
brought  by  the  railroad  company  in  its  cars 
to  the  city  of  Dubuque,  on  the  Mississippi 
river,  to  be  transmitted  to  a  place  above,  did 
not  cease  to  bo  valid  and  binding  upon  the 
parties  because  afterwards,  by  the  construe- 
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tion  of  a  railroad  bridge  across  the  Missis- 
sippi at  Dubuque,  it  became  unnecessary  for 
the  railroad  company  or  its  lessee,  and  a 
useless  expense  to  it,  to  have  the  grain 
brought  by  it  to  Dubuque  handled  at  that 
place.  The  enforcement  of  the  contract 
after  the  construction  of  the  bridge  was  not 
an  interference  with  the  power  of  congress 
to  regulate  commerce  between  the  states. 
Ih. 

4.  Delirery  of  grain;  duty  of  railway 
company ;  Illinois  constitntion.  A  railroad 
corporation  will  only  be  compelled  to  deliver 
grain  in  the  particular  warehouse  or  elevator 
to  which  it  is  consigned,  when  such  ware- 
house or  ele'tator  is  upon  the  line  of  its  road. 
But  the  line  of  the  road  is  not  necessarily 
confined  to  tracks,  side  tracks  or  switches  by 
it  owned  or  leased.  Hoyt  v.  Chicago,  Bur- 
lington and  Quincy  R.  B.  Co.,  93  111.,  601. 
1879. 

5.  —  If  such  corporation  has  already  pur- 
chased or  secured  the- legal  right  to  use  the 
track  of  another  road  necessary  to  reach  a 
particular  waj'ehouse  or  elevator,  then  such 
warehouse  or  elevator  may  be  considered  so 
upon  its  line.  But  when  it  has  to  run  over 
the  track  of  another  company,  for  the  use 
of  which  it  has  no  license  or  contract,  to 
reach  such  warehouse  or  elevator,  it  cannot 
be  compelled  to  run  over  such  track  in  order 
to  deliver  grain.    lb. 

6.  —  Where  a  railway  company  built  a 
side  track  from  its  road  connecting  with  the 
side  track  of  another  company  leading  to  a 
public  warehouse,  whereby  it  could  reach 
such  warehouse  over  a  part  of  the  track  of 
such  other  company,  and  the  circuit  court 
enjoined  it  from  removing  the  connecting 
track,  it  was  held  that,  in  view  of  the  statu- 
tory provisions  that  every  railroad  corpora- 
tion shall  permit  connections  to  be  made, 
there  was  no  error  in  enjoining  the  removal 
of  the  track  at  the  suit  of  the  owners  of  the 
warehouse.     lb. 

7.  Receipts;  conversion  of  wheat.  Con- 
sideration of  the  facts  appearing  in  this  case 
with  reference  to  their  tendency  to  show  a 
conversion  of  certain  wheat  claimed  by 
plaintiffs.  New  trial  refused  where  it  is  evi- 
dent that  it  will  not  change  the  result  of  a 
former  trial.  Lewis  v.  St.  Paul  and  Sioux 
City  B.  B.  Co.,  20  Minn.,  360.     1873. 


8.  Unreasonable  regulations.  Defendant, 
according  to  its  usual  course  of  business 
at  its  elevators,  weighs  the  quantity  of 
wheat  belonging  to  a  consignee  into  what  is 
called  a  delivery  bin,  from  which  it  can  be 
spouted  into  consignee's  wagon  or  sacks 
at  consignee's  pleasure.  By  a,  regulation 
adopted  by  defendant  a  consignee  is  required 
to  receipt  for  wheat  which  has  been  thus 
weighed  into  a  deUvery  bin  for  him  before 
taking  the  same  from  such  bin,  and  before 
he  can  ascertain,  except  from  defendant's 
statements,  whether  the  quantity  of  wheat 
receipted  for  is  in  the  bin  or  not.  Held,  as  a 
conclusion  of  law,  that  the  regulation  is  un- 
reasonable and  void.  Christian  v.  St.  Paid 
and  Paaifie  B.  R.  Co.,  20  Minn.,  21.     1878. 
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1.  Settlement  by  note.  A  judgment  note 
was  given  for  money  fraudulently  abstracted 
from  the  treasury  of  the  West  Philadelphia 
E.  E.  Co.  On  application  to  open  the  judg- 
ment and  allow  diefendant  a  credit  thereon, 
evidence  of  payment  to  officers  of  the  com- 
pany, who  were  confederates  of  the  defend- 
ant who  stole  the  money,  is  not  proof  of 
payment  to  the  company,  and  no  cre,dit  can 
be  claimed  for  such  payments.  West  Phila- 
delphia B.  B.  Co.  V.  Nagle,  13  Philadelphia, 
238.     1877. 
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IX.  Condemnation  op  corporate  prop- 
erty. 
X.  Public  lands. 
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XII.  Statutory  remedy  exclusive. 

XIII.  Title  op  land  owner. 
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XVI.  Constitutional  law, 
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XVIII.  Contract. 
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XX.  Injunctions. 

XXI.  Trespass. 

I.  General  principles. 

1.  Abandoniuent  of  proceedin^si.  A  no- 
tice by  the  defendant  railway  company,  to 
treat  for  a  part  of  the  plaintiflEs'  manufactory, 
was  met  by  a  Counter-notice  by  the  plaint- 
iffs, requiring  it  to  take  the  whole.  The  de- 
fendant then  gave  the  plaintiffs  notice  of  its 
intention  to  apply  to  the  board  of  trade  for 
the  appointment  of  a  surveyor  to  determine 
the  valr.e  of  the  premises  comprised  in  the 
notice  to  treat,  and  of  the  further  lands  and 
hereditaments  which  the  plaintiffs  could 
lawfully  require  and  had  required  the  de- 
fendant to  purchase  and  take.  The  plaintiffs 
then  filed  their  bill,  praying  for  a  declaration 
that  the  defendant  could  not  take  a  part  of 
the  manufactory  without  taking  the  whole, 


whereupon  the  defendant  gave  notice  of  its 
intention  to  withdraw  from  its  notice  to 
treat,  offering  to  pay  the  plaintiffs'  costs  of 
suit  up  to  that  date ;  but  the  plaintiffs  de- 
clined the  offer,  and  insisted  on  an  answer, 
which  was  filed.  The  bill  was  then  amended, 
and,  as  amended,  prayed  for  a  declaration 
that  the  defendant  was  bound  to  take  the 
whole  manufactory.  Held,  that  the  defend- 
ant's notice  of  its  intention  to  apply  for  the 
appointment  of  a  surveyor  did  not  amount 
to  a  binding  contract  by  it  to  take  the  prop- 
erty ;  hence  that  it  was  at  liberty  to  with- 
draw its  notice  to  treat;  and  specific  per- 
formance as  prayed  by  the  amended  bill 
refused.  Orierson  v.  Cheshire  Lines  Com- 
mittee, Law  Reports,  19  Equity  Cases,  83. 
1874. 

2.  —  A  railway  company  presented  its 
petition  to  the  supreme  court  to  acquire  title 
to  certain  lands.  The  owners  opposed  the 
application,  but  the  court  appointed  the 
commissioners,  who  made  their  report  to 
the  court,  and  on  motion  of  the  company  an 
order  was  made  confirming  it,  and  directing 
the  amount  of  the  award  to  be  paid.  The 
company  refused  or  neglected  to  file  the 
papers  or  pay  the  award.  An  order  was 
therefore  obtained  by  the  owners  for  the 
company  to  show  cause  why  the  petition, 
order,  etc.,  should  not  be  filed,  and  on  the 
return  day  an  order  was  made  directing  the 
filing  of  the  same,  the  payment  of  the 
award  in  ten  days,  or  that  a  precept  issue  to 
■collect  the  award;  from  which  order  the 
company  appealed.  Held,  that  the  recording 
of  the  order  of  confirmation  and  payment 
6f  the  sum  awarded  would  vest  the  title  to 
the  land  in  the  company.  That  the  record- 
ing of  the  order  was  the  duty  of  the  clerk,' 
and  the  payment  of  the  award  the  duty  of 
the  company.  That  the  right  of  the  owner 
to  have  both  performed  had  been  adjudged 
by  the  court,  and  the  rights  and  obligations 
of  both  parties  had  thereby  become  fixed, 
subject  only  to  the  right  of  appeal  given  by 
the  statute,  and  neither  party  could  recede 
or  abandon  the  proceeding  without  the  con- 
sent of  tli(3  other.  Rhinebeck  and  Connecti- 
cut R.  R.  Co.,  In  re,  8  Hun  (N.  Y.l,  34,  1876 r 
16  Amer.  R'y  Rep.,  74;  affirmed,  67  N.  Y., 
243,  1876. 

S.  —  I,f  proceedings  are  instituted  to  con- 


EMINENT  DOMAIN. 


281 


General  Principles. 


demn  for  public  use  the  property  of  an  indi- 
vidual, and,  after  the  value  of  the  property- 
is  ascertained  by  inquest,  the  proceedings 
are  abandoned  because  the  price  assessed  is 
unsatisfactory,  the  corporation  instituting 
such  proceedings  will  be  answerable  to  the 
owner  for  all  damages  occasioned  by  them. 
Leisse  v.  St.  Louis  and  Iron  Mountain  B.  R. 
Co.,  73  Mo.,  561.     1880. 

4.  —  right  to"  afterwards  renew  the  same 
proceedings.  A  railway  company,  in  1856, 
took  possession  of  a  meadow,  a  large  part  of 
which  belonged  to  one  owner  and  a  small 
part  to  another  who  did  not  know  the  exact 
extent  of  his  land.  The  company,  in  1859, 
took  a  conveyance  of  the  large  part,  on 
which  conveyance  the  extent  of  the  small 
part  was  stated.  The  company  did  not  pay 
for  the  small  part,  and  the  owner,  in  1868, 
brought  an  action  of  ejectment  against  the 
company,  obtaining  judgment,  and  was  put 
into  possession.  His  possession  was  disturbed 
by  the  company,  and  he  filed  his  bill  to  re- 
strain it.  The  company  offered  to  pay  the 
value  of  the  land  as  in  1856,  and  interest 
thereon,  which  the  land  owner  refused.  The 
company  then  produced  a  notice  to  treat, 
given  in  1856,  and  gave  notice  of  its  inten- 
tion to  proceed  under  that  notice.  The  land 
owner  filed  a  second  bill  to  restrain  it.  Held 
that,  under  the  circumstances,  the  company 
was  not  entitled  to  proceed  under  the  notice 
to  treat.  Held  that ,  under  the  circumstances, 
there  had  been  no  mistake  or  inadvertence 
so  as  to  bring  the  case  under  sec.  124  of  the 
Lands  Clauses  Consolidation  Act.  Held,  that 
the  plaintiff  was  entitled  to  a  decree  in  both 
suits;  and  the  plaintiff  submitting  to  have 
the  land  valued,  and  the  defendant  prefer- 
ring such  a  decree  to  an  injunction,  decree 
made  for  an  inquiry  as  to  the  present  value 
of  the  land  and  the  mesne  profits  for  six 
years,  and  for  payment  by  the  company  ac- 
cordingly. Stretton  v.  Qreat  Western  and 
Brentford  B'y  Co.,  Law  Reports,  5  Chancery 
Appeal  Cases,  751.     1870. 

5.  Abandonment  of  right  of  way ;  con- 
stitutional law.  The  provisions  of  §  1260, 
Code,  as  amended  by  act  of  1874,  in  relation 
to  the  abandonment  of  a  railroad  line, 
clearly  contemplated  there  may  be  an  aban- 
donment of  a  part  of  a  constructed  railway. 
Whether  an  abandonment    exists  depends 


upon  the  circumstances  of  each  case.  Cen- 
tral Iowa  Ry  Co.  v.  Jf.  and  A.  R.  R.  Co.,  57 
la.,  249,  1881 ;  10  Amer.  &  Eng.  R.  E.  Cases, 
138. 

6.  —  Section  1360,  as  amended  by  act  of 
1874,  is  constitutional.  The  constitution- 
ality of  so  much  of  the  statute  as  provides 
for  "  assessing  the  damages  "  will  not  be  in- 
quired into  in  equity,  there  being  a  complete 
remedy  at  law.    lb. 

7.  Access  to  siding.  Where  a  railway 
company  was  bound  by  its  act  to  make  a 
good  and  sufiScient  siding  on  a  specified  field 
of  an  owner  who  had  opposed  the  bill,  held, 
that  the  obhgation  was  not  broken,  though 
the  company  took  for  other  purposes  so 
much  of  the  specified  field  as  not  to  leave 
any  to  furnish  access  from  the  siding  <o  an 
adjoining  road  without  passing  over  the  land 
taken,  or  out  of  the  specified  field.  Dowling 
V.  Pontypobl,  Caerleon  and  Newport  R'y  Co., 
Law  Reports,  18  Equity  Cases,  714.     1874. 

8.  Additional  lands.  The  law  does  not 
require  a  railway  company  to  acquire  by 
condemnation  all  the  lands  necessary  for 
the  construction  and  operation  of  its  road  at 
the  same  time.  It  may  increase  its  facilities 
as  the  business  of  the  country  may  require. 
Fisher  v.  Chicago  and  Springfield  R.  ij,  Co., 
104  111.,  333,  1883;  10  Amer.  &  Eng.  R.  R. 
Cases,  14 ;  Central  Branch  Union  Pacifio  R. 
R.  Co.  V.  Atchison,  Topeha  and  Santa  Fe . 
R.  R.  Co.,  26  Kans.,  669,  1881;  5  Amer.  & 
Eng.  R.  R.  Cases,  389;  Dietriohs  v.  Lincoln 
and  Northwestern  R.  R.  Co.,  13  Neb.,  361, 
1882. 

9.  —  Under  the  Lands  Clauses  Consolida- 
tion Act,  where  the  first  lands  taken  prove 
insufficient  from  unforeseen  circumstances, 
a  second  notice  may  be  given  to  the  same 
land  owner.  Stamps  v.  Birmingham  and 
Stour  Valley  B.  B.  Co.,  2  Phillips  (Eng.  Ch.), 
673,  1848;  Stamps  v.  Birmingham,  Wolver- 
hampton and  Stour  Valley  B.  B.  Co.,  7  Hare 
(Eng.  Ch.),  351,  1848. 

10.  —  A  railway  company  being  empow- 
ered by  its  act  to  take,  amongst  other  lands, 
a  close  belonging  to  the  plaintiff,  gave  him 
notice  of  its  intention  to  take  a  certain  part 
of  it;  and,  more  than  a  year  afterwards,  it 
gave  hira  notice  of  its  intention  to  take  the 
remainder.  The  part  first  taken  was  in- 
tended for  making  the  railway,  and  the  re- 
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mainder  for  making  a  station,  both  of  which 
its  act  empowered  it  to  make.  Held,  that 
the  power  of  the  company,  with  respect  to 
the  plaintiif' s  close,  was  not  exhausted  by- 
its  first  notice.  Simpson  v.  Lancashire  and 
Carlisle  R.  R.  Co.,  15  Simons  (Eng.  Ch.),  580. 
1847. 

11.  —  The  act  concerning  railway  com- 
panies, approved  March  6,  1877  (Pamph.  L., 
p.  48),  which  authorizes  such  corporations 
to  condemn  lands  "  adjoining  their  roads  as 
constructed  on  their  right  of  way  as  located," 
does  not  apply  to  lands  which  merely  adjoin 
a  side  track  leading  f x"om  the  railway  route 
to  ^  freight-house.  State  v.  United  New 
Jersey  R.  R.  and  Canal  Co.,  43  N.  J.  Law, 
110,  1881 ;  10  Amer.  &  Eng.  R.  R.  Cases,  103. 

12.  —  The  proceedings  in  acquiring  addi- 
tional land  by  a  railway  company  considered. 
JV.  Y.  Central  and  Hudson  River  R.  R.  Co.,' 
In  re,  6  Thompson  &  Cook  (N.  Y.  Supreme 
Ct.),  669;  5  Hun  (N.  Y.),  86,  1875;  66  N.  Y, 
,407,  1876 ;  iV.  K  Central  and  Hudson  River 

R.  R.  Co.,  In  re,  4  Hun  (N.  Y),  881,  1873. 

13.  —  Where  it  satisfactorily  appears,  upon 
an  application  by  a  .railroad  company  for 
leave  to  acquire  additional  lands,  that  the 
parties  have,  not  been  able  to  agree  ujjon  the 
price  of  the  land  sought,  and  that  the  lands 
are  required  by  the  company  for  the  pur- 
pose of  its  incorporation,  and  to  enable  it  to 
suitably  build  embankments,  and  provide 
suitable  drainage,  and  to  keep  its  road  in 
proper  condition  to  accomplish  the  purpose 
of  its  incorporation,  effect  should  be  given 
to  the  general  railroad  act  of  1850,  and  the 
amendment  of  1869,  relative  to  the  acquisi- 
tion of  additional  lands  by  railroad  compa- 
nies, when  necessary ;  and  the  petitioner  be 
allowed  to  take  an  order  appointing  commis- 
sioners of  appraisal.  N.  Y.  Central  R.  R. 
Co.,  In  re,  67  Barbour  (N.  Y.),  426.     1873. 

14.  —  It  cannot  be  said  that  the  "purposes 
of  its  incorporation  "  are  accomplished  when 
a  road  is  constructed,  and  in  operation,  with 
two  tracks.  The  company  is  bound,  by 
express  enactment,  to  furnish  to  passengers 
and  freighters  the  means  of  transferring  pas- 
sengers and  freight  in  accordance  with  the 
statutory  requirement.     lb. 

15.  —  widening  of  railway.  The  act  of 
1864,  p.  393,  gives  the  defendant  power  to 
condemn  lands  for  the  puipose  of  widening 


its  road.  The  limitation  upon  such  power 
is  the  reasonable  necessity  of  the  road,  the 
proviso  as  to  the  width  in  the  second  sec- 
tion not  applying  to  the  act  of  widening. 
Beck  V.  United  New  Jersey  R.  R.  and  Canal 
Cos.,  39  N.  J.  Law,  45.     1876. 

IG.  Bridg'e  over  railway.  Where  an  act 
of  parliament  authorized  the  J.  R'y  Co.  to 
cross  the  C.  R'y,  and  the  J.  R'y  Co.  pur- 
chased the  adjoining  land  so  as  to  build  a 
bridge  over  the  track,  the  support  not  rest- 
ing upon  the  land  of  the  C.  Co.,  held,  that 
temporary  scaffolding  might  be  erected  on 
the  land  of  the  C.  Co.  for  the  constniction 
of  the, bridge.  Clarence  R'y  Co.  v.  Oreat 
North  of  England  R'y  Co.,  13  Meeson  & 
Welsby  (Exchequer),  706.     1845. 

17.  Condemnation  for  material.  Where 
lands  lying  outside  of  the  railway  are 
sought  to  be  appropriated  for  the  purpose  of 
obtaining  therefrom  materials  for  the  con- 
struction of  a  railway,  the  petition  should 
disclose  the  use  for  which  such  lauds  are 
sought  to  be  appropriated.  Valley  R'y  Co. 
V.  Bohm,  34  Ohio  St.,  114,  1877;  31  Amer. 
R'y  Rep.,  80. 

18.  —  The  method  of  procedure  for  as- 
certaining damages  done  the  owner  by 
taking  material  from  his  land  for  the  con- 
struction of  a  railroad  is  a  summary  one, 
and  must  be  strictly  pursued,  and  every 
essential  prerequisite,  called  for  by  the 
statute,  must  affirmatively  appear  on  the 
face  of  the  proceedings  in  order  to  give 
them  validity.  Thus,  the  failure  of  the 
parties  to  agree  as  to  the  value  of  the  ma- 
terial taken  is  a  jurisdictional  fact,  neces- 
sary to  empower  the  justice  to  appoint 
householders  to  ascertain  the  damages  as 
in  the  statute  provided ;  and  in  a  suit  upon 
the  award,  made  by  the  appraisers,  the 
failure  of  the  record  of  the  justice  to  recite 
such  non-agreement  is  an  omission  fatal  to 
recovery ;  and  it  is  an  omission,  also,  which 
parol  evidence  cannot  supply.  Cunningham 
V.  Pacific  R.  R.  Co.,  61  Mo.,  83.     1875. 

19.  —  A  railway  act  empowered  the  com- 
pany to  make  and  maintain  the  works  men- 
tioned in  it,  and  to  enter  upon,  take  and  use 
such  of  the  lands  specified  in  the  plans  as 
should  be  necessary  for  such  purposes.  Held, 
that  this  provision  did  not  authorize  the 
company  to  take  oompulsorily  and  perraa- 
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nently  land  required  anly  for  the  purpose  of 
excavating  materials  therefrom,  although 
within  the  limits  of  deviation,  and  it  was 
restrained  from  taking  steps  to  have  the 
value  of  such  land  assessed.  Eversfield  v. 
Mid  Sussex  R'y  Co.,  3  De  Gex  &  Jones,  386 ; 
60  Eng.  Oh.,  385.     1858. 

20.  —  gravel  pits.  The  acquisition  of 
land  by  a  railroad  company,  outside  of  its 
way,  for  the  purpose  of  enabling  it  to  obtain 
gravel  therefrom  for  the  construction  of  the 
road,  held  not  allowable  under  the  statutes 
relating  to  eminent  domain.  New  York  and 
GanadfOL  R.  R.  Co:  v.  Ounnison,  3  Thomp- 
son &  Cook  (N,  Y.  Supreme  Ct.),  633;  1  Hun 
(N.  Y.),  496.     1874. 

21.  Consolidation  of  railways.  The 
power  of  a  railway  company  to  begin  pro- 
ceedings for  the  condemnation  of  lands 
within  the  state  is  not  lost  by  its  consolida- 
tion with  another  company  into  a  new  or- 
ganization so  as  to  constitute  a  corporation 
subject  to  the  laws  of  the  same  state  as  the 
original  company.  Toledo,  Ann  Arbor  and 
Grand  Trunk  R'y  Co.  v.  Dunlap,  47  Mich., 
456,  1883;  5  Amer.  &  Eng.  E.  R,  Cases, 
378. 

22.  Construction  of  powers.  The  stat- 
utes authorizing  the  appropriation  of  private 
property  for  public  uses  must  be  strictly 
construed.  Oregonian  R'y  Co.  v.  Hill,  9 
Oreg.,  377,  1881;  Mississippi  River  Bridge 
Co.  V.  Ring,  58  Mo.,  491,  1874;  Webb  v.  Man- 
chester and  Leeds  R'y  Co.,  1  Eng.  R.  R.  & 
Canal  Cases,  576,  1839 ;  Southern  Paciflo  R. 
R.  Co.  V.  Wilson,  49  Cal.,  396,  1874;  8  Amer. 
R'y  Rep.,  37. 

23.  De  facto  corporation.  A  de  facto 
railway  corporation  may  exercise  the  right 
of  eminent  domain ;  and,  as  a  rule,  the  legal 
existence  of  a  cfe  facto  corporation  can  be 
qufestioned  only  by  the  state,  in  a  direct  pro- 
ceeding instituted  for  that  purpose.  Reisner 
V.  Strong,  24  Kans.,  410,  1880;  10  Amer»  & 
Eng.  R.  R.  Cases,  335 ;  McAuley  v.  Columbus, 
Chicago  and  Indiana  Central  R'y  Co.,  83 
III,  348,  1876. 

24.  Foreign  corporation,  A  foreign  cor- 
poration has  no  power  to  acquire  or  possess 
land  for  right  of  way  in  Iowa,  and  cannot, 
therefore,  be  made  a  party  to  a  proceeding 
for  the  assessment  of  damages  for  the  land 
appropriated  for  that  purpose.  Holbert  v.  St. 


Louis,  Kansas  City  and  Northern  By  Co., 
45  la.,  23.     1876. 

25.  —  Where  a  foreign  corporation  is  using 
by  sufferance  the  line  of  a  domestic  corpora- 
tion, a  land  owner  is  entitled  to  an  injunction, 
restraining  it  from  the  use  of  that  portion 
of  the  line  running  through  his  land  until 
he  shall  have  been  compensated  for  the  ap- 
propriation of  the  same  for  right  of  way. 
lb. 

I  26.  Franchise.  Although  a  franchise  may 
be  ^ken  by  a  corporation  having  the  right 
of  eminent  domain,  yet  in  favor  of  such 
right  there  is  no  implication  unless  it  arises 
from  a  necessity  so  absolute  that  without  it 
the  grant  itself  will  be  defeated.  It  must 
also  be  a  necessity  that  arises  from  the  very 
nature  of  things,  over  which  the  corporation 
has  no  control,  and  not  a  necessity  created 
by  the  corporation  itself  for  its  own  conven- 
ience or  for  the  sake  of  economy.  Pennsyl- 
vania R.  S.  Co.'s  Appeal,  93  Pa.  St.,  150, 
1880;  3  Amer.  &  Eng.  R.  R.  Cases,  507. 

27.  "  Lands  taken ;"  statnte.  The  words 
"  lands  which  shall  have  been  taken  for  or 
injuriously,  affected  by  the  execution  of  the 
works,"  in  s.  68  of  the  Lands  Clauses  Con- 
solidation Act  (8  Vict.  c.  18),  includes  such 
lands  only  as  are  actually  taken  or  actually 
affected  by  the  works.  Burkinshaw  v.  Birm- 
ingham and  Oxford  Junction  R'y  Co.,  5 
Welsby,  Hurlstone  &  Gordon  (Exchequer), 
475.     1850. 

28.  Lateral  railways.  Where  a  corpora- 
tion has  the  power  to  build  an  additional 
lateral  line,  that  is,  a  lateral  road  whose  con- 
struction and  maintenance  are  possible  only 
upon  an  independent  right  of  way,  the  right 
of  way  statute  does  not  prevent  the  con- 
demnation of  land  for  such  additional  road. 
Lower  v.  Chicago,  Burlington  and  Quincy  R. 
R.  Co.,  59  la.,  563,  1882;  10  Amer.  &  Eng.  R. 
R.  Cases,  17. 

29.  —  Under  the  act  of  April  13,  1846,  s. 
17  (P.  L.,  313),  and  the  act  of  April  12,  1864 
(P.  L.,  398),  extending  the  provisions  of  s.  17 
of  the  act  of  1846  to  the  defendant,  the  Phila- 
delphia and  Reading  R.  R.  Co.  has  the 
power  to  make  lateral  or  branch  roads  lead- 
ing from  the  main  line  to  points  in  either  of 
the  counties  into  or  though  which  said  main 
line  may  pass,  and  to  appropriate  so  much 
of  the  land  to  be  crossed  by  such  branch  as 
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may  be  necessary.  If,  in  the  exercise  of  this 
grant,  it  causes  damage  to  the  owners  of  the 
land,  the  law  provides  them  with  a  remedy 
for  the  recovery  of  that  damage.  French  v. 
Philadelphia  and  Reading  B.  B.  Co.,  18 
Philadelphia,  187.     1879. 

80.  Leased  lines.  Where  one  of  the 
grounds  upon  <vhich  it  was  sought  to  enjoin 
condemnation  proceedings  was  that  the  com- 
pany in  whose  name  the  proceedings  were 
conducted  had  leased  its  line  for  a  term  of 
years  not  yet  expired,  held,  that  the  ipro- 
ceedings  were  properly  taken  in  the  name  of 
such  company.  Dietrichs  v.  Lincoln  and 
Northwestern  B.  R.  Co.,  13  Neh.,  861.     1882. 

31.  —  Where,  after  the  commencement  of 
proceedings  by  a  railroad  company  to  ac- 
quire title  to  lands,  it  leases  its  road  to  an- 
other company  for  a  long  term  of  years,  the 
lease  does  not,  per  se,  operate  to  abrogate 
the  proceedings ;  the  land  sought  to  be  con- 
demned may  be  as  necessary,  for  the  corpo- 
ration instituting  the  proceedings,  after  as 
before  the  lease ;  but  if  the  necessity  is  only 
in  favor  of  the  lessee,  it  is  competent  for  it 
to  continue  the  proceedings  in  the  name  of 
the  lessor.  Kip  v.  New  York  and  Harlem  B. 
B.  Co.,  67  N.  Y.,  237,  1876;  15  Amer.  R'y 
Rep.,  98;  affirming  Same  v.  Same,  6  Hun 
(N.  Y.),  24,  1875. 

82.  —  The  time  allowed  to  a  railroad  com- 
pany for  the  exercise  of  its  power  to  take 
lands  was  three  years  from  the  passing  of 
its  act.  During  that  time  it  gave  the  plaint- 
iff notice  of  its  intention  to  take  his  lands, 
and  summoned  a  jury  to  assess  the  value  of 
them ;  but  the  three  years  expired  before 
the  jury  gave  their  verdict ;  and  on  that  ac- 
count the  vice-chancellor  held  that  the  com- 
pany was  not  entitled  to  take  steps  for 
obtaining  possession'  of  plaintiff's  lands. 
BrocMebank  v.  Whitehaven  Junction  B.  B. 
Co.,  15  Simons  (Eng.  Ch.),  633.     1847. 

83.  Mandanms.  A  mandamus  to  a  rail- 
way company  to  summon  a  compensation 
jury  was  obtained  on  affidavits  showing 
that  the  applicant  had  a  claim  for  the  value 
of  land  in  his  occupation,  taken  by  the  com- 
pany, and  likewise  for  damages  done  to  his 
remaining  land  by  severing  it,  and  had 
asserted  both  claims  to  the  company.  By 
mistake,  the  rule  was  drawn  up  for  a  man- 
damus to  summon  a  jury  who  should  assess 


the  value  of  the  land,  and  omitted  to  men- 
tion damages  for  sevei-ance.  The  mandamus 
was  drawn  including  both,  and  was  quashed 
on  motion,  as  varying  from  the  rule.  The 
court  refused,  on  motion,  to  amend  the  rule 
so  as  to  make  it  agree  with  the  writ,  but 
they  afterwai'ds,  on  the  original  affidavits, 
and  on  counsel's  statement  of  the  mistake, 
granted  a  mandamus  including  both  objects. 
Lord  Denman,  C.  J.,  dubitante.  Queen  v. 
East  Lancashire  Ry  Co.,  9  Adolphus  & 
Ellis  (N.  S.),  980;  58  E.  0.  L.,  978.     1847. 

34.  —  A  company  having  obtained  an  act 
of  parliament  for  making  a  railway,  on  i-ep- 
resentation  that  it  will  be  for  the  public 
benefit,  with  compulsory  powers  for  taking 
land  along  the  proposed  line,  is  bound,  from 
the  time  siioh  act  receives  the  royal  assent, 
to  execute  the  work.  The  royal  assent 
makes  the  act  binding  as  a  contrac^;  by  the 
company  with  the  public  and  with  the  land 
owners,  whether  the  clauses  under  which  the 
railway  is  to  be  made  be  in  form  imperative 
or  permissive.  This  duty  may  be  enforced 
by  mandamus.  Queen  v.  Lancashire  and 
Yorkshire  B'y  Co.,  1  Ellis  &  Blackburn,  228; 
73  E.  C.  L.,  337.     1853. 

35.  —  Mandamus  may  issue  to  compel  a 
railway  company  to  proceed  with  an  assess- 
ment of  damages.  Birmingham  and  Ox- 
ford Junction  Bailway  Co.  v.  Begina,  4  Eng. 
Law  &  Equity,  276;  20  Law  Jour.  Rep.,  N. 
S.  (Q.  B.),  304,  1851 ;  Fotherby  v.  Metropol- 
itan R'y  Co.,  Law  Reports,  3  Common  Pleas 
Cases,  188,  1866. 

36.  Municipal  corporations.  All  the 
lands  of  a  municipal  corporation  are  held 
"  upon  the  same  or  the  like  uses,  trusts  or 
purposes,"  within  §  69  of  the  Lands  Clauses 
Consolidation  Act  (8- and  9  Vict.,  c.  18),  so 
that  money  paid  for  the  compulsory  pur- 
chase of  one  part  of  the  lands  of  a  munici- 
pal corporation  may  be  applied  in  the  re- 
demption of  an  incumbrance  upon  another 
part  of  the  lands  of  the  same  corporation. 
In  re  Eastern  Counties  B.  B.  Co.,  6  Hare 
(Eng.  Ch.),  30.     1848. 

37.  —  A  city  has  power  to  control  the  lo- 
cation of  a  new  line  of  railway  within  its 
limits.  Hickey  v.  Chicago  and  Western  Lid. 
R.  B.  Co.,  8  Brad  well  (111.),  173.     1880. 

38.  Necessity  of  talcing.  Necessity  and  a 
public  use  must  in  all  cases  exist  as  a  condi- 
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jtion  precedent  to  the  legal  right  of  a  railway 
company  to  enforce  the  remedy  given  by  a 
charter  to  condemn  property.  Tracy  v. 
Mizahethtown,  etc.,  R.  R.  Co.,  80  Ky.,  359. 
1883. 

39.  —The  word  "necessary"  in  §  68  of 
the  Railways  Clauses  Consolidation  Act, 
1845,  refers  to  the  obligations  to  make  good 
the  interruption,  and  does  not  confine  the 
company  to  any  particular  mode  of  doing 
the  works.  Where  there  are  several  modes 
of  doing  the  works,   the  company,  acting 

I  under  the  advice  of  their  engineer,  are  the 
sole  judges  which  mode  should  be  adopted ; 
but  if  they  do  not  act  hona  fide  the  court- 
will  interfere.  Wilkinson  v.  Hull,  etc.,  Ry 
and  Dock  Co.,  6  Amer.  &  Eng.  R.  R.  Cases 
(Eng.  Ch.),  504.     1883. 

40.  —  The  legislature  is  the  proper  judge 
of  the  necessity  of  taking  property  for  pri- 
vate use.  United  States  v.  Oregon  R'y  and 
Navigafn  Co.,  16  Federal  Reporter,  534.  1883. 

41.  —  Under  the  statutes  of  Illinois  the 
amount  of  land  which  a  railroad  company  is 
allowed  to  take  for  right  of  way  is  measured 
by  the  necessities  of  the  case  only,  and  is  not 
limited  to  a  strip  of  one  hundred  feet  wide. 
Where  the  petition  states  the  amount  of  land 
necessary  for  the  road,  and  such  allegation 
is  not  controverted,  no  question  can  arise  as 
to  whether  more  land  is  sought  to  be  taken 
than  is  necessary.  Boivman  v.  Venice  and 
Carondelet  R'y  Co.,  103  111.,  459.     1883. 

42.  —  Thei  law  authorizing  the  condemna- 
tion of  private  property  for  railroad  purposes 
is  limited  to  such  property  as  is  necessary  for 
such  purpose,  and  no  such  proceedings  can 
lawfully  be  had  of  property  not  necessary 
for  the  construction  or  use  of  the  road.  Burt 
this  necessity  need  not  be  made  certain  be- 
fore it  is  lawful  to  proceed  with  the  condem- 
nation. Chicago  and  Western  Indiana  R. 
R.  Co.  V.  Dunbar,  100  111.,  110,  1881 ;  5  Amer. 
&  Eng.  R.  R.  Cases,  253. 

43.  —  convenience.  Property  convenient 
for  the  company  may  be  taken  as  well  as 
property  necessary  for  its  use.  (8  and  9 
Vict.,  c.  20.)  Sadd  v.  Maldon,  Witham  and 
Braintree  R'y  Co.,  G.Welsby,  Hurlstone  & 
Gordon  (Exchequer),  143;  6  Eng.  R.  R.  & 
Canal  Cases,  779.    1851. 

44.  —  future  needs.  In  taking  possession 
of  land  under  the  act  of  March  17,  1869,  a 


railroad  company  is  not  confined  to  the 
present  needs  of  its  business,  but  may  prop- 
erly provide  for  the  future  requirements  of 
a  more  extended  traffic.  Lodge  v.  Philadel- 
phia, Wilmington  and  Baltimore  R.  R.  Co., 
8  Philadelphia,  345.     1871. 

45.  —  to  be  determined  by  the  corpora- 
tion. When  the  legislature  authorizes  rail- 
way directors  to  take,  for  the  purposes  of 
their  undertaking,  any  lands  specially  de- 
scribed in  their  acts,  it  constitutes  them  the 
judges  whether  they  will  or  will  not  take 
these  lands,  provided  that  they  act  with  the 
hona  flde  object  of  using  the  lands  for  the 
purposes  authorized  by  the  act  and  not  for 
any  collateral  purpose.  Having  provided  for 
affording  compensation  to  the  owners  of  the 
lands,  the  legislature  leaves  it  to  the  com- 
pany to  determine  what  lands  are  necessary 
to  be  taken.  Stockton  and  Darlington  Ky 
Co.  V.  Brown,  9  House  of  Lords  Cases,  246. 
1860. 

46.  —  The  decision  of  the  general  man- 
ager of  a  railway  company  is  prima  facie,, 
and  in  the  absence  of  all  evidence  to  the  con- 
trary, a  just  measure  of  what  is  essential-  to 
the  convenient  and  proper  conduct  of  its 
business,  and  sufficient  to  warrant  the  exer- 
cise of  the  power  of  eminent  domain  in  its 
behalf.  Dietrichs  v.  Lincoln  and  North- 
western R.  R.  Co.,  13  Neb.,  861.  '  1883. 

47.  —  question  for  jury.  Where  a  rail- 
way company,  being  authorized  by  its  spe- 
cial act  to  take  such  lands  as  are  delineated 
on  its  plans,  etc. ,  and  necessary  for  the  pur- 
pose of  making  the  railway,  has  taken  a 
parcel  of  land  so  delineated,  and  the  land 
owner  afterwards  disputes  the  right  to  it  by 
an  action,  contending  that  such  land  was 
not  necessary  for  the  purpose,  etc.,  the  ne- 
cessity is  a  question  for  the  jury ;  and  they 
are  warranted  in  finding  such  necessity,  if 
it  appear  that  the  company  proposed  to  take 
part  of  a  close,  necessary  for  the  purpose, 
etc.,  of  which  close  the  parcel  in  question 
was  the  residue,  and  the  land  owner  insisted 
on  the  whole  being  taken.  Doe  v.  North 
Staffordshire  R'y  Co.,  16  Adolphus  &  Ellis 
(N.  S.),  526;  71  E.  C.  L.,  525.     1851. 

48.  —  The  petition  of  a  railway  company 
which  sets  forth  that,  having  failed  to  agree 
with  the  owner  of  land  as  to  its  value,  which 
it  had  taken  for  the  necessary  purpose  of 
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putting  Idown  additional  tracks,  and  other- 
wise using  it  in  the  maintenance  of  its  road, 
is  fatally  defective,  and  the  proceeding  will 
be  set  aside.  Viewers  appointed  to  assess 
the  value  of  laud  taken  by  a  railroad  com- 
pany must  find  in  their  report  whether  such 
appropriation  was  necessary ;  if  they  do  not 
find  it  necessary,  the  land  cannot  be  taken. 
Shiclc  V.  Pa.  B.  R.  Co.,  1  Pearson  (Pa.),  359. 
1866. 

49.  Power  to  take  property.  It  is  essen- 
tial to  the  exercise  of  the  right  of  eminent 
domain  for  the  corporation  to  prove  that  it 
has  fully  organized,  by  the  election  of  direct- 
ors, and  that  it  is  Unable  to  agree  with  the 
owner  of  the  property  upon  the  compensa- 
tion to  be  paid  therefor.  Powers  v.  Hazelton 
and  Letonia  R'y  Co.,  83  Ohio  St.,  439.    1878. 

50.  —  Courts  have  the  right  to  determine 
whether  the  use  of  private  property  pro- 
posed to  be  taken  and  appropriated  is  pub- 
lic in  its  nature  or  not ;  but  when  the  use  is 
public,  the  judiciary  cannot  inquire  into  the 
necessity  or  propriety  of  exercising  the  right 
of  eminent  domain;  that  right  is  political 
in  its  nature,  and  to  determine  when  it  shall 
be  exercised  belongs  exclusively  to  the  legis- 
lative branch  of  the  government.  Chicago, 
Rock  Island  and  Pacific  R.  R.  Co.  v.  Town 
of  Lake,  71  III,  33rt.     1874. 

51.  —  On  an  application  for  the  appoint- 
ment of  commissioners  to  estimate  the  dam- 
ages on  a  condemnation  of  land  for  railway 
Uses,  the  only  inquiry  that,  as  a  general  rule, 
will  be  made  is,  whether  the  applicant  has 
a,  prima  facie  right.  In  this  summary  pro- 
ceeding contestable  questions  will  not  be  de- 
cided. State  V.  Hudson  Tunnel  R.  R.  Co., 
38  N.  J.  Law,  17.     1875. 

52.  —  In  a  proceeding  by  a  railway  com- 
pany before  a  probate  judge,  under  the  act 
of  April  30,  1853,  it  was  incompetent  for  the 
land  owner  to  prove,  for  the  purpose  of  de- 
feating the  proceeding,  that  the  corporators 
Ijrooured  the  incorporation  of  the  company, 
not  for  a  public  use,  but  for  their  private 
purpose  merely,  and  was  exercising  the  cor- 
porate privileges  in  abuse  of  the  law;  nor 
was  it  competent  tp  prove  for  that  purpose 
that  there  was  no  necessity  for  the  road. 
These  questions  were  not  committed  by  the 
law  to  the  determination  of  the  probate 
judge,  nor  to  the  juiy;  but  pertained  to 


other  proceedings.    Powers  v.  Hazelton  and 
Letonia  R'y  Co.,  33  Ohio  St.,  429.    1878. 

53.  —  When  the  use  for  Which  private 
property  is  taken  is  public,  and  the  legisla- 
ture has  acted  upon  the  question,  the  expe- 
diency or  necessity  of  appropriating  any 
particular  property  is  not  a  subject  of  judi- 
cial cognizance.  The  property  may  be  appro- 
priated by  an  act  of  the  legislature,  or  the 
power  of  appropriating  it  may  be  delegated 
to  private  corporations,  to  be  exercised  by 
them  in  the  execution  of  works  in  whicli 
the  public  is  interested.  Baltimore  and  ' 
Ohio  R.  R.  Co.  t\  Pittsburg,  Wheeling  and 
Ky.  R.  R.  Co.,  17  West  Va.,  813,  1881;  10 
Amer.  &  Eng.  R.  R.  Cases,  444. 

54.  —  The  right  of  eminent  domain  lies 
dormant  in  the  state  until  legislative  action 
points  out  the  occasions,  the  modes,  the 
conditions  and  the  agencies  for  its  appropri- 
ation; and  a  legislative  act  being  the  cus- 
tomary mode  of  determining  that  fact,  must 
be  held  for  this  purpose  the  law  of  the  land; 
and  no  further  finding  or  adjudication  is 
essential  unless  it  be  required  expressly  by 
the  constitution  of  the  state.  Alexandria 
and  Fredericksburg  Ry  Co.  v.  Alexandria 
and  Washington  R.  R.  Co.,  75  Va.,  780, 1881 ; 
10  Amer.  &  Eng.  R.  R.  Cases,  33. 

55.  —  Under  R.  8.,  ch.  51,  §§  2  and  3,  the 
purposes  for  which  a  railway  company  has 
the  power  to  take  lands  as  for  public  uses, 
for  the  location,  construction  and  convenient 
use  of  its  railway,  are  for  necessary  tracks, 
side  tracks,  depots,  wood  sheds,  repair  shops 
and  car,  engine  and  freight  houses.  Spof- 
ford  v.  Buoksport  and  Bangor  R,  R.  Co.,  66 
Me.,  36,  1876;  20  Amer.  R'y  Rep.   20. 

56.  —  land  taken  under  franchise  of 
another  corporation.  A  railway  company 
permitted  its  charter  to  be  used  for  purposes 
of  condemnation  of  lands  for  another  com- 
pany's road,  and  on  the  location  of  the  latter, 
which  paid  and  took  title  in  its  own  name 
for  the  land  and  built  the  road.  Held,  that 
the  road  was  the  property  of  the  latter  com- 
pany. If,  in  such  case,  any  of  the  land 
condemned  was  paid  for  by  the  former  com- 
pany with  its  own  funds,  which  have  not 
been  repaid  to  it,  the  latter  company  Is 
bound  to  refund  the  amount.  Coe  v.  New 
Jersey  Midland  R'y  Co.,  31  N.  J.  Eq.,  105. 
1879. 
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57.  —  One  railway  company  cannot,  by 
agreement,  condemn  property  for  ita  own 
use  and  the  use  of  other  companies.  Eack 
company  must  proceed  for  itself.  Swinney 
V.  Fort  Wayne,  Muncie  and  Cincinnati  B.  R. 
Co.,  59  Ind.,  2015.     1877. 

58.  —  Though  a  railway  company  may 
not  for  some  reason  have  the  legal  author- 
ity to  condemn  right  of  way  for  a  lateral 
line,  it  may  cause  another  company  of  its 
own  stockholders  to  be  organized  so  as  to 
have  that  power,  and  when  such  subsidiary 
company  has  condemned  the  right  of  way, 
it  may  lease  its  line  to  the  foi-mer  company, 
and  in  this  there  will  be  no  fraud  upon  those 
whose  lands  have  been  condemned.  Lower 
V.  Chicago,  Burlington  &  Quincy  R.  R.  Co., 
59  la.,  568,  1882j  10  Amer.  &  Eng.  R.  R. 
Cases,  17. 

59.  —  To  the  petition  of  a  railway  com- 
pany to  take  lands,  the  owner  answered  ask- 
ing an  injunction  upon  the  alleged  grounds 
that  the  plaintiff  had  no  valid  organization, 
did  not  intend  to  build  the  proposed  line, 
and  had  organized  simply  in  the  interest  of 
another  company,  which  grounds  were  being 
tested  in  a  quo  warranto  proceeding  then 
pending  against  such  company.  Held,  that 
the  answer  is  insufficient.  Aurora  and  Cin- 
cinnati R.  R.  Co.  V.  Miller,  56  Ind.,  88,  1877 ; 
18  Amer.  E'y  Rep.,  144. 

60.  Private  crossing.  By  s.  183  of  the 
Grand  JuHction  Railway  Act  (3  Will.  4, 
c.  xxxiv),  it  is  enacted  that  the  owners  and 
occupiers  of  lands  through  which  the  rail- 
way should  be  made  ("except  in  cases  in 
which  the  company  should,  at  its  own  ex- 
pense, have  made  communications  from  the 
land  on  the  one  side  of  the  railway  to  the 
land  on  the  other  side  thereof,  according  to 
any  agreement  with  any  owner  or  occupier 
thereof,  or  according  to  the  provisions  of  the 
act"),  at  all  times  for  the  purpose  of  occu- 
pying the  said  land,  without  payment  of 
toll,  might  pass  and  repass  directly  over  and 
across  such  parts  of  the  railway  as  should 
be  made  in  or  upon  their  respective  lands. 
The  one  hundred  and  eighty-sixth  section 
prohibited  all  persons,  except  the  company 
and  its  servants,  from  crossing  the  railway, 
"  except  only  directly  crossing  the  same  at 
places  to  be  appointed  for  that  purpose,  for 
the' necessary  occupation  of  the  respective 


lands  through  which  the  said  railway  should 
pass."  And  by  s.  180,  in  case  of  dispute,  the 
company  is  to  make  such  communication  as 
two  or  more  justices  of  the  peace  shall,  upon 
the  application  of  any  owners,  etc.,  judge 
necessary  and  appoint.  Held,  that  until  the 
company  had  made  a  communication,  the 
owners  of  severfed  lands  had  a  right  to  cross 
the  railway  at  any  part  within  their  respect- 
ive lands.  Grand  Junction  R'y  Co.  v.  White, 
8  Meeson  &  Welsby  (Exchequer),  214.     1841. 

61.  —  By  an  inclosure  award  a  road  was 
set  out  as  a  carriage  road  and  drift-way  from 
a  highway  to  certain  of  the  inclosed  lands. 
The  defendant,  a  railway  company,  acquired 
some  of  the  lands  and  built  a  cattle  pen 
thereon  adjoining  its  railway,  and  used  the 
road  for  the  passage  to  and  from  the  high- 
way of  cattle  that  were  to  be,  or  had  been, 
conveyed  on  its  railwd!y,  such  user  being 
much  greater  than  the  user  at  the  time  of  the 
grant,  which  was  exclusively  for  agricultural 
purposes.  Held,  that  this  was  a  lawful  user 
on  its  part,  and  that  it  was  not  restricted  to 
the  user  which  existed  at  the  time  of  the 
grant.  Finch  v.  Oreat  Western  Ry  Co.,  Law 
Reports,  5  Exchequer  Division,  354,  1879;  31 
Eng.  (Moak),  665. 

62.  Private  use.  The  power  of  eminent 
domain  is  conferred  for  a  public  use  only,  or 
for  some  present  public  advantage  to  be 
gained,  but  not  with  a  view  to  contingent 
results  dependent  upon  the  success  of  a  pro- 
jected speculation.  The  railway  in  this  case 
was  not  tor  public  use  within  the  meaning 
of  the  statutes.  FJdgewood  R.  R.  CV  ,'s  Ap- 
peal, 79  Pa.  St.,  257.     1875. 

63.  —  diversion  of  property  to  private 
uses.  Where  a  building  erected  on  land  ex- 
propriated for  the  purpose  of  a  railroad  sta- 
tion is  used  as  such,  but  a  private  business  is 
carried  on  in  certain  rooms  by  one  who  is 
the  agent  of  the  railroad  and  receives  his 
compensation  in  being  allowed  the  use  of 
these  rooms,  in  which  railroad  freight  is, 
however,  stored  when  necessary,  it  is  not 
such  a  diversion  by  the  railway  from  the  use 
for  which  the  land  was  expropriated  as  to 
authorize  an  action  for  damages.  Hoggatt 
V.  Vioksburg,  SHreveport  and  Pacific  R.  R. 
Co.,  34  La.  An.,  624.     1882. 

64.  Proceedings.  Proceedings  to  con- 
demn lands  are  special  proceedings  by  a 
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temporary  tribunal  selected  for  the  occasion. 
Toledo,  Ann  Arbor  and  Orand  Trunk  Ry 
Co.  V.  Dunlap,  47  Mich.,  456,  1883;  5  Amer. 
&  Eng.  R.  R.  Cases,  378. 

65.  —  action  of  directors.  The  com- 
plaint alleges,  in  substance,  that  defendant 
entered  upon  and  appropriated  a  strip  of 
plaintiflE's  land,  three  hundred  feet  wide, 
and  claims  to  have  caused  an  appraisement 
of  the  same  to  be  made,  and  that  this  was 
done  under  a  resolution  of  its  board  of  di- 
rectors ;  but  that  such  resolution  was  passed 
at  a  meeting  at  which  there  were  present 
only  a  certain  specified  number  of  direct- 
ors, less  than  a  quorum.  An  answer  which 
merely  sets  forth  the  resolution,  without 
averring  that  it  was  adopted  when  a  quorum 
of  the  directors  were  present,  held  bad,  on 
demurrer.  Stringham  v.  Oshkosh  and  Mis- 
sissippi R.  R.  Co.,  33  Wis.,  471.     1873. 

66.  —  condemnation  after  road  is  built. 
Where  a  condemnation  of  land  and  the  as- 
sessment of  damages  were  set  aside,  by  con- 
sent, for  the  purpose  of  making  a  new  one 
of  the  land  actually  taken,  and  the  land 
owner  allowed  to  retain  the  compensation 
paid  on  the  original  assessment  to  be 
applied  on  the  second,  and  the  court  in- 
structed the  jury  that  the  land  owner 
was  entitled  to  the  value  of  the  land 
sought  to  be  condemned,  with  the  improve- 
ments put  thereon,  and  it  did  not  appear  but 
the  jury  followed  the  instructions  in  the 
assessment,  this  court,  without  deciding 
whether  tlie  law  was  stated  correctly,  re- 
fused to  disturb  the  assessment,  on  appeal 
by  the  land  owner.  Mitchell  v.  Illinois  and 
St.  Louis  R.  R.  and  Coal  Co.,  85  111.,  566. 
1877. 

67.  —  talting  part  of  a  tract.  Under  the 
Lands  Clauses  Consolidation  Act,  8  and  9 
Vict.,  c.  18,  if  the  promoters  of  an  under- 
taking demand  a  compulsory  sale  of  prem- 
ises by  authority  of  the  statute,  the  owner, 
by  §  93,  may  refuse  to  sell  less  than  the 
whole ;  but  if  they  have  given  notice  of  re- 
quiring a  part,  the  owner  cannot,  by  reason 
of  such  notice,  require  that  the  whole  be 
taken,  and  the  promoters,  on  his  refusal  to 
sell  part,  may  abandon  the  purchase.  Queen 
V.  London  and  South  Western  R'y  Co.,  13 
Adolphus  &  Ellis  (N.  S.),  775;  64  E.  C.  L., 
774.    1848. 


68.  —  A  lessee  held  under  the  same  lease 
two  pieces  of  ground,  one  on  the  southern, 
the  other,  a  corresponding  piece  of  equal 
width,  on  the  northern  side  of  a  road,  which 
at  the  date  of  the  lease  was  a  private  road; 
but  was  afterwards  dedicated  to  the  public. 
On  the  southern  piece  of  ground  the  lessee's 
house  and  garden  were  situate;  on  the 
noi'thern  piece  he  was  prohibited  from  build- 
ing, and  it  had  been  thrown  together  with 
corresponding  pieces  of  ground  east  and 
west  of  it,  which  had  been  granted  to  other 
lessees  under  the  same  lessor,  into  one  piece 
of  ground,  which  was  used  for  the  purpose 
of  recreation  and  pleasure,  and  had  been 
also  let  out  to  a  butcher  as  grazing  ground 
for  sheep  and  cattle.  A  railway  company 
desiring  to  take  the  northern  piece  of  ground 
for  the  purposes  of  its  undertaking,  held, 
by  the  Lord  Justice  Turner,  affirming  the 
decision  of  the  master  of  the  rolls,  but  dis- 
sentiente  the  Lord  Justice  Knight  Bruce, 
that  it  was  not  compellable  under  s.  93  of 
the  Lands  Clauses  Consolidation  Act,  1845, 
to  take  the  property  on  the  south  side  of  the 
road  also.  Fergusson  v.  London,  Brighton 
and  South  Coast  R'y  Co.,  3  De  Gex,  Jones  & 
Smith,  653;  68  Eng!  Ch.,  653.     1863. 

69.  Public  use.  The  taking  of  private 
property  in  order  that  a  railway  may  be 
made  belongs  to  the  class  of  things  which 
in  pi'oper  cases  are  to  be  regarded  as  public 
necessities.  Seacombev.  R.  R.  Co.,  S3  Wal- 
lace, 108,  1874;  11  Amer.  R'y  Rep.,  355. 

70.  Purposes  for  which  the  land  may  be 
used.  The  court  gave  the  following  instruc- 
tion: "That  the  railroad  company,  under 
its  articles  of  incorporation,  can  only  take 
property  for  the  purpose  of  a  railroad  and 
telegraph  line,  and  having  once  condemned 
property,  it  can  use  it  for  any  purpose  con- 
nected with  its  enterprise.  It  can  use  the 
property  condemned  of  appellant  for  its 
main  or  side  track.  It  can  build  a  depot, 
freight  house,  engine  house  or  warehouse 
upon  it  at  any  time  it  chooses,  or  appropri- 
ate it  for  any  raih-oad  purpose  it  chooses." 
Held  proper,  for  aught  that  appeared  in  the 
record,  as  this  land  in  question  may  have 
been  taken  expressly  for  the  purposes  men- 
tioned in  the  instruction  of  the  court ;  if  the 
appellant  relied  upon  any  error  in  that  re- 
gard,  he  should  have  brought  the  record 
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here  in  order  to  raise  the  point.  Curtis  v. 
St.  Paul,  Stillwater  and  Taylor^ s  Falls  R.  R. 
Co.,  20  Minn.;  38.     1873. 

71.  Quantity  of  land  to  be  taken.  A  rail- 
way company  will  be  restrained  from  taking 
more  land  than  is  necessary  for  the  purpose 
for  which  the  taking  ia  authorized.  Webb 
10.  Manchester  and  Leeds  R.  R.  Co.,  4  Mylne 
&  Craig  (Eng.  Ch.),  116.     1839. 

72.  —  by  whom  determined.  Every  cor- 
poration seeking  to  condemn  land  for  a  pub- 
lic improvement  must,  in  a  modified  degree, 
be  permitted  to  judge  for  itself  as  to  the 
amount  that  is  necessary  for  such  pui-pose. 
This  right  is  subject  to  all  constitutional  and 
etatutory  restrictions,  and  to  the  further 
limitation  that  the  courts  are  clothed  with 
ample  power  to  prevent  any  abuse  of  the 
same.  Smith  v.  Chicago  and  Western  In- 
diana R.  R.  Co.,  105  111.,  511.     1833. 

73.  —  Defendant's  charter  authorizes  it  to 
take  any  land  along  and  including  the  line 
of  its  road,  not  exceeding  two  hundred  feet 
in  width,  and  any  land  beyond  those  limits 
"which  the  directors  shall,  by  resolution 
adopted  by  them,  declare  to  be  necessary  for 
the  use  of  said  company,"  etc.  Held,  that 
this  provision  of  the  charter  must  be  strictly 
complied  with,  before  the  company  can  con- 
demn land  outside  the  limit  of  two  hundred 
feet  in  width ;  that  the  resolution  provided 
for  is  a  corporate  act,  and  must  be  adopted 
at  a  meeting  of  the  directors  at  which  there 
is  present  a  quorum  competent  to  do  busi- 
ness. Stringham  v.  Oshkosh  and  Mississippi 
JR.  iJ.  Co.,  33  Wis.,  471.     1873. 

74.  —  Under  the  act  incorporating  the 
Carolina  Central  R'y  Co. ,  and  providing  for 
the  condemnation  of  land  for  the  construc- 
tion and  operation  of  the  road  (Laws  1872-3, 
ch.  75,  g§  9,  10),  it  is  the  duty  of  the  com- 
missioners appointed  by  the  court  not  only 
to  ascertain  the  value,  but  also  the  quantity, 
of  the  land  which  it  is  necessary  to  appro- 
priate; and  the  land  owner  does  not  waive 
his  right  to  insist  on  the  performance  of 
this  duty  by  failing  to  answer  the  allegations 
of  the  petitioner  as  to  the  quantity  necessary. 
Carolina  Central  R'y  Co.  v.  Love,  81  N.  C, 
434.     1879. 

75.  —  certificate  of  engineer.  The  court 
will  accept  as  conclusive  the  evidence  of  the 
•engineer  in  the  service  of  the  company  as 
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to  the  quantity  of  land  required  for  the 
purposes  of  the  railway,  if  the  statement 
has  a  reasonable  appearance  of  accuracy. 
Kemp  V.  South  Eastern  R'y  Co.,  Law 
Reports,  7  Chance  ly  Appeal  Cases,  364. 
1872. 

76.  — location  of  traclc.  While  a  railway 
company  cannot  condemn  more  than  one 
hundred  feet  in  width  for  right  of  way,  it  is 
not  necessary  that  it  should  locate  its  track 
in  the  middle  of  the  land  condemned.  The 
fact  that  it  owns  land  adjacent  to  that  which 
it  seeks  to  condemn  will  not  restrict  its  right 
of  condemnation.  Stark  v.  Sioiux  City  and 
Pacific  R'y  Co.,  43  lOwa,  501, 1876;  14  Amer. 
R'y  Rep.,  468. 

77.  —  width  of  riglit  of  way.  The  right 
of  way  is  not  limited  to  any  given  width. 
It  may  vary  in  different  localities ;  but  obvi- 
ously, a  railway  company  may  appropriate 
and  use  for  its  right  of  way  such  width 
of  ground  as  may  be  reasonably  necessary 
for  the  economical  and  convenient  transac- 
tion of  its  business.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.  v.  The  People,  4 
Bradwell  (111.),  468.     1879. 

78.  —  The  statute  limits  the  arjiount  of 
land,  which  may  be  taken  by  a  railway  com- 
pany under  condemnation  proceedings,  to 
one  hundred  feet  in  width,  except,  first,  on 
account  of  wood  and  water  stations ;  second, 
where  a  greater  width  is  necessary  for  ex- 
cavation, embankment  or  depositing  waste 
earth.  Johnston  v.  Chicago,  Milwaukee  and 
St.  Paul  R'y  Co.,  58  la.,  537.     1888. 

79.  —  Under  the  Revised  Statutes,  where 
a  railway  company,  under  statutory  pro- 
ceedings to  obtain  a  right  of  way,  seeks  to 
condemn  a  strip  of  land  exceeding  one  hun- 
dred feet  in  width,  and  the  necessity  for  a 
greater  width  is  controverted  by  the  land 
owners,  the  burden  of  proof  is  upon  the 
company.  Wisconsin  Central  R.  R.  Co.  v. 
Cornell  University,  53  Wis.,  537,  1881;  10 
Amer.  &  Eng.  R.  R.  Cases,  108. 

80.  —  The  circuit  court  for  the  proper 
county  having  found  that  condemnation  of 
a  strip  of  two  hundred  (instead  of  one  hun- 
dred) feet  in  width  in  such  county  is  ren- 
dered necessary  by  the  character  of  tlie  land 
and  timber,  the  supreme  court  will  not  re- 
verse the  order,  in  the  absence  of  a  clear  pre- 
ponderance of  evidence  against  such  finding. 
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Wisconsin  Central  R.  JR.  Co.  v.  Cornell  Uni- 
versity, 49  Wis.,  162.     1880. 

81.  Ki^ht  to  use  steam  power.  The  right 
to  use  steam  upon  a  railway  is  the  subject  of 
legislative  control.  The  rights  of  the  Long 
Island  R.  R.  Co.  to  use  steam  power  deter- 
mined. People  V,  Long  Island  B.  B.  Co. ,  60 
Howard's  Practice  (N.  Y.),  895.     1880. 

82.  Side  tracks.  The  right  of  i-unnin? 
sidings  to  private  establishments,  and  of  tak- 
ing the  necessary  land  for  the  purpose,  is 
clearly  within  the  constitutional  power  of 
the  legislature  to  confer,  because  the  public 
interest  is  thereby  subserved  by  reason  of  the 
increased  facilities  afforded  for  developing 
the  resources  of  the  state,  and  promoting  the 
general  wealth  and  prosperity  of  the  com- 
munity. Oetz's  Appeal,  3  Amer.  &  Eng.  R. 
R.  Cases  (Pa.),  186.     1881. 

83.  —  Where  a  railway  company  had  a 
side  track  for  many  years  before,  connecting 
its  main  track  with  a  public  warehouse  and 
elevator,  in  a  town,  over  the  land  of  another, 
but  without  having  the  right  of  way  there- 
for except  by  the  mere  consent  or  license  of 
the  owner,  it  was  held  that  the  company  had 
the  right  to  institute  proceedings  to  condemn 
the  land  over  which  such  branch  run,  for 
right  of  way.  Fisher  v.  Chicago  and  Spring- 
field B.  B.  Co.,  104  III,  833,  1883;  10  Amer. 
&  Eng.  R.  R.  Cases,  14. 

84.  Superfluous  land.  The  mere  fact  that 
land  of  a  railway  company  is  required  for 
the  purposes  of  its  undertaking,  and  is  not 
superfluous  land,  does  not  prevent  an  occu- 
pier who  has  exclusive  adverse  possession 
for  twelve  years  becoming  thereby  entitled 
to  the  land  under  the  statutes  of  limita- 
tions. Bobbett  V.  South  Eastern  B'y  Co., 
Law  Reports,  9  Queen's  Bench  Division,  435. 

,  1883. 

86.  Telegraph  lines.  Neither  the  acts  of 
congress  declaring  railroads  to  be  post  routes, 
nor  the  act  of  July  34,  1866,  providing  that 
telegraph  companies  may  construct  their 
lines  over  post  roads,  authorize  a  telegraph 
company  to  establish  its  lines  over  the  right 
of  way  of  a  railway  company  without  mak- 
ing compensation  therefor  according  to  law. 
Atlantic  and  Pacific  Telegraph  Co.  v.  Chi- 
cago, Bock  Island  and  Pacific  B.  B.  Co.,  6 
Bissell  (U.  8.  0.  C),  158.     1874. 

86.  —  It  is  beyond  the  power  of  congress  to 


authorize  a  telegraph  company  to  construct 
its  line  over  private  property  without  com- 
pensation.   Ih. 

87.  —  Under  the  act  of  March  19,  1875, 
to  "  facilitate  the  construction  of  telegraph 
lines,"  taken  in  connection  witJi  the  act  of 
February  8,  1873,  for  the  same  purpose,  no 
appeal  is  allowable  from  an  interlocutory 
ruling  in  the  course  of  proceedings  to  estab- 
lish such  lines,  but  only  from  the  final  judg- 
ment therein.  American  Union  Telegraph 
Co.  V.  Wilmington,  Columbia  and  Augusta 
B.  B.  Co.,  83  N.  C,  430.     1880. 

88.  Time  of  taking ;  proceedings.  Where 
the  special  act  iixed  the  time  for  taking  land 
and  completion  of  the  railway,  and  a  notice 
was  served  upon  a  land  owner  within  the 
time  fixed  by  the  act,  but  nothing  further 
was  done  till  after  the  time  had  expired,  it 
was  held  that  the  company  could  not  further 
proceed  under  the  notice.  Bichmond  v. 
North  London  By  Co.,  Law  Reports,  6 
Equity  Cases,  353.     1868. 

89.  Title ;  land  dedicated  to  public  use. 
To  effect  a  statutory  dedication  of  lands  to 
public  use,  the  requirements  of  the  statute 
authorizing  it  must  be  substantially  com- 
plied with.  Downer  v.  St.  Paul  and  Chicago 
Ry  Co.,  33  Minn.,  251.     1875. 

90.  Transfer  of  railway.  The  Minne- 
apolis and  Northwestern  R'y  Co.,  a  corpora- 
tion authorized  to  construct  a  railroad  be- 
tween two  points,  condemned  land  of 
plaintiff,  and,  without  constructing  the 
railroad,  transferred  the  right  of  way  to  tlie 
Minneapolis  and  St.  Louis  R'y  Co.,  a  corpo- 
ration authorized  to  construct  a  railroad  be- 
tween the  same  two  points.  The  lattei 
company  constructed,  and  has  maintained, 
its  railroad  over  the  right  of  way  so  trans- 
ferred to  it.  Held,  that  plaintiff,  whose  in- 
terests are  not  affected  by  the  transfer, 
cannot  call  in  question  the  capacity  of  the 
former  company  to  make,  nor  of  the  latter 
company  to  receive,  the  transfer,  compensa- 
tion having  been  made  by  the  former  com- 
pany. Crolley  v.  Minneapolis  and  St.  Louis 
B'y  Co.,  30  Minn.,  541.     1883. 

91.  Tunnel.  Damages  having  been  as- 
sessed for  the  construction  of  a  tunnel,  all 
future  damages  resulting  from  vibration  in 
its  use  and  natural  subsidence  of  the  tunnel 
are  embraced  in  the  assessment.    Croft  v. 
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London  and  Northwestern  Ey  Co.,  3  Best 
&  Smith,  436 ;  113  E.  C.  L.,  435.     1863. 

92.  —  Under  the  Lands  Clauses  Consolida- 
tion Act,  8  and  9  Vict.,  c.  18,  compensation 
must  be  made  before  entering  upon  lands. 
Therefore,  before  tunneling  under  such  land 
compensation  must  be  made  in  like  manner. 
Ramsden  v.  Manchester  Ky  Co.,  1  Welsby, 
Hurlstone  &  Gordon  (Exchequer),  733.   1848. 

93.  Watercourses;  diversion.  A  railway 
company  is-not  authorized  by  sec.  16  of 
the  Railways  Clauses  Act,  1845,  permanently 
to  divert  the  course  of  a  private  river,  unless 
the  diversion  is  necessary  for  the  construc- 
tion of  the  railway.  The  diversion  cannot 
be  made  merely. because  it  will  diminish  the 
expense  of  the  construction  of  the  rjiilroad. 
Pugh  V.  Golden  Valley  R'y  Co. ,  Law  Reports, 
12  Chancery  Division,  274.     1879. 

94.  Wharves.  The  only  limit  to  the  power 
of  railroad  corporations  to  take  lands  for 
railroad  purposes  is  reasonable  necessity  of 
the  corporation  in  the  discharge  of  its  duty 
to  the  public.  This  includes  the  acquisition 
of  lands  for  depots  and  buildings  convenient 
and  proper  for  the  storage  and  keeping  of 
cars  and  locomotives  when  not  in  use,  and 
for  the  receipt,  storage,  safe  keeping  and  de- 
livei'y  of  freight  and  property,  as  well  as 
such  facilities  as  are  usually  required  in 
operating  its  road  and  the  successful  prose- 
cution of  its  business.  New  York  Central 
and  Hudson  River  R,  R.  Co.,  In  re,  77  N.  Y., 
248.     1879. 

95.  —  Land  under  water  in  the  Hudson 
river,  with  or  without  a  water  front,  re- 
quired by  a  railway  company  for  piers  and 
■wharves  to  facilitate  the  transportation  of 
freight,  may  be  condemned  by  such  pro- 
ceedings,   lb. 

II.  Peoceedings  geneeallt. 
1.  Proceedings  under  charier. 

96.  Charter.  A  railway  company,  after 
the  compulsory  powers  of  its  original  act 
had  expired  and  the  railway  was  opened  for 
traffic,  obtained  another  act  enabling  it  to 
widen  its  lin§  and  enlarge  its  stations,  and 
to  take  additional  pieces  of  land ;  held,  that, 
under  the  circumstances,  the  company  could 
not  proceed  to  take  a  piece  of  land  subject 


to  the  compulsory  powers  of  both  acts  under 
a  notice  to  treat  given  under  their  original 
act.  Richmond  v.  North  London  R'y  Co., 
Law  Reports,  ■  3  Chancery  Appeal  Cases,  679. 


97.  Collateral  attack.  The  validity  of  the 
charter  issued  to  a  railway  company,  and 
the  fact  that  it  is  lawfully  organized,  with 
power  to  procure  condemnation  of  land, 
cannot  be  questioned  on  an  appeal  from  an 
award  of  damages ;  but  such  question  must 
be  raised  when  application  is  made  for  the  ^ 
appointment  of  commissioners  before  the 
court  or  judge  to  whom  such  application  is 
made,  or  in  the  supervisory  court  to  which 
the  proceedings  may  be  removed  on  certio- 
rari, or  in  some  other  proceeding  authorized 
by  law  for  that  purpose.  Miller  v.  Prairie 
du  Chien  and  McGregor  R'y  Co.,  34  Wis., 
533.     1874. 

98.  —  forfeiture.  Forfeiture  of  a  charter 
cannot  be  raised  collaterally.  It  must  be 
presented  by  a  direct  proceeding  by  the  gov- 
ernment. So  held  even  against  property 
owners  who  resist  the  taking  of  a  highway 
for  a  railway  track.  JV.  Y.  Elevated  R.  R. 
Co.,  In  re,  3  Abbott,  New  Cases  (N.  Y.),  401. 
1877. 

99.  Powers.  The  Carolina  Central  R.  R. 
Co.,  under  its  charter  (and  being  the  suc- 
cessor of  the  rights  and  powers  of  the  Wil- 
mington, Charlotte  and'  Rutherford  R.  R. 
Co.  under  its  charter),  and  under  the  general 
railroad  law  (Acts  1871-2,  ch.  138),  has  the 
power  to  institute  proceedings  for  the  con- 
demnation of  land  necessary  for  the  uses  of 
the  company.  North  Carolina  R.  R.  Co.  v. 
Carolina  Central  R'y  Co.,  83  N.  C,  489. 
1880. 

100.  Proceeding's ;  either  land  owner  or 
company  may  apply  for  assessment.  Under 
the  provisions  of  the  act  of  January  22,  1855 
(ch.  140,  Gantt's  Dig.),  either  the  land  owner 
or  the  corporation  could  apply  for  an  assess- 
ment of  damages  for  right  of  way ;  written 
notice,  as  prescribed  by  the  statute,  should 
be  given  before  the  appointment  of  commis- 
sioners to  assess  the  damages.  Cairo  and 
Fulton  R.  R.  Co.  v.  Trout,  33  Ark.,  17.    1877. 

101.  Proceedings;  notice.  Where  the 
charter  required  notice,  by  publication,  to 
the  owner  or  occupier,  or  unknown  owners 
of  land  sought  to  be  condemned,  of  the  ap- 
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plication  to  appoint  commissioners,  and  the 
company  publishes  such  notice  as  to  one  who 
had  held  a  life  estate  only,  but  who  was  dead, 
not  naming  the  remainder  man,  it  was  held 
that  the  subsequent  proceedings  condemning 
the  land  for  right  of  way  were  not  binding 
upon  the  remainder  man,  and  that  he  might 
recover  the  land  appropi-iated  by  ejectment. 
Chicago  and  Alton  R.  B.  Co.  v.  Smith,  78  111., 
96.     1875. 

102.  —  Notice  to  owners  is  not  expressly 
required  by  the  charter  of  defendant  to  bo 
given  in  any  stage  of  the  proceeding,  but, 
by  necessary  implication,  it  is  indispensable. 
Tracy  v.  Elizabethtovm,  etc.,  B.  B.  Co.,  80 
Ky.,  259.     1883.  I 

103.  Security  before  entry.  The  charter 
of  a  railway  company  required  the  corpora- 
tion, when  requested  by  the  owner  of  land 
condemned  for  its  use,  and  before  entering 
on  such  land,  to  give  security  for  the  pay- 
ment of  such  damages  as  might  be  finally 
awarded.  Held,  that  this  provision  neither 
barred  nor  suspended  the  statutory  remedy 
for  enforcing  the  award.  Fisher  v.  Warwick 
iJ.  i2.  Co.,  13R.  I.,  287.     1879. 

104.  Special  chartei'.  Notwithstanding 
the  fact  that  the  Atchison,  Topeka  arid  Santa 
Fe  R.  E.  Co.  was  organized  under  a  special 
charter  of  the  territorial  legislature,  it  has  a 
right  to  proceed  for  the  condemnation  of 
lands  in  accordance  with  the  provisions  of 
the  general  statutes  in  respect  thereto.  Cen- 
tral Branch  Union  Pacific  B.  B.  Co.  v.  Atchi- 
son, Topeka  and  Santa  Fe  B.  B.  Co.,  36 
Kans.,  669, 1881 ;  5  Amer.  &  Eng.  E.  E.  Cases, 


2.   Commencement  of  proceedings. 

105.  Form  of  warrant.  A  warrant  issued 
to  a  sheriff,  commanding  him  to  summon  a 
jury  to  assess  the  compensation  due,  "if 
any,"  to  0.  Held,  that  the  insertion  of  these 
words  "  if  any  "  did  not  affect  the  validity  of 
pie  warrant,  or  vary  the  duties  of  the  jury. 
Begina  v.  Lancaster  and  Preston  B'y  Co.,  6 
Adolphus  &  Ellis  (N.  S.),  759;  51  E.  C.  L., 
757.     1845. 

106.  Notice.  Upon  an  application  to  con- 
firm the  report  of  commissioners,  appointed 
to  appraise  the  damages  caused  by  the  tak- 
ing of  land  for  railway  purposes,  the  court 


at  special  term  lias  power  to  refuse  to  con- 
firm the  report  and  direct  a  rehearing,  upon 
the  application  of  a  land  owner  who  shows 
that  he  has  not  received  proper  and  adequate 
notice  of  the  meetings  of  the  commissioners, 
and  that  by  reason  thereof  he  has  been  ab- 
sent therefrom.  New  York,  Lackawanna  and 
Western  B'y  Co.,  In  re,  29  Hun  (N.  Y.),  603. 
1883. 

107.  —  Under  a  provision  in  a  railway 
charter  requiring  notice  in  condemnation 
proceedings  to  be  given  to  "  the  persons  in- 
terested," a  mortgagee  of  the  lands  con- 
demned, if  not  notified,  is  not  bound  by 
the  proceedings  in  condemnation.  Platf  v. 
Bright,  39  N.  J.  Eq.,  128,  1878;  19  Amer.  E'y 
Rep.,  95. 

108.  —  Before  the  court  can  enter  judg- 
ment upon  an  application  made  to  appropri- 
ate land  to  public  use,  the  owner  of  the  land 
must  have  notice  of  such  application ;  but  at 
whatever  stage  of  the  proceedings  the  owner 
is  notified  to  appear,  after  such  notice  he 
has  the  right  to  contest  the  appropriation  of 
his  land  to  the  petitioner's  use.  Baltimore 
and  Ohio  B.  B.  Co.  v.  Pittsburgh,  Wheeling 
and  Ky.  B.  B.  Co.,  17  West  ya.,  813,  1881; 
10  Amer.  &  Eng.  R.  E.  Cases,  444. 

109.  Wlio  may  commence.  Under  the 
general  railway  act,  the  initiative  in  the 
exercise  of  the  right  of  eminent  domain  be- 
longs exclusively  to  the  corporation.  Sher- 
man V.  Milwaukee,  Lake  Shore  and  Western 
B.  B.  Co.,  40  "Wis.,  645,  1876;  13  Amer.  E'y 
Eep.,  459.    rSee  par.  100,  ante.] 


3.  Jurisdiction. 

110.  Collateral  attack.  Where  commis- 
sioners have  been  duly  appointed  according 
to  law  to  condemn  land  for  right  of  way 
and  assess  damages,  and  have  jurisdiction 
of  the  matters  acted  on  by  them,  their  ac- 
tion will  be  conclusive  in  all  collateral  pro- 
ceedings. Townsend  v.  Chicago  and  Alton 
B.  B.  Co.,  91  111.,  545.     1879. 

111.  —  The  service  of  the  notice  of  a  mo- 
tion for  confirmation  is  only  a  step  in  the 
proceedings,  and  a  matter  of  practice.  The 
failure  to  give  it  wiU  not  deprive  the  court 
of  the  jurisdiction  already  acquired,  or  ren- 
der the  order  liable  to  be  attacked  oollater- 
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ally.     Allen  v.  Utica,  Ithaca  and  Elmira  B. 
B.  Co.,  15  Hun  (N.  Y.),  80.     1878. 

112.  Colhisiye  service  of  process.  Juris- 
diction to  appoint  commissioners  of  ap- 
praisal cannot  be  conferred  by  notice  served 
onlyon  a  person  who  is  in  no  way  connected 
with  the  land  owner,  and  has  only  gone  on 
the  land  to  receive  service  by  collusion  with 
those  interested  in  the  condemnation.  Dun- 
lap  V.  Toledo,  Ann  Arbor  and  Grand  Trunk 
By  Co.,  46  Mich.,  190.     1881. 

113.  County  court.  The  general  statute 
relating  to  corporations  (Code  1873,  ch.  56) 
confers  no  jurisdiction  on  a  county  court  to 
take  or  appropriate  land  or  other  prop- 
erty -of  individuals  or  corporations  for  a 
railway  company.  Its  only  jurisdiction  in 
such  a  case  is  to  appoint  commissioners  to 
ascertain  and  report  what  compensation  and 
damages  the  owner  of  the  property  is  enti- 
tled to  receive  where  he  and  the  company 
cannot  agree  upon  the  question,  and  to  de- 
termine what  shall  be  a  just  compensation, 
upon  the  payment  of  which  the  statute 
vests  the  fee  simple  title  of  the  property  in 
the  company.  Alexandria  and  Fredericks- 
burg By  Co.  V.  Alexandria  and  Washington 
B.  B.  Co.,  75  Va,,  780,  1881;  10  Amer.  & 
Eng.  R.  R.  Cases,  23. 

114.  —  The  provisions  inch.  88  of  the  acts 
of  1873-3,  in  reference  to  the  manner  in 
which  lands  shall  be  condemned  by  railway 
companies,  are  not  repealed  nor  abrogated  by 
ch.  114  of  the  acts  of  1875,  and  the  amend- 
atory act  of  1879,  ch.  8,  and  therefore  the 
circuit  court  has  no  jurisdiction  in  a  case 
where  a  railway  company  seeks  to  condemn 
lands,  the  jurisdiction  in  such  oases  being 
confined  to  the  county  court.  Chesapeake 
and  -Ohio  B.  B.  Co.  v.  Hoard,  16  West  Va., 
270,  1880;  Same  v.  Patton,  9  ib.,  648,  1876. 

115.  Description.  An  accurate  descrip- 
tion of  the  land  is  essential  to  the  validity  of 
the  proceedings.  New  York  Central  and 
Hudson  Biver  B.  B.  Co.,  In  re,  10  Amer.  & 
Eng.  R.  R.  Cases,  542;  90  N.  Y.,  343,  1883. 

116.  Notice.  All  interested  parties  must 
be  notified  or  the  proceedings  will  be  in- 
vaUd.  Morgan's  La.  and  Tex.  B.  B.  Co.  v. 
Bourdier,  1  McG-loin  (La.),  333;  Peoria  and 
Back  Island  B'y  Co.  v.  Warner,  61  111.,  53, 
1871 ;  13  Amer.  R'y  Rep.,  444.  ' 

117.  —  Whex-e  a  judgment,  purporting  to 


be  a  judgment  for  the  condemnation  of  the 
right  of  way  for  a  railway  company,  is  ren- 
dered against  the  company,  and  it  does  not 
appear  that  the  condemnation  proceedings 
were  instituted  by  it,  or  that  the  company 
was  a  party  to  them,  or  even  that  it  had 
any  notice  of  them,  and  no  summons  has 
been  served  upon  the  railway  company, 
held,  that  such  judgment  is  void.  Junction 
City  and  Fort  Kearney  B'y  Co.  v.  Silver,  27 
Kans.,  741.     1883. 

118.  —  Under  the  statute  the  circuit  and 
county  courts  are  always  open  for  proceed- 
ings to  condemn  land  for  right  of  way,  and 
when  the  summons  is  quashed,  the  court 
may  order  an  alias  summons  returnable  in 
vacation,  and  when  so  issued  and  served  ten 
days  before  the  return  day,  the  court  will 
acquire  jurisdiction  to  assess  the  compensa- 
tion to  be  paid  for  the  right  of  way.  Leiben- 
gut  V.  Louisville,  New  Albany  and  St.  Louis 
B'y  Co.,  103  111.,  431.     1883. 

119.  — Where  service  is  had  upon  the 
land  owner,  but  not  ten  days  before  the  day 
set  by  the  judge  for  the  hearing  of  a  peti- 
tion presented  in  vacation,  the  service, 
though  not  in  time  for  the  purposes  of  a 
trial,  will  give  the  court  jurisdiction  of  the 
person  of  the  defendant,  and  the  petition 
gives  jurisdiction  of  the  subject  matter  and 
of  the  person  of  the  petitioner,  and  the  court 
will  have  the  power  to  continue  the  cause, 
and  such  a  continuance  will  not  abate  the 
proceeding.  Bownian  v.  Venice  and  Caron- 
delet  B'y  Co.,  103  111.,  472.     1882. 

120.  —  Notice  sent  by  mail  to  an  improper 
address  confers  no  jurisdiction.  Morgan  v. 
Chicago  and  Northeastern  B.  B.  Co.,  36 
Mich.,  438.     1877. 

121.  —  The  plaintiff's  messuages  being  in- 
juriously affected  by  the  works  of  "  The 
Blackburn  Railway  Company,"  he  served 
the  secretary,  at  its  office,  with  a  notice 
containing  the  particulars  required  by  §  68 
of  the  8  and  9  Vict.,  c.  18,  but  addressed  to 
"  The  Blackburn  and  Clitheroe  Railway 
Company ; ''  held,  that  the  notice  was  suffi- 
cient. Eastham  v.  Blackburn  B'y  Co.,  9 
Welsby,  Hurlstone  &  Gordon  (Exchequer), 
758.     1854. 

122.  Proceedings;  petition.  The  juris- 
diction of  the  railway  commissioners  being 
given  by  statute,  and  the  petition  presented 
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to  them  being  the  foundation  of  their  action, 
they  obtain  jurisdiction  only  when  the  peti- 
tion presents  a  case  within  the  provisions  of 
the  statute.  Spofford  v.  Buoksport  and  Ban- 
gor B.  R.  Co.,  66  Me.,  26, 1876;  30  Amer.  R'y 
Rep.,  20. 

123.  —  The  statute  having  determined 
specifically  what  facts  must  appear  on  the 
face  of  the  petition,  the  court  or  judge  can- 
not take  any  action  until  a  petition  is  filed 
containing  the  statutory  requirements,  for  it 
is  by  the  petition  jurisdiction  is  obtained  of 
the  subject  matter.  Smith  v.  Chicago  and 
Western  Indiana  B.  B.  Co.,  105  111.,  5il. 
1883. 

124.  —  In  proceedings  under  the  statute 
the  allegations  set  out  in  the  petition  for  ap- 
pointment of  commissioners  that  the  owner 
has  refused  to  relinquish  the  land  or  to  make 
a  voluntary  conveyance  of  it,  and  that  he 
received  five  days"  notice  pi-evious  to  the 
presentation,  state  facts  sufficient  to  give  the 

■  court  jurisdiction  of  the  person  of  the  owner 
and  of  the  subject  matter  of  the  proceeding. 
Quayle  v.  Missouri,  Kansas  and  Texas  B'y 
Co.,  63  Mo.,  465,  1876;  21  Amer.  R'y  Rep., 
220. 

125.  —  On  an  application  for  the  appoint- 
ment of  commissioners  to  condemn  lands, 
when  a  petition  duly  verified  is  presented  to 
the  judge,  making  a,prima  facie  case,  with 
due  proof  of  notice,  the  appointment  should 
be  made  as  a  matter  of  course.  All  uncer- 
tain and  debatable  questions  should  be  certi- 
fied to  the  supreme  court.  State  v.  Hudson 
Tunnel  B.  B.  Co.,  38  N.  J.  Law,  548,  1876; 
13  Amer.  R'y  Rep.,  82. 

4.  Pleadings,  practice  and  general  re- 
quirements. 

128.  Amendment.  In  proceeding  by  a 
railway  company  to  acquire  title  to  lands 
under  the  water  of  the  Hudson  river  which 
had  been  granted  by  the  state  to  the  owners 
of  the  uplands,  the  petition  contained  an 
oiler  on  the  part  of  the  company  to  construct 
a  draw-bridge  to  give  access  from  the  river 
to  the  docks  of  the  land  owners.  After  an 
order  had  been  made  and  appealed  from  ap- 
pointing commissioners  on  application  of  the 
company,  an  order  was  granted,  giving  it 


leave  to  withdraw  the  offer,  and  to  amend 
the  petition  accordingly.  Held,  that  the 
court  had  no  power  to  so  amend  the  petition; 
that  no  such  power  was  given  by  the  provis- 
ion of  the  general  railroad  act  (§  20,  ch.  140, 
Laws  of  1850),  which  authorizes  tlie  correc- 
tion of  "any  defect  or  informality."  New 
York  and  West  Shore  B.  B.  Co.,  In  re,  89 
N.  Y.,  453,  1883;  reversing  Same  Case,  37 
Hun  (N.  Y.),  57. 

127.  Application  of  land  owner  for  dam- 
ages. In  a  pi'oceeding  by  the  land  owner 
for  the  assessment  of  damages  against  a  rail- 
way company  which  had  constructed  its 
line  across  his  farm,  the  application  particu- 
larly described  the  whole  tract  of  land,  but 
that  part  of  it  occupied  by  the  defendant's 
railway  was  described  as  "extending  diag- 
onally through  said  tract  of  land  from  a 
point  near  the  northeast  corner  to  a  point 
near  the  southwest  corner.''  Held,  that 
such  description  is  fatally  defective  on  de- 
murrer. Indianapolis  and  Vincennes  R.  B. 
Co.  V.  Newsom,  54  Ind,,  131.     1876. 

128.  Bond.  A  railway  company  gave  a 
bond  to  plaintiff  to  secure  the  payment  of 
damages  which  plaintiff  might  sustain  by 
reason  of  the  location  of  the  railway  through 
his  farm.  On  the  back  of  the  bond  was  a 
stipulation  that  if,  from  any  cause,  the  quan- 
tity of  land  and  fencing  through  the  prop- 
erty required  by  the  location  of  tlie  road,  as 
at  present  located,  should  be  changed  or  less- 
ened, that  a  stated  deduction  should  be 
made  from  the  face  of  the  bond.  In  debt 
upon  the  bond,  the  company  offered  to  prove 
that  the  land  actually  taken  for  its  line  was 
materially  lessened  from  the  quantity  named 
in  a  draft  annexed  to  the  bond.  This  evi- 
dence was  rejected  by  the  court  below. 
Held,  that  It  should  have  been  admitted. 
Wilmington  and  Beading  B.  B.  Co.  v.  High, 
89  Pa.  St.,  383.     1879. 

129.  Change  of  route.  The  Pennsylvania 
R.  R.  Co.  filed  a  petition  in  the  common 
pleas,  setting  forth  that  under  the  provisions 
of  its  charter  it  had  surveyed  and  located  the 
route  for  a  new  line,  and  reciting  that  it  was 
unable  to  agree  with  the  owners  of  property 
as  to  the  damages  to  be  awarded  them,  and 
prayed  for  the  appointment  of  viewers  to 
assess  the  same.  Viewers  were  appointed, 
and  filed  their  report.    One  of  the  company's 
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exceptions  thereto  was  on  the  ground  that, 
"since  the  report  of  the  viewers,"  it  had 
altered  the  route  of  its  I'oad  through  the 
land  of  some  of  the  property  holders,  and 
the  court  set  aside  so  much  of  the  i-eport  as 
assessed  the  damages  to  them,  and  then  con- 
firmed the  rest  of  the  report.  Held,  that  this 
action  of  the  court  was  final,  and  the  subject 
of  appeal.  Held,  further,  that  the  location 
of  the  line  by  the  company  was  an  appropri- 
ation of  the  land,  and  after  the  assessment 
•of  the  damages,  the  right  thereto  was  vested 
in  the  owners,  and  could  not  be  divested  by 
■s,  subsequent  change  of  route.  Beale  v. 
Pennsylvania  B.  R.  Co.,  83  Pa.  St.,  509. 
1878. 

130.  —  The  notice  required  by  the  statute 
(§33  of  ch.  140  of  1850,  as  amended  by  ch. 
560  of  1871)  to  be  given  on  an  application 
for  a  change  of  the  proposed  route  of  a  rail- 
way company  must  be  personally  served. 
People  ex  rel.  v.  Loclcport  and  Buffalo  R.  B. 
Co.,  13  Hun  (N.  Y.),  211.     1878. 

131.  Change  of  venue.  The  power  of 
changing  the  venue  is  not  inherent  in  the 
■county  courts,  as  it  is  in  those  of  a  larger 
jurisdiction,  but  was  conferred  upon  them 
■by  statute.  WattsoJi  v.  Chester  and  Dela- 
ware River  R.  R.  Co.,  83  Pa.  St.,  354.     1877. 

182.  Conditions  precedent.  In  proceed- 
ings of  this  character  all  precedent  condi- 
tions must  be  fully  complied  with.  Kansas 
City,  St.  Jogeph  and  Council  Bluffs  R.  R. 
Co.  V.  Campbell,  62  Mo.,  585.     1876. 

133.  —  eifort  to  agree.  Evidence  of  an 
effort  having  been  made  before  the  com- 
mencement of  an  action,  to  agree  as  to  the 
compensation  for  a  right  of  way,  is  a  pre- 
requisite to  establish  a  cause  of  suit.  Ore- 
gon R'y  and  Navigation  Co.  v.  Oregon  Real 
Estate  Co.,  10  Oreg.,  444.     1881.   ^ 

134.  Death  of  party.  Where  the  defend- 
ant dies  during  the  pendency  of  the  pro- 
ceeding, or  during  the  pendency  of  a  petition 
in  error  to  reverse  the  same,  the  revivor  ef 
the  pr-oceeding  must  be  had  in  the  name  of 
the  heirs  or  devisees,  and  not  of  the  admin- 
istrator of  the  deceased.  Valley  R'y  Co.  v. 
Bohm,  39  Ohio  St.,  633.     1876. 

135.  Default.  Where,  upon  a  hearing 
before  commissioners,  the  owner  makes  de- 
fault, the  supreme  court,  on  motion  to  con- 
firm the  report  of  the  commissioners,  has 


power,  the  default  being  excused,  to  open  it, 
to  set  aside  the  report  and  order  a  new  hear- 
ing. New  York,  Lackawanna  and  Western 
R'y  Co.,  In  re,  93  N.  Y.,  385.     18S3. 

138.  Deposit  of  award;  conditions.  A 
deposit  of  the  amount  of  an  award  of  dam- 
ages for  land  taken  under  the  law  of  emi- 
nent domain,  where  a  deposit  is  authorized 
to  be  made  for  the  use  of  the  land  owner,  is 
unavailing  if  a  condition  is  imposed  respect- 
ing the  payment  of  the  money  deposited  to 
the  owner.  It  is  immaterial  whether  or  not 
the  agent  making  the  deposit  was  authorized 
to  impose  the  condition.  Kanne  v.  Minne- 
apolis and  St.  Louis  R'y  Co.,  30  Minn.,  433. 
1883. 

137.  —interpleader.  The  defendant  rail- 
way company  had  commenced  the  construc- 
tion of  its  road  over  the  lands  of  the  de- 
fendant B.,  and  had  deposited  the  amount 
of  the  land  damages  -  awarded  B.  by  the 
commissioners,  in  the  plaintiff's  bank,  as 
provided,  by  statute,  for  which  the  bank  had 
issued  a  certificate  of  deposit  to  B.  While 
said  work  was  in  progress,  and  before  much 
of  B.'s  land  had  been  taken,  said  company 
was  enjoined,  at  the  instance  of  other  par- 
ties, from  the  further  prosecution  of  work 
upon  its  road,  whereupon  it  forbade  the 
orator  to  pay  B.  the  sum  so  deposited,  be- 
cause it  had  taken  but  a  small  portion  of  the 
lands  of  B.  for  which  said  damages  were 
awarded,  and  had  damaged  said  lands  to  a 
much  less  extent  than  the  amount  of  the 
damages  awarded.  B.  claimed  such  deposit, 
and  demanded  the  same  of  the  orator,  and 
upon  its  refusal  to  .pay  the  same  to  him, 
brought  suit  at  law  therefor.  The  orator 
claimed  no  interest  in  said  fund  other  than 
as  stakeholder.  Held,  that  the  orator  could 
sustain  a  bill  of  interpleader  against  the  de- 
fendants in  respect  to  said  fund.  First 
National  Bank  of  Brattleboro  v.  West  River 
R.  R.  Co.,  46  Vt.,  633.  1874.  See,  also.  Same 
•y.  Same,  49  ib.,  167.     1876. 

138.  Description.  The  land  which  a  rail 
way  company  claimed  to  take  for  a  gravel 
pit  was  described.in  its  petition  to  the  rail- 
way commissioners  as  comprised  within  a 
space  of  fifteen  rods  square;  the  land  con- 
demned by  the  commissioners  for  that  pur- 
pose was  not  comprised  within  that  limit. 
Held,  that  they  had  no  power  to  condemn 
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land  not  described  in  the  petition ;  and  in  bo 
<loing  they  exceeded  their  jurisdiction. 
Spofford  V.  Bucksport  and  Bangor  R.  R. 
Co.,  66  Me.,  36,  1876;  20  Amer.  R'y  Rep.,  30. 

139.  —  In  an  inquisition  of  damages  the 
schedule  mentioned  a  dwelling.  Held,  that 
this  description  included  the  yard  and 
garden.  Taylor  v.  Clemson,  2  Adolphus  & 
Ellis  (N.  S,),  978;  43  E.  C.  L.,  1005.     1842. 

140.  —  Where  condemnation  notices  de- 
scribed the  land  as  a  certain  number  of  feet 
on  each  side  of  the  center  line  of  the  rail- 
road, "  as  the  same  is  located,  staked  and 
marked,"  held,  that  this  description  was 
sufficient,  and  if  any  other  ijarts  of  the 
description  differed  therefrom  they  must 
yield  to  the  visible  designation.  Lower  v. 
Chieago,  Burlington  and  Quinay  R.  R.  Co., 
59  la.,  563,  1883;  10  Amer.  &  Eng.  E.  R. 
Cases,  17. 

141.  —  The  petition,  under  the  statute, 
must  contain  such  a  description  of  the  land 
sought  to  be  condemned  as  will  show  its  lo- 
cation and  the  boundaries  thereof.  A  de- 
fective description  cannot  be  remedied  by  a 
reference  in  the  petition  to  a  deed.  New 
York  Central  and  Hudson  River  R.  R.  Co., 
In  re,  70  N.  Y.,  191,  1877;  18  Amer.  R'y 
Rep.,  395. 

142.  Dismissal  of  proceedings.  On  ap- 
peal, a  railway  company  may,  by  a  dis- 
claimer, dismiss  proceedings  instituted  by  it 
for  condemnation  of  lands.  In  such  a  case 
the  costs  must  be  taxed  to  the  company. 
St.  Louis,  Ft.  Scott  and  Wichita  R.  R.  Co.  v. 
Martin,  29  Kans.,  750,  1883;  10  Amer.  & 
Eng.  R.  R.  Cases,  514. 

148.  Evidence  before  commissioners. 
The  commissioners  should  hear  all  legal  and 
relevant  testimony  offered  by  either  party, 
bearing  upon  the  question  of  compensation. 
Washington,  Cincinnati  and  St.  Louis  R. 
R.  Co.  V.  Switzer,  36  Grattan  (Va.),  661. 
1875. 

144.  —  Where  a  petition  is  filed  to  con- 
demn land  for  tlie  right  of  way,  and  there 
is  no  cross-petition  to  include  other  land 
with  it,  it  is  improper  to  permit  evidence 
to  be  introduced  in  regard  to  land  adjoining 
that  described  in  the  petition  and  belonging 
to  the  same  owner.  Peoria,  Atlanta  and 
Decatur  R.  R.  Co.  v.  Sawyer,  71  111.,  361. 
1874. 


145.  Ii-regularity ;  waiver.  If  a  proceed- 
ing may  be  dismissed,  on  the  motion  of  the 
land  owner,  because  the  instrument  of  ap- 
propriation deposited  with  the  clerk,'a8  pro- 
vided in  g  15,  1  G.  &  H.,  500,  is  not  signed 
by  anyperson  in  behalf  of  the  railway  com- 
pany, such  objection  will  be  waived  if  not 
made  until  a  late  stage  of  the  proceeding. 
Logansport,  etc.,  R'y  Co.  v.  Buchanan,  53 
Ind.,  163.     1875. 

14G.  Manner  of  proceeding  by  commis- 
sioners. There  is  no  error  in  the  exclusion 
of  testimony  for  th6  purpose  of  sustaining 
the  commissioners'  report,  to  the  effect  that 
they  were  instructed  in  their  duties  by  the 
adverse  attorneys.  The  matters  of  inquiiy 
for  the  court  are:  What  did  the  commis- 
sioners do  in  fact,  and  upon  what  principles 
did  they  arrive  at  the  conclusions  reported  ? 
Nothing  appearing  in  the  record  to  show 
how  this  inquiry  was  conducted,  the  action 
of  the  court  below,  in  setting  aside  the  re- 
port, will  be  presumed  correct.  Quincy, 
Missouri  and  Pacific  R,  R.  Co.  v.  Ridge,  57 
Mo.,  599.     1874. 

147,  Parties.  In  a  proceeding  to  condemn 
land  under  a  special  statute  whicli  passed 
the  fee  in  the  land  taken  upon  payment  of 
the  damages  assessed,  and  which  required 
the  court  to  render  judgment  upon  the  re- 
port of  the  commissioners  in  case  no  appeal 
was  taken  from  their  assessment,  both  par- 
ties appealed,  and  a  trial  was  had,  and  the 
company  procured  a  reversal  for  error.  The 
land  owner  having  died,  the  cause  was  re- 
docketed  in  the  name  of  his  administrator, 
the  company's  appeal  dismissed  for  want  of 
prosecution,  and  thereupon  the  adminis- 
trator dismissed  the  appeal  of  his  intestate, 
electing  to  take  the  damages  as  found  by 
the  commissioners,  which  had  been  depos- 
ited. Held,  that,  as  the  fee  in  the  land  de- 
scended to  the  intestate's  heirs  at  law,  they 
should  have  been  made  parties,  so  as  to  con- 
clude them  by  the  judgment ;  and  for  the 
error  in  not  making  them  parties  the  judg- 
ment of  the  court  was  reversed.  Peoria  and 
Rode  Island  ISy  Co.  v.  Rice,  75  III,  329. 
1874. 

148.  —  Damages  resulting  to  the  remain- 
der of  the  tract  not  taken,  on  account  of  the 
shape  in  which  it  will  be  left,  or  of  the  effect 
of  an  embankment  built  along  the  track,  or 
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from  cutting  off  the  front  from  a  county 
road,  so  as  to  injure  the  sale  for  building 
sites,  are  not  special  damages,  and  may  be 
proved  without  being  set  up  in  the  answer. 
North  Pacific  R.  R.  Co.  v.  Reynolds,  50  Cal., 
90.    1875. 

149.  —  There  is  no  rule  of  law  or  practice 
authorizing  the  filing  of  an  answer  of  any 
kind  to  a  petition  for  the  condemnation  of 
land  under  the  Eminent  Domain  Act.  If 
one  is  filed,  the  court  may  properly  have  the 
same  stricken  from  the  files.  Smith  v.  Chi- 
cago and  Western  Indiana  R.  R.  Co.,  105 
m.,  511.     18S3. 

150.  —  An  application  under  §  710  of  the 
practice  act,  3  R.  S.  1876,  p.  289,  for  a  writ 
to  assess  damages,  must  be  in  writing ;  and 
such  application  constitutes  a  complaint 
to  which  objection  may  be  made  qs  in  ordi- 
nary proceediogs.  Church  v.  Grand  Rapids 
and  Indiana  R.  R.  Co.,  70  Ind.,  161,  1880; 
3  Amer.  &  Eng.  E.  R.  Cases,  ;198. 

151.  Practice.  Proceedings  to  condemn 
land  for  railway  uses  are  special,  and  unlike 
ordinary  trials  at  law ;  the  inquest  may  be 
conducted  by  commissioners  or  a  jury  with- 
out the  aid  of  counsel,  so  that  the  practice 
must  be  simple  and  a  large  discretion  al- 
lowed in  admitting  or  rejecting  testimony. 
Port  Huron  and  Southwestern  Ry  Co.  v. 
Voorheis,  50  Mich.,  503.     1883. 

152.  —  Practice  in  proceedings  for  con- 
demnation of  lands  considered.  East  Ten- 
nessee, etc.,  R.  R.  Co.  V.  Burnett,  11  Lea 
(Tenn.),  533,  1883:  Gamp  v.  Coal  Creek,  etc., 
R.  R.  Co.,  ib.,  705,  1883. 

153.  —  right  to  open  and  close.  The 
railway  company  has  the  right  to  open  and 
close.  McReynolds  v.  Baltimore  and  Ohio 
Ry  Co.,  106  111.,  153.     1883. 

154.  Proceedings ;  review.  Upon  excep- 
tions filed  to  the  report  of  commissioners, 
the  court  should  review  by  evidence  the  ac- 
tion of  the  commissioners,  and  supervise 
their  finding  so  as  to  do  substantial  justice. 
The  court  may  approve  or  reject  their  re- 
port, but  cannot  alter  it.  Mississippi  River 
Bridge  Co.  v.  Ring,  58  Mo.,  491.     1874. 

155.  Second  assessment.  Where  a  peti- 
tion to  condemn  land  for  a  right  of  way 
describes  only  one  tract  of  land  of  the  de- 
fendant's farm,  which  is  cut  off  from  the 
rest  of  the  farm,  and  damages  are  assessed 


only  in  respect  to  that  tract,  the  owner  may 
afterwards  cause  the  damages  to  be  assessed 
as  to  the  balance  of  the  land.  Galena  and 
Southern  Wisconsin  R.  R.  Co.  v.  Birhbeck, 
70  111.,  208.     1873. 

156.  Statute.  A  railway  company,  hav- 
ing commenced  proceedings  for  condemna- 
tion of  right  of  way  under  the  statute  of 
1852,  must  adhere  to  it  throughout,  and  can- 
not resort  to  other  statutes.  The  rights  of 
parties  must  be  controlled  by  the  act  under 
which  proceedings  are  begun.  Peoria,  Pekin 
and  Jacksonville  R.  R.  Co.  v.  Laurie,  63  111., 
264,  1872;  7  Amer.  R'y  Rep.,  214. 

157.  —  Wisconsin  statute.  The  general 
railway  law  of  1872  furnishes  the  rules  and 
methods  for  the  acquisition,  thei-eafter,  of 
private  property  by  railway  companies,  re- 
pealing all  prior  provisions  on  the  subject  in 
their  charters.  Bohlman  v.  Green  Bay  and 
Minnesota  Ry  Co.,  40  Wis.,  157,  1876;  13 
Amer.  R'y  Rep.,  421;  Sherman  v.  Milwaukee, 
Lake  Shore  and  Western  R.  R.  Co., "40  Wis., 
645,  1876;  13  Amer.  R'y  Rep.,  459. 

158.  Tender.  The  Michigan  statute  for 
condemning  lands  for  railway  uses  is  fatally 
defective  in  not  providing  a  means  or  tri- 
bunal for  determining  the  question  of  ten- 
der, which  cannot  be  done  by  the  judge  or 
jury.  Toledo,  Ann  Arbor  and  Grand  Trunk 
Ry  Co.  V.  Dimlap,  47  Mich.,  456,  18S3;  5 
Amer.  &  Eng.  R.  R.  Cases,  378. 

159.  Time.  A  statute  authorized  a  rail- 
way company  to  take  a  parcel  of  land  after 
thirty  days'  notice,  and  provided  that  all 
general  statutes  relating  to  the  location  of 
railways  should  govern  the  taking.  Held, 
that  the  location  over  the  land  might  be 
filed  before  the  expiration  of  the  thirty 
days.  Eastern  R.  R.  Co.  v.  Boston  and 
Maine  R.  R.  Co.,  Ill  Mass.,  125.     1873. 

160.  Void  proceedings.  An  assessment 
of  damages  in  proceedings  to  condemn  lands 
is  void  if  the  land  is  not  lawfully  condemned. 
Detroit,  Monroe  and  Toledo  R.  R.  Co.  v.  De- 
troit, 49  Mich.,  47.     1883. 

5.  Report,  judgment  and  subsequent 
proceedings. 

IGl.  Arbitrators ;  award.  The  award  of 
arbitrators  or  an  umpire  upon  a  claim  for 
compensation  for  lands  injuriously  affected 
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by  the  works  of  a  company,  under  the  Lands 
Clauses  Consolidation  Act,  1815  (8  and  9 
Vict.,  c.  18),  like  the  assessment  of  a  com- 
pensation jury,  mei'ely  ascertains  the 
amount,  not  the  claimant's  right  to  com- 
pensation. Such  an  award,  therefore,  can- 
not be  enforced  by  motion,  like  an  ordinary 
award.  Newbold  and  Metropolitan  R'y  Co., 
In  re,  14  Cotomon  Bench  (N.  S.),  405;  108  E. 
C.  L.,  404.     1833. 

1<>2.  —  Where  there  is  an  award  of  arbi- 
trators under  a  verbal  agreement  to  submit 
matters  in  dispute,  judgment  cannot  be 
taken  on  this  award  for  want  of  a  suificient 
affidavit  of  defense.  Foon  v.  Philadelphia 
and  Reading  B.  B.  Co.,  1  Pearson  (Pa.),  156. 
1859. 

163.  Award;  description.  A  descrip- 
tion in  an  award  allowed  a  strip  thirty  feet 
wide  on  each  side  of  a  given  line  across  the 
entire  premises,  except  that,  in  crossing  a 
specified  tract,  a  strip  only  twenty -five  feet 
wide  was  allowed  south  of  the  line.  It  also 
described  another  parcel  by  making  the 
boundary  begin  and  end  at  the  east  end  of 
the  northerly  outside  line  of  the  former  and 
by  giving  the  courses  and  distancss.  Held, 
sufficient.  Michigan  Air  Line  B'y  Co.  v. 
Barnea,  44  Mich.,  233.     1880. 

164.  —  easement  of  land  owner.  A  re- 
port of  commissioners,  made  under  s.  14  of 
ch.  42  of  the  Code,  providing  that  the  party 
defendant  shall  have  the  liberty  of  con- 
structing certain  easements  over  the  land 
taken  by  the  company,  is  erroneous  upon  its 
face,  although  otherwise  in  conformity  to 
the  statute,  and  may  be  set  aside  on  motion 
of  the  defendant.  Bailroad  Co.  v.  Halstead. 
7  West  Va.,  301.     1874. 

1C5.  —  entry  by  corpoVation  without  oc- 
cupying the  land.  Where  a  railway  com- 
pany duly  condemned  a  i-ight  of  way,  which 
included  the  plaintiff's  lot,  and  without  pay- 
ing the  award  entered  thereon,  but  did  not 
actually  occupy,  any  portion  of  plaintiff's 
property  or  disturb  the  fence  around  it,  it 
was  held  that  the  company  had  not  made 
such  an  appropriation  of  the  property  as  to 
havT  been  guilty  of  a  tort,  and  that  it  was 
not  liable  to  pay  the  award.  Dimmick  v. 
Council  Bluffs  and  St.  Louis  B'y  Co.,  58  la., 
637,  1883;  10  Amer.  &  Eng.  R.  E.  Cases, 
105. 


1(58.  —  error  in  award ;  lump  sum  to 
several  lot  owners.  Proceedings  were  had 
to  condemn  land,  which  were  regular  except 
that  the  commissioners  awarded  a  gross  sum 
as  compensation  to  all  of  six  lot  owners, 
who  held  in  severalty,  without  specifying  the 
sum  to  which  each  was  entitled.  The  com- 
pany paid  the  money  into  court,  and  noth- 
ing further  was  done  in  the  proceeding. 
Held,  that  the  condemnation  proceeding  be- 
ing ended,  and  not  pending  so  as  to  permit 
the  award  to  be  corrected  at  the  instance 
of  either  party,  they  were  without  any 
effect  upon  the  rights  of  the  parties.  Such 
proceedings  were  void.  Busoh  v.  Milwaukee, 
Lake  Shore  and  Western  B'y  Co.,  54  Wis., 
136,  1883;  6  Amer.  &  Eng.  R.  R.  Cases,  609. 

167.  —  Whei>e  commissioners  assessed  the 
damages  in  view  of  the  tract  taken  alto- 
gether, but  understated  the  quantity  of  the 
land  by  a  fraction  of  an  acre,  it  was  held 
that  it  did  not  invalidate  their  action.  Mor- 
gan V.  Chicago  and  Northeastern  B.  B.  Co., 
89  Miich.,  675.     1878.       ' 

168.  — how  returned.  Under  the  statute 
of  1873,  ch.  360,  authorizing  the  Eastern  R. 
R.  Co.  to  take  land  for  a  freight  station,  and 
providing  that  the  general  statute  shall 
govern  the  proceedings,  except  that,  instead 
of  the  county  commissioners,  three  commis- 
sioners shall  be  appointed  by  the  court  to  ad- 
judicate the  damages,  from  whose  decision 
"  an  appeal  to  a  jury  shall  lie  "  in  behalf  of 
any  owner  of  land  taken,  "  as  is  provided  in 
case  of  lands  taken  for  railroad  purposes," 
the  award  of  commissioners  so  appointed  is 
to  be  returned  to  the  court;  and  the  applica- 
tion for  a  jury,  by  way  of  appeal  from  their 
decision,  is  to  be  made,  and  the  trial  by  jury 
had,  at  the  bar  of  this  court,  Wyman  v. 
Eastern  R.  B.  Co.,  138  Mass.,  846,  1880;  1 
Amer.  &  Eng.  R.  R.  Cases,  23. 

169.  —  must  be  in  money.  It  is  error  to 
confirm  a  report  of  commissioners  made 
under  the  provisions  of  ch.  43  of  the  Code,  in 
which  the  "just  compensation"  to  which 
the  party  is  entitled  is  not  exclusively  given 
to  him  in  money,  the  party  himself  appear- 
ing to  resist  the  report  on  that  ground. 
Chesapeake  and  Ohio  B,  B.  Co.  v.  Patton, 
6  W.  Va.,  147.     1873. 

170.  —  uncertainty.  An  award  which 
requires  a  railroad  company  to  pay  $400  for 
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right  of  way,  and  to  build  fences,  the  money 
to  be  paid  at  any  time  fixed  upon  by  the 
company,  by  giving  the  land  owner  three 
days'  noiice  of  the  time  and  place  of  pay- 
ment, and  requires  the  land  owner  at  the 
same  time  to  deliver  to  the  company  a  deed 
for  the  right  of  way,  is  void  for  uncertainty 
as  to  the  time  for  the  payment  of  the  money 
and  the  delivery  of  the  deed.  Alfred  v.  Kan- 
kakee and  Southwestern  B.  R.  Co.,  93  111., 
■609.     1879. 

171.  Damages;  nominal.  "Where  the  re- 
port of  commissioners  has  been  set  aside  by 
the  general  term,  on  the  ground  that  they 
erred  in  only  awarding  nominal  damages  to 
the  owners,  and  a  new  set  of  commissioners 
has  been  appointed  who  have  made  their  re- 
port, by  which  nominal  damages  only  are 
awarded  to  the  owners,  the  court  will  not,  in 
the  absence  of  fraud,  corruption,  miscon- 
duct or  misapprehension,  set  aside  the  last 
report  and  appoint  a  new  set  of  commission- 
ers. Prospect  Park  and  Coney  Island  R.  B. 
Co.,  In  re,  24  Hun  (N.Y.),  199.  1881.  See, 
also,  Same  Case,  85  N.  Y.,  489.     1881. 

172.  Exceptions.  Exceptions  held  insuffi- 
cient under  the  statute.  Gen.  St.,  ch.  63. 
Tucker  v.  Massachusetts  Central  B.  B.  Co., 
116  Mass.,  134.     1874. 

173.  Excessive  damages.  Where  the  dam- 
ages ai'e  grossly  excessive  the  court  below 
may  set  aside  the  report  of  the  viewers. 
Philadelphia  and  Erie  B.  B.  Co.  v.  Cake,  95 
Pa.  St.,  139.     1880. 

174.  Injunction.  Whei-e  a  corpoi-ation 
illegally  entered  upon  land  and  constructed 
works  thereon  without  previous  expropri- 
ation, the  owner,  on  the  perpetuation  of  an 
injunction  prohibiting  the  entry  before  ex- 
propriation, is  entitled  to  a  money  judgment 
for  the  value  of  the  pi'operty  illegally  taken. 
Gayv.  New  Orleans  Pacific  B'y  Co.,  33  La. 
An.,  377.     1880. 

175.  Interest.  A  defense  based  on  matters 
of  fact  as  to  liability  to  pay  interest  on  an 
award  on  proceedings  to  condemn  land,  avail- 
able on  a  trial  by  J  ury,  but  as  to  which  no  evi- 
dence was  offered,  nor  any  request  made  to 
the  judge  to  admit  any  evidence  respecting 
it  —  though  he  directed  the  jury  to  find 
against  the  defendant  as  to  the  interest, 
"which  direction  was  considei^d  and  sus- 
tained,   and    the  liability    specially    found 


against  the  defendant  on  review  by  a  court 
of  law  of  competent  jurisdiction,  cannot  be 
made  the  ground  of  relief  in  a  court  of 
equity.  Mettler  v.  Easton  and  Araboy  B.  B. 
Co.,  26  N.  J.  Eq.,  65.     1875. 

176.  Judgment.  The  judgment  does  not 
fix  the  rights  of  the  company  absolutely  to 
the  land.  It  is  the  tender  of  payment  and 
the  yielding  of  possession  which  fixes  the 
rights  of  the  parties.  Williams  v.  New  Or- 
leans, Mobile  and  Texas  B.  B.  Co.,  60  Miss., 
689.     1883. 

177.  — A  railway  company  seeking  the 
condemnation  of  a  part  of  a  lot  for  the  pur- 
poses of  the  road  has  no  cause  to  complain 
of  an  order  of  court  fixing  the  compensa- 
tion to  be  paid,  and  directing  the  money  to 
be  paid  to  the  treasurer  of  the  county  for 
the  benefit  of  the  owners  of  the  property 
affected,  or  those  interested  in  it.  Such  an 
order  does  not  determine  who  is  entitled  to 
the  compensation  awarded.  Chicago  and 
Western  Indiana  B.  B.  Co.  v.  Prussing,  96 
111.,  303,  1880;  5  Amer.  &  Eng.  R.  R.  Cases, 
289. 

178.  — Inall  cases  of  condemnation  to  pub- 
lic use,  under  title  1,  c.  34,  Gen.  St.,  the 
owner  of  lands  is  entitled  to  a  personal 
judgment  against  the  company  or  party  in- 
stituting the  proceedings  for  the  damages 
awarded.  Bobbins  v.  St.  Paul,  Stillwater 
and  Taylor's  Falls  B.  B.  Co.,  34  Minn.,  191. 
1877. 

179.  —  In  a  proceeding  by  a  railway  com- 
pany to  take  lands  for  the  use  of  its  road, 
against  the  owner  of  the  land,  it  is  error  for 
the  court,  on  confirming  the  report  of  the 
commissioners  and  ordering  the  same  to  be 
recorded,  to  render  judgment  against  the 
applicant  for  the  amount  of  damages  ascer- 
tained by  the  report.  Chesapeake  and  Ohio 
B.  B.  Co.  V.  Bradford,  6  W.  Va.,  320.  1873. 
See,  also.  Same  v.  Peck,  ib.,  397.     1873. 

180.  — In  proceedings  for  condemning  land 
to  public  use,  under  title  1,  ch.  34,  Gen.  Stat., 
a  bond  having  been  given  on  appeal  taken, 
pursuant  to  g  33  of  said  title,  the  judgment 
authorized  to  be  entered  on  a  verdict  found 
therein  is  one  not  only  settling  and  declaring 
the  right  of  the  company  seeking  to  appro- 
priate the  property  to  the  use  thereof,  upon 
payment  made,  but  also  in  favor  of  the  land 
owner  for  the  amount  of  compensation  as 
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found  by  such  verdict,  and  adjudging  and 
declaring  his  absolute  right  thereto.  Curtis 
V.  St,  Paul,  Stillwater  and  Taylor's  Falls  R. 
R.  Co.,  21  Minn.,  497.     1875. 

181.  —  Where  the  court  has  entered  judg- 
ment upon  the  award,  this  judgment  is  a 
final  adjudication  of  the  controversy  until 
set  aside  by  the  court  or  reversed  by  writ  of 
error.  Pennsylvania  R.  R.  Co.  v.  Oorsuch, 
84  Pa.  St.,  411.     1877. 

182.  —  It  is  not  necessary,  in  rendering 
judgment  in  favor  of  a  land  owner  for  the 
damages  assessed,  to  provide  that  a  deed 
shall  be  executed  to  the  railway  company 
for  the  land  condemned.  The  title  which 
the  company  gets  is  acquired  under  the  stat- 
ute. Indianapolis  and  St.  Louis  R.  R.  Co.  v. 
Smythe,  45  Ind.,  322.     1873. 

183.  —  appeal.  A  judgment  on  an  appeal 
from  an  assessment  of  damages,  which  refers 
to  the  verdict  wherein  the  land  taken  is 
properly  described,  is  suflSciently  definite 
and  certain  as  to  the  land  for  the  taking  of 
which  the  judgment  is  rendered.  Peoria 
and  Rock  Island  R'y  Co.  v.  MtcJiell,  74  111.,. 
394.     1874. 

184.  —  by  agreement ;  evidence.  W.  re- 
ceived $70  from  a  railway  company  under  a 
written  contract  that  it  should  be  applied  on 
any  judgment  for  damages  he  might  re- 
cover in  an  action  then  pending  for  the  con- 
demnation of  a  portion  of  his  land  for  the 
use  of  the  company  as  a  track  for  its  rail- 
way. Judgment  was  afterwards  entered  by 
consent  for  $150  damages,  and  $50  costs,  in 
favor  of  W.,  which  was  paid  and  the  land 
condemned  to  the  company's  use.  Held, 
that  "W.  might  defend,  in  an  action  after- 
wards brought  against  him  by  the  company 
to  recover  said  sum  of  $70,  as  overpaid  by 
mistake,  by  alleging  and  proving  that  said 
judgment  was  entered  in  pursuance  of  a 
subsequent  verbal  contract  by  which  he  was 
to  receive  the  amount  of  such  judgment  in 
addition  to  said  sum  of  $70  previously  re- 
ceived by  him  under  the  written  contract, 
and  that  such  defense  does  not  violate  the 
principle  which  forbids  the  admission  of 
parol  evidence  to  vary  or  alter  the  meaning 
of  written  instruments.  Oregoniaxi,  R'y  Co. 
V.  Wright,  10  Qreg.,  163.     1883. 

185.  —  conclusiveness.  A  judgment  of 
condemnation,   rendered    by    a    competent 


court  charged  with  a  special  statutory  juris- 
diction, and  when  all  the  facts  necessary  to 
the  exercise  of  the  jurisdiction  are  shown 
to  exist,  is  no  more  subject  to  impeachment 
in  a  collateral  proceeding  than  the  judg- 
ment of  any  other  court  of  exclusive  juris- 
diction. Secombe  v.  Railroad  Co.,  23  Wal- 
lace, 108, 1874;  11  Amer.  R'y  Rep.,  355. 

18G.  —  conditions.  Where  the  sum  of 
$600  was  awarded  as  damages,  and  the  in- 
quisition required  the  railway  company  to 
build  a  certain  trestle  for  the  claimant,  and 
also  to  haul  coal  over  a  switch  for  him  at  a 
certain  price,  and  the  money  was  paid  and 
the  terms  assented  to,  and  the  inquisition 
further  provided  that  in  case  of  failure  to 
comply  with  these  conditions  the  sum  of 
$1,500  should  be  awarded  for  the  breach,  it 
was  held  that  the  sum  of  $1,500  was  liqui- 
dated damages,  and  might  be  recovered  upon 
a  breach  of  the  conditions.  Pa.  R.  R.  Co.  v. 
Reichert,  58  Md.,  261,  18S2;  10  Amer.  &  Eng. 
R.  R.  Cases,  439. 

187.  —  execution.  It  is  error  for  the  cir- 
cuit court,  on  the  trial  of  an  appeal,  to 
award  execution  on  the  judgment  for  the 
amount  of  damages  assessed.  Springfield 
and  Illinois  Southeastern  R'y  Co.  v.  Turner, 
68  111.,  187.     1873. 

188.  —  On  an  appeal  in  the  district  court, 
in  condemnation  proceedings,  it  is  error  for 
the  court  to  render  an  ordinary  personal 
judgment  against  the  railroad  company  for 
the  damages  assessed  to  be  collected  by  exe- 
cution. The  judgment  for  damages  in  such 
a  case  should  be  in  the  nature  of  an  award 
of  damages,  such  as  is  made  by  the  condem- 
nation commissioners.  St.  Louis,  Lawrence 
and  Denver  R.  H.  Co.  v.  Wilder,  17  Kans., 
239.     1876. 

189.  —  execution ;  stay  of.  Damages  for 
the  taking  of  property  by  a  railway  com- 
pany arise  by  an  act  of  appropriation  under 
the  state  power  of  eminent  domain,  and  do 
not  rest  in  contract,  express  or  implied,  and 
the  railway  company  is  not  entitled,  there- 
fore, to  a  stay  of  execution  under  the  provis- 
ions of  the  act  of  16th  of  June,  1836.  Harris- 
hurg  and  Potomac  R.  R.  Co.  v.  Peffer,  84  Pa. 
St.,  295,  1877;  18  Amer.  R'y  Rep.,  393. 

190.  —  A  corporation  cannot  take  a  stay 
of  execution.  The  thirty  days  within  which 
damages  assessed  by  viewers  against  railroad 
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companies  must  be  paid  under  §  11  of  the 
act  of  February  19,  1849,  is  not  such  a  stay 
of  execution  as  is  contemplated  by  §  6  of  the 
act  of  October  18,  1857.  Where  a  certain 
number  of  days  are  given  by  law  within 
which  to  do  an  act,  one  of  them  is  included 
and  the  other  excluded.  Boyer  v.  Northern 
Central  Ry  Co.,  1  Pearson  (Pa.),  113.     1857. 

191.  —  execution ;  CMcago  and  South- 
western Railroad.  Section  31,  page  327, 
"Wagn.  Stat.,  requiring  motion  and  notice 
before  an  execution  can  be  issued  against  a 
railroad  company  to  compel  payment  of 
damages  assessed  for  the  taking  of  land  for 
right  of  way,  does  not  apply  to  the  Chicago 
and  Southwestern  E.  B.  Co.  Under  the 
charter  of  that  company  a  general  judgment 
may  be  rendered  against  the  company,  for 
the  enforcement  of  which  execution  may 
issue,  of  course,  as  in  other  cases.  Provolt 
V.  Chicago,  Bock  Island  and  Pacific  R.  B. 
Co.,  69  Mo.,  633.     1879. 

192.  —  mortgage ;  lapse  of  time.  While 
a  judgment  against  a  railway  company  for 
the  taking  of  land  on  which  its  road  was 
built  remained  unpaid,  a  mortgage  of  the 
road  with  all  the  property  and  franchises  of 
the. company  was  foreclosed,  and  the  pur- 
chasers organized  under  the  statute  a  new 
company,  which,  with  knowledge  of  the 
facts,  continued  to  opei'aj;e  its  road  over  said 
land.  Held,  that  equity  will  restrain  the 
company  from  further  maintaining  and  oper- 
ating the  road  over  said  land,  except  upon 
payment  of  the  judgment  against  the  old 
company.  Oilman  v.  Sheboygan  and  Fond 
du  Lac  B.  B.  Co.,  40  Wis.,  653,  1876;  13 
Amer.  R'y  Rep.,  468. 

193.  —  The  facts  that  the  judgment  against 
the  old  company  was  obtained  two  years  be- 
fore the  foreclosure  sale,  and  that  the  road 
hsid  been  operated  over  the  land  during  that 
time,  and  that  no  further  steps  were  taken  by 
suit  to  enforce  payment  of  the  damages  un- 
til the  new  company  had  been  occupying  the 
land  for  thirteen  years,  do  not  constitute  a 
waiver  of  the  owner's  right  to  compensation. 

194.  —  Complaint,  in  substance,  that 
plaintiff,  in  1859,  obtained  judgment  against 
the  S.  and  M.  K'y  Co.,  for  damages  for  land, 
taken  by  it  for  its  road;  that  in  1861  the 
property  and  franchises  of  that  company 


were  sold  under-"  a  mortgage;  that  the  pur- 
chasers took  with  notice  of  the  existence  and 
non-payment  of  said  judgn^ent;  that  they 
subsequently  organized  into  a  new  company, 
which  is  operating  the  road  built  by  said  S. 
andM.  Co.,  claiming  to  own  the  same  and  its 
appurtenances ;  that,  in  continuation  of  the 
appropriation  of  plaintiff's  said  land  made  by 
the  last  named  company,  defendant,  the  new 
company,  entered  upon  the  same,  and  now 
holds,  and  ever  since  1861  has  held,  it  to  its 
own  exclusive  use  and  benefit,  without 
plaintiff's  consent ;  that  plaintiff's  said  judg- 
ment is  a  valid  subsisting  one,  wholly  un- 
paid; and  that  the  S.  and  M.  Co.,  ever  since 
the  mortgage  sale,  has  been  insolvent,  and 
has  no  existence  in  fact,  but  has  been  merged 
in  the  defendant.  Held,  that  plaintiff  has 
probably  a  remedy  in  equity  to  compel  ihe 
defendant  to  make  compensation  for  the  laud, 
or  stop  ranning  cars  over  it ;  but  defendant 
is  not  liable  in  this  action,  at  law,  for  a  debt ' 
upon  the  (judgment.  Oilman  v.  Sheboygan 
and  Fond  du  Lac  B.  B.  Co.,  37  Wis.,  317. 
1875.' 

195.  —  nunc  pro  tunc  entry.  In  pro- 
ceedings to  set  aside  the  report  of  commis- 
sioners condemning  lands  for  railroad  pur- 
poses, the  entiy  upon  the  judge's  docket  was, 
"Objections  overruled  and  judgment  for 
defendant. "  The  law  required  the  judgment 
for  defendant  entered  in  such  case  to  be  one 
vesting  the  title  in  the  company,  but  the 
clerk,  in  writing  up  the  order,  by  mistake, 
made  it  to  read,  "that  plaintiff  take  nothing 
by  his  action;  and  that  defendant  recover 
his  costs."  Held,  that  the  entry  might  be 
corrected  nunc  pro  tunc  at  a  subsequent 
term.  Lexington  and  St.  Louis  B.  B.  Co.  v. 
Mockbee,  63  Mo.,  348.     1876. 

196.  Necessity  of  the  ta]{:ing.  A  finding 
by  the  jury  that  they  "  did  ascertain  and 
determine  that  it  was  necessary  for  said 
company  to  take  said  real  estate  for  public 
use,  to  wit,  for  the  purpose  of  said  com- 
pany's incorporation  as  and  for  right  of 
way,"  is  a  sufHoient  finding  that  the  land 
was  necessary  and  requisite  for  the  public 
use.  East  Saginaw  and  St.  Clair  B.  B.  Co. 
V.  Benham,  38  Mich.,  459;  13  Amer.  E'y 
Eep.,  356.     1874. 

197.  Notice  to  treat;  specifle  perform- 
ance.   After  a  railway  company  has  given 
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notice  to  treat  and  the  pfice  of  the  land 
has  been  fixed  by  arbitrators,  the  com- 
pany, like  an  oi'dinary  person,  can  be  com- 
pelled to  complete  the  purchase.  Harding 
V.  Metropolitan  Ry  Co.,  Law  Reports,  7 
Chancery  Appeal  Cases,  154.     1873. 

198.  Partial  appropriation.  For  a  com- 
pleti)  appropriation  of  real  property  com- 
pensation should  be  given  in  a  single  pro- 
ceeding. But  for  a  temporary  taking 
successive  actions  for  damages  may  be 
maintained.  Lehigh  Valley  B,  R.  Co.  v. 
McFarlan,  48  N.  J.  Law,  C05,  1881;  11 
Amer.  &  Eng.  R.  R.  Cases,  509. 

199.  Possession.  In  proceedings  to  ap- 
propriate private  property,  there  must  be  a 
judgment  confirming  the  verdict  of  the 
jury  before  the  corporation  is  entitled  by  a 
deposit  of  the  amount  of  such  verdict  to 
possession  of  the  property  appropriated. 
Wagner  v.  Railway  Co.,  38  Ohio  St.,  33, 
1883 ;  10  Amer.  &  Eng.  R.  R.  Cases,  380. 

200.  Eecord  ;  anicndment.  County  com- 
missioners have  no  right  to  amend  their 
record  on  a  petition  for  land  damages  by  in- 
serting, as  parties,  names  not  embraced  in 
the  petition.  Littlefield  v.  Boston  and 
Maine  B.  B.  Co.,  05  Me.,  248,  1875;  10 
Amer.  R'y  Rep.,  104. 

201.  Report.  The  report  of  the  commis- 
sioners as  to  the  amount  of  damages  is 
prima  facie  correct.  Crawford  v.  Valley 
B.  B.  Co.,  35  Grattan  (Va.),  467.     1874. 

202.  —  It  is  not  necessary  that  the  adju- 
dication of  county  commissioners  upon  the 
subject  matter  of  a  petition  presented  by  a 
person  whose  land  has  been  taken  for  a  rail- 
way location  should  be  annexed  to  or  made 
a  part  of  the  warrant  for  a  jury  subse- 
quently issued  by  the  commissioners,  if  a 
copy  of  the  original  petition  is  incori)orated 
with  the  warrant.  Childs  v.  New  Haven  and 
Northampton  Co.,  133  Mass.,  353.     1883. 

208.  —  Assessors,  appointed  under  the  act 
of  February  19,  1849,  to  assess  damages  to 
property  caused  by  the  building  of  a  railway, 
must  find  the  value  of  the  laud  taken.  A 
report  containing  a  lumping  charge  of  all  tlie 
injury  done  will  be  set  aside.  The  court 
will  not  refer  a  report  back  to  viewers  for 
correction  when  their  previous  one  seems 
partial.  Poffenberger  v.  Susquehanna  B.  B. 
Co.,  1  Pearson  (Pa.),  45.     1854. 


204.  —  Under  a  proper  construction  of  the 
statute  directing  the  appointment  of  three 
commissioners  of  appi'aisal,  the  report  of 
the  commissioners  is  not  rendered  nugatory 
by  the  fact  that  only  two  of  them  acted 
and  signed  the  report.  Such  a  report  is 
sufficient  to  authorize  the  court  to  render  a 
judgment  upon  it  vesting  the  title  to  the 
land  in  the  company.  Qiiayle  v.  Missouri 
and  Texas  By  Co.,  63  Mo.,  465,  1878;  31 
Amer.  R'y  Rep.,  320. 

205.  Second  award.  The  second  award  of 
the  commissioners  is  conclusive  upon  the 
question  of  the  amount  of  damages.  Pros- 
pect Parle  aud  Coney  Island  B.  B.  Co.,  In  rl, 
37  Hun  (N.  Y.),  184.     1880. 

200.  —  Where  a  second  assessment  of 
damages  is  made  in  a  proceeding  to  condemn 
land  for  railway  purposes,  the  court  must 
render  judgment  for  the  full  amount  found 
by  the  commissioners.  If  money  has  been 
paid  into  court  upon  a  former  assessment, 
which  has  since  been  set  aside  at  the  instance 
of  the  land  owner,  it  cannot  be  treated  as  a 
payment  or  allowed  as  a  credit  on  the  judg- 
ment. Provolt  V.  Chicago,  Bock  Island  and 
Pacific  B.  B.  Co.,  69  Mo.,  633.     1879. 

207.  Setting  aside  report.  Where  there 
is  a  failure  to  comply  by  the  commissioners 
with  the  requirements  of  the  act  to  provide 
for  the  exercise  of  the  right  of  eminent  do- 
main, the  court  or  judge  may  set  aside  the 
report,  or  re-submit  and  direct  a  further 
finding.  Pueblo  and  Arkansas  Valley  R.  R. 
Co.  V.  Budd,  5  Colo.,  370,  18S0;  10  Amer,  & 
Eng.  R.  R.  Cases,  404. 

208.  Town  lots.  The  provision  of  de- 
fendant's charter  in  regard  to  proceedings 
for  condemnation,  in  accordance  with  which 
the  commissioners  are  to  make  an  appraise- 
ment and  award  "in  each  case  separately,'' 
does  not  require  them  (or  the  court  or  jury 
in  case  of  an  appeal)  to  make  a  separate  ap- 
praiseipent  and  award  as  to  each  of  several 
town  lots  appropriated,  when  such  lots  to- 
gether form  a  compact  body  of  land,  and 
are  used  and  occupied  as  an  entirety.  Sher- 
wood V.  St.  Paid  and  Chicago  B'y  Co.,  21 
Minn.,  133,  1874;  11  Amer.  R'y  Rep.,  364; 
Samev.  Same,  21  Minn.,  127. 

209.  Undivided  Interest.  In  an  applioar 
tion  by  a  railway  company  to  condemn  Idnd, 
if  damages  are  assessed  for  an  undivided  in- 
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terest  in  a  tract  of  land,  the  company  can- 
not move  to  set  aside  the  report  of  the  com- 
missioners as  to  such  undivided  interest,  but 
the  motion,  if  made,  must  be  to  set  aside 
the  report  as  to  the  whole  tract  in  which  the 
party  owns  an  undivided  interest.  Southern 
Pacific  R.  S.  Co.  v.  Wilson,  49  Cal.,  396, 
1874;  8  Amer.  E'y  Rep.,  37. 

210.  Watercourses ;  future  damages,  pay- 
able monthly,  held  invalid.  An  award 
made  under  "The  Railway  Act,  1868," 
awai'ding  to  tlie  respondent  i-ailway  com- 
pany as  damages  for  appropriated  land  "  the 
sum  of  ^35,013,  plus  $100  per  month  from 
this  date,  payable  on  the  first  of  each  month, 
until  the  said  company  shall  have  set  free, 
the  watercourse  serving  to  di-aiu  the  quar- 
ries adjacent  to  the  expropriated  land,  and 
constructed  a  culvert  to  protect  the  said 
watercourse,"  is  invalid  upon  the  face  of  it, 
in  respect  of  the  monthly  payments  directed, 
which  is  not  rent,  but  in  the  nature  of  an 
assessment  of  damages  payable  in  futuro, 
contmgent  on  a  future  event,  and  therefore 
uncertain ;  and  also  in  i-espect  of  the  direc- 
tion to  construct  a  culvert,  which  was  not 
within  the  functions  of  the  arbitrators. 
Bourgoin  v.  La  Compagnie  du  Chemin  de 
Fer  de  Montreal  J  Law  Reports,  5  Appeal 
Cases,  381.     1880. 

211.  When  company  is  required  to  take 
land.  Under  the  provisions  of  the  general 
railway  act  (ch.  140  of  1850,  and  ch.  237  of 
1869),  relative  to  the  taking  of  land  for  the 
railway  company,  there  is  no  obligation  im- 
posed on  the  company  to  take  land  until  the 
confirmation  of  the  report  of  the  commis- 
sioners appointed  to  assess  the  damages. 
Syracuse,  Binghamton  and  New  York  R.  R. 
Co.,  In  re,  4  Hun  (N.  Y,),  311.     1875. 

212.  Verdict.  A  verdict  which  finds  that 
the  land  owner  "  is  entitled  as  compensation 
the  sum  of  $420,  and  as  damages  the  sum  of 
$411.25,  a  total  sum  of  $881.25,"  is  saffi- 
ciently  certain.  Illinois  Western  Extension 
R.  R.  Co.  V.  Mayrand,  93  111.,  591.     1879. 

213.  —  In  a  proceedmg  of  expropriation 
for  the  construction  of  a  railway,  the  jury  of 
freeholders  cannot,  by  their  verdict,  instead 
of  assessing  the  money  value  of  the  property 
and  damages,  require  the  raih'oad  company 
to  do  certain  work  for  the  benefit  of  the 
party  whose  land  is  to  be  expropriated.    New 


Orleans  Pacific  R'y  Co.  v.  Murrell,  34  La. 
An.,  536.     1882. 

214.  —  If  the  judgment  entered  on  the  ver- 
dict of  a  jury  be  defective  in  matters  of  form, 
the  proper  course  is  not  to  apply  to  this 
court  for  a  writ  of  certiorari,  but  to  the 
court  in  which  it  is  entitled,  for  the  correc- 
tion of  the  record  or  vacation  of  the  errone- 
ous judgment.  St.  Paul  and  Sioux  City 
R.  R.  Co.  V.  Murphy,  19  Minn.,  500.     1873. 

215.  —  Where  au  act  required  the  assess- 
ment to  state  the  value  of  the  land  taken 
and  the  other  damages  separately,  but 
neither  the  company  nor  the  land  owner 
required  the  verdict  to  be  thus  separately 
returned,  and  the  jury  i-eturned  a  general 
verdict  only,  the  court  refused  to  summon  a 
jury  for  a  new  assessment,  the  demand  for 
a  new  assessment  being  made  by  the  com- 
pany. In  re  London  and  Greenwich  R'y 
Co.,  2  Adolphus  &  EUis,  678;  39  E.  C.  L., 
314.     1833. 

6.  Appeals  and  writs  of  error. 

216.  Amount.  The  consolidation  of  two 
distinct  suits  between  the  same  parties,  in 
each  of  which  the  matter  in  dispute  is  less 
than  $1,000,  does  not  vest  this  court  with 
jurisdiction.  La.  Western  R.  R.  Co.  v.  Hop- 
kins, 331^.  An.,  806.     1881. 

217.  —Act  No.  21  of  the  legislature  of 
1878,  chartering  the  Louisiana  Western  R. 
R.  Co.  and  giving  it  (§  6)  the  right  to  em- 
brace several  land  holders  as  defendants  in 
one  expropriation  suit,  does  not  make  the 
judgment  in  the  premises  appealable,  on  the 
score  that  the  aggregate  amount  allowed  to 
all  such  defendants  exceeds  $1,000,  though 
the  amount  allowed  to  each  respectively  la 
less  than  that  sum.     lb. 

218.  Appearance.  Where  the  land  owner 
takes  an  appeal  from  the  award  of  the  com- 
missioners, such  appeal  is  an  entry  of  ap- 
pearance by  the  land  owner,  and  he  waives 
all  questions  as  to  the  sufiiciency  of  nptice 
of  jurisdiction  of  the  pei-son.  Atchison, 
Topeka  and  Santa  Fe  R.  R.  Co.  v.  Patch,  28 
Kans.,  470.   -1883. 

219.  —  The  mere  filing  of  precipes  for 
subpoenas  is  not  a  voluntary  appearance  in 
the   court  to  the  merits,  and  the  filing  or 
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giving  of  an  appeal  bond  is  not  thereby 
•waived.  Bechivith  v.  Kansas  City  and  Olathe 
R.  R.  Co.,  28  Kaus.,  484,  1883;  10  Amer.  & 
Eng.  E.  R.  Cases,  443. 

220.  Bond.  In  proceedings  ty  the  appel- 
lant to  acquire  title  to  lands  for  the  pur- 
poses of  its  railroad  under  Gen.  Stat.,  ch.  34, 
the  owner  having  appealed  to  the  district 
court  from  the  award  of  the  commissioners, 
the  company,  in  order  to  obtain  the  right  to 
go  on  with  the  construction  of  its  road  over 
the  lands,  notwithstanding  the  appeal,  filed 
a  bond  under  g  28  of  said  chapter,  and  took 
possession  of  the  lands.  After  verdict  and 
judgment  in  tho  district  court,  the  company 
appealed  to  the  supreme  court,  filing  the 
proper  bond  for  costs,  etc.  Upon  an  appli- 
cation to  this  court  by  the  respondent,  alleg- 
ing the  insufficiency  of  the  bond  so  filed  by 
the  company  under  g  38,  for  an  order  re- 
quiring the  company  to  file  a  new  bond 
under  that  section,  and  to  make  a  deposit  of 
the  damages  awarded  by  the  verdict,  or 
that,  in  default  thereof,  the  appeal  be  dis- 
missed, held,  that  this  court  has  no  author- 
ity to  require,  as  a  condition  of  retaining  an 
appeal,  tliat  the  appellant  secure  the  judg- 
ment below.  Rippe  v.  Ohieago,  Dubuque 
and  Minnesota  R.  R.  Co.,  33  Minn.,  44. 
1875. 

221.  —  In  taking  an  appeal  from  the  as- 
sessment of  damages  for  land  appropriated 
by  a  railroad  company  to  the  district  court, 
the  appellant  is  not  required  by  the  statute 
to  execute  an  appeal  bond.  Nebraska  Ry 
Co.  V.  Van  Dusen,  6  Neb.,  160,     1877.   / 

222.  —  Where  the  appeal  bond  is  not  only 
defective  but  void,  being  made  payable  to  a 
stranger  to  the  record,  held,  that  such  bond 
could  not  be  amended.  Lovitt  v.  Wellington 
and  Western  R'y  Co.,  28  Kans.,  297.    1881. 

223.  —  Though  the  mode  of  taking  an  ap- 
peal from  the  verdict  of  the  jury  of  the  vic- 
inage to  assess  damage  against  the  Selma, 
Rome  and  Dalton  R.  E.  Co.  be  prescribed  by 
its  charter,  yet  the  general  law  in  respect  to 
amendments  of  appeal  bonds  will  be  applied 
to  such  appeals.  Selma,  Rome  and  Dalton 
R.  R.  Co.  V.  Oammage,  68  Ga.,  604,  1879;  1 
Amer.  &  Eng.  R.  R.  Cases,  41. 

224.  —  In  a  condemnation  proceeding  the 
owner  of  the  land  took  an  appeal  from  the 
assessment  of  the  commissioners  to  the  dis- 


trict court  by  executing  within  proper  time 
and  with  one  good  surety,  an  undertaking, 
which  undertaking  was  approved  by  the 
county  clerk  within  proper  time,  but  wag  not 
marked  filed  within  proper  time.  The  case 
was  afterwards  tried  in  tlie  district  court, 
the  railroad  company  appearing  and  con- 
testing the  appeal  on  certain  grounds  and 
contesting  the  damages,  but  not  raising  the 
question  that  the  appeal  bond  had  not  been 
filed  in  proper  time ;  and  no  such  question  is 
raised  in  the  supreme  court  by  the  petition 
in  error,  but  is  raised  for  the  first  time  by 
the  brief  of  counsel  in  the  supreme  court. 
Held,  that  the  supreme  court  will  not  con- 
sider the  question.  St.  Louis,  Lawrence  and 
Denver  R.  R.  Co.  v.  Wilder,  17  Kans.,, 239. 
1876. 

225.  Certiorari.  Certiorari  will  not  lie 
where  the  proceedings  of  the  company  are 
void  for  want  of  jurisdiction.  Regina  v, 
Bristol  and  Exeter  R'y  Co.,  11  Adolphus  & 
Ellis,  302;  89  E,  C.  L.,  138.     1839. 

226.  —  A  certiorari  will  not  lie  to  remove 
an  inquisition  on  the  ground  that  it  was  taken 
before  two  persons  (namely,  an  assessor 
and  a  clerk  of  the  under-sheriff  by  whom 
the  jury  and  witnesses  were  sworn),  ap- 
pointed by  the  sheriff,  but  not  being  any  of 
the  persons  specially  named  in  the  act  of  in- 
corporation. Regina  v.  Sheffield  R'y  Co.,  11 
Adolphus  &  Ellis,  194;  39  E.  C.  L.,  124.   1839. 

227.  —  The  corporate  existence  of  a  com- 
pany and  its  right  to  exercise  corporate 
franchises  cannot  properly  be  passed  on  by 
the  inferior  tribunals  for  assessing  damages 
in  condemning  lands,  and  cannot,  therefore, 
be  considered  on  certiorari  to  review  their 
action.  Schroeder  v.  Detroit,  Grand  Haven 
and  Milwaukee  R'y  Co.,  44  Mich,,  887,    1880. 

228.  —  A  writ  of  certiorari  in  oases  in- 
volving interference  with  railway  construc- 
tion ought  not  to  be  allowed  unless  applied 
for  as  soon  as  practicable;  and  if  granted 
after  the  expiration  of  the  twenty  days  al- 
lowed for  an  appeal  in  proceedings  to  con- 
demn land  will  not  be  sustained,  unless  the 
delay  in  suing  it  out  is  satisfactorily  ex- 
plained. Dunlap  V.  Toledo,  Ann  Arbor  and 
Grand  Trunk  R.  R.  Co.,  48  Mich.,  190,   1881. 

22i).  —  The  R,  S,  of  1857,  ch,  51,  §  6,  pro- 
vided substantially  that  when  a  party  failed 
to  prosecute  a  petition  for  a  revision  of  the 
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award  of  the  county  commissioners  at  the 
next  regular  term,  after  the  filing  of  the  same, 
it  should  be  dismissed,  unless  good  cause  for 
delay  is  shown.  The  determination  of  the 
commissioners  as  to  the  suflBciency  of  the  ex- 
cuse offered  for  delay  is  not  to  be  reviewed 
by  the  supreme  com't  by  writ  of  certiorari, 
even  though  a  warrant  for  a  jury  had  issued 
before  the  order  of  dismissal  was  entered. 
Portland  and  Ogdensbiirgh  B.  R.  Co.  v. 
Commissioners,  64  Me.,  505.     1874. 

230.  —  When,  in  a  proceeding  for  condem- 
nation of  land,  the  district  court  makes  an 
order  which  it  has  no  jurisdiction  to  make 
in  relation  to  the  use  of  the  property  sought 
to  be  condemned,  and  there  is  no  appeal 
from  the  orderj  certiorari  is  the  proper 
remedy,  in  order  to  have  the  order  annulled 
before  the  damages  it  purports  to  authorize 
have  been  sustained.  California  Pacific 
R.  R.  Co.  V.  Central  Pacific  R.  R.  Co.,  47 
Cal.,  528,  1874;  7  Amer.  R'yEep.,  532. 

231.  —  When  a  trespass  is  about  to  be 
committed,  by  authority  of  an  order  of 
court  which  is  void,  the  fact  that  the  tres- 
pass may  be  enjoined  in  equity  does  not  pre- 
vent the  order  from  being  reviewed  on 
certiorari,  for  the  mere  fact  that  the  order 
is  void  will  not  alone  authorize  an  injunc- 
tion,   lb. 

232.  —  The  inquisition  must  be  positively 
sworn  to,  or  a  certiorari  will  not  be  granted 
to  bring  up  the  inquisition  of  a  compensation 
jury.  Regina  v.  Manchester  and  Leeds  R'y 
Co.,  8  Adolphus  &  Ellis,  415;  35  E.  C.  L., 
657.    1838. 

233.  Change  of  statute.  An  order  was 
made  by  the  circuit  court  sending  an  appeal 
from  an  assessment  of  land  damages  by  the 
railroad  commissioners  and  selectmen  to  a 
referee  for  trial;  but  no  action  was  taken 
imder  the  order,  because  of  \  exceptions 
which  were  transferred  to  this  court.  Be- 
fore the  exceptions  were  reached  for  de- 
cision the  statute  was  amended  by  excluding 
such  cases  from  its  operation.  Held,  that 
the  order  of  reference  should  be  rescinded. 
Gray  v.  White  Mountains  R.  R.  Co.,  56  N. 
H.,  183.     1875. 

284.  Change   of  title   pending   appeal. 
Whenever,  in  such  proceedings,  jurisdiction 
has  once  attached  by  due  service  of  the  req- 
uisite petition  and  notice  upon  all  parties 
Vol.  11  —  30 


having  or  claiming  any  estate  or  interest  in 
the  property  thereby  affected,  and  an  award 
is  regularly  made  by  the  commissioners  as 
to  each  claimant,  the  rights  of  the  respect- 
ive parties  become  definitely  fixed,  and  such 
award,  until  modified  or  changed  on  appeal, 
is  conclusive  and  binding,  not  only  upon  the 
pai'ties  of  record,  but  upon  tlieir  privies  and 
grantees.  Trogden  v.  Winona  and  St.  Peter 
R.  R.  Co.,  33  Minn.,  198,  1875;  19  Amer.  R'y 
Rep.,  387. 

235.  —  The  purchaser  of  real  estate  while 
proceedings  are  pending,  and  who  has  not 
been  made  a  party,  cannot  appeal.  Conna- 
ble  V.  Chicago,  Milwaukee  and  St.  Paul  R'y 
Co.,  10  Amer.  &Eng.'E.  R.  Cases,  530  (la.). 
1883.  See  Cedar  Rapids,  etc.,  R'y  Co.  v.  Chi- 
cago, Milwaukee  and  St.  Paul  R'y  Co.,  10 
ib.,  522  (la.).    1882. 

236.  Chartei".  No  right  of  appeal  from  an 
award  of  viewers  to  appraise  damages  was 
given  to  either  party,  under  tlie  charter  of 
the  Philadelphia  and  Erie  R.  E.  Co.  and  its 
supplements.  Cake  v.  Philadelphia  and  Erie 
R.  R.  Co.,  87  Pa.  St.,  307.     1878. 

237.  —  An  appeal  may  be  taken  from  the 
report  of  viewers  under  the  act  of  February 
19, 1849,  in  all  cases  where  the  charter  of  the 
railroad  company  is  subject  to  the  provision 
of  that  act.  Lodge  v.  Railroad  Co.,  9  Phila- 
delphia, 543.     1872. 

238.  —  Under  appellant's  charter  no  ap- 
peal lies  from  a  judgment  of  the  district 
court  to  review  errors  occurring  during  the 
trial  of  an  appeal  to  such  court,  from  an 
award  of  damages  made  by  commissioners 
for  taking  property  for  the  purpose  of  de- 
fendant's road.  Neither  does  such  an  appeal 
lie  under  ch.  86,  Gen.  St.,  regulating  appeals 
in  civil  actions.  Conter  v.  St.  Paul  and 
Sioux  City  R.  R.  Co.,  34  Minn.,  313.    1877. 

239.  —  The  provisions  of  respondent's  char- 
ter (Laws  of  1857,  ch.  39,  s.  9,  Spec.  Laws  of 
1866,  ch.  12,  s.  7)  for  its  obtaining  the  right  of 
way  contemplate  a  decision  by  commission- 
ers as  to  the  compensation  to  be  paid  the 
land  owner,  to  be  embodied  in  a  report  to  be 
filed  in  the  district  court,  that  either  the 
land  owner  or  the  company  may  appeal.  But 
neither  by  express  words,  nor  by  necessary 
implication,  does  the  charter  prescribe  the 
grounds  upon  which,  or  the  time  or  manner 
in  which,  the  appeal  may  be  taken.     It  pre- 
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sents  in  these  i-espects  an  instance  of  casus 
omissus.  Peters  v.  Hastings  and  Dakota  R'y 
Co.,  19  Minn.,  360.     1872. 

240.  Costs ;  deposit ;  tender.  The  owner 
of  lands  is  not  deprived  of  any  rights  by  the 
mere  deposit,  pending  appeal,  of  the  sum 
awarded  by  the  jury,  as  there  is  no  statute 
requiring  him  to  take  the  risk  of  such  a  de-: 
posit,  or  depriving  him  of  any  rights  until 
he  is  paid.  Toledo,  Ann  Arbor  and  Grand 
Trunk  R'y  Co.  v.  Dunlap,  47  Mich.,  456,  1883 ; 

5  Amer.  &  Eng.  E.  R.  Cases,  378. 

241.  — The  owner  cannot  be  compelled  to 
determine  at  his  peril  whether  a  jury  will  re- 
gard the  land  as  necessary  for  public  use ;  he 
is  not,  therefore,  in  fault  for  refusing  a  tender 
■when  he  can  have  no  assurance  that  the  pro- 
posed improvement  will  be  sanctioned.     lb. 

242.  Deposit  at  risk  of  corporation. 
Money  deposited  by  a  railway  company  with 
a  county  treasurer  for  the  damages  awarded 
by  commissioners  in  condemnation  proceed- 
ings remains  with  the  treasurer  at  the  risk 
of  the  company  pending  the  proceedings, 
and  if  the  land  owner  appeal  from  the  as- 
sessment of  the  commissioners,  and  recover 
a  judgment  in  the  district  court,  the  com- 
pany is  not  entitled  to  have  the  amount  thus 
deposited  credited  upon  the  judgment. 
Blackshire  v.  Atchison,  Topeka  and  Santa 
Fe  R.  R.  Co.,  13  Kans.,  514.     1874. 

243.  —  withdrawal.  Where  the  railway 
company  has  deposited  the  amount  of  the 
award  and  taken  possession  of  the  lands  con- 
demned, the  owner,  on  giving  the  requisite 
bond,  may  withdraw  the  amovmt  so  de- 
posited, without  prejudice  to  an  appeal  from 
•the  award.  Weyer  v.  Milwaukee  and  Lake 
Winnebago  R.  R.  Co.,  57  Wis.,  329 ;  10  Amer, 

6  Eng.  R.  R.  Cases,  508.     1883. 

244.  —  The  amount  of  au  award  upon  the 
taking  of  land  belonging  to  several  heirs 
•was  paid  into  court  by  the  corporation. 
With  the  assent  of  such  heirs,  the  admin- 
istrator of  their  ancestor  gave  the  bond  re- 
quired by  §  1850,  R.  S,,  and  withdrew  the 
money  so  deposited.  Held,  that  the  admin- 
istrator was  thereafter  estopped  to  deny 
that  he  was  a  party  to  the  proceeding,  and 
the  amount  of  the  award  having  been  dimin- 
ished by  the  verdict  on  an  appeal  by  the 
company,  there  was  no  error  in  rendering 
judgment  against  him  for  the  amount  of 


such  diminution.  Watson  v.  Milwaukee  and 
Madison  R'y  Co.,  57  Wis.,  333,  1883;  10- 
Amer.  &  Eng.  R.  R.  Cases,  168. 

245.  —  In  such  a  case  the  railroad  com- 
pany is  entitled,  also,  to  recover  interest 
upon  the  amount  by  which  the  award  is  de- 
creased, from  the  date  of  the  withdrawal  of 
the  deposit.    lb. 

246.  Dismissal.  Under  the  provisions  of 
oh.  34,  Gen.  Stat.,  defendant  instituted  pro- 
ceedings to  condemn  plaintiff's  land.  Both 
parties  appealed  from  the  award  of  commis- 
sioners to  the  district  court  for  Ramsey 
county.  At  the  December  term,  the  appeal 
was  placed  upon  the  calendar  for  trial,  and 
the  parties  appeared  by  their  attorneys ;  but 
during  the  term,  defendant,  with  the  permis- 
sion of  the  court  (plaintiff  objecting)  dis- 
missed the  proceedings  for  condemnation, 
and  caused  the  dismissal  to  be  entered  of 
record.  All  the  proceedings  (including  the 
appeals)  were  duly  had  as  provided  by  law. 
Held,  that  the  plaintiff  cannot,  upon  this 
state  of  facts,  maintain  an  action  to  recover 
for  his  labor,  loss  of  time,  and  expenses  in 
conducting  and  attending  to  the  proceedings 
on  his  part.  Bergman  v.  St.  Paul,  Still- 
water and  Taylor's  Falls  R.  B.  Co.,  21  Minn., 
588.     1875. 

247.  —  Respondent  appealed  from  the 
commissioners'  award  of  damages  for  right 
of  way.  The  appeal  coming  on  for  trial, 
the  district  court,  on  his  motion,  made  an 
order  dismissing  the  petition  and  all  subse- 
quent proceedings  thereunder.  Order  held 
erroneous  artd  reversed.  Rippe  v.  Chicago, 
Dubuque  and  Minn.  R.  R.  do.,  30  Minn.,. 
187.     1878. 

248.  Effect  of  appeal.  An  appeal  by  a 
railway  company,  from  the  assessment  of 
damages  by  commissioners  appointed  in 
pursuance  of  its  charter,  brings  up  the  whole 
case  into  the  superior  court,  where  the  par- 
ties can  have  every  right  relating  to  such 
damages  adjudged  and  determined.  There- 
fore, a  separate  action  involving  the  same 
rights  will  be  dismissed.  Phifer  v.  Carolina 
Central  R.  R.  Co.,  73  N.  C,  433.  1875.  See, 
also,  Wooster  v.  Sugar  River  Valley  R.  R. 
Co.,  57  Wis.,  311,  1883;  10  Amer.  &  Eng.  E. 
R.  Cases,  499. 

249.  —  By  §  18  of  ch.  140  of  1850,  the 
second  report  of  commissioners  appointed 
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to  appraise  the  damages  is  made  final  and 
conclusive,  and  on  an  appeal  therefrom  only 
legal  errors  or  irregularities  in  the  proceed- 
ings of  the  commissioners  can  be  considered. 
Prospect  Park  and  Coney  Island  P.  P.  Co., 
In  re,  20  Hun  (N.  Y.),  184.     1880. 

250.  Evidence.  The  evidence  of  value 
should  be  directed  to  the  time  of  taking  the 
land.  Canter  v.  St.  Paul  and  Sioux  Oity^ 
P.  P.  Co.,  33  Minn.,  343,  1875;  19  Amer.  E'y 
Rep.,  407. 

251.  —  Where  no  objection  was  made  in 
the  court  below  to  direct  proof  showing  the 
amount  of  damages  sustained  by  a  land 
owner  by  reason  of  the  location  of  a  railway 
across  his  land,  the  objection  is  not  availa- 
ble on  error.  Pepublican  Valley  P.  P.  Co. 
V.Hayes,  13  Neb..,  489,  1882;  10  Amer.  & 
Eng.  E.  R.  Cases,  317. 

252.  Exceptions.  The  only  remedy  to  re- 
dress a  mistake  in  the  amount  of  damages 
assessed  by  viewers  is  by  appeal  and  trial  by 
jury ;  the  court  will  not  pass  upon  this  ques- 
tion on  exceptions  to  the  report  of  viewers. 
The  appeal  should  be  in  the  same  form  as 
that  from  the  award  of  arbitrators.  Seal  v. 
Northern  Central  R'y  Co.,  1  Pearson  (Pa.), 
108.     1856. 

253.  —  amendment.  On  an  appeal  to  the 
circuit  court  from  an  assessment  of  dam- 
ages in  a  proceeding  under  §  15,  p.  74,  1  R. 
S.  1876,  at  any  time  pending  a  motion  to 
strike  out  exceptions  to  the  assessment,  the 
exceptions  may  be  amended  by  the  filing  of 
an  additional  exception  presenting  a  ques- 
tion proper  to  be  tried  on  such  appeal,  as  the 
question  of  the  inadequacy  of  the  damages 
assessed.  Pittsburgh,  Ft.  Wayne  and  Chi- 
cago P'y  Co.  V.  Swinney,  59  Ind.,  100,  1877; 
Su'inney  v.  Ft.  Wayne,  Muncie  and  Cincin- 
nati P.  P.  Co.,  ib.,  305,  1877. 

254.  Franchise.  Power  to  exercise  the 
right  of  eminent  domain  by  a  railway  com- 
pany in  a  city  is  a  franchise,  within  the 
meaning  of  that  word  as  used  in  the  consti- 
tution, in  defining  what  cases  must  be  taken 
to  the  supreme  court  by  appeal  or  writ  of 
error.  It  is  not  essential  to  a  franchise,  in 
its  legal  sense,  that  it  should,  in  all  oases,  be 
exclusive.  Chicago  and  Western  Indiana 
P.  P.  Co.  V.  Dunbar,  95  111.,  571,  1880;  1 
Amer,  &  Eng.  E.  Cases,  314. 

255.  —  In  proceedings  to    ascertain    the 


amount  of  damages  that  must  be  paid  for 
land  sought  to  be  taken  by  condemnation 
for  the  use  of  a  railway  company,  the  ques- 
tion of  a  franchise  is  not  directly  involved, 
and  the  appellate  court  will  take  jurisdiction 
of  such  a  Cause  on  appeal.  Springfield, 
Effingham  and  South  Eaatem  P.  P.  Co.  v. 
Peters,  8  Bradwell  (111.),  300.     1881. 

256.  Husband  and  wife.  One  of  tho 
claimants  in  whose  favor  the  award  of  dam- 
ages was  made  by  the  commissioners  was  a 
married  woman.  Her  husband  joined  in  tak- 
ing an  appeal  from  such  award.  Upon  the 
trial  of  the  appeal,  after  claimants  had  regtad 
their  case,  a  motion  was  made  to  dismiss  the 
appeal  beoauSe  of  such  joinder  of  her  hus- 
band, and  was  denied.  Held,  not  error. 
Wilkin  V.  St.  Paul,  Stillwater  and  Taylor's 
Falls  P.  P.  Co.,  33  Minn.,  177,  1875;  19  Amer. 
R'y  Rep.,  311. 

257.  Increase  of  damages.  Where  on  ap- 
peal the  damages  are  increased,  but  not  paid, 
the  land  owner  is  entitled  to  recover  back 
possession.  Lake  Erie  and  Western  P'y  Co. 
V.  Kinsey,  87  Ind.,  514.     1882. 

258.  —  The  deposit  of  the  original  award 
entitles  the  company  to  possession  until  the 
determination  of  the  appeal.    Ib. 

259.  Interest,  As  a  general  rule  on  ap- 
peal interest  on  the  damages  should  be  al- 
lowed. Warren  v.  St.  Paul  and  Pacific  P. 
P.  Co.,  31  Minn.,  434,  1875;  19  Amer^  R'y 
Rep.,  237. 

200.  —  On  a  verdict  on  appeal  it  is  com- 
petent for  the  district  court,  on  motion,  to 
allow  interest  from  the  filing  of  the  award 
to  the  time  of  the  entry  of  judgment  thereon, 
and  to  include  the  same  in  the  judgment. 
Whitacre  v.  St.  Paul  and  Sioux  City  P.  P. 
Co.,  24  Minn.,  311.     1877. 

261.  —  If  the  company  is  also  an  appel- 
lant, interest  should  be  allowed.  By  its  ap- 
peal, the  award  of  the  commissioners  is 
superseded,  and  the  power  of  the  owner  to 
enforce  payment  of  his  compensation  is  sus- 
pended until  the  issue  is  tried.  Metier  v. 
Easton  and  Amboy  P.  P.  Co.,  87  N.  J.  Law, 
232.     1874. 

262.  —  Where  on  appeal  the  allowance  of 
damages  is,  reduced  the  land  owner  is  not 
entitled  to  interest.  Peisner  v.  Union  Depot 
Co.,  27  Kans.,  382,  1883;  10  Amer.  &  Eng. 
R.  R.  Cases,  155. 
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2G3.  Intervention  by  third  party.    la  a 

condemnation  pro9eeding  the  owner  of  the 
land  tools  an  appfeal  to  the  district  court. 
While  the  appeal  was  pending  in  the  court,  a 
third  party  filed  an  independent  petition  for 
damages  for  the  same  land,  and  the  railway 
company  filed  its  answer  to  the  petition. 
Such  pleadings  were  not  filed  under  the 
direction  or  with  the  consent  of  the  court, 
nor  under  the  direction  or  with  the  consent 
of  the  appellant  or  his  attorneys.  Subse- 
quently the  appeal  was  taken  on  a  change 
of  venue  to  another  district.  In  the  tran- 
script of  the  appeal  case  filed  in  the  adjoin- 
ing district,  the  clerk  inserted  copies  of  said 
petition  and  answer.  No  motion  was  made 
to  compel  the  appellant  to  file  a  petition  or  a 
bill  of  particulars,  and  his  case  was  tried  on 
the  condemnation  and  appeal  proceedings. 
The  independent  petition  and  answer  in- 
serted in  the  appeal  files  were  entirely  dis- 
regarded, and  judgment  was  entered  for  the 
appellant.  Held,  not  error.  Lawrence  and 
Topeka  R'y  Co.  v.  Moore,  24  Kans.,  338. 
1^80. 

264.  Irregularity.  On  appeal  the  pro- 
ceedings will  not  be  reversed  for  a  mere 
irregularity.  Louisville,  New  Albany  and 
Chicago  B.  R.  Co.  v,  WinderlicTc,  10  Amer. 
&  Eng.  R.  R.  Cases,  410  (Ind.).     1883. 

205.  Issues  framed.  On  appeal  to  the 
circuit  court  from  the  assessment  of  dam- 
ages for  a  right  of  way  to  a  railway  com- 
pany, an  issue  was  framed  and  submitted  to 
a  jury  in  words,  "how  much  compensation 
is  the  appellant  entitled  to  for  the  right  of 
way  through  his  lands."  SeZd,  that  the 
submission  was  suflSciently  specific  to  justify 
the  jui-y,  in  accordance  with  the  terms  of 
the  statute,  in  estimating  not  only  the  value 
of  the  land  taken,  but  also  such  special  dam- 
age as  the  construction  of  the  road  through 
his  land  would  cause  to  the  land  owner. 
Bowen  v.  Atlantic,  etc.,  R.  R.  Co.,  17  So. 
Car.,  574.     1883. 

266.  Judgment.  An  appeal  taken  by  the 
railway  company  from  an  award  of  com- 
missioners under  General  Statutes,  ch.  84, 
title  1,  s.  35,  brings  before  the  district  court 
the  propriety  of  an  increase  as  well  as  a 
decrease  of  the  damages  awarded.  St.  Paul 
and  Sioux  City  R.  R.  Co.  v.  Murphy,  19 
Minn.,  500.     1878. 


267.  —  execution.  Where  the  verdict  of 
a  jury,  on  an  appeal,  finds  that  the  land  has 
been  taken  by  the  company,  and  not  merely 
that  it  is  proposed  to  be  taken,  it  is  proper 
to  award  execution  on  the  judgment.  Peo- 
ria and  Rock  Island  R'y  Co.  v.  Mitcliell,  74 
111.,  894.    1874. 

268.  Jury.  Where  the  statute  requires  the 
■jury  to  be  freeholders,  the  appellate  court 
will  presume  that  they  were  all  so  qualified, 
though  not  so  stated  in  the  record.  Chesa- 
peake and  Ohio  R.  R.  Co.  v.  Patton,  9  West 
Va.,  648.     1876. 

269.  Mortgage.  Where,  in  the  condemna- 
tion of  land  for  railroad  purposes,  the  award 
of  damages  was  made  to  the  owner  and 
mortgagee  jointly,  on  proper  notice  to  both 
parties,  the  owner  may  prosecute  an  appeal 
therefrom  without  uniting  the  mortgagee  as 
a  party  to  such  appeal.  Lance  v.  Chicago, 
Milwaukee  and  St.  Paul  R.  R.  Co.,  57  la., 
686,  1883;  5  Amer.  &  Eng.  R.  R.  Cases,  617. 

270.  New  trial.  The  superior  court  may, 
in  its  discretion,  under  the  Gen.  Sts.,  ch.  48, 
§  40,  set  aside  a  verdict  of  a  sheriff's  jury, 
where  questions  of  law  are  reserved  at  the 
trial,  and  fail  to  be  certified  to  the  court  by 
reason  of  the  death  of  the  officer  presiding 
at  the  trial,  and  without  any  fault  of  the 
party  requesting  such  questions  to  be  certi- 
fied ;  and  no  exception  lies  to  an  order  made 
in  the  exercise  of  this  discretion.  But  where 
a  judge  does  not  exercise  his  discretion,  and 
rules  as  matter  of  law,  upon  the  evidence, 
that  a  party  is  entitled  to  a  new  trial,  his 
ruling  may  be  revised  on  a  bill  of  exceptions. 
Wamesit  Power  Co.  v.  Lowell  and  Andover 
R.  R.  Co.,  180  Mass.,  455.    1881. 

271.  Notice.  An  appeal  from  an  award  of 
damages  for  right  of  way  by  the  sheriff's 
jury  may  be  taken  by  serving  tlie  opposite 
party  or  his  attorney;  and  it  is  not  essential 
that  service  be  also  made  upon  the  sheriff, 
nor  is  it  requisite  that  the  report  of  the  jury 
be  filed  in  the  appellate  court.  The  notice 
of  appeal  constitutes  presumptive  evidence 
that  an  assessment  has  been  made.  Hahn  v. 
Chicago,  Omaha  and  St.  Joseph  R.  R.  Co., 
48  la.,  8S8,  1876 ;  14  Amer.  R'y  Rep.,    461. 

272.  —  Notice  of  an  appeal  from  the 
award  of  commissioners  need  not  be  served 
upon  the  oppo-site  party.  Weyer  v.  Milwau- 
kee and  Lake  Winnebago  R.  R.  Co.,  57  Wis., 
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829,  1883 ;   10  Amer.  &  Eng.  E.  E.  Cases, 
508. 

273.  —  The  appeal  from  an  award  is  an 
action,  and  the  notice  of  the  appeal  may  be 
signed  by  the  attorney  of  the  appellant. 
Jb.     ' 

274.  —  The  want  of  publication  of  notice 
to  parties  interested  cannot  be  insisted  upon 
on  appeal  where  all  concerned  have  volun- 
tarily appeared  in  the  cause.  East  Saginaiv 
and  St.  Clair  R.  B.  Co.  v.  Benharn,  28  Mich., 
459,  1874;  13  Amer.  Ry  Rep., -356. 

275.  —  Under  the  defendant's  charter,  an 
appeal  is  required  to  be  made  by  filing  a 
notice  of  appeal  with  the  clerk  of  the  dis- 
trict court  witliin  thirty  days  after  the 
award  is  filed.  The  appellant  failed  to  per- 
fect her  appeal  in  that  manner,  but  made 
service  of  notice  upon  defendant.  Held, 
that  the  district  court  acquii-ed  no  jurisdic- 
tion of  tlie  case.  The  defect  was  not  cured, 
so  as  to  give  the  court  jurisdiction,  by  the 
action  of  the  company  in  executing  and 
filing  a  bond,  immediately  after  the  service 
of  the  notice,  conditioned  to  pay  appellant 
whatever  sum  might  be  awarded  her  upon 
such  appeal,  nor  by  moving  the  coui-t  to 
dismiss  the  appeal  for  such  waht  of  jurisdic- 
tion. Klein  v.  St.  Paul,  Minneapolis  and 
Manitoba  Ry  Co.,  30  Minn.,  451.     1883. 

276.  —  In  a  proceeding  to  condemn  land, 
under  the  act  of  1852,  notice  of  an  appeal 
by  the  owner  of  the  land  to  the  circuit 
court  from  the  decision  of  the  commis- 
sioners, served  upon  the  attorney  of  tlie 
railroad  company,  is  insufficient.  Hart- 
man  v.  Belleville  and  0' Fallon  R.  R.  Co.,  64 
111.,  34.     1872. 

277.  —  An  order  appointing  commis- 
sioners in  proceedings  under  the  general 
railroad  act  to  acquire  title  to  lands  situate 
in  C.  county  was  granted  in  the  county  of 
M.  October  33,  1873.  On  November  6,  a 
copy  of  the  order  was  served  by  mail  on  the 
attorney  for  the  land  owners.  The  latter 
served  notice  of  appeal  May  14,  1874,  stat- 
ing therein  that  the  order  was  entered  No- 
vember 11,  1873.  A  motion  to  dismiss  the 
appeal  was  made  upon  the  notice  and  other 
papers.  No  other  proof  of  the  time  of 
entry  of  the  order  appeared.  Before  the 
appeal  was  taken  the  commissioners  made 
their  report.     A  copy  thereof,  reciting  the 


granting  of  the  order,  was  served  on  the 
owner,  who  appeared  and  opposed  the  con- 
firmation thereof.  An  order  of  confirma- 
tion was  made,  but  the  owner  did  not  ac- 
cept the  compensation  awarded.  The 
appeal  was  dismissed  by  the  general  term. 
Held,  error;  that  there  was  no  service  of 
notice  of  the  order  sufficient  to  limit  the 
time  of  appeal,  and  that  the  appeai-ance  of 
appellant,  in  opposition  to  the  confirmation 
of  the  report,  was  not  a  waiver  of  the  right 
of  appeal.  N.  Y.  Central  and  Hudson 
River  R.  R.  Co.,  In  re,  60  N.  Y.,  113,  1875; 
10  Amer.  R'y  Sep.,  147. 

278.  Possession  peuding  appeal.  The 
legislature  of  1870  enacted  a  statute  whicli 
authorized,  on  the  application  of  a  railroad 
company,  the  appointment  of  commissioners 
to  assess  damages  caused  by  the  appropria- 
tion of  land  for  the  right  of  way,  and  re- 
quired the  company  to  deposit  the  amount 
of  such  award  with  the  county  treasurer, 
subject  \o  the  order  of  the  land  owner.  It 
further  provided  that  the  land  owner  might 
appeal  from  such  award,  but  that  such  ap- 
peal should  only  be  as  to  the  amount  of  dam- 
ages, and  should  not  delay  the  prosecution 
of  the  work;  and  that  the  railroad  company, 
upon  giving  a  bond  conditioned  for  the  pay- 
ment of  all  damages  which  should  finally  be 
recovered,  might  enter  upon  the  land  and 
construct  its  road.  Held,  that  such  statute 
was  valid ;  that  the  occupation  by  the  rail- 
road company  pending  the  appeal  was  pro- 
visional only ;  and  that  the  land  owner 
seeking  to  avail  himself  of  the  benefit  of  the 
appeal  must  take  it  subject  to  the  conditions 
imposed  by  tlie  legislature.  Central  Branch 
Union  Pacific  R.  R.  Co.  v.  Atchison,  Topeka 
and  Santa  Fe  R.  R.  Co.,  38  Kans.,  453,  1883; 
10  Amer.  &  Eng.  R.  R.  Cases,  528. 

279.  —  Where  land  has  been  taken  and  a 
question  is  pending  in  a  court  of  law  as  to 
the  amount  of  compensation  to  which  the 
land  owner  is  entitled,  he  will  be  protected 
in  his  constitutional  right  to  possession  of 
his  property  until  his  compensation  be  ascer- 
tained and  paid  or  tendered  to  him  ;  and  the 
company  in  whose  favor  the  condemnation 
is  made  will  not  be  permitted  to  take  pos- 
session of  the  land  on  tendering  so  much  of 
the  compensation  as  is  not  in  dispute,  but 
win  be  restrained  from  so  doing.    Mcttler  v. 
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Easton  and  Aniboy  B.  B.  Co.,  35  N.  J.  Eq., 
214.     1874. 

280.  —  To  secure  the  land  owner  in  his 
constitutional  right,  and  at  the  same  time  to 
spare  the  company  unnecessary  delay,  the 
court  will,  on  the  latter  paying  the  land 
owner  so  much  of  the  compensation  as  is  un- 
disputed, and  the  costs  of  the  suit  in  this 
court,  and  paying  into  court  an  amount  suf- 
ficient to  cover  the  disputed  claim,  to  the 
end  that  the  land  owner  may  have  the  same 
if  adjudged  by  the  court  of  law  to  be  entitled 
thereto,  permit  the  company  to  take  posses- 
sion of  the  land.    lb. 

281.  Practice.  Practice  on  appeal  deter- 
mined. Cincinnati,  etc.,  R.  R.  Co.  v.  Bailey, 
10  Amer.  &  Eng.  R.  R.  Cases,  513  (Ohio). 
1883. 

282.  —  Formation  of  issue,  for  assessment 
of  damages  in  cases  of  appeal  where  lands  or 
materials  are  taken  for  railway  or  other 
roads,  discussed,  and  directions  given  there- 
for. Pittsburgh  and  Connellsville  B.  B.  Co. 
y.  Watson,  2  Pittsburgh,  83.     1860. 

283.  Keversal ;  possession.  The  reversal 
of  a  judgment,  on  appeal  of  the  land  owner, 
will  not  entitle  him  to  bring  an  action  of 
ejectment  for  possession.  He  should  have 
the  cause  redooketed  for  another  trial  as  to 
the  amount  of  damages.  St.  Louis,  Alton 
and  Terre  Haute  B.  B.  Co.  v.  Karnes,  101 
111.,  403,  1883;  10  Amer.  &  Eng.  R.  R.  Cases, 
39. 

284.  Right  of  appeal.  No  appeal  lies 
from  an  order  of  the  circuit  coiirt  confirm- 
ing an  inquisition  condemning  lands  for  the 
construction  of  a  railroad,  unless  the  court 
exceeds  its  jurisdiction  in  passing  such  or- 
der. George's  Creek  Coal  Co.  v.  New  Cen- 
tral Coal  Co.,  40  Md.,  435, 1874;  Cumberland 
and  Pa.  B.  B.  Co.  v.  Pa.  B.  B.  Co.,' HI!  ib.,- 
367,  1881;  Brown  v.  Philadelphia,  Wilming- 
ton and  Baltimore  B.  R.  Co.,  58  ib.,  539,  1883. 

286.  —  In  proceedings  under  the  statute, 
where  the  commissioners  have  filed  with  the 
clerk  their  certificate  of  "  ascertainment  and 
assessment,"  and  the  court  or  judge  has  de- 
nied the  motion  of  the  petitioner  or  respond- 
ent to  vacate  or  set  aside  the  same,  there  is 
such  a  final  determination  as  will  authoi-- 
ize  a  writ  of  error  or  an  appeal.  Denver  and 
New  Orleans  B.  B.  Co.  v.  Jackson,  6  Colo., 
340,  1883;  10  Amer.  &  Eng.  R.  R.  Cases,  497. 


286.  —  An  order  of,  the  circuit  court  con- 
demning land  for  the  use  of  a  railway  com- 
pany is  a  final  order  afifecting  a  substantial 
right,  in  a  special  proceeding,  and  is  appeal- 
able. R.  S.,  §§  1846,  3069.  Wisconsin  Cen- 
tral B.  B.  Co.  V.  Cornell  University,  49  Wis., 
163.     1880. 

287.  —By  §  13  of  the  Eminent  Domain 
Act,  an  appeal  is  expressly  given  directly  to 
the  supreme  court  fi'om  the  judgment  of  the 
trial  court,  in  a  proceeding  to  condemn  land 
for  right  of  way,  and  there  is  nothing  in  the 
Practice  Act  that  takes  away  this  right. 
Peoria  and  Pekin  Union  B'y  Co.  v.  Peoria 
and  Farmington  B'y  Co.,  105  111.,  110,  1883; 
10  Amer.  &  Eng.  R.  R.  Cases,  129. 

288.  —  By  the  terms  of  §  17,  ch.  119,  Laws 
of  1873,  the  railway  company,  as  well  as  the 
land  owner,  has  the  right  of  appeal  to  the 
circuit  court  from  the  award  of  commission- 
ers. This  provision  of  law  is  valid.  Lee  v. 
Northwestern  Union  B'y  Co.,  33  Wis.,  323. 
1873. 

289.  Separate  tracts.  When  an  appeal  is 
taken  by  the  petitioner  from  an  order  of  the 
court  confirming  the  report  of  commission- 
ers appointed  to  assess  damages  in  a  proceed- 
ing to  condemn  land  for  a  public  use,  if  there 
is  more  than  one  tract  of  land,  the  order  may 
be  reversed  as  to  one  of  the  tracts,  and 
affirmed  as  to  another.  Stockton  and  Cop- 
peropolis  B.  B.  Co.  v.  Oalgiani,  49  Cal.,  139, 
1874;  7  Amer.  R'y  Rep.,  363. 

290.  —  In  a  proceeding  to  condemn  a  strip 
of  land  for  a  right  of  way  through  a  fai-m, 
consisting  of  several  tracts,  both  parties,  on 
the  trial,  treated  the  farm  as  a  single  tract  in 
their  examination  of  witnesses  and  instruc- 
tions, and  the  jury  fixed  the  compensation 
and  the  owner's  damages  as  upon  one  tract. 
Upon  appeal,  the  company  for  the  first  time 
objected  that  the  finding  should  have  ap- 
plied to  each  tract  separately.  Held,  that 
the  objection  could  not  be  urged  for  the  first 
time  in  the  appellate  court.  Kankakee  and 
Illinois  Biver  B.  B.  Co.  v.  Chester,  62  111., 
235,  1871 ;  6  Amer.  R'y  Rep.,  481. 

291.  —  A  report  of  the  commissioners 
which,  in  form,  makes  separate  awards  of 
$550  in  respect  to  each  of  two  quarter  sec- 
tions of  land,  which  together  constitute  but 
one  tract,  is,  in  effect,  an  award  of  $1,100  in 
respect  to  the  whole  tract,  and  an  appeal 
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from  the  whole  award  should  not  be  dis- 
missed for  duplicity.  Weyer  v.  Milwaukee 
and  Lake  Winnebago  R.  R.  Co.,  57  Wis., 
329;  10  Amer.  &  Eng.  E.  R.  Cases,  508.   1883, 

292.  Setting  aside  award.  Where,  on  an 
application  to  set  aside  the  report  of  com- 
missioners, it  appears  that  they  had  talked 
privately  with  a  person  from  whom '  they 
had  obtained  information  discrediting  the 
testimony  of  the  claimant,  and  that  the 
award  to  him  was  greatly  inadequate,  and 
that  the  neglect  to  oppose  the  confirmation 
•ot  the  report  arose  from  the  neglect  or  mis- 
behavior of  his  attorney,  upon  whom  the  no- 
tice of  motion  was  served,  Tield,  that  the 
Tep6rt  was  properly  set  aside.  New  York 
Central  and  Hudson  River  B.  R.  Co.,  In  re, 
5  Hun  (N.  Y.),  105.  1875.  See  Same  Case, 
€4N.  Y.,  60.     1876. 

293.  —  The  supreme  court  at  special  term 
has  power  to  set  aside  a  report  and  to  ap- 
point commissioners.  The  owner  is  not  con- 
fined to  the  remedy  by  appeal  to  the  general 
term '  given  by  the  general  railroad  act  (§§ 
17,  18,  ch.  140,  Laws  of  1850).  New  York 
Central  and  Hudson  River  R.  R.  Co.,  In  re, 
64  N.  Y.,  60.  1876.  See  Same  Case,  5  Hun 
(N.  Y.),  105.     1875. 

294.  —  The  court  has  power  to  set  aside 
the  report  of  viewers  to  assess  the  damages 
when  the  sum  allowed  was  exorbitant,  but 
this  error  must  be  clearly  macle  out.  Patten 
V.  Susquehanna  R.  R.  Co.,  1  Pearson  (Pa.), 
48.     1854. 

295.  Statute.  The  statute  of  1878,  ch.  95, 
embraces  all  the  subject  matter  of  R.  S.,  ch. 
SI,  §  8,  so  far  as  it  relates  to  application  for 
an  increase  or  decrease  of  damages  for  land 
taken  for  railway  purposes,  and  is,  therefore, 
the  only  statute  in  force  providing  for  ap- 
peals in  that  respect.  Knight  v.  Aroostook 
River  R,  R.  Co.,  67  Me.,  291,  1877;  16  Amer. 
E'y  Rep.,  354. 

296.  Supreme  court.  The  supreme  court 
has  jurisdiction  of  an  appeal  from  a  judg- 
ment of  the  Fayette  circuit  court  confirming 
the  verdict  of  a  jury  in  proceedings  under 
writs  of  ad  quod  damnum,  had  in  the  county 
at  the  instance  of  appellee,  to  condemn  a 
part  of  appellant's  land  for  railway  purposes 
under  appellee's  charter.  Tracy  v.  Elizabeth- 
toiim,  Lexington  and  Big  Sandy  R.  R.  Co.,  78 
Ky.,  309.     1880. 


297.  —  In  reviewing  proceedings  for  the 
condemnation  of  lands,  the  supreme  court 
cannot  consider  any  reasons  against  the  con- 
firmation of  the  report  except  those  which 
were  presented  to  the  lower  court.  Detroit 
Western  Transit  and  Junction  R.  R.  Co.  v. 
Crane,  50  Mich.,  182,  1883;  10  Amer.  &  Eng. 
R.  R.  Cases,  502. 

298.  —  An  appeal  will  lie  directly  from 
the  county  court  to  the  supreme  court  in  a 
proceeding  to  condemn  land  for  a  right  of 
way  for  a  railroad,  under  the  Eminent  Do- 
main Act.  Kankakee  and  Seneca  R.  R.  Co. 
V.  Straut,  101  111.,  653.     1883. 

299.  —  The  supreme  court  has  no  jurisdic- 
tion to  entertain  an  appeal  in  special  cases, 
and  a  proceeding  to  condemn  land  for  the 
use  of  a  railway  company  is  a  special  case. 
Stockton  and  Copperopolis  R.  R.  Co.  v.  Oal- 
giani,  49  Cal.,  139,  1874;  7  Amer.  R'y  Rep., 
263. 

300.  Time.  An  application  for  a  jury  to 
assess  damages  in  Boston  cannot  be  made  to 
the  superior  court  at  a  time  later  than  the 
next  one  after  the  commissioner's  estimate 
is  made  known  to  the  parties.  St.  1869, 
ch.  291,  §  5.  Roberts  v.  Boston  and  Lowell 
R.  R.  Co.,  115  Mass.,  57.     1874. 

301.  —  A  motion  to  dismiss  an  appeal  be- 
cause the  appeal  is  not  taken  in  time  will 
not  be  considered  where  the  motion  to  dis- 
miss is  made  too  late.  St.  Louis,  Kans.  and 
Arizona  R.  R.  Co.  v.  Quinn,  24  Kans.,  370. 
1880. 

302.  Title.  The  commissioners  made  sep- 
arate awards  in  favor  of  respondents  as 
owners,  and  one  K.  as  mortgagee.  Respond- 
ents appealed  from  the  awai'd  as  respected 
their  damages,  but  K.  did  not.  Pending 
the  appeal  K.  became  the  owner  of  the 
property  by  a  foreclosure  of  his  mortgage 
and  the  expiration  of  the  period  for  rederup- 
tion,  but  no  steps  were  taken  for  a  substitu- 
tion of  parties  to  the  record  by  reason 
thereof.  Held,  that  on  the  trial  of  such 
appeal  before  the  jury  the  sole  question  for 
its  determination  was  the  propriety  of  the 
amount  awarded  by  the  commissioners  to 
respondents  as  compensation  for  their  inter- 
est and  estate  in  the  property,  so  far  as  it 
was  injuriously  affected  or  taken  by  the 
company,  and  that  such  compensation  must 
be  ascertained  by  the  jury  in  reference  to 
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the  same  estate  and  interest,  and  as  of  the 
same  time,  as  was  done  hy  the  commis- 
sioners in  making  their  award.  Trogden  v. 
Winona  and  8t.  Peter  R.  E.  Co.,  33  Minn., 
198,  1875;  19  Amer.  R'y  Rep.;  387. 

303.  Trespass.  In  an  appeal  under  the 
act  of  April  6,  1856,  by  a  railway  company, 
the  issue  was  in  the  form  of  trespass  quaere 
clausum  f regit;  the  court  charged  that  the 
company  had  committed  a  trespass  in  enter- 
ing on  the  land.  jHeZd  to  be  error.  Shenango 
and  Allegheny  R.  R.  Co.  v.  Braham,  79  Pa. 
St.,  447.     1875. 

304.  Trial.  A  trial  having  commenced  at 
one  term  of  court  cannot  be  completed  at  a 
subsequent  term.  Wright  v.  Northwestern 
Union  Ry  Co.,  37Wis.,  391.     1875. 

30.5.  Terdlct.  Where  the  verdict  ren- 
dered,upon  the  trial  of  an  appeal  from  an 
award  of  commissioners,  in  condemnation 
proceedings  under  defendant's  charter  is  for  a 
gi'Oss  sum  as  damages,  but  is  silent  as  to  the 
time  when  such  damages  accrued,  the  pre- 
sumption is  that  the  verdict,  in  this  respect, 
relates  to  the  time  when  the  award  appealed 
from  was  filed  by  the  commissioners.  Whit- 
acre  V.  St.  Paul  and  Sioux  City  R.  R.  Co.,  34 
Minn.,  311.    1877. 

308.  Width  of  right  of  way.  A  judg- 
ment condemning  a  strip  of  land  one  hun- 
dred and  twenty  feet  wide  for  a  I'ight  of  way 
for  a  railway  will  not  be  i-eversed  because 
the  land  condemned  exceeds  one  hundred 
feet  in  width,  when  it  does  not  appear 
from  the  record  that  the  additional  twenty 
feet  was  not  necessary,  nor  by  the  plead- 
ings, and  no  such  objection  was  raised  be- 
fore the  court  below,  either  by  demurrer 
or  reasons  assigned  in  arrest  of  judgment. 
The  objection,  not  being  made  below, 
must  be  considered  as  waived.  Booker  v. 
Venice  and  Carondelet  R'y  Co.,  101  111., 
333,  1832;  5  Amer.  &  Eng.  R.  E.  Cases, 
357. 

807.  Writ  of  error ;  petition.  The  lim- 
itation for  filing  petitions  in  error,  prescribed 
in  §  13  of  the  act  of  April  33,  1873  (69  Ohio 
L.,  88),  applies  as  well  to  proceedings  in- 
stituted by  the  land  owner  under  §  31  of 
the  act  as  to  proceedings  instituted  by  the 
corporation.  Cleveland  and  Mahoning  Val- 
ley Ry  Co.  V.  Wick,  35  Ohio  St.,  347. 
1879. 


Y.   Costs. 

308.  Ahandoninent  of  proceedings;  ex- 
penses of  land  owner.  If  proceedings  are 
instituted  to  condemn  for  public  use  the 
property  of  an  individual,  and,  after  the 
value  of  the  property  is  ascertained  by  in- 
quest, the  proceedings  are  abandoned  be- 
cause the  price  assessed  is  unsatisfactory, 
the  corporation  instituting  such  proceedings 
will  be  answerable  to  the  owner  for  all  dam- 
ages occasioned  by  them.  Where  property 
against  which  proceedings  to  condemn  for 
public  use  belonged  to  A.  and  B.,  co-tenants, 
who,  in  resisting  the  proceedings,  employed 
different  counsel,  who  severally  attended  to 
the  management  of  the  cause,  held,  that  it 
was  error  to  permit  them  to  sue  jointly  to 
recover  damages  for  counsel  fees,  etc.  Leisse 
V.  St.  Louis  and  Iron  Mountain  R.  R.  Co., 
8  Mo.  App.,  105,  1876;  affirmed,  7^  Mo.,  591. 
1880. 

309.  Appeal.  Where  the  judgment  ap- 
pealed from  by  the  land  owner  is  affirmed, 
the  appellant  must  pay  the  costs  of  the  ap- 
peal. New  Orleans  Pacific  Ry  Co.  v.  Oay, 
31  La.  Ah.,  430.     1879. 

310.  —  Where  a  railway  company  insti- 
tuted proceedings  before  a  superior  court 
clerk  to  condemn  the  defendant's  land,  and 
appealed  to  the  superior  court  from  the 
assessment  of  damages  made  by  the  com- 
missioners as  excessive,  and  upon  a  jury 
trial  the  amount  of  damages  was  reduced, 
and  judgment  rendered  therefor  in  favor  of 
defendant,  it  was  held  that  no  part  of  tlie 
costs  were  taxable  against  the  defendant. 
Carolina  Central  R'y  Co.  v.  Phillips,  78 
N.  C,  49.     1878. 

311.  —  The  charter  of  a  railway  company 
providing  that,  if  the  owner  appeals,  and 
the  jury  find  the  same  or  a  less  sum  than 
the  company  shall  have  offered,  or  the  com- 
missioners awarded,  the  cost  shall  be  paid 
by  him,  held,  that  if  the  jury  find  a  less 
sum  as  the  valuation  of  the  land  and  dam- 
ages than  was  awarded  by  the  commission- 
ers, exclusive  of  interest,  the  owner  who 
appeals  must  pay  costs,  although  the  com- 
pany also  appeals.  Metier  v.  JEaston  and 
Amboy  R.  R.  Co.,  37  N.  J.  Law,  322.     1874. 

312.  —  The  party  whose  land  is  sought  to 
be  taken  ought  not  to  be  compelled  to  pay 
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costs  if  the  assessment  of  the  commissioners 
should  .be  affirmed  or  not  increased  on  ap- 
peal. People  ex  rel.  v.  McEoberts,  63  111.,  38, 
1871;  7  Amer.  R'y  Eep.,  445.  ' 

313.  —  Costs  aooruing  before  county  com- 
missioners, upon  a  hearing  relative  to  land 
damages,  are  to  be  paid  by  the  losing  party 
upon  appeal,  though  the  verdict  of  the  jury 
be  for  a  less"  sum  than  that  awarded  by  the 
commissioners.  Ooodwin  v.  Boston  and 
Maine  R.  R.  Co.,  63  Me.,  363.     1873. 

314.  —  The  costs  on  appeal  ai'e  the  same 
as  in  other  actions,  but  there  can  be  no 
extra  allowance.  Rensselaer  and  Saratoga 
B.  R.  Co.  V.  Davis,  55  N.  Y.,  145.  1873.  See 
Syracuse,  Binghamton  and  N.  Y.  R.  R.  Co., 
In  re,  4  Hun  (N.  Y.),  311.     1875. 

315.  —  notice  of  appeal.  The  service  of 
notice  of  appeal  from  an  award  in  an  ad 
qxiod  damnum  proceeding  may  be  made  by 
any  one  not  a  party  thereto,  but  if  served  by 
another  than  an  officer  his  fees  therefor  can- 
not be  taxed  as  a  part  of  the  costs.  Conway 
V.  McGregor  and  M.  R.  R.  Co.,  43  la.,  33. 
1876. 

316.  Conveyance.  The  execution''  of  a 
conveyance  by  tbe  land  owner  is  not  a  con- 
dition precedent  to  the  payment  of  costs. 
Capdl  V.  Great  Western  R'y  Co.,  10  Amer, 
&  Eng.  R.  R.  Cases,  50;  Law  Reports,  9 
Queen's  Bench  Division,  459,  1881 ;  Same  v. 
Same,  Law  Reports,  11  Queen's  Bench  Di- 
vision, 345,  1883. 

317.  —  The  act  enabling  a  railway  com- 
pany to  purchase  and  take  land  provided 
that  the  costs  of  "  contracts,  sales  and  con- 
veyances "  should  be  borne  by  the  pur- 
chasers. Held,  that  in  such  cases  the 
vendors  were  entitled  to  be  reimbursed  the 
costs  of  making  out  their  title  to  the  land 
purchased  by  the  company.  In  re  London 
and  Crreenwich  R.  R.  Co.,  3  Hare  (Eng.  Ch.), 
23.    1843. 

318.  Lands  taken  by  different  companies. 
Portions  of  lands  belonging  to  a  corporation 
were  taken  by  four  different  companies,  the 
undertakings  of  three  of  which  afterwards 
became  united.  Held,  that  the  costs  of  a 
joint  permanent  investment  of  the  purchase 
moneys  must  be  borne  in  halves  by  the  sub- 
sisting companies.  Exparte  Corpus  Christi 
College,  Oxford,  Law  Reports,  13  Equity 
Cases,  334.    1871. 


319.  Offer  by  company.  An  act  (4  and  5 
W.  4,  ch.  25)  made  provisions  for  summon- 
ing a  jury  to  assess  damages;  and  said  act 
provided  that  if  the  jury  should  assess  the 
amount  at  more  than  the  sum  offered  by  the 
company,  all  the  "costs  of  summoning  the 
jury  and  expenses  of  witnesses "  should  be 
paid  by  the  company;  and  if  the  amount 
should  be  less  than  that  offered  by  the  com- 
pany, one-half  such  cost  should  be  paid 
by  each  party.  Held,  that  only  jury  fees, 
witness  fees,  and  expenses  of  summoning 
witnesses,  could  be  taxed  as  costs.  Rex  v. 
Gardner,  6  Adolphus  &  Ellis,  113;  33  E.  C. 
L.,  82.     1837. 

320.  Power  to  awai-d  costs.  Proceedings 
to  take  private  property  for  public  uses  are 
"special  proceedings"  under  the  statute, 
and  the  court  has  power  to  award  costs.  N. 
Y.,  Lackawanna  and  Western  R'y  Co.,  In 
re,  63  Howard's  Practice  (N.  Y.),  123.     1832. 

321.  —  In  proceedings  under  statutes  for 
the  condemnation  of  lands  costs  are  not  re- 
coverable, unless  given  by  the  statute ;  and, 
if  given  by  the  statute,  the  allowance  of 
them  in  any  case  will  depend  upon  the  terms 
of  the  enactment.  Metier  v.  Easton  and 
Amboy  R.  R.  Co.,  37  N.  J.  Law,  223.     1874. 

322.  Sheriff's  fees.  Where  a  sheriff  sum- 
moned a  jury  to  assess  the  owners'  damages 
upon  land  appropriated  for  right  of  way, 
and  pn  the  same  day  an  assessment  was  made 
by  the  same  jury  for  several  tracts  belonging 
to  different  owners,  it  was  held  that  direct- 
ing the  jury  to  proceed  from  one  tract  to 
another  did  not  constitute  a  distinct  sum- 
mons, and  that  the  sheriff  was  only  entitled 
to  compensation  for  summoning  the  jury  to 
assess  the  demiages  on  a  single  tract.  JBo&& 
V.  Albia,  Knoxville  and  Des  Moines  R.  R.  Co., 
44  la.,  440.     1876. 

323.  Witnesses.  Cogts  of  witnesses  on 
the  hearing  before  commissioners  appointed 
on  a  petition  for  the  establishment  of  a  rail- 
road depot  were  allowed  the  defendant,  the 
prevailing  party;  distinguishing  the  case 
from  cases  for  the  laying  out  of  highways. 
Bliss  V.  Connecticut  and  Passumpsic  Rivers 
iJ.  iJ.  Co.,  47  Vt.,  715.     1875. 

324.  Statute.  In  a  statutory  proceeding, 
as  in  the  assessment  of  damages  by  viewers, 
for  lands  taken  by  a  railway  company,  the 
right  to  costs  depends  altogether  upon  the 
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wording  of  the  act  of  assembly  providing 
for  such  proceeding ;  therefore,  when  the  act 
provided,  "  and  if  any  damages  be  awarded 
and  the  report  be  confirmed  by  said  court, 
judgment  shall  be  entered  thereon,  and  if 
tlie  amount  thereof  be  not  paid,  execution 
may  issue  thereon,  as  in  other  cases  of  debt, 
for  the  sum  awarded,  and  the  costs  and  ex- 
penses incurred  shall  be  defrayed  by  the  said 
railroad  companies,"  no  costs  will  be  allowed 
to  the  owner  of  lands  taken  unless  damages 
are  awarded  and  the  report  confirmed. 
Shick's  Bill  of  Costs,  In  re,  1  Peai-son  (Pa.), 
266.     1868. 


8.   General  matters. 

325.  Arbitration.  The  three  months  al- 
lowed by  8  Vict.,  ch.  18,  §  23,  to  the  arbi- 
trators or  their  umpire  for  making  their 
award  is  not  one  and  the  same  period,  but 
the  umpire  has  a  new  period  of  three  months 
from  the  time  the  arbitration  devolves  upon 
him.  Skerratt  v.  North  Staffordshire  R.  R. 
Co.,  2  Phillips  (Eng.  Ch.),  475.     1848. 

326.  liankrnptoy  ;  pi-oceediiigrs ;  failure 
to  pay  damag'cs.  A  court  of  bankruptcy 
ordered  the  assignee  of  a  railway  company, 
which  had  appropriated  plaintiff's  land  to 
its  own  use,  to  pay  him  $200  for  his  dam- 
ages upon  receiving  from  him  a  deed  to  the 
land.  Plaintiff  was  a,  party  to  the  bank- 
ruptcy proceedings,  but  he  declined  to  take 
the  money  or  make  the  deed.  In  an  action 
by  him  against  one  claiming  under  the  com- 
pany to  recover  for  the  land,  held,  that  the 
order  of  the  bankruptcy  court  was  no  judg- 
ment and  no  bar  to  his  recovery.  Burnes  v. 
St.  Louis-,  Kansas  City  and  Northern  R'y 
Co.,  71  Mo.,  163.     1879. 

327.  Collateral  attack.  If  a  jury  sum- 
moned under  proper  circumstances  has  con- 
ducted its  inquiries  legally  and  with  proper 
regard  to  private  rights,  and  has  reached 
a  legitimate  conclusion  as  to  the  necessity 
for  the  taking  and  the  compensation,  the 
appropriation  of  the  land  on  payment  of 
such  compensation  will  be  lawful  imd  will 
not  be  affected  by  collateral  action  by  the 
judge  or  court.  Toledo,  Ann  Arbor  and 
Grand  Trunk  R'y  Co.  v.  Dunlap,  47  Mich., 
456,  18S2;  5  Amer.  &  Eng.  E.  R.  Cases,  878. 


328.  Consolidation  of  riiilways.    The  act 

(Laws  of  1869,  ch.  917)  authorizing  consoli- 
dation gave  the  successor  all  the  rights'  of 
ever}-  description  belonging  to  the  predeces- 
sors, and  conseque)itly  an  allegation  in  the 
petition  that  one  of  the  predecessors  (nam- 
ing it)  of  this  company  made  and  filed  the 
proper  map,  etc.,  is  a  sufficient  compliance 
wMn  the  statute.  ^V.  Y.,  West  Shore  and 
Buffalo  R.  R.  Co.,  In  re,  G4  Howard's  Prac- 
tice (N.  Y.),  316.     1883. 

329.  Crossings.  Before  taking  these  pro- 
ceedings the  company,  at  respondent's  re- 
quest, had  made  a  certain  under-crossing  for 
his  accommodation.  The  provision  of  ch.  1, 
Special  Laws  1864,  subch.  2,  s.  2,  that  the 
company  shall  construct  and  maint:iiu  all 
proper  and  necessary  farm  crossings,  means 
crossings  from  one  side  to  the  other  of  the 
railroad  track,  whether  by  passing  over  or 
under  it.  If  such  an  under -crossing  was 
proper  and  necessaiy,  the  jury  were  boimd 
to  assess  the  damages  on  the  theory  tliat  it 
would  be  forever  'maintained.  But  the  fact 
that  it  was  built  at  respondent's  request,  and 
while  the  company  was  using  his  land  under 
an  agreement  as  to  the  adjustment  of  dam- 
ages, would  not  estop  him  from  showing  that 
it  was  not  thus  proper  and  necessary.  St. 
Paul  and  Sioux  City  R'y  Cot  v.  Murphy,  19 
Minn.,  500.     1878. 

330.  Death  of  land  owner ;  rig^lits  of  ex- 
ecutor. Where  the  owner  of  land  which 
has  been  taken  by  a  railway  company  dies 
after  the  land  has  been  appraised,  but  before 
the  appraised  value  has  been  paid,  the  title 
passes  to  his  heirs  or  devisees,  together  with 
the  right  to  demand  payment,  and  they 
alone,  and  not  the  executor,  can  maintain 
an  action  for  the  money ;  and  it  makes  no 
difference  in  such  case  that  in  the  proceed- 
ings to  obtain  an  appraisement  a  judgment 
vifas  entered  for  the  appraised  value.  Buek- 
ner  v.  R.  R.  Co.,  7  So.  Car.,  325.     1876. 

331.  Ueiuaud  on  owner.  A  railway  act 
gave  the  company  power  to  agree  with  the 
owners  of  lands  which  it  was  empowered  to 
take  for  the  purposes  of  the  railway,  for  the 
absolute  purchase  of  their  interest  therein; 
and  provided  ths^t  if  any  difference  should 
arise  between  them  as  to  the  value  of  the 
lands,  or  the  compensation  to  be  made  in 
respect  of  them;  or  if  by  reason  of  absence 


EMINENT  DOMAIN. 


315 


Proceedings  Generally. 


the  owner  should  be  prevented  from  treat- 
ing; or  if  he  should  faU  to  disclose  or  prove 
his  title  to  the  lands,  etc.,  the  amount  of 
compensation  should  be  settled  by  a  jury,  in 
the  manner  mentioned  in  the  act.  Another 
clause  provided  that  if  the  owner  of  any 
lands,  on  tender  of  the  purchase  money  or 
compensation  agreed  for,  or  awarded  to  be 
be  paid  in  respect  thereof,  should  refuse  to 
accept  it ;  or  if  he  should  fail  to  make  out 
a  title  to  the  lands  in  respect  whereof 
such  purchase  money  or  compensation 
should  be  payable,  to  the  satisfaction  of  the 
company;  or  if  he  should  be  gone  out  of 
the  kingdom,  or  could  not  be  found,  or 
should  refuse  to  convey,  it  should  be  lawful 
for  the  company  to  deposit  the  purchase 
money  or  compensation  payable  in  respect 
of  such  lands  in  the  Bank  of  England,  in 
the  name  of  the  accountant  general,  and 
thereupon  all  the  interest  of  such  lands,  in 
respect  whereof  such  purchase  money  or 
compensation  should  have  been  so  deposited, 
should  vest  absolutely  in  the  company. 
Held,  that  this  latter  clause  applied  pros- 
pectively to  the  period  after  the  purchase 
money  was  agreed  upon,  or  the  amount  of 
compensation  was  settled  by  the  jury;  and 
therefore  that  the  company  could  not,  im- 
mediately upon  the  finding  of  the  jury,  pay 
the  amount  awarded  by  them  into  the  court 
of  chancery,  and  take  possession  of  the 
land,  but  must  first  call  upon  the  owner  to 
make  out  a  title  to  the  satisfaction  of  the  com- 
pany, although  before  the  assessment  by  the 
jury  he  had  failed  to  disclose  or  prove  his 
title.  Doe  v.  Manchester  R'y  Co.,  14  Meeson 
&  Welsby  (Exchequer),  687,  1845;  Doe  v. 
Manchester  R'y  Co.,  3  Carrington  &  Kirwan, 
163;  61  E.  C.  L.,  163,  1846. 

332.  Deposit ;  evidence.  Where  a  county 
treasurer  dies  holding  money  received  as 
"  condemnation  money,"  the  sureties  on  his 
bond  are  liable  therefor.  Doolittle  v.  Atch- 
ison, Topeka  and  Santa  Fe  B.  B.  Co.,  30 
Kans.,  329.     1878. 

333.  —  The  manner  of  investment  o"f  dam- 
age money  paid  into  court  determined. 
Rector  of  Kirksmeaton,  Ex  parte,  10  Amer. 
&  Eng.  R.  K.  Cases,  68 ;  Law  Reports,,  30 
Chancery  Division,  303.     1883. 

334.  Dismissal.  The  defendants,  in  1855, 
instituted  proceedings  in  the  superior  court 


to  have  the  plaintiff's  land  condemned  for 
the  use  of  its  road,  which  proceedings  were 
subsequently  discontinued  by  the  defendant 
"  without  prejudice,"  and  with  the  under- 
standing that  the  plaintiflf  was  to  suffer  no 
hurt  or  loss  in  consequence  of  such  act  of 
the  defendant.  Held,  that  this  did  not  pre- 
vent the  plaintiff  from  pursuing  his  remedy 
under  the  statute,  nor  did  such  action  pre- 
vent the  statute  of  limitations  from  running. 
Vinson  v.  North  Carolina  R.  R.  Co.,  74  N. 
C,  510,  1876;  13  Amer.  R'y  Rep.,  396. 

335.  Distribution  of  condemnation 
money.  Money  deposited  as  compensation 
distributed  under  the  facts  of  the  case. 
Union  Ey  and  Transit  Co.  v.  Skinner,  9 
Mo.  App.,  189.     1880. 

336.  Entry  nnder  award;  what  consti- 
tutes an  entry.  The  fact-  that  defendant 
permitted  a  telegraph  company  to  construct 
a  telegraph  line  over  and  across  that  portion 
of  plaintiff's  lot  within  the  right  of  way,  and 
allowed  the  return  of  award  to  be  recorded, 
did  not  amount  to  a  tort,  or  raise  an  implied 
contract  to  pay  the  award.  Dimmick  v. 
Council  Bluffs  and  St.  Louis  Ry  Co.,  58  la., 
637,  1883;  10  Amer.  &  Eng.  R.  R.  Cases,  105. 

337.  Interest  of  sheriff.  That  the  sheriff 
is  an  interested  party  and  thereby  disquali- 
fied from  proceeding  with  the  inquisition  is 
waived  by  defendant  appearing  and  taking 
part  in  the  inquisition.  Corregal  v.  London 
and  Blackwall  B'y  Co.,  3  Eng.  R.  R.  &  Canal 
Cases,  411,  1843;  Corrigal  v.  London  and 
Blackwall  B'y  Co.,  5  Manning  &  Granger, 
319;  44E.  C.  L.,  123.     1843. 

338.  —  The  interest  which  at  common  law 
disqualifies  an  officer  from  acting  in  a  judi- 
cial inquiry  must  be  direct  and  certainrand 
not  merely  remote  or  contingent ;  and  the 
same  principle  must  be  applied  to  s.  39  of  the 
Lands  Clauses  Consolidation  Act.  Where, 
therefore,  at  the  time  of  the  summoning  of  a 
jury  and  the  taking  of  an  inquisition  before 
the  sheriff  as  to  the  amount  of  compensation 
to  be  paid  for  the  land  by  a  railway  com- 
pany under  thepowers  of  their  act  of  parlia- 
ment, there  was  an  executory  agreement  not 
yet  carried  out,  by  which  that  company 
would  ultimately  become  amalgamated  with 
another  railway  company,  and  the  sheriff 
was  a  shareholder  in  the  latter  company, 
held,  that  the  sheriff  was  not  "interested  in 
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the  matter  in  dispute  "  within  the  above  sec- 
tion, so  as  to  invalidate  the  proceedings. 
Queen  v.  Manchester,  Sheffield  and  Lincoln- 
shire R'y  Co.,  Law  Eeports,  3  Queen's  Bench 
Cases,  836.     1867. 

339.  Lien.  By  the  law  of  Massachusetts, 
a  person  whose  land  is  taken  for  railway 
purposes,  under  the  right  of  eminent  do- 
main, has  a  right  to  compensation,  which, 
if  not  strictly  a  lien,  is  at  least  in  the  nature 
of  a  lien  or  incvimbrance  upon  the  land ;  and 
this  right  may  be  enforced  against  a  corpo- 
ration which  is  the  successor  of  the  com- 
pany taking  the  land,  Drury  v.  Midland 
B.  R.  Co.,  127  Mass.,  571.     1879. 

340.  —  The  seventh  section  of  the  de- 
fendants' charter  plainly  gives  a  mortgage 
lien  for  condemnation  money,  such  as  its 
terms  import,  and  this  court  is  the  proper 
forum  in  which  to  enforce  it.  Freling- 
huysen  v.  Central  R.  R.  Co.  of  Neto  Jersey, 
28  N.  J.  Eq.,  388;  Kennedy  v.  Same,  ib.,  889. 
1877. 

341.  Possession;  writ  of  assistance.  By 
Laws  of  1854,  ch.  282,  §  5,  it  is  provided  that 
in  all  cases  of  proceedings  for  the  appraisal 
of  lands  taken'  for  a  railroad,  "  the  coiu-ts 
before  whom  the  proceedings  may  be  pend- 
ing shall  have  the  power  to  make  all  the 
necessary  orders  and  give  the  proper  direc- 
tions to  caiTy  into  effect  the  object  and  in- 
tent of  this  and  the  aforesaid  act."  Held,  to 
authorize  the  issue  of  a  writ  in  the  nature 
of  a  writ  of  assistance  to  put  a  railroad 
company  in  possession  of  lands  taken  by 
proceedings  for  appraisal,  N.  Y.  Central  R. 
R.  Co.,  In  re,  5  Thompson  &  Cook  (N.  Y, 
Supreme  Ct.),  84;  2  Hun  (N.  Y.),  483,  1874; 
affirmed,  60  N,  Y,,  116,  1875. 

842.  Befusal  of  company  to  have  dam- 
ages assessed ;  action  therefor.  The  plaint- 
iff, who  had  a  leasehold  interest  in  premises 
held  by  a  tenant  from  year  to  year,  received 
notice  from  a  projected  railway  company 
that  the  premises  were  required  for  railway 
purposes ;  and  the  company  subsequently  ar- 
ranged with  the  tenant  and  received  from 
him  the  key.  The  plaintiff  thereupon  gave 
the  company  notice,  under  §  68  of  the  Lands 
Clauses  Consolidation  Act,  1845,  of  the 
amount  of  her  claim  and  the  nature  of  her  in- 
terest in  the  premises,  and  requiring  it  to 
issue  its  warrant  to  the  sheriff  to  summon  a 


jury ;  nad,  upon  its  neglecting  so  to  do,  she 
brought  an  action  for  the  sum  claimed. 
Held,  that  these  facts  warranted  the  jury  in 
finding  that  the  company  had  actually  taken 
the  premises,  and  consequently  that  it  was 
liable  for  the  amount  demanded.  Barker  v. 
Metropolitan  R'y  Co.,  17  Common  Bench 
(N.  S.),  785;  112  E.  C.  L.,  785,     1864, 

343.  Specific  performance.  A  party  who 
has  received  notice  from  a  railway  company 
of  its  intention,  in  exercise  of  powers  given 
by  the  railway  act  and  the  Lands  Clauses 
Consolidation  Act,  to  purchase  his  lunds,  may 
sustain  a  bill  for  specific  performance  of  the 
agreement  thereby  created;  and  the  court 
will  enforce  such  agreement  by  ordering  the 
company  to  take  proceedings  prescribed  by 
the  statute  for  ascertaining  the  amount  of 
purchase  money  and  compensation.  Wnlker 
V.  Eastern  Counties  R.  R.  Co.,  6  Hai'e  (Eng. 
Ch,),  594,     1848, 

844.  Statutes  — change  of  statute.  A  pro- 
ceeding was  commenced  under  the  act  of 
ISJS,  but,  before  a  trial  was  had,  the  act  of 
1872  had  taken  effect,  and  the  damages  were 
assessed  according  to  the  provisions  of  the 
latter  act,  which  expressly  repealed  all  con- 
flicting laws.  Held,  that  the  assessment  was 
properly  made  under  the  latter  act,  Spring- 
field and  Illinois  South  Eastern  R'y  Co.  v. 
HaU,  67  III.,  d9.     1873. 

845.  —  Illinois  statutes.  The  statutes  of 
Illinois,  in  relation  to  such  proceedings,  con- 
strued. Chicago,  Bnrlington  and  Qtdncy 
R.  R.  Co.  V.  Chamberlain,  84  111.,  333,  1870; 
16  Amer,  R'y  Rep.,  466. 

346.  —  Indiana  statutes.  The  statutes  of 
Indiana  in  relation  to  condemnation  pro- 
csedmgs  construed.  Swinney  v.  Ft.  Wayne, 
Munde  and  Cincinnati  R.  R.  Co.,  59  Ind., 
205,     1877, 

347.  —  A  proceeding  to  assess  damages  sus- 
tained by  a  land  owner  from  the  taking  of 
his  land  cannot  be  maintained  by  such 
owner  under  §  15,  1  G,  &  H.,  509,  where 
there  has  been  an  instrument  of  iippropria- 
tion  filed  by  the  company,  as  provided  in 
said  section,  Indianapolis,  Bloomingtonand 
Western  R'y  Co.  v.  Reed,  53  Ind.,  857,    1870. 

34S.  —  Lands  Clauses  Act.  Held,  that 
"  injuriously  affected,"  in  the  Lands  Clauses 
Act,  does  not  mean  '-wrongfully  "  or  "un- 
lawfully,'" but  "  injuriously  "  affected  in  the 
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ordinary  and  popular  sense,—  meaning  de- 
-  teriorated  in  value.     City  of  Glasgow  Union 
ISy  Co.  V.  Hunter,  1  Scotch  Session  Cases 
(3d  series),  408.     1869. 

349.  —  Massachusetts  statute.  The  rights 
of  a  land  owner  under  the  Gen.  Sts.,  ch.  63, 
§§  83,  34,  and  the  St.  of  1874,  ch.  373,  §§  67, 
69,  73,  whose  land  had  been  taken  by  the 
Eastern  B'y  Co.,  prior  to  the  St.  of  1876,  ch. 
236,  are  not  defeated  or  impaired  by  that 
act.  Elwdl  V.  Eastern  B'y  Co.,  134  Mass., 
160.    1878. 

350.  ^—  PennsylTJinia  B.  K.  Co.  The  gen- 
eral railroad  act.  of  1849,  and  the  supple- 
ments thereto  of  April  37,  1855,  and  April  9, 
1856,  bad  no  application  to  the  Pennsylvania 
E.  E.  Co.,  incorporated  in  1846,  or  to  any 
other  pre-existing  railroad  companies;  and 

•although  the  legislature  has  the  power  to 
modify  the  method  by  which  damages  are 
assessed  for  lands  taken  by  such  companies, 
the  acts  referred  to  are  not  an  exercise  of  it. 
SMck  V.  Fa.  B.  B.  Co.,  1  Pearson  (Pa.),  364. 
1868. 

351.  —  special  and  general  statute. 
Where  a  special  act  incorporating  a  railway 
company  provided  for  the  manner  of  taking 
land  for  its  uses,  and  a  general  act  was  sub- 
sequently passed  prescribing  the  manner  of 
taking  lands  for  such  purposes,  which  gen- 
eral act  did  not  repeal  or  modify  the  special 
act,  it  was  held  that  the  company  might 
condemn  land  under  the  general  statute. 
■Cascades  B.  B:  Co.  v.  Sohns,  1  Washington 
Ter.,  557.     1878. 

352.  —  Vermont  statute.  The  statutes  of 
Vermont,  in  relation  to  Intersecting  rail- 
ways, construed.  Central  Vt.  B.  B.  Co.  v. 
Woodstock  B.  B.  Co.,  50  Vt.  453.     1878.  , 

353.  —  West  Yirginia  statute.  The  stat- 
utes of  West  Virginia,  in  relation  to  taking 
private  property,  construed.  Chesapeake 
and  Ohio  B.  B.  Co.  v.  Pack,  6  West  Va.,  397. 
■1878. 

354.  —Wisconsin  statute.  Ch.  119,  Laws 
of  1873,  is  to  be  regarded  as  a  revision  of  all 
former  statutes  which  confer  the  right  of 
eminent  domain  upon  railway  companies; 
and  as  such  it  repeals  all  conflicting  pro- 
visions on  the  same  subject  contained  in 
such  statutes,  ilfoore  v.  Superior  and  St. 
Croix  B.  B.  Co.,  34  Wis.,  173,  1874;  7  Amer. 
E'y  Rep.,  353. 


355.  —  Where  the  petition  of  a  railway 
company  to  the  judge  of  a  cii'cuit  court  for 
the  appointment  of  commissioners  to  assess 
damages  for  the  taking  of  land  was  in 
accordance  with  the  company's  charter 
(granted  prior  to  1873),  but  did  not,  in  form 
or  gubstance,  comply  with  the  act  of  1873, 
held,  that  the  appointment  of  such  commis- 
sioners was  invalid.     lb. 

356.  Tender.  Payment  into  court  is  a 
positive  admission  of  damages  to  the 
amount  of  the  tender,  and  when  so  paid  it 
becomes  the  money  of  the  party  to  whom 
the  tender  is  made.  Oregon  B'y  and  Ndvi-^ 
gation  Co.  v.  Oregon  Beat  Estate  Co.,  10 
Oreg.,  444.     1883. 

357.  Title;  change  of.  The  facts  exam- 
ined in  relation  to  change  of  ownership  of  a 
railway,'  and  held  that  the  proceedings  were 
under  the  new  owners.  Williams  v.  New 
Orleans,  Mobile  and  Texas  B.  B.  Co.,  60 
Miss.,  689.     1883. 

358.  Tunnels.  A  railway  company  was 
entitled  by  a  special  act  to  acquire  compul- 
sorily  an  easement  of  tunneling  under  land, 
unless  a  jury  should  determine  that  such 
easement  could  not  be  acquired  by  the  com- 
pstay  without  material  detriment  to  the  re- 
mainder of"  such  land.  Held,  that  the  com- 
pany might  enter  upon  the  land  for  the 
purpose  of  making  the  tunnel  under  §  85  of 
the  Lands  Clauses  Consolidation  Act  upon 
depositing  the  value  of  the  easement,  and 
could  not  be  compelled  to  deposit  the  value 
ofT;he  whole  land.  Hill  v.  Midland  B'y  Co., 
Law  Reports,  81  Chancery  Division,  143, 
1883;  10  Amer.  &  Eng.  E.  R.  Cases,  79. 


III.  JUET,  VIEWEES  AND  OOMMISSIONJilES. 

359,  Action  on  verdict  of  sheriff's  jury. 

In  an  action  on  a  verdict  and  judgment  ob- 
tained in  an  inquisition  before  a  sheriffs 
jury  under  §  68  of  the  Lands  Clauses  Consol- 
idation Act,  1845,  the  inquisition  is  not  con- 
clusive evidence  that  the  plaintiff  is  entitled 
to  compensation.  Chapman  v.  Monmouth- 
shire B'y  Co.,  3  Hurlstone  &  Norman  (Ex- 
chequer), 367.     1857. 

360.  Challenge.  A  fund  raised  in  Detroit 
by  general  contribution  to  aid  in  the  build- 
ing of  a  railway  to  Butler,  Ind.,  was  com- 
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monly  known  as  the  "Butler  bonus."  But 
in  proceedings  to  condemn  land  for  a  road 
to  be  leased  to  the  Butler  line,  a  court  could 
hardly  take  judicial  notice  of  what  the 
Butler  honus  was  for  the  purpose  of  sustain- 
ing a  challenge  to  a  juror  on  the  ground 
that  he  had  subscribed  thereto.  Detroit 
Western  Transit  and  Junction  B.  R.  Co.  r. 
Crane,  50  Mich.,  183,  1883;  10  Amer.  &  Eng. 
R.  R.  Cases,  502. 

361.  —  A  challenge  to  a  juror  is  properly 
overruled  if  the  judge  knows  at  the  time  of 
nothing  which  would  give  the  juror  a  bias ; 
and  if  the  challenger  knows  of  facts  which 
would' do  so,  it  is  not  enough  to  present 
them  for  the  fii-st  time  as  a  reason  for  I'efus- 
Ing  to  confirm  proceedings  which  have  been 
long  in  progress  at  considerable  oogt,  and  in 
which  the  juror  has  taken  part  without  any 
showing  of  legal  cause  against  his  acting. 
Jb. 

862.  Description  of  laud.  When  a  com- 
pany empowered  by  parliament  has  given 
notice  to  a  laud  owner  to  treat  for  the  pur- 
chase of  a  part  of  it,  the  sheriff's  jury  can 
only  fissess  the  value  of  that  part  of  the  land 
described  in  the  notice  to  treat.  Stone  v. 
Commercial  B.  B.  Co.,  4  Mylne  &  Craig 
(Eng.  Ch.),  123.     1839. 

863.  New  trial;  comiuuiiioation  with 
jury.  A  communication  by  the  successful 
party  to  the  jurors  pending  the  trial,  if  casu- 
ally made,  without  any  intent  to  influence 
the  verdict,  and  if  the  court  can  clearly  see 
that  it  could  not  have  had  any  effect  on  the 
minds  of  the  jurors,  is  not  ground  for  a  new 
trial.  Oswald  v.  Minneapolis  and  North- 
western By  Co.,  29  Minn.,  5.     1881. 

864.  Officer  summoning  jury.  Where  the 
coroner  who  summoned  the  jury  was  a 
stockholder,  the  proceedings  were  set  aside 
and  a  venire  de  novo  awarded,  Woodstock 
B'y  Co.  V.  Tapper,  1  Hannay  (New  Bruns- 
■rt^ick),  454.     1869. 

365.  Order  of  appointment  of  viewers. 
In  apppinting  commissioners  under  defend- 
ant's charter,  the  order  of  appointment 
should  have  given  not  only  the  language  of 
the  charter,  but  also,  by  way  of  direction  to 
the  commissioners,  the  construction  put 
upon  it  by  the  court.  Bohlman  v.  Orecn 
Bay  and  Minnesota  B'y  Co.,  40  Wis,,  157, 
1876;  13  Amer.  R'y  Eep.,  431. 


366.  Private  way;  power  of  jury.    The 

jury,  under  g  68  of  the  Lands  Clauses  Con- 
solidation Act,  1815,  has  no  power  to  inquire 
into  the  right  of  the  party  claiming  damages 
to  a  private  way,  but  they  are  bound  to 
assess  compensation  upon  the  assumption 
that  the  way  exists.  Queen  v,  London  and 
North  Western  B'y  Co.,  8  Ellis  &  Blackburn, 
443;  77  E.  C.  L.,  448.     1854. 

867.  (Jualiflcatiou  of  viewers.  A  report 
of  viewers  to  assess  the  damage  caused  by 
the  building  of  a  railroad  will  not  be  set 
aside  because  one  of  the  viewers  had  a 
claim  against  the  company  for  damages  for 
altei'ing  a  county  road  so  as  to  pass  through 
his  land.  Those  persons  only  are  disqualified 
from  acting  as  viewers  whose  property  im- 
mediately adjoins  the  railroad.  Neiobecker 
V.  Susquehanna  B.  B.  Co.,  1  Peai'son  (Pa.), 
57.    1854. 

868.  —  When  a  viewer  has  expressed  an 
opinion  as  to  a  former  and  somewhat  similar 
case,  that  does  not  render  him  incompetent 
to  serve  on  the  view;  the  parly  waives  ob- 
jection to  a  viewer  by  appearing  at  the 
hearing.  Gingrich  v.  Harrinhurg,  etc.,  B.  B, 
Co.,  1  Pearson  (Pa.),  74.     1854. 

369.  —  One  who  has  given  his  note  to  a 
railway  company  to  aid  in  the  construction 
of  its  road  is  disqualified  as  a  juror  in  pro- 
ceedings to  condemn  lands  for  its  right  of 
way.  This  disqualification  cannot  be  re- 
moved by  agreement  of  parties.  Michigan 
Air  Line  B'y  Co.  ti.  Barnes,  40  Mich.,  383. 
1879. 

370.  —  A  subscriber  to  a  railway  aid  fund, 
wlio  takes  no  stock  in  the  road,  acquires  no 
legal  interest  in  another  projected  road  from 
the  fact  merely  that  it  is  to  be  leased  to  the 
road  which  he  has  aided,  and  is  not  tlioreby 
disqualified  as  a  juror  in  proceedings  for 
condemnation  of  lands,  for  use  of  the  latter 
road.  Detroit  Western  Transit  Co.  v.  Crane, 
50  Mich.,  182,  1883;  10  Amer.  &  Eng.  K,  B. 
Cases,  503.     . 

871.  Statute,  There  can  be  but  one  jury 
of  damages  under  the  act  of  13tli  Maix^h, 
1878,  relating  to  Delaware  avenue.  Fitzpat- 
rick  V.  Pa.  B.  B.  Co.,  10  Philadelphia,  107. 
1874. 

372.  Swearing  of  jury.  The  party  being 
present  when  the  jury  were  sworn,  and  not 
having  made  any  objection  as  to  the  manuei' 
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thereof  at  the  proper  time,  he  will  be 
deemed  as  having  waived  whatever  irregu- 
larity there  may  have  been.  Eookford, 
Bock  Island  and  St.  Louis  R.  B.  Co.  v.  Mc- 
Kinley,  64  111.,  338.     1873. 

373.  —  In  proceedings  to  condemn  lands 
for  the  use  of  a  railway,  the  oath  of  the 
jurors  is  not  to  be  construed  by  itself,. but  as 
a  part  of  the  proceedings  in  which  it  was 
taken;  and  so  construed,  if  everything  the 
statute  requires  is  embraced  in  substance  if 
not  in  form,  it  is  sufficient.  East  Saginaw 
and  St.  Clair  B.  B.  Co.  v.  Benham,  28  Mich., 
459,  1874;  12  Amer.  R'y  Hep.,  356. 

874.  —  The  act  of  1873  required  commis- 
sioners, before  entering  on  the  duties  of  their 
office,  to  take  the  constitutional  oath  pre- 
scribed for  state  officers  to  support  the  con- 
stitution of  the  United  States  and  of  the 
state,  and  faithfully  to  discharge  their  duties 
to  the  best  of  their  ability.  Defendant's 
charter,  under  which  commissionei's  were  ap- 
pointed, required  of  them  no  oath;  but  they 
took  one  to  execute  the  trust  reposed  in 
them  and  discharge  the  duties  imposed  upon 
them  as  enjoined  in  the  charter,  pursuant  to 
the  provisions  of  the  charter,  to  the  best  of 
their  ability.  Held,  that  their  proceedings 
were  void  for  want  of  jurisdiction.  Bohl- 
man  v.  Green  Bay  and  Minnesota  B'y  Co., 
40  Wis.,  157, 1876;  18  Amer.  E'y  Rep.,  431. 

875.  Title  to  land.  The  68th  section  of 
the  Land  Clauses  Consolidation  Act  (8  Vict, 
c.  18),  which  provides  that  if  any  person 
shall  be  entitled  to  any  compensation  in  re- 
spect of  any  lands  or  any  interest  therein 
which  shall  have  been  taken  for  or  injuri- 
ously affected  by  the  execution  of  the  works, 
and  for  which  the  promoters  shall  not  have 
made  satisfaction,  such  party  may  have  the 
amount  of  such  compensation  settled  by  ar- 
bitration or  by  a  jury,  does  not  give  the 
arbitrators  or  jury  jurisdiction  to  inquire 
into  the  title  of  the  claimant  to  the  land  or 
other  hereditament  in  respect  of  which  he 
claims  compensation,  but  only  to  decide  upon 
the  question  of  amount,— dissenting,  Earle, 
J.  Begina  v.  London  and  Northwestern  B'y 
Co.,  35  Eng.  Law  &  Equity,  37.     1854. 

376.  Verdict.  A  motion  to  set  aside  the 
verdict  of  a  jury  assessing  damages  must  be 
addressed  to  and  adjudicated  upon  by  the 
court   in    which   the    verdict   is    returned. 


Burr  V.  Bueksport  and  Bangor  B.  B.  Co.,  64 
Me.,  180.     1875. 

377.  — "Where  a  jury  is  required  merely 
to  determine  the  damages  for  taking  property, 
for  a  railway,  a  finding  in  general  terms  is 
sufficient,  and  it  ijeed  not  specify  the  amount 
allowed  for  each  item  of  injury.  The  pre- 
sumption is  that  all  evident  facts  bearing  on 
the  amount  of  damages  were  taken  into  ac- 
count. Michigan  Air  Line  B'y  Co.  v.  Barnes, 
44  Mich.,  232.     1880. 

378.  —  conditions.  In  a  proceeding  to 
condemn  land  for  a  right  of  way,  the  com- 
pensation to  be  ascertained  by  the  jury  for  the 
taking  of  the  land  must  be,  in  terms,  money, 
and  the  jury  have  no  power  to  prescribe  the 
performance  of  other  acts  by  the  petitioners, 
such  as  fencing  the  road,  making  crossings, 
etc.  Chicago,  Milwaukee  and  St.  Paul  B'y 
Co.  V.  Melville,  66  111.,  839.     1873. 

879.  View  by  jury.  The  statute  makes  it 
the  duty  of  the  court  to  permit  the  jury  to 
go  upon  the  land  sought  to  be  taken  or  dam- 
aged, in  person ;  but  at  what  time  in  the 
progress  of  the  trial  they  shall  go,  is  in  the 
sound  discretion  of  the  court.  Galena  and 
Southern  Wisconsin  B.  B.  Co.  v.  Haslam,  73 
111.,  494.     1874. 

380.  —  In  case  of  conflict  the  jury  may 
view  the  premises.  McBeynolds  v.  Baltimore 
and  Ohio  B'y  Co.,  106  111.,  153.     1883. 

381.  —  The  statute  giving  the  right  to 
have  the  jury  to  view  the  land  is  imperative, 
and  fixes  no  time  when  it  shall  be  allowed. 
It  is  error  to  refuse  a  motion  to  have  the 
jury  view  the  premises,  even  after  the  evi- 
dence has  been  closed  and  the  arguments 
heard,  but  before  the  instructions  are  given. 
Kankakee  and  Seneca  B.  B.  Co.  v.  Straut, 
103  111.,  666,  1883;  10  Amer.  &  Eng.  R.  R. 
Cases,  440. 

382.  —  The  premises  to  be  viewed  by  the 
jury  under  R.  S.,  ch.  18,  §§  12  and  18,  em- 
brace the  land  of  the  petitioners,  both  with- 
out and  within  the  location  of  the  railway ; 
and  it  is  the  right  of  the  jury  to  view  the 
premises  from  both  these  standpoints.  The 
ruling  of  the  presiding  officer  that  the  juiy 
must  take  their  view  of  tlie  premises  solely 
fi-om  that  portion  witliin  the  location  is 
erroneous.  Wakefield  v.  Boston  and  Maine 
B.  B.  Co.,  mUe.,  385.    1873. 

888.  —  Where  tlie  damages  are  assessed 
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by  the  jury  by  the  consent  of  the  parties 
upon  a  view  of  the  premises  without  evi- 
dence, the  presumption  will  be  that  the 
assessment  is  not  excessive.  Pepria  and 
Farmington  Ry  Co,  v.  Barnum,  107  111., 
160.    1883. 

884.  —  The  jury  are  not  bound  by  the 
testimony  submitted  to  them,  but  are  also 
expected  to  use  their  own  judgment  and 
knowledge  from  a  view  of  the  premises  and 
from  their  own  experience  as  freeholders. 
Toledo,  Ann  Arbor  and  Grand  Trunk  Ky 
Co.  V.  Dunlap,  47  Mich.,  458, 1882;  5  Amer.  & 
Eng.  R.  E.  Cases,  378. 

385.  —  change  of  venue.  Where  a  com- 
pany seeking  to  condemn  land  for  right  of 
■way  procured  the  venue  of  the  cause  to  be 
changed  to  another  county,  held,  that  by 
taking  the  change  of  venue  from  the  only 
court  upon  whom  the  power  was  conferred 
under  the  act  of,  1873,  to  order  a  personal 
view  by  the  jury,  the  company  debarred 
itself  of  that  right  and  could  not  be  heard 
to  complain  of  the  loss  of  it.  Rockford, 
Rook  Island  and  St.  Louis  R.  R.  Co.  v. 
Coppinger,  66  lU.,  510.  vl873. 


lY.  Compensation  ;  various  elements 

OF   DAMAGE. 

886.  Acceptance  of  damages.  The  accept- 
ance of  the  damages  awarded  precludes  the 
land  owner  from  making  further  claim.  Bal- 
timore and  Ohio  R.  R.  Co.  v.  Johnson,  84 
Ind.,  503;  10  Amer.  &  Eng.  E.  E.  Cases,  408. 
1883.  ' 

387.  Buildings  erected  Iby  land  owners 
during  tlie  proceedings.  When  land  was 
taken  by  a  railway  company,  a  bond  filed  to 
secure  the  payment  of  its  value,  an  appraise- 
ment made,  and  afterwards  all  the  proceed- 
ings except  the  bond  were  set  aside  by  the 
court,  if  the  owner  builds  houses  on  the 
property  to  prevent  the  company  from  taking 
it,  the  latter  will  still  be  allowed  to  have  it, 
and  need  not  pay  for  such  improvements. 
Schick V.  Pa.  R.  R.  Co.,  1  Pearson  (Pa.),  263. 
1867. 

888.  Business,  damages  to.  Where  the 
award  provides  that  if  the  owners  shall  re- 
tain possession  three  months  they  will  sus- 
tain no  damages  to  their  business,  but  fixes 


the  amount  of  damages  if  possession  shall 
be  sooner  taken,  it  is  at  the  option  of  the 
railway  company  to  wait  three  months  be- 
fore taking  possession  of  the  condemned 
property,  and  thus  avoid  payment  of  that 
class  of  damages.  Olennon,v.  Chicago,  Mil- 
waukee and  St.  Paul  R'y  Co.,  79  111.,  501. 
1875. 

389.  —  Held,  by  the  exchequer  chamber, 
reversing  the  judgment  of  the  court  of  com- 
mon pleas,  that  an  injury  to  the  good  will  or 
a  loss  of  profit  in  the  business  of  a  shop, 
caused  by  an  obstruction,  whether  perma- 
nent or  temporary,  of  a  highway,  in  the  law- 
ful execution  of  the  works  of  a  railway 
company,  where  no  part  of  the  land  on 
which  the  business  is  carried  on  is  taken  or 
otherwise  injuriously  afEected,  is  not  tlie 
subject  of  compensation  under  s.  68  of  the 
Lands  Clauses  Consolidation  Act,  1845.  Cam- 
eron V.  Charing  Cross  R"y  Co.,  19  Common 
Bench  (N.  S.),  764;  115  E.  C.  L.,  764.     1865. 

390.  Consequential.  The  appellants 
owned  several  blocks  of  land  in  the  city  of 
New  York,  lying  between  Sixty- fifth  and 
Sixty-sixth  streets,  intersected  by  Eleventh 
and  Twelfth  avenues.  The  block  lying  be- 
tween Eleventh  and  Twelfth  avenues,  a  por- 
tion of  which  was  taken  by  these  proceed- 
ings, was  further  divided  by  a  strip  of  land 
used  for  respondent's  railroad,  no  right  of 
way  over  such  strip  being  possessed  by  the 
appellants.  Held,  that  no  consequential 
damages  to  the  block  lying  between  Tenth 
and  Eleventh  avenues,  or  to  that  portion  of 
the  block  between  Eleventh  and  Twelfth 
avenues  which  lay  on  the  other  side  of  the 
railroad  track  from  the  portion  taken  in 
these  proceedings,  could  be  allowed.  New 
York  Central  and  Hudson  River  R.  R.  Co, 
In  re,  6  Hun  (N.  Y.),  149.    1873. 

391.  —  The  act  of  February  19,  1849,  in 
terms  authoi,'izes  compensation  for  damages 
purely  consequential,  and  in  estimating 
under  said  act  the  damages  arising  to  a  land 
owner  from  the  construction,  through  his 
land,  of  an  improvement  by  a  railway  or 
canal  company,  the  consequential  damages 
resulting  necessarily  from  the  construction 
of  said  improvement  are  to  be  considered 
and  not  only  those  which  are  direct  and 
immediate.  Hoffer  v.  Pennsylvania  Canal 
Co.,87Pa.  St.,  221.    1878. 
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392.  Contiguous  land.  On  the  assess- 
ment of  damages,  the  inquiry  as  to  damages 
should  be  confined  to.  the  tract  of  land  de- 
scribed in  the  petition,  in  the  absence  of  a 
cross-bill  by  the  defendant  showing  that  he 
owns  contiguous  lauds  which  will  be  dam- 
aged. Jones  V.  Chicago  and  Iowa  Ji.  R.  Co., 
63  111.,  380.     1873. 

393.  —  The  true  measure  of  compensa- 
tion for'  land  not  taken  by  a  railway  for  a 
right  of  way  is  the  difference  between  what 
the  whole  property  would  have  sold  for,  un- 
affected by  the  railroad,  and  what  it  would 
sell  for  as  affected  by  it  if  it  would  sell  for 
less.  The  damages  must  be  for  an  actual 
diminution  of  the  market  value  of  the 
land  and  not  8peculative;->^ag'e  v.  Chicago, 
Milwaukee  and  St.  Paul  Ry  Co.,  70  111.,  324, 
1S73;  Eberhart  v.  Same,  ib.,  347,  1873. 

394.  —  The  fact  that,  by  the  construction 
of  a  railroad  through  a  farm,  a  part  of  it  is 
cut  off,  should  be  taken  into  consideration 
in  assessment  of  the  damages,  Peoria, 
Atlq.nta  and  Decatur  B.  JR.  Co.  v.  Sawyer, 
71  111.,  361.     1874. 

395.  —  In  the  case  of  damage  to  a  party 
whose  lands  are  not  entered  upon,  but  are 
injuriously  affected  by  the  exercise  of  the 
powers  of  a  railway  company  upon  its  own 
lands,  or  upon  the  lands  of  another  party, 
and  for  which  damage  compensation  is  re- 
quired to  be  made  by  §  6  of  the  Railway 
Clauses  Consolidation  Act  (8  Vict.,  c.  20),  it 
is  not  unlawful  for  the  company  to  erect  the 
works  which  occasion  the  damage  before 
the  amount  of  compensation  for  the  same  is 
ascertained,  paid  or  deposited.  Hutton  v. 
London  and  Southwestern  JR.  B.  Co.,  7  Hare 
<Eng.  Ch.),  259.     1849. 

39(5.  —  land  not  actually  taken.  The 
Lands  Clauses  Consolidation  Act  and  the 
Railways  Clauses  Consolidation  Act  do  not 
contain  any  provisions  under  which  a  per- 
son whose  land  has  not  been  taken  for  the 
purposes  of  a  railroad  can  recover  statutory 
compensation  from  the  railway  company  in 
respect  of  damage  or  annoyance  arising 
from  vibration,  occasioned  (without  negli- 
gence) by  the  passing  of  trains,  after  the 
railway  is  brought  into  use,  even  though  the 
value  of  the  property  has  been  actually 
depreciated  thereby.  The  right  of  action 
for  such  damage  is  taken  away.  Hammer- 
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smith  and  City  B'y  Co.  v.  Brand,  Law  Re- 
ports, 4  English  &  Irish  Appeal  Cases,  171, 
1868;  Brand  V.  Hammersmith  and  City  B'y 
Co.,  Law  Reports,  1  Queen's  Bench  Cases, 
130,  1865. 

397.  —  Where  a  tract  of  land  consists  of 
several  parcels,  all  connected  and  constitut- 
ing one  body,  the  jury,  in  estimating  the 
damages  sustained  by  the  owner  by  reason 
of  the  condemnation  of  a  right  of  way  for 
a  railroad  across  the  tract,  should  consider 
the  ■  injury  to  the  whole  and  not  simply  the 
injury  to  the  parcels  touched  by  the  road. 
Wyandotte,  Kansas  City  and  Northwestern 
B'y  Co.  V.  Waldo,  70  Mo.,  639.     1879. 

398.  —  lateral  support.  The  leaseholder 
of  a  house,  with  a  forecourt  abutting  on  a 
road,  constructed  a  building  on  the  fore- 
court, subsequently  to  which  a  railway  com- 
pany made  a  trench  in  the  road  for  the 
purpose  of  constructing  its  raUway,  in  con- 
sequence of  which  the  building  was  deprived 
of  its  lateral  support  from  the  adjacent  land. 
A  claim  having  been  made '  for  compensa- 
tion, a  jury  was  summoned  under  the  Lands 
Clauses  Consolidation  Act,  1845,  8  and  9 
Vict.,  c.  18,  8.  68,  who  found  that  the  sink- 
ing of  the  ground  had  been  caused  by  the 
erection  of  the  new  building  upon  it,  and 
that  the  lands  of  the  claimant  had  not  been 
injuriously  affected  by  the  works  of  the  com- 
pany. Held,  that  the  jury  had  exceeded 
their  jurisdiction.  Horrocks  v.  Metropoli- 
tan B'y  Co.,  4  Best  &  Smith,  815;  116  E.  C. 
L.,  314.     1868. 

399.  Crossings.  In  a  proceeding  upon  ap- 
peal to  recover  damages  for  the  right  of  way 
appropriated  to  the  use  of  a  railroad  com- 
pany, the  owner  of  the  land  filed  a  petition 
setting  forth  the  claim,  but  made  therein  no 
refei'ence  to  the  construction  of  any  cross- 
ings or  bridges,  and  no  sufficient  evidence 
was  offered  showing  any  necessity  for  the 
land  owner  to  build  a  bridge  for  a  farm 
crossing.  Held,  that  a  finding  of  $85  for  a 
bridge,  as  an  element  of  damage,  could  not 
be  sustained.  Atchison  and  Denver  B'y  Co. 
V.  Lyon,  34  Kans.,  745, 1881 ;  5  Amer.  &  Eng. 
R.  R.  Cases,  395. 

400.  Danger  to  teams.  Danger  to  teams 
and  persons  is  too  uncertain  an  element  of 
damage  to  be  considered.  McBeynolds  v. 
Baltimore  and  Ohio  B'y  Co.,  108  111.,  153, 
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1883 ;  Atchison  and  Denver  Ry  Co.  v.  Lyon, 
24  Kans.,  743,  1881;  5  Amer.  &  Eng.  R.  ,R. 
Cases,  295.  Btkt  see  Parks  v.  Wisconsin  Cen- 
tral J?.  B.  Co.,  83  Wis.,  418.    1878. 

401.  Depreciation.  Depreciation  in  the 
value  of  land,  occasioned  by  the  construc- 
tion of  a  raih'oad,  is  not,  in  any  legal  sense, 
a  consequential  damage.  Turner  v.  B.  R. 
Co.,  8  Philadelphia,  485.     1870. 

402.  Destruction  of  building.  The  law 
requires  that  for  all  the  property  taken  by  a 
railway  company  for  its  use,  or  damaged  by 
it,  just  compensation  must  be  made  to  the 
owners.  If  a  building  stands  in  the  way  of 
a  road,  which  it  is  necessary  to  destroy,  its 
value  must  be  paid  by  the  corporation,  and 
the  jury,  in  estimating  its  value,  will  take 
into  consideration,  not  the  value  of  the  ma- 
terials composing  the  building,  but  the  value 
of  the  building  as  such.  Should  any  of  the 
debris  remaining  on  its  removal  or  destruc- 
tion be  appropriated  by  the  owner  of  the 
land,  to  the  extent  of  its  value  will  the  claim 
of  the  owner  be  less.  Lafayette,  Blooming- 
ton  and  Mississippi  B.  B.  Co.  v.  Winslow,  66 
111.,  319.     1873. 

403.  —  To  a  count  alleging  that  the  plaint- 
iff was  entitled  to  support  for  his  house  from 
an  adjoining  house,  and  that  the  defendant 
wrongfully  deprived  the  plaintiff  of  the  sup- 
port of  the  adjoining  house  by  negligently 
and  improperly  pulling  down  the  same, 
without  taking  any  care  to  secure  the 
plaintiff's  house  against  the  consequences  of 
such  pulling  down,  the  defendant  pleaded 
(except  as  to  so  much  of  the  count  as  charged 
it  with  having  negligently  and  improperly 
pulled  down  the  adjoining  house)  that  the 
same  was  delineated  in  the  plans  and  de- 
scribed in  the  book  of  reference  deposited  as 
in  its  act  mentioned;  and  that  because  it 
was  necessary  in  order  to  make  the  railway 
authorized  by  that  act  it  pulled  down  the 
said  house.  Held,  on  demurrer,  thfit  the 
plea  was  good,  Knapp  v.  London,  Chatham 
and  Dover  B'y  Co.,  2  Hurlstone  &  Coltm^n 
(Exchequer),  313.     1863, 

404.  Dust  and  dirt  from  trains.  A  land 
owner,  whose  property  was  not  taken,  used 
or  directly  interfered  with' by  the  railway 
company,  gave  the  company  notice,  under 
8.  68  of  the  Lands  Clauses  Consolidation  Act, 
of  his  claim  for  compensation  by  reason  of  his 


property  being  '•  injuriously  affected  "  by  the 
execution  of  the  works,  whereby  his  goods 
were  damaged  by  the  dust  and  dirt,  and  cus- 
tomers were  prevented  from  coming  to  his 
shop;  and  required  the  company  either  to 
give  a  written  agreement  for  payment  of  the 
amount  claimed,  or  to  issue  a  precept  to  the 
sheriff  to  summon  a  jury  for  settling  the 
compensation.  The  company  filed  a  bill 
against  the  land  owner,  alleging  that  the 
property  in  question  was  not  "  injui-iously 
affected"  within  the  meaning  of  said  sec- 
tion, and  praying  an  injunction  to  prevent 
the  defendant  from  proceeding  on  his  notice. 
Wigram,  V.  C,  gi-anted  the  injunction,  on 
the  authority  of  The  London  and  North 
Western  Railway  Company  v.  Smith,  1  Mo- 
Naghten  &  Gordon,  216;  13  Jurist,  417. 
Held,  dissolving  the  injunction,  that  the 
right  to  compensation  under  s.  68  was  not 
confined  to  damage  sustained  by  persons 
whose  lands  are  taken,  used  or  directly  in- 
terfered with,  but  extended  to  consequential 
damage ;  that  the  proper  jurisdiction  to  de- 
cide the  question  of  damage,  and  the  quan- 
tum, was  the  sheriff's  jury;  and  that  there 
was  no  equity  for  this  court  to  interfere. 
East  and  West  India  Docks  B'y  Co.  v.  Oattke, 
8  Eng.  Law  &  Equity,  59;  15  Jurist,  261. 
1850. 

405.  Effect  upon  highway.  Where  a. 
highway  ran  through  the  property,  and  the 
railroad  went  through  a  part  thereof  which 
lay  between  the  highway  and  the  Missis- 
sippi river,  evidence  was  held  admissible  to 
show  what  such  portion,  taken  by  itself, 
was  worth,  without  the  railroad,  at  the  time 
of  the  taking  aforesaid,  and  what  the  bal- 
ance would  be  worth  after  taking  out  the 
piece  appropropriated  by  the  railroad.  Col- 
vill  V.  St.  Paul  a7id  Chicago  B'y  Co.,  19" 
Minn.,  283.    1872. 

406.  Elevator.  Where  a  grain  elevator 
stands  on  ground  considerably  above  and 
some  distance  fi-pm  a  river  upon  which 
grain  was  carried  from  the  elevator,  and  it 
appearing  that  the  grain  was  transferred 
from  the  elevator  to  boats  at  the  wharf 
through  an  inclined  chute,  and  that  a  rail- 
way for  which  a  condemnation  was  sought 
was  proposed  to  be  located  between  the  ele- 
vator and  the  river,  and  was  to  be  con- 
structed ,on  trestles  and  elevated  entirely 
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above  the  chute  so  as  not  to  interfere  with 
the  transferi'ing  of  grain  from  the  elgvator 
to  the  river,  it  was  held  tliere  was  no  loss  to 
the  owner  of  the  eleva,tor,  and  therefore 
could  be  no  damage.  Peoria  and  Pekin 
Union  Ry  Co.  v.  Peoria  and  Farmington 
my  Co.,  105  111.,  110,  1883;  10  Amer.  &  Eng. 
E.  R.  Cases,  129. 

407.  Entire  tract  affected.  The  injury 
to  the  entire  tract,  out  of  which  a  part  is 
taken,  must  be  considered.  Beisner  v.  Union 
Lepot  Co.,  37  Kans.,  383,  1883;  10  Amer.  & 
Eng.  R.  R.  Cases,  155 ;  Sheldon  i).  Minneap- 
olis and  St.  Louis  Ry  Co.,  39  Minn,,  318, 
1883. 

408.  —  Where  a  railway  ran  through  one 
guarter  section  of  a  stock  farm  of  nine 
hundred  ,and  sixty  acres,  it  was  held  that  the 
damage  to  the  tract  as  a  whole  sliould  be 
considered.  Kansas  City,  Emporia  and 
/Southern  R'y  Co.  v.  Merrill,  35  Kans.,  431, 
1881 ;  3  Amer.  &  Eng.  R.  R.  Cases,  485. 

409.  — Plaintiff  being  the  owner  of  six 
forty-acre  tracts  lying  in  one  body,  over  two 
of  which  defendant's  railway  has  been  built, 
there  was  no  error  in  permitting  him  to 
prove  the  diminution  in  value  of  the  whole 
of  said  tract  by  reason  of  such  taking.  Parks 
V.  Wisconsin  Central  P.  R.  Co.,  33  Wis.,  413. 
1873. 

410.  —  Part  of  the  respondent's  land  lay 
north,  and  the  rest,  being  an  eighty-acre 
tract,  lay  south  of  a  public  road,  running  on 
a  line  between  it  and  the  rest.  Respondent 
testified  that  he  bought  said  eighty-acre  tract 
in  1858  of  K. ;  that  K.  occupied  it  as  a  sepa- 
rate farm,  and  had  a  farm  house  on  it ;  that 
the  road  was  there  when  he  bought  it ;  that 
it  was  tillable,  and  had  been  cultivated  by  a 
tenant  the  last  t-wo  years.  The  jury  were 
instructed  that,  for  the  purpose  of  assessing 
the  respondent's  damages,  his  farm  mjist  be 
considered  as  a  unit,  but  what  such  unit  in- 
cludes the  jury  must  determine;  that  the 
petitioner  contended  that  said  eighty  acres 
was  a  separate  paucel  of  land,  and  not  within 
the  farm,  and  not  to  be  considered  in  esti- 
mating the  damages ;  that  this  was  a  ques- 
tion for  them ;  if  it  was  a  part  of  the  farm, 
they  might  consider  the  effect  of  the  road 
upon  respondent's  convenience  and  safety  in 
cultivating  it  from  his  dwelling  in  connec- 
tion with  his   other  land  constituting  his  | 


farm,  otherwise  not.  Held,  proper.  St. 
Paul  and  Sioux  City  Ry  Co.  v.  Murphy,  19 
Minn.,  500.     1873. 

411.  —  Where  a  fai-m,  through  which  a 
railroad  ran,  consisted  of  two  hundred  and 
forty  acres,  and  the  petition  for  the  con- 
demnation of  the  right  of  way  describes  the 
road  as  running  through  both  the  quarter 
section  and  the  eighty-acre  piece,  the  jury,  in 
assessing  damages,  should  consider  the  dam- 
age done  to  the  whole  farm  by  reason  of  the 
construction  of  the  road.  Keithsburg  an4 
Eastern  B.  B.  Co.  v.  Henry,  79  111.,  390. 
1875. 

412.  —  G.  was  the  ovroer  of  a  contiguous 
and  compact  farm  of  two  hundred  and  forty 
acres.  Independence  creek  ran  in  a  curved 
and  irregular  liae  through  the  southwestern 
portion  of  the  farm.  This  creek  was  the 
boundary  line  between  Atchison  and  Doni- 
phan counties,  and  some  sixty  acres  of  the 
farm  were  in  Atchison,  and  the  balance  in 
Doniphan,  county.  Proceedings  were  insti- 
tuted in  Doniphan  county  to  condemn  a 
right  of  way  for  the  A.  and  N.  R.  R.  Co, 
through  .  this  farm.  The  right  of  way 
crossed  the  farm  only  in  Doniphan  county, 
and  touched  no  part  of  the  land  in  Atchison. 
The  commissioners,  in  their  report,  fixed  the 
value  of  the  land  taken,  and  also  awarded 
damages  to  the  balance  of  the  farm  as  an 
entirety.  The  amount  of  this  award  was 
deposited  by  the  railroad  company  with  the 
treasurer  of  Doniphan  county.  On  a  trial 
of  an  appeal  from  this  award  to  the  district 
court  of  Doniphan  county,  held,  that  such 
court  did  not  err  in  permitting  an  inquiry  as 
to  the  damages  to  the  farm  as  a  whole,  in- 
cluding that  part  in  Atchison  county,  and 
in  rendering  judgment  for  such  damages. 
Atchison  and  Nebraska  B.  R.  Co.  v.  Oough, 
39  Ka,ns.,  94,  1883;  10  Amer.  &  Eng.  R.  R. 
Cases,  151. 

413.  —  In  estimating  the  damages  for  the 
location  of  a  railroad  over  a  farm,  the  injury 
should  not  be  limited  to  the  legal  subdi- 
visions of  land  traversed  by  the  road,  but 
the  injury  to  the  farm  as  a  whole  should  b,e 
considered.  Hartshorn  v.  Burlington,  Ce- 
dar Bapids  and  Northern  Ry  Co.,  58  la., 
613.     1879. 

414.  —  Plaintiff  was  owner  of  one  hun- 
dred and  twenty  acres  of  land,  consisting  of 
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three  forties  in  line  from  east  to  west.  The 
land  was  occupied  and  used  by  him  as  one 
farm,  his  residence  being  on  the  easterly 
forty.  Defendant,  having  located  its  line  of 
railway  across  the  two  westerly  sections, 
instituted  proceedings  for  condemnation. 
Held,  that,  in  assessing  the  compensation  to 
be  paid  to  the  plaintiff,  he  is  entitled  to  have 
the  effect  of  the  appropriation  of  the  right 
of  way  across  the  two  westerly  forties  upon 
the  easterly  forty  considered  and  taken  into 
account,  although  the  petition  for  the  ap- 
pointment of  commissioners  described  the 
two  westerly  forties  only.  Wilmes  v.  Min- 
neapolis and  Northwestern  R'y  Co.,  29 
Minn.,  343,  1883;  10  Amer.  &  Eng.  R.  R. 
Cases,  161. 

416.  Error  without  prejudice.  A  case 
•will  not  be  reversed  for  an  erroneous  iif- 
etruction,  where  it  is  apparent  that  the 
amount  of  damages  allowed  is  just.  Chi- 
cago and  Western  Indiana  R.  B.  Co.  v. 
Dooling,  95  111.,  203.     1880. 

416.  Exposure  to  Are.  In  awarding  dam- 
ages to  the  owner  of  land  taken  for  a  rail- 
road, the  exposure  of  his  remaining  land  and 
buildings  to  fire  from  the  company's  engines 
is  a  proper  element  to  be  considered  in 
making  the  estimate.  The  statute,  which 
imposes  on  railroad  corporations  an  absolute 
liability  for  all  damage  caused  by  fires  from 
their  locomotives,  does  not  necessarily  pre- 
clude a  recovery  of  anything  for  this  cause ; 
but  the  question  is,  how  much  will  the  prop- 
erty be  diminished  in  value  by  reason  of 
such  exposure,  considering  at  the  same  time 
the  indemnity  provided  by  the  statute? 
Adden  v.  White  Mountains,  N.  H.  R.  R.  Co., 
55  N.  H.,  413,  1875;  11  Amer.  R'y  Rep.,  346. 

417.  —  Increased  exposure  to  fire  by  the 
passage  of  a  railroad  track  directly  through 
lands  near  where  buildings  are  already 
erected  may  be  considered  by  the  jury  in 
estimating  the  compensation  due  to  the  land 
owner.  An  instruction  is  objectionable 
which  tends  to  mislead  the  jury  into  the  be- 
lief that  they  should  take  into  consideration 
the  injury  to  the  property  for  farming  pur- 
poses only.  Colvill  v.  St.  Paul  and  Chicago 
R'y  Co.,  19  Minn.,  383.     1873. 

418.  —  Under  the  statutes  of  Indiana  dan- 
ger from  fire  should  be  considered  in  the 
assessment   of   damages.    Swinney   v.    Ft. 


Wayne,  Muncie  and  Cinoinnati  R.  R,  Co., 
59  I«l.,  305,  1877;  Lafayette,  Muncie  and 
Bloornington  R.  R.  Co.  v.  Murdoch,  68  Ind., 
187,  1879. 

419.  —  Evidence  of  the  value  of  the  build- 
ings and  a  grove,  and  the  increased  hazard 
from  fire  by  reason  of  their  proxihiity  to  the 
track,  is  improper.  The  inci-eased  danger  of 
the  destruction  of  buildings,  and  the  like,  by 
fire,  is  too  remote  and  contingent  for  legal 
inquiry.  Lance  v.  Chicago,  Milwaukee  and 
St.  Paul  R.  B.  Co.,  57  la.,  636,  1833;  5  Amer. 
&  Eng.  R.  R.  Cases,  617. 

420.  Enrm.  If  the  effect  of  constructing 
a  railway  thro,ugh  a  farm  is  to  make  it  more 
inconvenient  and  expensive  to  cultivate  and 
manage  the  remaining  land  of  the  owner, 
this  is  a  proper  element  of  damage  for  the 
consideration  of  the  jury ;  and  a  witness  who 
is  acquainted  with  the  land  and  knows  the 
proper  mode  of  cultivating  it  may  give  liia 
opinion  as  to  the  increased  expense  to  the 
owner  in  carrying  on  the  farm,  arising  from 
the  location  of  the  railway  through  it. 
Tucker  v.  Massachusetts  Central  R.  R.  Co., 
118  Mass.,  546,  1875;  9  Amer.  R'y  Rep.,  279. 

421.  —  In  condemning  land  its  value  is  to 
be  assessed  with  reference  to  what  it  is  worth 
for  sale  in  view  of  the  use  to  which  it  may 
be  put,  and  not  simply  witli  reference  to  its 
productiveness  to  the  owner  in  the  condition 
in  which  he  has  seen  fit  to  leave  it.  Missis- 
sippi River  Bridge  Co.  v.  Ring,  58  Mo.,  491. 
1874. 

422.  —  The  value  of  land  for  farm  use  is 
a  proper  subject  of  inquiry.  Michigan  Air 
Line  R'y  Co.  v.  Barnes,  44  Mich.,  333.    1880. 

423.  —  In  an  action  to  recover  damages  for 
right  of  way  through  plaintiff's  farm,  the 
following  question  was  held  not  erroneous: 
"  How  much  less  in  value  was  the  farm 
immediately  after  taking  the  land  for  right 
of  way,  and  in  consequence  thereof,  than  it 
was  immediately  before,  not  taking  into  ac- 
count any  supposed  benefits  to  result  from 
the  building  of  defendant'.s  railroad,"  Har- 
rison V.  Iowa  Midland  R.  R.  Co.,  8*  la.,  828, 
1878 ;  Brooks  v.  Davenport  and  St,  Paul  B. 
B.  Co.,  37  ib.,  99,  1873. 

424.  —  Two  railways,  side  by  side,  al- 
ready crossed  the  appellee's  farm,  between 
his  house  and  barn,  within  one  hundred  feet 
of  each.    The  appellant  appropriated  for  its 
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main  line  a  strip  seventy-five  feet  -wide 
along  the  east  line  of  the  farm,  about  seven 
hundred  feet  from  the  house,  and  for  a 
switch,  to  make  connection  with  one  of  the 
other  roads,  a  strip  from  the  main  line  seven 
hundred  feet  south  of  the  other  .roads  and 
curving  thence  northwesterly  and  reaching 
the  other  roads  between  the  house  and  barn. 
The  west  line  of  the  farm  is  two  and  one- 
half  miles  east  of  the  coui-t-house  in  Indian- 
apolis. There  iwas  a  hamlet  of  four  or  five 
houses  abutting  the  farm  on  the  east.  Upon 
the  trial  of  a  suit  for  the  appropriation  of 
such  land,  an  insti-uotion  that  the  condition 
of  the  other  roads  could  "only  be  considered 
in  estimating  the  value  of  ingress  and 
egress  upon  the  east  of"  the  farm  "to  and 
from  the  residue  not  appropriated  by  the " 
defendant,  V7as  calculated  to  mislead  the 
jury,  and  should  have  been  refused.  Union 
B.  R.  Transfer  and  Stock-Yard  Co.  v. 
Moore,  80  Ind.,  458,  1881;  5  Amer.  &  Eng.  R. 
R.  Cases.  346. 

425.  Fence.  In  estimating  the  damages 
the  necessity  of  making  additional  fences 
may  be  properly  considered.  Baltimore, 
Pittsburgh  and  Chicago  R.  R.  Co.  v.  Lansing, 
53  Ind.,  239, 1875 ;  New  York  and  Greenwood 
Lake  R'y  Co.  v.  Stanley's  Heirs,  35  N.  J.  Eq., 
283,  1883;  10  Araer.  &  Eng.  R.  R.  Cases,  345; 
Leavenworth,  Topeka  and  Southwestern  R. 
R.  Co.  V.  Paul,  38  Kans.,  816,  1882 ;  10  Amer. 
&  Eng.  R.  R.  Cases,  490;  Pennsylvania  and 
New  York  R.  R.,  etc.,  Co.  v.  Bunnell,  81  Pa. 
St.,  414,  1876;  16  Amer.  R'y  Rep.,  1. 

42G.  —  While  the  cost  of  fencing  cannot 
be  allowed  as  a  distinct  item  of  damages, 
where  land  has  been  taken  by  a  railroad 
company,  yet  the  juiy  may  consider  how 
much  the  burden  of  fencing  would  detract 
from  the  value  of  the  land.  Montour  R.  R. 
Co.  V.  Scott,  1  Pennypacker  (Pa.),  503.    1881. 

427.  — The  jury,  in  their  verdict,  found 
the  value  of  the  land  taken  at  $3,000,  and 
the  damages,  aside  fi-om  the  value  of  the 
land  taken,  to  the  land  owner,  over  and 
above  the  benefits,  at  $3,500,  making  in  all 
$5,500.  It  was  objected  that  the  verdict  was 
defective  in  making  no  reference  to  the  fenc- 
ing, and  keeping  the  same  in  repair.  It  was 
held  that  as  there  was  no  proof  as  to  the 
fencing,  the  jury  could  not  find  a  verdict  as 
to  its  cost.     Peoria  and  Rock  Island  R'y  Co. 


V.  Birkett,  62  111.,    332,   1872;  7  Amer.  R'y 
Rep.,  334. 

428.  —  Where  a  railway  company  has 
fenced  its  track  through  land  it  is  seeking  to 
condemn  for  right  of  way,  it  is  not  errone- 
ous to  instruct  the  jury  assessing  the  dam- 
ages not  to  consider  the  failure  to  maintain 
the  fences  as  an  element  of  damage.  Jones 
V.  Chicago  and  Iowa  R.  R.  Co.,  68  111.,  380. 
1873. 

429.  —  The  owner  is  entitled  to  recover 
for  the  expense  of  any  additional  fenping  of 
cultivated  lands,  made  necessary  by  reason 
of  the  construction  of  the  road ;  but  as^he 
is  not  required  by  law  to  fence  uncleared  or 
uncultivated  land,  and  the  expense  of  fenc- 
ing such,  should  it  at  any  future  time  be 
cleared  or  cultivated,  is  too  remote  and  un- 
certain to  be  estimated,  the  same  should  not 
be  taken  into  consideration.  Raleigh  and 
Augusta  R.  R.  Co.  v.  Wicker,  74  N.  C,  320. 
1876. 

430.  Form  in  which  land  is  taken.  The 
manner  in  which  the  land  is  cut,  and  all  the 
surrounding  circumstances,  should  be  con- 
sidered in  estimating  damages.  Dreher  v. 
Iowa  Southwestern  R'y  Co.,  10  Amer.  & 
Eng.  R.  R.  Cases,  331  (la.),  1883;  Brooks  v. 
Davenport  and  St.  Paul  R.  R.  Co.,  37  la., 
99,  1873. 

431.  —  The  damages  occasioned  by  the 
sevei-ance  of  land  should  be  considered,  al- 
though such  damages  are  largely  conjectural. 
McReynolds  v.  Baltimore  and  Ohio  R'y  Co., 
106  111.,  153.     1883. 

432.  —  The  elements  composing  the  own- 
er's damages  for  a  right  of  way  over  his 
lands  include  not  only  the  value  of  the  land 
taken  for  the  way,  but  also  the  injury  to  his 
remaining  land  arising  from  the  increased 
difficulty  of  communication  between  the. 
severed  parts,  the  inconvenient  shape  in 
which  the  remaining  land  is  left,  the  cost 
of  new  fences  required  by  the  construction 
of  the  road,  and  various  other  causes  not  of 
a  remote  or  speculative  character.  St.  Louis, 
Arkansas  and  Texas  R.  R.  Co.  v.  Anderson, 
39  Ark.,  167,  1882;  Galena  and  Southern 
Wisconsin  R.  R.  Co.  v.  Birkbeck,  70  111.,  308, 
1873. 

433.  —  The  owner  of  lands  severed  by  the 
railway  preferred  a  claim  for  compensation 
from  the  company  on  the  ground  that  tliere 
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was  to  be  a  total  separation  of  the  land, 
■without  any  communication  being  made; 
and  received  from  the  company  the  amount 
awarded  to  him  by  a  jury.  Held,  that 
the  verdict  of  such  juiy,  and  the  receipt 
of  compensation  under  it,  was  an  arrange- 
ment with  the  company,  and  that  the  party 
liad  no  right  afterwards  to  cross  the  rail- 
way for  the  purpose  of  the  occupation  of 
his  lands,  and  was  in  so  doing  a  trespasser 
within  the  stat;  3  arnd  4  Vict.,  c.  97,  s.  16. 
Manning  v.  Eastern  Counties  B'y  Co.,  12 
Meeaon  &  Welsby  (Exchequer),  237.     1843. 

434.  —  If  a  railway  company  takes  by  its 
location  the  exclusive  use  of  a  t)iece  of  land, 
leaving  other  land  of  the  owner  on  each  side 
of  the  railway,  he  is  entitled  to  damages, 
with  interest  from  the  date  of  the  filing  of 
the  location;  and  the  fact  that,  when  the 
road  is  built,  suitable  provision  is  made  for 
the  owner  to  cross  and  recross  the  location 
from  one  part  of  his  remaining  land  to  the 
other,  and  for  the  drainage  of  the  part  of  his 
land  which  is  severed,  and  that  he  accepts 
the  same  and  uses  it  with  the  understanding 
between  himself  and  the  corporation  that  he 
has  a  right  so  to  do,  is  inadmissible  in  re- 
duction of  the  damages.  Old  Colony  R.  B. 
Co.  V.  Miller,  125  Mass.,  1.     1878. 

435.  —  Where  a  tract  of  five  acres  was 
by  the  right  of  way  cut  oflf  from  the  body 
of  plaintiff's  farm,  it  was  held  that  the  value 
of  the  five  acres  might  be  proved.  The  jury 
might  well  consider  the  value  of  the  compo- 
nent parts.  Harrison  v.  Iowa  Midland  R. 
iJ.  Co.,  36  la.,  338.     1873. 

436.  General  rule.  The  true  rule  as  to 
measure  of  damages  is  the  difference  in 
value  before  and  after  the  talcing.  Danville, 
jffazleton  and  Wilksbarre  B.  R.  Co.  v.  Oear- 
haH,  81  i  Pa.  St.,  260;  East  Brandywine  and 
Waynesburg  B.  R.  Co.  v.  Ranclc,  78  Pa.  St., 
454.     1875. 

437.  —  The  cash  value  of  the  property  to 
be  taken  is  the  true  measure  of  damages. 
The  cost  of  improvements  upon  the  land 
should  not  be  considered,  unless  they  in  fact 
increase  its  value  to  the  extent  of  their 
c6st.  Jaclcaonville  and  Southeastern  B'y  Co. 
V.  Walsh,  106  III,  253.     1883. 

438.  —  The  jury  are  to  take  into  consider- 
atioh  the  real  value  of  land  taken,  and  the 
diminished  value  of  the  remainder,  and  may 


for  that  purpose  take  into  account  not  only 
the  purposes  to  which  the  land  is  or  has 
been  applied,  but  any  other  beneficial  pur- 
poses to  which  it  may  be  applied,  which 
would  affect  the  amount  of  compensation  or 
damages.  Cincinnati  and  Springfield  Ry 
Co.  V.  Longworth,  30  Ohio  St.,  108.     1876. 

439.  —  Where  land  is  condemned  for  rail- 
way purposes,  the  owner  is  entitled  to  have 
as  one  item  of  damage,  in  all  cases,  the  fair 
market  value  of  the  part  actually  taken. 
And  where  a  portion  of  the  tract  remains, 
if  it  can  be  said  with  reasonable  certainty 
that  the  road,  properly  constructed  and 
carefully  operated,  will  injure  it,  he  is 
also  entitled  to  recover  for  that.  But  in- 
juries merely  speculative  and  contingent 
upon  the  irtiproper  construction  or  negligent 
operation  of  the  road  are  too  remote  and  un- 
certain to  be  considered.  Fremont,  Elkhorn 
and  Missouri  Valley  B.  R.  Co.  v.  Whalen, 
11  Neb.,  585,  1881;  5  Amer.  &  Eng.  R.  R. 
Cases,  364. 

440.  —  An  award  of  damages,  under  the 
statutes,  embraces  only  those  damages  which 
may  reasonably  be  anticipated  upon  the  as- 
sumption that  the  line  will  be  built  and 
operated  with  due  care  and  skill,  and  with 
no  unnecessary  injury  to  property  outside 
of  the  right  of  way.  Burlington  and  Mis- 
souri River  R.  B.  Co.  v.  Schhmtz,  14  Neb,, 
421.     1883. 

441.  —  The  jury  should  value  the  property 
without  reference  to  the  person  of  the  owner 
or  the  actual  state  of  his  business.  Pitts- 
burgh and  Lake  Erie  B.  B.  Co.  v.  Bobinson, 
95  Pa.  St.,  4S6,  1880;  1  Amer.  &  Eng.  R,  R. 
Cases,  468. 

442.  —  In  assessing  the  damages  to  an- 
other portion  of  a  farm,  aside  from  the  value 
of  the  land  taken  for  a  right  of  way,  the 
jury  should  consider  the  road  as  running 
only  through  the  farm,  and  not  consider  any 
general  benefit  which  the  road  may  prove  in 
making  a  better  market  or  convenience  for 
travel,  and  in  some  cases  they  would  be  jus- 
tified in  estimating  the  damages  to  the  farm 
the  same  as  though  the  road  commenced  on 
one  side  of  it  and  ran  across  to  the  other  side, 
and  no  further.  St.  Louis,  Jerseyville  and 
Springfield  R.  R.  Co.  v.  Kirby,  104  111.,  345, 
1882;  10  Amer.  &  Eng.  R.  R.  Cases,  214. 

448.  —  In  proceedings  by  a  railway  com- 
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pany  to  condemn  an  entire  lot  of  land  to  its 
■use,  an  instruction  to  the  jury  that  the  ques- 
tion for  them  to  determine  was  what  was 
the  value  of  the  property  in  question  on  the 
day  when  the  report  of  the  commissioners 
was  filed,  and  that  it  was  their  duty  to  re- 
turn a  verdict  for  the  plaintiff  for  the 
amount  so  determined  (there  being  nothing 
in  the  case  to  show  that  the  fee  of  the  land, 
burdened  by  the  easement  which  the  com- 
pany seeks  to  impose  on  it,  would  be  of  any 
more  than  nominal  value),  is  not  such  error  as 
that  this  court  will,  on  that  ground,  order  a 
new  trial.  Bobbins  v.  St.  Paul,  Stillwater 
and  Taylor's  Falls  B.  S.  Co.,  23  Minn.,  286, 
1875;  19  Anier.  R'y  Rep.,  398. 

444.  Growing  crops.  If  growing  crops 
were  destroyed  by  the  appropriation  of  the 
right  of  way  and  entry  thereunder,  the 
owner  may  prove  the  value  of  the  crops  as 
an  element  of  damage.  Lance  v.  Chicago, 
Milwaukee  and  St.  Paul  B.  B.  Co.,  57  la., 
636,  1882 ;  5  Amer.  &  Eng.  R.  R.  Cases.  617. 

445.  InconTeiiience.  As  elements  of  dam- 
age, the  fact  that  the  railroad  separates  the 
wood,  water  and  timber  from  the  balance  of 
the  farm,  the  inconvenience  to  the  owner 
from  the  perpetual  use  of  the  track  for 
moving  trains  over  it,  danger  to  stock  kept 
on  the  farm,  and  many  other  things,  may  be 
considered,  as  well  as  the  actual  increase  or 
decrease  in  the  market  value  of  the  farm 
occasioned  by  the  road.  Chicago  and  Iowa 
B.  B.  Co.  V.  Hopkins,  90  III,  316,  1878; 
Bowen  v.  Atlantic,  etc.,  B.  B.  Co.,  17  So. 
Car.,  574,  1882;  Hartshorn  v.  Burlington, 
Cedar  Bapids  and  Northern  Ry  Co.,  52  la., 
613^.     1879. 

44G.  —  The  inconvenience  of  having  one's 
land  temporarily  thrown  open  in  the  prog- 
ress of  constructing  a  railway  over  the 
same  may  be  a  material  element  of  damage, 
and  justly  require  compensation.  St.  Louis, 
Jerseyville  and  Springfield  B.  B.  Co.  v. 
Kirby,  104  111.,  345,  1882;  10  Amer.  &  Eng. 
R.  R.  Cases,  214. 

447.  —  There  is  no  error  in  admitting  evi- 
dence as  to  the  situation  of  plaintiff's  farm 
and  buildings  with  reference  to  defendant's 
line,  and  the  value  of  the  trees  standing  on 
the  land  taken ;  nor  in  permitting  witnesses 
to  state  their  reasons  for  believing  that  the 
farm  would  be  depreciated  in  value  by  rea- 


son of  the  railway  running  through  &  — 
such  as  the  inconvenience  and  danger  of 
crossing  the  track,  the  danger  to  horses  and 
cattle,  the  liability  of  teams  to  be  fright- 
ened, the  daiiger  from  fire,  etc.  Parks  v. 
Wisconsin  Central  B.  B.  Co.,  33  Wis.,  413. 
1873. 

448.  Injury  to  highway.  The  sixth  sec- 
tion of  the  Scotch  Railways  Clauses  Act  of 
1845  (similar  to  the  English  act)  provides, 
inter  alia,  that  the  railway  "company  shall 
make  to  the  owners  and  occupiers  of,  and  all 
other  parties  intei-ested  in,  any  lands  taken, 
.  .  .  or  injuriously  affected  by  the  con- 
struction thereof,  full  compensation  for  the 
value  of  the  lands  so  taken,  and  for  all  dam- 
age sustained  by  such  owners,"  etc.  And  it 
then  cites  the  Lands  Clauses  Consolidation 
(Scotland;  Act,  1845,  as  the  machinery  by 
which  compensation  is  to  be  adjudged.  In 
order  to  found  a  claim  for  compensation  un- 
der this  section,  some  special  or  peculiar 
damage  raust  be  done  to  the  lands  by  reason 
of  the  construction  of  -the  works,  which 
diminishes  the  value  of  the  lands,  which 
damage  would  have  been  the  subject  of  an 
action  at  law  before  the  statute.  Where, 
therefore,  an  access  to  private  property  by  a 
public  highway  or  private  way  is  interfered 
with  by  the  construction  of  the  works,  and 
the  value  of  the  property,  irrespective  of  any 
particular  use  which  may  be  made  of  it,  is  so 
dependent  upon  the  existence  of  tliat  access 
as  to  be  substantially  diminished  by  its  ob- 
struction, then  the  owner  is  entitled  to  com- 
pensation for  such  interference.  Caledonian 
B'y  Co.  V.  Walker's  Trustees,  Law  Reports, 
7  Appeal  Cases,  259 ;  6  Amer.  &  Eng.  R.  R. 
Cases,  518.     1882. 

449.  Interest.  Interest  from  the  date  of 
the  award  of  the  commissioners  should,  as  a 
general  rule,  be  allowed,  not  strictly  as  dam- 
ages, but  as  an  equitable  mode  of  compen- 
sating the  owner  for  the  necessary  delay  in 
ultimately  ascertaining  the  amount  he  is 
entitled  to  be  paid.  Metier  v.  Easton  and 
Amboy  B.  B.  Co.,  37  N.  J.  Law,  233,  1874; 
Drury  v.  Midland  B.  B.  Co.,  137  Mass.,  571, 
1879;  Pigott  v.  Great  Western  B'y  Co.,  Jes- 
sell's  Decisions,  379;  50  Law  Journal  Rep. 
(Ch.),  679 ;  Law  Reports,  18  Chancery  Divis- 
ion, 146,  1881. 

450.  —  The  terms  on  which  the  successor 
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to  an  extinct  corporation  is  entitled  to  equi- 
table relief  are  held  to  be  that  the  com- 
plainant should  pay  the  value  of  the  land 
and  damages  as  of  the  time  when  the  former 
company  took  possession,  and  interest  on 
such  valuation  fi-om  that  time.  Paying  in- 
terest on  the  value  of  the  land  and  the  dam- 
ages from  the  time  of  the  original  entry  is 
not  paying  the  debt  of  the  defunct  corpora- 
tion; it  is  only  making  the  recompense 
which  the  land  owners  are  entitled  to  have 
on  the  enforcement  of  an  equity  against 
them.  New  York  and  Greenwood  Lake  R'y 
Co.  V.  Stanley's  Heirs,  35  N.  J.  Eq.,  283, 
1882;  10  Amer.  &  Eng.  R.  E.  Cases,  345. 

451.  — appeal.  Where  an  appeal  is  taken 
by  the  land  owner  from  the  award  of  dam- 
ages by  the  sheriff's  jury,  and  upon  the  trial 
a  larger  sum  is  awarded,  it  is  proper  to  allow 
interest  tliereon  from  the  date  of  the  award 
appealed  from.  Hartshorn  v.  Burlington, 
Cedar  Rapids,  and  Northern  R'y  Co.,  52  la., 
613,  1879;  Selma,  Rome  and  Dalton  R.  R. 
Co.  V.  Oammage,  63  Ga.,  604,  1879;  1  Amer. 
&  Eng.  E.  E.  Cases,  41 ;  Sioux  City,  etc.,  R. 
R.  Co.  V.  Brown,  13  Neb.,  317, 1882;  10  Amer. 
&  Eng.  E.  R.  Cases,  408,  1882. 

452.  —  On  appeal  the  damages  should  be 
assessed  as  of  the  date  of  the  taking  of  the 
land  and  interest  added  from  that  date. 
West  V.  Milwaukee,  Lake  Shore  and  Western 
R'y  Co.,  56  Wis.,  818;  10  Amer.  &  Eng.  E. 
Cases,  415.     1882. 

453.  Lease.  In  a  proceeding  to  condemn 
land  for  a  right  of  way,  the  jury  allowed  a 
lessee  of  the  laud  taken,  whose  lease  had 
three  years  to  run,  the  amount  of  rent  he 
was  to  pay  per  acre  for  the  whole  farm,  as 
to  the  land  condemned,  while  he  contended 
that  for  gardening  it  might  yield  much 
more.  There  was  no  proof  that  it  would  be 
used  for  such  pui-pose,  and  no  other  damages 
shown,  and  it  appeared  that  the  lessee  had 
the  option  of  terminating  the  lease  at  any 
time;  Jield,  that  the  verdict  would  not  be 
set  aside  as  against  the  evidence,  and  that 
future  profits  of  the  land  taken  were  too 
uncertain  to  be  depended  upon  as  a  measure 
of  damages.  Booker  v.  Venice  and  Caron- 
delet  R'y  Co.,  101  111.,  383,  1882;  5  Amer.  & 
Eng.  E.  R.  Cases,  357. 

454.  Manufactory ;  company  compelled 
to  take  the  whole.    A  tramway  company 


gave  notice  to  treat  for  the  five  cottages  in 
B.  row  and  the  yards  behind  them.  The 
plaintiff  gave  a  counter-notice  that  the  land 
proposed  to  be  taken  was  part  of  premises 
occupied  by  him  as  a  manufactory,  and  call- 
ing upon  the  company  to  take  the  whole  of 
the  premises;  and  on  the  company's  refusal 
he  brought  an  action  asking  for  a  declara- 
tion that  he  might  not  be  compelled  to  sell 
the  part  only  of  his  "manufactory  buildings 
and  land  "  which  was  comprised  in  thfe  notice 
to  treat;  and  for  an  injunction.  Held,  by 
Hall,  V.  C,  that  the  whole  block  of  build- 
ings constituted  one  "manufactory"  within 
the  meaning  of  the  ninety^econd  section  of 
the  Lands  Clauses  Act,  and  that  the  com- 
pany was  bound  to  take  the  whole.  Richards 
V.  Swansea  Improvement  and  Tramways  Co., 
Law  Eeports,  9  Chancery  Division,  425.  1878. 

455.  Market  value.  An  instruction  that 
the  marketable  value  of  property  is  the 
amount  for  which  the  property  would  sell  if 
put  upon  the  open  market  and  sold  in  the 
manner  which  property  is  ordinarily  sold  in 
the  community  in  which  it  is  situated  is  cor- 
rect, and  is  not  necessarily  calculated  to 
raise  the  inference  that  a  forced  sale  was 
meant  by  the  court.  Everett  v.  Union  Pa- 
cific R'y  Co.,  59  la.,  243,  1882;  10  Amer.  & 
Eng.  R.  E.  Cases,  303. 

456.  Upon  the  question  of  the  value  of 
the  land  in  controversy,  any  purpose  for 
which  the  same  is  alapted,  and  which  enters 
into  and  affects  its  market  value,  may  be 
properly  considered.  Sherman  v.  St.  Paul, 
Minneapolis  and  Manitoba  R'y  Co.,  30  Minn., 
337,  1883;  10  Amer.  &  Eug.  R.  E.  Cases,  193. 

457.  — Where  land  is  taken  for  a  public 
use,  a  compensatory,  not  a  speculative,  re- 
muneration is  guarantied.  The  difference 
in  the  value  of  the  owner's  property  with 
the  appropriation,  and  that  without  it,  is  the 
rule  of  compensation.  This  difference  must 
be  ascertained  with  reference  to  the  value  o£ 
the  property  in  view  of  its  present  character 
and  surroundings.  It  cannot  be  enhanced 
by  proving  facts  of  a  contingent  and  pros- 
pective character,  such  as  the  probable 
rents  that  may  be  derived  from  the  property, 
or  its  special  value  as  a  prospective  monop- 
oly of  a  roadway  to  the  adjoining  lands  of 
other  persons.  Powers  v.  Hazdton  and  Xe- 
tonia  R'y  Co.,  38  Ohio  St.,  439.     1878. 
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458.  —  The  true  measure  of  damages  is 
the  difference  between  the  market  value  of 
the  whole  tract  before  the  taking,  and  that 
of  the- remainder  after  the  taking,  excluding 
any  enhancement  of  value  by  the  building 
of  the  road ;  and  the  opinions  of  witnesses 
conversant  with  the  land,  and  its  value  be- 
fore and  after  the  taking,  are  admissible  as 
evidence.  St.  Louis,  Arkansas  and  Texas 
B.  B.  Co.  V.  Anderson,  39  Ark.,  167.     1883. 

459.  Obstruction  of  lane.  Where,  after 
compensation  has  been  made  for  damages, 
as  well  as  for  the  value  of  the  land  con- 
demned, by  a  railroad  company,  the  com- 
pany threatens  not  to  take  more  land,  but, 
by  a  change  in  the  mode  of  construction  of 
its  road  across  the  land  (a  change  from  a 
bridge  resting  on  piers  to  an  embankment, 
not  contemplated  when  the  land  was  con- 
demned), to  deprive  the  complainant  of  a 
lane  through  his  farm,  and  the  company  is 
restrained  from  obstructing  the  lane  until  it 
makes  compensation  therefor,  but  is  after- 
wards permitted  to  do  the  threatened  injury 
on  securing  to  the  complainant  an  indem- 
nity which  should  be  satisfactory  to  the 
court,  the  amount  of  damages  is  a  matter  of 
equitable  consideration  only.  Carpenter  v. 
Easton  and  Aniboy  B.  B.  Co.,  26  N.  J.  Eq., 
168.    1875. 

480.  Orchard.  Special  damage  suffered 
by  an  orchard  may  be  allowed.  Selma,  Borne 
and  Dalton  R.  B.  Co.  v.  Bedwine,  51  Ga., 
470.    1874. 

401.  Part  of  house.  The  plaintiff  was 
owner  and  occupier  of  a  house  and  six  acres 
of  meadow  land  on  the  west  of  the  Edgware 
road.  He  had  a  large  family,  and,  the 
ground  he  had  being  insufficient  for  the 
horses  and  cows  which  he  kept  for  their  use, 
he  bought  six  and  a  quarter  acres  on  the 
other  side  of  the  road,  the  nearest  point 
being  distant  one  hundred  and  twenty  yards 
from  his  entrance  gate.  At  the  nearest  point 
of  this  land  were  a  cow-house,  loose  box,  and 
a  cottage  which  was  occupied  by  his  grooms, 
because  he  had  no  accommodation  for  them 
on  his  own  side  of  the  road,  and  he  for  a 
number  of  years  occupied  the  land  for  the 
purpose  of  feeding  the  horses  and  cows 
requisite  for  his  establishment.  Held,  by 
Turner,  L.  J.,  affirming  the  decision  of 
Wood,  V.  C,  dvbitante.  Knight  Bruce,  L. 


J.,  that  the  six  and  a  quarter  acres  coiild  not 
be  considei-ed  part  of  the  house  within  the 
meaning  of  §"93  of  the  Lands  Clauses  Con- 
solidation Act.  Steele  v.  Midland  B'y  Co., 
Law  Reports,  1  Chancery  Appeal  Cases,  375. 
1866. 

4G2.  —  Under  the  Blackwall  Railway  Act, 
the  company  was  required  to  purchase,  or 
pay  damages  for  deteriox-ation  of,  dwellings 
within  fifty  feet  of  the  railway,  but  was  not 
compellable  to  purchase  any  portion  of  a 
dwelling  more  than  fifty  feet  from  the  rail- 
way. Under  this  act  it  was  held  that  the 
company  should  make  compensation  for  the 
whole  of  a  public  house,  where  the  greater 
portion  of  the  house  was  within  the  fifty- 
foot  limit.  Walker  v.  London  and  Black- 
wall  B'y  Co.,  3  Adolphus  &  Ellis  (N.  S.), 
744;  43  E.  C.  L.,  954.  1843.  Such  statute  is 
to  be  construed  strongly  against  the  corpo- 
ration,   lb. 

463.  —  A  public  house"^  was  bounded  on 
one  side  by  a  street,  and  in  front  by  a  vacant 
piece  of  ground,  not  fenced  off  from  the 
street,  and  sepai'ated  from  the  house  only  by 
a  narrow  foot  pavement,  also  without  fence, 
which  was  ordinarily  used  by  the  public  as 
a  thoroughfare,  though  sometimes  closed. 
The  piece  of  land  had  been  treated  as  pass- 
ing to  the  lessee  by  every  demise  of  the  pub- 
lic house  since  1802 ;  it  was  used  by  custom- 
ers of  the  public  house,  and  it  furnished  the 
only  means  of  approach  for  vehicles  to  the 
front  door  of  the  house.  Held,  that  the 
piece  of  land  came  within  the  definition  of 
a  curtilage,  and  was  part  of  the  house  within 
the  meaning  of  the  ninety-second  section  of 
the  Lands  Clauses  Act.  Marson  v.  London, 
Chatham  and  Dover  B'y  Co.,  Law  Reports, 
6  Equity  Cases,  101.     1868. 

464.  —  Trustees  of  a  charity  purchased 
land  and  covenanted  to  erect  upon  it  build- 
ings, consisting  of  a  hall  in  the  center,  with 
almshouses  (some  on  each  side  of  the  hall, 
and  others  forming  wings  of  the  main  build- 
ing), with  a  garden  in  the  center.  A  portion 
was  to  be  built  within  a  specified  time,  and 
the  rest  as  funds  were  subscribed.  Before 
more  than  the  center  was  completed  a  rail- 
way company,  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  required  to 
take  a  portion  of  the  land  which,  when  the 
design  was  complete,  would  be  part  of  the 
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garden  in  front  of  one  of  the  intended  (but 
then  unbuilt)  almshouses.  Held,  that  the 
land  was  part  of  a  house  within  the  mean- 
ing of  g  93  of  the  act.  Grosvenor  v.  Hamp- 
stead  Junction  R'y  Co.,  1  De  Gex  &  Jones, 
446;  58  Eng.  Ch.,  445.     1857. 

485.  —  By  a  railway  act  (3  and  4  Will.  4, 
c.  46)  it  is  enacted,  in  s.  48,  that  if  this  com- 
pany wish  to  purchase  any  part  of  certain 
property,  it  shall  not  be  authorized  to  com- 
pel the  sale  of  or  to  take  less  than  the  whole 
of  such  property.  Sec.  47  provides  that  the 
owner  of  any  "  house,  manufactory,  ground 
or  building,"  situated  within  fifty  feet  of  the 
railway,  may  require  the  company  to  pur- 
chase the  rights  and  interest  in  such  houses, 
manufactories,  ground  or  buildings.  A 
piece  of  ground,  held  under  one  lease,  con- 
tained a  principal  dwelling-house,  yard  and 
garden,  occupied  by  a  manufacturer,  and  a 
manufactory,  and  five  smaller  dwelling- 
houses  in  the  occupation  of  under-tenants. 
The  principal  dwelling-house  and  garden 
only  were  within  the  fifty  feet  of  the  rail- 
way, and  the  company  did  not  wish  to  pur- 
chase any  part  of  the  property.  Held,  that 
the  owner  could  not  compel  the  company  to 
buy  more  than  the  dwelling-house,  yard 
and  garden.  Regina  v.  London  and  Oreen-_ 
wieh  R'y  Co.,  3  Eng.  E.  R.  &  Canal  Cases, 
133.     1843. 

466.  —  A  man,  with  his  dwelling-house  in 
a  piece  of  ground  two  and  one-eighth  acres 
in  extent  and  surrounded  by  brick  walls, 
used  a  part  of  the  land  as  a  nursery  garden 
for  trade  purposes.  Held,  that  he  was  en- 
titled, under  s.  93  of  the  Lands  Clauses  Act, 
1845,  to  compel  a  railway  company,  propos- 
ing, without  actually  touching  the  house,  to 
take  the  greenhouses  and  a  part  which  has 
been  planted  and  used  for  ornamental  pur- 
poses, to  take  the  whole  of  the  land.  Salter 
V.  Metropolitan  District  Ry  Co.,  Law  Re- 
ports, 9  Equity  Cases,  433.     1870. 

487.  Permanent  use.  The  right  of  the 
state  to  take  and  appropriate  lands  required 
in  the  construction  and  operation  of  public 
improvements,  such  as  canals,  is  unques- 
tioned, but  there  is  a  recognized  distinction 
between  that  which  is  required  for  perma- 
nent use  and  occupation  and  that  needed  for 
temporary  purposes  only.  Whether  said 
land  was  appropriated  for   permanent    or 


temporary  use  is  a  question  of  fact  exclu- 
sively for  the  jury.  Pennsylvania  and  New 
York  Canal  and  R.  R.  Co.  v.  Billings,  94  Pa. 
St.,  40,  1880;  10  Amer.  &  Eng.  R.  E. 
Cases,  73. 

46S.  Private  way ;  damages.  G.  was 
owner  of  land,  appertaining  to  which  was  a 
right  of  way  over  a  road.  A  railway  com- 
pany, under  the  provisions  of  its  act,  con- 
structed a  railway,  crossing  the  road  on  a 
level,  and  erected  gates  on  the  road  at  each 
side  of  the  railway,  which  were  kept  locked, 
under  the  provisions  of  the  act,  the  servant 
of  the  company  (who  resided  between  one 
and  two  hundred  yards  from  the  gate)  keep- 
ing a  key,  and  G.  also  having  a  key.  From 
the  nature  of  the  ground,  persons  crossing 
the  railway  by  the  road  would  not  see  a 
train  coming  in  one  direction  till  it  was  at  a 
distance  ordinarily  passed  in  seventeen  sec- 
onds. G.  claimed  from  the  company  more 
than  50/!.,  on  the  ground  that  his  land  was 
injuriously  affected ;  and  required  it,  in  case 
it  did  not  pay,  to  issue  a  warrant  for  a  jury 
in  twenty-one  days.  The  company  not  hav- 
ing paid  or  issued  its  warrant,  defendant 
brought  debt  for  the  amount  claimed ;  and 
issue  was  joined  on  a  traverse  of  the  allega- 
tion that  the  land  was  injuriously  affected. 
The  jury  found  the  above  facts  specially, 
and  also  that  the  land  was  depreciated  in 
value.  Held,  that  the  land  was  injuriously 
affected,  within  the  meaning  of  the  Lands 
Clauses  Consolidation  Act,  1845,  and  the  Rail- 
way Clauses  Consolidation  Act,  1845.  Glover 
V.  North  Staffordshire  R'y  Co.,  16  Adolplius 
&  Ellis  (N.  S.),  912;  71  E.  C.  L.,  911;  15 
Jurist,  673;  5  Eng.  Law  &  Equity,  335.    1851. 

46D.  Public  hoase ;  loss  of  custom.  In 
June,  1865,  a  railway  company  served  on 
F.,  a  tenant  from  year  to  year,  the  usual 
notice  to  treat,  and  a  notice  as  required  by 
its  act,  of  its  intention,  at  the  expiration  of 
six  months,  to  enter  and  take  the  premises. 
F.  sent  in  his  particulars  of  claim  to  the 
company,  but  it  did  nothing  further  till 
1868.  F.,  in  the  meantime,  continued  to 
carry  on  his  business  of  a  publican  on  the 
premises.  In  March,  1868,  a  summons  was 
seVed  by  the  company  on  F.,  and  in  April 
the  question  of  the  compensation  to  be  paid 
by  the  company  to  F.  for  his  interest  in  the 
premises  was  heard  before  a  metropolitan 
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police  magistrate,  under  s.  13l  of  the  Lands 
•Clauses  Consolidation  Act.  F.,  inter  alia, 
■claimed  compensation  for  the  depreciation 
in  the  valiie  of  such  interest,  which  had 
taken  place  in  the  interval  since  the  expira- 
tion of  the  six  montlis  by  reason  of  the  exe- 
cution of  the  company's  works,  the  custom 
of  the  public  house  having  been  greatly  re- 
duced by  the  pulling  down  of  the  neighbor- 
ing houses  taken  under  the  company's 
statutory  powers.  The  magistrate  having 
refused  to  assess  this  item  of  compensation, 
on  a  rule  to  compel  him  to  do  so,  held, 
that  this  depreciation  was  not  the  subject  of 
compensation,  and  the  claim  had  been 
rightly  rejected.  Queen  v.  Vaughan,  Law 
Reports,  4  Queen's  Bench  Cases,  190,  1868; 
Ricket  V.  Metropolitan  R'y  Co.,  5  Best  & 
Smith,  149  and  156;  117  E.  C.  L.,  149,  1864. 

470.  Race-coui'se.  A  railroad  company 
applied  to  acquire  a  strip  of  land  forming 
part  of  an  old  race-course,  which  had  not 
been  much  used  for  many  years.  The  strip 
contained  about  one  and  one-sixth  acres  and 
cut  the  track  into  two  nearly  equal  parts. 
The  evidence  tended  to  show  that  the  whole 
piece  of  land  was  worth,  as  a  public  race- 
course, about  $35,00D;  as  a  training  track, 
about  $7,000 ;  and  that,  as  agricttltural  land, 
the  strip  taken  was  worth  about  $500.  The 
commission  awarded  the  owner  $3,500  for 
the  strip.  Held,  that  the  award  was  moder- 
ate and  just,  and  should  be  alHrmed.  jVew 
Yorle,  Woodhaven  and  Rockaway  R.  R.  Co., 
In  re,  31  Hun  (N.  Y.),  250.  1880.  See,  also, 
N.  Y.,  Lackawanna  and  Western  R'y  Co.,  In 
re,  39  Hun  (N.  Y.),  1.  1883.  [See  par.  537, 
post,  i 

471.  Rentals.  Evidence  that  a  railway 
Biadfi  it  more  difiBcult  for  the  land  owner  to 
rent  his  property  is  admissible  in  assessing 
damages  for  constructing  the  road.  Pitts- 
burg, Virginia  and  Charleston  R.  R.  Co.  v. 
Rose,  74  Pa.  St.,  363, 1873;  6  Amer.  R'y  Rep., 
348. 

472.  Riparian  owners.  A  railway  com- 
pany sought  to  acquire  a  right  of  way  over 
lands  under  the  waters  of  the  Hudson  river 
•which  had  been  granted  by  the  state  to  the 
■Owners  of  the  adjoining  uplands,  which 
were  brickyards.  The  company  took  from 
one  owner  a  strip  about  thirty  feet  wide  and 
one  thousand  ninie  hundred  feet  long,  con- 


taining about  four  and  a  half  acres ;  from 
the  other  a  strip  of  the  same  width  and 
about  eight  hundred  find  eighty-three  feet 
long,  containing  about  two  acres.  The  west 
line  of  the  strips  was  from  one  hundred  to 
two  hundred  and  fifty  feet  east  of  the  brick- 
yards, and  the  channel  of  the  river  was  four 
hundred  or  five  hundred  feet  east  of  the  pro- 
posed road.  The  construction  of  the  road 
would  damage  the  brickyards  by  obstruct- 
ing the  approach  thereto  from  the  river. 
Tramways  could  be  constructed  to  and 
across  the  track,  which  were  to  be  from  one 
and  a  half  to  tliree  feet  higher  than  the 
hearths  of  the  kilns,  to  docks  which  could 
be  constructed  on  tlie  east  of  the  railway. 
The  commissioners  awarded  to  the  owners 
and  tenants  of  one  of  the  pieces  to  be  taken 
$46,729,  and  to  the  owners  and  tenants  of  the 
other  $36,800.  The  award  held  excessive. 
New  York,  West  Shore  and  Buffalo  R'y  Co., 
In  re,  39  Hun  (N.  Y.),  646.     1883. 

473.  Smoke,  etc.  A  railroad  corporation 
is  not  liable  for  consequential  damages 
caused  by  acts  authorized  by  the  legislature 
and  necessary  to  the  exercise  of  its  f  rancliise, 
the  consequences  of  which  acts  lessen  the 
value  of  the  property  of  others,  provided  it 
uses  due  care  and  skill  in  the  exercise  of 
such  authority  and  in  the  performance  of 
such  acts.  The  above  principles  applied  td 
facts  showing  that  the  value  of  plaintiff's 
premises  was  materially  lessened,  and  that 
her  dwelling-house  was,  and  for  a  long  time 
had  been,  uncomfortable  and  unhealthy  for 
habitation  by  reason  of  the  noise,  sriioke, 
cinders,  etc.,  coming  from  an  engine-house 
erected  and  maintained  by  defendant  adja- 
cent to  her  dwelling-house,  and  the  eoul't 
held  that  defendant  was  not  liable  for  such 
damage,  and  that  an  injunction  would  not 
go  against  the  acts  complained  of.  Cogsioell 
V.  N.  Y.,  New  Haven  and  Hartford  R.  R. 
Co.,  48  N.  Y.  Superior  Ct.,  81.     1881. 

474.  Subsequent  damages.  Damages  as- 
sessed by  the  proper  board  for  land  taken  by 
a  railway  corporation  are  in  full,  and  it  ia 
not  open  to  the  land  owner  to  prove  that 
certain  other  causes  of  damage  were  not 
considered.  Perley  v.  B.,  O.  &M.  R.  R.  Co., 
57  N.  H:,  313.     1876. 

475.  Surface  water.  Interference  with 
the  flow  of  surface  water  is  proper  to  bo 
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considered  in  estimating  the  damages. 
Pflegar  v.  Hastings  and  Dakota  R'y  Co.,  28 
Minn.,  510,  1881;  5  Amer.  &  Eng.  R.  R. 
Cases,  85. 

478.  —  A  statpment  of  claim  alleged  that 
the  surface  of  the  defendant's  land  had  been 
artificially  raised  by  earth  placed  thereon, 
and  that  in  consequence  rain-water  falling 
on  defendant's  land  made  its  way  through 
the  defendant's  wall  into  the  adjoining 
house  of  the  plaintiff,  and  caused  substan- 
tial damage.  Held,  upon  demurrer,  that  the 
statement  of  claim  disclosed  a  good  cause  of 
action.  Hurdman  v.  North  Eastern  R'y 
Co.,  Law  Reports,  3  Common  Pleas  Divis- 
ion, 168,  1878;  30  Eng.  (Moak),  81. 

477.  Switch  connections.  In  mitigation 
of  damages  a  railway  company  may  show 
that  it  is  practicable  to  make  switch  con- 
nections with  a  railroad  which  crosses  .the 
land  of  claimant  for  damages.  Pittsburgh 
and  Lake  Erie  R.  R.  Co.  i\  Robinson,  93  Pa. 
St.,  426;  1  Amer.  &  Eng.  R.  R.  Cases,  468. 
1881. 

478.  Tidewater.  If  a  railway  company 
condemns  a  part  of  a  lot  of  flats,  and  thereby 
cuts  off  access  from  tidewater  to  the  remain- 
ing portion,  the  value  of  such  access  is  an 
element  proper  to  be  considered  by  the  jury 
in  estimating  the  injury  to  the  land  owner. 
Drury  v.  Midland  R.  R.  Co.,  137  Mass.,  571. 
1879.  / 

479.  Tunnel ;  garden.  A  piece  of  land, 
3a.,  3p.,  SOr.  in  extent,  situate  in  the 
neighborhood  of,  but  not  within,  the  city  of 
Baih,  was  surrounded  by  a  ring  fence,  and 
had  for  many  years  been  used  as  a  market 
garden.  About  twenty-flve  years  ago  a  cot- 
tage, consisting  of  three  rooms  nine  feet  in 
height,  with  two  cellars  suitable  for  storing 
fruit  and  vegetables,  was  erected  near  a  road 
forming  part  of  the  boundary  of  the  land, 
for  the  purpose  of  being  occupied  by  the 
tenant  of  the  garden.  A  railway  company 
drove  through  this  piece  of  land  a  tunnel, 
which  passed  under  one  corner  of  the  cot- 
tage, and  divided  the  land  into  two  portions, 
one  of  which  was  less  than  half  an  acre. 
Held,  that  the  company  was  not  bound  to 
take  the  whole  piece  of  land,  but  only  the 
part  lying  above  the  tunnel,  the  cottage  and 
the  piece  of  land  lying  between  the  cottage 
and  the  road;   and  also,  if   the  owner  re- 


quired it,  the  severed  portion,  which  was 
less  than  half  an  acre.  Falkner  v.  Somerset 
and  Dorset  R'y  Co.,  Law  Reports,  16  Equity 
Oases,  458.     1873. 

480.  Time  at  which  damages  shall  lie 
estimated.  The  damages  shall  be  estimated 
as  of  the  time  of  the  taking  of  the  land 
under  the  proceedings.  Interest  may  be 
allowed  from  such  date.  Warren  v.  St. 
Paul  and  Pacific  R.  R.  Co.,  21  Minn.,  424, 
1875;  19  Amer.  R'y  Rep.,  237. 

481.  —  The  inquiry  as  to  the  value  of  the 
land  should  relate  to  the  time  of  the  appro- 
priation, and  not  to  the  time  of  the  trial. 
Logansport,  etc.,  R'y  Co.  v.  Buchanan,  53 
Ind  ,  163.     1875. 

482.  —  In  a  proceeding  by  a  railway  com- 
pany to  appropriate  land  entered  upon  and 
occupied  by  it  previous  to  the  institution  of 
such  proceeding,  the  court  instructed  the 
juiy  that  their  "  inquiries  as  to  the  amount 
of  damages  sustained  by  the "  land  owner, 
"if  any,  should  relate  to  the  time  of  the  fil- 
ing of  the  act  of  appropriation.''  Held,  that 
the  instruction  was  proper.  Lafayette, 
Muncie  and  Bloomington  R.  R.  Co.  v.  Mur- 
dock,  68  Ind,,  137,  1879;  Hampden  Paint, 
etc.,  Co.  V.  Springfield,  Athol  and  North- 
eastern R.  R.  Co.,  124  Mass.,  118,  1878, 

483.  —  The  settled  rule  in  Wisconsin,  that 
the  value  of  land  taken  for  railway  purposes 
is  to  be  fixed  as  it  is  at  the  date  of  the  ap- 
praisement by  the  commissioners,  and  not 
as  at  the  date  of  the  location  of  the  line  of 
the  road  thereon,  extends  to  the  appraise- 
ment of  damages  resulting  from  such  taking 
to  the  contiguous  lands  of  the  same  owner. 
Lyon  V.  Green  Bay  and  Minnesota  R'y  Co., 
43  Wis.,  538,  1877;  15  Amer.  R'y  Rep.,  91. 

484.  Town  plat.  Where  an  attempt  had 
bee^i  made  by  the  owner  to  lay  out  certain 
land  over  which  a  railroad  was  located  into 
an  addition  to  a  town,  lots  and  streets  hav- 
ing been  surveyed  and  staked  out  thereon, 
and  a  plat  made  of  the  same,  though  such 
plat  had  not  been  certified  and  recorded,  so 
as  to  constitute  a  valid  and  legal  addition,  it 
was  held  that  evidence  of  the  suljdivision 
and  the  plat  were  admissible  to  show  the 
condition  of  the  property,  it  being  further 
shown  that  certain  lots  upon  each  side  of  one 
of  the  streets,  as  surveyed,  had  been  sold, 
which  would  render  it  impossible  to  restore 
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the  property  to  its  former  condition.  Harts- 
horn V.  Burlington,  Cedar  Rapids  and 
Northern  E'y  Co.,  53  la.,  613.     1879. 

485.  —  Whei-e  a  town  had  been  laid  out 
into  blocks  and  streets  for  many  years  and 
the  same  had  always  been  recognized,  treated 
and  dealt  with  by  the  owners  and  the  people 
as  blocks  and  streets  so  laid  out,  such  blocks 
should  be  tx'eated  as  distinct  tracts  of  land 
for  the  purposes  of  assessment  of  damages, 
although  the  plat  of  the  town  may  not  have 
been  made  according  to  the  statute.  Todd  v. 
Kankakee  and  Illinois  B.  B.  Co.,  78  111.,  530. 
1875. 

486.  — "When  the  land  in  controversy 
might  prudently  be  laid  out  in  city  lots, 
but  in  fact  is  not,  evidence  as  to  what  its 
value  would  be  if  so  laid  out  Is  incompetent. 
Everett  v.  Union  Paeifie  B'y  Co.,  59  la.,  343, 
1883;  10  Amer.  &  Eng.  R.  E.  Cases,  303. 

487.  — The  owner  may  show  that,  prior 
to  the  commencement  of  proceedings,  he  had 
in  good  faith  laid  the  same  off  in  lots,  streets 
and  alleys,  for  sale  as  town  ,lots,  and  had 
caused  p,  plat  thereof  to  be  made  ready  for 
record.  He  may  also  show  that  the  land  as 
thus  subdivided  for  sale  is  more  valuable 
than  if  sold  by  the  acre  or  for  other  pu'rposes, 
and,  in  that  connection,  an  unrecorded  plat 
or  diagram  showing  the  manner  in  which 
the  tract  has  been  divided,  and  how  such 
subdivision  is  affected  by  the  appropriation, 
is  admissible,  not  as  a  valid  town  plat,  but  as 
a  scheme  or  plan  for  sale  affecting  the  value 
of  the  property.  Cincinnati  and  Springfield 
B'y  Co.  V.  Longworth,  30  Ohio  St.,  108.     1876. 

488.  —  Where  the  land  was  so  situated 
that,  in  order  to  plat  it  into  village  lots  with 
a  proper  street,  it  would  be  necessary  to  open 
the  street  through  the  lands  of  other  parties, 
the  probable  expense  of  opening  such  street 
is  not  a  proper  subject  for  the  opinion  of  a 
witness.  Watson  v.  Milwaukee  and  Madison 
B'y  Go.,  57  Wis.,  833;  10  Amer.  &  Eng.  R. 
E..  Cases,  168.     1883. 

489.  —  Just  compensation,  under  the  con- 
stitution, to  the  owner  of  a  city  lot,  for  a 
part  of  the  lot  taken,  includes  not  only  the 
value  of  the  part  of  the  lot  so  taken  but  also 
the  injury  resulting  therefrom  to  the  re- 
maining parts  of  the  lot;  and  if  the  ways  of 
access  to,  and  egress  from,  the  lot  are  ob- 
structed   or  interrupted  thereby,  such  ob- 


struction or  interruption  forms  a  pai-t  of  the 
injury.  Hooper  v.  Savannah  and  Memphis 
B.  B.  Co.,  69  Ala.,  539.     1881. 

490.  Use  of  railway.  The  sixty-eighth 
section  of  the  Lands  Clauses  Consolidation 
Act  points  out  the  mode  for  ascertaining 
and  recovering  the  amount  of  compensation 
to  be  paid  to  a  land  owner  by  the  railway 
company  in  respect  of  his  claim  for  com- 
pensation, as  being  injuriously  affected  by 
the  execution  of  the  works,  as  well  when  the 
injury  is  alleged  to  arise  from  the  user  of  the 
railway  as  from  the  actual  formation  of  the 
railway.  London  and  North  Western  Bail- 
way  Co.  V.  Bradley,  5  Eng.  Law  &  Equity, 
100 ;  15  Jurist,  639.     1851. 

491.  Value  for  railway  purposes.  In 
proceedings  by  a  railway  company,  having 
its  terminus  at  St.  Paul,  to  condemn  a  strip 
of  land  in  that  city  between  the  foot  of  the 
bluff  and  the  Mississippi  river,  the  circum- 
stance that  such  strip  of  land  affords  the 
only  route  by  which  the  company  can  make 
a  connection  with  other  railways  terminat- 
ing at  that  city  is  proper  to  be  considered  by 
the  jury  in  their  award  of  compensation  to 
the  land  owner.  Brisbane  v.  St.  Paul  and 
Sioux  City  B.  B.  Co.,  23  Minn.,  114.    1876. 

492.  —  The  road  of  the  Troy  and  Boston  E. 
R.  Co.  originally  crossed  the  Hoosac  river  at 
two  points.  Thereafter  that  company  bought 
certain  land,  and  so  turned  the  course  of  the 
river  as  to  leave  its  road  entirely  on  its  east 
side.  By  so  doing  it  left  a  piece  of  land  be- 
tween the  track  and  the  old  channel,  to  which 
there  was  no  access  either  by  a  public  or 
private  road.  Another  railroad  company 
having  applied  to  take  a  portion  of  this  land, 
commissioners  to  appraise  the  damages  wex-e 
appointed,  and  a  heai-ing  had,  at  which  wit- 
nesses called  by  the  petitioners  testified  that 
$50  an  acre  was  a  liberal  price,  while  the 
president  of  the  Troy  and  Boston  R.  R.  Co. 
testified  that  it  was  worth  $13,000  for  rail- 
road purposes.  The  land  was  not,  however, 
of  that  value  to  the  Troy  and  Boston  E.  E. 
The  commissioners  fixed  the  damages  to  be 
paid  by  the  petitioners  at  $5,000,  stating  that 
in  arriving  at  that  sum  they  included  in  it 
the  value  of  the  land,  as  situated,  for  general 
railway  purposes.  Held,  on  appeal  by  the 
petitioner',  that  the  commissioners  erred  in 
so  doing.   Boston,  Hoosac  Tunnel  and  West- 
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em  R'y  Co.,  In  re,  33  Hun  (N.  Y.),  176. 
1880. 

493.  Vendor's  lion.  The  owners  of  land 
taken  by  public  companies  under  their  com- 
pulsory powers  have  the  ordinary  vendor's 
lien  for  unpaid  purchase  money,  and  they  are 
entitled  to  enforce  that  right  by  a  sale  of  the 
land.  This  lien  extends  not  only  to  the  value 
of  the  land,  but  also  to  the  amount  of  com- 
pensation for  damages.  Walker  v.  Ware, 
etc.,  B'y  Co.,  35  Beavan  (Eng.  Ch.),  53.     1865. 

idi.  Vibration.  The  owner  of  a  house, 
none  of  whose  lands  have  been  taken  for  the 
purpose  of  the  railway,  can  recover,  against 
the  compatiy  who  constructed  the  railway, 
compensation  under  ss.  6  and  16  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  in  re- 
spect of  injury  to  the  house  (which,  though 
not  structural,  depreciates  its  value)  caused 
by  vibration,  smoke  and  noise,  in  running 
locomotives  by  another  company,  with  trains 
in  the  ordinary  manner,  after  the  construc- 
tion of  the  railway.  So  held,  reversing  the 
judgment  of  the  court  of  queen's  bench,  by 
Bramwell,  B.,  Keating  and  Montague-Smith, 
J  J. ;  Channell,  B.,  dissenting.  Brand  v. 
Hammersmith  and  City  R'y  Co.,  Law  Re- 
ports, 3  Queen's  Bench  Cases,  333.     1867. 

495.  —  Actual  injury  to  premises  fi'om  the 
vibration  caused  by  ballast  trains,  etc.,  on 
the  railway,  during  the  construction  of  the 
works,  is  a  ground  for  compensation  under 
these  statutes;  but,  per  Lord  Campbell,  C.  J., 
not  injury  from  that  cause  after  the  con- 
struction of  the  railway.  Penny  and  South 
Eastern  R'y  Co.,  In  re,  7  Ellis  &  Blackburn, 
660;  90  E.  C.  L.,  658.    1857. 

498.  —  In  an  action  against  a  railroad 
company  for  damages  arising  fi-om  a  direct 
physical  injury  to  plaintiff's  dwelling  by 
reason  of  running  its  trains,  evidence  is  not 
admissible  of  the  general  depreciation  in 
value  of  plaintiff's  property,  where  the  wit- 
ness is  unable  to  distinguish  between  dam- 
ages such  as  were  the  result  of  the  injury 
complained  of,  and  such  as  arose  from  gen- 
eral causes.  Chicago  and  Eastern  Illinois 
R.  R.  Co.  V.  Hall,  8  Bradwell  (111. ),  631.    1881. 

497.  Work  foi'inerly  done.  A  railway 
company,  after  expending  over  $5,000  in 
making  a  rock  cutting  and  constructing  em- 
bankments, abandoned  the  route.  These 
proceedings  were  instituted  to  acquire  title 


to  this  land  from  the  appellant,  who  had  pur- 
chased it  from  the  old  Company.  The  com- 
missioners allowed  him  only  $535.  Held, 
that  he  was  not  entitled  to  receive  the 
amount  expended  by  the  old  company,  but 
only  the  fair  market  value  of  the  land  taken  f 
that  it  was  not  the  advantage  to  the  com- 
pany, but  the  detriment  to  the  land  owner, 
for  which  compensation  was  to  be  made. 
Bldck  River  and  Morristomi  R.  R.  Co.  v. 
Barnard,  9  Hun  (N.  Y.),  104.     1876. 

V.    Paetioular    kinds    of    pkopeety 

TAKEN    OR   DAMAGED. 

498.  GanaL  A  company  made  a  canal 
through  plaintiff's  land,  and  afterwards  built 
a  railway  through  the  same  land ;  the  fact 
that  the  canal  was  a  cheap  and  sufficient 
means  of  conveying  his  products  was  ma- 
terial in  the  assessment  of  damages;  that 
the  defendant  owned  and  rnight  abandon  the 
canal  did  not  vary  the  case.  Pennsylvania 
and  New  York  R.  R.,  etc  ,  Co.  v.  Bunnell,  81 
Pa.  St.,  414,  1876;  16  Amer.  R'y  Rep.,  1. 

499.  —  "Where  a  canal  ceases  to  be  used 
as  such,  its  right  of  way  cannot  be  used  for 
railway  purposes  without  compensation  to 
the  owner  of  the  fee.  Pittsburgh  and  Lake 
Erie  R.  R.  Co.  v.  Bruce,  10  Amer.  &  Eng. 
R.  R.  Cases,  1  (Pa.),  1883;  Lafayette,  Muncie 
and  Bloomington  R.  R.  Co.  v.  Murdock,  68 
Ind.,  137,  1879. 

600.  —  railway  to  canal ;  transfer  of 
land.  By  an  act  of  the  33  Geo.  3,  for  mak- 
ing a  canal  in  the  county  of  N.,  the  "owners 
or  proprietors  of  any  mines  of  coal"  within 
certain  parishes  were  empowered  to  make 
any  railways  or  roads  to  convey  their  coals, 
etc.,  to  the  said  canal,  over  the  lauds  or 
grounds  of  any  person  or  persons,  paying  or 
tendering  satisfaction,  etc.,  for  the  damage 
to  be  thereby  occasioned.  Held,  that  this 
power  was  not  limited  to  persons  who  were 
proprietors  at  the  time  of  the  passing  of  the 
act,  or  of  the  making  of  the  canal,  but  ex- 
tended to  other  persons  who  had  become  so 
since,  and  that  such  owners  or  proprietors 
were  empowered  to  make  railroads  to  be 
traversed  by  locomotive  engines.  Bishop  v. 
North,  11  Meeson  &  Welsby  (Exchequer), 
418,  1843 ;  Bishop  v.  North,  3  Eng.  R.  R.  & 
Canal  Cases,  459.    1843. 
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501.  Crossing  rights.  The  plaintiffs  had 
been  entitled,  from  1855,  to  a  carriage-way 
to  property  of  theirs,  over  a  railway  by  a 
level  ci-ossing.  By  an  act  of  parliament  ob- 
tained by  the  company  in  1875,  reciting  that  it 
was  expedient  that  the  rights  of  way  in  re- 
spect of  certain  footways  wliich  crossed  the 
railway  on  the  level  should  be  extinguished, 
it  was  enacted  that  all  rights  of  way  in,  over 
or  affecting  the  footways  numbered  2,  4,  5, 
6  and  7  on  the  deposited  plans  should  be  ex- 
tinguished. No  provision  for  compensation 
was  made.  The  roadway  in  question  was 
numbered  5  on  the  deposited  plans,  and  was 
thereon  marked  "roadway  and  footway," 
the  others  being  simply  marked  "  footway." 
Held  (affirming  the  decision  of  Malius,  V. 
C),  that  upon  the  true  construction  of  the 
act  it  did  not  interfere  with  the  private  rights 
of  way,  but  only  with  public  rights  of  foot- 
way, and  that  an  injunction  restraining  the 
railway  company  from  obstructing  the  way 
had  been  rightly  granted.  Wells  v.  London. 
Tilbury  and  South  End  R'y  Co.,  Law  Re- 
ports, 5  Chancery  Division,  136.     1876. 

502.  Destruction  of  buildings  ;  tithes. 
Where  buildings  were  destroyed,  and  the  act 
provided  for  indemnity  to  the  rector  in  re- 
spect to  his  tithes  of  2s.  9d.  in  the  pound  on 
the  removed  buildings,  and  the  company 
pulled  down  houses  on  some  of  which  the 
tithes  of  3s.  9d.  in  the  pound  were  paid 
on  the  full  annual  value,  on  others  of  which 
the  same  had  been  paid  by  agreement  be- 
tween the  rector  and  occupant  at  a  less  rate 
than  the  full  annual  value,  and  several  on 
which  the  whole  had  been  remitted  by  the 
rector,  held,  that  the  rector  was  entitled 
to  tithes  from  the  company  at  the  annual 
value  as  last  fixed  by  agreement  between 
the  rector  and  occupant;  and  where  there 
was  no  agreement,  the  sum,  last  collected 
should  be  taken  as  the  basis.  Letts  v.  Lon- 
don and  Blackmail  R.  B.  Co.,  5  Hare  (Eng. 
Ch.),  605.     1847. 

503.  Ferry.  An  ancient  ferry  is  "  lands  " 
within  the  meaning  of  the  Lands  Clauses 
Consolidation  Act  (8  Vict.,  c.  18),  and  the 
diversion  of  business  from  such  ferry,  by  a 
railway  bridge,  was  the  proper  subject  of 
compensation.  Queen  v.  Cambrian  Ry  Co., 
Law  Reports,  6  Queen's  Bench  Cases,  432. 
1871. 


504.  —  The  owner  of  a  ferry  cannot  main- 
tain an  action  for  loss  of-  traffic  caused  by  a 
new  highway,  by  bridge  or  ferry  made  to 
provide  for  a  new  traffic.  A  railway  com- 
pany, under  the  authority  of  its  act,  con- 
structed across  a  river,  half  a  mile  above  an 
ancient  ferry,  a  railway  bridge  and  foot- 
bi'idge,  the  foot-bridge  being  used  by  persons 
going  to  the  railway  station  and  also  to  other 
places.  The  traffic  across  the  ferry  fell  off, 
and  the  ferry  was  given  up.  The  owners  of 
the  ferry  claimed  compensation  under  the 
Lands  and  Railway  Clauses  Acts.  Held,  re- 
versing the  decision  of  the  queen's  bench 
division,  that  no  compensation  could  be  re- 
covered: First,  on  the  ground  that  an  action 
could  not  have  been  maintained  for  disturb- 
ance of  the  ferry  in  respect  of  the  traffic 
either  by  the  railway  or  by  the  foot-bridge, 
if  they  had  been  erected  without  the  author- 
ity of  an  act.  Secondly,  on  the  ground  that, 
the  injury  to  the  ferry  being  occasioned,  not 
by  the  construction  but  by  the  working  of 
the  railway,  the  ferry  had  not  been  iojuri- 
ously  affected  within  the  Lands  Clauses  Act 
or  the  Railway  Clauses  Act.  Hopkins  v. 
Great  Northern  R'y  Co.,  Law  Reports,  2 
Queen's  Bench  Division,  224,  1877;  20  Eng. 
(Moak),  395. 

505.  Fishery ;  lessee.  The  lessee  of  a 
fishery  injuriously  affieqted  by  the  construc- 
tion of  a  railway  is  entitled  to  compensation. 
Alexandria  and  Fredericksburg  R.  R.  Co.  v. 
Faunce,  31  Grattan  (Va.),  761.     1879. 

506.  Land  under  water.  Land  under 
water  may  be  taken  for  railway  purposes ; 
and  no  notice  need  be  served  upon  the 
owner  of  the  adjoining  upland.  New  York, 
West  Shore  and  Buffalo  R'y  Co.,  In  re,  3& 
Hun  (N.  Y.),  269.     1883. 

507.  Mills.  Plaintiffs  owned  certain  city 
lots  upon  which  was  a  saw  mill,  and  also 
owned  certain  other  lots  fronting  on  P. 
street,  which  were  accessible  from  the  mill 
by  means  of  public  sti-eets,  and  were  used 
by  them  in  connection  with  their  mill  for 
storing  lumber.  Defendant  took  a  strip  of 
said  P.  street  lots,  which  was  included  in 
said  street.  Held,  that  plaintiff's  damages, 
for  the  taking  of  said  strip  included  not 
only  any  diminution  in  the  market  value  of 
the  P.  street  lots,  but  also  the  depreciation 
in  valiie  of  the  mill  property  in  consequence 
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of  said  property  being  rendered  unsafe  for 
the  storage  of  lumber  by  the  building  of  the 
railway  thereon.  Chapman  v.  Oshkosh  and 
Mississippi  River  B.  B.  Co.,  33  Wis.,  629. 
1873. 

508.  Mines.  Though  a  mine  owner  may 
give  notice  under  the  statute,  8  and  9  Vict., 
c.  20,  and  c.  38,  of  his  intention  to  work  out 
the  minerals  under  a  railway,  the  railway 
proprietors  are  not  bound  to  any  fixed  pe- 
riod after  that  notice  within  which  they 
must  give  a  counter  notic,e.  Thej'  can  stop 
the  working  at  any  time  thereafter  that  they 
fear  damages  to  the  line,  by  notice  of  their 
willingness  to  pay  coinpensation  for  the 
minerals  they  desire  left  standing.  Dixon 
V.  Caledonia,  Glasgow  and  Southwestern 
R'y  Cos.,  Law  Reports,  5  Appeal  Cases,  820. 
1880. 

609.  —  The  original  special  act  of  a  canal 
company  empowered  it  to  control  certain 
works,  and  provided  that  nothing  in  the 
act  contained  sliould  be  construed  to  give 
the  company  the  mines  under  any  land  pur- 
chased by  it  under  the  provisions  of  that 
act,  unless  the  same  should  bs  expressly 
purchased  and  paid  for  by  the  company 
under  a  special  provision  thereinafter  con- 
tained, empowering  the  company  to  pur- 
chase the  mines  under  its  works,  or  within 
a  certain  distance  from  them,  if  the  owner 
of  the  mines  should  give  the  company  notice 
of  his  intention  to  work  them,  but  with  that 
exceptioQ  all  mines  should  be  deemed  to  be 
excepted  out  of  every  purchase  of  land  by 
the  company.  By  a  subsequent  special  act 
the  company  was  empowered  to  construct 
additional  ivorks,  and  to  acquire  additional 
lands  for  that  purpose,  and  with  this  act 
sec.  77  of  the  Railways  Clauses  Consolida- 
tion Act,  1845,  was  incorporated.  The  act 
also  provided  that  the  works  authorized  by 
it  should  be  considered  as  part  of  the  under- 
taking of  the  company,  and,  subject  to  the 
provisions  of  the  act,  should  for  all  pur- 
poses be  treated  as  if  the  same  had  been 
originally  part  thereof.  Held,  that  the  com- 
pany had  power,  by  virtue  of  sec.  77  of  the 
Railways  Clauses  Consolidation  Act,  1845, 
to  make  an  express  purchase,  of  the  mines 
lying  under  part  of  its  works  which  it  had 
constructed  under  tlie  powers  of  its  second 
special   act.      Birmingham    Canal    Co.   v. 


Cartwright,  Law  Reports,  11  Chancery  Di- 
vision, 421.     1879. 

510.  —  A  railway  company  which,  by 
agreement  with  the  owner,  has  purchased 
his  land  for  the  purpose  of  its  railway,  and 
taken  a  conveyance  in  the  form  prescribed 
by  the  Lands  Clauses  Consolidation  Act,  1845, 
and  which,  after  notice  pursuant  to  s.  78  of 
the  Railways  Clauses  Consolidation  Act, 
1845,  of  the  owner's  intention  to  work  the 
minerals  under  the  railway,  has  refused  to 
make  him  compensation,  is  not  entitled  to 
the  adjacent  or  subjacent  support  of  the 
minerals;  but  the  owner  is  entitled  to  get 
them,  although  the  working  them  may 
cause  the  surface  to  subside.  Held,  accord- 
ingly, in  the  exchequer  chamber  (affirming 
the  judgment  of  the  court  of  exchequer), 
that  where,  under  such  circumstances,  the 
company  had  given  notice  that  the  working 
the  mines  would  destroy  the  support  of  the 
railway,  the  owner  of  the  minerals  was  en- 
titled to  recover  the  compensation  which 
had  been  assessed,  under  s.  78.  Great  West- 
em  B'y  Co.  V.  Fletcher,  5  Hurlstone  &  Nor- 
man (Exchequer),  688,  I860;  Fletcher  v. 
Great  Western  B'y  Co.,  4  Hurlstone  &  Nor- 
man (Exchequer),  243,  1859. 

511.  —  By  the  effect  of  §§  77,  78  and  79 
of  the  Railways  Clauses  Consolidation  Act, 
1845,  a  railway  conapany  on  purchasing,  un- 
der the  statute,  land  for  the  purposes  of  the 
railway,  does  not  become  entitled  to  the 
land ;  the  owner  may  work  them  after  no- 
tice duly  given ;  and  if,  after  such  notice, 
the  companj',  though  desiring  to  prevent  the 
working,  does  not  give  compensation  for 
the  minerals,  the  owner  may  work  them  up 
to  and  under  the  railway,  working  them  in 
a  "proper  manner"  and  "according  to  the 
usual  manner  of  working  such  mines  in 
the  district."'  .  The  company  cannot,  under 
this  statutory  purchase,  claim  the  benefit  of 
the  right  of  an  ordinary  purchaser  of  the 
surface  to  subjacent  and  adjacent  support, 
the  statute  having  created  a  specific  law  for 
such  matters,  by  which  alone  the  rights  of 
the  company  and  the  mine  owner  are  regu- 
lated. Great  Western  B'y  Co.  v.  Bennett, 
110  E.  C.  L.,  868;  Law  Reports,  2  English  & 
Irish  Appeal  Cases,  27.     1867. 

512.  —  By  a  local  act,  a  company  was 
empowered  to  take  lands, —  with  an  exoep- 
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tion  of  mines, —  paying  the  value  of  the 
lands,  and  making  compensation  for  damage 
sustained  by  reason  of  the  execution  of  the 
■work,  and  for  damage,  loss  or  inconvenience 
sustained  by  reason  of  the  execution  of  any 
of  the  powers  of  the  act;  such  value  and 
compensation  to  be  fixed  by  agreement  or 
assessed  by  a  jury.  Mines  were  required  to 
b?  worked  by  the  owner,  so  that  no  damage 
be  thereby  done  to  the  railway,  and,  in  case 
of  damage,  the  owner  to  repair  it  at  his  own 
expense,  or  the  company  to  repair,  in  case 
of  neglect  or  refusal,  and  recover  the  ex- 
pense from  the  owner.  The  owner  of  land 
taken  by  the  company,  and  for  which  com- 
pensation is  paid,  cannot,  upon,  afterwards 
discovering  that  a  mine,  to  which  he  is 
entitled,  cannot  be  worked  without  doing 
damage  to  the  railway,  claim  further  com- 
pensation in  respect  of  the  loss  sustained 
thereby.  Compensation  in  respect  of  such 
contingent  loss  should  have  been  claimed  at 
the  time  of  the  original  agreement  or  assess- 
ment. Rex  V.  Leeds  and  Selby  R'y  Co.,  1 
Eng.  R.  B.  &  Canal  Cases  (Appendix),  589. 
1835. 

513.  —  A  railway  company  bought  lands 
without  the  minerals  thei-eunder,  and  con- 
structed a  railway  Upon  the  land.  The  land 
owner  made  a  lease  for  fifteen  years  of  the 
minwals.  The  lessee  gave  to  the  company 
notice  of  his  intention  to  work  the  min- 
erals; the  company  gave  him  notice,  and 
paid  him,  under  the  Eailways  Clauses  Act, 
1845,  §  78,  compensation  for  leaving  the 
minerals.  The  lessee  fell  into  arrear  with 
his  rent,  and  surrendered  the  lease  to  the 
land  owner.  A  purchaser  from  ihe  land 
owner  gave  to  the  company  notice  of  his 
intention  to  work  the  minerals,  and  claimed 
compensation  without  regard  to  the  pay- 
ment already  made  to  the  lessee,  and  began 
to  work  the  minerals  so  as  to  endanger  the 
railway.  Held,  that  the  company  had  ob- 
tained a  right  to  support  from  the  minerals, 
and  that  the  land  owner  would  be  restrained 
from  working  the  minerals,  but  might  ob- 
tain compensation  under  sec.  6  or  sec.  81  of 
the  Eailways  Clauses  Act,  1845,  and  might 
have  obtained  compensation  under  sec.  68  of 
the  Lands  Clauses  Act,  1845.  &reat  Western 
R'y  Co.  V.  Smith,  Law  Reports,  3  Chancery 
Division,  335.  1875. 
Vol.  11—33 


514.  —  There  is  no  distinction  between 
the  severance  of  ownership  vertically,  that 
is,  of  the  surface  lands  from  the  mines  be- 
neath, and  the  severance  of  ownership  later- 
ally by  the  taking  by  successive  purchase  of 
surface  lands  from  the  same  land  owner. 
So  a  railway  company  having  already  ac- 
quired surface  lands  may  subsequently  pur- 
chase compulsorily  the  minerals  under  those 
lands.  Errington  and  Metropolitan  R'y  Co. , 
Law  Reports,  19  Chancery  Division,  559, 
1881;  6  Amer.  &  Eng.  E.  R.  Cases,  563. 

515.  —  By  s.  81  of  8  Vict.,  c.  20,  it  is  en- 
acted that  a  railway  company  shall  "from 
time  to  time  pay  to  the  owner,  lessee  or  oc- 
cupier of  mines  extending  so  as  to  lie  on 
both  sides  of  tKe  railway,  all  such  additional 
expenses  and  losses  as  shall  be  incurred  by 
such  owner,"  etc.,  by  reason  of  the  sever; 
ance  of  the  surface  land  or  of  the  contin- 
uous working  of  the  mines  being  interrupted, 
or  by  reason  of  the  same  being  worked  so  as 
not  to  prejudice  the  railway ;  and  in  case  of 
dispute  as  to  the  amount  of  "such  losses  or 
expenses,"  the  same  shall  be  settled  by  arbi- 
tration. Held,  that  an  arbitrator  appointed  to 
assess,  under  this  section,  the  losses  or  ex- 
penses sustained  and  incurred  by  a  mine 
owner  by  reason  of  his  land  being  severed 
and  the  working  of  his  mine  interrupted, 
rightly  included  in  his  award  items  of  com- 
pensation for  additional  losses  or  expenses 
not  then  actually  sustained  or  incurred,  but 
which  would  necessarily  be  sustained  or  in- 
curred in  working  the  mines,  and  which 
were  capable  of  being  immediately  estimated 
with  reasonable  certainty,  Whitehouse  v. 
Wolverhampton  J9'2/  Oo.,  Law  Reports,  5 
Exchequer  Cases,  6.     1839. 

516.  —  A  railway  company  was  empow- 
ered, by  statute,  to  enter  upon  and  use  lands 
for  the  railway,  and  to  purchase  and  hold 
lands ;  it  was  also  bound  to  make  such  alter- 
ations as  were  necessary  for  the  railways 
then  in  use  for  a  coal  mine  belonging  to  I., 
over  the  works  of  which  the  railway  was  to 
pass;  the  act  was  not  to  give  it  the  mines 
under  any  land  purchased  by  the  company, 
but  the  mine  owners  might  work  them, 
doing  no  damage  to  the  works  of  the  com- 
pany or  making  good  the  same ;  the  com- 
pany was  to  compensate  any  party  inter- 
ested   for    any   damage    or    inconvenience 
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sustained  by  the  execution  of  any  of  the 
works  authorized  by  the  act;  such  compen- 
sation to  be  assessed,  if  necessary,  by  a  jury 
■which  tlie  company  was  reqviired  from  time 
to  time  to  summon,  and  which  should  as- 
sess compensation  for  damages  ah-eady  sus- 
tained, and  for  future,  temporary,  perpetual 
or  recurring  damages.  I.,  being  owner  of 
land  over  the  said  coal  mine,  and  which 
land  was  leased  to  B.,  sold  the  land  i  to  the 
company,  the  coal  mine  not  being  taken  into 
account.  Afterwards  B.,  in  working  the 
coal  mine,  damaged  the  railway  and  was 
unable  to  work  so  profitably  as  he  otherwise 
could,  lest  he  should  do  further  damage. 
Held,  that  B.  was  not  entitled  to  compensa- 
tion either  for  the  sura  which  it  cost  him  to 
repair  the  damage  done,  or  for  the  interrup- 
tion to  the  working  of  his  mine.  JRex  i'. 
Leeds  and  Selby  R'y  Co.,  3  Adolphus  & 
Ellis,  682;  30  E.  C.  L.,  315.     1835. 

517.  —  By  a  canal  act  the  mines  and  min- 
erals within  and  under  the  land  through 
which  the  canal  was  to  be  made  were  re- 
served to  the  owners  of  the  land,  and  the 
owners  were  empowered  (subject  to  the  re- 
strictions thereinafter  contained)  to  work 
and  get  such  mines  and  minerals,  not 
thereby  injuring  the  navigation  or  the 
works;  by  subsequent  sections  the  owners 
of  mines  were  prohibited  from  getting  min- 
erals under  or  within  ten  yards  from  the 
canal  without  the  consent  of  the  proprietors 
of  the  canal,  who,  if  they  refused  to  permit 
the  owner  of  any  mines  to  work  such  part 
thereof  as  should  be  under  or  within  ten 
yards  from  the  canal,  were  required  to  com- 
pensate such  owner  in  the  manner  provided 
by  the  act.  Held,  that  the  provisions  of  the 
act  as  to  prohibition  of  working  and  com- 
pensation extended  by  implication  to  work- 
ing more  than  ten  yards  from  the  canal,  and 
that  the  proprietors  of  the  canal  were  not 
entitled,  by  virtue  of  their  common  law 
right  to  adjacent  support,  to  prevent  the  les- 
see of  an  adjacent  quarry,  who  derived  his 
title  from  the  person  who  had  sold  to  the 
proprietors  the  land  on  which  the  canal  was 
made,  from  working  more  than  ten  yards 
from  the  canal  so  as  to  endanger  the  safety 
of  the  canal,  without  paying  Jiim  compensa- 
tion in  the  same  manner  as  if  the  quan-y 
had  been  within  the  ten  yards;  but  that, 


upon  paying  such  compensation,  they  were 
entitled  to  stop  the  working  of  any  mine 
which  would  be  injurious  to  the  canal. 
Held,  also,  that  the  reservation  of  mines  and 
minerals  within  and  under  the  land  in- 
cluded everything  below  the  surface  avail- 
able for  agricultural  purposes,  which  could 
be  made  useful  for  any  purpose,  and  included 
the  right  of  quarrying  as  well  as  under- 
ground mining.  Midland  B'y  Co.  v.  Oheoh-  • 
ley.  Law  Reports,  4  Equity  Cases,  19.     1837. 

518.  —  Under  the  general  railway  act  of 
New  York  a  corporation,  by  proceedings 
thereunder,  does  not  acquire  the  fee  of  the 
land  condemned,  but  only  the  right  of  "use 
for  the  purposes  of  its  incorporation  during 
the  continuance  of  its  corporate  existence.'" 
Its  acquisitions  must,  therefore,  be  limited 
to  its  corporate  needs ;  and  an  objection  to  a 
petition  asking  for  a  commission  to  appraise 
property  needed  for  the  location  of  a  rail- 
way, that  it  specifies  only  the  surface  use 
thereof  as  that  to  be  acquired  —  the  descrip- 
tion being  drawn  in  that  form  to  avoid  the 
payment  for  iron  ore  supposed  to  be  below 
the  surface  —  is  not  well  taken,  and  must  be 
overruled.  Hartford  and  Conn.  Western 
R.  B.  Co.,  In  re,  65.  Howard's  Practice 
(N.  Y.),  133.     1883. 

519.  Flank-roads.  Under  §  4  of  ch.  19  of 
1851,  providing  that  in  case  any  railroad 
shall  occupy  or  cross  any  turnpike,  or 
plank-road,  the  railroad  company  shall  pay 
such  turnpike  or  plank-road  company  all 
damages  sustained  by  reason  of  such  occu- 
pancy or  crossing,  to  be  ascertained  and 
paid  in  the  same  manner  as  is  provided  by 
law  in  case  of  taking  private  property  for 
the  use  of  railway  companies,  the  damages 
must  be  appraised  and  paid  before  the  land 
of  the  turnpike  or  plank-road  company  can 
be  entered  upon.  Jamaica  and  Brooklyn 
Plank-road  Co.  v.  New  York  and  Manhattan 
Beach  R'y  Co.,  2?  Hun  (N.  Y.),  585.     1881. 

520.  —  claim  of  land  owner  for  damages. 
A  plank-road  company  pursuant  to  its 
charter,  located  its  road  through  plaintiff's 
farm,  sequestered  his  land  for  its  use,  and 
paid  the  land  damages  therefor.  Many  years 
after  defendant's  railroad  was  chartered  and 
constructed  over  the  same  route;  and  ty 
virtue  of  its  charter,  defendant  sequestered 
the  plank-road  company's  franchise,  and  the 


EMINENT  DOMAIN. 


339 


Particular  Kinds  of  Property  Taken  or  Damaged. 


latter  company  thereupon  became  disorgan- 
ized, and  its  road  was  thereby  destroyed. 
Held,  that  defendant,  by  virtue  of  its  charter, 
had  the  same  right  to  take  the  plank-i'oad 
company's  franchise,  witli  all  the  rights  and 
interests  the  latter  had  in  and  to  the  land 
over  which  the  plank-road  had  been  con- 
structed, that  it  had  to  take  the  property  of 
any  other  party,  making  due  compensation 
therefor,  and  was  not  bound  to  pay  plaintiff 
land-damages  for  the  land  thus  taken.  Brain- 
ard  V.  Missisquoi  B.  B.  Co.,  48  Vt.r  107, 
1875;  16  Amer.  R'y  Rep.,  380. 

521.  Private  way ;  damages.  The  owner 
of  a  private  way  may  recover  damages  for 
its  occupancy,,  but  not  necessarily  to  the 
amount  required  to  construct  another.  Gear 
V.  O.  a  and  D.  B'y  Co.,  39  la.,  33.     1874.' 

522.  Right  to  shoot  game.  By  a  memo- 
randum not  under  seal,  the  plaintiff  hired  of 
the  owner  of  land  the  sole  and  exclusive  lib- 
erty of  shooting  and  fishing  over  it  for  three 
years.  A  portion  of  the  land  was  (pending 
the  term)  sold  to  the  defendant,  who  con- 
structed a  line  of  railway  across  it,  to  the 
great  detriment  of  the  plaintiff's  right  of 
sporting.  Held,  that  the  plaintiff  had  not 
sucli  an  interest  in  the  land  as  to  entitle  him 
to  claim  compensation  under  the  Lands 
Clauses  Consolidation  Act,  1845.  Bird  v. 
Great  Eastern  B'y  Co.,  19  Common  Bench 
(N.  S.),  268;  115  E.  C.  L.,  S67.     1865. 

523.  Shore  rights.  The  right  of  qminent 
domain  over  the  shores  and  the  soil  under 
the  waters  resides  in  the  state  for  all  munic- 
ipal purposes,  and  within  the  legitimate 
limitations  of  this  right  the  power  of  the 
state  is  absolute,  and  an  appropriation  of  the 
shores  and  land  is  lawful.  Ormerod  v.  N. 
Y.,  West  Shore  and  Buffalo  B.  B.  Co.,  13 
Federal  Reporter,  370.     1883. 

524.  —  A  proprietor  of  a  lake  shore  who 
has  lawfully  intruded  into  the  water  for  the 
construction  of  a  breakwater  cannot  thereby 
acqiiire  title  in  fee  to  land  occupied  by  such 
breakwater  beyond  his  original  boundary; 
nor  can  he,  in  a  proceeding  for  compensa- 
tion for  the  alleged  taking  of  such  land,  re- 
cover for  any  injury  done  to  the  breakwater. 
Diedrich  v.  Northwestern  Union  B'y  Co.,  42 
Wis.,  248,  1877;  15  Amer.  R'y  Rep.,  9. 

526.  —  Riparian  rights  proper  rest  upon 
title  to  the  bank,  and  are  the  same  whether 


the  riparian  owner  own  the  soil  under  the 
water  or  not.    Jb. 

626.  —  Plaintiff  having  shown  title  to  the 
land  to  the  water's  edge,  defendant  intro- 
duced evidence  that  the  land  taken  was  not 
above  the  water's  edge,  but  was  made  be- 
yond it  by  means  of  a  breakwater  and  cribs 
extending  into  the  water.  Held,  that  there 
was  no  error  in  permitting  plaintiff  then  to 
show  that  the  breakwater  and  cribs  were  not 
built  beyond  the  water's  edge ;  the  evidence 
being  properly  in  rebuttal.  Diedrich  v. 
Northwestern  B'y  Co.,  47  Wis.,  663.     1879. 

537.  Training  farm;  race-course;  dam- 
ages. A  railway  company  took  proceedings 
to  acquire  title  to  a  portion  of  four  different 
tracts  of  land  owned  by  one  Haskin,  one  of 
which,  containing  about  two  hundred  and 
twenty-three  acres,  was  called  the  Home 
Farm.  It  was  used  for  raising  blooded 
horses  and  fitting  them  for  the  market.  The 
line  of  the  proposed  road  crossed  a  half- 
mile  track  which  had  been  constructed  upon 
it  by  Haskin  to  be  used  in  his  business.  Tes- 
timony was  received,  against  the  company's 
objection  and  exception,  as  to  what,  in  the 
opinion  of  the  witnesses,  would  be  the  dam- 
age  to  the  farm,  as  a  stock-farm,  to  have  the 
track  destroyed,  and  as  to  "  the  value  of  the 
track  to  the  Home  Farm,  as  a  stock-raising 
farm,  taking  into  consideration  the  stock 
upon  it  and  its  present  use."'  Held,  that  the 
evidence  was  competent.  New  York,  Laah- 
awanna  and  Western  B'y  Co.,  In  re,  39  Hun 
(N.  Y.),  1.     1883. 

628.  —  That  the  measure  of  the  owner's 
damages  was  the  cost  of  constructing  an- 
other training  track .  upon  his  farm,  and  not 
the  damages  which  he  would  sustain  if  the 
stock,  which  he  was  then  raising  and  train- 
ing, were  lost,  and  this  branch  of  his  busi- 
ness destroyed.  Jb.  See,  also,  N.  Y.,  Wood- 
haven  and  Bockaway  B.  B.  Co.,  In  re,  ^1 
Hun(N.  Y.),  250.     1880. 

529.  Warehouse.  Injury  to  a  warehouse, 
and  to  the  facilities-  for  using  it,  properly 
enters  into  the  measure  of  damages.  La- 
fayette, Muncie  and.  Bloomington  B.  B.  Co. 
V.  Murdoch  68  Ind.,  137.     1870. 

530.  Watercourses  —  bridge.  The  title  of 
one  owning  lands  bounded  upon  a  stream, 
not  navigable,  at  the  common  law,  extends 
to  the  center  of  the  stream.    Therefore,  if  a 
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railway  company,  under  its  charter,  erect  a 
bridge  across  such  a  stream,  and  the  prop- 
erty of  another  bounded  by  the  stream  is 
either  taken  or  damaged  thereby,  a  r'iglit  of 
action  exists  in  his  favor ;  but  such  party  can 
only  recover  for  damages  which  are  special 
to  his  property,  and  not  for  such  as  are  in- 
cidental to  and  shared  by  the  public  at  large. 
Chicago  and  Pacific  B.  B.  Co.  v.  Stein,  75 
111.,  41.    1874. 

631.  —  diversion.  The  power  conferred 
on  a  railway  company  by  the  sixteenth  sec- 
tion of  the  Railways  Clauses  Consolidation 
Act,  to  divert  the  course  of  a  river  or  road 
■"in  order  the  more  conveniently  to  carry  the 
same  over,  or  under,  or  by  the  side  of  the 
i-ailway,  as  its  officers  may  think  proper," 
is  to  be  taken  as  cut  down  and  qualified  by 
the  proviso  that  it  be  an  act  necessary  for 
making,  maintaining,  altering,  or  repairing 
and  using  the  railway.  Such  a  power, 
therefore,  only  authorizes  such  a  diversion 
when  the  road  or  river  presents  an  actual 
obstacle  to  the  construction  of  the  line,  and 
not  in  a  case  where  the  diversion  is  merely 
for  the  purpose  of  saving  the  company  ex- 
pense. Pugh  V.  Golden  Valley  B'y  Co.,  Law 
Reports,  15  Chancery  Division,  330.     1880. 

632.  —  Sactioa  16  of  the  Genei-al  Incorpoi-a- 
tion  Act  (1  S.  &  C,  379)  authorizes  a  railway 
company,  "when  necessary,  in  the  construc- 
tion of  its  road,  to  cross  any  stream  of  water, 
to  divert  the  same  permanently  from  its 
' ''  present  location  or  bed. "  Valley  Ry  Co.  v. 
Bohm,  34  Ohio  St.,  114,  1877;  21  Amer.  R'y 
Rep.,  80. 

533.  —  Where  the  division  of  a  stream  of 
water  from  its  existing  bed  or  course  be- 
comes necessary  in  the  location  and  con- 
struction of  a  railroad,  the  power  to  appro- 
priate land  on  or  through  which  to  construct 
a  new  channel  for  such  stream  is  conferred 
by.  §  10  of  said  act.    lb. 

684.  —  riparian  owner.  To  entitle  a  ri- 
parian owner  to  damages  for  the  appropria- 
tion by  a  railway  company  of  land  upon  the 
banks  of  the  Mississippi  or  Missouri  rivers, 
under  ch.  35,  Laws  of  1874,  it  is  not  neces- 
sary that  he  should  have  erected  a  crib  or 
pier  in  front  of  liis  property.  Renwiok,  Shaw 
and  Crossett  v.  Davenport  and  Northwestern 
B.  B.  Co.,  49  la.,  664.    1878. 

535.  —  It  was  competent  for  the  state  to 


provide,  as  in  the  statute  cited,  that  a  rail- 
way company  should  not  appropriate  land 
for  its  own  use,  between  high  and  low  water 
mark,  without  giving  compensation  to  the 
riparian  owner.     26. 

63G.  —  The  fact  that  the  railway  company 
appropriated  a  right  of  way  over  a  fill  or 
embankment,  between  the  main  land  and  a 
crib  which  the  plaintiff  was  not  authorized 
to  erect,  would  not  deprive  him  of  the  right 
to  damages  for  the  right  of  way  so  appropri- 
ated,   lb. 

637.  — The  second  section  of  tlie  act  of 
the  general  assembly  of  Iowa,  entitled  "Au 
act  in  relation  to  riparian  owners  on  the 
Mississippi  and  Missouri  rivers,''  approved 
Mai'ch  18,  1874,  is  not  in  conflict  with  any 
statute  of  the  United  States.  Where,  there- 
fore, the  owner  of  lands  on  the  Mississippi 
had  made  an  embankment  in  fi-ont  of  them, 
and  at  the  outer  end,  beyond  low- water 
mark,  erected,  without  the  consent  or  di- 
rection of  the  secretary  of  war,  a  stone  pier 
or  crib,  this  court  affirms  the  judgment  of 
the  supreme  court  of  that  state,  declaring 
that  under  that  section  a  railway  company 
cannot  construct  its  road  over  the  embank- 
ment between  high  and  low  water  mark,  un- 
less the  damages  to  such  own^r  shall  first  be 
ascertained  and  paid.  Bailway  Co.  v.  Ben- 
wick,  103  17.  S.,  180,  18S0;  5  Amer.  &  Eng. 
R.  R.  Cases,  90. 

638.  —  Where  a  railway,  without  touch- 
ing the  plaintiff's  land,  connected  with  the 
river  bank  above  and  below  the  land,  so  as 
to  cut  off  access  to  the  river,  it  was  held 
that  the  lands  were  not  injuriously  affected 
within  the  meaning  of  the  statute.  Railway 
Act,  s.  5,  Widder  and  Buffalo,  etc.,  B'y  Co., 
In  re,  20  Upper  Canada  (Queen's  Bench),  638, 
1861.  Contra,  Begina  v.  Buffalo,  etc.,  R'y 
Co.,  33  ib.,  208.  1804.  On  further  proceed- 
ings in  above  cases  see  Widder  v.  Same,  34 
ib.,  223,  530.     1865. 

689.  Wator-power.  Where  a  party  has 
conveyed  land,  reserving  in  his  deed  the 
privilege  of  a  water-power,  and  the  right  to 
enter  upon  so  mucli  of  the  land  as  may  be 
needful  for  an  abutment  on  the  bank,  he 
has  such  interest  in  the  land  as  may  be 
affected  by  the  construction  of  a  railroad, 
and  the  railroad  company  cannot  appropriate 
the  land  without  ascertaining,  in  the  mode 
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pointed  out  in  the  statute,  what  damage  he 
Will  sustain.  Galena  and  Southern  Wiscon- 
sin R.  R.  Co.  V.  Haslam,  73  111.,  494.     1874. 

540.  —  The  true  test  as  to  the  damages  to 
be  paid  for  land  taken  is  its  market  value, 
but  in  estimating  the  damages  reference  may- 
be had  not  merely  to  the  uses  to  which  the 
land  is  actually  applied,  but  its  capabilities, 
so  far  as  they  add.  to  its  market  value,  may 
also  be  taken  into  consideration;  If  the 
land  has  a  mine  under  its  surface,  that  fact 
may  be  considered  if  the  mine  adds  to  the 
market  value  of  the  land,  even  though  said 
mine  has  never  been  used.  So  of  a  "water 
power,  even  though  it  has  never  been  util- 
ized. Haslam  v.  Galena  and  Southern  Wis- 
consin B.  E.  Co.,  64  111.,  353.     1873. 

541.  —  The  damage  done  to  a  mill  shoal, 
by  taking  land  for  railway  uses,  should  be 
established  by  showing  the  actual  value  at 
the  time  of  the  taking,  and  then  showing 
how  much  it  is  diminished  by  the  location  of 
the  railway.  Sehna,  Rome  and  Dalton  R. 
R.  Co.  V.  Keith,  53  Ga.,  178.     1874. 

542.  Wharves.  A  person  cannot,  by  any 
use  of  a  navigable  dock,  gain  such  a  right  of 
way  therein  as  will  enable  him  to  maintain 
a  claim  for  damages  for  its  obstruction  by  a 
railway  erected  across  it  on  piles  without  a 
draw,  whereby  vessels  are  prevented  from, 
coming  up  to  his  own  private  dock  and 
wharf.  Thayer  v.  New  Bedford  R.  B.  Co., 
125  Mass.,  353.     1878. 

543.  —  By  the  Hull  and  Selby  Railway 
Act,  6  Will.  4,  c.  Ixxx,  s.  69,  it  is  provided 
"that  where  any  part  of  any  carriage,  horse, 
or  foot-road,  railway  or  tramroad,  quay, 
wharf,  slope,  or  other  eomrmmioation,  either 
public  or  private,  shall  be  found  necessary 
to  be  cut  through,  raised,  sunk,  taken,  or  so 
much  injured  as  to  be  impossible  or  incon- 
venient for  passengers,  cattle  or  carriages, 
or  for  the  transporting,  conveying,  landing, 
shipping  or  depositing  of  any  goods  or  mer- 
chandise, the  company  shall,  at  its  own  ex- 
pense, before  any  such  road,  quay,  wharf, 
slope,  or  other  communication  shall  be  cut 
through,  raised,  sunk,  taken,  or  injured  as 
aforesaid,  cause  another  good  and  suflScient 
road,  quay,  wharf,  slope,  or  other  communi- 
c'&tion,  as  the  case  shall  require,  to  be  set  out 
and  made«nstead  thereof,  as  convenient  for 
passengers,  etc.,  and  for  transporting,  etc.. 


of  goods  and  merchandise,  as  the  said  road, 
quay,  wharf,  slope,  or  other  Communication 
so  as  to  be  cut  through,  raised,  sunk,  taken  or 
injured  as  aforesaid,  or  as  near  thereto  as 
may  be."  The  plaintiff  had  a  whaif  on  the 
river  Humber,  between  which  and  the  low 
water  mark  the  defendant  constructed  its 
railway  (in  the  line  prescribed  by  the  act  of 
parliament),  thereby  rendering  the  com- 
munication' between  the  wharf  and  the  river 
inconvenient  and  dangerous.  Held,  that 
the  plaintiff's  -wharf  was  thereby,  injured 
within  the  meaning  of  this  section  (which 
was  not  confined  to  an  injury  done  bodily  to 
the  wharf  itself) ;  that  he  was  entitled  to 
have  a  new  wharf  constructed  for  him  by 
the  defendant,  and  was  not  bound  to  apply 
for  compensation  under  another  section  of 
the  act,  which  empowered  a  sheriff's  jury  to 
assess  the  sum  payable  for  any  future  tem- 
porary or  perpetual,  or  recurring  damages, 
done  or  sustained  by  reason  of  the  taking  of 
land  for  the  purposes  of  the  act.  Bell  v. 
Hull  and  Selby  R'y  Co.,  6  Meeson  &  Welsby 
(Exchequer),  699,  1840;  Same  v.  Same,  2 
Eng,  E.  R.  &  Canal  Cases,  379,  1840. 


VI.  Benefits. 

544.  AUo-wance  of  benefits.  The  bene- 
fits are  to  be  considered  in  assessment  of 
damages.  Chicago  and  Mexican  Central 
R'y  Co.  V.  Ritter,  10  Amer.  &  Eng.  R.  R. 
Cases,  303  (Tex.),  1883;  BhUadelphia  and 
Erie  R.  R.  Co.  v.  Cake,  95  Pa.  St.,  139, 
1880. 

545.  —  The  incidental  benefits  to  the 
owner  which  may  be  set  off  against  his  inci- 
dental damages,  in  estimating  the  damages 
to  be  paid  him  for  the  taking  of  his  land  for 
railroad  purposes,  do  not  include  the  general 
advance  in  the  value  of  land  resulting  from 
the  construction  of  the  road.  Miss.  R'y  Co. 
V.  McDonald,  13  Heiskell  (Tenn.),  54.     1873. 

546.  —  While  the  general  advantage  re- 
sulting as  well  to  the  public  as  to  the  prop- 
erty which  is  the  subject  of  assessment  is  ^ 
not  to  be  considered  in  estimating  the  bene- 
fits .to  that  property,  yet  anything  and 
everything  connected  with  the  general  im- 
provement which  tends  to  increase  its  value 
or  usefulness  to  such  property  may  be  con- 
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sidered.  Pittsburgh  and  Lake  Erie  R.  B.  Co. 
V.  Robinson,  95  Pa..  St.,  426,  1880;  1  Amer. 
&  EDg.  R.  R.  Cases,  468. 

547.  — The  benefits  attending  the  con- 
struction of  the  railway  may  be  considered, 
even  althougli  such  benefits  are  only  those 
wliich  affect  other  lands  in  the  same  vicin- 
ity. Credit  Valley  R'y  Co.  v.  Spragge,  24 
Grant  Ch.  (Upper  Canada).  231.     1876. 

548.  —  That  the  plaintiffs  refused  to  avail 
themselves  of  the  advantages  which  may 
have  bfeen  afforded  them  by  the  railway  is 
of  no  moment,  for  tlie  question  is  not  as  to 
the  disposition  of  the  owners  of  tlie  prop- 
erty, but  whether  or  not  the  facilities 
afforded  by  the  improvement  have  advanced 
the  market  value  of  the  property.  Pitts- 
burgh and  Lake  Erie  B'y  Co.  v.  Robinson,  95 
Pa.  St.,  426,  1880;  1  Amer.  &  Eng.  R.  R. 
Cases,  468. 

549.  Disalloivauce  of  benefits.  The  pro- 
viso in  §  3  of  the  act  incorporating  the  New 
Jersey  Midland  R'y  Co.,  requiring  the  road 
to  be  laid  out  in  Sussex  county,  under  the 
charter  of  the  New  Jersey,  Hudson  and 
Delaware  R.  R.  Co.,  is  not  fulfilled,  eitlier  in 
terms  or  effect,  by  the  report  of  an  assess- 
ment made  under  the  charter  of  the  New 
Jersey  Western  R.  R.  Co.,  w^hich  states  that 
the  commissioners  have  taljen  into  consid- 
eration the  benefits  to  the  owner  from  such 
railroad.  The  benefits  should  not  be  esti- 
mated. Swayze  v.  New  Jersey  Midland  R'y 
Co.,  36  N.  J.  Law,  295,  1873;  12  Amer.  R'y 
Rep.,  404. 

550.  —  The  damage  done  to  one  piece  of 
land,  through  which  a  railway  is  run,  can- 
not be  compensated  by  benefits  accruing  to 
another  and  separate  piece  of  land  through 
wliich  it  does  not  run,  although  belonging 
to  the  same  person.  Todd  v.  Kankakee  and 
Illinois  River  R.  R.  Co.,  78  111.,  580.     1875. 

551.  —  The  owner's  damages  for  the  right 
of  way  to  a  railroad  over  his  land  cannot  be 
diminished  by  the  estimated  benefit  lilcely  to 
accrue  to  his  remaining  property  by  the 
building  of  the  road.  St.  Louis,  Arkansas 
&  Texas  R.  R.  Co.  v.  Anderson,  39  Ark., 
167.     1882. 

662.  — The  jury  should  assess  the  com- 
pensation due  the  owner  for  the  land  to  be 
appropriated  irrespective  of  benefits,  and  also 
his  damages  by  reason  of   the  diminished 


value  of  the  remainder  of  the  tract,  in  con- 
sequence of  such  appropriation.  Cincinnati 
and  Springfield  R'y  Co.  v.  Longworth,  80 
Ohio  St.,  108.     1876. 

553.  —  The  benefits  caused  to  the  land  by 
drainage  from  the  building  of  the  railroad 
cannot  be  considered ;  §  18,  art.  1,  of  the 
constitution  excludes  tlie  consideration  of  all 
advantages  that  may  result  to  the  owner  on 
account  of  the  improvemeu*;.  Britton  v. 
D.  M.,  0.  and  S.  B.  R.  Co.,  59  la.,  540,  1883; 
10  Amer.  &  Eng.  R.  R.  Cases,  413. 

554.  — Where  the  right  of  eminent  do- 
main is  exercised  to  take  land  for  a  railroad, 
the  "just  compensation"  to  the  owner,  re- 
quired by  the  constitution,  is  the  fair  casli 
value  of  tlie  land  taken,  if  the  owner  were 
willing  to  sell  and  the  company  to  buy  that 
particular  quantity,  at  that  place  and  in  that 
form.  This  must  be  actually  paid  in  money 
and  cannot  be  discharged  in  benefits  to  tlie 
residue  of  the  land.  Paducah  and  Metnphis 
R.  R.  Co.  v.  Stovall,  13  Heiskell  (Tenn.),  1. 
1873. 

555.  —  The  constitutional  guaranty  being 
regarded,  tlie  legislature  may,  however,  ad- 
ditionally award  to  the  owner  incidental 
damages  for  the  taking  of  the  land,  and  pre- 
scribe the  manner  of  their  assessment;  and 
may  properly,  as  an  offset  against  these 
damages,  allow  incidental  benefits  and  amel- 
iorations,    lb. 

556.  Side  tracks.  Under  the  acts  of  as- 
sembly the  owners  of  mills  and  manufacto- 
ries may  of  right  connect  their  private  sid- 
ings with  the  railways  in  their  vicinity;  and 
the  fact  that  such  right  exists  in  them  may 
largely  advance  the  market  value  of  their 
property  and  affect  the  question  of  damages 
for  taking  a  part  thereof  for  railroad  uses. 
Pittsburg  and  Lake  Erie  R.  R.  Co.  v.  Robin- 
son, 95  Pa.  St.,  426,  1880;  1  Amer.  &  Eng. 
R.  R.  Cases,  468. 

557.  Set-off  agniiist  damage  to  land  not 
taken.  The  benefits  to  the  remainder  of  the 
land  may  be  set  off  against  any  damages  sus- 
tained to  the  entire  tract  other  than  tlie 
actual  value  of  the  land  appropriated.  The 
value  of  the  land  actually  taken  must  be  al- 
lowed in  any  event.  New  Orleans  and  Pa- 
cifio  R'y  Co.  V.  Gay,  31  La.  An.,  430,  1879; 
Todd  V.  Kankakee  and  Illinois  River  B.  R 
Co.,  78  111.,  .530,  1875;  McReynofds  v.  Balti- 
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more  and  Ohio  R'y  Co.,  108  111.,  152,  1883; 
.  Page  v.  Chicago,  Milwaukee  and  St.  Paul 
R'y  Co.,  70  111.,  324,  1873;  Mayor,  etc.,  of  At- 
lanta V.  Central  R.  R.  and  Banking  Co.,  53 
Ga.,  130,  1874;  Fremont,  Elkhorn  and  Mis- 
souri Valley  R.  R.  Co.  v.  Whalen,  11  Neb., 
C85,  1881;  5  Amer.  &  Eng.  E.  R.  Cases,  364; 
.Samev.  Ward,  11  Neb.,  597,  1881. 

558.  What  benefits  may  be  considered. 
The  benefits  to  be  oflEset  are  only  such  as  the 
Jand  owner  derives  over  and  above  his  neigh- 
bors whose  land  is  not  taken.  Teho  and  Neo- 
slio  R'y  Co.  V.  Kingsberry,  61  Mo.,  51,  1875; 
Quincy,  Mo.  and  Pacific  R.  R.  Co.  v.  Ridge, 
67  ib.,  599,  1874:;J\lississippi  River  Bridge 
Co.  V.  Ring,  58  Mo.,  491,  1874;  Hosher  v. 
Kansas  City,  St.  Joseph  and  Council  Bluffs 
R.  R.  Co.,  60  Mo.,  803,  1875;  9  Atner.  E'y 
Eep. ,  330 ;  Wyandotte,  Kansas  City  and  North 
Western  R'y  Co.  v.  Waldo,  70  ib.,  639,  1879; 
Adden  v.  White  Mountains,  N.  H.,  R.  R.  Co., 
55  N.  H.,  413,  1875;  11  Amer.  E'y  Eep.,  246; 
Raleigh  and  Augusta  Air  Line  R.  R,  Co.  v. 
Wicker,  74  N.  C,  230,  1876;  Chapman  v. 
Oshkosh  and  Mississippi  River  R.  R,  Co., 
33  Wis.,  639,  1878. 


VII.    StBEETS,    PAEK3    AND    HIGHWAY^. 

1.  Streets. 

559.  Abutting'  owners  can  recover  dam- 
ages. The  dedication  of  a  street  to  the 
public  does  not  authorize  it  to  be  used  for  an 
•ordinary  railway  track,  and  the  municipal 
■authorities  cannot  authorize  it  to  be  so  used 
without  coinpensation  to  adjacent  owners. 
Grand  Rapids  and  Indiana  R.  R.  Co.  v. 
Heisel,  47  Mich.,  893,  1833;  10  Amer.  &Eng. 
E.  E.  Cases,  360 ;  Qrand  Rapids  and  Indiana 
-R.  R.  Co.  V.  Heisel,  38  Mich.,  63,  1878;  Terre 
Haute  and  Indianapolis  R.  R.  Co.  v.  Scott, 
74  Ind.,  29,  1881;  3  Amer.  &  Eng.  E.  E.  Cases, 
208 ;  Cox  V.  Louisville,  New  Albany  and  Chi- 
-cago  R.  R.  Co.,  48  Ind.,  178,  1874;  8  Amer. 
E'y  Eep.,  296;  Jeffersonville,  etc.,  R.  R.  Co. 
V.  Esterle,  18  Bush  (Ky.),  607,  1878;  Cosby 
V.  Owensboro  and  Russellville  R.  R.  Co.,  10 
£ush  (Ky.),  288,  1874;  Gulf,  Colorado  and 
Santa  Fe  R'y  Co.  v.  Graves,  10  Amer.  &  Eng. 
E.  E.  .Cases,  199  (Tex.),  1883. 


500.  —  Under  §  15,  art  II,  of  the 'constitu- 
tion of  the  state  of  Colorado,  the  owners  of 
lots  abutting  on  a  street  in  a  city  are  entitled 
to  compensation  for  the  use  of  the  street  for 
railroad  purposes.  Mollandin  v.  Union  Pa- 
cific R'y  Co.,  4  McCrary  (U.  S.  C.  C),  390. 
1883. 

561.  —  The  owner  of  an  abutting  lot  can- 
not prevent  the  use  of  a  street  for  a  Railway 
when  such  use  is  permitted  by  the  city  and 
is  authorized  by  an  act  of  the  legislature. 
This  is  upon  the  principle  that  the  adjoining 
proprietor  has  no  interest  in  the  fee  of  the 
street.  But  where  the  fee  of  the  street  re- 
mains in  him  subject  tp  the  public  ease- 
ment, the  rule  is  diflferent.  Stetson  v.  Chi- 
cago and  Evanston  R.  R.  Co.,  75  111. ,  74,  1874 ; 
Indianapolis,  Bloomington  and  Western  R. 
R.  Co.  V.  Hartley,  67  III.,  439,  1873. 

563.  —  Although  an  incorporated  town  or 
city  owns  the  fee  to  the  public  streets,  and 
may  rightfully  permit  a  railway  company 
to  occupy  and  use  a  public  street,  yet  the 
railroad  company  must  be  held  responsible 
to  property  owners  upon  the  street  for  such 
direct  and  physical  damage  as  shall  result 
from  the  construction  or  operation  of  the 
road.  Stone  v,  Fairbury,  Pontiac  and  North- 
western R.  R.  Co.,  68  111.,  394.    1873. 

563.  —  Where  a  railway  has  been  con- 
structed in  a  city  street  without  compensat- 
ing abutting  owners  who  own  the  soil  of 
the  street,  the,se  owners  have  a  right  of 
action  for  any  consequent  injury  to  their 
freehold,  such  as  injury  to  its  market  and 
rental  value,  and  annoyance  to  occupation. 
Grand  Rapids  and  Indiana  R.  R.  Co.  t>. 
Heisel,  88  Mich.,  62.     1878. 

564.  —  Damages  may  be  recovered  for 
the  diminution  of  the  value  of  adjacent 
property  by  smoke,  sparks,  cinders,  cracking 
of  the  walls  of  houses,  etc.  If  the  railway 
has  been  so  located  as  to  unreasonably  ob- 
struct the  abutting  lot  owner's  means  of 
access  over  the  street  to  and  from  his  lot ; 
or,  if  his  houses  have  been  injured  by  having 
smoke,  sparks  or  cinders  thrown  or  blown 
into  or  upon  them;  or  if  their  walls  have 
been  cracked  by  the  rapid  movement  of 
heavy  trains  of  cars,  he  is  entitled  to  re- 
cover for  the  damages  direcfly  resulting 
from  all  or  any  one  or  more  of  these  causes. 
Jeffersonville,  etc.,  R.  R.  Co.  v.  Esterle.  13 
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Bush  (ky.).  667,  1878;  Elizabethtown,  etc., 
R.  R.  Co.  V.  Combs,  10  Bush  (Ky.),  383, 
1874. 

565.  —  Where  a  railway  has  been  so 
located  in  a  street  as  to  depiiye  the  owner 
of  an  adjacent  lot  of  the  means  of  ingress 
and  egress  to  and  from  bis  lot  with  ordinary 
veliicles  on  either  side  of  the  road  when 
trains  are  passing  or  standing  in  the  street, 
he  may  recover  from  the  company  such 
damages  as  he  has  sustained  thereby.     lb. 

566.  —  ordinances.  Where  an  ordinance 
of  a  town  authorizing  a  railway  company  to 
build  its  road  on  a  street  of  a  town  pro- 
vides that  the  company  shall  be  bound  to  pay 
all  damages  that  may  accrue  to  property 
owners  on  such  street  by  reason  of  the  con- 
struction of  such  railroad,  an  action  will  lie 
on  the  Ordinance,  against  the  cofnpany,  in 
favor  of  any  property  owner  whose  property 
is  injured  by  the~ construction  of  the  road, 
either  by  depi-eciation  in  value  Or  loss  of 
business  sustained  during  the  building  of 
the  'road  and  after  its  construction.  St. 
Louis,  Vandalia  and,  Terre  Haute  R.  R.  Co. 
V.  Haller,  83  111.,  308.     1876. 

567.  Abutting  owners  cannot  recover 
damages.  An  abutting  owner,  having  no 
ownership  in  the  soil  of  a  street,  cannot  re- 
cover damages  for  the  use  of  the  street  for 
Steam  railway  purposes.  Qreene  v.  Neiv  York 
Central  and  Hudson  River  R.  R.  Co.,  13  Ab- 
bott's New  Cases  (N.  Y.),  134  1833;  Houston 
and  Texas  Central  R.  R.  Co.  v.  Odum,  53 
Tex.,  343, 1880;  3  Amer.  &  Eng.  R.  R.  Cases, 
503 ;  Barney  v.  Keokuk,  94  V.  S. ,  331;  9  Amer. 
E'y  Rep.,  3d8,  1876;  Botts  v.  Mo.  Pacific  R. 
R.  Co.,  11  Mo.  App..-589,  1882  ;*iJto  Grande 
R.  R.  Co.  V.  Brownsville,  45  Tex.,  88,  1876; 
13  Amer.  R'yRep.,  333;  Elizabethtown  and 
Paducah  R.  R.  Co.  v.  Thompson,  79  Ky.,  53, 
1880. 

568.  —  If  the  owner  of  lots  fronting  on  a 
street  in  a  city  does  not  own  the  street  in 
front  of  his  lots,  subject  to  a  public  ease- 
ment, he  cannot  maintain  an  action  for  dam- 
ages for  building  a  railroad  on  the  street, 
except  fbr  special  damages  by  reason  of  a 
nuisance  caused  by  the  obstruction  of  a  pub- 
lic street.  Severy  v.  Central  Pacific  R.  R. 
Co.,  51  Cal.,  194, 1875;  13  Amer.  E'y  Rep., 
103. 

669.  —  An  abutting  owner  who  does  not 


own  the  fee  in  the  street  cannot  recover  for 
any  injury  to  his  freehold  resulting  from  the 
presence  of  a  railroad  in  the  street,  but  only 
for  such  damages  as  he  can  prove  arising 
from  such  misconduct  of  the  company  as 
constitutes  a  nuisance,  such  as  leaving  cars 
standing  for  an  unreasonable  time  in  front 
of  the  premises,  unnecessary  noises,  and 
running  trains  at  improper  speed.  In  so  far 
as  the  proper  operation  of  the  road  dimin- 
ishes the  value  of  his  estate  it  is  damnum 
absque  injuria.  Grand  Rapids  and  Indiana 
R.  R.  Co.  V.  Heisel,  38  Mich.,  63.     1878. 

570.  — A  railway  company  was  author- 
ized by  its  charter  to  construct  its  line  to 
any  given  point  in  the  town  of  Warren.  It 
built  its  road  on  a  public  street  immediately 
in  front  of  plaintiff's  premises,  who  brought 
suit  to  recover  damages  for  the  inconven- 
ience and  annoyance  occasioned  thereby. 
Held,  that  the  discretion  of  the  directors  of 
the  company  in  selecting  the  route  of  the 
road  could  not  be  inquired  into  by  the  court. 
Held,  further,  thalt  in  the  absence  of  any  ex- 
press provision  therefor  in  the  charter,"  the 
company  was  not  liable  in  damages  for  the 
annoyance  to  a  property  owner  fronting  on 
a  public  street  so  taken,  caused  by  the  pas- 
sage of  trains,  the  cinders  and  smoke  and 
the  hindrance  to  the  passage  of  carriages. 
Struthers  v.  Dunkirk,  Warren  and  Pitts- 
burg R'y  Co.,  87  Pa.  St.,  383.     1878. 

571.  —  A  railway  embankment  was  con- 
structed in  the  middle  of  street,  with  the 
consent  of  the  city  of  Owensboro,  leaving  a 
passway  on  either  side  from  six  to  thirteen 
feet  wide,  exclusive  of  the  sidewalk,  so  that 
vehicles  meeting  could  in  most  places  pass 
without  difficulty.  Held,  that  it  was  not 
such  an  appropriation  of  the  street  as  gave 
the  adjacent  lot  owners  a  cause  of  action 
against  the  railway  company.  Cosby  v. 
Owensboro  and  Russellville  R.  R.  Co.,  10 
Bush  (Ky.),  388.     1874. 

573.  —  The  owners  of  abutting  property 
in  the  streets  of  Dubuque  cannot  recover 
damages  for  the  location  of  a  I'ailway  on 
such  streets.  The  city  being  organized  under 
special  charter,  the  provisions  of  the  Code  of 
Iowa  do  not  apply.  Simplot  v.  Chicago, 
Milwaukee  and  St.  Paul  R'y  Co.,  16  Federal 
Reporter,  850.     1883. 

673.  —  Under  the  statutes  of  Illinois,  an 
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a<ljoining  land  owner,  where  no  portion  of 
his  land  is  actually  taken  or  sought  to  be 
condemned  for  public  use,  is  not  entitled  to 
have  proceedings  instituted  to  ascertain 
what  damages  his  property  miay  sustain  in 
consequence  of  the  construction  and  opera- 
tion of  a  railway  upon  contiguous  or  adja- 
cent lands  in  which  he  has  no  interest. 
Peoria  and  Rock  Island  B'y  Co.  v.  Schertz, 
84  111.,  135,  1876;  16  Amer.  E'y  Rep., 
434. 

574.  —  property  not  abutting.  Plaintiff 
is  owner  and  occupant  of  an  unplatted  tract 
Of  land  adjoining  a  platted  tract,  and  abut- 
ting, in  patt,  upon  the  head  of  a  street,  laid 
out  on  such  platted  trafct ;  held,  that  plaintiff, 
simply  as  owner  and  occupant  aforesaid,  has 
no  estate  or  interest  in  a  part  of  such  street 
upon  which  his  tract  does  not  abut,  and 
that,  therefore,  he  cannot  complain  of  ob- 
structions placed  and  maintained  in  such 
part  by  a  railroad  company,  upon  the  ground 
of  an  appropriation  of  the  same,  without 
compensation  to  him  made  or  secured. 
Shaubut  V.  St.  Paul  and  Sioux  City  R.  R. 
Co.,  21  Minn.,  503;  19  Amer.  R'y  Rep.,  323* 
1875. 

575.  Action  for  constrnction  without 
assessment  of  damages.  The  Baltimore  and 
Potomac  R.  R.  Co.  was  authorized  by  act  of 
congress,  May  21,  1873,  to  lay  its  track  along 
Sixth  street,  paying  any  damage  sustained 
by  the  owners  of  property.  If  the  company 
could  not  agree  with  the  owner,  it  was  re- 
quired to  cause  the  damage  to  be  assessed  by 
a  jury.  This  the  company  neglected  to  do, 
and  the  court  decided  that  the  owner  could 
maintain  an  action  on.  the  case  for  such  neg- 
lect of  the  company,  and  that  the  plaintiff 
could  recover  in  such  action  all  the  damages 
resulting  to  his  property.  >  Dickson  v.  Balti- 
more and  Potomac  B.  R.  Co.,  3  MacArthur 
(Dist.  of  Columbia),  363.     1879. 

576.  Additional  tracks.  Where  a  rail- 
way company  has  been  granted  the  right  by 
the  city  council  "to  occupy  with  its  track  the 
street  of  a  city,  the  laying  down  of  an  addi- 
tional track  without  the  consent  of  the 
municipal  authorities  does  not  of  itself  con- 
stitute a  nuisance  or  entitle  an  adjacent 
prop3rty  owner  to  damages  therefor.  Davis 
V.  Chicago  and  Northwestern  R'y  Co.,  46  la., 
389,  1877;  16  Amer.  R'y  Rep.,  45. 


577.  Alleys.  A  city  may  authorize  the 
use  of  an  alley  for  railway  purposes.  Heath 
V.  Des  Moines  and  St.  Louis  R.  R.  Co.,  10 
Amer.  &  Eng.  R.  R.  Cases,  313  (la.).    1883. 

578.  —  abutting  owner.  Where  a  lot 
abuts  upon  an  alley  upon  which  a  railway 
is  built  with  the  consent  of  the  city  au- 
thorities, if  the  owner  of  the  lot  is  tijiereby 
deprived  of  a  public  right  which  he  has  en- 
joyed in  connection  with  his  premises,  and 
in  consequence  thereof  he  sustains  damages 
in  excess  of  that  shared  by  the  public  gen- 
erally, he  may  recover  for  such  excess. 
Oottschalk  v.  Chicago,  Burlington  and 
QuincyR.  R.  Co.,  14  Neb.,  550.     188!. 

579.  Benefits.  Where  a  lot  is  divided  by 
a  street  laid  through  the  same,  benefits  to 
one  part  of  the  property  cannot  be  set  off 
against  damage  to  the  other  pai't  on  the 
other  side  of  the  street  by  the  laying  of  rail- 
road tracks  in  tlie  street  so  as  to  prevent 
access  to  the  same,  and  excluding  ordinary 
travel  on  the  street.  Pittsburg,  Ft.  Wayne 
and  Chicago  R.  R.  Co.  v.  Reich,  101  111.,, 157. 
1881. 

580.  Bridge.  The  embankments  at  the 
ends  of  a  bridge,  made  necessary  in  restor- 
ing a  highway  to  its  former  usefulness,  are 
a  part  of  the  railway  Structure,  and  a  party 
incidentally  injured  in  their  construction 
has  as  perfect  a  remedy  against  the  company 
for  consequential  damages  as  for  a  direct  in- 
jury by  it  in  the  original  construction  of  the 
road.  Burritt  v.  City  of  New  Haven,  43 
Conn.,  174.     1875. 

581.  Change  of  statute;  additional 
tracks.  Where  a  railroad  company  duly  au- 
thorized by  an  ordinance  of  a  city,  and  also 
by  virtue  of  §  1331,  Revision,  constructed  its 
track  along  a  certain  street,  it  was  held  that 
the  successor  in  interest  of  said  company 
had  no  right,  after  §  464  of  the  Code  took 
effect,  to  construct  switches  or  side  tracks 
on  the  street  without  making  compensation 
to  the  abutting  lot  owners  for  injuries  result- 
ing therefrom.  Drady  v.  Des  Moines  atid 
Ft.  Dodge  R.  R.  Co.,  57  la.,  393.     1881. 

5g2,  — The  compensation  provided  by  § 
464,  as  amended,  cannot  be  limited  to  dam- 
ages for  change  of  grade,  but  it  includes  all 
legitimate  damages ;  and  where  the  occupa- 
tion of  the  street  was  iinlawful,  a  party,  if 
in jm-ed  thereby,  may  maintain  an  action  for 
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the  trespass  before  permanent  damages  are 
assessed.'    lb. 

5  S3.  — Where  a  part  of  a  statute  is  uncon- 
stitutional, that  fact  does  not  authorize  the 
court  to  declare  the  remainder  void  if  the 
provisions  are  distinct  and  separable.  Even 
if  the  defendant  in  this  case  could  not  be 
denied  the  right  to  construct  the  switch  in 
question,  yet  it  can  be  done  only  upon  mak- 
ing compensation  therefor.    lb. 

584.  Charter.  The  grant  in  a  charter  to 
a  railroad  company  to  run  its  road  through 
a  town  cannot  operate  as  a  grant  of  the  use 
of  the  street  to  the  company.  St.  Louis, 
Vandalia  and  Terre  Haute  R.  B.  Co.  v.  Hal- 
lev,  83  111.,  308.     1876. 

585.  —  A  charter  to  build  a  railroad  to  a 
city  imports  authority  to  extend  the  road 
within  the  corporate  limits,  and  the  statute 
confers  on  a  railroad  having  such  charter 
the  right  to  use  any  public  street  within 
such  city,  without  making  compensation 
therefor;  the  particular  street  being  either 
agreed  upon  with  the  authorities  of  the  city 
or  designated  in  the  manner  pointed  out  by 
the  statute.  Houston  and  Texas  Central  B. 
M.  Co.  V.  Odum,  53  Tex.,  343,  1880;  3  Amer. 
&  Eng.  E.  R.  Cases,  503. 

588.  Connecting  street.  The  Railway 
Clauses  (Scotland)  Act  provides,  by  §^46  and 
49,  that  where,  in  the  construction  of  a  rail- 
"way,  a  road  is  interfered  with  so  as  to  be- 
come impassable  or  dangerous,  the  railway 
company  shall  restore  it,  or  provide  a  sub- 
stituted one.  A  railway  company  having, 
in  the  exercise  of  statutory  powers,  raised 
the  level  of  a  street,  and  in  so  doing  closed 
up  one  entrance  of  another  street  which 
joined  the  former  at  right  angles,  held,  that 
no  part  of  the  latter  street  had  been  touched 
or  interfered  with  in  terms  of  the  above 
clauses,  and  therefore  that  the  railway  com- 
pany was  not  bound  to  provide  a  substituted 
road.  Law  v.  Caledonian  B'y  Co.,  13  Scotch 
Session  Cases  (3d  series),  1132.    1851. 

587.  Const! tntional  law.  Section  27,  art., 
4,  Const,  of  1865,  which  provides  that  "  the 
general  assembly  shall  not  pass  special  laws 
granting  to  any  individual  or  company  the 
right  to  lay  down  railroad  tracks  in  the 
streets  of  any  city  or  town,"  was  prospective 
in  its  operation  only  and  did  not  repeal  an 
act  in  force  at  the  time  of  the  adoption  of 


the  constitution,  giving  such  a  right.  At- 
lantic and  Paoifle  B.  R.  Co.  v.  City  of  St. 
Louis,  66  Mo.,  338.     1877. 

588.  Cnl  de  sac.  A  street  or  public  <mI 
de  sac  on  or  under  which  a  railway  com- 
pany has  been  authorized  to  construct  its 
line  may  be  used  by, the  company  without 
compensation  to  the  abutting  property  own- 
ers. Soueh  V.  Hast  London  B'y  Co.,  Law 
Reports,  16  Equity  Cases,  108.     1873. 

589.  Ejectmsnt.  An  abutting  lot  owner 
is  seized  of  the  fee  to  the  center  of  the 
street,  and  he  may  maintain  ejectment 
against  a  railway  company  for  occupying 
the  same  without  payment  of  damages. 
Terre  Haute  and  Southeastern  B.  B.  Co.  v. 
Bodel,  89  Ind.,  138,  1883;  10  Amer.  &  Eng. 
E.  R.  Cases,  284. 

590.  Embankments.  Where  a  municipal 
charter  allows,  a  railroad  may  be  constructed 
on  a  street  by  permission  of  the  municipal 
authorities,  and  neither  the  municipality 
nor  the  raUi'oad  company  will  be  responsible 
for  the  inconvenience  and  damage  resulting 
from  such  construction.  But  this  rule  ap- 
plies only  to  a  railroad  constructed  on  the 
grade  of  the  street,  where  the  only  obstruc- 
tion is  the  passage  of  the  trains,  and  not 
where  embankments  have  been  made  above 
the  grade,  or  where  the  street  is  used  for  side 
tracks  or  other  structures  for  the  conven- 
ience of  the  road.  Tate  v.  Missouri,  Kansas 
and  Texas  R'y  Co.,  64  Mo.,  149.     1876. 

591.  —  Where  a  city  had  established  no 
grade  of  a  street  upon  which  the  plaintiff 
had  a  lot,  and  upon  which  he  built  a  house, 
and  a  railway  company,  with  the  assent  and 
by  perniission  of  the  city,  filled  up  the  space 
between  an  original  embankment  and  the 
plaintiflE's  lot,  so  as  to  pi-event  access  to  his 
lot  hy  wagons  and  carriages  from  the  street, 
it  was  held  that,  as  this  was  a  special  in- 
jury to  the  plaintiff,  and  peculiar  to  him,  he 
was  entitled  to  recover  for  the  damages  in  a 
suit  by  him  against  the  city.  City  of  Peldn 
V.  Winkel,  77  111.,  56.     1875. 

592.  Excavations.  The  owner  of  property 
in  a  city  where  the  fee  of  the  streets  is  in 
the  public,  cannot  recover  damages  for  the 
excavation  of  an  adjacent  street  by  a  railroad 
in  making  a  crossing  for  its  track,  under  a 
license  properly  granted  by  the  city,  and 
when  the  work  is  done  in  a  careful  and  skil- 
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f  ul  manner.  Franz  v.  Sioux  City  and  Pem- 
bina R.  R.  Co.,  55  la.,  107.     1880. 

593.  —  In  an  action  for  damages,  for  in- 
juries occasioned  to  plaintiff's  premises  by 
an  unauthorized  excavation,  by  defendant, 
of  a  public  street  in  front  thereof,  held, 
that  if  defendant  claims  that  plaintiflE  is  not 
entitled  to  damages  for  the  full  amount  of 
the  diminution  of  value  suffered  by  his  prop- 
erty, in  consequence  of  the  excavation  as 
it  is,  because  that  excavation  can  be  refilled 
at  an  expense  less  than  the  amount  of  such 
diminution  of  value,  it  is  for  defendant  to 
establish  this  claim ;  and,  in  order  to  estab- 
lish the  same,  it  must  necessarily  \)b  made  to 
appear  that  the  plaintiff  has  the  right  to 
■refill.  Karst  v.  St.  Paul,  Stillwater  and 
■Taylor's  Falls R.  R.  Co.,  23  Minn.,  401.  1877. 

59i.  —  Where  a  railway  company  con- 
structed its  track  along  a  public  street  in 
front  of  plaintiff's  lots,  occupied  by  him  for 
mercantile  business,  under  an  ordinance  of 
the  town  granting  the  right  so  to  do,  but 
which  required  the  company  to  pay  all  dam- 
ages to  the  property  owners  on  such  street 
that  might  accrue  in  consequence  thereof, 
'  and  the  company,  in  constructing  its  road, 
made  a  deep  excavation  in  the  street  in  front 
of  plaintiff's  lots,  which  diminished  the 
value  of  the  lots  and  injured  the  plaintiff's 
business  by  making  his  place  difficult  of  ac- 
cess and  hazardous  for  teams  to  approach 
the  same,  held,  that  the  company,  by  accept- 
ing the  ordinance  and  acting  under  it,  be- 
came bound,  by  its  terms,  to  pay  the  plaintiff 
all  damage  caused  to  his  property,  and  also 
damages  in  his  business.  St.  Louis,  Van- 
dalia  and  Terre  Haute  R.  R.  Co.  v.  Capps, 
67  111.,  607.     1873. 

695.  Grade.  Wliile  a  i^ilway  company 
may,  when  licensed  by  the  proper  authori- 
ties, occupy  a  street  or  alley,  yet  if  in  laying 
down  its  track  it  so  changes  the  established 
grade,  or  in  any  other  manner  so  lays  its 
tracks  as  to  permanently  obstruct  access  to 
an  adjoining  lot,, or  if  it  unnecessarily  and 
unreasonably  leaves  its  cars  standing  on  the 
track  so  as  to  interfere  with  approach  to  the 
lot,  the  lot  owner  may  recover  damages 
therefor,  and  a  petition  which  in  general 
terms  charges  such  wrongs  is  good  as  against 
attack  made  simply  by  objecting  to  the  ad- 
mission of  testimony.  Central  Branch  Union 


Pacific  R.  R.  Co.  v.  Jteme,  S3  Kans.,  685. 
1880. 

596.  —  In  assessing  damages  for  "  em- 
bankment "  and  "excavation  "  in  a  street  in 
front  of  property,  the  burden  is  on  the  com- 
pany to  show  that  there  was  an  established 
grade  of  the  street  to  which  it  conformed. 
Pittsburgh,  Virginia  and  Charleston  R.  R. 
Co.  V.  Rose,,n  Pa.  St.,  363,  1873;  6  Amer. 
E'y  Rep.,  3i3. 

597.  — Certain  acts  of  Qongress  author- 
ized the  Baltimore  and  Potomac  E.  E.  Co.  to 
extend  its  line  of  railroad  into  the  District 
of  Columbia,  and  along  K  street  in  the  city 
of  Washington,  upon  the  established  grade 
of  said  street.  The  plaintiff  was  a  lot  owner 
on  K  street,  and  sued  the  company  for  dam- 
age caused  to  his  propei'ty  by  the  neglect  of 
the  company  to  provide  proper  means  to 
carry  off  the  water,  which  formed  into  pools 
and  deep  holes  in  front  of  and  near  said 
property,  in  consequence  of  the  embank- 
ment of  the  road.  That  said  embankment 
also  rendered  the  plaintiff's  lots  inaccessible 
and  useless  as  places  of  business  or  resi- 
dence. Held,  that  as  the  road  was  built  in 
conformity  to  a  grade  which  had  been  pre- 
scribed by  acts  of  congress,  it  was  therefore 
a  lawful  road,  and  the  damages  resulting 
therefrom  must  be  borne  by  the  lot  owners. 
JYottingham  v.  Baltimore  and  Potomac  R. 
R.  Co.,  3  Mac  Arthur  (Dist.  of  Columbia), 
517.     1879. 

598.  Grant  of  city.  The  fact  that  a  city 
has  gi-anted  a  railway  a  right  to  lay  its  track 
upon  one  of  its  streets  does  not  deprive  the 
owner  of  adjacent  property  of  the  right  to 
maintain  an  action  therefor,  if  he  has  suf- 
fered special  injury  not  common  to  the  pub- 
lic. Frith  V.  City  of  Dubuque,  45  la.,  406. 
1877. 

599.  —  In  an  action  by  an  adjacent  owner 
against  a  railway  company  for  damages  for 
the  occupation  of  a  street,  whereby  access 
to  his  property  is  obstructed  and  its  value 
depreciated,  the  deed  of  right  of  way  by  the 
owner  is  admissible  as  evidence.    lb. 

600.  —  The  plaintiff  in  such  an  action,  is 
entitled  to  recover  such  special  damages  as 
he  may  have  suffered  from  the  time  the 
street  was  obstructed  until  the  commence- 
ment of  his  action.     lb. 

601.  —  The  city  which  has  granted  the 
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railway  company  the  right  to  use  its  street 
does  not  thereby  become  liable  for  its  ob- 
struction to  the  adjacent  owner.    76. 

602.  Injunction.  Where  the  fee  of  a 
street  is  in  an  adjoining  land  owner,  a  rail- 
way company  will  be  restrained  by  injunc- 
tion from  using  the  street  for  railway 
purposes  without  compensation.  Henderson 
V.  N.  Y.  Central  R.  R.  Co.,  17  Hun  (N.  Y.), 
844,  1879;  Same  v.  Sane,  78  N.  Y.,  433,  1879; 
Railway  Co.  v.  Lawrence,  38  Ohio  St.,  41, 
1882. 

603.  —  The  clause  of  the  constitution 
which  provides  that  "private  property  shall 
not  be  taken  or  damaged  for  public  use, 
without  just  compensation,"  must  receive  a 
reasonable  and  practicable  interpretation; 
where  the  property  is  not  taken,  the  dam- 
ages must  be  real  and  not  speculative.  If 
the  property  is  not  worth  less  in  consequence 
of  the  construction  of  the  railroad  in  its 
vicinity,  or  upon  a  street  upon  which  the 
lots  abut,  than  if  no  road  were  constructed, 
the  owner  will  not  be .  entitled  to  damages, 
and  cannot  enjoin  the  construction  of  the 
road  in  the  street  in  pursuance  of  the  com- 
pany's charter  and  the  license  of  the  city 
authorities.  Chicago  and  Pacific  R,  R.  Co, 
V.  Francis,  70  111.,  338.     1873. 

604.  Legislative  power.  Although  a  high- 
way is  devoted  to  one  public  use  the  legis- 
lature may  devote  it,  concurrently,  to 
another  public  use,  so  far  as  declaring  a 
necessity  for  that  other  use  is  concerned. 
Prospect  Park  and  Coney  Island  R.  R.  Co., 
In  re,  67  N.  Y.,  371,  1S76;  15  Araer.  R'y 
Kep.,  103;  aflBrming  Sam,e  Case,  8  Hun 
(N.  Y.),  30,  1876. 

605.  —  A  street  is  a  public  franchise,  and 
cannot  be  invaded  except  by  direct  legis- 
lative grant.  Pennsylvania  R.  R.  Co.  's  Ap- 
peal, 93  Pa.  St.,  150,  1880;  3  Amer.  &  Eng. 
E.  R.  Cases,  507. 

606.  Levee.  The  appropriation  of  a  pub- 
lic levee  by  a  railway  company,  for  the 
purpose  of  erecting  thereon  permanent 
structures,  such  as  depot  building,  side 
tracks,  etc.,  would  create  such  obsti'uotions 
as  would  defeat  or  extinguish  the  public 
use,  and  is  not  within  the  grant  of  power, 
without  an  agreement  with  the  local  author- 
ities as  prescribed  by  the  statute.  Oregon 
ISy  Co.  V.  Portland,  9  Oreg.,  231.     1881. 


007.  Measure  of  damages.  The  measure 
of  damages  is  the  difference  between  the 
rental  value  of  the  property  with  the  road 
as  constructed,  and  its  rental  value  if  the 
road  had  been  properly  constructed.  O'Con- 
nor V.  St.  Louis,  Kansas  City  and  Northern 
R'y  Co.,  56  la.,  735,  1881;  5  Araer.  &  Eng. 
R.  R.  Cases,  335. 

608.  —  The  recovery  of  damages  against 
a  railroad  company  for  injury  to  property 
fronting  on  a  street  in  a  city  over  wliich  its 
line  passes  is  confined  to  the  direct  pliysical 
injury  done  to  the  property  by  the  operation 
of  the  road;  and  it  is  erroneous  to  permit 
the  plaintiff  to  prove  that  the  value  of  the 
property  and  its  rental  value  are  affected 
injuriously.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  McOinnis,  79  111.,  269. 
1875. 

609.  —  The  measure  of  damages  which  a 
lot  owner  may  recover,  if  entitled  to  recover 
at  all,  is  the  diminution  in  value ,  of  his 
houses  and  lot  occasioned  by  the  location  of 
the  railway,  and  the  uses  to  which  they  are 
authorized  to  be  put  by  the  grant  from  the 
city  authorities.  If  the  location  and  opera- 
tion of  the  roads  in  front  of  the  houses 
diminished  their  value,  then  the  diminution 
should  be  jiroportioned  to  their  value  just 
preceding  the  time  at  which  it  became  gen- 
erally known  that  the  street  had  been 
selected  as  the  line  of  the  road.  Jefferson- 
ville,  etc.,  R.  R.  Co.  v.  Esterle,  13  Bush{Ky.), 
667.     1878. 

610.  —  The  principles  on  \viiich  to  assess 
the  damages  resulting  to  a  freehold  from  the 
operation  of  a  railway  on  the  adjacent  street 
are  the  same  as  if  no  street  had  previously 
existed;  and  its  existence  would  only  be  a 
circumstance  tending  to  diminish  the  recov- 
ery. Orand  Rapids  and  Indiana  R.  R.  Co. 
V.  Heisel,  38  Mich,,  62.     1878. 

611.  —  It  seems  that,  in  proceedings  by  a 
railway  company  to  acquire  a  right  to  lay  its 
tracks  in  a  street  or  highway,  the  fee  of 
which  is  in  the  owner  of  the  adjoining  land, 
the  proper  compensation  is  the  full  value  of 
the  land  taken,  and  a  fair  and  adequate  com- 
pensation for  all  the  injury  the  owner  has 
sustained  and  will  sustain  by  the  making  of 
the  railroad  over  his  land.  For  this  purpose 
it  is  proper  to  determine  the  effect  the  con- 
version of  the  street  into  a  railroad  track  will 
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have  upon  the  residue  of  the  owner's  land. 
Henderson  v.  New  York  Central  R.  R.  Co.,  78 
N.  Y.,  423.     1879. 

612.  —  In  a  proceeding  to  acquire  a  right 
of  way  for  a  side  track  along  a  street  upon 
which  the  defendant  had  twenty-eight  lots 
lying  together,  and  constituting  an  entire 
tract,  the  petition  only  referred  to  the  lots 
abutting  upon  the  street,  and  asked  for  an 
assessment  of  damages  in  respect  to  them. 
On  the  trial  the  defendant  offered  proof  of 
damage  to  the  entire  ground,  which  the  court 
refused.  Held,  that  under  the  petition  the 
court  ruled  properly.  If  the  defendant  had 
filed  his  cross-petition,  setting  up  that  he 
was  the  owner  of  the  other  ground  not  de- 
scribed in  the  original  petition,  which  would 
be  damaged,  and  claimed  that  the  damages 
thereto  might  be  assessed,  it  seems  that  he 
might  have  had  the  damages  assessed  which 
would  be  caused  to  the  entire  piece  of  ground. 
Mix  V.  Lafayette,  Bloomington  and  Missis- 
sippi Ry  Co.,  67  lU.,  319.     1873. 

613.  —  Where  the  fee  of  a  street  or  high- 
way is  in  the  adjacent  proprietor,  he  is  entitled 
to  recover  damages  from  a  railway  company 
for  its  occupation  of  the  street;  and  such 
damages  are  to  be  assessed  like  damages  for 
the  appropriation  6f  right  of  way.  Kucfte- 
man  v.  C.  C.  and  D.  B'y  Co.,  46  la.,  366, 
1877;  16  Amer.  R'y  Rep.,  16. 

614.  —  The  owner  of  adjacent  property  is 
not  limited  in  his  recovery  to  the  actual 
value  of  the  land  taken,  but  he  may  re- 
cover all  such  damages  as  result  pi-oxi- 
mately  from  the  use  for  which  it  is  taken. 
lb. 

615.  —  Where  a  railway  company  built 
its  road  along  the  street  of  a  town,  under 
an  ordinance  granting  the  right  of  way  upon 
condition  that  the  company  should  pay  all 
damages  that  might  accrue  to  the  property 
owners  on  such  street,  by  I'eason  of  the  con- 
struction of  the  road,  it  was  held  that  the 
company  was  liable  to  a  pi-operty  owner  for 
whatever  deterioration  in  value  the  real  es- 
tate may  have  undergone  in  consequence  of 
laying  tlie  railroad  track,  and  for  damages 
for  interruption  to  his  business  during  such 
time  as  it  would  necessarily  require  to  pro- 
vide another  equally  eligible  place  and  re- 
move thereto;  and  that  the  damage  to  his 
business  during  such  time  should  be  ascer- 


tained by  proof  of  the  probable  reasonable 
profits  which  might  have  been  made  had 
there  been  no  interruption  to  the  business. 
St.  Louis,  Vandalia  and  Terre  Haute  R.  R. 
Co.  V.  Capps.  72111.,  188.     1874. 

616.  — Where  the  street  is  unlawfully 
taken  and  an  action  is  brought  for  the 
wrong,  it  is  error  to  allow  evidence  of  dam- 
ages upon  the  basis  of  a  permanent  occupa- 
tion of  the  street.  Hartz  v.  St.  Paul  and 
Sioux  City  R.  R.  Co.,  21  Minn.,  358, 1873;  18 
Amer.  R'y  Rep.,  430. 

617.  —  Individuals  owning  lands  boundedi 
by  a  public  street  are  entitled  to  occupy  u^ 
to  the  line  of  such  street,  and  to  the  use  of 
the  street  for  any  purposes  connected  with 
such  occupation  not  conflicting  with  the 
right  and  easement  of  a  railway  company 
under  a  license  to  lay  down  its  rails  on 
such  street;  and  their  damage  for  the  taking 
by  such  company  of  a  portion  of  the  land 
for  the  use  of  the-  railroad  should  be  ap- 
praised upon  that  basis.  Syracuse  Northern 
B.  R.  Co.  V.  Alexan<ier,  3  Thompson  &  Oook 
(N.  Y.  Supreme  Ct.),  784.     1874. 

618.  —  In  case  of  the  building  and  op- 
erating a  raih-oad  through  the  streets  of  a 
municipality  under  an  ordinance  granting 
perrtiission  therefor,  the  owner  of  lands 
abutting  on  such  street  is  not  entitled  to  re- 
cover of  the  railroad  company  all  the  dam- 
ages sustained  by  him  by  the  location  and 
operation  of  the  road,  including  the  loss  by 
depreciation  in  the  market  value  of  his  prop- 
erty, and  which  are  common  to-  other  own- 
ers or  the  public,  but  his  right  to  recover 
must  be  limited  to  such  damages  as  are  pe- 
culiar to  his  property,  and  which  are  of  a 
physical  nature,  such  as  the  cutting  oflE  of 
access  to  his  premises,  jarring  of  his  build- 
ings, casting  smoke  and  cinders  upon  his 
dwellings,  etc.  Chicago  and  Western  Indi- 
ana R.  R.  Co.  V.  Berg,  10  Bradwell  (111.), 
607;  Same  v.  Oeorge,  ib.,  646;  Same  v.  Phil- 
lips, ib.,  648,  1882. 

619.  —  The  depreciation  of  the  value  of 
property  by  reason  of  the  construction  and 
operation  of  a  railway  through  an  adjacent 
street,  or  annoyance  from  noise  necessarily 
attending  the  same,  is  no  ground  for  an  ac- 
tion by  the  lot  owner;  nor  is  an  annoyance 
from  smoke  and  fire,  unless  he  is  damaged 
by  their  actual  contact  with  his  premises. 


350 


EMINENT  DOMAIN. 


Streets,  Parks  and  Highways. 


Cosby  V.  Owensboro  and  Russellville  R.  R. 
Co.,  10  Bush  (Ky.),  288.     1874. 

629.  —  It  was  alleged  that  part  of  the 
house  of  a  land  owner  was  over  the  street 
line.  The  court  charged  "that  the  true  rule 
was  to  assess  the  damages  to  the  property, 
houses  and  lots,  considering  the  houses  to  be 
on  the  proper  line.'"  Held,  to  be  proper. 
Pittsburgh,  Virginia  and  Charleston  JR.  R. 
Co.  V.  Rose,  74  Pa.  St.,  363,  1873;  6  Amer. 
R'yRep.,  843. 

621.  —  On  the  assessment  of  damages  to 
an  adjoining  lot  owner,  caused  by  the  estab- 
lishment of  a  side  track  of  a  railroad  in  a 
public  street  of  a  town,  it  is  error  for  the 
court,  by  instruction,  to  exclude  from  the 
estimate  of  damages  the  obstruction  of  the 
street  from  the  necessary  running  of  railway 
trains.  Mix  v.  Lafayette,  Blooniington  and 
Mississippi  Ky  Co.,  67  111.,  319.     1873. 

622.  —  Damage  from  smoke,  soot  or  flre 
from  locomotives,  thrown  or  blown  into  or 
against  adjacent  houses,  will  entitle  the 
owner  to  recover  therefor.  EUzabethtown, 
etc.,  R.  R.  Co.  V.  Combs,  10  Bush,  382.    1874. 

623.  —  The  measure  of  damage  will  be  the 
diminution  of  the  value  of  the  property  occa- 
sioned by  these  circumstances,  and  not  the 
difference  between  the  value  of  the  property 
before  and  after  the  building  of  the  road.   lb. 

624.  Negligence  in  manner  of  construc- 
tion. In  an  action  to  recover  damages 
caused  by  the  construction  of  defendant's 
road-bed  in  the  street  in  front  of  plaintiff's 
lot,  it  appeared  that  the  track  of  the  defend- 
ant was  laid  through  the  street  by  the  con- 
sent and  permission  of  the  town  authorities, 
but  that  in  front  of  the  plaintiff's  lot  it  was 
elevated  considerably  above  the  street,  and 
ingress  and  egress  to  the  plaintiff's  lot  was 
much  impeded  thereby.  Held,  that  the 
plaintiff  was  entitled  to  recover  the  damages 
sustained  by  him  prior  to  the  commence- 
ment of  the  suit.  Ford  v.  Santa  Cruz  R.  R. 
Co.,  59  Cal.,  290.     1881. 

625.  —  In  an  action  against  a  railway 
company  by  an  adjacent  owner  for  such  a 
negligent  or  improper  construction  of  its 
line  upon  a  street  as  to  injure  his  property, 
the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  property  with  the 
road  as  constructed  and  its  estimated  value 
■with  the  line  properly  constructed.     Cadle 


V.  Muscatine  Western  R.  R.  Co.,  44  la.,  11. 
1876. 

626.  •—  The  owner  of  adjacent  property 
has  an  interest  in  the  street,  entitling  him  to 
maintain  an  action  against  a  railway  com- 
pany for  such  a  careless  or  unlawful  appro- 
priation thereof,  or  location  of  its  track 
thereon,  as  shall  be  injurious  to  his  prop- 
erty.   Jb. 

627.  —  When  county  commissioners  pre- 
scribe to  a  railway  company  crossing  a 
street  the  alterations  to  be  made  in  the 
same,  the  manner  of  making  them,  etc.,  no 
action  can  be  maintained  against  the  corpo- 
ration for  acts  properly  done  within  the  au- 
thority given ;  but  for  acts  done,  in  excess  of 
that  authority,  or  negligently  or  unskilfully 
done  though  within  it,  one  suffering  a 
special  injury  different  from  that  of  the 
public  at  large  may  maintain  an  action. 
Brewer  v.  Boston,  Clinton  and  Fitchburg 
R.  R.  Co.,  113  Mass.,  52.     1873. 

628.  Number  of  tracks.  In  an  action 
against  a  railroad  company  for  damages  for 
injury  to  private  property  by  the  construc- 
tion of  its  road  upon  a  public  street,  it  was 
held  to  be  error  to  instruct  the  jury  to  de- 
termine whether  the  company  had  con- 
structed more  tracks  or  upon  different  lines 
than  were  authorized  by  the  city  ordinances. 
.The  number  of  tracks  thus  authorized  was 
a  question  of  law,  respecting  which  the 
court  should  have  determined  the  legal 
rights  of  the  parties.  Ingram  v,  C.  D.  & 
M.  R.  R.  Co.,  38  la.,  669.     1874. 

629.  Pleadings.  In  an  action  against  a 
city  and  railroad  company  to  prevent  the 
occupancy  of  a  street  by  the  latter,  and  for 
damages  therefor,  it  was  held  that  allega- 
tions in  the  petition  to  the  effect  that  other 
streets  were  occupied  by  other  railway  com- 
panies were  immaterial,  and  might  be 
stricken  out  upon  motion.  Davis  v.  Chicago 
and  Northwestern  R'y  Co.,  46  la.,  389,  1877; 
16  Amer.  R'y  Rep.,  45. 

630.  —  Instructions,  in  an  action  to  re- 
cover damages  for  injuries  to  property  by 
reason  of  the  construction  of  a  railroad  on 
the  street  adjacent,  considered,  and  held  er- 
roneous as  inapplicable  to  the  issue  made  by 
the  pleadings.  O'Connor  v.  St.  Louis,  Kan- 
sas City  and  Northern  R'y  Co.,  56  la.,  735, 
1881;  5  Amer.  &  Eng.  R.  R.  Cases,  325. 
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631.  Proceedings.  A  petition  to  the  com- 
mon council  for  the  right  to  construct  a 
raih'oad  track  along  a  public  street  is  suffi- 
cient if  presented  by  owners  representing 
more  tlian  one-half  of  the  frontage  of  so 
much  of  the  street  as  was  sought  to  be  used 
for  railroad  purposes.  Schuchert  v.  Wabash, 
Chester  and  Western  R.  JR.  Co.,  10  Brad- 
well  (111.),  397.     1883. 

C32.  Power  of  cities.  Under  the  statute, 
cities  are  given  exclusive  control  of  all 
streets  and  alleys  within  their  corporate  lim- 
its. The  fee  of  the  streets  is  in  the  corpora- 
tion, and  its  dominion  over  them  is  as  abso- 
lute as  that  of  the  owner  of  other  lands. 
Chicago  and  Vincennes  B.  R.  Co.  v.  The 
People,  92  111.,  170.     1879. 

C33.  —  It  is  well  settled  in  Illinois  that  a 
city  may  authorize  the  laying  of  railroad 
tracks  in  its  streets,  and  where  a  city,  under 
a  resolution  adopted,  conveys  a  street  abso- 
lutely to  a  railway  company,  the  resolution 
and  deed  will  give  the  company  the  right  to 
construct,  maintain  and  operate  its  tracks 
upon  the  streets,  even  if  invalid  to  pass  the 
entire  dominion  in  the  street;  and  when  such 
right  is  exercised  the  city  cannot  resume 
the  grant  to  the  exclusion  of  the  company. 
City  of  Quincy  v.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.,  93  111.,  21.     1879. 

634.  —  The  public  streets  of  an  incorpo- 
rated city  or  town,  whether  dedicated  by  the 
owners  of  the  fee  or  acquired  in  the  exercise 
of  the  right  of  eminent  domain,  ai-e  subject 
to  che  sovereign  police  power  of  the  state ; 
and  the  legislature  may,  by  express  enact- 
ment, authorize  a  railroad  company  to  lay 
its  track  across  or  through  them ;  but  where 
the  streets  have  been  dedicated  to  the  public 
as  highways,  the  ultimate  fee  remaining  in 
the  original  owners  of  the  soil,  the  munici- 
pal corporation  cannot,  in  the  absence  of  ex- 
press legislative  authority,  allow  them  to  be 
used  for  that  purpose  by  a  railroad  company, 
to  the  injury  of  tlie  succeeding  proprietors 
of  the  adjacent  lands.  Perry  v.  New  Or- 
leans, Mobile  and  Chattanooga  R.  R.  Co.,  55 
Ala.,  413.     1876. 

635.  —  It  is  competent  for  the  authorities 
of  a  pity,  by  voluntary  agreement,  to  convey 
to  a  railroad  company  the  same  right  to  oc- 
cupy the  streets  and  public  grounds  of  a  city 
for  railroad  and  like  purposes,  as  the  com- 


pany might  acquire  by  calling  into  exercise 
the  power  of  eminent  domain.  Cooh  v.  Bur- 
lington, 86  la.,  357,  1873;  Ingram  v.  C.  D. 
&  M.  R.  R.  Co.,  38  la.,  669,  1874. 

636.  —  The  case  of  Cook  v.  The  City  of 
Burlington,  30  la.,  94,  holding  it  compatent 
for  the  city  to  convey  to  a  railroad  company 
the  right  of  way  and  other  uses  connected 
with  its  road  in  respect  to  certain  accretions 
to  a  street  bounded  on  the  Mississippi  river, 
reaffirmed  and  followed.  Cooh  v.  Burling- 
ton, 36  la.,  357.     1873. 

637.  —  In  a  proceeding  to  condemn  land 
including  certain  streets  in  the  city  of  San 
Diego  for  the  use  of  the  plaintiff's  railroad, 
it  was  objected  on  demurrer  that  the  com- 
plaint did  not  allege  that  the  authorities  of 
the  city  had  granted  plaintiff  the  right  to 
use  the  streets  in  question.  Held,  the  de- 
murrer was  properly  ovexTuled.  California 
Southern  R.  R.  R.  Co.  v.  Kimball,  61  Cal.,  90. 
1883. 

638.  —  After  the  public  authorities  have 
taken  and  provided  compensation  for  the 
fee  of  land  appropriated  to  public  use  as  a 
highway,  the  legislature  may  authorize  the 
construction  of  a  surface  railroad  there 
without  exacting  compensation  from  the* 
railroad  company  for  the  land,  or  for  the 
consequential  injuries  to  adjacent  owners 
fi'om  such  use  of  the  highway.  Washing- 
ton Cemetery  v.  Prospect  Park  and  Coney 
Island.  R.  R.  Co.,  4  Abbott's  New  Cases 
(N.  Y.),  15,  1877;  68  N.  Y.,  591,  1877. 

639.  —  But  such  consent  only  grants  the 
right  to  take  the  same  so  far  as  the  public  is 
concerned.  The  proprietors  of  the  soil  are 
entitled  to  compensation.    Jb. 

640.  —  It  is  a  sufficient  defense  to  an  ac- 
tion for  location  of  a  railway  in  a  street 
near  a  dwelling-house  to  show  that  such 
location  was  by  authority  of  the  city  coun- 
cil and  legislature.  Koelmel  v.  New  Orleans, 
Mobile,  etc.,  R.  R.  Co.,  37  La.  An.,  443.   1875. 

641.  —  The  owners  of  abutting  lots  have 
no  possession,  or  right  to  the  possession,  in 
fact  or  in  law,  of  the  street  or  any  part  of  it. 
Jeffersonoille,  etc.,  R.  R.  Co.  v.  Esterle,  13 
Bush  (Ky.),  667.     1878.     - 

642.  —  consent  of  city.  A'  railway  com- 
pany has  the  right,  under  g  1363  of  the  Code, 
subject  to  proper  equitable  control  and  po- 
lice regulation,  to  pass  over  a  street  of  a  city 
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without  the  consent  of  the  city  authorities. 
The  word  "over,"  as  used  in  the  statute,  is 
synonymous  with  tlie  word  "  upon,"  and  has 
the  same  meaning  and  effect.  State  i\ 
Davenport  and  St.  Paul  B.  B.  Co..  47  la., 
507,  1877 ;  Hiiie  v.  Keokuk  and  Des  Moines  R. 
JR.  Co.,  43  la.,  636,  1876;  Chicago.  Newton 
and  Southwestern  J2.  jB.  Co.  v.  Newton,  36 
In.,  399,  1873. 

G43.  —  Prior  to  the  Code  of  1873,  railroad 
companies  had  the  right  to  construct  their 
roads,  subject  to  equitable  control,  upon  the 
streets  of  cities  and  incorporated  towns, 
without  their  consent  and  without  compen- 
sation therefor.  Ingram  v.  C.  D.  and  M.  R. 
JJ.  Co.,  33  la.,  669.     1874. 

644.  —  Owners  of  lots  bordering  on  streets 
hold  them  subject  to  tlie  right  of  appropria- 
tion of  the  street  to  sucli  public  uses  as  tlie 
general  good  of  the  city  ov  town  may  re- 
quire, provided  such  appropriation  is  not  in- 
compatible with  the  ends  for  which  the 
street  was  established  —  as  a  public  way  for 
foot-passengers,  horsemen,  and  the  vehicles 
in  ordinary  use.  Cosby  v.  Owensboro  and 
Russellville  R.  R.  Co.,  10  Bush  (Ky.),  388. 
1874. 

•  615.  —  The  exclusive  use  of  a  street  is  in 
the  public,  even  when  the  fee  to  the  center 
of  the  street  is  in  the  abutting  lot  owners. 
Jeffersonville,  etc.,  R.  R.  Co.  v.  Esterle,  13 
Bush  (Ky.),  667.     1878. 

646.  —  A  public  highway  is  the  property 
of  the  people  of  the  whole  state,  and  may  be 
disposed  of  by  their  representatives  at  their 
pleasure.  The  legislature  may  authorize  the 
building  of  a  railroad  over  and  along  the 
streets  of  a  city,  but  the  city  whose  streets 
are  thus  taken  may  regulate  and  control  the 
operation  of  such  road  within  its  limits. 
Atlantic  and  Pacific  R.  R.  Co.  v.  St.  Louis,  3 
Mo.  App.,  315.     1877. 

647.  — Although  a  city  charter  may  pro- 
vide that  the  city  council  shall  have  power 
to  make  all  ordinances  necessary  and  proper 
for  carrying  into  execution  the  powers  speci- 
fied in  the  act,  the  action  of  tlie  city  council, 
though  in  the  form  of  a  resolution,  in  con- 
nection with  its  deed  granting  the  use  of 
streets  for  railroad  tracks,  will  be  a  sufficient 
grant  of  pLU-mission  to  so  use  the  streets. 
City  of  Quinoy  v.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.,  93  111.,  31.    1879. 


648.  —  conditions.  Since  a  railway  com- 
pany has  the  right  to  occupy  thestreets  of  a 
city  with  its  track,  without  the  consent  of 
the  municipal  authorities,  the  city  cannot 
impose  conditions  upon  the  railway  company 
by  an  ordinance  granting  the  right  of  way, 
whicli  shall  be  binding  upon  the  company 
upon  its  use  of  the  street,  and  create  an  obli- 
gation for  the  performance  of  the  conditions. 
Oowicil  Bluffs  V.  Kansas  City,  St.  Joseph 
and  Council  Bluffs  R.  R.  Co.,  45  la.,  338. 
1870. 

649.  —  repeal  of  oi'dinauce.  Although  a 
railway  has  been  built  upon  the  street  of  a 
city  in  pursuance  of  a  city  ordinance,  yet 
the  repeal  of  the  ordinance  could  not  render 
the  railroad  a  nuisance.  Ingram  v.  C.  p. 
and  71/.  JB.  R.  Co.,  38  la.,  669.     1874. 

650.  Statute.  The  statute  (St.  1871,  oh. 
343,  §  1)  in  relation  to  construction  of  raihvay 
tracks  in  the  city  of  Worcester  construed. 
Mayor  of  Worcester  v.  Railroad  Commission- 
ers, Harass.,  IQl.    1873. 

6}!.  —  The  provision  of  the  Code,  with 
reference  to  the  rights  of  a  railway  company 
over  the  streets  of  cities  and  incorporated 
towns,  do  not  apply  to  actions  commenced 
prior  to  the  time  when  it  took  effect.  In- 
gram V.  C.  D.  and  M.  R.  R.  Co.,  38  la.,  669. 
1874. 

652.  Street  railway ;  steam  power.  The 
use  of  steam  power  upon  a  street  railway  is 
an  illegal  use  of  the  street,  for  vvhich  the 
railway  company  is  liable  for  special  injury 
to  adjoining  property.  Stange  v.  Dnbugye 
Street  R'y  Co.,  54  la.,  669,  1830;  Stanley  v. 
Davenport,  ib.,  463,  1880. 

653.  Subsequent  grautee.  A  party  is  not 
entitled  to  recover  damages  for  the  depreci- 
ation of  his  property  in  consequence  of  the 
laying  of  a  railroad  track  if  the  property 
was  not  owned  by  him  at  the  time  the  track 
was  laid.  The  owner  of  the  land  at  the 
time  of  the  injuiy  can  alone  take  advantage 
of  a  claim  for  damages,  and  if  he  does  not 
claim,  his  subsequent  vendee  cannot.  Dixon 
V.  Baltimore  and  Potomac  R.  R.  Co.,  1 
Mackey  (Dist.  of  Columbia),  78.    1881. 

654.  Taking  land  for  a  street.  Where  a 
railroad  company  is  authorized  to  appropri- 
ate lands  only  for  its  own  use,  for  the  pur- 
poses contemplated  by  its  charter,  it  is  not 
lawful  to  add  to  such  use  that  for  street  or 
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highway  purposes,  unless  additional  com- 
pensation is  made  to  the  owner  of  the  fee. 
Strong  v.  City  of  Brooklyn,  68  N.  Y.,  1. 
1876. 

655.  Title.  In  a  suit  for  an  injury  to 
abutting  property  by  reason  of  the  construc- 
tion of  a  railway  on  a  public  street  or  high- 
way, the  plaintiflE's  title  may  be  established 
by  proof  of  adverse  possession.  Lavrrence 
B.  R.  Co.  V.  Cobb,  35  Ohio  St.,  94.     1878. 

656.  —  The  designation  of  a  certain  street 
upon  the  plat  of  an  addition  to  the  city  of 
Dubuque,  made  under  the  provisions  of  the 
Code  of  1851,  held  sufficient  to  constitute  a 
dedication  of  the  fee  of  such  street  to  the 
public.  Stange  v.  West  Dubuque  Street  Ry 
■Co.,  54  la.,  669.     1880. 

657.  Trespass.  An  owner  of  land  abut- 
ting upon  a  city  street,  whose  title  extends  to 
the  center  subject  to  the  right  of  the  public, 
may  ma.intain  an  action  of  trespass  against 
a  company  which,  without  legal  authority 
so  to  do,  runs  steam  engines  and  cars  pro- 
pelled by  steam  thereon  to  the  injury  of  the 
premises  and  of  the  business  carried  on  by 
him  in  the  buildings  erected  upon  such 
street.  Hussner  v.  Brooklyn  City  JR.  B.  Co., 
SO  Hun  (N.  Y.),  409.     1883. 

658.  —  Under  the  Code  of  1873,  if  the  dam- 
ages are  not  assessed  to  abutting  owners, 
such  owners  may  recover  damages  in  an  ac- 
tion of  trespass.  Mulholland  v.  Des  Moines, 
etc.,  B.  B.  Co.,  10  Amer.  &  Eng.  E.  R.  Cases, 
99  (la.).     1883. 

659.  —  The  owner  of  lots  abutting  on  a 
pubUc  street  has  such  a  special  interest  in 
the  street  different  from  that  of  the  general 
public  as  to  entitle  him  to  maintain  a  pri- 
vate suit  for  damages  against  a  party  who 
wrongfully  obstructs  the  street  in  front  of  or 
near  his  property,  but  not  upon  his  soil,  so 
as  practically  to  cut  off  all  public  access  to 
it.  Brakken  v.  Minneapolis  and  St.  Louis 
B'y  Co.,  39  Minn.,  41,  1881;  7  Amer.  &  Eng. 
E.  R.  Cases,  598. 

660.  —  In  an  action  at  law  to  recover 
damages  to  the  plaintiff's  property  by  reason 
of  the  laying  of  a  railroad  track,  the  o:ily 
recovery  which  can  be  had  would  be  in 
respect  of  temporary  or  transitory  damages 
accrued  up  tQ  the  time  of  the  inception  of 
the  suit,  whereas,  a  statutory  inquisition, 
which  is  not  a  suit  in  the  sense  of  the  law, 
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is  instituted  to  ascertain  for  all  time  the 
amount  of  permanent  damages  sustained. 
But  a  proper  subject  for  consideration  by  a 
juiy  on  the  inquisition  would  be  the  recovery 
which  might  be  had  in  a  pending  action  at 
law  by  way  of  reducing  the  amount  of  their 
award.  Dixon  v.  Baltimore  and  Potomac  iJ. 
B.  Co.,  1  Mackey  (Dist.  of  Columbia),  78. 
1881. 

661.  Time  of  completion  of  road  fixed 
in  charter;  failure  to  complete.  Individ- 
uals may  resist  the  condemnation  of  their 
lands  for  a  right  of  way  after  the  expiration 
of  the  time  given  by  the  charter  of  the  com- 
pany for  the  completion  of  the  road,  but 
cannot  interfere  to  prevent  the  company  ex- 
tending its  I'oad,  after  the  expiration  of  that 
time,  over  a  right  of  way  acquired  before  the 
expiration.  A  city  is  an  individual  within 
the  meaning  of  this  rule;  so  that  where  a 
railroad  company  is,  by  its  charter,  author- 
ized to  build  its  road  along  or  across  the 
streets  of  any  city  or  town,  a  city  cannot 
prevent  it  from  making  an  extension  or 
building  a  branch  road  over  one  of  its 
streets,  on  the  ground  that  the  time  limited 
by  charter  for  the  completion  of  the  road 
has  expired.  The  state  alone  can  proceed 
against  the  company  to  arrest  the  work  on 
that  ground.  Atlantic  &  Pacific  B.  B.  Co. 
V.  City  of  St.  Louis,  66  Mo.,  838.     1877. 

662.  Vacation  of  streets.  P.  was  the 
owner  of  certain  lots  in  an  addition  to  the 
city  of  Topeka,  a  city  of  the  first  class;  an 
ordinance  was  passed  by  the  city  council 
vacating  the  street  in  front  of  her  lots;  there- 
after condemnation  proceedings  were  had  in 
behalf  of  a  railroad  company  for  the  con- 
demnation of  those  lots ;  in  such  proceedings 
the  lots  were  described  simply  by  number, 
etc.,  and  without  any  addition  of  boundaries 
or  other  description.  Held,  that,  under  §  34, 
ch.  37,  Laws  of  1881,  if  the  title  to  such  por- 
tion of  the  vacated  street  as  was  situated  in 
front  of  the  lots  of  P.  passed  to  her,  such 
portion  became,  as  it  were,  an  accretion  to 
the  lots,  a  part  »and  parcel  of  them,  and 
passed  under  any  conveyance  or  transfer  of 
the  lots,  eo  nomine.  Atchison,  Topeka  and 
Santa  Fe  B.  B.  Co.  v.  Patch,  38  Kans.,  470. 

'1883. 

663.  Watercourse.  The  act  of  February 
19,  1849,  provides  "that,  whenever  any  rail- 
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road  company  shall  locate  its  road  in  and 
upon  any  street  or  alley  in  any  city  or  bor- 
Cugh,  ample  compensation  shall  be  paid  to 
the  owners  of  lots  fronting  upon  such  street 
or  alley  for  any  damages  they  may  sustain 
by  reason  of  any  excavation  or  embankment 
made  in  the  construction  of  the  road."  The 
N.  C.  and  F.  R.  R.  Co.,  in  building  its  road, 
carried  it  across  Mill ,  street,  in  the  city  of 
Newcastle,  the  effect  of  which  construction 
was  to  impede,  by  an  embankment  made, 
the  flow  of  a  natural  watercourse,  which 
was  thereby  dammed  up,  and  flooded  plaint- 
iffs' lot  and  cellar.  In  a  proceeding  under 
the  statute  to  recover  damages,  held,  that, 
so  far  as  the  property  of  the  plaintiffs  was 
damaged  by  the  embankment,  within  the 
lines  of  the  street,  they  ha*!  the  right  to 
compensation,  but  with  the  consequences 
produced  by  the  work  outside  of  these  lines 
the  court  and  jury  in  this  proceeding  had 
nothing  to  do.  Held,  further,  that  the  de- 
fendant had  the  right  to  ask  the  exclusion 
of  the  effects  of  the  operation  of  the  road  in 
depreciating  the  value  of  the  plaintiffs' 
property  from  the  deliberation  of  the  jury. 
Newcastle  and  Franklin  R,  H.  Co.  v.  Mo- 
Chesney,  85  Pa.  St.,  533,  1877;  18  Amer.  R'y 
Rep.,  518. 

2.  Highways. 

664.  Abutting  owners.  Damages  which 
an  abutting  owner  may  sustain,  other  and 
different  from  those  sustained  by  the  general 
public,  by  the  occupation  of  the  highway 
for  railway  purposes,  may  be  recovered  by 
such  owner.  Chicago  and  Western  Indiana 
B.  R.  Co.  V.  Ayres,  106  111.,  511.     1883. 

665.  —  The  obstruction  of  the  public 
highway  should  not  be  considered  in  the  es- 
timation of  the  damages  to  which  the  owner 
of  adjacent  land  is  entitled  for  the  appro- 
priation of  right  of  way  by  a  railway  com- 
pany. Gear  v.  C.  C.  and  D.  B.  R.  Co.,  43 
la.,  83.     1876. 

666.  —  The  protection  of  the  constitution 
extends  to  an  adjacent  owner's  fee  in  a  com- 
mon highway,  against  its  use  for  the  track 
of  a  railroad.  Sherman  v.  Milwaukee,  Lake 
Shore  and  Western  R.  R.  Co.,  40  Wis.,  645, 
1876 ;  13  Amer.  R'y  Rep.,  459. 

667.  —  Where  a  railway  company  occu- 
pies a  public  highway  for  its  track,  without 


acquiring  the  right  to  do  so,  an  owner  of 
abutting  lands,  having  the  fee  in  the  lands, 
covered  by  the  highway,  may  proceed,  un- 
der §  31  of  the  act  of  1873  (69  OhioL.,  95),  to 
compel  the  company  to  appropriate  the  right 
of  way  for  its  road.  Lawrence  R.  R.  Co.  v. 
Williams,  35  Ohio  St.,  168.     1878. 

6S8.  Change  by  railway  company.  Un- 
der a  clause  contained  in  its  charter,  that  if 
a  railroad  company  shall  find  it  necessary  to 
change  the  location  of  any  portion  of  any 
^turnpike  or-  other  public  road,  it  is  author- 
ized and  empowered  so  to  do,  and  to  occupy 
such  portions  of  the  turnpike  or  road  as  it 
may  deem  necessary  or  expedient,  etc.,  the 
company  is  not  the  sole  judge  of  the  neces- 
sity or  expediency  of  changing  the  location, 
etc.  It  has  no  power  to  change  the  location 
whenever  it  shall  decide  that  it  is  necessary 
or  expedient,  but  only  when  the  necessity, 
in  point  of  fact,  exists.  Easton  and  Amhoy 
R.  B.  Co.  V.  Inhabitants  of  Greenwich,  35. 
N.  J.  Eq.,  565.     1874. 

669.  Change  of  grade;  abutting  property. 
The  lowering  by  a  railway  company  of  a 
highway  grade,  in  order  to  adjust  such 
grade  to  that  of  its  track  laid  across  the 
highway,  is  a  taking  of  the  property  of  the 
owners  of  lots  abutting  on  such  highway, 
for  which,  and  for  the  consequent  injury  to 
such  lots,  the  company  must  make  compen- 
sation, although  the  track  itself  does  not  en- 
croach upon  that  part  of  the  highway  of 
which  the  fee  is  in  the  lot  owners.  g§  1828, 
1836,  R.  S.,  are  held  to  be  applicable  to  such 
a  case.  Buchner  v.  Chicago,  Milwaukee  and 
Northwestern  R'y  Co.,  56  Wis.,  403.     1882. 

670.  —  After  the  grade  of  a  highway  has 
been  so  changed ,  an  injunction  will  not  be 
granted  at  the  suit  of  a  lot  owner  whose 
land,  though  injured  by  the  change,  is  not 
actually  encroached  upon  by  the  track, 
either  to  restrain  the  company  fi-om  running 
its  trains  or  from  graveling  or  repairing  the 
highway,  or  to  compel  the  restoration  of  the 
highway  to  its  original  grade.    lb. 

671.  —  Although  the  directions  by  §  29  of 
defendant's  act,  as  to  the  finding  by  the  jury, 
applied  in  terms  to  compensation  for  such 
land  only  as  should  be  "  taken,"  and  to  the 
ulterior  damage  consequent  upon  such  tak- 
ing, yet  held  that  the  clause  extended  also 
to  a  case  where  the  land  of  a  party  had  not 
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been  i' taken,"  but  had  been  •'injuriously 
affected  "  by  the  lowering  of  a  road  in  front 
of  such  land,  the  access  to  which  was  there- 
by impeded.  Regina  v.  Eastern  Counties 
Ry  Cjo.,  1  Gale  &  Davison  (Queen's  Bench), 
589.    1841. 

672.  — The  statute  confers  no  authority 
upon  any  company  to  occupy  any  portion  of 
a  public  highway  for  the  purpose  of  improv- 
ing the  same  by  a  change  of  its  grade',  or 
otherwise,  to  accommodate  the  public  travel. 
The  right  of  use  and  occupancy  obtained  by 
a  compliance  with  its  provisions  is  good  only 
as  against  the  public  right  of  way,  and  fur- 
nishes no  protection  as  against  a  claim  by 
the  owner  of  the  fee  of  the  highway  for  such 
private  damage  als  he  may  sustain  by  reason 
of  the  appropriatiorl  thereof  by  the  company. 
Kaiser  v.  St.  Paul,  StiUioater  and  Tayloi-'s 
Falls-  R.  JR.  Co.,  33  Minn.,  149,  1875;  19 
Anier.  R'y  Rep.,  317. 

673.  Damages.  The  commissioners  to  ap- 
praise damages  should  regard  the  land  in  a 
highway  as  still  forming  a  part  of  the  parcels 
to  which  it  had  belonged,  but  subject  to  the 
easement  of  a  highway,  and  should  award  as 
damages  tfie  difference  between  the  market 
value  of  the  whole  property  from  which  the 
railway  was  to  be  severed,  before  the  taking, 
and  its  value  after  the  taking,  with  the  rail- 
way on  the  land  taken.  Pi-ospect  Park  and 
Coney  Island  B.  R.  Co.,  In  re,  13  Hun  (N. 
Y.),  345.     1878. 

674.  —  "Where  land  has  been  taken  for  a 
highway,  and  the  damages  are  all  assessed 
back  upon  the  adjoining  land  for  benefits 
supposed  to  be  derived  from  the  opening  of 
the  highway,  and  thereafter  the  land  so 
taken  for  a  highway  is  sought  to  be  subjected 
to  the  additional  burden  of  having  a  railroad 
constructed  thereon,  the  compensation  for 
such  additional  use  should  be  the  same  as  if 
the  highway  had  not  been  opened.  Prospect 
Park  and  Coney  Island  E.  B.  Co.,  In  re,  16' 
Hun  (N.  Y.),  361.     1878. 

675.  Ejectment.  A  highway  was  laid  out 
over  plaintiff's  land,  opened  and  used  by  the 
public.  A  railway  company  appropriated 
the  road  and  laid  its  track  upon  it,  without 
an  assessment  of  damages  under  the  general 
railway  law.  The  company  under  the  same 
law  made  a  new  road  to  supply  its  place, 
and  the  old  road  was  abandoned  without  a 


formal  vacation.  Held,  that  the  owner  of 
the  soil  of  the  original  road  might  recover  it 
in  ejectment.  Phillips  v.  Dunkirk,  Warren 
and  Pittsburgh  R.  R.  Co.,  78  Pa.  St.  177, 
1875. 

676.  Footpath.  The  Railways  Clauses 
Act,  1845,  sec.  16,  does  not  empowsr  a  rail- 
way company  to  divert  a  public  footpath  so 
as  to  place  it  upon  land  of  which  the  com- 
pany has  not  acquired  the  ownership.  Range- 
ley  V.  Midland  R'y  Co.,  Law  Reports,  3 
Chancery  Appeal  Cases,  306.     1868. 

677.  Impairment  of  streets  by  railway; 
liability  of  city.  A  city  is  not  liable  for 
change  in  the  streets  by  a  railway  companj', 
because  the  only  duty  resting  upon  it  With 
regard  to  streets  was  imposed  by  the  legis- 
lature, and  was  limited  to  the  making  of 
highways  and  maintaining  them  in  a  condi- 
tion safe  and  convenient  for  the  public  use. 
It  is  not  liable  for  a  structure  made  necessary 
only  by  the  fact  of  a  railroad  crossing  the 
highway.  The  necessity  grew  properly  out 
of  the  existence  of  the  railroad  and  not  out 
of  the  demands  of  public  travel.  Burritt  v. 
City  of  New  Haven,  42  Conn.,  174.     1875. 

678.  Legislative  control.  The  legislature 
may  authorize  building  a  railroad  on  a  pub- 
lic road.  Danville,  Hazleton  'and  Wilkes- 
barre  R.  R.  Co.  v.  Commonwealth,  73  Pa. 
St.,  29.     1873. 

679.  —  When  the  legislature  has  located 
a  railroad  on  an  avenue  or  highway,  the  ne- 
cessity of  notice  and  agreement  with  the 
commissioners  of  highways  is  disposed  of. 
Prospect  Park  and  Coney  Island  R.  B.  Co., 
In  re,  8  Hun  (N.  Y.),  30.     1876. 

680.  Obstruction ;  loss  of  trade  to  shop- 
keepers. Loss  of  trade,  occasioned  by  -the 
obstruction  of  a  highway  during  the  execu- 
tion of  the  works  of  a  railway  company,  is 
an  injurious  affecting  of  the  tradesman's  in- 
terest in  his  premises,  which  entitles  him  to 
compensation,  under  s.  68  of  the  Lands 
Clauses  Consolidation  Act,  1845.  Senior  v. 
Metropolitan  R'y  Co.,  2  Hurlstone  &  Colt- 
man  (Exchequer),  358,  1863;  Cameron  v. 
Charing  Cross  R'y  Co.,  16  Common  Bench 
(N.  8.),  430;  111  E.  C.  L.,  430,  1864;  Wood  v. 
Stourbridge  R'y  Co.,  16  Common  Bench  (N. 
S.),  333;  111  E.  C.  L.,  331,  1864. 

gSl.  —  Declaration  stated  that  the  de- 
fendant, under  the  powers  of  its  act,  took  a 
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portion  of  a  highway  from  L.  to  W.,  and 
constructed  the  railway  across  it,  and  a  devi- 
ation road  and  bridge '  over  the  railway,  and 
by  the  execution  of  the  railway  and  works 
houses  of  the  plaintiff  wei-e  injuriously 
affected;  and  set  out  proceedings  in  an 
arbitration  under  the  Lands  Clauses  Consoli- 
dation Act,  1845,  by  which  the  umpire 
appointed  by  the  arbitrators  awarded  com- 
pensation to  the  plaintiff.  Plea,  setting  out 
the  form  of  the  appointment  of  the  ar- 
bitrator on  the  part  of  the  defendant,  and 
the  award,  which  recited  the  notice  of  the 
plaintiff  to  the  defendant,  that,  by  the  execu- 
tion of  the  railway  and  works,  it  had  injuri- 
ously affected  certain  houses  of  which  the 
plaintiff  was  lessee,  being  four  houses  on  the 
highway,  and  eight  other  houses  which,  at 
the  time  of  the  execution  of  the  works,  were 
in  the  course  of  erection  for  the  purpose  of 
being  used  as  dwelling-houses,  fronting  a 
new  road  running  at  right  angles  to  the 
highway,  and  found  that,  by  reason  of  the 
obstruction  of  the  highway,  by  the  con- 
struction of  the  railway  across  tlie  same,  the 
access  to  the  houses  of  the  plaintiff  was,  not- 
witlistanding  the  substitution  of  the  devia- 
tion road,  rendered  less  convenient  for  the 
occupiers,  and  many  persons  would  be  pre- 
vented from  passing  the  same,  and  the 
houses  had  thereby  been  rendered  less  suit- 
able for  being  used  and  occupied  as  shops, 
and  their  value  had  been  greatly  diminished. 
On  demurrer,  held  by  this  court,  and 
afiSrmed  by  the  exchequer  chamber,  that 
the  houses  of  the  plaintiff  were  injuriously 
affected  within  the  Lands  Clauses  Consolida- 
tion Act,  1845,  8  and  9  Vict.,  c.  18,  s,  68,  and 
the  Railways  Clauses  Consolidation  Act,  8 
and  9  Vict.,  c.  30,  s.  6,  and  therefore  the 
plaintiff  was  entitled  to  compensation. 
Chamberlain  v.  West  End  of  London  R'y 
Co..,  3  Best  &  Smith,  605;  110  E.  0.  L.,  604. 
1863. 

682.  —narrowing  highway.  The  plaintiff 
was  possessed  of  a  house  fronting  on  a  pub- 
lic highway.  The  defendant,  a  railway 
company,  under  the  powers  conferred  upon 
it  by  its  special  act,  erected  an  embankment 
on  a  portion  of  a  highway  opposite  to  the 
plaintiff's  house,  thereby  narrowing  the  road 
from  fifty  to  thirty-three  feet,  and  thus,  ac- 
cording to  the  evidence,  materially  dimin- 


ishing the  value  of  the  house  for  selling  or 
letting,  and  obstructing  the  access  of  light 
and  air  to  it ;  held,  that  this  was  such  a  per- 
manent injury  to  the  estate  of  the  plaintiff 
in  the  pi'emises  as  to  entitle  him  to  compen- 
sation under  the  Lands  Clauses  Consolida- 
tion Act,  and  Railways  Clauses  Consolidation 
Act,  1845.  Beckett  i\  Midland  R'y  Co.,  Law 
Reports,  3  Common  Pleas  Cases,  83.  1867. 
But  see  Beckett  v.  Midland  B'y  Co.,  Law 
Reports,  1  Common  Pleas  Cases,  341.    1866. 

683.  Bight  to  use  for  railway.  A  rail- 
way corporation  has  no  greater  right  to  oc- 
cupy land  than  an  individual,  except  so  far 
as  .the  right  is  conferred  by.  statute,  and  it 
would  be  responsible  for  damages  for  the  oc- 
cupation. Phillips  V.  Dunkirk,  Warren  and 
Pittsburgh  R.  R.  Co.,  78  Pa.  St.,  177.     1875. 

3.   Parks. 

684.  Abutting  owners.  The  owner  of 
lands  merely  cornering  upon  a  park  has  no 
such  easement  in  the  park  as  wUl  entitle 
him  to  complain  of  the  use  of  such  park  for 
a  railway  station.  Oreene  v.  New  York  Cen- 
tral and  Hudson  River  R.  5?.  >.  Co.,  13 
Abbott's  New  Cases  (N.  Y.),  134.     1883. 

685.  Authority  to  condemn  a  park.  A 
park,  acquired  for  public  use  under  an  act  of 
the  legislature,  cannot  be  taken  for  railway 
purposes  without  explicit  statutory  author- 
ity. Neio  York  and  Brighton  Beach  R.  B. 
Co.,  In  re,  20  Hun  (N.  Y.),  301.     1880. 

686.  Common.  Where  the  city  author- 
ities of  Columbus  gave  to  the  Mobile  and 
Girard  R.  R.  Co.  a  certain  tract  of  ground  in 
a  common  for  the  purpose  of  a  depot  and 
yard,  etc.,  necessary  for  its  change  of  ter- 
minus from  Girard,  in  Alabama,  to  Colum- 
bus in  Georgia,  on  its  invitation  or  demand, 
in  view  of  the  Columbus  subscription  of 
stock  therein,  and  where  the  franchise  to 
move  into  Georgia  was  authorized  by  an  act 
of  the  general  assembly  of  Georgia,  em- 
powering the  Alabama  line  to  connect  with 
the  Georgia  Southwestern  at  Columbus,  such 
use  of  the  common  by  the  city  authorities, 
tending,  in  their  judgment,  to  its  com- 
mercial prosperity,  was  not  inconsistent  with 
the  great  purpose  of  the  grant  of  the  com- 
mon to  the  town  for  the  uses  for  which  it 
was  dedicated,  and  such  buildings  as  are  nee- 
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essary  for  the  depot  and  appurtenances  were 
not  included  in  the  restrictions  then  imposed 
in  respect  to  houses,  buildings,  etc.,  in  the 
original  acts  of  dedication.  Crawford  v. 
Mobile  ancT  Oirard  B.  R.  Co.,  67  Ga.,  405. 
1881. 

687.  Concourse.  A  railway  company  can- 
not condemn  for  railway  and  depot  purposes 
a  part  of  a  park  and  concourse  road,  which 
has  been  laid  out  and  improved  by  the  park 
commissioners.  New  Yorh  and  Brighton 
Beach  B'y  Co.,  In  re,  30  Hun  (N.  Y.),  301. 
1880. 

688.  Depots.  In  suit  brought  by  plaint- 
iff as  owner  of  the  fee  since  1874,  of  prem- 
ises situated  on  the  northwesterly  corner  of 
Hudson  and  Laight  streets  in  the  city  of 
New  York,  to  recover  damages  sustained  by 
reason  of  the  closing  of  St.  John's  Park,  the 
erection  of  a  freight  depot  thereon,  the  con- 
struction and  continued  existence  of  a 
steam  railway  through  Hudson  street,  the 
operation  of  a  railway  and  the  manner  of 
its  operation,  held,  that  the  plaintiff  has  no 
claim  by  reason  of  the  discontinuance  of 
the  park  or  square  or  the  erection  or  the 
mere  continuance  of  a  freight  depot  thereon. 
Oreene  v.  New  York  Central  and  Htidson 
■River  B.  B.  Co.,  65  Howard's  Practice 
(N.  Y),  154.     1883.' 

689.  Public  squares.  Where  public 
squares  are  used  as  highways,  abutting 
owners  acquire  such  an  easement  therein  as 
will,  entitle  them  to  enjoin  the  use  thereof 
without  compensation  by  a  i-ailway  coi-pora- 
tion.  Pratt  v.  Buffalo  City  B'y  Co.,  19 
Hun  (N.  Y.).  30.     1879. 

690.  —  The  facts  of  this  case  considered, 
and  held,  that  the  county  of  Blue  Earth  ac- 
quired, as  occupant  under  its  deed  of  con- 
veyance from  the  judge  who  entered  the 
town-site  of  Mankato,  as  trustee,  pursuant 
to  the  provisions  of  the  act  of  congress 
(Town  Site  Act),  an  absolute  and  unlimited 
estate  in  fee  simple  of  "  Court  House 
Square,"  in  Mankato,  and  not  a  mere  lim- 
ited and  special  interest,  charged  with  a 
public  trust,  under  a  dedication  thereof  to 
public  uses  by  the  persons  who  extended 
the  town  plat  of  Mankato  in  1853;  that  the 
county  being  thus  the  owner  in  fee  with  the 
power  to  alienate;  the  decrease  in  the  value 
of  the  entire  tract,  caused  by  the  taking  of 


a  part  thereof  by  the  defendant  for  the  pur- 
poses of  its  road,  was  the  measure  of  dam- 
ages orl  compensation  which  the  county  was 
entitled  to  recover.  County  of  Blue  Earth 
V.  St.  Paul  and  Sioux  City  B.  B.  Co.,  38 
Minn.,  503,  1881;  10  Amer.  &  Eng.  R,  R. 
Cases,  309. 

691.  —  A  railway  company  was,  by  an 
act  of  the  legislature,  authorized  to  con- 
struct and  operate  a  railway  in  a  city,  "  in, 
over  and  across  and  along  any  and  all  the 
avenues,  streets,  public  grounds,  squares 
and  alleys  "of  the  city.  Under  this  power, 
the  company  claimed  the  right  to  construct 
and  operate  its  road  across  a  public  square 
which  had  been  dedicated  by  plat  to  the  city. 
It  appeared  that  city  lots  had  been  sold  with 
reference  to  such  square,  and  around  it, 
which  had  been  improved,  the  value  of 
which  was  enhanced  on  account  of  the 
square,  and  that  the  city  had  beautified  and 
adorned  the  same.  The  city  filed  a  bill 
in  chancery  to  prevent  the  company  from 
appropriating  the  same  for  railroad  pur- 
poses. Held,  that  the  railway  company 
should  be  perpetually  enjoined  from  all 
attempts  to  lay  down  the  track  of  its  road 
through  or  across  the  inclosed  public  square, 
reversing  the  decree  below.  City  of  Jack- 
sonville V.  Jacksonville  B'y  Co.,  67  111.,  540. 
1873. 

692.  —  dedication.  Where  an  owner  of 
land  makes  and  flies  a  map  thereof,  on 
which  streets  and  public  squares  are  desig- 
nated, and  thei-eafter  sells  lots  with  refer- 
ence thereto,  the  purchasers  of  said  lots, 
where  the  public  squares  have  subsequently 
been  used  as  highways,  acquire  such  an 
easement  therein  as  to  authorize  the  issuing 
of  an  injunction,  on  their  application,  re- 
straining a  railroad  from  laying  its  track 
therein  without  compensation  made  to  them 
therefor.  Pratt  v.  Buffalo  City  B'y  Co.,  19 
Hun  (N.  Y.),  30.     1879. 

VIII.  Taking  land   foe   depots  and 

OTHER   BUILDINGS. 

693.  Additional  land  ;  evidence.  Where 
a  proceeding  was  commenced  to  take  addi- 
tional land,  evidence  that  since  the  appel- 
lant's road  was  built  the  place  of  its  junction 
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with  other  lines,  as  well  as  at  the  junction 
of  the  switch  with  them,  is  almost  con- 
stantly obstructed  by  engines,  cai-s  and 
smoke,  upon  it  and  the  other  roads,  was  held 
admissible.  Union  R.  R.  Trani^fer  and 
Stockyard  Co.  v.  Moore,  80  Ind.,  458,  1881 ;  5 
Amer.  &  Eng.  R.  R.  Cases,  346. 

G94.  Depot  gronnds.  In  the  city  of  New 
York,  depots  for  freight,  cattle  and  live  stock 
are  within  the  purposes  for  which  railroads 
are  constructed;  and  the  lands  necessary 
therefor  may  be  taken  by  proceedings  under 
the  right  of  eminent  domain.  N.'w  York 
Central  and  Hudson,  River  R.  R.  Co.  v. 
M.-tropolitan  G<;is  Light  Co.,  5  Hun  {N.  Y.), 
301,  1875;  Same  v.  Same,  63  N.  Y.,  336,  1875. 

695.  —  A  railway  company  under  the 
power  delegated  to  it  by  the  railroad  act,  to 
acquire  title  to  lands  for  the  purposes  of  its 
incorporation,  has,  to  a  large  extent,  the 
right  to  determine  the  measure  of  its  wants, 
and  to  fix  upon  the  location  of  land  to  be 
appi'opriated,  subject  to  the  qualification 
that  the  purposes  for  which  the  land  is  to  be 
taken  are  sd-iotly  within  its  chai'ter.     lb. 

G9(».  —  Such  lands,  therefore,  and  lands 
necessary  to  furnish  proper,  convenient  and 
safe  approaches  thereto,  may  be  acquired  by 
such  proceedings.    lb. 

GS)7.  —  A  railway  company  has  the  right 
to  take  land  for  a  station  where  the  statute 
gives  power  to  take  lands  for  a  "railway 
and  works."  Gather  v.  Midland  R.  R.  Co.,  3 
Phillips  (Eng.  Ch.),  469.     1847. 

(>98.  Injunction;  nnion  depot;  estoppel. 
Where  a.  number  of  individuals  in  good 
faith  attempted  to  brganize  a  corporation 
for  the  purpose  of  building  a  union  depot 
and  several  short  lines  of  railway  to  connect 
such  depot  with  various  railroads  in  that  vi- 
cinity, and  to  accomplish  this  purpose  fully 
it  was  necessary  to  construct  a  railroad  track 
across  the  corner  of  the  plaintiffs  premises, 
which  premises  were  near  the  contemplated 
depot,  and  on  which  premises  the  plaintiff 
had  a  large  hotel  (the  railroad  track,  how- 
ever, not  interfering  with  the  hotel),  and  a 
map,  with  plans  and  profiles  of  said  depot 
and  railroad  tracks,  was  duly  placed  in 
the  county  clerk's  office,  and  the  company 
commenced  to  build  its  depot  and  also 
commenced  proceedings  to  obtain,  under  the 
right  of  eminent  domain,  a  small  piece  of 


the  plaintiff's  land  over  which  the  railroad 
track  was  to  be  constructed,  and,  after  dam- 
ages were  assessed  to  the  plaintiff  in  suoli 
condemnation  proceedings,  the  plaintiff  took 
an  appeal  from  such  assessment  to  the  dis- 
trict court,  ;ind  the  defefldants  continued  to 
construct  their  depot,  expending  many  thou- 
sands of  dollars  tliereon,  and  after  the  depot 
was  nearly  completed,  and  while  the  plaint- 
iff's said  appeal  iras  still  pending,  the  plaint- 
iff commenced  an  action  in  equity  to  per- 
petually enjoin  the  defendants  from  ever 
constructing  or  using  said  contemplated  rail- 
road track  across  her  premises.  Held,  under 
the  circumst.ances  of  this  case,  that  the 
plaintiff  could  not  maintain  the  action,  even 
though  the  defendants  might  not  be  a  rail- 
road corporation,  or  any  corporation,  but 
only  a  copartnership  or  individuals.  Reis- 
ncrr.  Strong,  34  Kaus.,  410,  ISSO;  10  Amer. 
&  Eng.  R.  R.  Cases,  335 

69!).  Site  for  work-sliop.  Whether  work- 
shops for  repairing  and  saffly  keeping  the 
cai-s  and  locomotives  of  a  railroad  are  neoes- 
sai-y  appendages  to  a  railroad,  and  wheWier 
land  sought  to  be  condemned  as  a  site  for 
such  work-shop  is  really  needed  for  that 
purpose,  are  questions  of  fact  on  which  is- 
sues may  be  joined,  to  be  decided  at  the 
trial.  Southern  Pcicijio  R.  R.  Co.  v.  Ray- 
mond, 53  Cal.,  238,     1878. 

700.  Statute.  A  statute  authorized  a  rail- 
way company  tb  take  for  a  passenger  sta- 
tion land  occupied  by  anotlier  railway.  The 
by-laws  of  the  company  provided  that  the 
directors  might  purchase  all  real  estate  they 
deemed  necessary  for  the  railway,  and  ex- 
ercise all  powers  granted  to  the  company  by 
its  charter  for  the  purpose  of  locating,  con- 
structing and  completing  the  line  and  all 
other  powers  necessary  and  proper  to  carry 
out  the  objects  of  the  company  and  the  pur- 
poses of  the  charter.  Held,  that  an  accept- 
ance of  the  statute  by  the  stockholdera  was 
not  necessary  to  authorize  the  directors  to 
take  the  land.  Eastern  R.  R.  Co.  v.  Boston 
and  Maine  R.  R.  Co.,  Ill  Mass.,  135.    1873. 

701,  Yards.  By  a  railway  act  it  was  pro- 
vided that  if  the  company  should  desii-e  to 
purchase  a  jiart  of  any  house,  garden,  yard, 
warehouse,  building  or  manufactory,  and 
the  owner  should  signifj^. his  desire  to  sell 
the  whole  of  such  house,  yard,  garden,  etc., 
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he  should  not  be  compelled  to  sell  a  part 
only.  Held,  that  a  yard  for  bonding  foreign 
timber  in  which  there  were  a  deal  shed  and 
two  buildings  containing  saw  pits,  was  not 
a  yard  within  the  meaning  of  the  act.  Stone 
V.  Commercial  R.  R.  Co.,  9  Simons  (Eng. 
Ch.),  621.     1839. 

IX.  Condemnation  of  coepoeate  peop- 

EBTY. 

702.  Crossings  of  railways.  A  manda- 
tory injunction  was  issued  in  effect  compel- 
ling a  railroad  company  to  pull  down  walls 
which  it  had  built  in  oi-der  to  prevent 
another  railway  company  from  crossing  its 
line.  Great  North  of  England,  etc.,  R.  R. 
Co.  V.  Clarence  R.  R.  Co.,  1  Collyer  (Eng. 
Ch.),  507,  1844;  Same  v.  Same,  3  Eng.  E.  E. 
&  Canal  Cases,  605,  1845. 

703.  —  One  railway  company  has  no  right 
without  compensation  to  take  property  of 
another  for  the  construction  of  it's  road;  the 
property  rights  of  a  railway  company  in  its 
right  of  way  are  protected  by  the  same  re- 
strictions against  appropriation  by  any  other 
company  for  railroad  purposes  or  other  pub- 
lic uses  as  is  afforded  by  the  constitution  and 
laws  in  the  case  of  the  private  property  of 
an  individual.  Grand  Rapids,  Newaygo, 
etc.,  R.  R.  Co.  V.  Grand  Rapids  and  Indiana 
R.  R.  Co.,  35  Mich.,  365,  1877;  15  Amer.  E'y 
Eep.,  317. 

704.  —  Where  the  right  of  way  is  bought 
across  or  under  the  track  of  another  railway 
company,  or  through  its  embankment,  the 
latter  company  is  entitled  to  receive  such 
sum  of  money  as  will  enable  it  to  place  its 
track  over  the  point  at  which  the  ground  is 
condemned  in  as  safe  a  condition,  as  nearly 
as  the  nature  of  the  case  wiU  admit,  as  it 
was  before  the  making  of  the  excavation. 
The  damages  should  cover  additional  ex- 
pense for  watchmen  when  travel  over  the 
excavation  is  rendered  hazardous;  the  ex- 
pense of  building  and  maintaining  perma- 
nent abutments,  for  retaining  the  walls; 
losses  incident  to  rebuilding  or  repairing, 
and  contingent  losses  by  fire  or  otherwise ; 
and  if  any  other  kind  of  bridge  over  the  ex- 
cavation is  more  safe  than  a  wooden  one, 
the  compensation    should  be    sufficient  to 


enable  the  company  to  erect  and  maintain 
perpetually  a  bridge  of  that  degree  of  safety, 
and  likewise  to  reimburse  it  for  all  incon- 
venience and  expense  incident  to  the  erec- 
tion and  maintenance  of  such  a  bridge.  St. 
Louis,  Jacksonville  and  Chicago  R.  R.  Co. 
V.  Springfield  and  Northwestern  R.  R.  Co., 
98  111.,  274,  1880;  3  Amer.  &  Eng.  E.  E. 
Cases,  487. 

705.  —  bridge ;  scaffolding.  In  making 
a  railway  crossing,  the  company  may,  in 
building  a  bridge,  place  temporary  scaffold- 
ing upon  the  land  of  the  railway  company 
over  whose  line  the  crossing  is  to  be  made. 
Great  North  of  England  Ry  Co.  v.  Clarence 
R'y  Co.,  3  Eng.  E.  E.  &  Canal  Cases,  605, 
1845;  Great  North  of  England,  etc.,  R.  R. 
Co.  V.  Clarence  R.  R.  Co.,  1  Collyer  (Eng, 
Ch.),  507,  1844. 

706.  —  Where  a  railway  company  was  au- 
thorized, by  an  act  to  build  its  railway  to  a 
certain  point,  and  no  compulsory  power 
was  clearly  given  for  crossing  another  rail- 
way, that  had  to  be  crossed  to  reach  the 
point  named  in  the  act,  it  was  held  that  the 
crossing  could  not  be  effected  without  con- 
sent, even  although  the  failure  to  obtain 
consent  would  prevent  the  construction  of 
the  railway.  Clarence  R'y  Co.  v.  Great 
North  of  England  R'y  Co.,  4  Adolphus  & 
Ellis  (N.  S.),  46;  45  E.  C.  L.,  46.     1844. 

707.  Power  to  take  land  of  one  corpora- 
tion by  another.  Land  already  acquired  by 
one  railroad  corporation,  and  held  for  the 
necessary  enjoyment  of  its  essential  fran- 
chises, cannot  be  condemned  and  appropri- 
ated in  the  usual  way  by  another  corporal 
tion.  Lake  Shore  and  Michigan  Southern 
R'y  Co.  V.  New  York,  Chicago  and  St.  Louis 
R'y  Co.,  8  Federal  Reporter,  858, 1881 ;  Cleve- 
land and  ■  Pittsburgh  R.  R.  Co.,  In  re,  3 
Pittsburgh,  348,  1863. 

708.  —  One  horse  railway  company  has 
no  right,  by  proceedings  of  condemnation, 
to  take  for  its  joint  use  a  part  of  a  pre- 
viously constructed  i-ailway  of  another  com- 
pany in  successful  operation.  A  court  of 
equity  will  enjoin  such  a  proceedingi. 
Central  City  Horse  R'y  Co.  v.  Fort  Clark 
Horse  R'y  Co.,  81  111.,  533.     1876. 

709.  —  Land,  acquired   by  one  railroad ' 
company  under  a  legislative  grant  of  the 
right  of  eminent  domain  and  unnecessary 
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for  the  exercise  of  its  f ranoliise  or  tlie  dis- 
charge of  its  duties,  is  liable  to  be  taken 
under  the  law  of  eminent  domain  for  the 
use  of  another  railroad  company.  North 
Carolina  R.  R.  Co.  v.  Carolina  Central  R't/ 
Co.,  83  N.  C.  489,  1880;  Peoria,  Pel~in  and 
Jackson  rille  R.  R.  Co.  v.  Peoria  and  Spring- 
field R.  R.  Co.,  66  111.,  174,  1873. 

710.  —  Altliough  a  right  of  way  of  a 
railroad  company  is  limited  to  tlie  use  of  the 
land  for  the  construction  and  operation  of 
its  railroad,  this  limited  use  is  property,  and 
any  interference  with  it  at  any  point,  by 
condemnation  for  another  railroad,  whereby 
the  use  is  impaired,  may  be  considered  in 
connection  with  and  as  affecting  its  use  as 
an  entirety.  Lake  Shore  and  Michigan 
Southern  R'y  Co.  v.  Chicago  and  ^Vestern 
Indiana  R,  R.  Co.,  100  111.,  21,  1881;  3 
Amer.  &  Eng.  R.  R.  Cases,  454. 

711.  —  It  is  not  competent  to  a  later  rail- 
way company,  in  the  absence  of  a  power 
for  that  purpose,  given  in  express  terms  by 
its  special  act,  to  acquire  compulsorily  the 
soil  and  freehold  in  lands  already  vested  in, 
and  actually  used  by,  an  earlier  railwny 
company  for  the  purposes  of  its  undertak- 
ing; although  the  land  lies  within  the 
"limits  of  deviation"  shovvn  by  the  parlia- 
mentary plans  of  the  later  company,  and 
its  special  act  confers  upon  it  the  usual 
general  power  to  enter  upon  and  take  such 
of  the  lands  delineated  upon  the  plans  as 
may  he  required  for  the  purposes  of  its  rail- 
way. Dublin  and  Drogheda  R'y  Co.  v.  Na  va  n 
and  Kingscourt  R'y  Co.,  5  Irish  Reports 
(Equity),  393.     1871. 

712.  —  The  condemnation  of  lands  owned 
by  one  railroad  company  —  not  used  for  rail- 
road purposes  —  by  auotlier  company  for  use 
in  the  construction  of  a  railroad  will  be  un- 
available to  condemn  the  franchise  of  the 
former.  All  that  will  be  acquired  will  be  a 
right  of  way,  ahd,  incidentally,  the  power  to 
cross  the  track  of  the  former  where  the 
routes  of  the  two  roads  cross  each  other. 
State  V.  Easton  and  Awboy  R.  R.  Co.,  86  N. 
J.  Law,  181,  1873;  13  Amer.  R'y  Rep.,  417. 

718.  —  In  a  proceeding  to  condemn  a  part 
of  the  property  of  one  railroad  for  the  use 
of  another,  leading  from  other  and  different 
points  and  regions  of  country,  the  use  is  not 
the  same  as  that  of  the  prior  road,  but  is 


ratlier  a  joint  or  co-opei-ative  use,  to  be  ex- 
ercised and  enjoyed  by  both  railroad  com- 
panies, so  iis  to  f  urnisli  the  public  an  addi- 
tional line  of  travel  and  ti"ansportation,  and 
may  be  properly  granted  by  legislative  ac- 
tion. Lake  Shore  anil  MicJngan  Sonthcrn 
R'y  Co.  r.  Chicago  and  Western  Indiana  R, 
R.  Co.,  97  111.,  506,  1881;  9  Amer.  &  Eng.  R. 
R.  Qnses,  440. 

"14.  —  In  a  proceeding  to  condemn  a 
right  of  way  by  one  railroad  company  aeross 
the  right  of  way  of  another  company  upon 
certain  blocks,  the  company  whose  franchise 
is  sought  to  be  taken  in  part  will  not  be  re- 
stricted in  its  compensation  to  the  damage 
to  its  right  of  way  or  railroad  property 
within  the  blocks,  la  such  case  it  will  be 
competent  for  the  defendant  to  recover  for 
damages  it  would  be  subjected  to  by  placing 
obstructions  upon  its  right  of  way,  iu  main- 
taining and  operating  the  proposed  new  road, 
whereby  access  to  different  parts  of  its  line 
would  be  interfered  with,  and  its  capacity 
for  the  transaction  of  business  destroyed  or 
inipaii-ed.  Lake  Shore  a\id  JLiehigan  South- 
cm  R'y  Co.  v.  Chicago  and  Western  Indiana 
R.  R.  Co.,  100  111.,  31,  1881 ;  3  Amer.  &  Eng. 
R.  R.  Cases,  154. 

715.  —  Where  land  has  no  mai'ket  value 
from  the  fact  of  its  being  used  as  a  right 
of  way  for  a  railroad,  and  devoted  to 
a  special  use  of  making  railroad  transfers, 
estimates  of  its  value  with  reference  to 
such  use,  by  those  competent  to  speak  in 
that  regard,  should  be  received  on  the  ques- 
tion of  compensation  to  be  paid  for  its  con- 
demnation for  the  use  of  another  railroad 
company  for  its  right  of  vvay,  and  it  is  error 
to  refuse  such  evidence.     lb. 

716.  —  coMstitutiouallaw.  A  statute  au- 
thorized a  railway  company  to  take  for  its 
purposes  land  occupied  by  another  railway 
company,  and  provided  that  all  general  laws 
relating  to  the  taking  of  land  for  such  pur- 
poses should  govern  the  pi'ooeedings.  Held, 
that  the  statute  was  constitutional,  although 
the  company  whose  land  was  taken  was 
thereby  deprived  of  part  of  its  business. 
Eastern  R.  R.  Co.  v.  Boston  and  Maine  JJ. 
R.  Co.,  Ill  Mass.,  135.     1873. 

717.  —  If  the  legislature  has  the  power  to 
repeal  the  statute  under  which  a  company 
was  organized,  it  can  charter  a  new  one, 


EMINENT  DOMAIN. 


361 


Public  Lands. 


and  confer  the  same  powers  on  it  as  the  for- 
mer possessed;  and,  so  far  as  the  property 
or  franchises  of  the  old  company  are  neces- 
sary to  the  public  use,  it  can  authorize 
the  new  one  to  take  them,  on  making 
due  compensation  ^  therefor.  Oreenwood  v. 
Freight  Co.,  105  U.  S.,  18,  1881;  9  Amer.  & 
Bng.  R.  R.  Cases,  526. 

718.  —  A  statute  which  repeals  an  act  of 
incorporation,  and  at  the  same  time  cre- 
ates a  new  one  with  similar  powers,  the  use 
of  which  requires  the  exercise  of  the  right 
of  eminent  domain,  is  not  in  conflict  with 
the  constitution  of  the  United  States,  if  it 
provides  for  compensation  for  the  property 
of  the  extinct  corporation  so  taken  by  the 
new  one.     lb. 

719.  Proceeding's.  If,  in  an  application 
by  one  railway  company,  made  in  the 
district  court,  to  condemn  the  land  of 
another  railway  company,  the  defendant,  by 
way  of  cross-complaint,  sets  up  facts  which 
would  be  a  legal  defense  to  the  petition, 
upon  the  hearing  on  the  merits,  such  facts 
do  not  constitute  a  ground  for  an  injunction 
restraining  the  plaintiff  from  entering  upon 
or  taking  possession  of  the  property  sought 
to  be  condemned.  California  Pacific  R.  R. 
Co.  V.  Central  Pacific  R.  R.  Co.,  47  Cal.,  549, 
1874;  7  Amer.  R'y  Rep.,  536. 

720.  —  Any  facts  in  such  case  which  show 
that  the  petitioner  had  no  power  to  condemn 
the  lands  of  the  defendant,  or  that  the  lands 
are  not  necessary  and  proper  for  the  pur- 
poses named  in  the  petition,  can  be  used  on 
the  trial,  on  the  day  set  for  the  appointment 
of  commissioners,  and  there  is  no  necessity 
for  an  injunction  so  far  as  these  facts  are 
concerned.    lb. 

721.  —  The  special  term  has  power  to  de- 
cide as  to  whether  or  not  the  city  of  Bufifalo 
may  lawfully  take  railway  property  for  the 
corporate  uses  of  that  city.  Buffalo,  City  of. 
In  re,  64  N.  Y.,  547.     1876. 

722.  Railway  in  hands  of  receiver.  The 
fact  that  the  property  of  an  insolvent  rail- 
way company  is  under  the  charge  of  a  court 
does  not  in  anywise  secure  to  the  company 
protection  against  lawful  competition  in  its 
business,  or  secure  for  its  property  immu- 
nity against  liability  to  lawful  condemnation. 
Central  R.  R.  Co.  of  New  Jersey  v.  Penn- 
sylvania R.  R.Co.,  31  N.  J.  Eq.,  475.     1879. 


723.  Taking  of  railway  land  for  street 
or  highway.  Lands  taken  for  depot  pur- 
poses cannot  afterwards  be  condemned  for 
highway  purposes.  Prospect  Park  and 
Coney  Island  R.  R.  Co.  v.  Williamson,  91 
N.  Y.,  553,  1883;  reversing  Same  v.  Same,  24 
Hun  (N.  Y.),  316,  1881. 

724.  —  A  general  statutory  power,  con- 
ferred by  a  city  charter,  to  take  lands  for 
public  streets,  will  not  authorize  the  city  to 
take  land  already  lawfully  appropriated  for 
a  depot  bjiilding  by  a  corporation  duly  em- 
powered to  acquire  lands  for  such  purposes. 
St.  Paul  Union  Depot  Co.  v.  City  of  St.  Paul, 
80  Minn.,  359.     1883. 


X.  Public  lands. 

725.  Homestead.  A  right  of  way  per- 
fected by  a  railway  corporation  under  U.  S. 
Rev.  Stat.,  §  3477,  cannot  be  defeated  by 
mere  relation  back  from  a  homesteader's 
subsequent  patent  to  the  time  of  his  ante- 
cedent entry  on  the  land.  Flint  and  Pere 
Marquette  R'y  Co,  v.  Gordon,  41  Mich.,  420. 
1879. 

726.  —  The  ovmer  of  such  homestead  is 
entitled  to  compensation  for  improvements 
made  on  land  over  which  a  railway  com- 
pany has  afterwards  obtained  the  right  of 
way.     lb. 

727.  Property  of  st.ate;  cannot  he  con- 
demned by  a  city.  The  state  of  Georgia 
purchased  a  tract  of  land  for  the  purpose  of 
the  erection  of  car  shops  and  other  buildinga 
necessary  to  the  successful  operation  of  the 
Western  and  Atlantic  Railroad.  The  mayor 
and  council  of  the  city  of  Atlanta,  under 
the  general  authority  of  their  charter  to  lay 
out  streets,  etc.,  and  sec.  965  of  the  Code, 
sought  to  appropriate  a  portion  of  said  land 
for  a  street.  Held,  that  such  contemplated 
action  was  properly  enjoined.  Mayor,  etc.,  of 
Atlanta  v.  Central  R.  R.  and  Banking  Co., 
53  Ga.,  120.     1874. 

728.  Railway  construction.  Railways, 
though  not  strictly  "  highways,"  are  high- 
ways within  the  meaning  of  U.  S.  Rev. 
Stat.,  §  2477,  which  grants  the  right  of  way 
for  the  construction  of  highways  across  the 
public  lands.  Flint  and  Pere  Marquette  R. 
R.  Co.  V.  Gordon,  41  Mich.,  420.     1879. 
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729.  —  The  construction  of  its  road  under 
a  public  act  granting  tlie  right  of  way  across 
the  public  lands  would  be  both  a  sufficient 
and  an  equitable  consideration  for  the  right 
of  way.    lb. 

XI.  Evidence. 


730.  Award  as  evidence.  The  charter  of 
s,  railway  company  provided  for  the  appoint- 
ment of  commissioners  to  estimate  the  land 
damage  attendant  on  the  lay-out  of  the 
track,  and  provided  that  parties  interested 
who  were  dissatisiied  with  the  award  of  the 
commissioners  might  apply  for  a  jury  trial ; 
fiuch  an  application  to  be  heard  under  the 
■direction  of  the  court  ' '  in  the  same  manner 
that  appeals  are  heard,"  Held,  that  the 
award  of  the  commissioners  was  not  admis- 
sible evidence  to  the  jury  at  the  trial  of  such 
an  application.  Ennisv.  Wood  River  Branch 
R.  R.  Co.,  13  R.  I.,  73.     1878. 

731.  Corporate  power.  A  railway  com- 
pany sought  to  condemn  a  right  of  way 
under  the  Eminent  Domain  Act.  As  proof 
•of  its  corpoi'ate  existence,  the  company  gave 
in  evidence  the  special  chaiter  under  which 
it  claimed  to  have  been  organized,  and  also 
showed  user  of  the  franchises  granted  by  the 
charter.  This  was  held  sufficient  to  author- 
ize the  proceeding.  Peoria  and  Pekin  Union 
R,'y  Co.  V.  Peoria  and  Farmington  Ry  Co., 
105  111.,  110,  1883;  10  Amer.  &  Eng,  R.  R. 
Cases,  139. 

732.  —  The  declarations  of  the  owner  of 
the  land  as  to  its  value,  his  offer  of  it  at  a 
iixed  price,  and  sale  of  a  portion  of  it,  are 
■evidence  on  the  question  of  damages,  as 
■constituting  his  estimate  of  its  value  as 
aginst  the  land  owner.  East  Brandywine 
und  Wayneshurg  R.  R.  Co.  v.  Ranch,  78  Pa. 
St.,  454.     1875. 

733.  —  Where  the  land  owner  died  while 
the  proceedings  were  pending,  and  a  trustee 
was  substitut.3d  as  a  paity,  under  an  agree- 
ment that  no  rights  of  the  defendant  should 
be  prejudiced  thereby,  it  was  held  that  the 
agreements,  declarations  and  admissions  of 
the  deceased  were  competent  evidence  as 
against  the  trustee  so  substituted.  Power 
v.  Savannah,  Shidaway,  etc.,  R.  R.  Co.,  56 
Oa.,  471.     1876. 


734.  Description  of  premises.  The  jury 
are  entitled  to  know  the  amount  of  land 
taken ;  how  it  affects  the  remainder ;  how  it 
divides  the  farm,  in  case  of  farm  lands,  as 
to  water,  pasturage,  improvements,  etc. ; 
and  also  the  danger  and  inconvenience  of  the 
perpetual  use  of  the  track  for  moving  trains 
over,  and  what  injury,  if  any,  to  stock  kept 
on,  the  farm,  and  many  other  things  con- 
nected therewith,  better  understood  and 
better  to  be  explained  by  persons  of  large 
experience  in  such  matters ;  and,  as  a  gen- 
eral rule,  any  evidence  that  tends  to  illustrate 
these  various  subjects  is  admissible.  Roch- 
ford.  Rock  Island  and  St.  Louis  R.  R.  Co. 
V.  McKinley,  64  111.,  338.    1873. 

736.  —  Evidence  relating  to  the  manner 
in  wliich  the  railway  affected  a  farm,  how  it 
affected  a  hog  pasture  and  a  stream  of  water, 
and  access  thereto,  the  size  of  the  stream, 
the  value  of  the  farm  and  of  the  farms  in 
that  neighborhood,  the  height  of  the  grade 
and  the  depth  of  the  ditches,  etc.,  was 
properly  admitted.  DreJier  v.  I.  S.  W.  R 
R.  Co.,  59  la.,  599.     1883. 

736.  Elevator.  In  a  proceeding  to  con- 
demn a  right  of  way  over  a  strip  of  land  be- 
tween an  elevator  and  a  river,  the  plans  by 
which  the  company  proposes  to  build  the 
road,  as  showing  the  track  is  to  be  laid  upon 
trestles  elevated  so  high  as  not  to  interfere 
with  the  transfer  of  grain  from  the  elevator 
to  the  river  in  chutes  or  conductors,  are  ad- 
missible in  evidence  on  the  question  of  dam- 
ages and  compensation  claimed.  PeoiHa  and 
Pekin  Union  Ry  Co.  v.  Peoria  and  Farm- 
ington R'y  Co.,  105  111.,  110,  1888;  10  Amer. 
&  Eng.  R.  R.  Cases,  139. 

737.  Embaukinents.  It  was  held  proper 
in  a  proceeding  to  appropriate  a  railroad 
right  of  way,  to  ask  a  witness  to  "  state  how 
embankments  affect  communication  with 
different  sides  of  a  railroad."  The  question 
asks  for  a  fact  rather  than  an  opinion. 
Smalley  v.  Iowa  Pacific  R.  R.  Co.,  86  la.,  571. 
1873. 

738.  Erroneous  rulings  on  introduction 
of  evidence.  The  award  of  the  jury  will  not 
be  set  aside  merely  because  of  the  admission 
of  testimony  that  would  not  have  been  admis- 
sible under  strict  legal  rules,  unless  it  appears 
to  have  caused  substantial  injustice.  De- 
troit Western  Transit  and  Junction  R.  B. 
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Co.  V.   Crane,  50  Mich.,    183;  10  Amer.  & 
Eng.  R.  R.  Cases,  503.     1883. 

739.  —  Ton  witnesses  were  called,  who 
testiiied  that  they  knew  the  value  of  the 
farm  before  and  after  the  appropriation,  and 
gave  such  values.  Thereafter  two  witnesses 
were  called,  who  stated  that  they  did  not 
know  the  market  value.  They  were  then 
asked  "  to  state  if  they  knew  the  per  cent, 
difference,  if  any  there  was,  in  the  value  of 
the  farm  before  the  taking  and  after  the  right 
of  way  was  taken."  This  question  was  ob- 
jected to,  but  the  witness  testified  as  to  the 
per  cent,  difference.  None  of  the  ten  wit- 
nesses, who  had  testified  as  to  absolute  values, 
disclosed  in  their  testimony  a  less  per  cent, 
difference  than  did  these  two  witnesses ;  and 
after  all  the  testimony  was  received  the 
jury  were  sent  out  to  view  the  farm;  and 
their  verdict  was  less  than  two-thirds  of  the 
smallest  difference  in  values  before  and  after 
the  appropriation  was  disclosed  by  any  of 

•the  plaintiff's  witnesses.  Held,  under  the 
circumstances,  that  the  admission  of  the  tes- 
timony of  these  two  witnesses,  if  ei-ror  it  be, 
was  not  sufficient  to  justify  a  reversal  of  the 
judgment  rendered  in  favor  of  -the  land 
owner.  Leavenworth,  Topeha  and  South- 
western B'y  Co.  V.  Paul,  38  Kans.,  816,  1883; 
10  Amer.  &  Eng.  R.  R.  Cases,  490. 

740.  —  When  commissioners  reject  legal 
and  competent  evidence,  or  mistake  the  prin- 
ciple that  should  govern  their  appi'aisement, 
their  award  will  be  set  aside.  New  York 
Central  and  Hudson  River  R.  R.  Co.,  In  re, 
15  Hun  (N.  Y.),  63.     1878. 

741.  Examination  of  witnesses.  It  is 
proper  to  permit  a  witness  for  the  railway 
company,  who  has  given  his  opinion  as  to 
the  effect  of  the  railway  on  the  market 
value  of  the  plaintiff's  land,  to  be  cross-ex- 
amined as  to  the  effect  upon  such  value  of 
the  probability  or  possibility  that  horses 
might  be  frightened  or  fire  communicated 
by  passing  engines  and  ti-ains.  Wooster  v. 
Sugar  River  Valtey  R.  R.  Co.,  57  Wis.,  311, 
1883 ;  10  Amer.  &  Eng.  R.  R.  Cases,  499. 

742.  —  Where  a  witness  for  the  land 
owner  has  been  examined  in  chief,  generally, 
as  to  the  land,  the  material  it  Contains, 
value,  etc.,  it  is  error  to  sustain  an  objection 
to  a  question,  on  cross-examination  of  such 
witness,  requiring  him  to  state  the  value  of 


the  land,  including  all  the  materials  in  it,  as 
it  lies,  how  much  it  is  worth  per  acre  in  the 
market,  though  said  witness  may  have  an- 
swered such  question  on  his  examination  in 
chief.  Pittsburgh,  Ft.  Wayne  and  Chicago 
R'y  Co.  V.  Swinney,  59  Ind.,  100.     1877. 

743.  —  It  is  improper  to  ask  a  witness 
how  much  less  a  farm  would  Jje  worth  by 
reason  of  the  construction  of  a  railway 
across  it.  This  would  be  an  indirect  mode 
of  obtaining  the  opinion  of  the  witness  as  to 
the  amount  of  damages  resulting  from  the 
construction  of  the  road.  Baltimore,  Pitts- 
burg and  Chicago  R'y  Co.  v.  Johnson,  59 
Ind.,  247.     1877.  J 

744.  —  It  is  not  admissible  to  ask  a  wit- 
ness at  what  price  he  had  offered  for  sale 
adjoining  property.  Montclair  R'y  Co.  v. 
Benson,  36  N.  J.  Law,  557.     1873. 

745.  —  A  witness  on  cross-examination 
stated  at  length  the  grounds  for  his  estimate 
of  the  diminished  value  of  the  premises,, 
some  of  which  were  legitimate  and  proper, 
while  it  was  claimed  otliers  were  not.  Held, 
that  a  refusal  to  exclude  all  was  not  en-one- 
ous,  as  the  defendant  might,  by  asking  it, 
have  had  the  court  instruct  the  jury  as  to 
their  proper  effect  on  the  testimony  of  the 
witness  and  his  estimate  of  damages.  Smal- 
ley  V.  Iowa  Pacific  R.  R.  Co.,  36  la.,  571. 
1873. 

746.  —  It  is  the  province  of  the  court, 
and  not  of  the  jury,  to  exclude  improper 
testimony.  Karnes  v.  Bellville  and  Eldorado 
R.  R.  Co.,  89  III.,  369.     1878. 

747.  —  Where  the  question  asked  was 
much  longer  than  necessary,  but  inquired, 
in  substance,  how  much  less  the  land  was 
worth  after  than  before  the  appropriation, 
excluding  benefits,  it  was  held  not  erroneous. 
Britton  v.  D.  M.,  O.  and  S.  R.  R.  Co.,  59  la., 
540,  1883 ;  10  Amer.  &  Eng.  R.  R.  Cases,  413. 

748.  Inconyenience.  Evidence  as  to  noise 
of  passing  trains,  and  as  to  the  inconven- 
ience and  interruption  to  the  use  of  the  prop- 
erty, resulting  from  the  ordinary  operation 
of  defendant's  road,  heUd  competent,  as 
bearing  upon  the  question  of  the  diminished 
value  of  the  property  caused  by  the  con- 
struction of  the  road  across  the  same. 
County  of  Blue  Earth  v.  St.  Paul  and  Sioux 
City  R.  R.  Co.,  38  Minn.,  508,  1881 ;  10  Amer. 
&  Eng.  R.  E.  Cases,  3C9. 
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749.  Eillin!!:  stock.  Evidence  as  to  tlie 
danger  of  killing  stock,  and  the  danger  of 
the  escape  of  fire  by  reason  of  the  construc- 
tion of  the  road,  is  proper  to  be  considered 
by  the  jury.  Such  damages  are  as  much 
proximate  as  those  growing  out  of  the  dan- 
ger and  inconvenience  of  crossing  the  road 
from  one  part  of  the  farm  to  another,  St. 
Louis  and  Southeastern  R'y  Co.  v.  Teters,  68 
111.,  144.     1873. 

750.  Limiting  numbor  of  witnesses.  The 
court  has  a  right  to  impose  a  reasonable  limit 
upon  the  number  of  witnesses  which  the 
parties  may  call  upon  the  question  of  the 
value  of  the  premises  taken.  Sheldon  v. 
Minneapolis  and  St.  Louis Ry  Co.,  29  Minn., 
318,  1882;  Everett  v.  Union  Paeifto  R'y  Co., 
69  la.,  243,  1882;  10  Amer.  &  Eng.  R.  E. 
Cases,  203. 

751.  Opinions.  The  evidence  of  witnesses 
as  to  the  value  of  the  premises  immediately 
before  the  condemnation,  and  the  value  of 
the  several  parcels  immediately  thereafter,  is 
competent  to  be  considered  by  the  jury. 
Indianapolis,  Decatur  and  Springfield  R.  R. 
Co.  V.  Pugh,  85  Ind.,  279,  1882;  10  Amer.  & 
Eng.  R.  R.  Cases,  196;  Curtis  v.  St.  Paul, 
Stillwater  and  Taylor's  Falls  R.  R.  Co.,  20 
Minn.,  28,  1873;  Colvillv.  St.  Paul  and  Chi- 
cago R.  R.  Co.,  19  ib.,  283,  1872;  Sherwood 
V.  Same,  21  ib.,  127,  1875;  Sherman  v.  St. 
Paul,  Minneapolis  and  Manitoba  R'y  Co.,  30 
Minn.,  227,  1883;  10  Amer.  &  Eng.  R.  R. 
Cases,  193 ;  Snow  v.  Boston  and  Maine  R.  R. 
Co.,  65  Me.,  230,  1875;  10  Amer.  R'y  Rep., 
27 ;  Republican  Valley  R.  R.  Co.  v.  Arnold, 
13  Neb.,  485,  1882;  10  Amer.  &  Eng.  R.  R. 
Cases,  219. 

752.  —  It  is  competent  for  a  witness  who 
has  a  personal  knowledge  of  the  land,  and 
who  possesses  the  necessary  information  to 
enable  him  to  form  a  proper  estimate  of  its 
value,  to  state  his  opinion  as  to  the  value  of 
the  residue  of  the  land  after  the  appropri- 
tion ;  and  it  is  not  necessary  that  he  should 
know  of  sales  of  such  tracts  of  land.  Frank- 
fort and  Kokomo  R.  R.  Co.  v.  Windsor,  51 
Ind.,  238.     1875. 

758.  —  Opinions  of  witnesses  as  to  dam- 
ages should  be  carefully  weighed,  not  blindly 
followed.  McReynolds  v.  Baltimore  and 
Ohio  R'y  Co.,  106  111.,  152.     1883. 

754.  —  A  farmer  may,  as  an  expert,  give 


his  estimate  of  the  value  as  farm  land  of 
realty  so  condemned,  but  his  opinion  gen- 
erally of  the  value  of  such  realty  is  inad- 
missible, since  the  market  value  of  a  farm 
may  be  much  greater  than  its  agricultural 
value.  Brown  v,  Providence  and  Springfield 
R.  R.  Co.,  12  R.  I.,  238,  1878;  Kansas  Cen- 
tral R'y  Co.  V.  Allen,  24  Kaus.,  38,  1880;  5 
Amer.  &  Eng.  R.  R.  Cases,  363 ;  Same  v.  Ire- 
land, 24  Kans.,  35. 

755.  —  A  witness  testified  that  he  knew 
the  property  in  question  "by  sight."  He 
liad  lited  for  tweuty-two  years  about  three 
miles  from  the  city  of  Stillwater.  The  prop- 
erty had  been  occupied  as  a  tavern  stand  for 
about  ten  years,  and  lay  between  Stillwater 
and  his  residency.  Held,  that  he  was  ac- 
quainted with  the  property  within  the  rule 
that,  when  the  value  of  property  is  in  con- 
troversy, persons  acquainted  with  it  may 
state  their  opinion  as  to  its  value.  Lehmicke 
V.  St.  Paid,  Stillwater  and  Taylor's  Falls  B. 
R.  Co.,  19  Minn.,  464,  1873;  10  Amer.  R'y 
Rep.,  296. 

756.  —  In  an  action  for  damages  for  the 
taking  of  part  of  plaintiff's  block  a  witness 
for  plaintiff,  who  had  acted  for  several  years 
as  his  agent  in  looking  after  the  block,  had 
paid  taxes,  given  leases  and  collected  rents 
thereon,  received  offers  to  purchase,  and  was 
personally  acquainted  with  the  block  both 
before  and  after  the  taking,  was  competent 
to  testify  not  only  to  the  value  of  the  strip 
taken,  but  also  to  the  depreciation  in  value 
of  the  remainder  of  the  block,  by  reason  of 
the  taking  for  railway  purposes.  Diedrich 
V.  Northwestern  Union  R'y  Co.,  47  Wis.,  682. 
1879. 

767.  — Where  a  railway  company  sought 
to  condemn  city  lots  with  buildings  thereon 
for  the  use  of  its  road,  it  was  held  that,  as 
lands  and  city  lots  have  no  standard  value, 
it  was  right  and  necessary  to  take  the  opin- 
ions of  witnesses,  and  to  hear  the  facts  upon 
which  such  opinions  were  founded,  to  enable 
the  jury  to  fix  the  compensation  to  be 
awarded  to  the  owners.  Lafayette,  Bloom- 
ington  and  Mississippi  R.  R.  Co.  v.  Winslow, 
66  111.,  219.     1872. 

758.  —  The  owner  of  land  taken  for  right 
of  way  by  a  railway  company,  having  resided 
upon  and  improved  it  for  several  years,  who 
swears  that  he  knows  what  it  is  worth,  is  a 
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oompetent  witness  on  the  question  of  its 
value.  Burlingtmi  and  Missouri  River  B. 
B.  Co.  V.  Schluntz,  14  Neb.',  431.     1883. 

759.  —  Market  value  of  land  is  not  a  ques- 
tion of  science  or  skill  upon  vyhich  only  an 
expert  can  give  an  opinion.  Pennsylvania 
and  New  York  B.  B.,  etc.,  Co.  v.  Bunnell,  81 
Pa.  St.,  414,  1876;  16  Amer.  R'yRep.,  1. 

760.  —  Persona  of  the  neighborhood  are 
presumed  to  have  sufficient  knowledge  of 
the  market  value  of  the  land.  Pennslyvania 
and  New  York  B.  B.,  etc.,  Co.  v.  Bunnell,  81 
Pa.  St.,  414,  1876;  16  Amer.  R'y  Rep.,  1; 
Burlington  and  Missouri  Biver  B.  B.  Co.  v. 
Schluntz,  14  Neb.,  431, 1883. 

761.  —  Though  the  knowledge  of  a  wit- 
ness of  the  value  of  lands  in  the  neighbor- 
hood may  have  rested  solely  upon  a  few 
purchases  made  by  the  railway  company, 
and  from  no  other  sales  or  purchases  in  the 
I'eal  estate  market,  he  has  some  knowledge 
upon  which  to  base  an  opinion,  and  the  value 
of  that  opinion  is  for  the  jury.  Pittsburgh 
and  Lake  Erie  B.  B.  Co.  v.  Bobinson,  95  Pa. 
St.,  436,  1880;  1  Amer.  &  Eng.  R.  R.  Cases, 
468. 

762.  —  The  opinions  of  witnesses  as  to  the 
amount  of  damages  sustained  by  a  party 
are  not  competent  evidence.  The  witnesses 
must  testify  as  to,  facts,  and  the  court  or 
jury  must  determine  the  amount  of  dam- 
ages from  the  facts  proved.  Baltimore, 
Pittsburgh  and  Chicago  B'y  Co.  v.  Johnson, 
53  Ind.,  347,  1877;  Baltimore,  Pittsburgh 
and  Chicago  B'y  Co.  v.  Johnson,  59  Ind., 
480,  1877;  Same  v.  Stoner,  ib.,  579,  1877; 
Brown  v.  Providence  and  Springfield  B.  B. 
Co.,  13  R.  I.,  338,  1878. 

763.  —  The  owner  of  the  land  taken  was 
asked  how  much,  in  his  opinion,  the  railroad 
had  depreciated  the  value  of  his  farm  as  a 
whole.  Held,  that  the  question  referred  to 
the  farm  as  owned  by  him  at  the  time  of  the 
trial,  exclusive  of  the  land  taken,  and  was 
proper.  Wooster  v.  Sugar  Biver  Valley  B. 
B.  Co.,  57  Wis.,  311,  1883;  10  Amer.  &  Eng. 
E.  R.  Cases,  499. 

764.  —  Witnesses  should  not  be  permitted 
to  give  their  opinions  before  the  jury  of  the 
value  of  the  land,  subject  to  the  right  of 
way.  This  should  be  left  to  the  jury  to  as- 
certain from  facts  affecting  the  value,  and 
proper  to  be  considered,  uninfluenced  by  the 


opinion  of  others.  Fremont,  Elkhorn  and 
Missouri  Valley  B.  B.  Co.  v.  Whalen,  11 
Neb.,  585,  1881;  5  Amer.  &  Eng.  R.  R. 
Cases,  364. 

765.  —  Witnesses  should  not  be  permitted 
to  give  their  opinions  as  to  separate  items  of 
damage.  New  York,  West  Shore  and  Buffalo 
B'y  Co.,  In  re,  39  Hun  (N.  Y.),  609.    1883. 

766.  Pleadings.  The  e.vidence  will  be 
confined  to  the  particular  lands  described  in 
the  petition,  unless  the  defendant  flies  a 
cross-petition  setting  up  that  he  is  the  owner 
of  ground  not  described  in  the  original 
petition,  which  will  be  damaged,  and  makes 
claim  to  have  the  damages  thereto  likewise 
assessed.  Chicago  and  Iowa  B.  B.  Co.  v. 
Hopkins,  90  lU.,  316.     1878. 

767.  Practice.  Where  land,  taken  for 
railway  purposes,  is  appraised  by  commis- 
sioners, it  is  the  duty  of  the  circuit  court,  on 
exceptions  filed,  to  hear  testimony,  if  offered, 
as  to  the  adequacy  of  the  compensation 
awarded.  And  where  such  testimony  is  pre- 
sented, the  refusal  of  the  lower  court  to  con- 
sider it  will  work  a  reversal  of  the  cause. 
St.  Louis  and  Florissant  B.  B.  Co.  v.  Al- 
m^roth,  63  Mo.,  343.     1876.      ' 

768.  —  The  commissioners  may  on  their 
own  motion  take  testimony  in  relation  to 
damages.  St.  Paul  and  Sioux  City  B.  B. 
Co.  V.  Covell,  3  Dak.,  483.     1881. 

769.  Proceedings ;  right  to  examine  wit- 
nesses. The  land  owner  expressly  waived 
the  right  to  produce  and  examine  wit- 
nesses, .  and  consented  with  the  counsel 
for  the  railroad  company  that  the  commis- 
sioners might  act  upon  a  view  of  the  prem- 
ises, which  they  proceeded  to  do  and  make 
their  award.  On  motion  to  set  aside  the 
award  it  appeared  from  the  affidavit  of  the 
land  owner  that  in  declining  to  produce  wit- 
nesses he  acted  upon  a  misapprehension  as 
to  his  legal  rights,  founded  upon  erroneous 
information  derived  by  him  from  another 
person,  to  the  effect  that  he  would  be  en- 
titled to  i-ehearing,  as  a  matter  of  right,  be- 
fore other  commissioners,  and  that  on  such 
rehearing  he  could  examine  witnesses. 
Held,  that  the  land  owner  is  entitled  to 
the  relief  asked  for  by  him,  on  the  ground 
that  he  was  misled  to  his  prejudice  by  erro- 
neous information  as  to  his  legal  rights. 
New  York,  Lackawanna  and  Western  B'y 
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Co.,  In  re,  83  Howard's  Practice  (N.  Y.),  265. 
1883. 

7  70.  Profits  of  land.  In  a  proceeding  to 
condemn  land  for  a  public  use,  the  fact  to  be 
ascertained  is  the  value  of  the  land  at  the 
time  of  the  taking;  and  to  arrive  at  this 
value,  testimony  to  prove  the  annual  net 
profits  derived  from  the  land  for  a  particular 
use  is  not  admissible.  Stockton  and  Cop- 
peropolis  R.  B.  Co.  v.  Qalgiani,  49  Cal.,  189, 
1874  ;  7  Amer.  R'y  Rep.,  263. 

771.  Records.  The  clerk  of  the  county 
commissioners,  and  not  their  chairman,  is 
the  proper  officer  to  attest  transcripts  of 
their  records ;  and  when  an  improperly  cer- 
tified copy  of  such  a  record  has  been  admit- 
ted in  evidence  at  a  trial  before  a  sheriff's 
jury,  the  priSduction  of  a  properly  certified 
copy  at  the  argument  of  a  question  of  law  in 
the  supreme  court  does  not  cure  the  defect. 
Richv.  Lancaster  B.  B.  Co.,  114  Mass.,  514. 
1874. 

772.  Sales  of  other  land.  Upon  a  jury 
trial  upon  a  land  owner's  appeal  to  the  dis- 
trict court,  the  applicant  called  a  witness 
who  testified  to  sales  of  other  lands  sold  by 
him  from  time  to  time  in  the  vicinity  of  the 
land  sought  to  be  condemned,  and  also  gave 
testimony  with  reference  to  the  similarity  of 
situation  and  character  of  the  lands  so  sold 
to  the  land  sought  to  be  condemned.  Held, 
that  evidence  of  the  prices  obtained  for  the 
lots  so  sold  by  the  witness,  and  of  the  aver- 
age price  obtained  for  the  lots  so  sold,  was 
incompetent  and  inadmissible.  Stinson  v. 
Chicago,  St.  Paul  and  Minneapolis  B.  B. 
Co.,  27  Minn.,  284.     1880. 

773.  —  In  a  proceeding  to  condemn  an  en- 
tire lot  in  a  city,  evidence  of  the  price  per 
foot  an  adjoining  tract  had  been  sold  for, 
and  the  price  per  foot  at  which  other  lots 
had  been  offered  for  sale,  is  competent  if  of- 
fered by  the  company  as  evidence  in  chief, 
but  is  not  after  the  defendant  has  closed.  In 
a  proceeding  to  condemn  land,  where  the 
petitioner  closes  his  case  and  the  land  owner 
gives  evidence  of  the  value  of  the  property 
sought  to  be  taken,  there  is  no  error  in  refus- 
ing to  allow  the  petitioner  to  prove  the  price 
at  which  an  adjoining  tract  was  sold,  or  at 
which  other  lots  in  the  vicinity  are  offered 
for  sale.  Such  evidence  is  in  chief  and  not 
in  rebuttal,  and  it  is  a  matter  of  discretion 


to  open  the  case  and  let  in  proof  which 
ought  to  have  been  given  in  chief.  Chicago 
and  Western  Indiana  B.  B.  Co.  v.  Ma- 
roney,Q5  111.,  179,  1880;  5  Amer.  &  Eng.  R. 
R.  Cases,  360. 

774.  —  Evidence  of  the  price  for  which 
land  was  actually  sold  after  tlie  location  of 
a  railway  across  it  may  be  introduced  by  the 
company  to  prove  its  real  value  at  that  time, 
and  as  an  admission  of  such  value,  on  the 
part  of  the  vendors,  and  such  evidence  is  en- 
titled to  great  weight  as  compared  with  the 
mere  opinions  of  witnesses.  Watson  v.  Mil- 
waukee and  Madison  B'y  Co.,  57  Wis.,  333; 
10  Amer.  &  Eng.  R.  R.  Cases,  168.    1883. 

775.  — A  point  was:  "To  arrive  at  the 
value  of  plaintiff's  land,  the  inquiry  is  what 
it  would  sell  for  at  a  fair  sale  in  the  market, 
without  reference  to  its  use  for  any  particu- 
lar purpose;  the  best  evidence  of  market 
value  is  the  price  paid  for  land  in  that 
neighborhood,  making  allowance  for  differ- 
ence in  position  and  improvements."  Held, 
that  the  point  was  properly  refused.  Pitts- 
burgh, Virginia  and  Charleston  R.  B,  Co.  v. 
Rose,  74  Pa.  St.,  362,  1873;  6 'Amer.  R'y 
Rep.,  843. 

776.  —  Evidence  that  some  land  near  by 
that  in  controversy  was  sold  ten  or  twelve 
years  before  the  trial  and  at  a  certain  price 
is  too  remote  to  determine  the  value  of  the 
land  in  controversy  at  the  time  of  its  ap- 
propriation. Everett  v.  Union  Pacific  R'y 
Co.,  59  la.,  243,  1882;  10  Amer.  &  Eng.  E.  E. 
Cases,  202. 

777.  —  cross-examination.  A  witness 
who  has  been  examined  on  behalf  of  the 
land  owners  to  show  that  the  land  was  suit- 
able to  be  platted  into  village  lots,  and  its 
probable  Value  when  so  platted,  may  be 
cross-examined  in  regard  to  sales  of  lota  in 
the  vicinity,  though' some  of  such  sales  were 
made  four  or  five  years  previous.  The  lim- 
its of  such  evidence  is  much  within  the  dis- 
cretion of  the  trial  court.  Watson  v.  Mil- 
waukee and  Madison  R'y  Co.,  57  Wis.,  333; 
10  Amer.  &  Eng.  R.  R.  Cases,  168.    1883. 

778.  Sidings.  It  was  error  to  refuse  to 
permit  a  railway  company  to  prove  that  ft 
siding  could  be  conveniently  constructed 
upon  the  property  of  the  plaintiffs,  and  to 
show  how  such  construction  might  be  made 
useful  to  the  premises,  Pittsburgh  and  Lake 
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Erie  B.  JR.  On.  v.  Robinson,  95  Pa.  St.,  436, 
1880;  1  Aiiier.  &  Eag.  R.  R.  Cases,  468. 

779.  Timber.  It  appeared  that  there  was 
upon  the  petitioner's  remaining  land  chest- 
nut timber  suitable  for  ties.  The  respondent 
oflEered  evidence  that  there  vs'ould  be  a 
greater  demand  for  §uch  ties  in  the  vicinity 
by  reason  of  the  construction  of  the  railway ; 
and  also  offered  evidence  "of  a  convenient 
place  of  delivery  at  a  new  depot  of  said  rail-, 
road."  There  was  evidence  of  a  station  of 
another  line  more  accessible  from  the  peti- 
tioner's woodland  by  the  distance  of  one- 
third  of  a  mile.  The  evidence  offered  was 
rejected.  Held,  that  the  respondent  had  no 
ground  of  exception.  Childs  v.  New  Haven 
and  Northampton  Co.,  133  Mass.,  258.     1883. 

780.  Town  plat.  Where  a  town  plat,  not 
executed  pursuant  to  the  statute,  is  used 
to  show  the  intention  to  dedicate  to  public 
use  certain  lands  appearing  on  it,  and  other, 
evidence  of  acts,  declarations  and  circum- 
stances —  some  tending  to  prove,  and  othei-s 
to  disprove,  the  existence  of  such  an  inten- 
tion —  is  given,  it  is  not  for  the  court  to  de- 
termine the  force  and  effect  of  the  plat,  but 
the  whole  question  should  be  left  to  the  jury. 
Downer  v.  St.  Paul  and  Chicago  JVy  Co., 
28  Minn,,  271.  1877. 

781.  Talue.  A  witness  who  had  testified 
fully  as  to  the  actual  value  of  a  block  of 
ground  both  before  and  after  the  taking, 
was  asked  what  a  particular  front  of  the 
block  was  worth  before  the  road  was  con- 
structed. Held,  that  there  was  no  error  in 
excluding  the  question.  Diedrich  v.  North- 
western Union  R'y  Co.,  47  Wis.,  663.'  1879. 

782.  —  The  question  on  trial  was  the  mar- 
ket value  of  two  lots  with  a  dwelling-house 
and  other  improvements  thereon,  in  the 
city  of  Columbus,  on  March  30,  1880.  Held, 
that  testimony  that  on  April  10,  1877,  the 
said  lots  were  bought  by  D.,  at  administra- 
tor's sale,  for  seventy-flve  cents  each,  was 
erroneously  admitted.  Dietriohs  v.  Lincoln 
and  Northwestern  R.  R.  Co.,  12  Neb.,  335. 
1831. 

783.  —  Upon  an  issue  as  to  the  value  of 
real  estate,  evidence  is  not  admissible  to 
prove  what  other  property  in  the  vicinity 
has  been  offered  at.  Lehmicke  v.  St.  Paul, 
Stillwater  and  Taylor's  Falls  B.  R.  Co.,  19 
Minn.,  464,  1873;  10  Amer.  R'y  Rep.,  296. 


784.  —  A  witness  was  properly  allowed 
to  be  asked  what  another  portion  of  the 
property  was  valuable  for,  and  to  answer 
that  it  would  be  valuable  for  building  and 
residence  purposes.  Colvill  v.  St.  Paul  and 
Chicago  R'y  Co.,  19  Minn.,  383.     1872. 

785.  —  Proof  of  the  value  of  the  land  to 
the  railway  company  is  not  admissible. 
Selma,  Rome  and  Dalton  R.  R.  Co.  v. 
Keith,  53  Ga.,  178.     1874. 

786.  —  On  a  trial  before  a  jury  on  appeal, 
there  is  no  inflexible  rule  which  limits  the 
period  over  which  inquiry  may  be  ex- 
tended as  to  the  market  value  of  the  lands 
taken.  How  long  anterior  or  subsequent  to 
the  first  appraisement  the  investigation 
may  be  carried  must  be  left  in  a  great  meas- 
ure to  the  sound  discretion  of  the  court. 
Montclair  R'y  Co.  v.  Benson,  36  N.  J.  Law, 
557.     1873. 

787.  —  The  respondent  being  called  as  a 
witness  in  his  own  behalf  was  asked: 
"  What  was  the  farm  worth  at  the  time  of 
the  commencement  of  these  proceedings  in 
1870,  without  the  railroad  being  upon  the 
farm,  and  what  was  its  value  at  that  time 
with  the  railroad  upon  the  farm?"  Held, 
proper.  St.  Paul  and  Sioux  City  R'y  Co.  ii. 
Murphy,  19  Minn.,  500,  1873;  Colvill  v.  St. 
Paul  and  Chicago  R'y  Co.,  19  Minn.,  383. 
1872. 

788.  Terdict.  Evidence  held  sufficient  to 
sustain  a  verdict  for  damages.  Republican 
Valley  B.  B.  Co.  v.  Boyse,  14  Neb.,  130,  1883; 
10  Amer.  &  Eng.  R.  R.  Cases,  191;  Bruns- 
wick and  Albany  B.  B.  Co.  v.  Toomer,  61 
Ga.,  253,  1878. 

789.  —  Evidence  held  insufficient  to  sus- 
tain the  verdict.  Fremont,  etc.,  R.  R.  Co.  v. 
Ward,  10  Amer.  &  Eng.  R.  R.  Cases,  228;  11 
Neb.,  597.     1883. 

790.  View  of  the  premises.  Where,  on 
appeal,  the  jury,  under  charge  of  an  officer, 
examined  the  premises,  it  was  error  to  in- 
struct the  jury  that  the  testimony  bearing 
upon  the  subject  in  controversy,  and  such 
reasonable  deductions  as  were  legitimately 
to  be  drawn  from  it,  in  connection  with  such 
facts  as  presented  themselves  in  viewing  the 
premises,  constituted  the  only  proper  basis 
on  which  to  rest  their  verdict.  It  is  impos- 
sible to  know  what  facts  might  present 
themselves   to  the    jury  upon  tlxe  view  of 
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the  premises.  Pittsburg,  Ft.  Wayne  and 
Chicago  R'y  Co.  v.  Swinney,  59  Ind.,  100. 
1^77. 

791.  Watercourse.  Upon  the  assessment 
of  damages  it  appeared  that  the  estate  out 
of  which  the  land  was  taken  was  a  farm, 
and  that  the  land  taken  was  on  the  bank  of 
a  river.  The  bill  of  exceptions  stated  that  a 
farmer  who  had  lived  many  years  in  the 
vicinity,  and  had  known  of  sales  of  land  in 
the  neighborhood,  and  was  allowed  without 
objection  to  testify  as  to  the  value  of  the 
land  taken,  and  of  the  inconvenience  result- 
ing to  a  farmer  from  being  deprived  of 
access  to  the  river,  was  asked  what,  in  liis 
opinion,  was  the  damage  to  the  remainder 
of  the  farm  by  the  loss  of  the  river  bank, 
which  was  excluded ;  that  the  petitioner  also 
claimed  damages  by  reason  of  being  ex- 
cluded from  the  river  bank  for  the  purposes 
of  fishing  and  from  a  fishing  ground,  but 
that  it  did  not  appear  that  the  witness  had 
any  special  or  superior  knowledge  on  the 
subject  inquired  about ;  and  that  other  wit- 
nesses for  the  petitioner  testified  to  the  value 
of  tlie  river  bank  as  affording  facilities  for 
fishing.  Held,  that  the  bill  of  exceptions 
disclosed  no  error  in  the  exclusion  of  the  tes- 
timony. Boston  and  Maine  R.  R.  Co.  v. 
Montgomery,  119  Mass,,  114.    1875. 

XII.    Statutoey   bkmedy    exoltisive. 

792.  Exclusive  remedy.  The  statutory 
remedy  in  the  taking  of  private  property-is 
exclusive  of  all  other  remedies.  Interna- 
tional and  Great  Northern  R'y  Co.  v.  Benitos, 
10  Amer.  &  Eng.  R.  R.  Cases,  132  (Tex.), 
1883 ;  Cairo  and  Fulton  R.  R.  Co.  v.  Turner, 
81  Ark.,  494,  1876;  Johnson  v.  St.  ImiHs, 
Iron  Mt.  and  Southern  R'y  Co.,  88  Ark., 
758,  1878. 

793.  —  The  statutes  relating  to  the  appro- 
priation and  assessment  of  the  value  of  lands 
for  railway  uses,  have  taken  away  the  com- 
mon law  remedy  of  trespass  q.  c.  /.;  and  the 
damages  alleged  to  have  been  sustained  by 
the  owner  of  lands  thus  appropriated  must 
be  assessed  in  the  manner  prescribed  in  the 
general  law,  as  contained  in  the  Revised 
Code,  ch.  61,  §  10,  unless  special  provision  is 
made  in  the  cliarter  for  that  purpose.     Hol- 


loway  V.  University  R.  R.  Co.,  85.  N.  C,  453, 
1881 ;  10  Amor.  &  Eng.  R.  R.  Cases,  36. 

794.  —  The  plaintiff  occupied  a  cottage 
and  a  small  piece  of  land,  on  a  level  with 
and  abutting  on  a  public  high  road,  from 
which  a  short  way  or  passage  over  the 
plaintiflf's  land  .afforded  access  to  his  cottage. 
A  raihvay  company,  in  the  execution  of  the 
works  of  its  railway,  lowered  the  public^ 
high  road  seven  feet,  leaving  the  plaintiff's 
land  and  cottage  on  the  edge  of  a  precipice 
of  that  height,  and  thereby  obliging  the 
plaintiff  to  make  use  of  a  step  ladder  in  order 
to  obtain  access  from  the  public  high  road 
to  the  way  or  passage  leading  over  liis  land  to 
h's  cottage.  An  action  having  been  brought 
by  the  plaintiff  against  the  railway  company 
under  the  Railways  Clauses  Consolidation 
Act,  1815,  tlie  action  was  held  not  maintain- 
able. Tlie  injury  was  of  a  permanent  nat- 
ure, and  damages  should  be  assessed  under 
the  statute.  Moore  v.  Great  Southern  and 
Western  R'y  Co.,  10  Irish  Common  Law,  48 
1858.  See,  also,  Tuohey  v.  Same,  ib.,  98. 
1859. 

795.  Ejectment.  While  the  remedy  pro- 
vided by  the  statute  (Rev.,  g  1317)  for  the 
assessment  of  damages  sustained  by  a  laud 
owner  in  the  taking  of  land  for  railroad 
right  of  way  is  exclusive  of  all  other  reme- 
dies for  tliat  purpose,  it  is  not  exclusive  of 
an  action  of  ejectment  if  his  property  has 
been  taken  by  the  railroad  company  without 
tender  of  compensation  being  made.  Dan- 
iels V.  Chicago  and  Northwestern  R.  R.  Co., 
35  la.,  129,  1872;  5  Amer.  R'y  Rep.,  83. 

791).  Statutory  romody  not  exclusive. 
The  owner  of  land  taken  by  a  railway  with- 
out compensation  is  not  debarred  from  an 
action  of  trespass  by  the  fact  that  the  char- 
ter points  out  a  particular  mode  of  assessing 
damages.  Atlantic  and  Gulf  R.  R.  Co.  v. 
Fuller,  48  Ga.,  433,  1878;  11  Amer.  R'y  Bep., 
408. 

797.  —  The  company,  in  the  execution  of 
the  powers  of  its  act,  had  erected  a  railway 
station  and  embankment  near  a  house  used 
as  a  starch  manufactory,  and  had  thereby 
obstructed  its  lights  and  caused  damage  to  it 
by  the  dust  and  dirt  drifted  from  the  sta- 
tion, etc.  The  house  was  erected  before  the 
80th  November,  1835,  had  not  been  specified 
in  the  schedule  nor  omitted  therefrom  by 
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mistake,  and  no  consent  in  writing  to  wie 
construction  of  the  station  or  embanliment 
had  been  obtained  from  the  owner  or  any 
other  person  interested  in  the  house.  Held, 
that  the  company  was  liable  in  an  action  on 
the  case  at  the  suit  of  the  reversioner  for 
such  damage,  and  that  the  plaintiff  was  not 
confined  to  the  remedy  provided  by  the  act 
for  compensation.  Turner  v.  Sheffield  and 
Botherham  E'y  Co.,  3  Eng.  R.  R.  &  Canal 
Cases,  232.     1842. 

798.  —  A  railroad  company  having  a  right 
of  way  absolutely  by  its  charter,  subject 
only  to  damages  for  taking  land  for  com- 
pensation, is  not  liable  to  the  action  of  tres- 
pass for  doing  so.  The  remedy  provided  by 
act  of  January  22,  1855  (Gould's  Dig.,  884), 
for  assessment  and  payment  of  damages,  is 
exclusive.  But  companies  organized  under 
general  acts  under  the  constitution  of  1868 
have  no  such  general  right  to  enter  upon 
and  use  lands.  They  must  first  make  or 
provide  for  compensation  for  them,  or  they 
will  be  liable  in  trespass  for  the  entry  upon 
and  taking  of  the  land.  If  a  railroad  com- 
pany belong  to  the  class  not  liable  to  the 
action  of  trespass,  it  must  show  it  in  its 
answer  to  such  action;  otherwise,  the  gen- 
eral riile  applies,  which  makes  corporations, 
as  well  as  individuals,  liable  for  civil  torts. 
Little  Rock  and  Ft.  Smith  R.  R.  Co.  v.  Dyer, 
35  Ark.,  360,  1880;  10  Amer.  &  Eng.  R.  R. 
Cases,  33. 

709.  —  The  Michigan  statute  for  the  con- 
demnation of  lands  to  railway  uses  does  not 
empower  a  party  aggrieved  by  its  unauthor- 
ized occupancy  of  land  to  resort  to  the  stat- 
utory remedy  of  appraisal  far  compensation, 
but  he  has  a  right  of  action  in  the  ordinary 
way.  Until  the  proper  body  has  passed  upon 
the  necessity  for  the  railway  the  question  of 
compensation  by  statutory  appraisal  cannot 
arise.  Grand  Rapids  and  Indiana  R.  R. 
Co.  V.  Eeisel,  47  Mich.,  393,  1883;  10  Amer. 
&  Eng.  R.  R.  Cases,  360. 

800.  —  For  land  appropriated  for  the  build- 
ing of  a  railroad  chartered  under  the  gen- 
eral law  since  the  constitution  of  1870,  the 
owner  may  commence  suit  by  petition  for  a 
jury  of  inquest,  or  may  bring  an  action  on 
the  facts  of  the  case  to  recover  the  value  of 
the  land  and  damages.  The  entry  and  con- 
struction of  the  road,  without  taking  any 
Vol.  11  —  24 


steps  to  condemn  the  land,  will  be  regarded 
as  an  appropriation  of  so  much  of  the  land 
as  the  law  authorized.  Duck  River  Valley 
R.  R.  V.  Cochrane,  3  Lea  (Tenn.),  478.     1879. 

801.  —  If  the  railway  company,  in  its 
notice  to  treat,  does  not  include  the  mineraly^ 
it  is  liable  for  taking  such  minerals  in  an  ac- 
tion for  damages.  The  land  owner  i^  not 
limited  to  the  remedy  given  by  the  Railways 
Clauses  Consolidation  Act  of  1845.  Loose- 
moore  v.  Tiverton  and  North  Devon  R'y  Co., 
Law  Reports,  22  Chancery  Division,  25. 
1883. 

XIII.    TriLE   OF    LAUD    OWNER. 

802.  Appeal  —  executor.  Where  the  de- 
fendant in  condemnation  proceedings  has 
died,  his  executor  cannot  properly  take  an 
appeal  therein,  unless  it  affirmatively'  ap- 
pears that  the  executor  has  some  interest  in 
the  land  by  will  of  the  testator.  Nothing 
being  shown  to  the  contrary,  it  will  be  as- 
sumed the  fee  is  in  the  heirs,  and  in  such  case 
the  heirs  alone  can  prosecute  an  appeal. 
Bower  V.  Orayville  and  Mattoon  R.  R.  Co., 
92  111.,  233.     1879. 

803.  —  vendor  and  vendee.  Where  a  ven- 
dor is,  by  virtue  of  an  agreement  for  the  sale 
of  lands,  in  equity,  trustee  for  the  vendee, 
and  the  lands  are  condemned  by  a  railway 
company,  under  its  charter,  if  the  vendee 
desire  to  appeal  from  the  award,  he  may  do 
so  in  the  name  of  the  vendor,  and  equity  will 
protect  his  rights  in  the  appeal  as  against  the 
vendor.  Mclntyre  v.  Eastoii  and  Amboy  R. 
B.  Co.,  36  N.  J.  Eq.,  425.     1875. 

804.  Conflicting  claims;  assignment. 
After  a  railway  company  had  filed  a  loca- 
tion of  its  line  over  A.'s  land,  A.  con- 
veyed a  portion  of  the  land  to  B.  by  a  war- 
ranty deed  containing  a  covenant  against 
incumbrances.  Both  A.  and  B.  filed  peti- 
tions against  the  company  for  the  assess- 
ment of  damages  for  the  land  taken ;  and, 
B.  having  become  insolvent,  his  assignee  as-- 
signed  to  the  corporation  the  claim  of  B. 
under  his  petition  for  the  land  taken  and 
damages  caused  by  the  laying  out  of  the 
railway,  with  full  power  to  prosecute  the 
petition  to  final  judgment,  and  to  avail  it- 
self of  ail  remedies  both   in  law    and    in 
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equity  in  relation  to  said  claim.  A.  subse- 
quently recovered  judgment  against  the 
company  for  damages  for  all  the  land  taken. 
Held,  on  a  bill  in  equity  by  the  corporation 
against  A.,  to  restrain  him  from  enforcing 
his  judgment  so  fai-  as  the  damages  sus- 
tained by  B.'s  laud  were  concerned,  that  the 
claim  of  B.  against  A.  for  breach  of  the  cov- 
enant of  warranty  did  not  pass  by  the  as- 
signment to  the  company ;  and  that  the  bill 
could  not  be  maintained.  A'cio  York  and  New 
England  R.  R.  Co.  v.  Drury,  133  Mass.,  167, 
1883;  10  Amer.  &  Eng.  E.  E.  Cases,  518. 

805.  Contiguous  property.  The  title  of 
a  land  holder  cannot  be  litigated  before  the 
commissioners;  and  his  averment,  in  an- 
swer to  the  petition  for  the  condemnation 
of  a  particular  lot,  that  this  and  certain 
other  specified  lots,  lying  together,  consti- 
tuted his  homestead,  and  that  he  occupied 
them  as  such,  was  held  sufficient  to  raise  the 
question  of  injury  to  the  contiguous  lots. 
Port  Huron  and  Southwestern  Ry  Co.  v. 
Voorheis,  50  Mich.,  506.     1883. 

80G.  —  Where  proceedings  are  taken  to 
condemn  a  portion  of  a  city  lot^  and  the  lot 
is  part  of  a  homestead  lying  on  both  sides  of 
an  alley,  the  award  of  damages  cannot  be 
confined  to  tlie  land  actually  taken,  but 
must  cover  such  actual  injury  as  is  done  to 
the  entire  homestead,  including  the  ease- 
ment in  the  alley.    lb. 

807.  Death  oi'  land  owner.  The  guardian 
of  the  minor  children  of  a  deceased  land 
owner  is  the  proper  person  to  sue  for  dam- 
ages, even  if  the  property  had  been  sold 
after  the  damages  were  done.  Miimma  v. 
Harrisburg,  eto.,  R.  R.  Co.,  1  Pearson  (Pa.), 
65.    1854. 

808.  —  In  an  action  for  a  writ  of  assess- 
ment against  a  railway  company  for  an  entity 
upon  lands  claimed  by  the  plaintiff  by  inher- 
itance since  such  entry,  a  failure  to  allege  in 
the  complaint  that  the  ancestor  was  the 
owner  at  the  time  of  tlie  entry  is  fatal,  as  is 
also  a  failure  in  such  an  action  by  any  one  to 
refer  therein  to  the  law  authorizing  the  entry. 
Church  V.  Grand  Rapids  and  Indiana  R.  R. 
Co.,  70  Ind.,  161,  1880;  8  Amer.  &  Eng.  E. 
R.  Cases,  198. 

800.  Equitable  intorests.  It  is  no  part  of 
the  duty  of  commissioners  appointed  under 
proceedings  to  condemn  lands  by  a  railroad 


company  to  assess  the  damages  of  a  party 
claiming  an  equitable  interest  in  tlie  lands. 
Their  province  is  to  estimate  the  value  of  the 
land  and  the  damages  by  reason  of  the  tak- 
ing of  it,  and  all  claims  of  equitable  estates 
or  liens  in  or  on  the  land  are  to  be  left  to  be 
disposed  of  by  agreement  of  tlie  parties  or 
by  the  appropriate  tribunal.  Mclntyre  v. 
Easton  and  Amboy  R.  R.  Co.,  26  N.  J.  Eq., 
435.    1875. 

810.  Estoppel.  Petition  for  condemning 
right  of  way  must  designate,  and  notice 
must  be  given  to  all  parties  intended  to  be 
included  as  owners  and  interested  persons, 
and  the  company  is  estopped  from  proving 
before  the  commissioners  that  the  party 
alleged  in  its  petition  to  be  the  owner  has 
not  title.  Peoria,  Peldn  and  Jacksonville 
R.  R.  Co.  V.  Laurie,  03  111.,  364,  1872;  7 
Amer.  R'y  Rep,,  214. 

811.  Failure  to  pay  damages.  The  char- 
ter of  C,  a  railway  company,  autliorized  it 
to  acquire  lands  by  statutory  proceedings,  the 
land  to  "  vest  in  said  company  in  fee  simple 
as  soon  as  the  valuation  thereof  may  be 
paid,  or  tendered  and  refused."  In  1860  C, 
commenced  proceedings  to  acquire  title  to 
a  parcel  of  A."s  land.  It  was  valued,  and  C. 
appealed  from  the  valuation,  but  did  not 
prosecute  the  appeal.  C.  took  possession  of 
the  land,  and  having  become  insolvent,  in 
1866  all  its  property  was  sold  and  purchased 
by  S.,  another  and  a  distinct  railway  com- 
pany, which  thereupon  took  possession  of 
the  land.  In  1873  A.  commenced  his  action 
against  S.  to  have  the  valuation  paid  or  the 
land  restored  to  him ;  held,  that  he  was  enti- 
tled to  the  relief  he  demanded.  Oillison  v. 
Savannah  and  Charlestc^n  R.  R,  Co.,  7  So. 
Car.,  173.     1875. 

812.  Fund  in  court  oonsidorcd  as  real 
estate.  Purchase  money  paid  into  court  by 
a  railway  company  under  section  69  of  the 
Lands  Clauses  CousoUdation  Act,  1845,  for 
land  of  which  an  infant  is  absolutely  seized 
in  fee,  remains  impressed  with  the  character 
of  real  estate,  and  on  the  death  of  the  infant 
descends  to  his  heir  at  law,  Kelland  v.  Fid- 
ford,  Law  Reports,  6  Chancery  Division,  491. 
1877. 

818.  —  taxes.  The  rule  is  the  same  iu 
regard  to  distribution  of  award  where  land 
has  been  condemned  for  railway  purposes, 
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and  a  claim  is  made  under  an  assessment  for 
taxation  or  for  a  local  improvement,  to  a 
portion  of  the  sum  awarded  as  compensation 
therefor,  which  has  been  brought  into  court 
to  be  distributed  among  the  parties  "  owning 
or  interested  in  the  real  estate  "  (§  16,  ch.  140, 
Laws  of  1850).  The  claim  cannot  be  main- 
tained upon  any  ground  which  would  be  in- 
sufficient in  a  direct  proceeding  to  sustain  a 
sale  of  the  property  or  uphold  a  tax  title. 
New  York  Central  and  Hudson  River  R.  R. 
Co.,  In  re,  90  N.  Y.,  343.     1882. 

814.  Intangible  property.  Condemna- 
tion proceedings  usually  apply  to  tangible 
.property,  but  it  is  no  objection  to  them  that 
■intaugible  rights  are  necessarily  taken  if  re- 
muneration is  made  therefor.  Dunlap  v. 
Toledo,  Ann  Arbor  and  Orand  Trunk  R'y 
Co.,  50  Mich.,  470,  1883;  10  Amer.  &Eng.  E. 
R.  Oases,  185. 

815.  Joint  owners.  Where  the  interest  of 
two  owners  in  the  lands  sought  to  be  taken 
is  treated  as  joint  by  the  petition,  and  they 
appear  jointly,  and  demand  a  jury,  it  is  not 
improper  for  the  jury  to  award  an  individual 
sum  to  the  two ;  their  own  action  precludes 
them  from  insisting  that  their  interests 
should  have  been  separately  regarded.  East 
Saginaw  and  St.  Clair  R.  R.  Co.  v.  Benham, 
28  Mich.,  459,  1874;  13  Amer.  R'y  Rep., 
336. 

816.  —  An  award  was  sustained  where 
it  expressed  the  gross  sum  allowed  to  all 
joint  claimants  and  specified  how  much  of  it 
-was  for  each  of  those  interested  as  mort- 
gagees. Michigan  Air  Line  R'y  Co.  v. 
Barnes,  44  Mich.,  333.     1880. 

817.  Leage.  The  lessee  having  a  hope  or 
expectation  of  a  renewal  of  a  lease  cannot 
have  damages  for  injury  to  such  expectation 
■  by  the  location  of  a  railway.  Reoo  v.  Liver- 
pool and  Manchester  R'y  Co.,  4  Adolphus  & 
Ellis,  650;  31  B.  C.  L.,  389.     1836. 

818.  —  When  a  deduction  is  made  from 
the  landlord's  damages,  under  appropriation 
by  the  sovereign  for  the  time  the  lease  has 
to  run,  and  awarded  to  the  lessee,  it  in  equity 
belongs  to  the  lessor,  as  he  is  deprived  of  re- 
course to  the  land  for  his  rent.  Fitzpatrick 
V.  Pa.  R.  R.  Co.,  10  Philadelphia,  141.     1874. 

819.  —  If  the  right  of  the  lessee  is  worth 
no  more  than  he  has  agreed  to  pay  in  future 
for  it,  the  expropriator  of  that  right  would 


pay  him  nothing,  as  it  is  worth  nothing. 
But  if  the  right  of  lease  will  bring  a  greater 
sum  than  it  is  to  cost  the  lessee,  the  latter  is 
entitled  to  be  paid  the  amount  of  such  excess, 
which  amount  cannot  be  charged  upon  the 
sum  fixed  for  the  rights  of  the  owner,  unless 
the  owner  has  received  the  rent  in  advance, 
or  unless  the  value  of  his  right  has  been 
fixed  by  reference  to  the  present  actual  value 
of  the  lease.  The  true  test  of  the  value 
of  the  rights  of  the  lessee  is  found  in  the  ex- 
cess which  it  will  now  sell  for  over  the 
amount  he  agreed  to  pay  for  it.  Morgan  R. 
R.  Co.,  In  re,  82  La.  An.,  371.     1880. 

820.  —  A  statute  required  a  railway  com- 
pany, in  taking  land  for  its  road,  to  take  the 
whole  of  a  dwelling-house,  manufactoiy, 
etc.,  where  a  part  of  it  came  within  fifty 
feet  of  the  railway.  Held,  that  where  the 
fifty-foot  line  ran  between  a  dwelling-house 
and  a  manufactory,  the  fact  that  both  the 
dwelling  and  the  manufactory  were  held 
under  one  lease  would  not  be  sufficient  to 
compel  the  company  to  take  both  premises. 
Regina  v.  London  R'y  Co.,  3  Adolphus  & 
Ellis  (N.  S.),  166;  43  E.  C.  L.,  681.     1843. 

821.  —  A.  agi-eed  to  let,  and  B.  agreed  to 
hire,  a  piece  of  land  containing  about  fifteen 
acres,  at  an  annual  surface-i-ent,  B.  to  use 
the  land  for  the  purpose  of  making  bricks, 
and  to  pay  A.,  his  executor,  etc.,  3s.  per 
one  thousand  on  the  quantity  made,  the 
quantity  made  to  be  not  less  than  four  mill- 
ions annually ;  the  ground  not  to  be  exca- 
vated beyond  the  depth  of  eight  feet,  with- 
out the  special  permission  of  A.  in  writing. 
A  portion  of  the  land  being  required  by  a 
railway  company,  B.'s  claim  for  compensa- 
tion in  respect  of  his  estate  and  interest  in 
the  land  so  required,  and  for  deterioration 
to  the  residue,  was  referred  to  arbitration, 
under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act;  1845,  8  and  9  Vict.,  o.  18. 
The  umpire,  by  his  award,  found  -that  the 
interest  of  B.  under  the  above  agreement 
was  that  of  merely  a  tenant  from  year  to 
year;  and  he  assessed  the  compensation  upon 
that  basis.  Held,  that  the  construction  put 
by  the  umpire  upon  the  agreement  was  cor- 
rect; and  that  evidence  tending  to  show 
that,  by  the  custom  of  the  brick-making 
trade,  brick  land  is  never  hired  from  year  to 
year,  was  properly  rejected.     Stroud,  In  re, 
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8  Manning,  Granger  &  Scott,  502;  65  E.  C. 
L.,  500.     1819. 

822.  —  The  fact  that  a  railroad  company 
is  in  possession  of  lands  as  lessee  under  an 
unexpired  lease  is  no  impediment  to  pro- 
ceedings on  its  part  under  the  general  rail- 
road act  to  acquire  title  in  fee;  the  con- 
demnation of  the  title  does  not  impair  the 
obliga.tion  of  a  covenant  to  surrender,  or 
any  otlier  covenant  in  the  lease,  but  simply 
transfers  the  title  to  the  company.  Kip  v. 
New  York  and  Harlem  R.  R.  Co.,  67  N.  Y., 
327,  1876;  15  Amer.  R'y  Rep.,  98;  affii-ming 
Savic  V.  Same,  6  Hun  (N.  Y.),  24,  1875. 

823.  Life  estate.  It  is  proper  for  the 
court  to  lay  down  a  rule  as  to  the  value  of  a 
life  estate,  as  an  independent  estate  enti- 
tled to  damages.  Pittsburgh,  Virginia  and 
Charleston  R'y  Co.  v.  Bentley,  88  Pa.  St.,  178. 
1878. 

824.  —  The  true  rule  for  valuing  the  dam- 
ages as  a  whole  is  the  difference  between 
the  value  of  the  property  before  the  making 
of  the  road  and  its  value  after  the  road  is 
made,  as  affected  by  it,  and  of  this  diffei'- 
ence  the  life-tenant  is  entitled  to  the  propor- 
tion of  the  whole  which  the  value  of  the 
life  estate  beai'S  to  the  whole  difference.    lb. 

825.  —  The  annual  value  of  the  premises, 
multiplied  by  the  years  of  the  life-tenant's 
expectancy  of  life,  and  i-educed  by  calcula- 
tion to  a  present  cash  value,  is  not  a  proper 
mode  of  determining  the  value  of  the  life- 
estate  as  compared  with  the  value  of  the  re- 
mainder in  fee. .  lb. 

826.  —  Upon  the  construction  of  the 
sixty-first  and  sixty-sixth  sections  of  the  7 
Geo.  4,  c.  49,  held,  that  the  tenant  for  life 
of  lands  taken  by  the  railway  company  was 
to  pay  the  expenses  of  the  interim  invest- 
ment of  the  purchase  moneys  which  had 
been  paid  into  court.  Ex  parte  Cooke,  3 
Eng.  R.  R.  &  Canal  Cases,  135.     1848. 

827.  Mortgage.  In  proceedings  to  con- 
demn lands,  mortgagees  of  the  land  must 
be ,  defendants ;  and  a  discontinuance  as  to 
them  without  adjudicating  on  their  rights  is 
fatal  to  the  proceedings.  Michigan  Air  Line 
R'y  Co.  V.  Barnes,  40  Mich.,  383.    1879. 

828.  —  A  mortgagee,  out  of  possession, 
vsrhose  mortgage  is  recorded,  should  be  made 

1  a  party  to  proceedings  instituted  by  a  rail- 
way company  before  county  commissioners 


to  ascertain  the  damages  of  land  owners  for 
land  taken  for  its  road.  Wilson  v.  European 
and  North  Amei-ican  Ry  Co:,  67  Me.,  058, 
1877;  16  Amer.  R'y  Rep.,  857. 

829.  —  A  railway  company  requiring 
land  paid  a  sum  of  money  into  court,  and 
gave  the  usual  bonds  to  the  land  owner  and 
to  his  mortgagees  by  deposit,  and  took  pos- 
session of  the  land.  The  company  proceeded 
with  the  inquiry  into  the  amount  of  com- 
pensation as  against  the  land  owner,  the 
mortgagees  being  aware,  though  without 
formal  notice,  of  the  inquiry,  but  taking  no 
part  in  it.  The  compensation  awarded  was 
less  than  the  amount  in  court,  and  was  not 
sufficient  to  pay  the  debt  due  to  th^  mort- 
gagees, and  a  suit  being  instituted  by  them, 
the  sum  in  court  was  transferred  to  that 
suit,  and  ordered  to  stand  as  a  security  under 
the  Lands  Clauses  Consolidation  Act.  On 
the  cause  being  heard,  held  (reversing  the 
decision  of  Stuart,  V.  C),  that  the  mort- 
gagees had  no  lien  on  the  sum  in  court. 
Martin  v.  London,  Chatham  and  Dover^B'y 
Co.,  Law  Reports,  1  Chancery  Appeal  Cases, 
501.     1866. 

830.  —  A  railroad  company  having  en- 
tered into  possession  of  lands  by  consent  of 
the  owner  under  an  agreement  with  him  to 
purchase,  on  the  foreclosure  of  a  prior  mort- 
gage of  which  the  company  had  construct- 
ive notice,  the  company  is  bound  to 
contribute  to  the  payment  of  the  mortgage 
to  the  extent  of  the  value  of  the  part  appro- 
priated by  it,  and  damages,  at  the  time  of 
such  appropriation,  with  interest  thereon, 
without  regard  to  the  condition  of  the 
premises  at  the  time  of  the  foreclosure  or 
the  improvements  put  thereon  by  the  com- 
pany ;  and  the  value  of  the  land  and  dam- 
ages may  be  ascertained  by  proceedings  to 
condemn,  under  its  charter,  instituted  after 
the  foreclosure  bill  is  filed,  or  by  a  reference 
to  a  master.  North  Hudson  County  B.  R. 
Co.  V.  Booraem,  28  N.  J.  Eq.,  450,  1877; 
14  Amer.  R'y  Rep.,  302. 

831.  —  The  company  is  not  in  default  as 
to  the  mortgage  until  the  amount  of  the 
deficiency  is  ascertained  by  the  sale  of  the 
residue  of  the  mortgaged  premises.  North 
Hudson  B.  R.  Co.  v.  Bowmm,  28  N.  J.  Eq., 
593.     1877. 

882.  —  The  commissioners  having  appor- 
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tioned  the  amount  of  their  award  between 
the  owner  of  the  land  taken  and  a  mortgagee 
thereof,  on  an  appeal  by  the  owner,  the  rail- 
road company  failed  to  make  any  proof  of 
the  mortgagee's  interest  in  the  land.  Held, 
that  a  judgment  in  favor  of  the  owner, 
making  no  provision  for  the  payment  to  the 
mortgagee  of  any  part  of  the  sum  awarded 
by  the  verdict,  was  not  erroneous.  Wooster 
V.  Sugar  River  Valley  B.  R.  Co.,  57  Wis., 
311,  1883 ;  10  Amer.  &  Eng.  R.  R.  Cases,  499. 

833.  —  The  railroad  company  might  pay 
the  amount  of  the  judgment  into  court,  and 
apply  for  an  order  that  the  sum  awarded  to 
the  mortgagee  by  the  commissioners  be  paid 
to  him  from  such  deposit.     lb. 

834.  —  In  a  mortgage  foreclosure,  where  the 
land  has  been  conveyed,  since  the  mortgage, 
to  a  railway  company  for  its  use,  its  value  (for 
the  pui'pose  of  determining  the  rights  of  the 
company,  under  g§  16  and  21,  ch.  119,  Laws 
of  1872)  must  be  estimated  as  it  was  when  the 
company  acquired  the  title,  without  improve- 
ments made  by  the  company;  and  if  its 
actual  market  value  was  then  enhanced  by 
the  projected  and  prospective  construction 
of  the  company's  road,  it  must  be  estimated 
at  such  enhanced  value.  Aspinwall  v.  Chi- 
cago and NorthvKstern  Ry  Co.,  41  Wis.,  474. 
1877. 

835.  —  By  virtue  of  an  agreement  made 
subsequent  to  a  mortgage  with  the  grantees 
of  the  mortgagors,  a  railroad  company 
claimed  the  right  to  construct  approaches  to 
its  tunnel,  over  lands  and  railroad  track 
covered  by  the  mortgage,  thereby  inflicting 
serious  damage,  and  proposing  to  allow  no 
compensation,  except  the  cost  of  the  altera- 
tion at  the  crossing.  Held,  that  such  right 
would  not  be  determined  on  a  petition  for  an 
injunction  to  prevent  the  injury,  filed  by  the 
receiver  of  the  mortgagors,  as  auxiliary  to  a 
bill  to  foreclose,  where  the  respondents  were 
not  parties  to  such  bUl.  They  should  be 
made  parties  in  order  that  the  question  may 
be  directly  litigated.  Goe  v.  New  Jersey  Mid- 
land R'y  Co.,  28  N.  J.  Eq.,  27,  1877 ;  14  Amer. 
R'y  Rep.,  5. 

836.  Obligation  of  company;  breach  by 
company;  subsequent,  grantee  of  land 
owner.  On  December  24, 1863,  Alice  Broome 
was  the  owner  of  a  certain  quarter  section 
of  land  in  Leavenworth  county.    A  proceed- 


ing was  then  pending  in  the  district  court 
of  said  county,  instituted  by  the  railway 
company,  for  the  purpose  of  obtaining  a 
certain  strip  of  said  land  one  hundred  feet 
wide  for  railroad  purposes.  On  that  same 
day  said  court,  with  the  consent  of  both 
parties,  rendered  a  judgment  investing  the 
railway  company  with  the  title  in  fee  to  said 
strip  of  land,  upon  condition  that  the  rail- 
way company  should  immediately  pay 
therefor  to  said  Alice  Broome  $400,  and 
before  May  1,  1864,  make  certain  improve- 
ments thereon,  and  afterward  keep  said 
improvements  in  repair.  Said  sum  was 
immediately  paid,  but  the  improvements 
have  never  been  made.  In  1864  Alice 
Broome  sold  and  conveyed  said  quarter  sec- 
tion of  land  to  L.,  who,  in  1865,  conveyed  the 
same  to  Piper.  Held,  in  an  action  brought 
by  Piper  to  recover  damages  from  the  rail- 
way company  because  said  improvements 
have  not  been  made,  that  Piper  could  not 
mEtintaln  such  an  action ;  that  the  obligation 
imposed  upon  the  railway  company  by  said 
judgment  in  favor  of  Alice  Broome  is  not 
such  an  obligation  as  will  continue  to  run 
with  the  land;  that  Broome's  grantee, 
merely  as  owner  of  the  land,  whether  before 
or  after  the  obligation  was  broken,  acquired 
no  right  to  recover  damages  for  a  breach  of 
such  obligation.  Riper  v.  Union  Paeiflc  R'y 
Co.,  14  Kans.,  56S,  1875;  Same  v.  Same,  ib., 
574. 

837.  Owner  defined.  The  word  "owner," 
as  used  in  the  Nebraska  statute,  applies  to 
any  person  having  an  interest  in  the  estate. 
Oerrard  v.  Omaha,  Niobrara  and  Black 
Hills R.  R.  Co.,  14  Neb.,  270,  1883;  10  Amer. 
&  Eng.  R.  R.  Cases,  506. 

838.  —  The  charter  of  the  E.  and  A.  Co, 
distinguishes  between  the  owner  and  person 
interested  in  the  proceedings  to  condemn 
lands.  By  owner  is  meant  the  person  hav- 
ing some  legal  estate  which  tlie  company 
proposes  by  condemnation  to  acquire.  Un- 
der the  expression  ' '  person  interested  "  are 
included  not  only  the  owner  whose  estate  it  is 
intended  to  acquire,  but  also  other  persons 
having  some  independent  right  or  interest 
therein,  or  lien  or  incumbrance  thereon. 
State  V.  Easton  and  Amboy  B.  R.  Co.,  86  N. 
J.  Law,  181,  1873;  12  Amer.  R'y  Rep., 
417. 
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839.  Partition;  appeal.  A  partition  of 
the  premises  pending  the  appeal  does  not 
have  the  effect  to  dismiss  it.  The  right  of 
way  is  acquired  when  the  damages  assessed 
are  paid  to  the  sheriff,  and  all  conveyances 
made  afterward  are  subject  to  the  title  of 
the  company  to  such  right  of  way.  Riip- 
pcrt  V.  Chicago.  Omaha  and  St.  Joseph  R. 
E.  Co.,  43  la.,  490,  1876;  14  Amer.  R'y  Rep., 
470. 

840.  Partition  of  award  among  land 
owners.  Where  commissioners  of  appraisal 
have  fixed  the  compensation  at  a  certain 
sum  in  gross,  and  have  also  awarded  speci- 
fied portions  of  that  sum  to  several  parties 
for  their  respective  interests  in  tlie  land,  the 
i-ailway  company  has  no  interest  in  the  par- 
tition of  the  sum  among  the  owners  of  the 
separate  interests,  and  can  appeal  only  from 
the  gross  award.  Spaulding  v.  Milwaukee, 
Lake  Shore  and  Western  R'y  Co.,  67  Wis., 
804,  1883;  10  Amer.  &  Eng.  R.  R.  Cases,  401. 

841.  —  But  in  such  case,  where,  bocause.it 
obtained  no  jurisdiction  of  an  appeal,  the 
judgment  of  a  cii'cuit  court  is  voiil,  the  su- 
preme court  has  jurisdiction  of  an  appeal 
fiT)m,  and  may  reverse,  such  void  judg- 
ment,   lb. 

843.  Pipe  line  for  oil.  Under  the  gen- 
eral railway  law,  the  owner  of  th^  soil  re- 
tains the  enjoyment  of  tlie  fee,  subject  to  the 
right  of  -way  of  the  raUway  company.  He 
is  entitled,  therefore,  to  drive  pipes  under  the 
railway  for  the  conveyance  of  oil,  etc.,  such 
use  being  shown  not  to  interfere  with  or  im- 
peril the  easement  of  the  railroad  company. 
Interfei'enoe  with  such  right  may  be  re- 
strained by  injunction.  Hasson  v.  Oil 
Creek,  etc.,  R.  R.  Co.,  8  Philadelphia,  558. 
1871. 

843.  Pleading.  Where  a  railway  com- 
pany condemns  real  estate  as  the  property 
of  a  person  named,  it  cannot,  on  appeal 
from  the  award,  at  least  without  tendering 
an  issue  to  that  effect,  disprove  such  owner- 
ship. Republican  Valley  R.  R.  Co.  v.  Hayes, 
13  Neb.,  489,  1882;  10  Amer.  &  Eng.R.  R, 
Cases,  317;  Oerrard  v.  Omaha,  Niobrara 
and  Black  Htlls  R.  R.  Co.,  U  Neb.,  270, 
1883;  10  Amer.  &  Eng.  R.  R.  Cases,  606; 
Dietriehs  v.  Lincoln  and  Northwestern  R.  R. 
Co.,  14  Neb.,  855.    1888. 

844.  —  By   instituting   the    proceeding 


against  the  defendant,  the  petitioner  admits 
his  ownership.  St.  Louis  and  Southeastern 
R'y  Co.  V.  Tuters,  68  111.,  144.     1873. 

845.  —  The  company,  in  its  petition  for  the 
appointment  of  commissioners,  avers  the 
title  to  the  property  sought  to  be  condemned 
to  be  in  the  claimants  who  bring  the  appeal. 
In  such  case  no  evidence  is  required  by  the 
latter  in  support  of  sucli  alleged  title,  on  the 
trial  of  the  appeal.  Kmuift  v.  St.  Paul,  Still- 
water and  Taylor's  Falls  R.  R.  Co.,  33  Minn., 
178,  1876;  19  Amer.  R'y  Rep.,  807.  See,  also, 
Wai-ren  v.  St.  Paul  and  Paoifio  R.  R.  Co., 
21  Minn.,  434.     1875. 

846.  —  The  persons  named  in  the  petition 
as  owners  of  the  land  sought  to  be  taken 
may,  before  the  commissioners,  as  well  as  on 
appeal,  dispute  the  statements  of  the  peti- 
tion as  to  their  title  and  estate,  and  show 
their  real  title  and  estate ;  and  the  issue  tims 
made  is  proper  to  be  passed  upon  by  the 
commissioners  in  determining  the  question 
of  damages,  and  their  decision  thereon  is  re- 
viewable, on  appeal,  in  the  district  court. 
Brisbine  v.  St.  Paul  and  Sioux  City  R.  R. 
Co.,  23  Minn.,  114.     1876. 

847.  Possession.  Actual  possession  and 
use  of  real  estate  by  a  person  are  prima  facie 
evidence  of  title  jn  fee  to  the  same  in  him,  at 
least  as  against  a  stranger.  Sherwood  v.  St. 
Paul  and  Chicago  R'y  Co.,  21  Minn.,  187, 
1875;  11  Amer.  R'y  Rep.,  870. 

848.  —  In  a  proceeding  instituted  by  a  rail- 
way company  for  the  purpose  of  procuring 
the  right  of  way  for  its  railroad  through  the 
various  tracts  of  land  along  its  route,  a  per- 
son wlio  is  in  possession  of  one  of  said  tracts, 
but  who  has  no  title  thereto,  or  interest 
therein  (the  land  belonging  to  the  United 
States),  cannot  recover  damages  for  injury 
done  merely  to  the  land  itself.  Rosa  v. 
MissouH,  Kansas  and  Taxas  R'y  Co.,  18 
Kans.,  124,  1877;  15  Amer.  R'y  Rep.,  210. 

849.  Private  way.  Lynch  had  the  pos- 
sessory title  to  certain  land,  including  land 
that  waa  laid  down  on  the  official  maps  of 
Virginia  City,  but  never  opened  to  the  public 
as  a  street.  Tlie  railroad  company  obtained 
from  the  city  the  right  of  way  to  lay  its 
track  upon  said  street,  and  in  so  doing  ex- 
cavated it  in  such  a  manner  as  to  render  the 
access  to  his  dwelling-liouse  difficult,  and 
entirely  destroyed   a   public   road   leading 
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across  said  street  to  a  quartz  mill  owned  by 
him.  Held,  that  it  was  immaterial  whether 
the  title  in  fee  was  in  the  United  States  or  in 
Virginia  City  in  trust  for  the  public ;  that  the 
prior  rights  which  Lynch  had  acquired  by 
possession  could  not  be  destroyed  by  the 
railroad  company  without  compensation. 
Virginia  and  Trucleee  R.  JR.  Co.  v.  Lynch,  13 
Nev.,  92.     1878. 

850.  Kemainderman.  Wliere  a  railroad 
company,  with  the  consent  of  the  devisee 
for  life  and  the  trustee  in  possession  of  the 
property,  having  made  compensation  to 
them  for  their  interest,  had  entered  upon 
lands  for  the  construction  of  its  railway,  and 
had  almost  completed  it,  an  injunction 
sought  by  certain  persons  claiming  to  be  re- 
maindermen, but  whose  claim  was  disputed, 
was  denied,  it  appearing  that  the  conduct  of 
the  railroad  company  had  been  bona  fide  and 
with  due  regard  to  the  interests  of  all  the 
parties.  Lanterman  v.  Blairstown  R.  R.  Co., 
28  N,  J.,  Eq.,  1,  1877  ;  14  Amer.  Ey  Rep.,  1. 

851.  Tax  title.  Where  an  owner  received 
back  his  land  from  the  federal  government, 
after  it  had  acquired  the  same  under  the  di- 
rect tax  law  of  1863,  and  a  railway  had  been 
built  upon  it  while  the  land  was  held  by  the 
government,  held,  that  the  owner  had  no 
claim  against  the  railway  company  for  dam- 
ages. Sams  V.  Port  Royal  and  Augusta  Ry 
Co.,  15  So.  Car.,  484;  10  Amer.  &  Eng.  R.  K. 
Cases,  688.    1882. 

852.  Tenants  in  common.  Where  a  rail- 
way company  applies  for  the  appointment  of 
commissioners  to  assess  the  damages  for 
right  of  way  across  land  held  by  tenants  in 
common,  it  should  cause  the  damages  to  be 
awarded  separately  if  the  owners'  interests 
can  be  ascertained.  But  a  failure  to  procure 
such  award  and  a  settlement  with  one  of  the 
owners  does  not  deprive  the  others  of  right 
of  appeal.  Ruppert  v.  Chicago,  Omaha  and 
St.  Joseph  R.  R.  Co.,  43  la.,  490,  1876;  14 
Amer.  E'y  Rep.,  470. 

853.  —  An  acceptance  of  the  sum  awarded 
by  the  commissioners  by  one  of  the  tenants 
in  common  does  not  conclude  the  other, 
and  he  is  still  entitled  to  compensation  for 
his  interest.    lb. 

854.  —  Where  the  plaintiff  failed  to  es- 
tablish title  except  to  an  undivided  interest, 
but  the  jury  assessed  and  allowed  him  dam- 


ages as  the  owner  of  the  entire  tract,  it 
was  held  that  a  new  trial  should  be  granted. 
Marin  v.  St.  Paul,  Minneapolis  and  Man- 
itoba R'y  Co.,  80  Minn.,  100,  1883;  10  Amer. 
&  Eng.  E.  E.  Cases,  323. 

855.  —  Where  the  petition  embraces  sev- 
eral tracts  of  land,  and  avers  that  those  sev- 
eral tracts  are  owned  by  geveral  persons 
named,  in  the  absence  of  anything  to  the 
contrary  in  the  record  it  will  be  presumed 
that  the  several  persons  named  are  tenants  in 
common.  In  such  case  it  would  not  be  nec- 
essary for  the  jury  to  make  a  separate  as- 
sessment upon  such  tract,  so  as  to  show  the 
proportion  of  the  judgment  belonging  to 
each  of  the  owners.  Orayville  and  Mattoon 
R.  R.  Co.  V.  Christy,  93  111,,  337.     1879. 

856.  —  Where  the  whole  parcel  is  required 
it  is  necessary  to  have  all  the  tenants  in 
common  thereof  before  the  court;  and  it 
is  not  competent  to  proceed  separately 
against  the  owners  of  an  undivided  interest 
while  another  undivided  interest  remains 
outstanding.  Cfrand  Rapids,  etc.,  R.  R.  Co. 
V.  Alley,  84  Mich.,  16,  1876;  lb.,  18. 

857.  —  A  dismissal  of  such  proceedings  as 
to  a  portion  of  the  joint  owners,  for  want  of 
service,  is  practically  a  dismissal  as  to  all, 
since  it  leaves  the  court  without  power  to 
proceed  further  with  the  inquest.     lb. 

858.  —  Where  the  land  belongs  to  two  or 
more  as  tenants  in  common,  it  is  not  essen- 
tial to  the  jurisdiction  of  the  court  that  all 
the  owners  shall  be  brought  into  court.  The 
court  has  power  to  hear  and  determine  the 
case  as  to  those  before  it.  Bowman  v.  Ver^- 
ice  and  Carondelet  R'y  Co.,  103  111.,  459. 
1883. 

859.  —  The  commissioners  should  not 
make  a  separate  award  to  each  tenant  in 
common  of  a  single  tract  of  land  of  which  a 
part  has  been  taken  for  railway  uses.  And 
where  such  commissioners,  after  fixing  the 
value  of  the  land  taken  and  the  damages  te 
the  remainder  of  the  tract,  have  apportioned 
the  whole  amount  among  the  several  tenants 
in  common,  an  appeal  by  the  railway  com- 
pany should  be  from  the  gross  award.  On 
such  appeal  the  tenants  in  common  and  all 
other  parties  in  interest  are  plaintiffs,  and  are 
not  entitled  to  separate  trials.  Watson  v. 
Milwaukee  and  Madison  R'y  Co.,  57  Wis., 
333 ;  10  Amer.  &  Eng.  R.  R.  Cases,  168. .  1883. 
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860.  Title  bond;  iucuinbored  land. 
Wliere  a  railroad  company,  by  condemnation 
proceedings,  procures  a  strip  of  land  for  rail- 
road puqiosoa,  and  the  person  who  is  in 
possession  of  the  land,  and  who  claims  to  be 
the  owner  thereof,  has  no  deed  theiofor,  but 
only  a  title  bond  from  a  pei-son  who  holds 
the  legal  title  to  the  land,  and  the  person  in 
possession  owes  the  pereon  who  holds  the 
legal  title  $3,000  for  the  land,  and  is  not  to 
receive  a  deed  for  the  land  until  said  $3,000 
is  paid,  and  is  then  to  receive  the  deed,  said 
person  in  possession  must  be  regarded  as  the 
real  owner  of  the  land,  and  is  entitled  to  the 
full  damages  to  the  same  caused  by  the  rail- 
road company.  St.  Louis,  Lawrence  and 
Denver  R.  B.  Co.  v.  Wilder,  17  Kans.,  339. 
1876. 


XIY.    Title   acqciebd   by    company. 


861.  Constitutional  law.  Sec.  13,  ch.  1, 
Laws  1857  (ex.  sess.),  provides  that,  upon 
condemnation  of  land  for  the  purposes  of 
its  rail wiiy,  the  company  shall  acquire  "an 
absolute  estate  in  fee  simple"  in  the  land 
condemned.  Held,  that  if  by  reason  of  any 
constitutional  provision  tlie  company  could 
acquire  nothing  more  than  an  easement  by 
condemnation,  this  provision,  §  13,  would  be 
qualified  accordingly.  Scott  v.  St.  Paul  and 
Chicago  R'y  Co.,  31  Minn.,  333,  1875;  18 
Amer.  E'y  Rep.,  431. 

862.  —  A  statute  granting  a  title  in  fee 
simple  is  constitutional;  for,  in  the  exercise  of 
its  power  to  devote  private  property  to  pub- 
lic use,  the  legislature  is  the  exclusive  judge 
of  the  degree  and  quality  of  interest  whicli 
are  proper  to  be  taken,  as  well  as  of  the 
necessity  of  taking  it.  Challiss  v.  Atchison, 
Topeka  and  Santa  Fe  B.  B.  Co.,  16  Kans., 
117.    1876. 

868.  —  Sec.  4  of  art.  13  of  the  constitution 
is  not  a  grant  of  power  to  appropriate  pri- 
vate property  to  public  use,  but  a  restriction 
upon  the  exercise  of  such  power;  and  the 
term  therein  used,  "right  of  waj',"  is  not 
used  as  defining  the  quantity  of  estate  to  be 
appropriated,  but  as  meaning  the  right  of 
passage,  irrespective  of  the  estate  or  title  to 
be  acquired.    lb. 


864.  Defet',ti  vo  title.  The  fact  that  a  rail- 
way company  has  constructed  and  com- 
menced operating  its  road  in  i-eliance  upon 
a  title  subsequently  found  to  bo  defective  is 
no  objection  to  proceedings  on  its  part  to 
perfect  its  title  to  lands  so  occupied,  under 
the  provisions  of  the  general  railroad  act 
(S  31,  ch.  140,  Laws  of  1850),  authorizing  rail- 
road corporations  to  perfect  defective  titles. 
l^ospect  Park  and  Coney  Island  R.  R  Co., 
In  re,  67  N.  Y.,  371,  1876;  15  Amer.  R'y  Rep., 
103 ;  affirming  Same  Case,  8  Hun  (N.  Y.),  80, 
1876. 

865.  Bjectinont.  A  railway  company  may, 
in  ejectment,  rely  upon  the  title  acquired 
under  the  statutes,  and  will  not  be  required 
to  prove  strictly  the  title  of  its  grantors. 
Oreat  Western  Ry  Co.  v.  Lutz,  33  Upper 
Canada,  Common  Pleas,  166.     1881. 

866.  Excavations.  A  railway  company, 
under  its  compulsory  powers,  is  not  entitted 
to  acquii'e  the  fee  simple  in  laud  for  tlie  mere 
purpose  of  excavating  soil  in  order  to  con- 
struct an  embankment.  Eversfield  v.  Mid- 
Sussex  R'y  Co.,  1  Giffard  (Eng.  Ch.),  153, 
1859. 

81)7.  Grass.  Where  there  is  no  testimony 
before  the  jury  as  to  the  actual  extent  to 
which  the  company  will  use  the  land  ap- 
propriated, and  the  court  instructs  the  jury 
in  general  terms  that  the  fee  simple  title  re- 
mains in  the  plaintiiT,  subject  to  the  use  by 
the  company  for  the  purposes  of  its  road, 
held,  that  a  refusal  to  instruct  specifically 
that  "he  has  the  riglit  to  every  use  of  it 
which  can  be  made  witliout  intorfei-ing  with 
the  operation  of  the  i-oad,  and  to  nil  grass 
and  other  vegetation  wliich  sliall  grow 
tliereon,"  is  not  error.  Leavenworth,  Topeka 
and  Southivestem  R'y  Co.  v.  Paul,  38  Kans., 
816,  1883;  10  Amer.  &  Eng.  R.  R.  Cases,  490. 

868.  Nature  of  title  acquired.  In  right 
of  way  proceedings  an  easement  is  all  that 
can  be  acquired  by  a  railway  (company.  A 
title  that  may  be  freed  from  public  use  Can- 
not be  acquired  by  a  private  corporation  by 
eminent  domain.  Land  can  only  be  taken 
for  the  particular  use  for  which  it  is  sought 
to  be  appropriated.  Oregon  R'y  and  Navi- 
gation Co.  V.  Oregon  Real  Estate  Co.,  10 
Oreg.,  444.    1883. 

860.  —  A  "right  of  way,"  in  its  legal  and 
generally  accepted  meaning  in  reference  to 
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a  railway,  is  a  mere  easement  in  the  lands  of 
others,  obtained  by  lawful  condemnation  to 
public  nse,  or  by  purchase.  Williams  v. 
Western  Union  R'tj  Co.,  50  Wis.,  71,  1880;  5 
Amer.  &  Eiig.  R.  R.  Cases,  390 ;  Kansas  Cen- 
tral B'y  Co.  V.  Allen,  23  Kans.,  285,  1879. 

870.  —  The  former  proprietor  of  the  soil 
still  retains  the  fee  of  the  land,  and  his  right 
for  every  purpose  not  incompatible  with  the 
rights  of  the  railroad  company.  Kansas 
Central  B'y  Co.  v.  Allen,  33  Kans",  283.    1879. 

871.  —  The  title  acquii-ed  by  railroad  com- 
panies in  condemnation  proceedings,  under 
oh.  134  of  the  Laws  of  1864,  was  an  absolute 
title  in  fee  simple,  and  not  a  mere  easement. 
Challiss  V.  Atchison,  Topeka  and  Santa  Fe 
B.  B.  Co.,  16  Kans.,  117.     1876. 

872.  —  It  is  within  the  power  of  the  legis- 
lature to  determine  what  estate  shall  be 
taken  for  public  use,  and  to  authorize  the 
taking  of  a  fee  or  any  less  estate  in  its  discre- 
tion. Where  a  statute  authorizes  the  taking 
of  a  fee  it  cannot  be  held  invalid,  or  that  an 
easement  only  was  acquired  thereunder,  on 
the  ground  that  an  easement  only  was 
required  to  accomplish  the  purpose  in  view. 
Sweet  V.  Buffalo,  New  York  and  Philadelphia 
B'y  Co.,  79  N.  Y.,  393,  1879;  affirming  Same 
V.  Same,  13  Hun  (N.  Y. ),  643,  1878.  See,  also, 
Same  v.  Same,  79  N.  Y.,  633.    1879. 

873.  —  The  expropriation  laws  of  Louisi- 
ana authorize  the  taking  of  the  fee  if  neces- 
sary for  public  purposes.  But  if  the  public 
needs  do  not  require  it,  and  a  less  estate  will 
meet  the  public  wants,  the  fee  cannot  be 
taken.  The  constitution  only  allows  private 
property  to  be  taken  to  the  extent  that  the 
public  interest  demands.  New  Orleans  Pa- 
cific B'y  Co.  V.  Gay,  33  La.  An.,  471.     1880. 

874.  Payment.  It  is  payment  which 
causes  the  title  to  pass  to  the  railway  com- 
pany. St.  Louis  and  Southeastern  B'y  Co. 
V.  Teters,  68  111.,  144,  1873;  Chicago  and 
Iowa  B.  B.  Co.  V.  Hopkins,  90  m.,  816,  1878. 

875.  —  The  corporation  must,  under  the 
constitution,  either  pay  or  secure  payment 
before  entering  upon  possession.  Colgan  v. 
Allegheny  Valley  B.  B.  Co.,  3  Pittsburgh, 
394.    1873. 

876.  —  Payment  of  compensation  must 
precede  occupancy  by  the  railway  company. 
Chambers  v.  Cincinnati,  etc.,  B.  B.  Co.,  10 
Amer.  &  Eng.  R.  R.  Cases,  376  (Ga.).    1883. 


877.  —  Payment  of  the  compensation 
finally  determined  by  the  judgment  of  the 
circuit  court  on  appeal  will  be  a  condition 
precedent  of  any  permanent  use  or  occu- 
pancy of  the  property  under  the  power  of 
eminent  domain.  Lee  v.  Northwestern  Un- 
ion B'y  Co.,  33  Wis.,  332.     1873. 

878.  —  Prepayment  is  a  condition  prece- 
dent to  acquiring  title  by  condemnation,  but 
the  land  owner  may  be  estopped  from  pro- 
ceeding by  ejectment  for  non-payment  by 
his  acquiescence  in  the  construction  of  the 
railway.  Provolt  v.  Chicago,  Bock  Island 
and  Pacific  B.  B.  Co.,  57  Mo.,  356,  1874;  9 
Amer.  R'y  Rep.,  161. 

879.  —  mortgage  of  railway.  The  de- 
fendant, M.,  etc.,  R.  R.  Co.,  constructed  its 
line  across  the  land  of  the  oratrix,  a  married 
woman,  without  complying  with  the  statute 
as  to  taking  land  for  railway  purposes,  with- 
out her  consent,  and  without  any  action  of 
hers  that  amounted  to  an  estoppel.  And 
the  road  was  sui-veyed  and  located,  but  be- 
fore the  oratrix's  land  was  taken  the  M.,  etc., 
R.  R.  Co.  was  mortgaged  to  secure  its  bonds 
owned  by  the  defendant,  the  Conn,  and  Pass. 
R.  R.  R.  Co.,  and  leased  to  the  defendant, 
E.  C.  R.  R.  Co.  The  mortgage  was  fore- 
closed and  the  title  established  in  the  bond- 
holders. A  bill  having  been  brought  to 
enjoin  the  defendants  from  occupying  the 
oratrix's  land,  held,  that  the  defendants 
should  be  enjoined  unless  they  pay  the  land 
damages.  Kendall  v.  B.  B.  Co.,  55  Vt.,  438. 
1883. 

880.  —  waiyer.  The  owner  may  waive 
the  right  to  exact  prepayment  of  damages 
by  consenting,  expressly  or  by  clear  implica- 
tion, to  extend  a  credit  to  the  person  con- 
demning, allowing  the  damages  to  remain 
as  a  debt ;  but  such  waiver  is  not  to  be  in- 
ferred without  a  clear  indication,  by  words 
or  acts,  that  the  owner  will  not  insist  on  his 
constitutional  right.  New  Orleans  and  Selma 
B.  B.  Co.  V.  Jones,  68  Ala.,  48,.  1880;  3  Amer. 
&  Eng.  R.  R.  Cases,  435. 

881.  Possession,  Under  the  act  of  1853, 
relating  to  the  right  of  way,  where  an  ap- 
peal was  taken  from  the  award  of  the  com- 
missioners, if  the  party  seeking  the  condem- 
nation desired  to  enter  upon  the  property 
pending  the  appeal,  it  was  necessary  that  a 
bond  should  be  given.     Possession   taken 
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forcibly  pending  an  appeal,  without  giving 
such  bond,  is  illegal,  and  may  be  recovered 
back  in  an  action  of  forcible  entry  and  de- 
tainer. Mitchell  V.  Illinois  and  St.  Louis  R. 
R.  and  Coal  Co.,  68  111.,  386.     1873. 

S82.  —  after  pftymeiit  of  award.  Under 
the  provisions  of  the  act  of  1873,  prescribing 
the  mode  of  proceeding  for  condemnation 
of  lands,  upon  filing  the  report  of  the  com- 
missioners, and  payment  of  the  amount 
.awarded  to  the  party  entitled  thereto,  or, 
on  its  refusal  to  accept  it,  upon  payment 
thereof  into  the  circuit  court  of  the  county 
where  the  lands  lie,  the  company  may  enter 
at  once  into  possession  of  the  land  con- 
demned, and  proceed  with  the  construction 
of  its  road,  at  any  time  before  an  appeal  is 
taken  from  the  report.  Mercer  and  Somer- 
set R'y  Co.  V.  Delaware  and  Bound  Brook  R. 
R.  Co.,  36  N.  J.  Eq.,  464.  1875.  An  appeal 
subsequently  taken  will  not  deprive  the 
corporation  of  the  right  of  possession.    lb. 

883.  Kemoral  of  buildings  by  Iniid 
owner.  An  award  of  damages,  although 
not  contemplated  in  the  statute  (Gen.  Stat., 
sec.  97,  p.  191),  contained  a  provision  that 
the  party  owning  the  promises,  part  of  which 
were  taken  for  a  right  of  way,  might 
"move  back  his  house "  therefrom.  Held, 
valid.  Omaha  and  Northwestern  R.  R. 
Co.  V.  Meiik,  4  Neb.,  31.     1875. 

884.  —  After  the  condemnation  of  land  in 
favor  of  a  railroad,  the  building  thereon 
belongs  to  the  railway,  and  if  the  former 
owner  removes  any  of  it  he  will  be  liable  to 
an  action  of  tx'espass.  Mississippi  River 
Bridge  Co.  v.  Ring,  D8  Mo.,  491.    1874. 

885.  Bights  of  common.  Under  ss.  09-107 
of  the  Lands  Clauses  Consolidation  Act,  if  a 
railway  company  take  possession,  by  virtue 
of  its  act,  of  land  over  which  there  are  rights 
of  common,  after  payment  to  the  lord  of  the 
manor  of  compensation  in  respect  of  his 
ownership  in  the  soil  and  a  conveyance  by 
him  to  the  company,  and  constructs  its  rail- 
way on  the  land  without  having  first  paid 
compensation  to  the  commoners  in  respect 
of  their  rights  of  common,  a  commoner  may 
maintain  an  action  against  the  company  for 
the  disturbance  of  his  rights  of  common. 
Stoneham  v.  London,  Brighton  and  South 
Coast  Railway  Co.,  Law  Reports,  7  Queen's 
Bench  Cases,  1.    1871. 


8S6.  Kigltts  of  land  owner.  As  a  matter 
of  law,  the  railroad  company  has  the  para- 
mount ];ight  to  the  land,  and  the  land  owner 
must  yield  to  the  superior  claim  secured  by 
the  condemnation  proceedings,  and  he  can- 
not, in  any  mode  or  for  any  purpose,  inter- 
fere with  the  use  of  the  property  so  taken 
for  railroad  purposes.  Whether  the  neces- 
sities of  the  raih'oad  require  exclusive  occu- 
pancy of  the  land  is  a  question  of  fact  and 
not  of  law.  Kansas  Central  R'y  Co.  v. 
Allen,  *33  Kaus.,  385.     1879. 

887.  Telegraph  lines.  Where  a  railway 
company,  by  mere  acquiescence  of  the  land 
owner,  constructs  its  railway  over  his  land 
and  occupies  the  same  for  railway  purposes 
for  a  width  of  less  than  sixty  feet,  the  com- 
pany cannot  thereafter  lawfully  erect  tele- 
graph poles  on  the  land  at  a  distance  from 
tlie  center  of  the  track  beyond  the  land  actu- 
ally occupied  by  it.  Pratlier  i'.  Jeffersonville, 
etc.,  R.  R.  Go.,  53  Ind.,  10.     1875. 

888.  Timber.  After  damages  have  been 
assessed  on  a  condemnation  of  land  fpr  a 
railroad,  the  trees  which  may  be  useful  in 
the  construction  of  the  road,  standing  on 
the  tract  taken,  become  the  property  of  the 
company.  Taylor  v.  New  York  and  Long 
Branch  R.  R.  Co.,  88  N.  J.  Law,  38.     1875. 

889.  Width  of  right  of  way.  Where,  in 
condemnation  proceedings  under  the  statute 
of  1864,  the  full  legal  notice  was  given,  the 
affidavit  of  publication  filed  in  the  county 
clerk's  office  correctly,  showing  due  and  legal 
publication,  the  subsequent  proceedings  be- 
ing all  regular,  except  that  in  copying  into 
the  record  in  the  office  of  register  of  deeds 
the  proof  of  publication  a  clerical  mistake 
was  made  by  which  the  iirst  publication  was 
made  to  have  been  on  the  38th  instead  of 
the  35th,  and  so  less  than  thirty  days  before 
the  time  fixed  for  tho  meeting  of  the  com- 
missioners, and  where  the  damages  awarded 
to  the  ownor  of  a  certain  tract  wore  paid  to 
and  accepted  by  him,  and  the  road  actiially 
constructed  and  in  operation  through  his 
land,  although  only  a  strip  of  about  twenty 
feet  in  width  was  actually  occupied  by  the 
railroad  company,  and  the  balance  of  tho 
hundred  feet  strip  condemned  was  used  by 
the  previous  owner  for  the  same  purposes  as 
the  remainder  of  his  tract,  and  wliere,  after 
suoh  condemnation  proceedings  and  pay- 
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ocnt  and  receipt  of  damages,  and  during 
Buch  occupation  by  said  company,  said 
owner  sold  and  convoyed  the  entire  tract  by 
warranty  deed,  held,  that  the  purchaser  ac- 
quired no  title  to  any  portion  of  the  one 
hundred  feet  strip.  Challiss  v.  Atchison, 
Topeka  and  Santa  Fe  B.  B.  Co.,  16  Kans., 
117.    1876. 

890.  Window  lights.  A  railway  com- 
pany purchasing  land  for  the  railway  ac- 
quires an  absolute  fee  simple,  but  such  fee 
simple  is  acquired  solely  for  the  purpose  of 
constructing  and  using  the  railway.  A  rail- 
way company  has  no  right  to  erect  hoard- 
ings to  prevent  prescriptive,  rights  being 
acquired  for  windows  looking  across  the  line 
of  railway.  '  Norton  v.  London  and  North 
Western  Ry  Co.,  Law  Reports,  9  Chancery 
Division,  623,  1878;  36  Eng.  (Moak),  394 


XV.  Negligknce  and  unlawful  acts. 

891.  Damages ;  trespass  outside  of  right 
of  way.  An  appeal  from  the  award  of  com- 
missioners takes  to  the  district  court  only 
those  matters  covered  by  the  award.  It 
does  not  include  wanton  or  negligent  injuries 
done  to  growing  crops  outside  of  the  right 
of  way  during  the  construction  of  the  road. 
Burlington  and  Missouri  Biver  B.  B.  Go.  v. 
Sohluntz,  14  Neb.,  431.     1883. 

XVI.  Constitutional  law. 

892.  Appeal.  An  appeal  will  lie  to  the 
supreme  court  from  the  judgment  of  a  cir- 
cuit court  condemning  land  under  the  act  of 
1853.  The  right  of  a  party  in  such  case  to 
have  the  decision  of  the  circuit  court  re- 
viewed by  this  court  is  a  constitutiohal 
right,  conferred  by  that  clause  in  the  con- 
stitution defining  the  jurisdiction  of  the 
supreme  court.  St.  Louis  and  Southeastern 
B'y  Co.  V.  Lux,  63  111.,  533.    1873. 

893.  Award.  Where  commissioners  were 
appointed  to  pass  upon  the  necessity  of  tak- 
ing land  for  a  railway  company,  their  find- 
ing "  that  the  taking  of  said  strip  or  parcel 
of  land  was  required  and  necessary  for  the 
constructing  and  operating  of  said  railroad 
and  a  necessary  public  use  thereof,"  was 


held  sufficient  under  §  3  of  art.  XVIII  of  the 
state  constitution.  Morgan  v,  Chicago  and 
Northeastern  B.  B.  Co.,  89  Mich.,  675.    1878. 

894.  Charter.  Art.  V  of  amendments  to 
the  constitution  of  the  United  States,  which 
provides  that  private  property  shall  not  be 
taken  for  public  use  wi£hout  just  compensa- 
tion, only  applies  to  the  exercise  of  the  right 
of  eminent  domain  by  the  United  States. 
The  charter  of  the  Cairo  and  Fulton  R.  R. 
Co.  granted  it  the  right  to  enter  upon  and 
appropriate  a  right  of  way  over  all  lands 
along  the  line  of  its  road.  A  subsequent 
act,  approved  the  32d  of  January,  1855,  pro- 
vided a  method  of  assessing  damages  in 
favor  of  the  land  owner,  upon  the  application 
of  either  party.  The  constitution  of  1868, 
subsequently  adopted,  provided  that  no  right 
of  way  should  be  appropriated  by  any  cor- 
poration until  compensation  therefor  had 
been  first  paid,  or  deposited  in  money,  for 
the  owner.  After  the  adoption  of  the  con- 
stitution of  1868,  the  Cairo  and  Fulton  R. 
R.  was  constructed ;  and  an  act  to  ascertain 
damages  in  such  cases  upon  the  application 
of  the  corporation,  and  in  harmony  with 
the  provisions  of  the  constitution  of  1868, 
above  referred  to,  was  passed  by  the  legisla- 
ture. Held :  First,  that  the  right  of  way,  ac- 
quired under  the  charter  of  the  corporation, 
could  not  be  affected  by  the  subsequent  con- 
stitutional provision.  Second,  that  the  act 
of  1855,  prescribing  tiie,  manner  of  assessing 
damages,  was  not  repealed,  as  to  the  Cairo 
and  Fulton  R.  R.  Co.,  by  the  subsequent  en- 
actment, or  constitutional  provision,  but,  as 
to  it,  continued  in  force.  Third,  that  the 
statutory  remedy  in  favor  of  the  land  owner 
was  exclusive,  and  he  could  not  maintain 
ejectment  for  land  appropriated  for  a  right 
of  way.  Cairo  and  Fulton  B.  B.  Co.  v. 
Turner,  31  Ark.,  494.     1876. 

895.  —  A  section  in  a  railroad  charter, 
passed  under  the  constitution  of  1848,  which 
allowed  the  taking  of  lands  of  persons  for 
right  of  way  by  condemnation  proceedings 
before  either  ascertainment  or  payment  of 
compensation,  was  not  in  violation  of  such 
constitution.  Townsend  v.  Chicago  and 
Alton  B.  B.  Co.,  91  111.,  545.     1879. 

898.  Compensation.  Before  private  prop- 
erty can  be  taken  for  public  use  just  com- 
pensation must  be  first  assessed  and  ten- 


380 


EMINENT  DOMAIN. 


Constitutional  Law. 


dered.  Oregonian  R'y  Co.  v.  Hill,  9  Oreg., 
377,  18B1 ;  Sherman  v.  Milwaukee,,  Lake  Shore 
and  Western  R.  R.  Co.,  40  Wis.,  645,  1876; 
13  Amer.  Rep..  459. 

897.  —  A  provision  in  defendant's  charter 
authorizing  it  to  take  land  upon  payment  of 
the  value  of  the  land  taken  would  be  con- 
strued as  requiring  payment  of  the  just 
compensation  required  by  the  constitution, 
which  includes  damages  accruing  to  the 
residue  of  the  owner's  land  from  such  talc- 
ing ;  and,  so  construed,  the  charter  would  be 
upheld.  Bohlman  v.  Oreen  Bay[  and  Minne- 
sota Ry  Co.,  40  Wis.,  157,  1876;  13  Amer. 
E'y  Rep.,  421. 

898.  —  Section  1249,  C.  C.  P.,  which  pro- 
vides that,  for  the  purpose  of  assessing  com- 
pensation and  damages,  the  right  thereto 
shall  be  deemed  to  have  accrued  at  the  date 
of  the  summons,  is  not  inconsistent  with  §  14 
of  art.  1  of  the  constitution.  California 
Southern  R.  R.  Co.  v.  Kimball,  61  Cal.,  90. 
1882. 

899.  —  The  constitutional  inhibition 
against  taking  private  property  for  public 
use  without  compensation  to  the  owner  has 
reference  solely  to  the  taking  of  the  private 
property  for  public  use  under  the  right  of 
eminent  domain.  Norris  v.  City  of  Waco, 
57  Tex.,  635.     1882. 

900.  —  Under  the  constitution  of  1851, 
the  owner  of  land  taken  by  a  railway  com- 
pany cannot  be  required  to  commence  pro- 
ceedings, under  the  statute,  for  the  assess- 
ment of  damages  for  such  appropriation; 
it  is  the  duty  of  the  company  to  have  the 
damages  assessed,  and  to  tender  the  same 
before  taking  the  land.  This  necessarily 
follows  from  the  provision  of  the  constitu- 
tion, that  no  man's  property  shall  be  taken 
by  law  without  just  compensation,  nor,  ex- 
cept in  case  of  the  state,  without  such  com- 
pensation being  first  assessed  and  tendered. 
All  decisions  of  this  court  asserting  a  con- 
tra,ry  doorine  are  overruled.  Cox  v.  Louis- 
ville, New  Albany  and  Chicago  R.  R.  Co., 
48  Ind.,  178,  1874;  8  Amer.  R'y  Rep.,  296. 

901.  Contract,  When  a  land  owner  en- 
ters into  a  written  agreement  with  a  railway 
company  to  sell  and,  within  a  specified  time, 
to  convey  to  such  company  a  strip  of 
ground  for  its  road-bed,  and  gives  possession 
to  the  purchaser,  who  thereupon  proceeds  to 


construct  the  road  through  the  land,  the 
vendor  cannot  enjoin  the  use  and  possession 
thereof  by  the  company,  when  the  latter  is 
not  in  default  in  performing  the  terms  of 
the  contx'act.  By  the  agreement  to  sell  and 
convey,  the  seller  waives  his  constitutional 
right  to  have  his  damages  assessed  aiid  ten- 
dered before  possession  can  be  taken  by  the 
company.  Baltimore,  Pittsburgh  and  Chi- 
cago R.  R.  Co.  V.  Highland,  48  Ind.,  381. 
1874. 

902.  Delegation  of  power^to  corporation. 
The  general  railroad  law,  in  respect  to  the 
delegation  of  the  power  of  eminent  domain 
to  corporations  organized  under  it,  is  consti- 
tutional. National  Docks  Ry  Co.  v.  Central 
R.  R.  Co.  of  New  Jersey,  82  N.  J.  Eq.,  755. 
1880. 

903.  Jury  trial.  The  constitutional  guar- 
anty that  the  riglit  of  trial  by  jury  shall  be 
inviolate  imposes  no  restriction  on  the  exer- 
cise of  the  power  of  eminent  domain.  Cen- 
tral Branch  Union  Pacific  R.  R.  Co.  v. 
Atchison,  Topeka  and  Santa  Fe  R.  R.  Co., 
28  Kans.,  453,  1883;  10  Amer.  &  Eng.  R.  R. 
Cases,  528. 

904.  — Section  23  of  "An  act  to  provide 
for  a  general  system  of  railroad  incorpora- 
tion," approved  July  23,  1868,  is  in  conflict 
with  article  V,  section  48,  of  the  constitu- 
tion, and  all  proceedings  had  in  conformity 
to,  or  in  the  manner  prescribed  by,  said  sec- 
tion, for  the  condemnation  of  lands  for  pub- 
lic or  railroad  uses,  are  invalid.  There  must 
be  a  jury  of  twelve  men,  not  merely  five 
commissioners.  WMtehead  v.  Arkansas 
Central  R.  R.  Co.,  28  Ark.,  480.     1873. 

905.  —  In  such  proceedings,  while  the 
legislature  must  provide  an  impartial  tri- 
bunal to  assess  the  compensation  to  be  paid, 
and  an  opportunity  to  the  parties  interested 
to  be  heard  before  it,  it  may  determine  what 
that  tribunal  shall  be,  whether  a  jury,  a 
court  without  a  jury,  or  commissioners  to  be 
appointed  by  the  court.  Ames  v.  Lake  Su- 
perior and  Mississippi  R.  R.  Co.,  21  Minn., 
241.    1875. 

908.  —  The  provisions  of  the  constitution 
of  1870,  giving  the  right  of  trial  by  jury  in 
all  cases  for  the  condemnation  of  land,  were 
in  force  from  the  adoption  of  the  constitu- 
tion, without  specific  legislation  to  enforce 
them,  and  repealed  so  much  of  the  act  of 
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1853  as  authorized  the  land  to  be  entered 
upon  before  a  trial  by  jury.  Mitchell  v. 
Illinois  and  St.  Louis  R.  R.  and  Coal  Co., 
68  111.,  286.     1873. 

907.  —  The  provision  in  the  charter  of  the 
plaintiff  authorizing  proceedings  for  con- 
demnation to  be  commenced  in  the  chancery 
court  is  not  unconstitutional.  The  court 
may,  on  appeal,  allow  a  jury  trial.  New 
Orleans,  Baton  Rouge,  etc.,  R.  R.  Co.  v. 
Dralce,  e'O  Miss.,  631,     1883. 

908.  —  The  bill  of  rights  provides  that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensa- 
tion; and  that  sucTi  compensation,  when  not 
made  by  the  state,  shall  be  ascertained  by  a 
jury,  as  shall  be  prescribed  by  law.  The  re- 
quirement that  the  compensation  shall  be 
ascertained  by  a  jury  is  affirmative  in  its 
character,  and  must  imply  an  exclusion  of 
any  other  mode  of  fixing  the  compensation. 
If  there  was  no  law  under  which  a  jury 
could  be  impaneled  for  the  ascertainment  of 
such  compensation,  and  the  legislature  neg- 
lected to  provide  one,  the  constitution 
would  not,  for  that  reason,  be  in  abeyance ; 
but  until  such  law  was  provided,  the  right 
of  eminent  domain  could  not  be  exercised. 
People  ex  ret  v.  McRoberts,  63  111.,  38,  1871 ;  7 
Amer.  R'y  Rep.,  445. 

909.  Limitations.  The  constitutional  pro- 
vision forbidding  the  taking  of  private 
property  for  public  use  without  just  com- 
pensation does  not  exact  that  the  compensa- 
tion shall  precede  the  taking ;  it  suffices  that 
the  law  authorizing  the  taking  provides  for 
the  compensation  and  designates  an  im- 
partial tribunal  for  its  assessment ;  and  it  is 
competent  to  restrict  the  property  owner  to 
a  given  time  for  the  enforcement  of  his 
rights.  The  statute  of  limitations  will  ap- 
ply in  such  cases.  Simms  v.  Memphis,  Claries^ 
ville,  etc.,  R.  R.  Co.,  13  Heiskell  (Tenn.), 
631.    isk 

910.  Notice  of  proceeding's.  The  legis- 
lature being  prohibited  (Oregon  Const.,  art. 
1,  §  18)  from  taking  private  property  for 
public  use  without  just  compensation  there- 
for, it  is  necessarily  implied  thereby  that 
the  owner  of  the  property  so  taken  shall 
have  notice  of  the  proceeding  for  appropria- 
tion, and  an  opportunity  to  be  heard 
thereon.    Burns  v.  Muttnomdh  R'y  Co.,  8 


Sawyer  (U.  S.  C.  C),  543,  1883;  10  Amer.  & 
Eng.  E.  E.  Cases,  389 ;  15  Federal  Eeporter, 
177. 

911.  —  The  right  to  compensation,  under 
the  constitution,  necessarily  implies  that  the 
land  owner  shall  have  notice  of  the  proceed- 
ings and  the  right  to  be  heard  thereon. 
lb. 

912.,  Possession  —  compensation.  The 
"compensation "  to  be  paid  to  the  owner  for 
damages,  spoken  of  in  §  34  of  the  Eailroad 
Act  of  1861,  as  amended  in  1863,  is  that 
which  shall  be  awarded  to  the  owner  of  the 
land  on  proceedings  for  condemnation,  if 
the  land  is  finally  taken  for  public  use. 
Davis  V.  San  Lorenzo  R.  R.  Co.,  47  Cal., 
517.     1874. 

913.  —  If  the  railroad  company  is  placed 
in  possession  during  the  pendency  of  the 
proceedings,  no  provision  is  made  in  said  act 
for  securing  to  the  owner  compensation  for 
the  use  of  the  land,  and  for  waste  committed 
on  it,  while  the  corporation  was  in  possession ; 
provided  the  proceedings  shall  ultimately 
fail.     lb. 

914.  —  If  the  court  or  judge  makes  an 
order  permitting  a  railroad  company  to  oc- 
cupy and  use  land  pending  the  proceedings 
for  condemnation,  and  under  said  -Order  the 
corporation  enters  into  possession  of  the 
same,  it  is  a  taking  of  private  property  for 
public  use,  within  the  meaning  of  the  con- 
stitution,   lb. 

915.  —  That  portion  of  the  Eaih-oad  Act 
of  1861,  as  amended  in  1863,  which  permits 
the  court  or  judge,  on  proceedings  for  the 
condemnation  of  land,  to  make  an  order  al- 
lowing the  company  to  enter  into  possession 
and  use  the  land  sought  to  be  condemned 
during  the  pendency  of  the  proceedings, 
without  providing  compensation  for  the  use 
and  waste  committed  if  the  proceedings 
finally  fail,  is  in  violation  of  the  clause  in 
the  constitution  which  prohibits  private 
property  from  being  taken  for  public  use 
without  compensation.  lb.;  California  Pa- 
cific B.  R.  Co.  V.  Central  Pacific  R.  R.  Co., 
47  Cal.,  538.     1874. 

916.  —  The  constitution  makes  the  pre- 
payment of  just  compensation  a  condition 
precedent,  without  which  the  title  of  the 
owner  to  the  land,  or  any  easement  therein, 
is  not  divested  or  affected.     New  Orleans 
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and  Sdma  R.  JR.  Co,  v.  Jones,  68  Ala.,  48, 
1880;  3  Amer.  &  Eng.  R.  R.  Cases,  425. 

J)  17.  — That  section  of  the  general  rail- 
road law  ■which  authorizea  a  raiU'oad  cor- 
poration to  enter  on  lands  and  begin  con- 
structing its  road,  after  paying  into  the 
oii-cuit  court  of  the  county  where  the  lands  lie 
the  amount  awarded,  pending  their  appeal 
from  such  award,  is  unconstitutional,  in  that 
compensation,  or  a  tender  thereof  to  the 
land  owner,  does  not  precede  the  use  and  oc- 
cupation of  his  lands ;  and  for  want  of  such 
tender  he  may  enjoin  the  company  from  en- 
tering upon  his  lands  and  constructing  their 
road  tliereon.  Bedman  v.  Philadelphia, 
Marlton  and  Medford  JR.  JR.  Co.,  83  N.  J. 
Eq.,  165,  1880;  1  Amer.  &  Eng.  R.  R.  Cases,  1. 

918.  —  Under  the  pi-ovisions  of  the  con- 
stitution of  the  United  States  and  of  the 
state  Of  Kansas,  it  is  held  that  the  payment 
of  compensation  to  the  owner  of  private 
property  taken  for  a  public  use  is  a  condi- 
tion pi-eoedent  to  any  right  divesting  the 
owner  of  his  possession,  and  that  a  judg- 
ment in  his  favor  for  the  value  of  the  land, 
unpaid  and  unsecured,  is  not  compensation, 
and  does  not  justify  his  eviction.  Pryzby- 
lowiczv.  Missouri  River  R.  R.  Co.,  8  MoCrary 
(U.  S.  C.  C),  586.     1881. 

919.  —  A  provision  in  the  charter  of  a 
railroad  company,  organized  under  act  of 
assembly  passed  since  the  adoption  of  the 
amended  constitution,  which  authorizes  the 
company,  upon  tender  simply  of  the  dam- 
ages awarded  by  viewers,  to  enter  upon  and 
appropriate  land  and  materials  for  the  con- 
struction of  its  road,  without  awaiting  the 
issue  of  an  appeal  taken  by  the  land  owner, 
is  clearly  unconstitutional.  Watson  v.  Pitts- 
burgh and  Connellsville  R.  R.  Co.,  2  Pitts- 
burgh, 99.    1860. 

920.  Power  to  condemn  property.  The 
construction  of  a  railway  is  a  public  neces- 
sity in  contemplation  of  law,  and  the  taking 
of  private  property  for  its  construction  is 
legal.  The  manner  of  the  taking  is  in  the 
discretion  of  the  legislature.  Secombe  v. 
Milwaukee  and  St.  Paul  R'y  Co.,  49  How- 
ard's Practice  (N.  Y.),  75;  Secombe  v.  R. 
R.  Co.,  23  Wallace,  108,  1874;  11  Amer.  R'y 
Rep.,  855. 

921.  Private  use.  The  legislature  cannot, 
in  the  exercise  of  the  power  of  eminent  do- 


main, take  private  property  for  a  purely  pri- 
vate industry,  such  as  to  enable  a  person  to 
build  a  flume  on  the  land  of  another  to  cai-ry 
off  the  tailing?  from  his  mine,  or  to  enable 
him  to  deposit  the  tailings  on  such  land. 
Consolidated  Channel  Co.  v.  Central  Padflii 
R.  R.  Co.,  51  Cal..  369.     1876. 

922.  —  The  Pittsburg  Coal  Co.  owned 
mines  five  miles  distant  from  the  San  Joa- 
quin river,  and,  in  order  to  secure  conven- 
ient transportation  for  its  coal,  the  Pittsburg 
R'y  Co.  was  inoorporated  by  the  stockhold- 
ers of  the  coal  company.  The  articles  of  in- 
corporation declared  the  purpose  of  the  new 
company  to  be  to  transport  freight  and  pas- 
sengers. Upon  this  representation,  and  iu 
the  belief  that  the  land  was  required  for  a 
public  use,  the  district  court,  by  the  usual 
judicial  proceeding,  authorized  the  corpora- 
tion to  take  land,  which  was  the  private 
land  of  R,,  for  its  railway.  The  railway 
was  constructed  and  was  operated  exclu- 
sively for  the  transportation  of  the  coal  — 
no  passenger  or  other  oars  being  provided 
for  the  use  of  the  public.  Held,  that  the 
proceedings  in  condemnation  amounted  to 
an  imposition  upon  the  coui't.  In  such  a 
case  it  is  competent  for  the  state,  upon  dis- 
covering the  misuse  of  its  authority,  by 
which  private  property  has  been  wrongfully 
taken,  to  intei'pose,  by  its  attorney-genend, 
to  correct  the  abuse.  People  e.v  rel.  v.  Pitts- 
burg R.  R.  Co.,  58  Cal.,  694.     1878. 

923.  Securing  compensation  by  bond. 
The  undertaking  of  sureties  upon  a  bond  to 
answer  for  damages  that  may  bo  awarded 
for  the  taking  of  private  property  for  a  pub- 
lic use  is  not  "just  compensation"  within 
the  meaning  of  the  constitution,  art,  I, 
sec.  8.  Sec.  1254  of  tlie  Code  of  Civil  Pro- 
cedure is  unconstitutional.  Vilhao  v.  Stock- 
ton and  lone  R.  R.  Co.,  53  Cal.,  208.    1878. 

924.  —  Full  compensation  must  be  first 
made  in  money,  or  secured  by  a  deposit  of 
money,  before  any  right  of  way  can  be  appro- 
priated to  the  use  of  a  corporation.  St,  Jo- 
seph and  Denver  R.  R.  Co.  v.  Cullender,  13 
Kans.,496.    1874. 

926.  —  This  inipe^'ative  rule  of  the  consti- 
tution is  not  relaxed  by  the  fact  that  the 
land  owner  has  appealed  from  the  assess- 
ment of  his  damages  by  the  commissioners, 
uor  by  the  fact  that  on  such  appeal  he  has 
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recovered   a    judgment    for    the    amount 
thereof.    lb.  "- 

92a.  State  railways.  The  Statute  of  1878, 
ch.  377,  authorizing  the  manager  of  a  rall- 
■way  owned  b3''  the  commonwealth  to  take 
land  for  a  passenger  station  for  the  use  of 
that  and  other  lines,  and  providing  no  other 
mode  of  compensation  to  the  owner  of  the 
land  so  taken  than  that  such  land  shall  be 
paid  for  from  the  earnings  of  the  railway 
owned  by  the  commonwealth,  is  unconstitu- 
tional, even  if  such  earnings  will  probably 
be  sufficient  to  meet  all  claims  for  land  dam- 
ages. Connecticut  River  R.  R.  Co.  v.  Com- 
missioners Franklin  County,  137  Mass.,  50; 
1879. 

927.  —  The  owner  of  land  taken  by  the 
manager  of  a  railway  owned  by  the  state, 
under  a  statute  which  does  not  make  ade- 
quate provision  for  the  payment  of  compen- 
sation for  the  land  so  taken,  may  have  a  writ 
of  prohibition  to  the  county  commissioners 
to  prevent  them  from  proceeding  with  the 
assessment  of  the  damages  caused  by  the 
taking.    lb. 

928.  Statute ;  Michigan.  An  act  entitled 
"  An  act  to  revise  the  laws  providing  for  the 
incorporation  of  railroad  companies,  and  to 
regulate  the  running  and  management  and 
to  fix  the  duties  and  liabilities  of  all  railroad 
and  other  corporations  owning  or  operating 
any  railroad  in  this  state,"  is  not  unconstitu- 
tional on  the  ground  that  the  title  provides 
for  more  than  one  object,  its  object  being  to 
consolidate  the  legislation  concerning  the 
management  of  railways.  ■  Toledo,  Ann  Ar- 
bor and  Grand  Trunk  Ry  Co.  v.  Dunlap,  47 
Mich.,  456,  1883 ;  5  Amer.  &  Eng.  E.  E.  Cases, 
378. 

929.  Value.  Defendant's  charter  merely 
empowers  the  commissioners  to  determine 
"the  value  of  the  land  taken  "  fqr  the  use  of 
the  company.  Held,  that  these  words  will 
be  construed  as  meaning  the  "  just  compen- 
sation "  requii'ed  by  the  constitution  of  Wis- 
consin, which  includes  "not  only  the  value 
of  the  portion  taken,  but  also  the  diminu- 
tion of  the  value  of  that  from  -wrhich  it  is 
severed."  Parks  v.  Wisconsin  Central  R.  R. 
Co.,  33  Wis.,  413.     1874. 

930.  —  Where  commissioners  are  ap- 
pointed by  a  circuit  court,  under  s.  11  of 
oh.  43  of  the  Code  of  West  Virginia,  to  ascer- 


tain the  value  of  the  land  proposed  to  be 
taken  for  a  railroad  and  damages  to  the  resi- 
due of  the  tract,  etc.,  ascertain  the  actual 
value  of  the  land  at  the  time  when  taken, 
without  reference  to  any  enhanced  value 
given  thereto  and  common  to  other  land 
owners  along  the  line  of  the  road  by  reason 
of  the  prospective  construction  of  the  rail- 
road through  the  land,  such  value,  so  ascer- 
tained, is  a  just  compensation  for  the  land, 
to  the  land  owner,  within  the  meaning  of 
the  constitution.  R.  R.  Co.  v.  Tyree,  7  West 
Va.,  693.     1874. 

931.  Watercourse ;  change  of  channel. 
A  railway  company  may,  under  ch.  191,  Laws 
of  1880,  condemn  land  for  right  of  way  for 
a  channel  and  change  the  course  of  a  stream, 
when  the  safety  of  the  traveling  public 
would  be  promoted  thereby.  For  such  ob- 
ject the  land  would  be  taken  for  a  public  use, 
authorizing  the  exercise  of  the  right  of  em- 
inent domain,  and  for  that  purpose  the  stat- 
ute is  not  unconstitutional.  Whether  such 
right  exists  where  merely  the  convenience 
and  economy  of  the  company  would  be  pro- 
moted, not  determined.  Reusch  v.  Chicago, 
Burlington  and  Quincy  R.  R.  Co.,  57  ,Ia., 
687,  1883 ;  11  Amer.  &  Eng.  R.  E.  Cases,  559. 

XYII.  License. 

932.  Damages;    entry    under    license. 

Where  a  railway  company,  having  power  to 
acquire  lands  for  its  use,  has  been'permitted 
by  the  owner  to  enter  into  possession  and 
construct  its  track  upon  the  premises  with- 
out compensation  first  made,  in  subsequent 
proceedings  to  condemn,  the  measure  of 
compensation  is  the  value  of  the  land  and 
damages  at  the  time  of  the  entry,  and  in- 
terest from  such  entry,  irrespective  of  the 
improvements  afterwards  put  upon  it  by  the 
company.  North  Hudson  County  R.  R.  Co. 
V.  Boor'aem,  38  N.  J.  Eq.,  450,  1877;  14 
Amer.  R'y  Eep.,  303. 

933.  Damages;  value  of  railroad  pre 
viously  constructed.  Where  it  was  alleged 
that  a  railroad  had  been  previously  con- 
structed on  the  same  land  sought  to  be  taken 
with  the  owner's  consent,  which  was  not 
denied  in  the  pleadings,  it  was  held  that  in 
the  assessment  of  damages  the  land  owner 
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was  not  entitled  to  tlie  value  of  the  road 
structure  as  a  part  of  his  land.  Emerson  v. 
Western  Union  B.  R.  Co.,  75  lU.,  176.    1875. 


XVIII.  CoNTEAOT. 


934.  Construction.  A  stipulation  fixing 
the  amount  of  damages  is  not  a  judicial 
proceeding,  but  an  agi'eement  between  the 
parties.  Michigan  Air  Line  Ry  Co.  v. 
Barnes,  40  Mich.,  383.     1879. 

936.  —  The  railway  was  built  and  in  oper- 
ation in  the  tall  of  1865  over  the  land  in 
question  with  respondent's  consent,  "the 
question  of  damages  for  the  right  of  way  to 
be  adjusted  after  the  road  was  in  operation." 
Held,  that  this  means  the  question  as  to  how 
much  the  land  owner  should  receive  in  com- 
pensation for  the  easement  the  railroad  com- 
pany might  acquire  through  a  special  pro- 
ceeding, and  that  the  understanding  of  the 
parties  must  be  taken  to  have  been  that  such 
question  should  be  adjusted,  in  default  of 
purchase  or  voluntary  gift,'  by  such  a  pro- 
ceeding. St.  Paul  and  Sioux  City  R,  R.  Co. 
V.  Murphy,  19  Minn.,  500.     1873. 

936.  Crossings.  Where  the  owner  of  real 
estate  conveys  to  a  railway  company  a  right 
of  way  over  his  premises,  with  the  proviso 
that  the  company  shall  construct  adequate 
crossings  over  its  road,  it  cannot,  after  its 
acceptance  of  the  grant  and  the  construc- 
tion of  its  road,  exonerate  itself  from  its  ob- 
ligation to  construct  the  crossings  by  a  con- 
demnation of  the  right  of  way  under  the 
provisions  of  the  statute.  Gray  v.  Burling- 
ton and  Mo.  River  B.  R.  Co.,  37  la.,  119. 
1873. 

937.  —  Where  a  person  has  made  a  spe- 
cial agreement  as  to  crossings  on  a  line  of 
railway  running  through  his  land,  if,  from 
particular  circumstances,  that  agreement  is 
not  carried  into  effect,  he  cannot,  on  the 
ground  of  any  general  rights,  claim  to  have 
other  crossings  made  according  to  the  discre- 
tion of  the  court,  for  that  would  be  to  get 
the  court  to  substitute  a  new  agreement,  not 
to  enforce  the  performance  of  the  original. 
Earl  of  Darnley  v.  London,  Chatham  and 
Dover  R'y  Co.,  Law  Reports,  3  English  and 
Irish  Appeal  Cases,  43.    1867, 


988.  injunction.  A  railway  company 
may  compel  specific  performance  of  a  con- 
tract to  convey  a  right  of  way  where  it  has 
complied  with  the  conditions  of  its  contract, 
and  is  entitled  to  an  injunction  to  restrain 
an  assessment  of  damages  under  ad  quad 
damnum  proceedings.  Chicago  and  South- 
western R.  R.  Co.  V.  Swinnfy,  88  la.,  183. 
1874. 

939.  Removal  of  building.  Upon  one  lot 
owned  by  plaintiffs  and  appropriated  by  de- 
fendant there  was  a  building,  wliich  had 
been  removed  therefrom  by  plaintiffs,  be- 
fore the  examination  and  award  of  commis- 
sioners, upon  defendant's  agreement  that,  if 
plaintiffs  would  remove  the  same,  the  com- 
pany would  pay  for  removing  and  making  it 
as  good  as  before.  Held,  that  it  was  error 
to  include,  in  the  award  for  the  appropria- 
tion of  such  lot,  the  expense  of  removing 
the  building  and  making  the  same  good. 
Sherwood  v.  St.  Paul  and  Chicago  R'y  Co., 
21  Minn.,  12a,  1874;  11  Amer.  R'y  Rep.,  864. 

940.  To  pay  damages.  An  agreement  as 
follows:   "This  agreement,  made 

between  A.  L and  F.  F._B.,  and 

others,  party  of  the  second  part,  witnesseth, 
that  in  consideration  of  $1,  and  in  further 
consideration  that  the  said  party  of  the  first 
part  will  permit  the  Gulf  R.  R.  Co,  to  build 
and  complete  the  said   road   through  the 

northwest   quarter,    etc without 

any  hindrance  or  obstruction  whatever,  the 
said  parties  of  the  second  part  hereby  agree 
to  pay  to  the  said  party  of  the  first  part 
forthwith,  on  demand,  all  damages  whicli 
the  commissioners  of  Cherokee  county  may 
assess  to  be  done  to  said  land  by  the  building 
of  said  railroad  through  said  premises  with- 
out any  appeal  whatever,"  is  a  valid  and 
binding  contract.  Botkin  v.  Livingston,  16 
Kane.,  89.    1878. 


XIX.  Surveys  and  location. 

941.  Location  of  route  of  railway;  pro- 
ceedings. Where  commissioners  proceed  to 
lay  off  a  railroad  route,  after  proper  notice 
by  publication  has  been  given,  and  after  con- 
cluding their  labors  for  several  days  adjourn, 
subject  to  tli'e  call  of  the  president  of  the 
board,  and  embody  their  doings  in  a  written 
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report,  and  file  the  same  in  the  office. of  the 
county  clerk  of  the  county  through  which 
the  proposed  railroad  is  located,  and  there- 
after convene  again  without  notice  to  any 
one  and  proceed  to  lay  off  a  further  route, 
held,  that  such  subsequent  proceedings  are 
utterly  void  as  to  all  parties  without  notice 
Of  the  subsequent  meeting.  Memphis,  Kan- 
sas and  Colorado  Ey  Co.  v.  Parsons  Town 
Company,  26  Kans.,  503.    1881. 


XX.  Injunctions. 

942.  Abandonment   of  proceedings. 

Defendant  commenced  proceedings,  under 
the  statute  (Laws  of  1850,  ch.  140),  to 
acquire  for  the  purposes  of  its  railroad  cer- 
tain real  estate  of  the  plaintiff,  and  commis- 
sioners were  appointed  who  made  their  re- 
port ;  and  on  application  of  the  defendant, 
upon  notice  to  plaintiff,  au  order  was  made 
that  the  proceedings  be  abandoned  and  dis- 
continued on  payment  by  defendant  to  the 
attorneys  of  the  plaintiff  of  certain  costs 
and  expenses,  the  amount  being  fixed  in  the 
order.  The  amount,  as  fixed,  was  tendered, 
but  refused.  The  report  was  directed  to  be 
filed,  but  its  confirmation  was  denied  with- 
out prejudice.  This  action  was  brought  to 
obtain  either  the  confirmation  of  the  award 
and  its  payment  by  the  defendant  to  the 
plaintiff,  or  the  payment  by  defendant  to 
plaintiff  of  his  costs  and  expenses  in  the 
matter,  which  were  alleged  to  be  $5,000. 
On  motion  by  plaintiff  for  an  injunction  re- 
straining the  defendant  from  taking  any 
other  proceedings  to  condemn  said  lands 
during  the  pendency  of  the  suit,  and  also 
restraining  it  from  entering  into  or  taking 
possession  of  the  property,  and  requiring  it 
to  restore  certain  portions  of  it  to  its  orig- 
inal conditions,  held,  that  as  the  case  stood 
a  preliminary  injunction  restraining  further 
proceedings  by  the  company  under  the  stat- 
ute would  not  be  proper.  Watson  v.  Neio 
York,  West  Shore  and  Buffalo  R.  R.  Co.,  64 
Howard's  Practice  (N.  Y.),  320.     1883. 

943.  Arbitration;  bond. '  The  conditions 
of  a  bond  under  §  85  of  8  Vict.,  ch.  18,  ex- 
amined. The  bond  being  in  an  improper 
form,  an   injunction  was  granted   until  a 
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proper  bond  should  be  executed.  Poynder 
V.  Great  Northern  R.  R.  Co.,  2  Phillips  (Eng. 
Ch.),  330.     1847. 

944.  Estoppel.  The  owner  of  real  estate 
upon  which  a  railway  company,  empowered 
by  parliament,  is  about  to  enter,  is  not  en- 
titled to  an  interlocutory  injunction  to  re- 
strain such  entry,  if  by  his  silence  and 
conduct  he  has  permitted  the  company  to 
carry  on  its  works  on  the  supposition  that  it 
was  entitled  to  enter  on  and  take  the  land  in 
question.  Greenhalgh  v.  Manchester  and 
Birmingham  R.  R.  Co.,  3  Mylne  &  Craig 
(Eng.  Ch.),  784.     1838. 

945.  Failure  to  pay  assessment.  Pend- 
ing, an  appeal  from  an  assessment  of  dam- 
ages, au  agreement  was  entered  into  between 
the  land  owner  and  the  railway  company, 
by  which  judgment  was  entered  in  the  cir- 
cuit court  for  a  specified  amount  with  stay 
of  execution  "  or  other  proceeding  to  collect 
the  judgment  for  two  years."'  Beld,  that 
the  agreement  did  not  amount  to  a  sale  of 
the  right  of  way,  nor  did  it  confer  .authority 
to  enter  into  possession ;  that  at  the  expira- 
tion of  the  two  years,  upon  default  of 
payment  by  the  company,  injunction  would 
lie  restraining  it  from  the  use  of  the  right  of 
way.  Irish  v.  Burlington  and  South  West- 
ern R.  R.  Co.,  441a.,  380.     1876. 

946.  —  Where  a  railway  company,  after 
assessment  of  damages,  became  insolvent, 
and  its  property  was  sold  without  payment 
of  the  damages,  held  a  proper  case  for  the 
interposition  of  equity.  Gammage  v.  Ga. 
Southern  R.  R.  Co.,  65  Ga.,  614,  1880;  10 
Amer.  &  Eng.  R.  R.  Cases,  371. 

947.  —  Under  the  right  of  eminent  do- 
main, private  property  may  be  taken  for 
public  use  before  compensation  made,  but  in 
such  case  only  after  certain  provision  there- 
for. In  case  of  failure  of  payment  an  in- 
junction against  the  use  of  the  land  will  be 
awarded.  White  v.  Nashville  and  North- 
western R.  R.  Co.,  7  Heiskell  (Tenn.),  518, 
1873;  Provolt  v.  Chicago,  Rock  Island  and 
Pacific  R.  R.  Co.,  69  Mo.,  633,  1879. 

948.  Leased  lines.  Where  a  railway  com- 
pany took  land,  but  did  not  pay  the  entire 
purchase  money,  and  then  leased  its  line  to 
another  company,  it  was  held  that,  in  default 
of  payment,  both  companies  would  be  re- 
strained from  using   the  land.      Cogens  v. 
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Bognor  Railway  Co.,  Law  Reports,  1  Chan- 
cery Appeal  Cases,  594.     1866. 

94{).  -^  The  fact  that  proceedings  to  con- 
demn land  were  taken  and  prosecuted  by 
direction  of  the  lessee  of  the  railroad,  but  in 
the  name  of  the  lessor,  held,  not  a  sufficient 
gi'ound  for  enjoining  them  at  the  suit  of  the 
owner.  Gottsohalk  v.  Lincoln  and  JS'orth- 
western  R.  R.  Co.,  14  Neb,,  389,  1888;  10 
Amer.  &  Eng.  R,  R,  Cases,  118. 

950.  To  restrain  assessment  of  damages. 
The  leeisee  of  an  inn  and  premises,  situate 
near  the  tunnel  of  a  railway,  was  prevented 
by  the  Vibration  caused  by  the  passing  of 
the  trains,  from  lieeping  his  beer  in  his  cel- 
lars in  a  fit  state  for  consumption,  and  the 
value  of  the  house  was  alleged  to  be  mate- 
rially lessened  by  the  consequent  loss  of  cus- 
tom, and  the  impossibility  of  using  it  as  a 
public  house.  He  thereupon  gave  notice  to 
the  company  of  his  claim  for  compensation 
under  s.  68  of  the  Lands  Clauses  Consolida- 
tion Act,  and  was  prosecuting  the  i-emedy 
given  by  that  section  when  the  company 
filed  a  bill,  and  obtained  an  injunction  to  re- 
strain him  from  proceeding  further  under 
it.  The  lord  chancellor,  on  appeal,  how- 
ever, dissolved  the  injunction.  London  and 
North  Western  Ry  Co.  v.  Bradley,  6  Eng. 
R.  R.  &  Canal  Cases,  551.    1851. 

951.  —  The  right  of  one  railway  company 
to  condemn  a  portion  of  the  lands  of  an- 
other compfiny  can  be  tried  in  the  con- 
demnation proceedings,  and  an  injunction 
will  therefore  not  issue  to  restrain  such  pro- 
ceedings. Cumberland  and  Pennsylvania 
R.  R.  Co.  V.  Pennsylvania  R.  R.  Co.,  10 
Amer.  &  Eng.  R.  R.  Cases,  351 ;  57  Md.,  267. 
1883.  See,  also.  Brown  v.  Philadelphia, 
Wilmington  and  Baltimore  R.  R.  Co.,  10 
Amer.  &  Eng.  R.  R.  Cases,  424;  58  Md.,  539. 
.1882. 

952.  Trespass.  An  injunction  refused, 
where  a  railway  company,  previous  to  notice 
of  entry,  had  entered  upon  lands  and  dug  a 
small  trench  —  it  appearing  that  the  com- 
pany did  not  intend  again  to  enter  upon  the 
land  until  legal  steps  should  be  taken  to 
secure  its  permanent  occupancy.  Fooks  v. 
Wilts,  Somerset  and  Weymouth  R'y  Co.,  5 
Hare  (Eng.  Ch.),  199.     1846. 

958.  —  A  party  who  has  been  damaged 
by  -the  location  of  a  railway  through  his 


premises,  where  the  damages  awarded  have 
not  been  deposited  with  the  probate  judge, 
as  provided  by  §  97,  Gen.  Stat.,  191,  may 
bring  his  action  for  the  amount  of  the 
award,  to  enjoin  the  operating  of  the  road 
across  his  premises  until  payment  is  made, 
or  he  may  sue  in  trespass  for  the  unauthor- 
ized ^  entry  thereon.  Omaha  and  North- 
western R.  R.  Co.  V.  Menlc,  4  Neb.,  31,  1875; 
Ray  V.  Atchison  and  Neb.  R.  R.  Co.,  ib.,  439, 
1876. 

954.  —  The  owner  of  land  taken  by  a 
railway  company,  without  any  valid  pro- 
ceeding for  that  purpose,  is  entitled  to  an 
injunction  restraining  the  company  from 
constructing  its  road  on  the  land.  Bohl- 
man  v.  Oreen  Bay  and  Minnesota  Ry  Co., 
40  Wis.,  157,  1878;  13  Amer.  R'y  Rep.,  431. 

955.  —  Taking  the  allegations  of  the  bill 
as  being  prima  facie  true,  the  order  of  in- 
junction appealed  from  was  properly  made, 
sufficient  equity  appearing  on  the  face  of 
the  bill.  The  bill  alleged  that  after  assess- 
ment of  damages  the  defendant  had  entered 
Upon  the  premises  without  payment  of  Com- 
pensation. Freshwater  v.  Pittsburgh,  Wheel- 
ing and  Ky.  R.  R.  Co.,  6  West  Va.,  603. 
1873, 

XXI.  Teespass. 

956.  Appeal;  non-payment.  The  owner 
of  land  taken  for  railroad  purposes  may  de- 
mand payment  of  his  damages  as  a  condi- 
tion precedent  to  the  appropriation.  But  if 
he  waives  this  right  and  permits  tlie  com- 
pany to  proceed  in  the  construction  of  its 
work,  he  may  nevertheless  have  his  action 
at  any  time  for  the  injury  done  to  his  prop- 
erty. Where  the  company  fails  to  deposit 
with  the  clerk  the  amount  assessed  as  dam- 
ages (Wagn.  Stat.,  827,  g  8),  but  appeals 
from  the  report  of  the  commissioners,  any 
further  interference  with  the  property  till 
the  question  of  damages  is  determined 
would  be  a  trespass  and  render  the  company 

>  liable  to  an  action  therefor.    Ring  v.  Missis- 
sippi River  Bridge  Co.,  57  Mo.,  496.    1874. 

957.  —  It  is  no  defense  to  the  suit  that  de- 
fendant had  commenced  proceedings  for 
condemnation  of  the  property,  and  had  ap- 
pealed to  the  supreme  court  from  the  report 
of   the    commissioner.      Tlie  appeal  bond 
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would    not   be  held  as  an    indemnity  for 
plaintiff's  damages.     lb. 

958.  Assessment  of  damages ;  prior  tres- 
pass. If  the  question  of  damages  before  tlie 
filing  of  the  award  is,  in  fact,  litigated,  in 
connection  with  the  matter  properly  before 
the  commissioners  or  the  appellate  tribunal, 
as  the  case  may  be,  submitted  for  determina- 
tion, passed  upon,  and  the  amount  of  the 
damages  included  in  the  award  (as.  shown 
by  the  award  itself),  and  payment  thereof 
received  by  the  land  owner,  the  result  is  a 
conclusive  settlement  and  satisfaction  of 
such  damages,  notwithstanding  the  irregular 
character  of  the  proceedings.  Leber  v.  Min- 
neapolis and  Northwestern  B'y  Co.,  29  Minn., 
356.    1883. 

959.  Ejectment.  A  railway  company 
which  occupies  with  its  track  land  over 
which  it  has  not  acquired  the  right  of  way 
is  a  mere  trespasser,  and  a  purchaser  of  the 
land  after  such  occupation  may  maintain  an 
.action  to  recover  the  value  of  the  land  ap- 
propriated, and  the  damages  occasioned  by 
the  trespass  since  his  purchase.  Donald  v. 
St.  Louis,  Kansas  City  and  Northern  R'y 
Co.,  52  la.,  411.     1879. 

960.  —  A  railway  company  appropriated 
right  of  way  without  compensating  the 
owner  therefor,  although  damages  had  been 
assessed.  Held,  that  ejectment  would  lie, 
but  that  execution  for  possession  should  not 
issue  until  the  company  had  been  granted  a 
reasonable  time,  fixed  by  the  court,  in  wliich 
to  pay  the  assessed  damages  and  interest 
thereon  from  the  date  of  assessment,  at  the 
rate  of  six  per  cent.  Conger  v.  Burlington 
and  South  Western  R'y  Co. ,  41  la. ,  419.    1875. 

961.  Fixtures  erected  by  trespassers. 
Whether  a  structure  is  a  fixture  or  not  de- 
pends on  the  nature  and  character  of  the  act 
by  which  the  structure  is  put  in  place,  the  pol- 
icy of  the  law  connected  with  its  purpose  and 
the  intentions  of  those  concerned  in  the  act. 
Where  a  railway  company  was  a  trespasser, 
and  its  entry  upon  land  not  in  conformity 
with  law,  these  irregular  proceedings  did  not 
operate  as  a  dedication  to  the  land  owners  of 
the  property  of  the  company,  placed  upon 
the  land,  so  as  to  entitle  the  land  owners  to 
include  said  property  in  an  assessment  of 
damages  under  the  railway  law,  and  recover 
their  value  as  an  accession  to  the  value  of  the 


land  taken  by  the  company.  Justice  v.  Nes- 
quehoning  Valley  B.  B.  Co.,  87  Pa.  St.,  28. 
1878. 

962.  —  If  a  railway  company,  under  pro- 
ceedings for  condemnation,  enters  on  the 
land  under  an  order  of  the  county  judge,  and 
constructs  its  line  across  a  tract  of  land  in 
such  manner  that  it  is  imbedded  in  the  soil 
and  becomes  a  part  of  the  realty,  and  if  the 
proceedings  are  dismissed  and  new  proceed- 
ings for  the  condemnation  of  the  land  are 
commenced,  the  owner  is  not  entitled  to 
have  the  value  of  the  ties  and  iron-  consti- 
tuting the  track  included  in  his  damages 
upon  the  final  condemnation.  California 
Pacific  B.  B.  Co.  v.  Armstrong,  46  Cal.,  85, 
1873;  7  Amer.  R'y  Eep.,  259. 

963.  —  A  railway  track  or  other  improve- 
ment wrongfully  placed  upon  land  by  a  rail- 
way company,  and  not  abandoned  to  the 
owner  of  the  premises,  cannot  be  treated  as 
a  part  of  the  realty  for  the  purpose  of  in- 
creasing its  value  in  estimating  the  damages 
due  to  the  owner  in  subsequent  proceedings 
to  condemn  the  land  for  the  use  of  the  com- 
pany. Toledo,  Ann  Arbor  and  Grand  Trunk 
R'y  Co.  V.  Dunlap,  47  Mich.,  456,  1883;  5 
Amer.  &  Ehg.  R.  R.  Cases,  378. 

964.  —  In  assessing  damages,  work  al- 
ready done  by  the  railway  company  upon 
the  land  cannot  be  regarded  as  part  of  the' 
realty  for  the  purpose  of  increasing  the  dam- 
ages. Morgan  v.  Chicago  and  Northeastern 
B.  B.  Co.,  39  Mich.,  675.     1878. 

91)5.  —  The  charter  of  defendant,  in  terms, 
authorized  it  to .  enter  upon  lands,  and  con- 
struct and  operate  its  road  over  them,  in  ad- 
vance of  making  compensation  for  the  lands 
taken.  Some  years  before  instituting  pro- 
ceedings to  obtain  the  right  of  vvay  over 
lands  of  plaintiff,  it  entered  upon  a  strip  of 
land  belonging  to  plaintiff,  constructed  its 
road  over  it,  and  has  been  in  possession  of 
and  operating  its  road  over  the  same  ever 
since.  In  so  taking  possession  of  said  strip, 
and  constructing  its  road  over  it,  it  intended 
to  make  such  strip  a  part  of  its  general  line, 
and  ultimately  to  secure,  in  the  manner  pro- 
vided by  law,  the  right  to  retain  and  use  the 
land  for  that  purpose.  In  ijroceedings  to  as- 
certain the  compensation  to  be  paid  to  the 
owner  for  right  of  way  across  the  l&nd,  Jield, 
that  although  the  clause  in  the  charter  au- 
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thorizing  the  defendant  to  enter  upon  and 
constftict  its  road  over  lands,  without  hav- 
ing first,  made  compensation  for  the  lands 
taken,  was  void,  and  the  defendant  was  a 
'  trespasser  in  so  entering,  and  whatever  it 
affixed  to  the  soil  became  a  part  of,  and 
strictly  belonged  to,  the  owner  of  the  soil, 
yet,  as  in  these,  proceedings  the  question  is, 
what  is  just,  fair  and  equitable  compensa- 
tion to  be  paid  to  the  owner  for  taking  the 
land,  and  damages  arising  from  taking  the 
same,  such  owner  is  not  entitled  to  have  in- 
cluded, as  a  part  of  such  compensation,  the 
value  added  to  the  land  by  the  road-bed,  ties, 
rails,  etc.,  placed  on  it  by  defendant.  Crreve 
V.  St.  Paul  and  Pacific  B.  R.  Co.,  26  Minn., 
66.     1879. 

966.  —  The  maxim  of  the  <fcommon  law, 
that  everything  affixed  to  lands  becomes  a 
part  of  the  freehold,  was  always  subject  to 
exceptions,  and  these  exceptions  have  multi- 
plied with  the  increasing  value  of  personal 
property,  and  the  varied  necessities  of  so- 
ciety; yet,  it  is  generally  true  that  where 
there  is  a  tortious  entry  upon  lands,  and  the 
tortfeasor  makes  impi-ovements,  annexed  to 
the  soil  for  the  better  use  and  enjoyment  of 
the  lands,  such  improvements  become  a  part 
of  the  realty,  and  the  owner  of  the  lands  is 
under  no  obligation  to  make  compensation 

'  for  them,  or  to  suffer  them  to  be  dissevered 
and  removed.  Jones  v.  New  Orleans  and 
Selma  R.  R.  Co.,  etc.,  70  Ala.,  237.     1884. 

967.  —  This  principle  as  to  improvements 
erected  by  a  trespasser  cannot  justly  be  ap- 
plied in  eminent  domain  proceedings  in  the 

,  present  case ;  the  railway  company  having 
entered  on  defendant's  land,  and  constructed 
its  road  through  them,  without  his  consent, 
and  without  a  resort  to  statutory  proceed- 
ings to  condemn  the  right  of  way,  and  the 
defendant  having  allowed  ten  years  to  elapse 
without  instituting  proceedings  to  obtain 
compensation.  The  just  measure  of  com- 
pensation, under  these  circumstances,  is  not 
the  increased  value  of  the  land  at  the  time 
the  proceedings  are  instituted,  caused  by  the 
improvements  erected  by  the  company,  but 
the  value  of  the  land  when  taken,  and  the 
injury  or  diminution  in  the  value  thereby 
caused  to  the  contiguous  lands ;  and  interest 
on  the  sutn  thus  ascertained,  it  seems,  should 
also  be  allowed.    lb. 


968.  —  Where  a  railway  company  by  tres- 
pass lays  its  track  upon  the  land  of  another, 
and  afterwards  proceeds  to  have  the  premises 
condemned  under  the  right  of  eminent  do- 
main, the  value  of  the  track  and  improve- 
ments placed  upon  the  premises  will  be 
considered  in  estimating  the  damages.  The 
fixtures  placed  on  land  by  a  trespasser  be- 
long to  the  land  owner.  Van  Size  v.  Long 
Island  R.  R.  Co.,  3  Hun  (N.  Y.),  613.    1875. 

969.  —  The  compensation  of  a  land  owner 
for  property  taken  for  public  use  is  to  be  esti- 
mated as  of  the  time  of  the  award  of  the 
commissioners,  or,  where  the  assessment  is 
made  by  a  jury,  as  of  the  time  of  trial.  This 
rule  is  not  changed  by  the  fact  that  a  rail- 
road company  has,  without  the  consent  of 
the  land  owner,  entered  upon  the  premises 
and  constructed  its  road  prior  to  acquiring 
the  right  of  way  by  appropriate  legal  pro- 
ceedings. A  company  cannot  take  land  by 
trespass  and  then  claim  that  in  subsequent 
condemnation  proceedings  the  value  shall  be 
estimated  at  the  time  of  the  trespass.  County 
of  Blue  Earth  v.  St.  Paul  and  Sioux  City  B. 
R.  Co.,  28  Minn.,  503,  1881 ;  10  Amer.  &  Eng. 
E.  R.  Cases,  209. 

970.  Non-payment  of  damages.  Where  a 
judgment  for  damages  is  not  paid,  and  it 
appears  that  pending  the  appeal  the  railroad 
company  entered  upon  the  land  and  con- 
structed its  road,  and  it  does  not  appear  that 
the  land  owner  had  any  actual  knowledge  of 
such  entry  and  occupation,  or  in  any  man- 
ner consented  thereto,  a  judgment  in  favor 
of  a  land  owner  in  an  action  of  ejectment 
for  the  recovery  of  possession  will  not  be 
reversed.  St.  Jos.  and  Denver  R.  R.  Co.  v. 
Callender,  ^3  Kans.,  496.     1874. 

971.  Snbsequent  purchaser.  Whena 
railroad  company  appropriates  land  for  its 
road-bed  and  track  without  the  consent  of 
the  owner  of  the  land  and  without  condemn- 
ing the  land  under  the  charter,  a  right  of 
action  accrues  to  such  owner.  But  a  subse- 
quent purchaser  cannot  sustain  an  action 
against  the  company  for  the  value  of  the 
land,  nor  for  the  use  and  occupation  of  the 
right  of  way,  as  on  an  implied  promise  to 
pay  him  therefor.  McLendenv.  Atlanta  and 
West  Point  R.  R.  Co.,  54  Ga.,  293.     1875. 

972.  Tender;  interest.  Action  of  tres- 
pass, in  which  defendant  justifies  its  appro- 
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priation  of  plaintiff's  land  by  setting  up  a 
condemnation  and  award,  under  and  in 
compliance  with  the  statute,/  and  a  due 
tender  of  the  amount  awarded.  The  award 
was  filed  December  3,  1870,  at  which  time 
it  must  be  taken  to  have  been  made.  The 
alleged  tender  was  made  December  4,  1870, 
so  soon  after  the  filing  of  the  award  that 
the  plaintiff's  claim  that  the  tender '  should 
have  included  interest  on  the  award  may 
be  disregarded.  Held,  that  the  jury  were 
correctly  instructed  as  follows:  "If  you 
find  from  the  testimony  in  the  case  that 
the  plaintiff  was,  immediately  after  the 
filing  of  the  award,  notified  of  the  fact  and 
of  tlie  amount  of  the  award  to  him,  and 
that,  after  said  notice,  and  before  the  defend- 
ant entered  on  said  premises,  the  defendant, 
by  its  agent  or  otherwise,  offered  to  pay 
him  (the  plaintiff)  the  amount  of  the  award, 
and  had  the  means  and  money  then  and 
there  to  pay  him,  and  he  refused  to  accept 
the  same,  it  released  the  defendant  from  any 
further  obligation,  except  to  keep  the  money 
so  offered  in  readinessto  be  paid,  at  any  time 
thereafter,  on  demand."  Scott  v.  St.  Paul 
and  Chicago  R'y  Co.,  31  Minn.,  333,  1875;  18 
Amer.  R'y  Rep.,  431. 

973.  Uulawful  taking;  assessment  of 
damages.  Where  possession  was  taken 
without  condemnation  and-  without  license, 
though  not  wilful,  and  the  damages  are  as- 
sessed, the  land  owner  is  entitled  to  the 
value  at  the  time  of  the  entry,  with  interest. 
Williams  v.  New  Orleans,  Mobile  and  Texas 
R.  R.  Co.,  60  Miss.,  e89.     1883. 

974.  —  Where  the  company  has  in  fact 
constructed  its  road  over  the  land  of  another 
without  authority,  and  proceedings  are 
afterwards  taken  to  condemn  the  land,  the 
measure  of  appraisement  is  the  value  which 
the  land  taken  would  now  have  if  the  road 
had  not  been  constructed  upon  it,  together 
with  the  difference  between  the  present 
value  of  tha  owner's  contiguous  land,  with 
the  road,  properly  constructed,  where  it  is, 
and  what  would  have  been  its  present  value 
if  the  road  had  not  been  built.  I^/on  v. 
Qreen  Bay  and  Minnesota  R'y  Co.,  43  Wis., 
538,  1877;  15  Amer.  R'y  Rep.,  91. 

975.  Void  proceedings;  right  of  action 
of  land  owner.  Where  land  has  been  in- 
jured by  a  railway  company  that  has  gone 


upon  "it  under  void  condemnation  proceed- 
ings, the  owner's  right  to  recover  damages 
is  unaffected  by  his  having  sold  it  to  a  third 
person,  for  the  depreciation  would  have 
been  taken  into  account  in  fixing  the  price. 
Dunlap  V.  Toledo,  Ann  Arbor  and  Grand 
Trunk  R'y  Co.,  50  Mich.,  470,  1883;  10  Amer. 
&  Eng.  R.  R.  Cases,  185. 

976.  —  The  general  railway  law  permits  a 
railway  company  to  begin  new  proceedings 
where  proceedings  already  taken  have  failed. 
Held,  that  where  the  land  is  meanwhile  oc- 
cupied by  a  tenant,  the  landlord's  right  of 
action  against  the  company  for  injury  done 
to  the  premises  under  the  void  proceedings 
goes  with  the  land,  and  attaches  only  to  his 
reversionary  interest,  and  it  is  condemned 
and  appropriated  therewith,  and  disappears 
when  subsequent  valid  proceedings  are 
taken  and  compensation  made.     lb. 


EMPLOYES. 

See  Constitutional  Law;  Damages;  Injckies  to  Em- 
ployes; Injukies  Cahsinq  Death;  Master  and 
Servant. 

1.  Compensation ;  secretai-y  of  company. 

Under  the  Companies  Clauses  Consolidation 
Act,  8  and  9  Vict.,  c.  16,  s.  91,  a  person  who 
has  been  employed  as  secretary  to  a  com- 
pany may  maintain  an  action  for  work  and 
labor  against  the  company,  although  the 
remuneration  to  be  paid  him  as  secretary 
has  not  been  determined  on  at  a  general 
meeting  of  the  company.  BUI  v.  Darenth 
Valley  R'y  Co.,  37  Eng.  Law  &  Equity,  .139. 
1856. 

2.  Liability  to  company  for  their  negli- 
gence. A  railroad  corporation  may  recover 
damages  resulting  from  the  negligence  of  an 
employe  in  the  performance  of  his  conti'act 
of  service,  when  sued  by  the  employe  to  re- 
cover his  wages.  When  damage  results  to 
cars  and  other  property  of  a  corporation 
from  the  negligence  of  an  employe  in  the 
performance  of  his  duties,  it  may  recover 
damages  in  an  action  against  him.  Mobile 
and  Montgomery  R.  R.  Co.  v.  Clanton,  09 
Ala.,  393.     1877. 
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Miscellaneous. 


ENGINEER. 

See  Arbitbation;  Construction  or  Eailways;  Con- 
tract. 


EQUITY. 

See  VisiTORiAL  Powers. 

1.  Compensation  for  taking  private  prop- 
ei'ty.  A  court  of  equity  cannot  determine 
the  amount  of  compensation  to  be  made  for 
lands  taken  by  a  railway  company  by  right 
of  eminent  domain,  the  matter  being  of 
purely  legal  cognizance ;  and,  in  such  a  case, 
the  failure  of  a  defendant  company  to  an- 
swer that  the  plaintiff  has  an  adequate  rem- 
edy at  law  does  not  waive  the  objection. 
Buckner  v.  Chicago,  Milwaukee  and  Norfh- 
iBestem  R'y  Co.,  56  Wis.,  403.     1883. 

2.  Rules;  stockholder's  suits.  Equity 
rule  94  applies  only  to  bills  brought  by  a 
stockholder  against  a  corporation  and  others, 
"  founded  on  rights  which  maybe  asserted 
by  the  corporation,''  and  does  not  apply  to 
a  suit  brought  by  a  stockholder,  not  "  founded 
on  such  rights,"  against  a  corporation  to  re- 
strain^corporate  action,  and  against  the  pres- 
ident for  discovery  merely.  Leo  v.  Union 
Paoifio  B'y  Co.,  17  Federal  Reporter,  273. 
1883. 


ESCROW. 

See  Eminent  Domain;  Mortqaqb. 


ESTATES  OF  DECEDENTS. 

Bee  Injuries  Causino  Death;  Injuries  to  Employes; 
IJIJURIES  to  Passengers;  Injuries  to  Persons 
Crossino  the  Track. 


ESTOPPEL. 

See  CARniAaE  of  Merchandise;  Conveyance;   Emi- 
nent Domain. 

1.  Against  member  of  corporation.    If 

a  member  of  a  railway  company,  who  is 
also  an  associate  director,  claims  that  the 
other  directors,  as  agents  of  the  company, 
have  exceeded  their  functions  in  selling 
property  in  derogation  of  the  rights  of  the 
company,  that  claim  must  be  seasonably  as- 


serted in  a  manner  that  will  bind  the  par- 
ties to  the  sale.  Acquiescence  will  confirm 
the  sale,  and,  allowing  the  consideration  to 
be  applied  to  the  use  of  the  company,  will 
adopt  and  ratify  it ;  and  the  purchaser  must 
be  a  party  to  such  a  proceeding.  State  ex 
rel.  V.  Smith,  48Vt.,366;  16  Amer.  R'y  Rep., 
394.     1876. 

2.  Conduct;  compromise.  Conduct  by 
one  of  the  parties  to  a  transaction  will  not 
amount  to  an  estoppel  if  it  was  not  accoin-, 
panied  by  a  design  that  the  other  party 
should  act  upon  it,  and  there  has  been  no 
change  in  the  situation  of  that  party.  This 
rule  applied  to  a  compromise  with  an  injured 
passenger,  and  held,  that  the  failure  to  re- 
turn the  amount  paid  in  eompi-omise  did  not 
work  an  estoppel  in  this  case.  Carroll  v. 
Manchester  and  Lawrence  R.  B.  Co.,  Ill 
Mass.,  1.     1872. 

3.  Corporations.  Railrbad  companies  are 
subject  to  the  same  rules  of  estoppel  as  indi- 
viduals. Little  Book  and  Napoleon  R.  R.  Co. 
I'.  Little  Rock,  Mississippi  River  and  Texas 
R.  B.  Co.,  36  Ark.,  663,  1880;  4  Amer.  & 
Eng.  R.  R.  Cases,  393. 

4.  Dower.  A  widow  is  not  estopped 
from  claiming  her  dower  by  advising  and 
consenting  to.  a  sale  made  by  the  heirs  at 
law.  Toledo,  Peoria  and  Warsaw  R'y  Co.  v. 
Curtenius,  65  111.,  130.     1873. 

5.  Ejectment,  Where  a  land  owner  per- 
mits a  railway  company  to  build  its  road 
upon  his  land  he  cannot  maintain  ejectment 
against  the  company.  Kanaga  v.  St.  Louis, 
Lawrence  and  Western  B.  R.  Co.,  76  Mo., 
807.     1883. 

G.  Erection  of  building  on  railway  land. 
Where  a  deed  referred  to  a  railway  as  one 
boundary  and  contained  in  it  a  covenant  to 
build  a  house  on  the  lot  sold,  and  the  author- 
ities of  the  railroad  company  must  have 
known  that  the  house  extended  beyond  the 
boundary  during  the  erection  thereof,  and 
interposed  no  objection  thereto,. and  the  de- 
fendant acted  bona  fide,  the  company  will 
be  estopped  from  not  allowing  the  defendant 
to  remove  the  house  from  off  its  land  (in 
case  of  a  recovery  of  it),  at  its  expense ;  or 
it  will  be  decreed  to  pay  for  its  value  on 
proper  pleadings  made  therefor.  Oa.  B.  B. 
and  Banking  Co.  v.  Hamilton,  59  Ga.,  171. 
.1877. 
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7.  Patented  articles;  contract.  Where 
one  who  has  coritracted  with  a  corporation 
for  the  exclusive  right  to  manufacture  and 
sell  a  certain  patented  article  has  received 
the  full  benefit  of  the  contract,  he  cannot, 
in  an  action  against  him  thereon,  deny  the 
authority  of  the  corporation  to  make  the 
contract,  especially  if  the  stockholders  are 
satisfied.  Hall  Manufg  Co.  v.  American  Ry 
Supply  Co.,  48  Mich.,  331.     1883. 

8.  Payment.  Creditors  who  have  '  re- 
ceived township  aid  bonds  in  payment  can- 
not retain  them  and  question  their  validity 
or  value  at  the  same  time ;  if  they  wish  for 
a  payment  in  cash  they  must  give  up  the 
bonds.  Michigan  Air  Line  R'y  Co.  v.  Mellen, 
44  Mich.,  331,  1880;  5  Amer.  &  Bng.  R.  R. 
Cases,  245. 

9.  Pleading.  If  an  estoppel  be  relied  on 
as  a  defense  to  an  action,  in,  order  to  be 
availing  it  must  be  pleaded.  Burlington  and 
Missouri  River  R.  R:  Co.  v.  Harris,  8  Neb., 
140.     1879. 

10.  Statute.  There  can  arise  no  estoppel 
to  deny  the  exist'ence  of  a  law.  State  v. 
Little  Rock,  Miss.  River  and  Tex.  R'y  Co. ,  31 
Ark.,  701.     1877. 

11.  Stockholders'  acts.  A  corporation  is 
not  estopped  by  acts  of  individual  stock- 
holders, who,  being  admitted  as  parties  to  a 
suit  wherein  the  corporation  was  a  party, 
filed  pleadings  therein  for  themselves  only, 
and  not  for  the  corporation.  The  corpora- 
tion is  not  estopped  by  the  action  of  the 
court  on  such  pleadings,  although  they  may 
have  «et  up  the  same  acts  as  grounds  for 
relief  that  are  afterward  relied  upon  by  the 
corporation  in  another  suit.  Covington  and 
Lexington  R.  R.  Co.  v.  Bowler,  9  Bush  (Ky.), 
468.    1872.  

EVIDENCE. 

See  Baooaqb;  By-Laws;  CARBiAaE  of  Livn;  Stock: 
Carruob  op  Merchandise;  Convbyanoe;  Embez- 
zlement; Eminent  Domain;  Fraud;  Husband  and 
Wife;  Indictment;  Injuries  to  Domestic  Ani- 
mals; Injuries  to  Employes;  Injuries  to  Fassen- 
oers;  Injuries  to  Persons  Crossing  the  Track; 
Patents;  Statutes;  Statute  of  Frauds;  Sub- 
scriptions BY  Cities  and  Towns;  Subscriptions 
BY  Coiwties;  Subscriptions  by  Individuals; 
Taxation. 

[Matters  of  evidence  will  be  found  distributed 
tlirough  tliis  Digest  generally,  under  the  various  other 
titles.] 


1.  Abbreviations.  Courts  will  not  take 
judicial  notice  of  the  meaning  of  commer- 
cial abbreviations;  such  questions  are  for 
the  jury.  The  court  would  not  take  notice 
of  the  letters  "CO.  D."  McNidhol  v.  Pa- 
cific Express  Co.,  13  Mo.  App.,  401,    1883. 

2..  Agreement  of  agents.  Where  a  gen- 
eral agent  of  a  common  carrier,  with  powet 
to  settle  and  adjust  losses,  makes  a  promise 
to  pay  for  a  loss  upon  a  certain  contingencj-, 
evidence  of  such  promise  is  proper  for  the 
consideration  of  the  jury.  Merchants'  Des- 
patch Transportation  Co.  v.  Leysor,  89  111., 
43.     1878. 

3.  Admissions  of  attorney.  An  oral  ad- 
mission of  a  fact  by  an  attorney  during  the 
trial  of  a  cause  binds  his  client ;  and  where 
it  is  uncertain  what  was  the  scope  and  in- 
tent of  the  admission,  the  matter  must  be 
left  to  the  jury  for  its  determination.  Cen- 
tral Branch  Union  Pacific  R.  R.  Co.  v. 
S7ioiip,  38Kans.,394.     188S. 

4.  —  An  attorney  who  has  been  employed 
by  the  depositary  to  defend  an  action  brought 
by  the  depositors  for  the  destruction  of  the 
deposit,  as  provided  in  §  1838  of  the  Civil 
Code,  has  no  authority  by  virtue  of  his  em- 
ployment to  make  in  pais  admissions  or 
statements  in  respect  to  the  circumstances 
under  which  the  destruction  occurred  that 
are  binding  upon  the  depositary.  So  held  in 
an  action  for  destruction  by  fire  of  certain 
wool  stored  in  a  warehouse.  Wilson  v.  South- 
ern Pacific  R.  R.  Co.,  53  Cal.,  785.     1879. 

5.  Answers  to  interrogatories  by  corpo- 
ration. The  answers  made  by  a  defendant 
corporation  to  interrogatories  filed  with  the 
complaint  are  proper  evidence  for  the 
plaintiff.  Louisville,  New  Albany  and  Chi- 
cago R'y  Co.  V.  Henly,  88  Ind.,  535.     1883. 

6.  Admissions  of  injured  person.  The 
admissions  of  one  injured  by  the  alleged 
negligence  of  a  railway  company,  made  after 
the  accident,  are  not  conclusive  respect- 
ing the  manner  in  which  the  accident  oc- 
curred and  the  absence  of  wilful  intention 
to  injure  him,  but  may  be  considered  in 
connection  with  other  cii-cumstances.  Cooper 
V.  Central  R.  R.  Co.  of  la.,  U  la.,  134.     1876. 

7.  Books ;  account  books.  Entries  made 
in  the  usual  course  of  business  in  the  books 
of  a  partnership  by  a  partner  who  has  since 
gone  to  parts  unknown  are  admissible   iu 
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Books. 


evidence  in  favor  of  the  partnership  without 
the  testimony  of  such  partner.  New  Haven 
and  Northampton  Co.  v.  Ooodwin,  43  Conn., 
230.     1875. 

8.  —  corporation  books.  Where  the 
books  of  a  corporation,  produced  in  evidence 
under  a  rule  of  court  in  a  suit  against  the 
corporation  for  speciflo  performance  of  a 
contract,  failed  to  show  that  the  contract 
had  ever  been  recognized  by  resolution  of 
the  proprietors  of  the  corporation,  and  the 
bill  was  thereupon,  dismissed  for  want  of 
evidence,  and  the  plaintiffs  subsequently  ap- 
plied for  leave  to  file  a  supplemental  bill  in 
the  nature  of  a  bill  of  review  for  the  purpose 
of  making  such  resolution  a  part  of  their  case, 
they  having  discovered  that  such  a  resolu- 
tion had  been  adopted,  it  was  held  that 
though  plaintiffs  might,  with  due  diligence, 
have  discovered  the  evidence  soon  enough  to 
have  availed  themselves  of  it  in  the  original 
suit,  yet,  as  the  defendants  ought  to  have 
entered  the  resolution  in  their  books,  the  mo- 
tion should  be  granted.  Sheffield  Canal  Co. 
V.  Sheffield  and  Botheram  R.  B.  Co.,  1 
Phillips  (Eng.  Ch.)  484.     1843. 

9.  —  freight  books.  While  the  freight 
books  of  a  railway  company  may  be  used  by 
a  witness  to  refresh  his  memory,  they  are 
not  admissible  in  evidence.  Martin  v.  Union 
Pacific  B.  B.  Co.,  1  Wyoming,  148.     1873. 

10.  —  The  freight  book  of  a  railway  com- 
pany, kept  by  its  agent,  is  competent  evi- 
dence against  it  to  show  the  receipt  of  goods. 
Boot  V.  Great  Western  B'y  Co.,  55  N.  Y.,  636. 
1873. 

11.  —  record  of  weights.  Where  a  rail- 
road company  was  sued  for  the  non-delivevy 
of  grain  to  the  consignee  of  the  plaintiff, 
and  the  company  defended  on  the  ground 
that  they  delivered  the  same  to  a  third  party 
with  whom  the  consignee  had  grain  shipped 
to  him,  delivered,  and  that  the  same  was 
burned  in  the  great  Chicago  fire,  the  defend- 
ant offered  in  evidence  an  entry  made  in  a 
book  of  such  third  party  on  October  7,  1871, 
shown  to  have  been  made  in  the  usual 
course  of  business,  by  the  foreman  of  the  re- 
ceiving and  weighing  department  of  such 
third  party,  as  tending  to  show  the  receipt 
of  the  plaintiff's  grain  on  that  day.  It  was 
not  pretended  that  the  foreman  was  dead, 
but  the  offer  -was  based  upon  showing  the 


entry  to  have  been  in  his  handwriting,  and 
made  in  the  course  of  his  ordinary  duties 
and  as  a  part  of  the  res  gestae.  Held,  that 
the  entry  was  proper  evidence  and  should 
have  been  admitted.  Chicago  and  North- 
western B'y  Co.  V.  Ingersoll,  65  111.,  399. 
1873. 

12.  —  rule  books.  The  rule  books  of  a 
corporation  having  been  produced  upon  no- 
tice do  not  thereby  become  admissible  in 
evidence  unless  relevant.  Gow  v.  Char- 
lotte, etc.,  JJ.  B.  Co. ,  68  Ga.,  54.    1879. 

13.  —  stack  and  stockholders ;  transfer 
book.  The  transfer  book  is  admissible  in 
evidence  to  show  when  a  transfer  is  made. 
Aj/lesbury  B'y  Co.  v.  Tliompson,  3  Eng. 
E.  R.  &  Canal  Cases,  668.     1841. 

14.  —  subscription  books.  A  subscrip- 
tion book  to  the  stock  of  a  railway  com- 
pany was  made  prima  facie  evidence  by  the 
special  act  of  incorporation.  A  book  was 
held  admissible  in  evidence  under  this  act, 
although  the  book  contained  the  names  of 
some  persons  not  entitled  to  shares,  and 
omitted  the  names  of  some  others  wlio  were 
entitled.  London  B'y  Co.  v.  Preetnan,  3 
Manning  &  Granger,  606;  40  E.  C.  L.,  766, 
1841 ;  London  B'y  Co.  v.  Graham,  1  Adolphus 
&  Ellis  (N.  S.),  371 ;  41  E.  C.  L.,  533,  1841. 

15.  —  time  books.  Time  books  kept  with 
the  men  engaged  in  work  upon  a  railroad 
are  not  admissible  in  evidence  to  show  the 
cost  or  amount  of  such  work  until  it  is 
shown  that  they  were  properly  and  correctly 
kept.  Ford  v.  St.  Louis,  Kansas  City  and 
Northern  B'y  Co.,  54  la.,  733.     1880. 

16.  —  production  of  corporate  books. 
An  oi"der  for  the  inspection  of  the  books  and 
papers  of  a  foreign  corporation  should  not 
require  it  to  produce  books,  kept  and  in  con- 
stant use  in  its  office  in  a  distant  state,  but 
should  direct  it  to  produce  and  deliver  to  the 
plaintiff  sworn  copies  of  so  much  of  their 
contents  as  relates  to  the  subject  matter 
mentioned  in  the  ox-der,  witliin  a  reasonable 
time,  to  be  designated  by  the  order.  Irvin 
V.  Oregon  B'y  and  Navigation  Co.,  33  Hun 
(N.  Y.),  566.     1830. 

17.  — On  a  motion  made  in  an  action  to 
discover  books,  papers  and  documents,  where 
the  moving  papers  establish  the  existence  of 
the  evidence,  its  materiality,  the  necessity 
of  a  discovery,  and  the  good  faith  of  the  ap- 
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plication,  and  these  facts  were  uncontra- 
dicted, it  was  not  necessary  that  the  papers 
should  also  show,  in  addition  to  these  facts, 
that  tlie  evicjence  sought  to  be  discovered  is 
"indispensably  necessai-y,"  and  that  the 
party  seeking  the  discovery  has  not  the 
means  of  establisliing  the  same  facts  by 
other  available  proof.  So  held,  where 
freight  books,  bills  of  lading,  etc.,  were 
called  for  in  an  action  for  damages  to  cotton 
by  fire.  Whitworth  v.  Erie  B.  B.  Co.,  37 
N.  Y.  Superior  Ct. ,  437.     1874. 

18.  —  A  corporation  may  be  compelled  to 
produce  its  books  and  papers  in  evidence, 
which  may  be  necessary  and  vital  to  the 
rights  of  litigants,  and  considerations  of  in- 
convenience must  give  way  to  the  paramount 
rights  of  parties  to  the  litigation.  Wertheim 
V.  Continental  Ry  and  Trust  Co.,  15  Federal 
Reporter,  716.     1883. 

10.  —  In  requiring  the  production  of 
books  or  writings  in  evidence  in  actions  at 
law,  federal  courts  are  not  governed  by  the 
provisions  of  state  statutes,  but  by  the  pro- 
visions of  s.  724,  Rev.  St.  U.  S.  Gregory  v. 
Chicago,  Milwaukee  atid  St.  Paul  B.  B.  Co., 
10  Federal  Reporter,  529 ;  8  McCrary  (U.  S. 
C.  C),  374.     1882. 

20.  Carriage  of  mei'chandise  —  lost 
contract.  Where  the  terms  of  a  lost  con- 
tract were  in  controversy,  evidence  of  the 
custom  of  the  parties,  of  conversations  re- 
specting the  subject  matter  of  the  contract, 
and  of  the  general  nature  and  scope  of  such 
contracts,  was  not  ii-relevant  or  immaterial. 
Beiderbecke  v.  Merchants'  Despatch  Co.,  39 
la.,  500.     1874. 

21.  —  parol  evidence.  The  general  rule 
that  a  common  carrier  in  forwarding  goods 
beyond  the  end  of  his  route  is  bound  to  fol- 
low with  fidelity  the  precise  instructions  of 
the  consignor,  or  t'o  suffer  tlie  risk  of  a  devi- 
ation therefrom,  applies  in  case  where,  in 
tlie  absence  of  express  stipulations,  the  in- 
structions become  part  of  the  contract.  ■  If 
the  carrier  stipulates  in  writing  that  he  may 
forward  the  goods  by  any  customary  mode 
which  is  safe  and  prudent,  it  is  a  variation 
of  the  contract  to  pei-mit  a  prior  or  contem- 
poraneous oral  direction  to  control  it  and 
toimpose  upon  him  a  different  duty.  Hinck- 
ley V.  N.  Y.  Central  and  Hudson  Biver  B.  B. 
Co.,  56  N.  Y.,  489,  1874;  Same  v.  Same,  8 


Thompson  &  Cook  (N.  Y.  Supreme  Ct.),  281. 
1874. 

22.  Competencj  ;  deceased  party ;  rail- 
way officer  as  witness.  In  an  action  between 
a  railway  company  and,  a  partnership,  a 
director  of  the  company  is  incompetent  to 
prove  negotiations  in  reference  to  the  subject 
matter  of  the  suit  between  him  and  a  mem- 
ber of  the  firm  since  deceased.  Southwestern 
B.  B.  Co.  V.  Papot,  67  Ga.,  675.     1881. 

23.  —  Tennessee  stiitute.  That  part  of 
the  Code,  §  1169,  which  renders  the  engi- 
neers and  agents  of  a  railroad  incompetent 
witnesses  to  prove  that  accidents  were  un- 
avoidable, is  repealed  by  the  act  of  1839-70, 
T.  &  S.  Statutes,  3818,  and  the  witnesses  are 
competent.  Grable  v.  Louisville  and  Nash- 
ville B.  B.  Co.,  3  Lea  (Tenn.),  246.     1879. 

24.  Concealment  and  snbornation.  On 
the  trial  of  an  action  on  the  case,  brought 
against  a  city  railway  company  to  recover 
for  a  personal  injury,  the  court  allowed  a 
witness  for  the  plaintiff  to  testify  that  a 
clerk  in  the  employ  of  the  defendant  offered 
him  $300,  either  to  prevent  him  from  appear- 
ing as  a  witness  against  the  company,  or  to 
influence  his  evidence  in  favor  of  the  com- 
pany. This  was  objected  to  as  no  part  of 
the  res  gestae.  Held,  that  the  evidence  was 
proper,  though  not  a  part  of  the  res  gestae. 
Chicago  City  B'y  Co.  v.  McMahon,  103  111., 
485,  1883 ;  8  Amer.  &  Eng.  R.  R.  Cases,  68. 

25.  —  There  is  no  presumption  that  a  rail- 
road corporation  has  authorized  its  local 
agent  to  hinder  access  by  the  counsel  of  an 
adverse  suitor  to  a  witness  in  the  employ- 
ment of  the  company ;  and,  unless  the  dele- 
gation of  such  authority  appeai-s  in  evidence, 
the  corporation  will  be  tinaffected  by  con- 
duct of  the  agent  tending  to  prevent  such 
access.  Marsh  v.  South  Carolina  B.  B.  Co., 
56  Ga.,  274.     1876. 

26.  —  On  the  trial  of  an  action  by  the 
plaintiff  and  wife  for  injuries  sustained  by 
the  wife  owing  to  the  defendant's  negligence, 
the  plaintiff's  case  was  proved  by  the  evi- 
dence of  the  wife  and  other  witnesses ;  and, 
the  defendant  having  introduced  evidence 
to  prove  that  the  wife  was  m  fault,  tendered 
the  following  evidence,  which  was  received, 
subject  to  objection.  W.  deposed  that  he, 
the  plaintiff,  and  C,  a  clerk  of  the  plaintiff's 
attorney,  were  together  at   the  plaintiff's 
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house;  the  plaintiff  said  that  if  W.  would 
give  testimony  as  to  the  accident  lie  should 
share  the  compensation ;  the  plaintiff  knew 
that  W.  was  not  present  at  the  accident,  and 
W.  said  he  was  not,  and  O.  said  if  W.  would 
not  come  forward  he,  C,  would  get  otlier 
witnesses.  The  other  witnesses  deposed  to 
similar  proposals  made  to  thenx  by  C,  but 
not  in  the,  plaintiff's  presence,  to  give  false 
evidence.  The  plaintiff  was  not  present  at 
the  accident ;  and  neither  he  nor  0.  had  been 
called  as  witnesses.  Held,  that  the  evidence 
was  rightly  received,  as  amounting  to  evi- 
dence of  an  admission,  by  conduct,  of  the 
plaintiff  that  he  had  a  bad  case.  C.  having 
been  shown  to  be  acting  in  concert  with  the 
plaintiff  to  suborn  false  witnesses,  what  C. 
did  in  furtherance  of  that  object  in  the  ab- 
sence of  the  plaintiff  might  be  inferred  to 
have  been  done  with  the  plaintiff's  privity. 
Moriarty  v.  London,  Chatham  and  Dover 
R'y  Co.,  Law  Reports,  5  Queen's  Bench 
Cases,  814.     1870. 

27.  Condition  of  track.  In  a  case  in- 
volving the  question  of  negligence  of  a  rail- 
way company  in  suffering  loose  planks  to 
lie  on  a  culvert  between  the  rails  of  the 
track,  resulting  in  personal  injury  to  the 
plaintiff,  the  evidence  was  conflicting  as  to 
the  fact  of  the  culvert  being  worked  upon 
on  the  day  before  the  injury,  the  section 
boss  and  one  H.,  a  servant  under  him,  hav- 
ing testified  that  no  work  was  done  on  the 
culvert  on  the  day  claimed.  After  this  the 
plaintiff's  father  and  mother  both  testified 
that  the  servant,  on  the  day  of  the  accident, 
said  to  them  that  he  told  the  boss  the  even- 
ing before  that  it  was  a  dangerous  way  to 
leave  the  planks,  without  being  spiked 
down.  The  court  refused  to  allow  the  de- 
fendant to  prove  in  rebuttal  by  the  boss 
that  the  servant  never  told  him  anything  of 
the  kind.  Held,  that  the  court  erred  in  re- 
fusing it.  Pennsylvania  Co.  v.  Boylan,  104 
111.,  593,  1883;  10  Amer.  &  Eng.  R.  R.  Cases, 
734. 

28.  Connecting  lines;  way  bill.  What 
amounts  to  competent  evidence.  This  mat- 
ter stated  in  a  recapitulation  of  the  evidence 
given  in  this  particular  case.  A  way  bill  in 
which  the  heading  spoke  of  the  goods  as 
goods  to  be  transported  by  the  first  road, 
from  the  place  of  departure  to  the  place  at 


the  end  of  the  whole  line,  ^nd  at  which  the 
owner  wished  to  have  them  delivered,  held, 
to  be  competent,  whether  looked  upon  as 
a  contract  or  as  a  declaration  or  admission. 
Railroad  Co.  v.  Pratt,  23  Wallace,  123,  1874; 
11  Amer.  R'y  Rep.,  431. 

29.  Construction  of  engine.  Where  in- 
competent evidence  is  admitted  as  to  the 
construction  of  engines,  and  afterwards  the 
same  facts  are  shown  by  competent  evi- 
dence on  behalf  of  the  opposite  party,  held, 
that  the  error  was  without  prejudice. 
Powell  V.  Boston  and  Me.  P.  P.  Co.,  58  N. 
H.,  514.     1879. 

30.  Contract  for  railway  ties.  In  a  suit 
against  a  railroad  company  to  recover  the 
p^ice  and  value  of  ties  furnislied,  the  com- 
pany offered  in  evidence  a  copy  of  a  blank, 
shown  the  plaintiff  by  its  engineer,  for  the 
purpose  of  proving  that  the  contract  was 
made  on  behalf  of  certain  contractors 
named  in  the  blank.  The  blank  contract 
was  not  executed  by  the  parties,  and  was 
exhibited  to  tlie  plaintiff  to  inform  him  of 
the  length  and  size  of  the  ties.  Held,  that 
the  blank  was  not  admissible  as  evidence  to 
prove  the  contract  was  made  by  the  plaintiff 
with  the  contractors.  Toledo,  Wabash  and 
Western  P'y  Co.  v.  Chew,  67  lU.,  878.    1873. 

31.  Correspondence.  In  a  suit  by  an  em- 
ploye of  a  railway  company  to  recover  back 
money  paid  by  him  to  the  company,  letters 
written  by  the  plaintiff  to  the  otHcers  of  the 
company  are  not  admissible  as  evidence  in 
his  favor.  St.  Louis,  Alton  and  Terre  Haute 
P.  P.  Co.  V.  Thomas,  85  III.,  464.     1877. 

82.  —  letters  of  corporate  olHcers.  Let- 
ters from  the  president  of  a  railway  com- 
pany, written  after  the  destruction  of  goods 
by  fire,  admitting  the  liability  of  his  com- 
pany therefor,  are  not  evidence  against  the 
corporation  in  action  broiight  to  recover  for 
such  loss.  Piedmont  Manufacturing  Co.  v. 
Columbia  and  Oreenville  P.  P.  Co.,  19  So. 
Car.,  853.     1883. 

38.  —  The  secretary  of  a  company  cannot 
bind  the  corporation  by  admissions  contained 
in  correspondence.  Bell  v,  London  and 
North  Western  P'y  Co.,  31  Eng.  Law  & 
Equity,  566;  15  Beavan,  548.     1853. 

84.  —  Two  letters  of  W.  F.  D.,  general 
superintendent  of  the  defendant,  were  intro- 
duced and  read  in  evidence,  over  general  ob- 
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jections  of  incompetency,  irrelevancy  and 
immateriality.  The  subject  matter  of  these 
letters  was  within  the  general  scope  of  the 
superintendent's  authority,  and  the  contents 
thereof  were  principally  admissions  of 
facts,  and  not  murely  offers  to  compromise. 
Held,  that  although  a  mere  offer  to  com- 
promise is  not  proper  evidence,  yet  that  an 
admission  of  a  fact  is,  and  that  these  letters 
were  properly  introduced  in  evidence.  Oen- 
tra,l  Branch  Union  Pacific  B.  JR.  Co.  v.  Biit- 
mcm,  28  Kans.,  639.     1879. 

35.  —  parol  evidence.  Parol  evidence, 
'  explanatory  of  letters  written  to  execute  an 

oral  contract,  is  not  admissible.  McFarland 
V.  Boston  and  Lowell  B.  B.  Co.,  115  Mass., 
m.    1874. 

36.  —  tracrngr  letter.  A  tracing  letter 
sent  by  an  express  agent  in  search  of  goods 
lost,  together  with  the  reply  indorsed 
thereon  by  another  agent,  and  the  declara- 
tion of  the  agent  as  to  the  burning  of  goods, 
are  admissible  in  evidence  against  the  com- 
pany. Schutter  v.  Adams  Express  Co.,  5  Mo. 
Aj)p.,  316.    1878. 

37.  Corporate  existence ;  appearance. 
Appearance  to  a  summons  dii-ected  to  a  cor- 
poration is  an  admission  of  its  corporate  ex- 
istence. Derrenbacher  v.  Lehigh  Valley  R. 
B.  Co.,  38  Hun  (N.  Y.),  613,  1880;  Witthouse 
V.  Atlantic  and  Faciflc  B.  B.  Co.,  64  Mo., 
528, 1877. 

38.  —  The  general  appearance  and  answer 
of  a  defendant  corporation  ought  to  be 
deemed  an  admission  of  its  corporate  exist- 
ence; and  it  ought  not  afterwards,  when  no 
special  issue  is  presented,  insist  that  plaintiff 
must  produce  and  prove  its  character ;  at  all 
events,  in  such  case  it  is  enough  to  sliow 
user  or  corporate  acts  to  make  a,  prima  facie 
case  of  the  id.entity  of  such  corporation. 
Derreribacker  v.  Lehigh  Valley  B.  B.  Co.,  59 
Howard's  Practice  (N.  Y.),  383.     1880, 

89.  —  criminal  case.  On  the  trial  in  a 
criminal  case,  the  existence  of  a  railway  cor- 
poration may  be  proved  by  general  reputa- 
tion. A  de  facto  existence  of  a  corporation 
is  all  that  is  necessary  to  be  shown.  State  v. 
Thompson,  33  Kans.,  338.     1880. 

40.  —  statute.  Where  a  corporation  has 
been  recognized  by  the  state  in  a  general 
statute,  the  existence  of  such  corporation  will 
be  judicially  noticed.     Hoiiston  and  Texas 


Central  B.  B.   Co.  v.  Enapp,  51  Tex.,  569. 
1879. 

41.  Cross-examination.  If  a  -witness  is 
sworn  and  gives  some  evidence,  however  in- 
formal and  unimportant,  he  may  be  cross- 
examined  in  relation  to  all  matters  involved 
in  the  case.  St.  Louis  and  Iron  Mountain 
B.  B.  Co:  V.  Silver,  56  Mo.,  265.     1874 

42.  —  'the  latitude  permissible  in  cross- 
examination  of  a  witness  in  relation  to  a 
railway  construction  contract  considered. 
Ottawa,  etc.,  B.  B.  Co.  v.  McMath,  1  Brad- 
well  (111.),  439.     1877. 

43.  Customs  of  hackmen.  Testimony 
concerning  the  usages  of  runners  and  hack- 
men  at  remote  periods,  to  establish  a  custom 
at  the  time  of  the  accident,  is  objectionable. 
Michigan  Central  B.  B.  Co.  v.  Coleman,  28 
Mich.,  440,  1874;  13  Amer.  E'y  Eep.,  59. 

44.  Damages  to  crops.  On  the  trial  of  a 
question  of  damages  for  an  injury  to  grow- 
ing crops,  neither  science  nor  unusual  skill 
being  involved,  the  witnesses  should  be  con- 
fined in  their  testimony  to  a  statement  of 
the  facts  showing  the  injury,  and  should 
not  be  permitted  to  express  opinions  as  to 
the  amount  of  the  damage  or  loss  occasioned 
thereby.  Burlington  and  Missouri  Biver 
B.  B.  Co.  V.  Schluntz,  14  Neb.  ,.421.     1883. 

45.  Declarations ;  admissions.  A  state- 
ment by  a  railway  agent  that  it  was  reported 
that  there  had  been  a  delay  in  a  freight 
train,  and  that,  if  the  facts  were  as  repre- 
sented, the  company  ought  to  and  would  pay 
the  damages,  and  requesting  the  party  in  in- 
terest to  investigate  the  facts,  is  incompe- 
tent and  irrelevant  in  a  suit  against  the 
road  for  damages  from  such  delay.  Tuggle 
V.  St.  Louis,  Kansas  City  and  Northern  B'y 
Co.,  63  Mo.,  425.     1876. 

46.  —  Where  a  canal  boat  had  been  sunk 
when  in  charge  of  defendant,  and  on  in- 
quiry of  defendant's  agent,  having  charge 
of  tow  boats,  the  agent  stated  that  he  re- 
garded the  boat  as  a  total  loss,  held,  that 
these  admissions  were  competent  evidence. 
Dowdall  V.  Pennsylvania  B.  B.  Co.,  13 
Blatchford  (U.  S.  C.  C),  403.     1876. 

47.  —  The  declarations  of  an  agent  in 
charge  of  a  station  and  warehouse  belong- 
ing to  the  defendant,  at  the  time  the  goods 
of  plaintiff  and  his  assignors  were  burned 
therein,  as  to  what  occasioned  the  Are,  held, 
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upon  the  facts  stated  in  the  opinion,  inad- 
missible in  evidence.  Meyer  v.  Virginia 
and  Truclcee  R.  R.  Co.,  16  Nev.,  341,  18S1;  9 
Amer.  &  Eng.  E.  R.  Cases,  178. 

48.  —  cross-examination.  The  employes 
of  the  railway  company  who  were  em- 
ployed on  the  train  at  the  time  plaintiff's  in- 
testate was  killed,  having  been  examined  as 
witnesses  for  the  company,  they  may  be 
questioned  on  ci-oss-examination  as  to  their 
statements  and  declarations  relative  to  the 
accident,  made  a  day  or  two  after  it  hap- 
pened; such  questions  are  certainly  permis- 
sible, as  laying  a  predicate  for  proof  of  con- 
tradictory statements,  even  if  they  exceed 
the  large  latitude  which  is  allowed  in  the 
cross-examination  of  witnesses.  Tanner 
V.  Louisville  and  Nashville  R.  R.  Co.,  60 
Ala.,  631.     1877. 

49.  Declarations  after  occurrence.  The 
declarations  of  an  agent  after  the  occur- 
rence are  not  admissible  against  the  princi- 
pal. Pittsburgh,  Cincinnati  and  St.  Louis 
R'y  Co.  V.  Wright,  80  Ind.,  183,  1881;  5 
Amer.  &  Eng.  E.  R.  Cases,  638;  Moore  v. 
Chicago,  St.  Louis  and  New  Orleans  R.  R. 
Co.,  59  Miss.,  248,  1881;  9  Amer.  &  Eng.  R. 
R.  Cases,  401 ;  Michigan  Central  R.  R.  Co.  v. 
Coleman,  28  Mich.,  440,  1874;  13  Amer.  R'y 
Rep.,  59;  Treadway  v.  S.  C.  and  St.  P.  R.  R. 
Co.,  40  la.,  536,  1875;  8  Arrler.  R'y  Rep.,  415; 
Furst  V.  Second  Avenue  R.  R.  Co.,  73  N.  Y., 
543,  1878;  Hannibal  and  St.  Joseph  R.  R. 
Co.  V.  Martin,  11  Bradwell  (111.),  386,  1883. 

60.  —  Declarations  of  an  agent  made  after 
an  accident  will  not  bind  the  master  unless 

'  they  are  of  such  a  character  as  to  show  that 
he  had  previous  knowledge  of  the  defect  in 
the  machinery.  Baker  v.  Allegheny  Valley 
R.  R.  Co.,  95  Pa.  St.,  211,  1880;  8  Amer.  & 
Eng.  R.  R.  Cases,  141. 

61.  —  In  an  action  against  a  street  pas- 
senger railroad  company  for  an  injury  to  a 
boy,  which  occurred  while  he  was  getting 
on  a  car  of  the  company,  the  plaintiff  offered 
in  evidence  the  declarations  of  the  driver  of 
the  car  as  to  the  cause  of  the  accident.  The 
declarations  were  made  about  half  an  hour 
after  the  accident  occurred,  and  were  offered 
as  evidence  in  chief,  and  not  for  the  purpose 
of  contradicting  the  driver,  who  had  not 
been  examined  as  a  witness  for  the  defend- 
ant.   On  objection,  it  was  held  that  the  evi- 


dence was  inadmissible.  Dietrich  v.  Balti- 
more and  Hall's  Springs  R'y  Co.,  58  Md., 
847,  1883;  11  Amer.  &  Eng.  R.  R.  Cases, 
115. 

62.  —  What  defendant's  engineer  said 
some  time  after  the  injui-y  and  at  a  different 
place,  indicating  the  state  of  his  feelings 
towards  the  person  injured,  is  not  admissible 
against  the  defendant.  Newsom  v,  Ga.  R. 
R.  Co.,  66  Ga.,  57.     1880. 

63.  —  To  make  the  declarations  of  an 
agent  admissible  as  against  his  principal, 
they  must  have  been  made  while  he  was  en- 
gaged in  the  performance  of  the  duties  of 
his  agency,  and  must  have  related  to  the 
subject  matter  thereof.  Verry  v.  B.,  C.  R. 
and  M.  R.  R.  Co.,  47  la.,  549.     1877. 

64.  —  An  employe  of  a  railroad  company 
was  injured  while  coupling  two  cars,  one  of 
which  had  been  left  in  the  yard  for  repairs; 
an  employe  in  the  repair  department  stated, 
some  minutes  after  the  injury,  that  he  knew 
the  car  was  out  of  repair,  and  that  they  pro- 
posed to  repair  it  when  it  had  been  switclied 
back  to  the  proper  place.  Held,  that,  as  the 
employe  was  not  at  the  scene  of  the  accident 
in  the  performance  of  any  duty,  but  as  a 
mere  spectator,  his  declarations  were  not 
admissible.    lb. 

55.  —  On  the  trial  of  a  suit  against  a  rail- 
road company  for  damages  to  the  plaintiff, 
an  employe,  caused  by  the  negligence  of  his 
co-employes,  it  was  error  in  the  court  to  per- 
mit the  plaintiff  to  testify  before  the  jury 
that  an  assistant  supervisor  had  told  him, 
after  the  injury  was  done,  that  the  company 
felt  itself  under  obligations  to  support  him 
and  his  family  during  his  life.  East  Tenn., 
Va.  and  Ga.  R.  R.  Co.  v.  Duggan,  51  Ga., 
213.     1874. 

66.  —  The  declarations  of  an  engineer 
made  two  or  thi-ee  hours  after  the  accident, 
the  engineer  being  dead  at  the  time  of  the 
trial,  are  not  competent  testimony  against 
the  railway  company.  Travis  v.  Louisville 
and  Nashville  R.  R.  Co.,  0  Lea  (Tenn.),  231. 
1883. 

67.  —  The  declarations  of  the  servants  of 
the  railroad  company,  while  returning  to 
town  on  the  train  with  the  dead  body  of  the 
deceased,  are  not  admissible  evidence  against 
the  company  as  a  part  of  the  res  gestce  con- 
nected with  the  killing.     Tanner  v.  Louie-' 
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ville  and  Nashville  B.  B.  Co.,  60  Ala.,  631. 
,  1877. 

58.  —  What  an  agent  says  or  does  within 
the  scope  of  his  agency,  and  while  engaged 
in  the  very  business,  is  evidence  for  or  against 
his  principal.  His  declarations  made  subse- 
quently as  to  what  he  had  done  are  not  evi- 
dence, though  he  may  continue  still  to  act 
as  agent  generally  or  in  other  matters.  Mc- 
comb  V.  North  Carolina  B.  B.  Co.,  70  N.  C, 
178,  1874;  Stenhouse  v.  Charlotte,  Columbia 
and  Augusta  B.  B.  Co.,  ib.,  543,  1874. 

59.  —  Declarations  of  defendants'  agent 
within  a  reasonable  time  after  the  transac- 
tion were  evidence  against  them  in  an  action 
for  wrongful  delivery  of  goods.  Union  B. 
R,  and  Transportation  Co.  v.  Biegel,  73  Pa. 
St.,  73.    1873. 

60.  —  In  an  action  brought  by  a  railway 
laborer  aga,inst  the  company  to  recover  dam- 
ages for  injuries  alleged  to  have  been  sus- 
tained through  the  incompetency  of  a  section 
foreman,  by  way  of  showing  the  company's 
knowledge  that  the  foreman  was  inconipe- 
tent,  plaintiff  offered  to  prove  that  some  days 
after  the  occurrence  of  the  injury  the  de- 
fendant's road-master  had  said  he  was  incom- 
petent. Held,  that  the  evidence  was  inad- 
missible. McDermott  v.-  Hannibal  and  St. 
Joseph  B.  B.  Co.,  73  Mo.,  516,  1881 ;  3  Amer. 
&  Eng.  R.  E.  Cases,  85. 

CI.  —  In  an  action  brought  by  a  widow 
against  a  railroad  company  for  killing  her 
husband,  a  witness  was  allowed  to  testify 
that  after  deceased  was  struck,  and  after  the 
train  was  stopped,  two  of  the  train-men, 
whom  he  took  to  be  the  fireman  and  the  en- 
gineer, came  up,  and  one  of  them  said  to  the 
other,  "  If  you  had  stopped  the  train  when 
I  told  you  you  would  not  have  killed  him," 
and  that  the  other  replied:  "  It  cannot  be 
helped  now ;  it  is  too  late."  Held,  that  the  ad- 
mission of  the  evidence  was  error.  Adams  v. 
Hannibal  and  St.  Joseph  B.  B.  Co.,  74  Mo., 
553,  1881 ; .  7  Amer.  &  Eng.  R.  R.  Cases, 
414. 

62,  —  The  declarations  of  a  conductor, 
being  made  at  the  time  of  the  collision  or  a 
few  moments  afterwards,  when  there  was 
no  time  to  contrive  or  devise  a  falsehood, 
and  during  the  search  for  the  victims  of  the 
accident,  are  a  part  of  the  res  gestae,  and 
competent  as  original  evidence.    McLeod  v. 


Ointher,  80  Ky.,  399,  1883;  8  Amer,  &  Eng. 
R.  R.  Cases,  163. 

63.  —  In  a  suit  against  a  railroad  company 
an  assignment  of  error  that  the  court  i-ef  used 
to  allow  evidence  of  the  declaration  of  the 
conductor  immediately  after  the  accident, 
without  specifying  what  declaration,  is  too 
general.  Newsomv.  Ga.  B.  B.  Co.,  63  Ga., 
339.     1879. 

64.  —  At  the  trial  by  a  jury  of  an  action 
against  a  railway  company,  as  a  common 
carrier,  to  recover  for  the  loss  of  cotton  al- 
leged to  have  been  delivered  at  a  depot  of 
defendants,  and  burned  the  same  day,  a  dec- 
laration of  the  agent,  made  the  next  day, 
that  "the  railroad  company  was  responsible 
for  the  cotton,"  was  received  as  evidence 
against  defendant.  Held,  error,  but  not  suf- 
ficient ground  for  a  new  ti-ial  —  the  declara- 
tion being  a  mere  expression  of  opinion  and 
irrelevant  to  the  issues.  Patterson  v.  Bail- 
road  Co.,  4  So.  Car.,  153.    1873. 

65.  —  In  an  action  against  a  railway  com- 
pany for  the  loss  of  a  parcel  containing 
money,  the  defendant  pleaded  the  Carriers 
Act,  and  plaintiff  replied  that  the  parcel 
was  lost  by  the  felonious  act  of  one  of  the 
company's  servants.  It  was  proved  that  the 
parcel  was  sent  on  the  37th  of  July,  by 
the  defendant's  railway,  addressed  to  a  clerk 
of  plaintiff  at  U.,  where  there  was  a  station 
on  defendant's  railway.  That  the  parcel 
was  not  delivered,  and  on  the  same  day  H., 
a  porter  in  the  defendant's  service  at  U.  sta- 
tion, disappeared.  A  superintendent  of 
police  at  U.  gave,  after  objection  by  defend- 
ant, the  following  evidence:  "I  know  P., 
the  station-master  at  defendant's  railway 
station  at  U.  In  consequence  of  a  communi- 
cation I  went  to  him  on  the  30th  of  July. 
He  told  me  that  H.,  a  parcel  porter,  had  ab- 
sconded from  the  service ;  that  a  money  par- 
cel was  missing,  and  he.  P.,  suspected  H. 
had  taken  it;  would  I  (the  witness)  make 
inquiries  after  him  ? "  A  verdict  having 
passed  for  plaintiffs,  held,  that  the  evi- 
dence was  rightly  admitted ;  for  that  it  must 
be  taken  that  the  station-master,  being  the 
person  in  charge  there,  had  authority  from 
the  defendant  to  set  the  police  in  motion, 
and  that  what  he  said  was  pertinent  to  the 
occasion,  when  acting  within  the  scope  of  his 
authority,  and  was  evidence  against  the  de- 
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fendant.  Kirkstall  Brewery  Co.  v.  Furness 
Ry  Co.,  Law  Reports,  9  Queen's  Bench 
Cases,  468,  1874;  10  Eng.  (Moak),  118. 

(!0.  —  previous  to  transaction.  It  being 
charged  in  the  complaint  that  plaintiff,  while 
being  carried  on  the  defendant's  train,  was 
drenched  with  water,  and  that  it  was  done 
wilfully,  and  evidence  tending  to  show  that 
it  was  done  by  the  direct  procurement  of  the 
brakeman,  it  was  competent  to  prove  a  pre- 
vious declaration  by  the  brakeman  of  his 
purpose  to  do  it.  Terre  Haute  and  Indian- 
apolis JR.  R.  Co.  V.  Jackson,  81  Ind.,  19, 1881 ; 
6  Amer.  &  Eng.  R.  R.  Cases,  178. 

67.  —  Ln  an  action  for  damages  against  a 
railway  company  for  injuries  to  the  person, 
declarations  made  by  the  conductor  of  a 
train  to  a  passenger,  a  moment  before  the 
accident,  of  the  bad  condition  of  the  road, 
and  his  train  having'  run  off  the  track 
five  consecutive  times  next  before  the  pre- 
ceding trip,  are  not  admissible  in  proof  of 
negligence  of  an  agent  binding  on  the  prin- 
cipal. Mobile  and  Montgomery  JR.  R.  Co.  v. 
Ashcroft,  48  Ala.,  15.     1873. 

C8.  —  In  the  construction  of  a  culvert 
under  a  railroad,  the  engineer  of  the  com  pany 
declared  to  a  bystander  in  no  way  connected 
■vYith  the  company,  that  he  thought  the  cul- 
vert would  prove  insufficient  in  a  flood. 
Twenty-five  years  thereafter  suit  was 
brought  against  the  lessee  of  the  company 
for  damages  for  an  injury  resulting  from  an 
overflow  of  the  embankment,  and  the  party 
to  whom  these  declarations  of  the  engineer 
were  madb  was  permitted  to  testify  thereto. 
Held,  that  this  was  error ;  that  such  declara-^ 
tions  were  inadmissible  to  bind  the  defend- 
ant in  any  way  whatever.  Baltimore  and 
Ohio  R.  R.  Co.  V.  Sulphur  Spring  School 
District,  96  Pa.  St.,  65,  1880;  2  Amer.  &Eng. 
R.  R.  Cases,  166. 

69.  —  res  gcstte.  The  declarations  of  an 
agent  authorized  to  purchase  property, 
made  by  him  while  acting  as  agent  of  the 
vendee  in  negotiation  for  a  settlement  with 
the  vendor,  are  regarded  as  connected  with 
and  as  forming  a  part  of  the  business  of  his 
agency,  and  will  bind  his  principal.  Lyman 
V.  Boston  and  Maine  R.  R.  Co.,  58  N.  H., 
884,  1878;  Huntingdon  and  Broad  Top 
Mountain  R.  R.  Co.  v.  Decker,  83  Pa.  St., 
119,  1876;  15  Amer.  R'y  Rep.,  435. 


70.  —  A  party  seekiiig  to  enforce  an  agree- 
ment made  by  his  agent  is  bound  by  his 
declarations  made  at  the  time,  although  he 
has  exceeded  his  authority.  Caley  v.  Phila- 
delphia aad  Chester  County  R.  R.  Co.;  80 
Pa.  St.,  368.     1876. 

71.  —  The  statements  of  the  local  agents 
of  an  express  company  to  the  grantor, 
pending  negotiations  between  said  company 
and  said  grantor,  for  said  company  to  release 
the  grantor's  son,  who  was  under  arrest  for 
embezzlement,  upon  the  execution  of  a  deed 
conveying  certain  land  to  the  company,  are 
admissible  upon  the  trial  of  an  action  of 
ejectment  by  the  company  for  said  land. 
Southern  Express  Co,  v.  Duffey,  48  Ga.,  358. 
1873. 

72.  —  The  admissions  or  declarations  of  an 
agent  are  admissible  against  his  principal 
only  when  made  within  the  scope  of  his 
authority.  lAvingSton  v.,  Iowa  Midland  R'y 
Co.,  85  la.,  555,  1873;  5  Amer.  E'y  Rep.,  166. 

73.  —  In  an  action  against  a  railway  com-, 
pany  for  failure  to  construct  a  cattle-pass 
which,  it  was  claimed  by  plaintiff,  it  had 
agreed  to  do,  a  letter,  in  relation  tliereto, 
written  to  plaintiff  by  the  superintendent, 
whose  duty  was  to  operate  and  keep  in  repair 
the  road,  was  held  not  admissible.  TCie 
cattle-pass,  being  an  independent  construc- 
tion, is  not  properly  embraced  in  repairs,    lb. 

74.  Declarations  of  olBccrs.  It  is  not 
competent  to  show  by  the  parol  declarations 
of  the  individual  directors  of  a  corporation 
for  what  specific  purpose  a  fund  reserved  in 
a  contract  made  by  the  corporation  was  to 
be  used.  Such  fund  can  be  appropriated  by 
the  board  of  directors  only.  Orayville  and 
Mattoon  R.  R.  Co.  v.  Bums,  93  111.,  803. 
1879. 

76.  —  In  an  action  against  a  corporation 
for  acts  done  by  one  of  its  servants,  an  ad- 
mission made  by  the  president  of  the  com- 
pany after  the  happening  of  the  act,  that, 
before  the  occurrence,  the  officers  of  the  cor- 
poration had  knowledge  of  the  character  of 
the  servant  whose  act  was  complained  of, 
cannot  be  introduced  in  evidence  against 
the  corporation.  Utter  v.  Forty-Second 
Street,  etc.,  R.  R,  Co.,  6  Daly  (N.  Y.),  227. 
1875. 

76.  —  Language  used  by  the  superintend- 
ent of  a  street  railway  company,  admitting 
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and  justifying  an  assault  of  one  of  its 
drivers,  was  held  to  bind  the  company. 
Malecehv.  Tower  Grove  and  Lafayette  Ky 
Co.,  57  Mo.,  17,  1874;  9  Amer.  R'y  Rep.,  1. 

77.  — The  secretary  of  a  corporation  is 
uot  an  ofiScer  having  authority  to  make  ad- 
missions binding  the  company.  Bruff  v. 
Great  Northern  Ry  Co.,  1  Foster  &  Finlason 
(Nisi  Prius),  844.     1858. 

78.  Declaration  of  Injured  person. 
About  midnight  a  train  of  the  defendant's 
freight  cars  passed  K.  street,  in  the  city  of 
Rochester,  going  east.  It  was  followed,  at 
a  distance  of  about  fifty  feet,  by  a  single  en- 
gine and  a  tender  running  backwards.  The 
plaintifE's  intestate  was  struck  at  the  cross- 
ing by  either  the  train  or  the  engine  and 
killed.  It  appeared  that  immediately  after 
the  engine  passed  the  deceased  was  found 
lying  on  or  neai-  the  track  mangled  and 
bleeding.  He  was  at  once  picked  up  and 
carried  to  the  sidewalk.  Some  twenty  or 
twenty-five  minutes  thereafter  his 'brother 
aiTived  and  conversed  with  him.  Both  the 
deceased  and  his  brother  were  deaf  mutes 
and  the  conversation  was  carried  on  by  mo- 
tions of  the  hands.  Held,  that  the  declara- 
tions thus  made  rested  in  a  measure  in  the 
discretion  of  the  trial  court,  and  that  the 
court  did  not  ahuse  its  discretion  in  permit- 
ting the  introduction  of  the  testimony. 
Waldele  v.  New  York  Central  and  Hudson 
River  R.  R.  Co.,  29  Hun  (N.  Y.),  35.     1883. 

79.  —  In  a  suit  against  a  railroad  com- 
pany for  damages  resulting  from  a  fall  from 
a  buggy,  caused  by  the  frightening  of  the- 
plaintiff's  horse  by  the  blowing  of  defend- 
ant's whistle,  what  the  plaintiff  said  a  short 
time  after  the  injury  was  done,  at  a  place 
some  distance  off,  as  to  the  malice  of  defend- 
ant's agent  in  blowing  the  whistle,  was  not 
admissible  in  his  own  behalf  as  part  of  the 
res  gestae.  Newsomv.  Ga.  R.  R.  Co.,  6G  Ga., 
57.    1880. 

80.  —  complaiuts  of  pain.  Complaints  of 
physical  pain,  made  by  one  suffering  from  a 
recent  injury,  are  admissible  in  evidence  on 
behalf  of  the  sufferer  in  an  action  to  recover 
damages  for  the  injury.  Brown  v.  Hannibal 
and  St.  Joseph  R.  R.  Co.,  60  Mo.,  588.    1877. 

81.  —  An  action  was  brought  to  recover 
damages  for  a  peraonal  injury  alleged  to 
have  been  occasioned  by  the  defendant's  neg- 


ligence. Upon  the  trial  a  witness  who  had 
slept  with  the  plaintiff  some  three  months 
after  the  injury  was  allowed  to  testify  that 
the  plaintiff  would  sit  on  the  edge  of  the  bed 
and  complain  of  pain  in  her  arm  and 
shoulder.  Held,  that  the  plaintiff's  declara- 
tion was  properly  admitted  as  tending  to 
characterize  and  explain  her  act  in  so  sitting 
upon  the  bed.  Nichols  v.  Brooklyn  City  B.  R. 
Co.,  80  Hun  (N.  Y.),  437.     1883. 

82.. —  In  an  actiofa  to  recover  damages  for 
personal  injury  caused  by  the  negligence  of 
the  defendant,  the  court  permitted  the 
plaintiff  to  prove,  by  a  physician,  that  some 
weeks  after  the  injury,  and  after  the  com- 
mencement of  the  action,  the  plaintiff  com- 
plained of  pain  in  the  back,  and  soreness  in 
his  side.  Held,  that  this  was  not  erroneous ; 
but  that  the  length  of  time  that  had  elapsed 
between  the  accident  and  the  declaration 
was  a  proper  subject  of  consideration  for  the 
jury.  Murphy  v.  N.  Y.  Central  R.  R.  Co., 
66  Barbou]-  (N.  Y.),  135.     1867. 

83.  Depositions.  The  manner  of  taking 
depositions  on  a  dedimus  considered.  Jones 
V.  Oregon  Central  R.  R.  Co.,  3  Sawyer 
(U.  S.  C.  C),  533.     1875. 

84.  —  Sec.  29,  ch.  73,  Statutes  of  Minne- 
sota, concerning  depositions,  must,,  under 
§  731  of  the  Revised  Statutes  of  the  United 
States,  be  followed  in  the  federal  courts  in 
actions  at  law  as  a  rule  of  decision.  Gravelle 
V.  Minneapolis  and  St.  Louis  R'y  Co.,  3  Mc- 
Crary  (U.  S.  C.  O.),  385.     1881.  ). 

85.  —  Under  the  practice  in  Alabama  a 
party  may  use  a  deposition  taken  by  his 
adversary,  if  he  cross-examined  the  witness, 
and  the  party  by  whom  it  was  taken  de- 
clines to  use  it;  and  if,  not  having  cross- 
examined  the  witness,  he  offers  the  deposi- 
tion in  evidence  without  objection  from  the 
party  by  whom  it  was  taken,  it  must  be 
regarded  as  any  other  deposition  legally 
taken.  Louisville  and  Nashville  R.  R.  Co. 
V.  Broton,  56  Ala.,  411.     1876. 

86.  —  A  deposition  -which  has  been  read 
in  evidence  without  objection  upon  one  trial 
of  an  action  cannot  be  objected  to  on  a  sec- 
ond trial  on  tlie  ground  of  the  incompetency 
of  the  witness.  McMillan  v.  '■Burlington 
and  Missouri  River  R.  R.  Co.,  56  la.,  421. 
1881. 

87.  —  One  of  two  defendants,  having  stip- 
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ulated  for  the  taking  of  a  deposition,  cannot 
object  afterwards  on  the  ground  that  it  was 
ruled  out  as  against  his  co-defendant,  who 
had  not  agreed  to  the  stipulation.  French  v. 
Canada  Southern  B'y  Co.,  43  Mich.,  64.  1879. 

88.  Dyiiiar  declarations.  Dying  declara- 
tions of  a  person  injured  by  a  railway  col- 
lision are  not  competent  in  favor  of  his  ad- 
ministrator in  an  action  against  the  railway 
company  for  the  injury.  Waldele  v.  New 
York  Central  and  Hudson  River  R.  R.  Co., 
36  Hun  (N.  Y.),  69,  1879;  Chicago  and  North- 
tvestern  R'y  Co.  v.  Howard,  6  Bradwell  (111.), 
569.     1880. 

89.  —  Statements  made  by  one  fatally  in- 
jui'ed,  as  to  the  cause  of  the  injury,  so  far  as 
they  are  treated  as  admissions,  should  be  con- 
sidered by  the  jury  in  connection  with  all 
the  circumstances  under  which  they  were 
made,  and  given  such  weight  as  the  jury  be- 
lieve them  entitled  to.  Perigo  v.  Chicago, 
Rock  Island  and  Pacific  B.  R.  Co.,  55  la., 
336.     1880. 

90.  —  Dying  declarations  are  competent 
evitience  in  criminal  cases.  But  in  an  action 
for  an  injury  causing  death  the  declarations 
of  the  injured  party  are  not  competent  so  far 
as  they  go  to  narfate  the  circumstances  of 
the  injury.  Such  evidence  is  only  competent 
as  describing  the  condition  of  the  person  and 
not  as  a  narration  of  events.  Waldele  v.  N. 
Y.  Central  and  Hudson  River  R.  R.  Co.,  61 
Howard's  Practice  (N.  Y.),  850.     1881. 

91.  Ejectment.  In  ejectment,  it  is  error 
for  the  court  to  leave  it  to  the  jury  to  deter- 
mine whether  the  plaintiff  is  the  owner  of 
the  premises,  without  instructing  them  a?  to 
the  legal  effect  of  the  deeds  read  in  evidence. 
Hunt  V.  Missouri  Pacific  R'y  Co.,  75  Mo,, 
353.     1881. 

92.  —  Where  a  railway  company,  under 
its  charter;  is  empowered  to  condemn  land 
for  right  of  way,  and  does  so,  and  transfers 
its  rights  to  another  company  which  is 
authorized  by  law  to  make  the  purchase,  it 
is  error  to  exclude  evidence  of  the  proceed- 
ings to  condemn,  in  an  action  of  ejectment 
against  the  latter  railway  company,  where 
no  objections  are  shown  to  such  proceedings. 
St.  Louis  and  Southeastern  R'y  Co.  v.  Needles, 
85  111.,  463.     1877. 

93.  Employes.  Railway  employes  are  as 
worthy  of  belief  as  other  agents.    All  agents 


and  employes  are  presumed  to  bo  friendly 
to  their  employer,  and  on  that  account  are 
usually  subjected  to  a  rigid  cross-examina- 
tion; but  when  this  is  done  their  evidence 
must  be  weighed  as  other  testimony,  and  its 
value  estimated  in  connection  with  all  the 
facts  proven.  Tucker  v.  Duncan,  0  Amer. 
&.Eng.  R.  R.  Cases  (Miss.),  268,     1881. 

94.  —  The  natural  bias  of  relations,  or 
servants  or  employes,  is  matter  for  legiti- 
mate comment  by  counsel  before  tlie  jury, 
whether  such  witnesses  be  introduced  by 
one  side  or  the  other.  Central  R.  R.  Co.  v. 
Mitchell,  63  Ga.,  173,  1879;  1  Amer.  &  Eng. 
R.  R.  Cases,  146. 

96.  —  negligent  co-employe  as  witness. 
In  an  action  by  an  employe  of  a  railway 
company  against  his  master  for  damages  al- 
leged to  have  resulted  from  the  negligence 
of  a  co-employe,  the  latter  is  competent  to 
prove  that  he  was  not  at  fault,  under  proper 
questions  for  that  purpose.  Augusta  and 
Summerville  R.  R.  Co.  v.  Dorsey,  68  Ga.,333, 
1881. 

.  96,  Engineer's  plans;  order  for  insppc- 
tion.  W  here  the  issue  in  a  cause  depended 
in  a  great  measure  upon  the  state  of  the 
originals  of  certain  engineering  plans  and 
documents,  and  the  defendant  deposed  that 
he  was  not  possessed  of  any  engineering 
knowledge,  and  that  an  inspection  of  the 
documents  would  be  useless  to  him  without 
the  aid  and  assistance  of  an  engineer,  the 
order  for  production  and  inspection  of  docu- 
ments was  directed  to  extend  to  the  defend- 
ant's surveyor.  Swansea  Va,le  R'y  Co.  v. 
Budd,  Law  Reports,  3  Equity  Cases,  274. 
1866. 

97.  Erroneous  evidence.  Where  evidence 
is  erroneously  admitted  upon  the  trial  of  an 
action,  prejudice  will  be  presumed;  so  hdd 
where  erroneous  e,vldencQ  of  the  rule  as  to 
flying  switches  was  admitted.  Oeorge  v. 
Keokuk  and  Dea  Moines  R.  R.  Co.,.  58  la., 
508.    1880. 

98.  Examination  of  the  person  in  cases 
of  personal  injury.  The  plaintiff  brought 
an  action  to  recover  damages  for  injuries 
arising  from  the  alleged  uegligenoe  of  the 
defendant  in  moving  a  train  of  cars  on 
which  slie  was  a  passenger.  After  issue 
joined,  an  order  was  made,  upon  the  defend- 
ant's application,  requiring  the  plaintiff  to 
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submit  to  an  examination  of  her  person  by 
three  physicians,  named  in  the  'order  and 
selected  by  the  defendant,  under  the  direc- 
tion of  a  referee  therein  named.  It  provided 
that  such  other  physicians  as  the  plaintiff 
might  desire  might  be  present,  and  that  at 

.the  examination  she  should  answer  such 
questions  as  should  be  put  to  her  touching 

.  her  then  present  sensations  by  the  physicians 
selected  by  the  defendant.  Held,  that  the 
court  had  no  power  to  make  such  an  order. 
Boberis  v.  Ogdensburgh  and  Lake  Cham- 
plain  B.  R.  Co.,  29  Hun  (N.  Y.),  154     1883. 

99.  —  Courts  may  compel  an  injured  plaint- ' 
iff  to  submit  to    a    surgical    examination. 
Schrdeder  v.  Chicago,  Bock  Island  and  Pa- 
cific B.  B.  Co.,  47  la.,  375.     1.S77. 

100.  Personal  injury;  examination  by 
experts.  In  an  action  for  damages  for  per- 
sonal injuries  of  a  permanent  as  well  as 

•  temporary  character  to  the  plaintiff's  eyes, 
where  the  plaintiff  testified  concerning  his 
injuries,  and  no  physician  was  examined  as 
a  witness  in  the  case,  the  plaintiff  may  be 
required  by  the  court,  in  its  discretion,  upon 
a  proper  application  being  made  therefor  by 
the  defendant,  to  submit  his  eyes  to  a  rea- 
sonable and  proper  examination  by  some 
competent  expert,  for  the  purpose  of  ascer- 
taining the  nature,  extent  and  permanency 
of  his  injuries.  Atchison,  Topeka  and  Santa 
Fe  B.  B.  Co.  V.  Thul,  29  Kans.,  466,  1883;  10 
Araer.  &  Eng.  R.  R.  Cases,  783. 

101.  Hxcaratidns  in  streets.  A  witness 
on  the  part  of  the  defendant,  who  had  testi- 
fied that  he  hung  a  lamp,  on  the  evening  of 
the  accident,  near  an  excavation  irji  the 
street,  and  about  the  hour  in  the  morning 
when  he  removed  it,  was  asked,  "  Is  your 
recollection  refreshed  or  your  attention 
called  to  that  (the  time  of  removal)  from  any 
circumstance,  any  accident,  that  happened 
then?"  This  was  objected  to  and  excluded. 
Hdd,  error.  O'Hagan  v.  Dillon,  76  N.  Y., 
170.     1879. 

102.  Experts  —  ability  to  labor.  An  in- 
quiry with  respect  to  the  ability  of  the 
plaintiff,  after  the  injury,  to  perform  certain 
services,  involved  no  question  of  skill,  sci- 
ence or  trade,  and  was  not  competent  to  be 
addressed  to  a  witness  testifying  as  au  ex- 

,pert.    Kline  v.  Kansas  City,  St.  Joseph  and 
Counca  Bluffs  B.  B-  Co.,  50  la.,  656.     1879. 
Vol.  11  —  26 


103.  —  brakemen.  Brakemen,  baggage- 
masters  and  conductors  are  not  competent 
to  give  their  opinion  as  experts  respecting 
the  coupling  of  cars,  and  as  to  the  danger  a 
brakeman  would  incur  by  attenipting  to 
make  a  coupling  under  certain  '  circum- 
stances. Muldowney  v.  Illinoist  Central  B'y 
Co.,  36  la.,  463.     1873. 

104.  —  conductors.  A  person  who  has 
acted  continuously  for  more  than  seven 
years  as  a  "railroad  conductor"  can  be  ex- 
amined as  an  expert,  relative  to  tlip  means  of 
stopping  railroad  trains.  Mobile  and  Mont- 
gomeryB.B.  Co.v.  Blakel!/,5QA\a,.ii7i.  1877. 

105.  —  bridge  builder.  W^here  it  was 
sought  to  charge  a  railway  company  with 
the  death  of  a  person  resulting  from  a  de- 
fective bridge,  the  court  refused  to  permit 
the  company's  bridge  builder  to  give  his 
opinion,  as  an  expert,  whether  the  accident 
was  caused  by  defects  in  the  bridge  or  not. 
The  condition  of  the  bridge  was  shown  by 
.other  witnesses,  they  testifying  to  facts. 
Held,  that  the  court  did  not  err  in  refusing 
the  testimony,  as  the  condition  of  the  biidge 
at  the^;ime  of  the  accident  was  not  a  scien- 
tific question.  Toledo,  Wabash  and  Western 
B'y  Co.  V.  Conroy,  63  111.,  560.     1873. 

106.  —  duty  of  engine  driver.  The 
plaintiff  being  an  expert  engine  driveir,  and 
one  question  being  whether  he  liad  been 
negligent  at  the  time  of  the  accident  which 
was  the  basis  of  the  suit,  it  was  competent 
to  prove  by  him  what  were  his  duties.  Au- 
gusta and  Summerville  B.  B.  Co.  v.  Dorsey, 
68  Ga.,  328.     1881. 

107.  —  A  conductor  in  authority  over  an 
engine  driver  may  testify  as  to  the  duties  of 
the  latter.    lb. 

108. — handwriting.  Upon  a  trial 
wherein  the  question  of  the  genuineness  of 
signatures  to  stock  in  a  railway  company 
was  in  issue,  it  was  held  that  an  expert  who 
was  only  acquainted  with  the  signatures  as 
they  appeai'ed  in  the  stock  book  was  not 
competent  to  testify  as  to  the  signatures 
in  question.  Tome  v.  Parkersburg  Branch 
B.  B.  Co.,  39Md..  36.     1878. 

109.  —  Photographic  copies,  so  me,,  of 
them  enlarged,  of  the  signatures  in  ques- 
tion, taken  in  connection  with  the  testimony 
of  a  photographer,  as  an  expert,  were  also 
held  inadmissible.     lb. 
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110.  —  newspaper  reporter.  A  news- 
paper reporter,  who  \  has  frequently  visited 
the  scene  of  railway  accidents  to  report  the 
same,  is  not  a  competent  witness  to  testify 
as  an  expert,  from  an  examination  of  a 
broken  rail,  as  to  the  cause  of  such  defect. 
Hoyt  V.  Long  Island  R,  R.  Co.,  57  N,  Y., 
678.     1874. 

111.  —  opinion  of  engineer.  Upon  an 
issue  of  negligence  in  the  construction  of  a 
worlc,  it  is  not  competent  for  the  engineer 
in  charge  to  testify  that  in  the  opinion  of 
other  engineers  his  work  was  sufficient  and 
suited  to  its  purpose.  Cornish  v.  Chicago, 
Burlington  and  Quincy  B.  R.  Co.,  49  la., 
378.     1878. 

112.  — It  is  competent  for  experts,  such 
as  engineers,  to  give  their  opinion  in  respect 
to  matters  which  niay  f oi-m  the  proper  in- 
gredients of  a  verdict,  but  it  is  not  compe- 
tent to  ask  the  opinion  of  witnesses  in  such 
a  way  as  to  cover  the  very  question  to  be 
found  by^  the  jury.  The  admission  of  such 
testimony  is  nothing  more  nor  less  than  per- 
mitting the  witnesses  to  usurp  the  province 
of  the  jury.  Chicago  and  Alton  R.  R.  Co. 
V.  Springfield  and  Ndrthwestern  R.  R.  Co.,  07 
111.,  142.     1873. 

113.  —  physicians.  Where  five  physi- 
cians had  testified  that  they  had  made  a 
personal  examination,  and  from  such  ex- 
amination expressed  a  uniform  opinion  as 
to  the  character  and  probable  permanence 
of  the  injuries;  and  a  sixth  physician  was 
called,  who  testified,  without  objection,  that 
he  had  heard  none  of  the  testimony; 
that  he  had  made  a  personal  examination, 
and  from  such  examination,  as  well  as 
from  statements  of  the  party  as  to  the 
past  history  of  -the  case  and  statements 
made  by  her  husband  in  her  presence,  he 
had  formed  a  certain  opinion,  which  opin- 
ion was  in  harmony  with  that  expressed 
by  the  other  pliysioians,  and,  upon  cross- 
eiamination,  reiterated  the  same  testimony; 
and  tliereafter  a  motion  was  made  to  strike 
out  all  of  his  testimony,  arid  no  inquiry  was 
made  as  to  what  the  statements  of  the  party 
or  hfer  husband  to  him  were ;  and  where  the 
amount  awarded  by  the  jury  is  not  grossly 
exoessive,  held,  that  judgment  will  not  be 
reversed-  on  the  ground  that  the  trial  court 
erred  in  overruling  the  motion  to  strike  out 


the  testimony.  Atchison,  Topeka  and  Santa 
Fe  R.  R.  Co.  V.  Frazier,  27  Kans,,  463, 1883; 
8  Amer.  &  Eng.  R.  R.  Cases,  72. 

114.  Express  company ;  damn^o  to  goods. 
In  a  suit  against  a  common  carrier  for  the 
loss  of  a  can  of  yeast,  shipped  to  be  used  for 
distilling,  by  breaking  or  puncturing  the 
can,  through  cai'eless  handling,  so  as  to  let 
the  yeast  escape,  there  is  no  error  in  allowing 
in  evidence  a  can  similar  to  that  in  which 
the  yeast  was  shipped,  for  the  examination  of 
the  jury.  American  Express  Co.  v.  Spell- 
man,  90  111,,  455.     1878. 

115.  Expulsion  of  passenger.  In  an  ac- 
tion for  damages  for  violent  ejection  from 
the  car  by  the  conductor,  it  is  the  province 
of  the  jury  to  reconcile  differences  in  the 
testimons',  and  to  decide  as  to  the  credibility 
of  the  witnesses,  taking  into  consideration 
the  relation  they  sustain  to  the  case,  tlieir 
probable  motives,  their  demeanor,  and  their 
opportunities  of  knowing  and  seeing  the 
facts  about  which  they  testify,  and  the  rea- 
sonableness or  unreasonableness  of  their  ties- 
timony,  in  view  of  the  knowledge  of  human 
nature,  and  the  established  and  undoubted 
facts  in  the  case.  Oallena  v.  Hot  Springs  R. 
R.  Co.,  13  Federal  Reporter,  116,  1882;  4  Mo- 
Crary,  371. 

lie.  Former  testimony  of  absent  witness. 
A  witness  more  than  thirty  miles  from  the 
place  of  trial,  and  outside  of  the  county,  but 
within  the  state,  is  not  out  of  the  jurisdic- 
tion of  the  court,  so  as  to  authorize  the  read- 
ing of  his  testimony  given  at  a  former  trial 
of  the  cause.  Butcher  v.  Vaca  Valley  R.  R. 
Co.,  56  Cal.,  598.     1880. 

11 7.  Forgery,  A  variance  in  a  signature 
is  not  necessarily  proof  of  its  being  a  forgery. 
Dissimilitude  may  be  occasioned  by  a  variety 
of  circumstances;  by  the  state  of  health  and 
spirits  of  the  writer,  by  the  materials,  by 
his  position,  or  by  his  hurry  or  care.  Risley 
V.  Indianapolis,  Bloomington  and  Western 
R.  R.  Co.,  7  Bissell  (U.  S.  C.  C),  408.    1877. 

118.  Husband  and  wife.  Where  the  wife 
is  a,  party  to  the  suit  and  interested  in  the 
subject  matter  thereof,  the  husband  is  in- 
competent to  testify.  Shenandoah  Vallen 
R.  R.  Co.  V.  Lewis,  13  Amer.  &  Eng.  B.  K- 
Cases  (Va.),  30.').    1883. 

119.  Impeacliment.  A  plaintiff  who,  in  a 
suitfo^  damages  against  a  railroad  company, 
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calls  witnesses  who  testify  that' they  were 
not  present  when  he  was  injured,  cannot,  in 
order  to  impeach  their  credibility,  ask  them 
whether  they  have  stated  otherwise  to  desig- 
nated persons.  Moore  v.  Chicago,  St.  Louis 
and  New  Orleans  B.  B.  Co.,  59  Miss.,  243, 
1881 ;  9  Amer.  &  Eng.,  E.  E.  Cases,  401. 

120.  Inference  of  care  on  part  of  dece- 
dent. The  proof  of  the  fact  that  decedent, 
at  the  time  of  the  accident,  was  in  the  exer- 
cise of  ordinary  care,  need  not  always  be  di- 
rect and  positive,  but  the  fact  may  sometimes 
be  fairly  and  reasonably  inferred  from  the 
circumstances.  Murphy  v.  Chicago,  Bock 
Island  and  Pacific  B.  B.  Co.,  45  la.,  661. 
1877. 

121.  Injury  to  passengers ;  order  of  proof. 
In  an  action  against  a  street  railway  com- 
pany for  injuries  caused  by  one  of  its  con- 
ductors in  wrongfully  removing  a  passenger 
from  a  car,  the  plaintiff  introduced  evidence 
that  his  knee  was  injured  while  being  so  ex- 
pelled ;  that  inconsequence  he  was  confineH 
to  his  house  from  four  to  six  months,  and 
was  afterwards  obliged  to  use  crutches.  The 
defendant  introduced  evidence  in  reply  that 
the  plaintiff  was  seen  walking  in  his  door- 
yard  and  the  streets  with  little  apparent 
lameness  and  without  crutches  within,  two  or 
three  days  after  the  alleged  occurrence,  and 
from  time  to  time  within  the  period  named 
by  the  plaintiff.  The  plaintiff,  at  the  close  of 
the  defendant's  evidence,  offered  evidence 
that  during  that  period  the  witnesseshad  seen 
him  in  his  house  with  his  foot  upon  a  pillaw 
and  had  helped  him  from  his  chair  to  his  bed. 
It  did  not  appear  that  this  evidence  related 
to  the  days  and  times  testified  to  by  the  de- 
fendant's witnesses.  Held,  that  this  evi- 
dence was  part  of  the  plaintiff's  case,  and 
that  it  was  within  the  discretion  of  the 
judge  at  the  trial  to  exclude  it  when  offered 
in  rebuttal.  Wallace  v.  Taunton  Street  B'jf 
Co.,  119  Mass.,  91.     1875. 

122.  Inspection  of  documents;  agree- 
ment of  settlement.  To  an  action  by  exec- 
utors to  recover  damages  for  the  death  of 
the  testator,  caused,  as  alleged,  by  the  neg- 
ligence of  the  defendant,  a  railway  com- 
pany, the  defendant  pleaded  not  guilty,  and 
that  the  deceased  had  accepted  7aZ.  in  dis- 
charge of  all  claims  connected  with  the  acci- 
dent from  which  it  was  alleged  .the  death 


had  afterwards  resulted.  The  defendant  had 
sent  a  clerk  in  its  secretary's  office  and  its 
medical  officer  to  see  the  deceased,  and  as- 
certain his  state,  and  to  negotiate  as  to  the 
pecuniary^  compensation  to  be  made  him. 
The  court  ordered  the  plaintiffs'  inspection 
and  copies  of  the  reports  made  to  the  de- 
fendant by  these  officers  of  their  interviews 
vs^ith  the  deceased.  Baker  v.  London  and 
South  Western  B'y  Co.,  Law  Reports,  3 
Queen's  Bench  Cases,  91.     1867. 

123.  Intoxication.  The  statement  of  the 
car  driver,  that  the  deceased  "came stagger- 
ing and  seemed  to  me  to  be  drunk,"  is  suffi- 
cient evidence  of  intoxication  to  entitle  the 
defendant  to  have  the  jury  instructed  as  to 
the  effect  of  such  intoxication  as  bearing 
upon  the  case.  Bradley  v.  Second  Avenue 
B.  B.  Co.,  8  Daly  (N.  Y.),  289.     1879. 

124.  .Tndicial  notice;  car  inspections. 
The  courts  will  take  notice,  as  part  of  the 
general  knowledge  of  the  business  commu- 
nity, that  the  railway  companies  of  the  coun- 
try conduct  inspections  of  cars  under  a  sys- 
tem which  all  employes  are  presumed  to 
understand.  Smith  v.  Potter,  46  Mich.,  258, 
1881;  2  Amer.  &  Eng.  E.  R.  Cases,  140. 

125.  Judgment  in  another  suit.  In  an 
action  by  a  father  to  recover  damages  al- 
leged to  have  been  sustained  by  him  from 
injuries  to  his  infant  son,  arising  from  the 
negligence  of  the  defendant,  a  former  judg- 
ment in  favor  of  the  son,  in  an  action  by 
him,  suing  by  his  guardian  ad  litem,  against 
the  same  defendant  for  damages  for  the 
same  injuries,  may  properly  be  alleged  in 
the  complaint  and  given  in  evidence,  to  es- 
tablish that  such  injuries  were  caused  solely 
by  the  defendant's  negligence ;  and  will  be 
sufficient  proof  of  that  fact,  if  the  record 
slows  that  it  was  so  determined  in  that  ac- 
tion. Anderson  v.  Third  Avenue  B.  B.  Co., 
9  Daly  (N.  Y.),  487.     1881. 

12(5.  Length  of  train.  The  length  of  de- 
fendant's train  on  a  certain  day  was  not 
provable  by  the  average  length  of  its  trains 
at  that  season  of  the  year.  Newsom  v.  Qa. 
B.  B.  Co.,  62  Ga.,  339.     1879. 

127.  Lptter-press  copies  of  reports. 
Where  M.  had  a  contract  with  the  St.  Louis, 
Lawrence  and  WestemRailway  Co.  to  act  as 
its  agent  at  Wichita,  to  influence  the,  ship- 
ment of  cattlp  over  its  railroad  from  Car- 
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bondale  to  Cliicago  and  St.  Louis,  and  was 
to  receive  as  compensation  for  his  services  a 
certain  stated  sum  for  every  car-load  of  cattle 
shipped  by  the  way  of  Carbondale  in  cars 
over  said  road,  and  in  an  action  against  such 
railway  company  to  recover  his  compensa- 
tion under  the  contract,  he  proved  the  num- 
ber of  cars  shipped  from  Wichita  by  the 
Atchison,  Topeka  and  Santa  Fe  R.  R.,  billed 
to  Chicago  and  St.  Louis  via  Carbondale  and 
the  said  St.  Louis,  L.  and  W.  Railway,  by  a 
book  of  record  of  the  A.,  T.  and  Santa  Fe  R. 
R.  Co.,  containing  the  letter-press  copies  of 
quarterly  reports  of  the  shipment  of  live 
stock  from  Wichita,  made  by  an  agent  of 
the  A.,  T.  and  Santa  Fe  R.  R.  Co.,  to  the  gen- 
eral freight  agent  of  said  last-named  com- 

■  pany,  from  dray-tickets,  which  were  all  on 
file,  and  said  book  not  being  a  book  of  orig- 
inal entries,  nor  an  account  book,  held, 
that  such  evidence  was  incompetent,  being 
hearsay.  St,  Louis,  Lawrence  and  Western 
Ry  Co.  V.  Maddox,  18  Kans.,  546.     1877. 

1 28.  Lex  fori ;  law  of  sister  state.  There 
is  no  presumption  that  the  statute  law  of  a 
sister  state  is  that  of  the  forum,  but  such  law 
must  be  shown.  In  the  absence  of  proof  of 
the  statute  law  of  a  sister  state,  that  which 
would  be  the  common  law  of  the  forum  gov- 
erns. Goldsmith  v.  Chicago  and  Alton  R.  R. 
Co..  13  Mo.  App.,  479.     1888. 

129.  Life  tables.  The  life  tables,  it  seems, 
are  admissible  upon  the  question  of  damages 
where  the  injury  resulted  in  permanently 
disabling  the  party  injured.  Simonson  v. 
Chicago,  Sock  Island  and  Pacific  R.  R.  Co., 
49  la.,  87.     1878. 

139.  —  Carlisle  tables.  In  an  action  for 
injuries  not  resulting  in  death,  the  Carlisle 
tables  are  immaterial  and  should  be  excluded. 
Nelson  V.  Chicago,  Rook  Island  and  Pacific 

■  R.  R.  Co:,  88  la.,  584.     1874. 

131.  —  The  Carlisle  life  tables  are  admissi- 
ble to  show  thb  .expectancy  of  life.  The 
computation,  however,  was  properly  made 
from'  the  date  of  decedent's  death,  and  not 
from  the  age  of  twenty-one  years,  although 
recovery  dated  from  that  time.  Walters  v. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co., 
41  la.,  71.    1875. 

182.  ' —  For  the  purpose  of  showing  the 
probable' duration  of  the  life  of  the  deceased, 
the  Carlisle,  or  other  approved  life  tables) 


may',  be  used.  Kansas  Pacific  Ry  Co.  v. 
Lundin,  3  Colo.,  94,  1876;  Denver,  South 
Park  and  Pacific  Ry  Co.  v.  Woodward,  ■  4 
Colo.,  1.    1877. 

188.  —  Nortliaiiiptoii  tables.  In  an  action 
to  recover  damages  occasioned  by  the  death 
of  the  plaintiff's  intestate,  the  Northampton 
tables  are  properly  received  in  evidence  to 
show  the  probable  duration  of  the  life  of  the 
deceased.  Sauter  v.  New  York  Central  tini 
Hudson  River  R.  R.  Co.,  6  Hun  (N.  Y.),  446, 
1870;  Sauter  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  68  N.  Y.,  60, 
1876.. 

134.  Market  value.  A  witness  testified 
to  the  price  of  wool  on  a  certain  day,  but 
said  he  only  derived  his  information  from 
others  who  dealt  in  wool ;  did  not  know  of 
or  attend  a  sale  of  wool  that  day ;  and  did 
not  name  any  wool  broker  with  whom  he 
had  conversed.  Held,  insufficient  to  estab- 
lish the  price.  Hill  v.  Syracuse,  Binghamtdn 
and  New  York  R.  R.  Co.,  4  Thompson  & 
Cook  (N.  Y.  Supreme  Ct.),  685.     1874. 

185.  —  Where  the  value  of  property, 
which  has  no  fixed  market  value,  is  in  ques- 
tion, witnesses  may  state  what  they  consider 
it  worth  according  to  their  best  judgment 
or  belief.  Erd  v.  Chicago  and  Northwesieiii 
Ry  Co.,  41  Wis.,  65.     1876. 

186.  —  Where  an  article  has  never  been 
bought  or  sold  at  a  particular  place,  and  has 
never  been  used  thei-e,  it  has  no  market 
value  there.  Its  market  value  at  the  next 
nearest  place  where  it  has  a  market  value 
may  be  considered  for  the  purpose  of  fixing 
its  valiie  at  said  place,  taking  into  considera- 
tion the  hazard  and  risks  of  transportation 
and  all  other  facts  affecting  the  question. 
Harris  v.  Panama  R.  R.  Co.,  36  N.  Y.  Su- 
perior Ct. ,  878.     1878. 

187.  Name  of  corporation.  In  an  action 
against  the  St.  Louis,  Alton  and  Ton'e 
Haute  R.  R.  Co.,  promissory  notes,  purport- 
ing to  have  been  executed  by  the  Terre 
Haute,  Alton  and  St.  Louis  R.  R.  Co.,  arB 
not  admissible  as  evidence  of  indebtedneias 
without  proof  that  the  two  companies  are 
the  same,  known  by  diiferent  names,  or  that 
the  company  sued  is  liable  for  the  indebted- 
ness of  the  company  executing  the  not^B. 
DAsinond  v.  St.  Louia,  Alton  and  Teire 
Haute  R.  R.  Co.,  77  111.,  681.    1875.  '■ 
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138.  Negligence.  Negligence  may  be 
shown  not  only  by  direct  and  positive  evi- 
dence, but  by  any  circumstances  wliich  tend 
to  prove  it  or  from  which  it  may  be  reasona- 
bly inferred.  Wilson  v.  Southern  Pacifia  B. 
B.  Co.,  eS  Cal.,  164.  1883. 
•  l.SO.  Newspaper  account ;  published  state- 
ment of  witness.  In  an  action  brought  by 
the  plaintiff  in  error  to  v  recover  damages 
from  defendant  in  error  for  the  killing  of 
his  intestate,  the  court  allowed  a  sta,temeiit 
of  the  facts  .connected  with  the  accident, 
made  by  one  of  the  defendant's  witnesses 
soon  after  its  occurrence,  and  printed  in  a 
newspaper,  to  be  read  to  the  jury,  and  com- 
mented on  by  counsel  as  a  part  of  the  wit- 
ness' testimony,  and  as  a  contradiction  of 
his  testimony  on  trial  of  the  cause  going  to 
his  credit.  In  his  charge  to  the  jury  the 
court  withdrew  from  before  the  jury  the 
statement,  so  far  as  it  had  been  admitted  as 
evidence  of  the  witness  and  binding  on  the 
company,  but  said  to  the  jury  that  they 
might  look  to  the  printed  statement  as  evi- 
dence so  far  as  the  same  may  be  admitted 
by  the  witness  to  be  correct,  as  part  of  his 
testimony.  Held,  that  the  admission  of  the 
printed  statement  as  a  part  of  the  witness' 
testimony,  in  any  view,  was  error,  for  which 
the  judgment  should  be  reversed.  East 
Tenn.  and  Va.  R.  R.  Co.  v.  Eanes,  8  Baxter 
(Tenn'),  231.     1874. 

140.  Non-suit.  If  there  is  evidence  tend- 
ing to  sustain  plaintiff's  action  it  is  error  to 
direct  a  non-suit.  Grand  Trunk  Ry  Co.  v. 
Buss,  47  Mich.,  500.     1883. 

141.  Objections.  Objections  to  testimony 
should  be  specific.  King  v.  Chicago,  Dan- 
ville and  Vincennes  B.  R.  Co.,  98  111.,  376. 
1881. 

142.  Offer  to  aid  family  of  decedent.  In 
an  action  against  a  railway  company  for 
damages  for  causing  the  death  of  plaintiff's 
intestate,  evidence  to  the  effect  that  the 
company  offered  to  pay  the  latter's  funeral 
expenses  is  not  material.  Campbell  v.  Chi- 
cago, Bock  Island  and  Pacifia  B.  B.  Co.,  45 
la,,  76.    1876. 

143.  Opinions.  It  is  improper  to  ask  a 
witness  his  opinion,  after  seeing  a  railway 
accident,  as  to  whether  it  could  have  been 
avoided.  Haggerty  v.  Brooklyn  City  and 
Newtown  B.  22.  Co.*  61  N.  Y,,  634.  \  1874. 


144.  —  Where  a  witness"  estimate  of  the 
depreciation  of  property  is  founded  upon  re- 
mote or  conjectural  sources  of  injury,  the 
remedy  is  for  the  court  to  instruct  the  jury 
that  these  are  not  proper  grounds  upon  which 
to  base  their  assessment  of  damages.  Hutch- 
inson V.  Chicago  and  Northwestern  B'y  Co., 
41  Wis.,  541.     1877. 

145.  Ownership  of  train.  In  a  suit 
against  a  railway  company  to  recover  for 
an  injury  inflicted  by  a  train  of  cars,  alleged 
to  have  belonged  to  the  company,  or  oper- 
ated by  it,  full  and  undoubted  proof  of  the 
fact  that  the  company  owned  the  train,  or 
was  operating  the  same,  is  not  required  of 
the  plaintiff.  In  the  absence  of  positive 
proof  on  the  subject  by  the  company,  it 
will  be  sufficient  if  the  plaintiff's  evidence 
is  prima  facie  sufficient  .to  show  the  fact. 
Pittsburgh,  Cincinnaii  and  St.  Louis  R'y  Co. 
V.  Knutson,  69  111.,  103.     1873. 

146.  Ordinances ;  acceptance  of  benefit 
by  railway  company.  The  validity  of  an 
ordinance  admitted  to  have  been  passed  by 
the  city  council  of  the  city  of  St.  Joseph 
being  denied  on  the  ground  that  the  mayor 
never  approved  it,  and  no  copy  with  his 
signature  attached  being  found  among  the 
city  records,  it  was  shown  by  the  testimony 
of  the  mayor  that  he  had  desii-ed  tlie  passage 
of  the  ordinance,  and  his  impression  was 
that  he  had  signed  it.  It  was  also  shown 
that  it  was  recorded  in  a  book  kept  by  the 
city  in  which  ordinances  passed  and  ap- 
proved were  entered.  The  charter  required 
this  book  to  be  kept,  but  did  not  require  the 
mayor  to  sign  the  record.  It  was,  howevei-, 
tlie  practice,  but  not  the  uniform  practice,  to 
sign.  The  present  ordinance  was  not  signed 
in  this  book.  It  was  also  shown  that  this 
ordinance  was  published  in  the  official  news- 
paper of  the  city  as  an  ordinance  passed  by 
the  council  and  approved  by  the  mayor; 
that  tlie  proper  officer  of  the  city  received, 
filed  and  kept  a  certified  copy  of  a  resolu- 
tion of  a  railroad  company  accepting  a  grant 
of  privileges  conferred  by  the  ordinance, 
and  that  the  company  had  availed  itself  of 
the  gi'ant  by  laying  down  its  track  on  one  of 
the  streets  of  the  city,  and  using''  the  same 
with  the  knowledge  of  the  city  officials  and 
withoiit  objection  from  them.  Hild,  that 
this  was  sufficient  evidence  of  the  approval 
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of  the  ordinance.  Knight  v.  Kansas  City, 
St.  Joseph  and  Council  Bluffs  B.  R.  Co.,  70 
Mo.,  231.     1879. 

147.  Parent  and  child;  declarations  of 
father.  The  defendant  offered  to  prove  that 
in  a  conversation  touching  the  accident,  the 
father  of  the  plaintiff,  tlie  latter  being  a 
small  child,  had  stated  that  "he  did  not 
blame  the  driver  at  all,  and  tliat  the  child 
was  injured  thfough  a  pure  accident."  The 
father  was  not  present  when  the  accident 
occurred,  saw  nothing  of  it,  and  had  no 
knowledge  of  the  particulars  further  than 
the  information  he  derived  from  othex's.  On 
•objection  it  was  held  that  tlie  evidence  was 
inadmissible.  Baltimore  R.  R.  Co.  v.  Mc- 
Donnell, 43  Md.,  534.     1875. 

148.  Pedigi-ee  and  relatiousliip.  Decla- 
rations of  a  decedent,  contained  in  letters 
shown  to  have  been  written  by  him,  are 
competent  to  show  his  marriage.  Docu- 
ments purporting  to  be  transcripts  from 
certaiii  official  registers,  found  in  the  bag- 
gage of  a  railway  passenger  who  was  killed 
in  an  accident,  were  held  admissible  upon 
the  question  of  his  marriage,  without  evi- 
dence of  their  authenticity.  In  the  same 
case  the  decedent,  whose  family  relationship 
was  in  issue,  had,  next  before  his  death, 
been  found  traveling  with  a  woman  and  cer- 
tain young  children,  toward  whom  these 
adults  were  observed  to  perform  the  office  of 
parents;  the  baggage  inferentially  shown  to 
belong  to  deceased  contained  wearing  ap- 
parel, apparently  of  all  the  party  in  com- 
mon; these  circumstances  were  held  to 
aflford  an  inference  that  the  relation  of  hus- 
band and  wife  existed.  Kansas  Pacific  Ky 
Co.  V.  Miller,  3  Colo.,  442,  1874;  20  Amer. 
E'y  Rep.,  245. 

149.  Personal  injuries.  The  following 
expressions,  used  by  a  witness  testifying  as 
to  the  personal  injuries  received  by  the 
plaintiff,  "though  awkwardly  expressed 
sometimes,  are,  at  most,  conclusions  of  fact," 
and  are  not  improperly  allowed:  "Plaintiff 
seemed  to  be  suffering  "  the  day  after  the  in- 
jury ;  "she  was  not  able  to  return  home  "  on 
that  day ;  "  was  not  able  to  use  her  arm  a 
large  part  of  the  time  for  several  months ;  " 
"when  slie  returned  home,"  on  the  second 
day  after  the  injury,  "she  looked  bad,  and 
Iier   left  wrist   looked'  like    the  bone   had 


slipped  off  the  joint;"  she  "was  disabled  by 
the  fall,"  etc.  South  cfiid  North  Ala.  R.  R, 
Co.  V.  McLendon,  68  Ala.,  28(5.    1878. 

150.  —  burden  of  proof;  Greorjjia  statute. 
Whenever  a  person,  not  an  employe,  is  in-  ■ 
jured  by  the  running  of  trains  in  Georgia, 
the  presumption  is  that  the  company  is  at 
fault,  and  the  onus  is  on  it  to  rebut  such  pre- 
sumption. Southwestern  R.  R.  Co.  v.  Single- 
ton, 67  Ga.,  808.     1881. 

151.  —  business  of  injured  party.  In  a 
suit  to  recover  for  a  personal  injury,  suffi- 
cient evidence  of  plaintiff's  business  is  ad' 
niissible  to  show  how  far  he  is  affected  in  it, 
Grand  Rapids  and  Indiana  R.  R.  Co.  v. 
Martin,  41  Mich.,  607.     1879. 

152.  —  damages.  Evidence  of  the  amount 
of  plaintiff's  eai-ninga  was  admissible,  not  a» 
a  basis  of  computation,  but  as  a  circum- 
stance tending  to  show  his  capacity  and  dis- 
position to  earn  money.  In  like  manner  it 
was  competent  to  show  the  condition  of  his 
health,  his  aptitude  and  qualificatiotis  for 
business,  and  his  habits  of  industry,  or  any- 
thing else  which  affected  his  prospective 
earnings  or  savings.  Simonson  v.  Chicago, 
Rock  Island  and  Pacific  R.  R.  Co.,  49  la.,  87. 
1878. 

158.  —  The  plaintiff,  testifying  as  a  wit- 
ness to  her  personal  injuries,  may  state,  "In 
consequence  of  loss  of  time,  and  physical 
disability  from  the  injuries,  she  had  been  pre- 
vented from  earning  money  by  her  labor,  and 
had  been  injured  fifty  dollars  within  the  four 
months  next  after  the  fall,  in  consequence 
of  the  hurts  caused  by  the  fall."  This,  in 
substance,  is  an  assertion  that  her  labor  dur- 
ing that  time  would  have  been  worth  fifty 
dollars.  South  and  North  Ala.  R.  R.  Co.  v. 
McLendon,  63  Ala.,  366.     1878. 

154.  —  aurgioiil  examination.  In  an  ac- 
tion tlie  injured  person  complained  of  pain 
and  weakness  in  the  hip  joint,  continuing 
from  the  time  of  the  accident  to  that  of  the 
trial ;  and,  at  the  request  of  the  defendant, 
she  submitted  to  an  examination,  during  the 
trial,  by  a  number  of  physicians  and  sur- 
geons, one-half  of  them  selected  by  herself 
and  the  others  by  the  defense,  who  all  testi- 
fied that  there  was  no  appearance  in  the  hip 
of  physical  conditions  that  would  cause  the 
pain  complained  of.  One  of  those  sum- 
moned  by  plaintiff    was   then   permitted. 
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against  objection,  to  testify  that  he  thought 
he  could  tell  whether  or  not  she  suffered  pain 
from  the  movement  of  the  hip,  judging 
from  all  the  examination, '  including  what 
she  said;  and  that  she  gave  every  indication 
of  suffering  pain ;  that  in  his  opinion  she  did 
go  suffer;  and  that  the  pain,  if  it  existed, 
indicated  some  trouble  in  the  hip  joint. 
Held,  that  the  evidence  was  properly  ad- 
mitted. Quaife  v.  Chicago  and  Northwestern 
iJ^Co.,  48  Wis.,  513.     1879. 

155.  —  pleading.  In  an  action  for  injury 
to  the  person  frpm  the  negligence  of  a  rail- 
way company,  the  complaint  shows  that  an 
engine  on  which  plaintiff  was  fireman  was 
derailed  and  overset,  and  that  large  quanti- 
ties of  steam  a,nd  w^ter  escaped  therefrom 
and  fell  upon  him,  and  he  was  "severely 
burned,  maimed  and  permanently  injured, 
and  has  suffered  and  continues  to  suffer 
great  pain  in  body  and  mind,  and  that  by 
reason  thereof  he  became  and  for  a  long 
time  remained  ill,  and  is  still  suffering  from 
said  injuries."  There  was  no  motion  to  make 
the  complaint  more  definite  and  certain." 
Held,  that  there  was  no  error  in  admitting 
evidence  for  plaintiff  that  the  covering  of 
his  spinal  cord  was  injured  by  the  accident, 
3nd  that  urinal  difficulties  resulted  from  his 
injuries ;  nor  in  admitting  evidence  that  an 
inguinal  hernia  made  its  appearance  about 
nine  months  after  the  injui-y,  and  was  the 
result  thereof.  Delie  v.  Chicago  and  North- 
western Ry  Co.,  51  Wis.,  400,  1881 ;  5  Amer. 
&  Eng.  R.  E.  Cases,  464. 

156.  Photograph.  The  defendant  offered 
in  evidence  a  photograph  of  another  sti-eet 
railway  car,  and  proposed  to  prove  that  it 
was  an  exact  representation  of  the  car  upon 
which  the  accident  happened.  On  objec- 
tion, it  was  held  that  it  might  have  been 
competent  to  have  offered  in  evidence  a 
photograph  of  the  car  upon  which  the  acci- 
dent happened,  but  not  the  photograph  of 
another  car,  and  then  supplement  tbe  proof 
by  showing  that  the  two  cars  were  alike. 
People's  Ry  Co.  of  Baltimore  v.  Oi'een,  56 
Md.,  84,  1880;  6  Amer.  &  Eng.  R.  R.  Cases, 
168. 

157.  —  In  an  action  against  a  railway 
company  on  account  of  an  injury  caused  by 
the  destruction  of  a  bridge,  a  photograph  of 
the  wreck,  broken  bridge  and  stream  was 


held  to  be  competent  evidence.  Locke  t>. 
Sioux  City  and  Pacific  R.  R.  Co.,  46  la.^ 
109,  1877;  16  Amer.  R'y  Rep.,  138. 

158.  Privilege  —  inspector's  report  of  ao; 
cident.  In  an  action  against  a  railway  com- 
pany for  a  personal  injury  sustained  by  a 
passenger  on  its  railway,  the  court  allowed  in- 
spection of  the  following  documents:  1.  Are- 
port  of  one  of  the  defendant's  inspectors  to  the 
general  manager  as  to  the  accident  in  respect 
of  which  the  actipn  was  brought ;  3.  A  report 
of  the  guard  of  the  train  to  which  the  acci- 
dent happened ;  3.  A  report  of  the  defend- 
ant's locomotive  superintendent  to  the  genr 
eral  manager,  as  to  the  accident, —  upon  the 
ground  that  they  were  reports  or  communi- 
cations made  by  agents  of  the  company  in 
the  ordinary  course  of  their  duty,  for  the 
purpose  of  conveying  to  the  company  infor- 
mation upon  the  subject,  and  were  not 
opinions  obtained  confidentlially  with  a  view 
to  litigation ;  and  this  without  reference  to 
whether  they  were  made  before  or  after  the 
commencement  of  litigation.  Woolley  v. 
North  London  R'y  Co.,  Law  Reports,  4  Com- 
mon Pleas  Cases,  603.     1869. 

159.  —  medical  report ;  privilege  ;  medi- 
cal officer.  The  report  of  a  medical  officer 
to  a  railway  company  is  piivileged.  Pacey 
V.  London  Tramways  Co.,  Law  Reports,  2 
Exchequer  Division,  440,  1877;  Friend  v. 
London,  Chatham  and  Dover  Ry  Co.,  3  ib„ 
487,  1877. 

160.  —  Where  an  accident  occurs  on  a 
railway,  and  the  officials  of  the  company  in 

,  the  course  of  their  ordinarj'  duty  make  a  re- 
port to  the  company,  whether  before  or  after 
action  brought,  the  report  is  not  privileged. 
But  when  a  claim  has  been  made,  and  the 
company  seeks  to  inform  itself  by  a  medical 
examination  as  to  the  condition  of  the -per- 
son making  the  claim,  the  report  made  to  it 
is  privileged.  Skinner  v.  Great  Northern 
Ry  Co.,  Law  Reports,  9  Exchequer  Cases, 
398,  1874;  10  Bug.  (Moak),  462. 

161.  —  The  defendant,  in  order  to  ascer- 
tain whether  or  not  it  ought  to  yield  to  a 
claim  by  the  plaintiff  for  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained 
by  the  plaintiff  in  an  accident  on  the  de- 
fendant's line,  sent  its  medical  officer,  be- 
fore litigation  commenced  or  was  formally 
threatened,  to  report  to  the  compijny  upon. 
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the  nature  of  the  plaintiff's  injuries.  Held, 
that  the  reports  of  the  medical  officer,  were 
privileged.  Cosseij  v.  London,  Brighton  and 
South  Coast  R'y  Co.,  Law  Reports,  5  Com- 
mon Pleas  Cases,  146.    1870. 

162.  Professional  confidence.  The 
statute  excluding  a  physician's  testimony  as 
to  facts  learned  in  the  treatment  of  a  par 
tient  only  establishes  a  privilege,  and  has  no 
force  where  the  patient  consents  to  a  dis- 
closure. Grand  Rapids  and  Indiana  B.  B. 
Co.v.  Martin,  41  Mich.,  667.     1879. 

163.  Presumption  as  to  employment. 
When  upon  a  freight  train  in  motion  a  man 
appears  wearing  a  brakeman's  cap  and  jacket, 
and  assuming  to  act  upon  the  train  with  au- 
thority, and  is  called  by  those  who  see  him  a 
brakeman,  it  may  be  presumed  that  he  was 
in  the  empby  of  the  railroad  company  as  a 
Jbraikeman.  Hughes  v.  New  York  and  New 
Haven  R.  R.  Co.,  36  N,  Y.  Superior  Ct.,  333, 
1873 ;  Hoffman  v.  N.  Y.  Central  and  Hudson 
River  R.  R.  Co.,  44  ib.,  1,  1878. 

164.  Province  of  jury.  Courts  cannot 
assume  that  witnesses  upon  whom  they 
place  most  credit  will  be  followed  by  the 
jury,  and,  no  matter  how  dissatisfied  a  court 
may  be  with  the  conclusions  of  the  jui-y,  it 
cannot  usurp  their  functions.  Marcott  v. 
Marquette,  Houghton  and  Ontonagon  R.  R. 
Co.,  47  Mich.,  1,  1881 ;  4  Ainer.  &  Eng.  E. 
E.  Cases,  548. 

165.  Purpose  of  evidence.  It  is  error  to 
admit  evidence,  competent  for  one  purpose 
only,  to  be  considered  and  acted  on  generally 
by  the  jury,  without  instructions  restricting 
it  to  the  special  purpose  for  which  it  is  ad- 
missible. Burton  v.  Wilmington  and  Weldon 
R.  R.  Co.,  84  N.  C,  193.     1881. 

166.  Rebates ;  parol  contract.  Evidence 
of  a  verbal  contract  to  pay  rebates  to  a 
stock  shipper  is  not  competent  where  it  ap- 
pears that  a  written  contract  was  entered 
iilto  for  such  shipments.  Hopkins  v.  St. 
Louis  and  San  Francisco  R'y  Co.,  39  Kans., 
544.     1883. 

167.  Receipt.  A  certain  receipt  for  labor 
and  material  put  in  evidence  in  this  case  and 
set  out  in  the  opiuion  of  the  court,  held  to  be 
a  mere  acknowledgment  of  payment,  and, 
therefore,  open  to  parol  explanation.  Mor- 
ris V.  St.  Paul  and  Ohieaga  R'y  Co. ,  21  Minn., 
91.    1874. 


168.  Report  of  c»mp»uy.  A  report  made 
by  the  corporation  to  the  state  engineer  is 
competent  evidence  against  the  company. 
Leonard  v.  N.  Y.  Central  and  Hudson  River 
R.  R.  Co.,  44  N.  Y.  Superior  Ct.,  575;  af- 
firmed, 80  N.  Y.,  659.     1880. 

169.  Ringing  of  bell.   The  testimony  of  a 
person  at  a  great  distance  tlmt  he  did  nol; 
hear  the  engine  bell  ring  is  inadmissible. 
Chapman  v,  N.  Y.  Central  and  Hudson  River  , 
iJ.  iJ.  Ob.,  14  Hun  (N.Y.),  484.    1878. 

170.  — As  against  positive  affirmative  ev- 
idence of  credible  witnesses  of  the  ringing 
of  a  bell  or  the  sounding  of  a  whistle  there 
must  be  something  more  than  the  testimony 
of  one  or  more  tliat  they  did  not  hear  it.  It 
must  appear  that  their  attention  was  directed 
to  the  fact  at  the  timo.  Culhane  v.  N.  Y. 
Certtral  and  Hudson  River  R.  R.  Co.,  60  N. 
Y.,  133,  1875;  10  Amer.  E'y  Rep.,  143. 

171.  —  A  refusal  to  instruct  tlie  jury  that 
the  positive  testimony  of  two  witnesses  that 
a  warning  of  the  approach  of  a  car  was 
given  by  the  brakeman  "  will  outweigh  the 
"negative  testimony  of  four  that  they  did  not 
hear  it,  provided  the  witnesses^re  all  equally 
credible,"  held  ri6t  to  be  error,  because  it 
ignores  the  consideration  of  what  opportu- 
nity each  witness  had  of  hearing  the  alleged 
warning,,  and  because  two  witnesses  did  not 
testify  positively  that  the  brakeman  gave 
such  warning,  nor  was  the  negative  testi- 
mony confined  to  four  witnesses.  Berg  v. 
Chicago,  Milwaukee  and  St.  Paul  R'y  Co.,  50 
Wis.,  419,  1880;  2  Amer.  &  Eng.  R.  R.  Cases, 
70. 

172.  Rules.  Certain  "train  rules  "made 
by  defendant  and  another  company,  regard- 
ing a  track  used  by  them  jointly,  but  two 
hundred  miles  distant  from  the  place  where 
the  injury  occurred,  held  irrelevant  and  in- 
admissible. Moody  V.  Pacific  R.  R.  Co.,  68 
Mo.,  470.     1878. 

173.  —  Whether,  under  a  certain  published 
rule  of  a  railroad  company,  there  woul(T  be 
any  objection  to  doing  a  thing  a  certain  way, 
is  not  a  proper  matter  to  submit  to  a  witness. 
Pennsylvania  Co.  v.  Stoelke,  104  III.,  201, 
1883;  8  Amer.  &  Eng.  R.  R.  Cases,  523. 

174.  Senlof  c»rporatlon.  UndertheSand 
9  Vict.,  o.  16,  s.  38,  the  register  of  sharehold- 
ersj  having  thereon  the  seal  of  the  company, 
is  admissible  in  i  evidence  without  proof  that 
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the  seal  was  duly  affixed  to  the  document  at 
an  ordinary  meeting  of  the  company,  in  pur- 
suance of  the  provisions  of  s.  9  of  the  act. 
London  and  Northwestern  Railway  Go.  v. 
McMichael,  5  Welsby,  Hurlstone  &  Gordon 
(Exchequer),  855.     1850. 

175.  Signals.  Where  witnesses  who,  at 
the  time  of  an  accident  at  a  railroad  crossing, 
were  within  thirty  yards  of  it,  testify  that , 
they  were  in  a  situation  tg  have  heard  a  bell 
ring  or  whistle  sound,  if  there  had  been  any 
rung  or  sounded,  and  that  they  did  not  hear 
any,  such  testimony  cannot  be  regarded  as 
negative  testimony.  Rockford,  Rock  Island 
and  St.  Louis  R.  R.  Co.  v.  Uillmer,  73  111., 
335.    1874. 

176.  Statute  of  frauds.  The  requirement 
of  the  statute  of  frauds  that  a  contract  for 
the  sale  of  land  shall  be  in  writing,  etc.,  ap- 
plies only  to  "the  party  to  be  charged 
therewith."  Oreen  v.  North  Carolina  R.  R. 
Co.„77N.  C,  95.     1877. 

177.  Telegx'ams.  In  a  suit  against  a  rail- 
road company,  whose  superintendent  was  C. 

B.  Hinckley,  the  court  allowed  parol  evi- 
dence of  the  contents  of  a  telegram  signed 

C.  B.  H.,  without  producing  the  original,  or 
the  foundation  being  laid  for  the  proof  of  its 
contents,  or  proof  that  the  telegram  came 
from  C.  B.  Hinckley,  the  superintendent. 
Held,  that  the  court  erred  in  admitting  the 
evidence.  Chicago  and  Iowa  R.  R.  Co.  v. 
Russell,  91  111..  29 i.     1878.  ' 

178.  Time-table.  The  time-table  of  a  rail- 
way company,  which  on  its  face  announces 
that  it  is  for  the  government  and  information 
of  employes  only,  and  in  terms  reserves  to  the 
company  the  right  to  vary  therefrom  at  pleas- 
ure, is  not  admissible  in  evidence  in  a  suit  for 
damages  against  the  company  for  not  stop- 
ping the  train  at  a  place  mentioned  in  the 
time-table,  but  at  which  no  station  was  ever 
really  established.  Beauehamp  v.  Interna- 
tional and  Great  Northern  R'y  Co.,  56  Tex., 
239,  •1883 ;  9  Amer.  &  Eng.  R.  R.  Cases,  307. 

179.  Wealth  of  parties.  The  wealth  and 
resources  of  a  party  may  be  considered  by 
the  jury  to  enable  them  to  judge  whether 
or  not  he  has  been  able  to  produce  all  the 
evidence  in  his  favor.  Daub  v.  Northern 
Pacific  R'y  Co.,  18  Federal  Reporter,  625. 
1883. 

180.  —  In  actions  to  recover  damages  for 


injuries  received  by  the  negligence  of  an- 
other, it  is  error  to  receive  evidence  of 
the  poverty  or  pecuniary  condition  of  the 
plaintiff.  Illinois  Central  R.  R.  Co.  v.  Zang, 
10Bradwell(Ill.),.594.     1833. 

181.  Wilful  acts.  On  the  trial  of  an  ac- 
tion against  a  railway  company  for  causing 
the  death  of  a  person,  it  is  not  error  to  refuse 
to  instruct  the  jury  as  to  what  evidence 
would  or  would  not  show  a  willingness  on 
the  part  of  the  defendant  to  inflict  the  in-r 
jury  complained  of.  Euq,nsville'-  and  Crawr 
fordsville  R.  R.  Co.  v.  Wolf,  59  Ind.,  89. 
1877. 
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See  Eminest  Dosaik;  Mortgage. 

1.  Adjournment  of  sale.  A  sheriff  ad- 
journed a  sale  under  execution  because  of  an 
injunction.  He  continued  from  week  to 
week  to  adjoura  the  sale  for  about  three 
years,  when  the  injunction  was  dissolved. 
Without  further  notice  he  sold  the  property. 
Held,  that  the  sale  should  be  set  aside. 
Trustees  of  School  v.  N.  J.  West  Line  R.  R. 
Co.,  30  N.  J.  Eq.,  494.     1879. 

2.  Appraisers.  Persons  residing  and  hav- 
ing taxable  estate  in  a  town,  which,  in  its 
corporate  capacity,  is  a  stockholder  in  a  rail- 
way company,  are  not  incompetent  from  in- 
terest to  act  as  appraisers  in  the  levy  of  an 
execution  against  such  company.  Fletcher 
V.  Somerset  R.  R.  Co.,  74  Me.,  434.     1883. 

3.  Bonds.  Bonds  made  in  vacation  dis- 
charging a  levy  upon  the  property  of  a  rail- 
way company,  held  invalid,  unless  approved 
by  the  court.  Civil  Code,  §§  .342,  343.  Louis- 
ville City  R'y  Co.  v.  Masonic  Savings  Bank, 
13  Bush  (Ky.),  416.     1877. 

4.  Equitable  proceedings.  A  court  of 
equity  is  not  bound  to  shut  its  eyes  to  the 
evident  character  of  a  transaction  where  its 
aid  is  sought  to  carry  into  effect  an  uncon- 
scionable bargain,  but  will  leave  the  party 
to  his  remedy  at  law.  So  held  where  an  ex- 
ecution sale  of  railroad  stock  at  a  very  small 
valuation  was  sought   to   be  enforced    in 
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e^quity.     Mississippi  and  Missouri  B.  R.  Co. 
V.  Cromwell,  91  U.  S.,  643.     1875. 

5.  Exemption.  A  debt  due  a  mechanic 
for  wages  is  the  subject  of  attachment  undei' 
§  352  of  the  Code  of  South  Carolina.  Me- 
Kelvay  v.  South  Carolina  B.  B.  Co.,  6  So. 
Car.,  446.     1875. 

6.  —  The  statutory  action  for  use  and  oc- 
cupation is  of  the  nature  of  assumpsit  at 
common  law  on  an  implied  promise,  and  not 
an  action  ex  delicto;  and  is  subject  to  the 
exemption  oiE  the  constitution  as  a  debt  by 
contract.  St.  Louis,  Iron  Mountain  and 
Southern  B'rj  Co.  v.  Hart,  38  Ark.,  -112. 
1881. 

7.  Franchise.  The  law  is  well  settled, 
that  the  franchises  and  corporate  rights  of  a 
company  and  the  means  vested  in  it  for  the 
purpose  of  its  existence  cannot  be  granted 
awaj  and  transferred  by  any  act  of  its  own, 
or  by  any  adverse  proceeding,  unless  with 
the  consent  of  the  original  grantor,  formally 
expressed.  In  the  absence  of  any  provision 
to  that  effect,  either  in  the  general  law  or  in 
the  charter  of  such  company,  the  franchise 
cannot  be  levied  upon  for  debt.  The  fran- 
chise, so  termed,  in  this  case,  is  nothing 
more  than  a  right  of  way  or  license  con- 
ferred by  the  municipal  ordinance,  and  can- 
not be  treated  as  a  corporate  right,  which  is 
derived  only  from  sovereign  dispensation. 
It  is,  in  this  instance,  only  an  incident  of  the 
corporate  existence  of  the  company,  as  cre- 
ated by  law,  and  determines  with  the  ex- 
tinction of  such  corporate  life.  New  Or- 
leans, Spanish  Fort  and  Lake  B.  B.  Co.  v. 
Z)eiamore,  84  La.  An.,  1225.     1883. 

8.  Goods  in  transit.  The  seizure  of  the 
goods  of  A.  in  attachment  against  B.,  which" 
attachment  is  afterwards  released,  is  no  de- 
fense to  an  action  by  A.  against  the  carrier 
upon  the  contract  of  shipment.  Faust  v. 
South  Carolina  B.  B.  Co.,  8  So.  Car.,  118. 
1877. 

9.  Lease.  An  execution  having  been 
issued  against  the  i-ailway  company  and 
levied  upoa  property  in  Bibb  county,  the 
principal  office  of  the  company  being  in  that 
county,  the  superior  court  thereof  has  juris- 
diction to  enjoin  collection  of  the  ft.  fas. 
The  cause  is  not  altered  by  the  lease  to 
another  company.  Southwestern  B.  B.  Co. 
V.  Wright,  68  Ga.,  311.     18S2. 


10.  Levy.  The  act  of  1870  is  amendatory 
of  s.  73  of  the  act  of  1836,  and  provides  that 
in  addition  to  the  provisions  of  that  section, 
and  in  lieu  of  the  proceeding  by  sequestra- 
tion, the  plaintiff  may  have  execution  hjfl, 
fa.,  commanding  the  officer  to  levy  the  sum 
due  of  any  personal,  real  or  mixed  property, 
franchises  and  rights  of  the  corporation,  and 
proceed  to  sell  the  same.  Fooe  v.  Hempfleld 
B.  B.  Co.,  3  Pittsburgh  (U.  S.  C.  C),  289. 
1871. 

11.  Nunc  pro  tunc  order.  The  plaintiff 
recovered  judgment  in  the  supreme  court 
against  the  defendant.  A  judgment  was 
also  recovered  in  the  circuit  court  by  an- 
other party  against  the  defendant,  and  also 
against  S.,gai'nishee,  but  the  clerk  in  issu- 
ing the  execution  attached  the  seal  of  the 
district  court  instead  of  the  circuit  court. 
Upon  motion  properly  made,  in  which  the 
plaintiff  in  the  judgment  obtained  in  the 
supreme  court  intervened,  the  judge  of 
the  circuit  court  directed  the  execution 
to  be  corrected  by  a  nunc  pro  tunc  order. 
Held,  that  the  circuit  court  acquired  juris- 
diction of  the  subject  matter  and  of  the  in- 
tervener, and  that  the  order  of  the  circuit 
court  could  only  be  clianged  or  modified  on 
direct  appeal.  Bose  v.  Des  Moines  Valley  B. 
B.  Co.,  47  la.,  420.     1877. 

12.  Return.  A  sheriff's  return  to  a  writ 
of  _^.  fa. — "And  I  have,  therefore,  by  virtue 
of  the  same  written  writ,  levied  upon  all  the 
right,  title,  interest  and  claim  of  the  S,  and 
M.  R.  R.  Co.,  of,  in  and  to  tlie  S.  and  M.  R. 
R.,  in  Somerset  county,  and  state  of  Pennsyl- 
vania, and  upon  all  the  property,  real,  per- 
sonal and  mixed,  including  locomotive,  cars 
.  .  .  now  in  tlie  regular  use  pf  the  said 
S.  and  M.  R.  R.  Co.,  in  the  conducting  of  its 
business  as  a  carrier," — imports  a  seizure  of 
the  locomotive  and  cars,  and,  in  an  action  of 
trespass  against  the  sheriff,  is  conclusive  evi- 
dence against  him  of  such  seizure.  Hardesty 
V.  Pyle,  15  Federal  Reporter,  778.     1883. 

13.  Sale  of  railway.  The  road-bed,  rails 
and  right  of  way  of  a  railroad  are  not  per- 
sonalty ;  and,  when  sold  by  the  slieriff*  the 
requisites  for  an  execution  sale  of  realty 
must  be  observed.  Hart  v.  Benton-Bellefon- 
taine  B'y  Co.,  7  Mo.  App.,  446.    1879. 

14.  —  Canada.  Railways,  subsidized  by 
the  province  under  the  Quebec  Railway  Act 
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of  1869,  are  liable  to  seizure  and  sale  on  exe- 
cution. Wason  Mfg.  Co.  v.  Levis  and  Ken- 
nebec R'y  Co.,  7  Quebec  Law  Reports,  330. 
1880. 

15.  —  Georgria.  A  chartered  railroad, 
with  all  rights  and  privileges  that  properly 
appertain  to  it  as  an  instrument  of  transpor- 
tation (excluding,  of  course,  the  franchise 
of  the  corporation  to  be  a  body  politic),  is 
property,  subject  to  be  applied  to  the  pay- 
ment of  its  just  debts ;  and  the  whole  may 
be  sold  for  that  purpose,  in  Georgia,  under  a 
judgment  at  law.  City  of  Atlanta  v.  Qrant, 
57  Ga.,  340.     1876. 

16.  —  But  the  judgment,  and  the  execu- 
tion founded  thereon,  must  be  specially 
moulded,  in  substantial  compliance  with 
§§  3083,  8562,  3639  of  the  Code ;  if  not  in  all 
cases,  certainly  in  a  case  wliere  the  railroad, 
in  pursuance  of  the  charter,  has  been  lo- 
cated and  partially  constructed  in  three 
counties.  A  sale  under  execution  not  thus 
moulded,  about  to  be  made  by  the  sheriff, 
may  be  arrested  by  an  affidavit  of  illegality, 
interposed  by  the  corporation,  through  its 
proper  officers.    lb. 

17.  —  New  Jersey.  Under  §  1  of  the  act 
concerning  the  sale  of  i-ailroads,  canals,  etc., 
a  purchaser  of  railroad  property  and  fran- 
chises at  a  judicial  sale  is  empowered  to 
take  and  hold  the  purchase  in  a  corporate 
capacity;  and  when  so  held  it  is  liable  to  be 
seized  and  sold  for  corporation  debts  only. 
Bdyean  V.Kelly,  36  N.  J.  Eq.,  331.     1882. 

18.  —  Texas.  The  railroad  track,  fran- 
chise and  dhartered  powej.'a  are  an  entirety, 
and  must  be  levied  on  as  such,  whether 
situated  in  one  county  or  not.  Paschal's 
Dig.,  arts.  4912-4914.  Central  and  Mont- 
gomery R.  a.  Co.  V.  Henning,  52  Tex.,  466, 
1880;  Stephenson  v.  Texas  and  Pacijio  B'y 
Co.,  13  Amer.  &  Eng.  R.  R.  Cases  (U.  S. 
S.  C),  393,  1882. 

19.  —  The  statutes  of  Texas  in  relation  to 
railways  sold  upon  execution  construed. 
Witherspoon  v.  Texas  Pacific  B.  B.  Co.,  48 
Tex.,  309.     1877. 

20.  —  When  the  franchises,  track,  etc.,  of 
a  railroad  company  are  sold  under  execu- 
tion, as  allowed  by  art.  4914,  Paschal's  Di- 
gest, the  directors  become  trustees  by  virtue 
of  the  subsequent  art.  491.3 ;  and  all  unsold 
property  of  the  company  passes  to    such 


trustees,  for  the  benefit  of  any  creditors  of 
the  company.  Stockholders  of  the  company 
can  have  no  priority  over  the  creditors. 
Oood  V.  Sherman,  37  Tex.,  600.     1872-3. 

21.  Statute  of  Pennsylvania.  The  act  of 
1870  does  not  repeal  the  act  of  1836,  s.  72, 
and  a  fi.  fa.  issued  against  a  corporation 
must  be  executed  in  the  manner  therein  pre- 
scribed before  the  levy  under  the  act  of  1870 
can  be  made.  Fox  v.  Hempfield  B.  B.  Co., 
8  Philadelphia  (U.  S.  C.  C),  639.     1871. 

22.  Kolling  Stock ;  statute.  The  fourth 
section  of  the  Railway  Companies  Act,  1867, 
takes  away  from  the  judgment  creditor  of  a 
railway  company  the  right  of  taking  in  exe- 
cution the  rolling  stock  and  plant  of  that 
company,  but  gives  him  new  rights,  which 
are  independent  of  the  fact  whether  such 
company  has  or  has  not  rolling  stock  or 
plant  to  be  taken  in  execution  Manchester 
V.  Milford  B'y  Co.,  Ex  Parte,  Law  Reports, 
14  Chancery  Division,  645.     1880. 

23.  —  Wherever  the  judgment  creditor  of 
a  railway  company  is  unpaid,  the  appoint- 
ment of  a  receiver  or  manager  is  a  matter  of 
right.    lb. 

24.  Supplemental  proceedings.  In  pro- 
ceedings supplementary  to  execution,  insti- 
tuted under  g  532  of  the  Code,  against  the 
execution  defendant,  a  railway  company,  and 
either  its  debtor  or  the  custodian  of  its  prop- 
erty, the  answers  of  the  defendants  under 
oath,  in  denial  either  of  the  possession  of  such 
property  or  of  the  existence  of  the  alleged 
indebtedness,  are  not  conclusive  upon  any 
question  of  fact  involved  therein;  but,  as  to 
any  such  question,  issues  may  be  joined  by  or 
between  the  plaintiff  and  the  defendants,  or 
either  of  them,  or  by  and  between  the  de- 
fendants, and  such  issues  may  be  heard  and 
deterniined  in  the  same  manner  as  other 
issues  of  law  or  fact.  Toledo,  Wabash  and 
Western  B'y  Co.  v.  Howes,  63  Ind. ,  458.    1879. 
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Ferry  Boat  —  Act  of  God  —  C.  O.  D. 


EXPERTS. 

Bee  Evidence;  Eminent  Domain;  Injubibs  to  Domestic 
Animals. 


EXPLOSIONS. 

See  Injuries  to  Employes. 

1.  Ferry  boat ;  lease.  If  a  steamer,  while 
being  run  under  a  lease,  is  lost  by  explosion, 
it  is  a  question  of  fact  for  the  jury  whether 
the  lessee  used  all  reasonable  skill,  and 
whether  the  explosion  was  one  which  human 
BkUl  could  have  prevented.  Stewart  v. 
Western  Union  B.  B.  Co.,  4  Bissell  (U.  S.  C. 
C),  362.     1869. 


EXPRESS  COMPANIES. 

1.  Act  of  God.  Admitting  that  an  express 
company  is  responsible  for  the  fault  of  a 
railroad  company  over  whose  line  it  cai-ries, 
the  fact  that  d,  bridge  was  carried  away  by  a 
freshet  of  unusual  violence  is  not  such  de- 
fault or  negligence  in  the  railroad  company 
as  will  make  the  express  company  responsi- 
ble for  the  loss  of  perishable  ijroperty  occa- 
sioned by  a  delay  thus  made  inevitable. 
American  Express  Co.  v.  Smith,  33  Ohio  St., 
511.     1878. 

2.  —  In  an  action  against  an  express  coni- 
pany  for  the  loss  of  a  trunk,  the  case  was 
submitted  to  the  superior  court  on  an  agreed 
statement  of  facts,  from  which  it  appeared 
that  a  flood  carried  away  a  railway  bridge; 
that  the  cars  went  thi-ough  the  opening  in 
the  bridge,  and  were  with  the  trunk  de- 
stroyed by  fire,  through  no  fault  of  the  car- 
rier ;  that  the  carrier,  to  avoid  litigation  in 
settling  losses  connected  with  the  disaster, 
adopted  a  rule  to  pay  $50  to  all  claimants, 
where  no  value  was  declared  at  the  time  of 
shiiimerit;  that  no  value  was  declared  in  this 
case,  and  tlie  company's  agent  wrote  a  letter 
to  the  plaintiff  declining  to  pay  more  than 
$50,  on  the  ground  that  the  value  was  not 
declared  at  the  time  of  shipment,  and  offer- 
ing to  pay  this  amount.  It  was  also  agreed 
tliat  if  the  plaintiff  was  entitled  to  recover, 
judgment  for  $175  was  to  be  entered  for  him. 
The  superior  court  entered  judgment  for  the 
plaintiff.  i/pZrf,  on  appeal,  thstt  the  judgment 
below  proceeded  upon  the  inference  of  fact 


that  the  letter  of  the  agent  admitted  a  liar , 
bility  to  some  extent,  and  that  the  judgment , 
should  be  affirmed.     Fox  v.  Adams  Express 
Co.,  116  Mass.,  393.     1874. 

3.  Agent's  bond.     An  express  company 
employed  a  messenger  and  required  him  to. 
give    bond.     The    bond    provided  that   he, 
should   "well    and    truly  perform   all   the, 
duties  required  of   him  in  any  position  or, 
place  to  which  he  may  be  assigned  in  said 
employment,  and  well  and  truly  account  for 
all  mopey  and  property  of  every  description ; 
which  may  come  into  his  possession  or  con- 
trol, or  for  which  he  may  have  given  his  re- : 
ceipt  by  reason  of   said  employment,  and 
make  good  all  loss  or  damage  which  may 
happen  to  such  money  or  property  while 
under  his   control,   for  which  he  may  be 
legally  responsible,  and  indemnify  and  save 
harmless  the  said  company  from  all  liability , 
on  account  of  his  fault  or  neglect."    Held, . 
that  as  between  the  company  and  the  mes- , 
senger  his  liability  was  not  that  of  a  com-, 
mon    carrier,    but  that    of    an  agent,  and, 
depended    on    his  diligence  or  negligence. , 
Soutliern  Express  Co.  v.  Frink,  67  Ga.,  201. 
1881. 

i.  Birds.    Whether  live  pigeons  would  ho 
regarded  in  any  case  as  common  law  freight, 
for  an  express  company  conducting  as  com- . 
mon  carriers,  queiy  ?    In  a  suit  for  freight , 
for  carrying  live  pigeons,  where  neither  the 
pleadings  nor  the  evidence  indicated  in  what 
character  the  plaintiffs  conducted  the  carry-, 
ing,  the  refusal  of  requests  to  charge  whiqh 
seek  to  avert  liability  fof  injury  to  the  pig- . 
eons  carried,  upon  an  assumption  that  com-, 
mon  carriers  are  not  liable  for  such  injury 
to  live  animals  in  the  course  of  transporta- , 
tion,  is  not  error.     American  Merchants'  Un- 
ion Express  Co.  v.  Phillips,  39  Mich.,  515. 
1874. 

5.  —  The  refusal  to  charge  that  the  plaint- , 
iff  was  not  required  to  feed  and  water  the 
birds  in  the  absence  of  an  agreement  to  do, 
so,  and  the  submission  of  tjie  fact  of  not 
feeding  and  watering  to  the  jury  to  be  oon-  ■ 
sidered  as  one,  among  others,  going  to  show 
actionable  neglect,  held  not  error.    lb. 

6.  C.  0. 1).    The  letters   "C.  O.  D.,"used! 
in  a  complaint  against  an  express  company, 
have    acquired,  in    the    commerce   of   the 
country,  such  a  fixed  and  determinate  mean- 
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■  ing,  that  courts  and  juries,  from  their  gen- 
.  eral  information,  may  readily  understand 
.  what  they  mean.     If  such  a  complaint  were 

defective  for  want  of  an  allegation  of  their 
.  meaning,  the  defect  is  one  to  be  reached  by 

a  motion  to  make  more  specific ;  a  motion  in 
:  arrest  of  judgment  would  not  reach  such 

defect.     United  States  Express  Co.  v.  Keefer, 

59  Ind.,  263.     1877. 

7.  —  The  courts  will  not  take  judicial 
notice  of  the  meaning  of  commercial  ab- 
breviations, such  as  C.  O.  D.  McNichol  v. 
Pacific  Express  Co.,  13  Mo.  App.,  401.    1883. 

8.  —  The  general  rule  is,  that  actions 
against  carriers  for  the  loss  of  goods  must 

-  be  brought  in  the  name  of  the  consignee ;  but 
where  the  goods  are  shipped,  marked  "CO. 
■D.,"  the  contract  of  the  common  carrier  is 
to  "collect  on  delives-y,''  and  return  to  the 
consignor  the  charges  on  the  goods ;  and  the 
consignor  may  sue  on  such  contract,  where 
neither  the  goods  nor  the  charges  thereon  are 
returned  to  him.  United  States  Express  Co. 
V.  Keefer,  59  Ind.,  263.     1877. 

5).  —  The  act  of  an  express  company,  in 
receiving  a  payment  conditionally  made, 
held  to  be  ratified  under  the  facts  of  a  par- 

■  ticular  case.  Brooks  v.  American  Express 
Co.,  14  Hun  (N.  Y.),  384.     1878. 

10.  —  Where  goods,  sent  "  C.  O.  D.,"  are 

■  fraudulently  obtained  by  the  consignee  from 
the  express  company,  without  payment,  the 
company  may  maintain  replevin  for  the 
goods.  American  Merchants'  Union  Express 
Co.  V.  Willsie,  79  111.,  93.     1875. 

11.  —  Where  goods  transported  by  an  ex- 
press company  are  by  it  tendered  to  the  con- 
signee, and  he  fails  to  receive  and  pay  for 
.them,  it  is  the  duty  of  the  company  to  notify 
the  consignor  of  the  goods,  and  when  this  is 
done  the  company  is  relieved  of  the  respon- 
sibility as  a  common  carrier,  and  holds  the 

.  goods  subject  to  the  order  of  the  consignor, 
but  not  before.  American  Merchants'  Union 
Express  Co.  v.  Wolf,  79  111.,  430.     1875. 

12.  —  The  fact  that  goods  are  shipped, 
marked  "C.  O.  D.,"  for  the  carrier  to  col- 

.  lect  the  price  from  the  consignee,  does  not 

change  the  liability  of  the  carrier  in  case  of 

loss  by  fire  after  the  goods  arrive  at  their 

destination.    Gibson  v.  American  Merchants' 

.  Union  Express  Co.,1  Hun  (N.  Y.),  387.    1874. 

,    13.  —  EYidsuce  held  insufficient  to  sustain 


a  judgment  against  an  express  company  for 
failure  to  deliver  goods  and  collect  on  deliv- 
ery. Adams  Express  Co.  v.  McConnell,  9 
Amer.  &  Eng.  R.  R.  Cases,  240;  27  Kans., 
238.     1883. 

14.  Collections.  Where  an  express  com- 
pany receives  a  note  for  collection  beyond 
its  terminus,  and  by  negligence  fails  to 
make  the  collection,  it  is  liable  for  the  dam- 
ages resulting  from  such  neglect.  Knapp  v. 
U.  S.  and  Canada  Express  Co.,  55  N.  H., 
348.     1875. 

15.  — Where  ah  express  company  took  a 
check  to  carry  for  collection  and  the  bank 
failed,  there  being  no  unreasonable  delay  on 
the  part  of  the  defendant,  it  was  held  not  to 
be  liable  for  the  loss.  Eiswald  v.  Southern 
Express  Co.,  60  Ga.,  496.     1878. 

16.  Common  carriers.  An  express  com- 
pany that  receives  and  transports  goods 
from  one  place  to  another  for  a  compensa- 
tion, in  the  ordinary  means  of  conveyance^ 
is  a  common  carrier,  although  not  the 
owner  and  having  no  interest  in  the  convey- 
ance by  which  the  goods  are  transported. 
United  States  Express  Co.  v.  Backman.  38 
Ohio  St.,  144,  1875;  14  Amer.  R'yRep.,  83. 

17.  Connecting  lines.  In  case  for  money 
delivered  to  the  agent  of  an  express  com- 
pany to  be  sent  to  a  place  beyond  the  route 
of  the  company,  it  appeared  that  plaintiff 
paid  charges  through,  and  received  a  re- 
ceipt for  the  money  to  be  sent  containing  a 
memorandum  of  such  payment.  Held,  that 
on  the  facts,  there  was  not  a  special  contract 
to  carry  to  destination.  Hadd  v.  U.  S.  and 
Canada  Express  Co.,  53  Vt.,  383,  1880;  6 
Amer.  &  Eng.  R.  R.  Cases,  443.    . 

18.  —  In  the  absence  of  special  contract, 
a  common  carrier  receiving  a  parcel  marked 
to  a  point  beyond  its  route,  but  having  no 
special  business  relationship  v^ith  tlie  car- 
rier on  the  connecting  line,  is  responsible, 
as  such  carrier,  only  for  safe  and  seasonable 
delivery  at  the  end  of  its  own  route  to  the 
carrier  next  in  the  line  of  transportation. 
lb. 

19.  —  The  reception  by  an  express  com- 
pany of  a  package  for  transportation  to  a 
point  beyond  its  route,  and  thie  receipt  of 
the  entire  compensation  for  the'  transporta- 
tion to  that  point,  is  suificient  to  make  out 
ai  prima  fade  case  of  contract  to  carry  arid 
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deliver  the  package  to  that  point.  St.  John 
V.  Express  Co.,  1  Woods  (U.  S.  C.  C),  613. 
1871. 

20.  — A  consignor  delivered  to  the  Adams 
Express  Co.  a  package,  said  to  contain 
$353.35,  which  was  received  by  the  company 
for  transportation,  and  a  receipt  given  there- 
for, containing  this  clause:  "Upon  the 
special  acceptance  and,  agreement  that  this 
company  is  to  forward  the  same  to  its  agent 
nearest,  or  most  convenient,  to  destination 
only,  and  then  deliver  the  same  to  other 
parties  to  complete  the  transportation ;  such 
delivery  to  terminate  all  liability  of  this 
company  for  such  package."  The  Adams 
Express  Co.  transported  the  package  a  part 
of  the  distance,  and  then  transferred  it  to 
the  TJ.  S.  Express  Co.,  which  delivered  it  to 
the  consignee,  where  the  amount  inclosed 
was  found  to  be  $100.50  short.  Upon  suit 
by  the  consignor  against  the  Adams.Express 
Co.  for  the  amount  of  such  deficit,  held,  that 
the  evidence  was  admissible  on  behalf  of 
the  defendant  to  show  that  it  had  delivered 
the  package  to  its  agent  nearest  to  the  point 
of  destination,  and  that  its  agent  had  there 
delivered  the  package  to  other  parties  to 
complete  the  transportation,  and  to  show 
further  that  the  package,  when  received 
from  the  consignor,  was  securely  sealed, 
and  that  it  was  delivered  just  as  it  was  re- 
ceived, in  good  order,  without  being  broken 
or  mutilated.  Snider  v.  Adams  Express  Co. , 
63  Mo.,  376,  1876;  20  Amer.  R'y  Rep.,  435. 

21.  —  PlaintiflE's  Clerk  delivered  to  de- 
fendant a  box  of  goods  for  transportation 
to  a  point  beyond  defendant's  lines,  and 
upon  the  lines  of  another  express  company. 
The  box  was  directed  to  "  S.  F.  D.,''  and  the 
company  was  directed  to  collect  on  delivery, 
of  the  consignee,  $45.  At  the  time  the  box 
was  delivered  to  defendant,  a  receipt  filled 
out  by  plaintiff's  clerk  was  given  by  defend- 
ant, in  which  it  was  stated  that  defendant 
only  undertook  to  carry  the  box  to  the  point 
on  its  own  lines  nearest  the  point  of  destina- 
tion, to  there  deliver  it  to  the  other  com- 
pany ;  that  defendant  should  be  liable  only 
as  forwarder  and  not  for  loss  by  fire,  and 
that  it  should  not  be  liable  for  loss  at  a  point 
not  on  its  own  lines.  The  box  was  delivered 
by  defendant  to  the  other  company  at  a 
point  on  defendant's  lines  nearest  the  desti- 


nation of  the  box,  and  was  by  that  company 
tendered  to  the  consignee,  who  I'efused  to 
pay  the  charges.  It  was  then  taken  to  the 
storehouse  of  that  company,  in  the  same 
place,  and  while  there  destroyed  by  fire. 
Held,  that  plaintiff  had  legal  knowledge  of 
the  contents  of  the  receipt ;  that  under  its 
provisions  defendant  was  not  liable  for  loss 
after  delivering  the  box  to  the  next  carrier 
in  the  usual  course  of  business,  and  the  di- 
rection to  collect  on  delivery  did  not  change 
the  character  of  the  shipment  so  as  to  make 
defendant  liable.  Gibson  v.  American  Mer- 
chants' Union  Express  Co.,  3  Thompson  & 
Cook  {N.  Y.  Supreme  Ct.),  501.     18T4. 

22.  —  Where  goods  are  delivered  to  a 
common  carrier  tobecaiTied  to  a  designated 
place,  and  the  charges  for  transportation  Co 
that  place  paid  in  full,  and  the  goods  are  re- 
ceived by  the  carrier  without  any  contract 
limiting  its  liability,  such  carxier  is  respon- 
ble  for  the  delivery  of  the  goods  at  the  place 
designated,  notwithstanding  its  line  ends  be- 
fore reaching  such  place,  and  the  goods  are 
delivered  to  another  carrier  in  good  order  at 
the  termination  of  its  line.  Adams  Express 
Co.  V.  Wilson,  81  111.,  339.     1876. 

23.  —  When  a  common  carrier  receives 
express  goods,  the  question  whether  the  car- 
rier conti'acts  to  transport  said  goods  to 
their  destination,  or  only  to  deliver  them 
safely  to  the  next  carrier  at  the  point  near- 
est or  most  convenient  to  the  destination,  is 
one  of  fact  for  the  jury,  dependent  upon 
the  circumstances.  Philadelphia  and  Read- 
ing R.  B.  Co.  V.  Ramsey,  89  Pa.  St.,  474. 
1879. 

24.  —  Where  goods  ai-e  delivered  to  an 
express  company  under  a  written  contract, 
which  limits  its  liability  as  a  common  car- 
rier, and  provides  that  the  goods  may  be  de- 
livered to  a  connecting  line  to  be  carried, 
and  that  such  other  line  shall  be  entitled  to 
all  the  stipulations  and  conditions  of  the 
contract,  another  company  to  whom  the 
goods  are  delivered  becomes  entitled  to  , 
the  benefit  of  the  limitations  of  the  con- 
tract. Levy  V.  Southern  Express  Co.,  4  So. 
Car.,  234.     1872. 

25.  Contract  limiting  liability.  A  party 
engaged  as  a  common  carrier  cannot,  by  de- 
claring or  stipulating  that  he  shall  not  be  so 
considered,  divest  himself  of  the  liability 
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attached  to  tiie  fixed  legal  character  of  that 
occupation.  Bank  of  Kentucky  «.  Adams 
Express  Co. ,  93  XT.  S.,  174.     IWB. 

26.  —  A,  common  carrier  may  limit  his 
liability  by  special  contract,  provided  such 
contract  does  not  exempt  from  losses  by  neg- 
ligence or  misconduct.  Southern  Express 
Co.  V.  Hunnicutt,  54  Miss.,  566,  1877;  Bosco- 
mtz  V.  Adams  Eocpress  Co. ,  93  111. ,  533.    1879. 

27.  —  An  exception  in  its  bill  of  lading, 
"that  the  express  company  is  not  to  be  liable 
in  any  manner  or  to  any  extent  for  any  loss 
or  damage  or  detention  of  such  package,  or 
its  contents,  or  of  any  portion  thereof,  occa- 
sioned by  fire,"  does  not  excuse  the  company 
from  liability  for  the  loss  of  such  package  by 
fire,  if  caused  by  the  negligence  of  a  railroad 
company  to  which  the  former  had  confided 
a  part  of  the  duty  it  had  assumed.  Bank  of 
Kentucky  v.  Adams  Express  Co.,  93  U.  S., 
174.    1876. 

28.  —  A  stipulation  in  a  receipt  exempting 
an  express  oompaiiy  from  liability  "for  any 
loss  or  damage  by  fire  "  does  not  relieve  such 
company  where  such  loss  occurred" through 
the  negligence  of  a  railroad  company  em- 
ployed by  the  express  company  to  transport 
the  goods  in  controversy.  Muser  v.  Ameri- 
can Express  Co.,  1  Federal  Reporter,  382. 
1880. 

29.  —  Where  a  person  sends  goods  by  an 
express  company  and  they  fail  to  arrive  at 
their  destination,  that  raises  against  the 
company  the  presumption  of  the  want  of 
ordinary  care.  The  company  has  it  within 
its  power  to  trace  the  goods  and  discover 
where  they  were  lost,  whilst  it  is  not  so  with 
the  shipper,  and  hence  the  burden  is  upon 
the  cari'ier  to  show  that  he  has  used  reason- 
able care,  notwithstanding  he  may  have 
stipulated  that  he  was  only  to  be  held  liable 
for  gross  negligence.  Adams  Express  Co.  v. 
Stettaners,  61  111.,  184.     1871. 

30.  —  A  contract  limiting  liability  of  an 
express  company  will  not  release  it  from 
liability  for  negligence,  unless  such  exemp- 
tion is  expressly  agreed  to.  Magnin  v.  IJins- 
more,  56  N.Y.,  168.     1874.      ■ 

31.  —  An  express  company,  upon  receiving 
goods  for  transportation,  gave  a  receipt  in 
which  it  was  provided  the  company  should 
not  be  liable,  in  case  of  loss,  for  over  $50, 
unless  the  value  was  therein  stated,  and  not 


liable  for  any  loss  unless  the  claim  therefor 
was  made  in  writing  within  thirty  days,  etc. 
Held,  that  these  conditions  did  not  limit  the 
liability  of  the  company  for  damages  caused 
by  its  own  negligent  delay  to  deliver  the 
goods  sent.  Vroman  v.  American  Merchants' 
Union  Express  Co.,  5  Thompson  &  Cook  (N. 
Y.  Supreme  Ct.),  82.     1874. 

32.  —  An  express  company  cannot  exon- 
erate itself  from  liability  for  tlie  negligence 
of  its  agents  and  employes  by  stipulations 
contained  in  its  receipts.  Muser  v.  Holland, 
17  Blatchford  (U.  S.  C.  C),  413.     1880. 

33.  —  A  statute  of  the  state  of  Illinois, 
w^hich  prohibits  a  common  carrier  from  lim- 
iting its  liability,  does  not  apply  where  the 
shipper  refused  to  inform  the  carrier  of  the 

.value  of  the  goods  at  the  time  they  were 
shipped.  Mather  v.  American  Express  Co., 
2  Federal  Reporter,  49 ;  9  Bissell  (U.  S.  C. 
C),  393.     1880. 

34.  —  Where  a  trunk  containing  monej 
and  jewelry  to  the  amount  of  $350  was  de- 
livered to  an  express  company  with  notice 
of  the  contents  or  value,  and  the.  receipt 
contained  stipulations  that  the  company 
would  be  liable  for  loss  or  damage  to  goods 
only  when  specially  insured  by  tlie  terms  of 
the  receipt,  and  in  no  case  for  more  than 
$50,  unless  a  greater  value  be  specified,  held, 
that  it  was  proper  to  refuse  to  charge  the 
jury,  as  matter  of  law,  that  the  company 
had  the  right  to  assume  that  the  trunk  did 
not  contain  articles  of  special  value,  and 
for  such  articles  it  was  not  then  liable,  nor 
for  any  injury  to  the  trunk  beyond  $50. 
ZiBvy  V.  Southern  Express  Co.,  4  So.  Car., 
234.     1873. 

35.  —  Where  no  receipt  is  given  at  the 
time  a  package  is  delivered  to  an  express 
company  for  transportation,  the  company 
cannot  limit  its  liability  by  a  receipt  after- 
wards given,  when  the  proof  negatives  all 
presumption  of  any  knowledge  on  the  part 
of  the  shipper  that  the  receipt  contained  a 
clause  limiting  the  carrier's  liability,  or  that 
the  carrier  claimed  any  such  limitation^ 
American  Express  Co.  w.  Spellman,  90  111., 
455.     1878. 

36.  —  Where  a  party  forwarding  a  money 
package  to  Austin,  in  Nevada,  took  a  receipt 
from  an  express  compa,ny  in  Illinois,  which 
stated  that  the  company  undertook  to  for- 
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ward  the  package  "  to  the  nearest  point  of 
destination  reached  by  this  company,"  and 
the  company  carried  the  same  safely  to 
Atchison,  the  nearest  point  to  Austin 
reached  by  its  line,  and  from  there  for- 
warded the  same  by  the  Overland  Stage 
Co.,  through  whose  delay  it  did  not  reach 
its  destination  until  after  the  consignee  had 
-left,  and  heavy  charges  were  made  for  its 
return,  held,  that  if  the  consignor  assented 
to  the  limitation  of  the  company's  liability 
as  stated  in  the  receipt,  it  became  his  con- 
tract as  fully  as  if  he  had  signed  it,  and  he 
was  bound  by  its  terms,  and  could  not  hold 
the  express  company  liable  for  the  acts  of 
the  stage  company.  United  States  Express 
Co.  V.  Haines,  67  III,  137.     1873. 

37.  Defective  packing  of  goods.  A  car- 
rier may  refuse  to  receive  for  carriage  an 
•article  which  is  improperly  packed,  but  if 
he  accepts  it  he  is  bound  to  exercise  due  care 
for  its  safe  carriage;  and  if,  while  in  his 
charge,  the  property  is  injured,  the  burden 
is  upon  him  to  show  that  the  injury  is  attrib- 
utable ,to  the  defective  packing,  and  not  to 
any  fault  or  neglect  on  his  part.     Union  Ex- 

•  press  Co.  v.  Graham,  36  Ohio  St.,  595.    1875. 

38.  Delay  —  failure  to  deliver  life  in- 
surance preminin  ;  damages.  The  plaint- 
iff's intestate  delivered  to  the  defendant's 
agent  at  Castine  $34.90,  to  be  forwarded  to 
Belfast  and  there  delivered  to  the  agent  of 
the  Continental  Life  Ins.  Co.  The  money 
was  sent  for  the  purpose  of  paying  the  in- 
testate's semi-annual  premium  on  his  life 
policy.  Which  would  by  its  terms  lapse  if  the 
premium  was  not  paid  on  or  before  eight 
days  thereafter;  of  all  which  the  defend- 
ant's agent  had  notice,  but  failed  to  deliver 
the  money.  Held,  that  primarily  the  defend- 
ant would  be  liable  in  damages  for  the  net 
value  of  the  policy  on  the  day  of  its  lapse, 
both  parties  having  presumably  contem- 
plated such  damages  from  knowledge  of  the 
circumstances.  Also,  held,  that  it  was  in-  '■ 
i^urabent  upon  the  plaintiff's  intestate  to  use 
ordinary  care  and  take  all  reasonable  meas- 
ui-es  within  his  knowledge  and  power  to  re- 
instate himself  with  the  insurance  company, 
or  to  reinsure,  and  that  he  cannot  recover 
damages  for  such  loss  as  he  might  have  thus 
prevented.  Orindle  v.  Eastern  Express  Co.; 
67  Me.,  317.     1877. 


89.  —  handbills  for  concert.  A  concert 
singer  contracted  with  certain  persons  to 
give  a  co&cert  at  a  certain  place,  and  the 
latter  expressly  stipulated  that  she  should 
furnish  them  the  posters  announcing  it 
not  later  than  the  31st  inst.  The  posters 
were  printed  in  another  town,  and  were  de- 
livered to  the  express  company  on  the  even- 
ing of  the  30th  to  be  forwarded.  The  person 
in  charge  of  the  oflfioe  was  informed  that 
the  forwarders  wanted  the  package  to  go  on 
"No.  5,"  in  order  to  make  connection,  as 
they  did  not  want  it  to  be  delayed.  Nothing 
was  said  about  its  contents  or  purpose  or 
any  necessity  for  its  delivery  next  day,  nor 
was  any  departure  from  the  usual  course  of 
business  asked  for.  The  package  was  sent 
by  train  No.  5,  but  owing  to  the  running  ar- 
rangements, it  did  not  reach  its  destination 
until  the  evening  of  the  3Ist,  and  could  not 
be  delivered  until  the  next  day.  The  parties 
who  had  contracted  for  the  concert  accord- 
ingly canceled  the  arrangement,  and  the 
concert  singer  sued  the  express  company  for 
negligence  in  not  making  seasonable  car- 
riage and  delivery  of  the  package.  Held, 
that  the  action  could  not  lie.  United  States 
Express  Co.  v.  Root,  47  Mich.,  331.     1881. 

40.  Delivery.  An  express  company  is  not 
only  required,  as  a  common  cai-rier,  to  trans- 
port the  goods  to  the  place  of  destination, 
but  the  further  duty  is  enjoined  upon  it 
to  deliver  the  goods  to  the  consigoee  at 
his  residence  or  place  of  business.  Avierican 
Merchants'  Union  Express  Co.  v.  Wolfe,  79 
III.,  480.     1875. 

41.  — goods  addressed  to  two  persons; 
delivery  to  eitlier.  C,  having  an  order  for 
goods,  borrowed  money  of  W.  to  enable  him 
to  fill  the  order,  and,  upon  shipping  the 
goods,  both  C.  and  W.  requested  the  pur- 
chaser to  send  the  purch.ose  money  to  W., 
but  he  sent  it  by  express  in  a  package  ad- 
dressed to  C.  &  W.,  jointly.  Heldf  that  al- 
though there  was  no  such  firm  as  C.  &  W., 
notice  or  delivery  to  either  one  of  thera  was 
notice  or  delivery  to  both.  Wells  v.  Ameri- 
can Express  Co.,  44  Wis.,  343.   '1878. 

42.  —  The  mere  fact,  known  to  the  ex- 
press company's  agent  at  the  office  of  deliv-  / 
erjr,  that  W.  had  shipped  goods  to  the  sender 
of  the  package,  and  had  sent  ,to  the  proper 
agent  of  such  company  a  bill  of  the  goods 
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for  collection  from  him,  which  had  been  re- 
turned unpaid,  would  not  render  the  express 
company  liable  to  W.  for  the  value  of  the 
package,  or  of  W.'s  interest  therein,  after 
its  delivery  to  C.     lb. 

43.  Delivery  of  package;  authority  to 
receive  it.  It  is  a  question  of  fact,  whether 
one  who,  while  in  the  employ  of  another  as 
a  book-keepef,  occasionally  received  pack- 
ages of  goods  sent  by  express  to  his  princi- 
pal, and  was  in  the  habit  of  receiving  his 
mail,  had  authority  to  receive  and  receipt 
for  a  money  package  of  his  principal,  after 
his  employment  ceased.  Amei-ican  Mer- 
chants' Union  Express  Co.  v.  Milk,  73  111., 
224.    1874. 

44.  Delivery  to  wrong  person.  An  ex- 
press company,  well  knowing  that  certain 
goods,  received  by  it  for  transportation  to  a 
place  mentioned  in  its  receipt,  were  the 
property  of  the  shipper,  delivered  them 
without  his  knowledge  to  a  third  person,  at 
the  place  of  shipment,  on  the  order  of  the 
consignee.  Held,  that  the  company  was 
liable  to  the  shipper  for  the  value  of  the 
goods.  ^Southern  Express  Co.  v.  Dickson,  94 
U.  S.,  549.     1876. 

45.  —  A  high  degree  of  care  is  required 
at  the  hands  of  an  express  company.  The 
delivery  of  a  money  package  by  such  com- 
pany to  an  unauthorized  person  was  held  to 
render  the  company  liable.  Southern  Ex- 
press Co.  V.  Van  Meter,  17  Fla.,  783.     1880. 

46.  —  It  is  the  duty  of  an  express  com- 
I  pany,  upon  receiving  a  package  of  money 

to  be  forwarded,  to  safely  carry  and  deliver 
it  to  the  consignee.  It  is  not  discharged  by 
delivering  the  same  to  another  on  a  forged 
order  of  the  owner.  American  Merchants' 
Union  Eoepress  Co.  v.  Milk,  73  111.,  334. 
1874. 

47.  —  In  a  suit  against  an  express  company 
to  recover  for  money  intrusted  to  it  by  the 
plaintiff  for  delivery  to  another,  and  alleged 
to  have  been  lost,  the  jury,  with  their  gen- 
eral verdict  for  the  plaintiff,  found  specially, 
in  answer  to  interrogatories,  that  the  money 
had  been  received  from  the  plaintiff,  by  the 
agent  of  the  company,  for  delivery  to  the 
consignee,  and  that  the  package  containing 
it  had  been  delivered  by  another  agent,  with 
the  seals  unbroken,  to  one  not  the  con- 
signee.   Hdd,  the  evidence  not  being  in  the 
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record,  that  the  answers  are  not  inconsistent 
with  the  genei-al  verdict.  Monroe  v.  Adams 
Express  Co.,  65  Ind.,  60.     1878. 

48.  Fire ;  negligence.  Goods  were  placed 
in  a  wooden  car  about  five  years  old,  well 
finished  and  in  good  order,  having  sliding 
doors  in  the  middle  of  the  sides,  with  a  crevice 
between  the  doors  and  the  side  of  the  car 
through  which  a  spark  might  pass;  the  car 
was  placed  next  to  the  engine,  which  was 
wood-burning,  and  the  express  messenger 
was  in  the  first  passenger  car,  with  another 
car  between  him  and  the  first  car,  so  that  he 
could  not  see  it,  and  the  engine  was  emitting 
a  stream  of  sparks  from  the  time  the  train 
started.  The  court  below  referred  to  these 
facts  in  the  charge,  and  told  the  jury,  if  they 
found,  "  in  view  of  all  the  facts  and  evidence, 
that  the  defendant  omitted  to  do  what  a 
man  of  reasonable  care  and  caution  would 
have  done  under  the  circumstances  to  protect 
the  car  from  fire,  then  it  was  negligence." 
Held,  to  be  error.  Adams  Express  Co.  v. 
Sharpless,  77  Pa.  St.,  516.     1875. 

49.  —  Placing  the  car  next  to  the  engine, 
or  permitting  the  messenger  to  ride  in  the 
fi'ont  passenger  car,  was  not  evidence  of 
want  of  reasonable  and  ordinary  care.     lb. 

50.  ^-  Goods  were  sent  by  A.  directed  to 
B.  at  M.  They  were  delivered  to  an  express 
company's  agent  on  Thursday,  and  should 
have  reached  their  destination  the  same  day. 
They  were  sent  by  a  circuitous  route  and  did 
not  arrive  at  M.  until  Saturday  evening 
about  six  o'clock.  About  two  o'clock  on 
Saturday  afternoon  B.  called  at  the  office  for 
the  goods  and  was  informed  there  were  none 
there.  B.  lived  about  one  hundred  rods  from 
the  express  office  in  M.,  and  had  lived  there 
for  a  year,  and  was  well  known.  No  effort 
was  made  to  deliver  the  goods  to  him,  nor  any 
notice  given  of  their  arrival.  They  remained 
in  the  express  office  until  Tuesday  night, 
when  they  were  destroyed  by  fire.  Held, 
that  the  company  was  liable  for  their  loss. 
Union  Express  Co.  v.  Ohleman,  93  Pa.  St., 
323.     1879. 

51.  Goods  shipped  in  care  of  express 
company.  Where  goods  are  not  delivered  to 
an  express  company,  but  are  sent  by  railway 
to  their  destination  consigned  to  the  pur- 
chaser in  the  care  of  the  express  company's 
agent  at  that  place,  and  never  come  into  his 
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possession,  but  are  delivered  by  the  railway 
company  directly  to  the  purchaser,  -without 
fault  of  the  express  company  or  its  agent, 
and  a  bill  of  such  goods,  sent  also  to  such 
agent  for  collection,  not  being  paid  by  the 
purchaser,  is  pron;iptly  returaed  by  the 
agent,  no  liability  of  the  express  company 
to  the  consignor  is  created  by  these  facts. 
'^ells  V.  American  Express  Co.,  44  Wis.,  842. 
1878. 

52.  Injury  to  employes ;  pleading.  In  a 
suit  against  an  express  company  for  injuries 
received  while  in  its  employment,  an  allega- 
tion in  the  complaint  that  such  injuries  were 
caused  by  the  negligence  of  one  who  was 
the  "  agent  and  manager  of  the  said  com- 
pany's ofBce  "  in  the  city  where  the  plaintiff 
was  employed,  does  not,  in  the  absence  of 
further  allegations  showing  what  the  duties 
and  powers  of  such  agent  were,  create  the 
presumption  that  he  was  a  vice-principal  for 
whose  negligent  acts,  resulting  in  injury  to 
its  employes,  the  express  company  would  be 
liable.  .  Vwyer  v.  American  Express  Co. ,  55 
Wis.,  453,  1883;  8  Amer.  &Eng.  R.  R.  Cases, 
159. 

63.  —  And  especially  does  not  such  pre- 
sumption arise  where  the  complaint  further 
shows  that  the  acts  from  which  the  injury 
resulted  were  done  by  such  agent  while 
engaged  as  driver  of  the  team  drawing  goods 
between  the  company's  office  and  the  depots, 
and  while  defendant  was  riding  to  and  fro, 
assisting  .  in  ■  loading  .  and  unloading  such 
goods.    lb. 

54.  Limitation  as  to  time  of  presenting 
claim.  A  stipulation  in  print  at  the  foot  of 
the  receipt  of  an  express  company  for  a 
package  "  tBat  the  express  company  shall  not 
be  liable  for  any  loss,  unless  claim  therefor 
shall  be  made  in  writing  at  this  shipping 
office  within  thirty  days  from  this  date,  in  a 
statement  to  which  this  receipt  shall  be 
attached,"  is  a  condition  with  which  the 
owner  or  shipper  must  comply,  or  lose  his 
claim.  Southern  Express  Co.  v,  Hunnicutt, 
54  Miss.,  56(3.     1877. 

55.  —  A  stipulation  requiring  notice  of 
loss  to  be  given  to  a  carrier  within  thirty 
days  is  reasonable.  United  States  Express 
Co.  V.  Harris,  51  Ind.,  137.     1875. 

66.  —  A  clause  in  the  contract  of  an  ex- 
press company  that  "  it  is  not  to  be  held  lia- 


ble for  any  loss  or  damage  whatever,  unless 
claim  be  made  therefor  within  ninety  days 
from  the  delivery  to  it,"  held,  not  to  limit 
the  liability  of  the  company  in  an  action 
upon  the  contract  to  recover  for  the  non- 
delivery of  goods.  Porter  v.  Southern  Ex- 
press Co.,  4  So.  Car.,  185.     1872. 

67.  —  A  receipt  given  by  an  express  com- 
pany contained  a  clause  to  the  effect  that  the 
company  would  not  be  liable  for  loss  or  dam- 
age unless  the  claim  therefor  was  made  "in 
writing  within  thirty  days  from  the  accruing 
of  the  cause  of  action."  In  an  action  to  re- 
cover for  a  loss,  held,  that  the  clause  was  not 
in  the  nature  of  a  condition  precedent  to 
plaintiff's  right  to  recover,  as  it  assumes  the 
existence  of  a  cause  of  action  which  has 
accrued,  but  was  in  the  nature  of  a  limita- 
tion, and  could  not  be  availed  of  upon  trial 
unless  set  up  in  the  answer.  Westcott  v. 
Fargo,  61  N.  Y.,  542.     1875. 

58.  Loss  of  goods ;  action  by  stockholder. 
A  member  of  a  joint  stock  express  company 
may  maintain  an  action  against  it  in  the  man- 
ner prescribed  by  said  statute  (i.  e.,  against  its 
president  or  treasurer)  to  recover  for  goods 
lost  which  were  delivered  to  it  for  transpor- 
tation, the  same  as  if  he  was  not  connected 
with  the  company.     lb. 

59.  Loss  of  goods;  evidence.  Evidence 
that  A.  delivered  a  box  containing  his  prop- 
erty to  an  express  company  to  be  carried  to 
another  town;  that  the  box  was  directed  to 
B.  at  the  place  of  consignment ;  that  A.  had 
made  efforts  to  find  the  box,  but  had  not 
been  able  to  do  so ;  that  he  had  made  in- 
quiries at  both  towns  at  the  offices  of  the 
carrier ;  that  he  had  not  seen  the  box  since 
he  sent  it ;  that  ho  had  inquired  of  B.  about 
the  box,—  is  not  sufficient  evidencp  to  sustain 
an  action  by  A.  against  the  carrier  for  the 
value  of  the  box  and  its  contents,  although 
the  defendant  introduced  no  evidence.  Mor- 
ley  V.  Eastern  Eatress  Co.,  116  Mass.,  97. 
1874. 

60.  Messenger ;  action  against;  evidence; 
receipt.  Where  an  express  messengeris  sued 
by  the  company  for  the  value  of  a  package 
alleged  to  have  been  received  by  him,  and 
his  receipt  to  a  connecting  messenger  given 
in  the  usual  form,  is  introduced  in  evidence, 
it  is  proper  to  permit  the  defendant  to  testify 
and  deny  the  receipt  of  the  package,  not- 
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withstanding  the  receipt.  Swannv.  South- 
em  Express  Co.,  53  Miss.,  386.    1876. 

61.  Money;  carriag'e  of.  In  an  action 
against  an  express  company  for  the  loss  of 
money  delivered  to  it  to  be  carried  to,  and 
delivered  at,  a  certain  place,  it  is  only  neces- 
sary to  prove  the  delivery  of  the  money  to 
the  company,  and  its  failure  to  redeliver  the 
same.  United  States  v.  Pacific  Express  Co., 
15  Federal  Reporter,  867.     18S3. 

63.  —  Express  companies  arc  insurers  for 
the  safe  delivery  of  a  money  package  in- 
trusted to  them  for  delivery  to  another  per- 
son, and  nothing  can  excuse  them  from  their 
obligation  safely  to  carry  and  deliver  but  the 
act  of  Grod  or  the  public  enemy.  United 
States  Express  Co.  v.  Hutchins,  67  lU.,  348. 
1873. 

63.  —  If  an  express  company  has  a  settled 
and  uniform  rule  that  money  packages  must 
be  sealed  aud  indorsed  in  a  certain  way,  and 
such  rule  is  brought  home  to  the  knowledge 
of  the  consignor,  wbo  neglects  or  intention- 
ally omits  to  comply  with  it,  and  the  com- 
pany, in  ignorance  of  the  special  value  of  the 
package,  takes  oi-dinary  care  of  it  only,  the 
company  will  not  be  liable  for  the  loss.  If, 
however,  the  money  is  stolen  by  an  agent  of 
the  company,  and  the  company  recovers  the 
money  from  the  thief,  it  will  be  liable  for 
the  amount  so  recovered  upon  a  count  for 
money  had  and  received,  notwithstanding 
the  violation  of,  its  rules  by  the  consignor. 
St.  John  V.  Express  Co.,  1  Woods  (U.  S.  C. 
C),  613.    1871. 

64.  — A  package  of  money  belonging  to 
W.  alone  was  sent  by  express  directed  to 
W.  &  C,  and,  upon  W.'s  demanding  it  as 
sole  owner,  without  any  assignment  by  C.  of 
his  apparent  interest  to  W.,  or  written  order 
by  C.  to  deliver  to  W.,  or  offer  of  any  re- 
ceipt or  acquittance  from  both,  the  express 
company  refused  to  deliver  it  to  W.,  claim- 
ing that  the  money  had  been  subjected  to 
process  of  garnishment  in  its  hands.  Held, 
that  apart  from  the  question  of  garnishment, 
W,  may  recover  the  full  amount  of  such 
moneys.  WeUs  c.  Ameriean  Evspress  Co., 
55  Wis.,  23.     1883. 

65.  —  The  a  E.  Co.,  on  December  ^'i, 
1861,  undertook,  at  the  request  of  C.,  to 
carry  $100  from  Holly  Springs,  Miss.,  to 
Bowling  Green,  Ky.,  and  deliver  to  D.,  for  ■ 


which  C.  paid  $7.50;  and  on  January  4, 
1833,  undertook  in  like  manner  to  carry  $65, 
as  above  stated,  for  -which  C.  paid  $1.50. 
The  money  was  not  delivered.  C.  after- 
wards paid  D.  the  amount,  and  sued  the 
S.  E.  Co.  for  $165.  Held,  that  C.  was  the 
proper  party  to  recover  the  loss.  Southern 
Express  Co.  v.  Craft,  49  Miss.,  480.     1873. 

66.  —  The  shipper  is  a  party  in  interest  to 
the  contract,  and  it  does  not  lie  with  "the 
carrier  who  made  the  contract  with  him,  to 
say,  upon  a  breach  of  it,  that  he  is  not  enti- 
tled to  recover  damages,  unless  it  be  shown 
that  the  consignee  objects,  for  without  that 
it  will  be  presumed' that  the  suit  was  com- 
menced and  so  prosecuted  with  the  knowl- 
edge and  consent  of  the  consignee,  and  for 
his  benefit.     lb. 

67.  Postal  laws.  It  is  not  a  violation  of 
tlie  postofKce  laws  for  an  express  company 
to  carry  with  a  money  letter  or  package  an 
unstamped  letter  of  advice  concerning  said 
money.  It  was  the  intention  of  congress, 
in  the  act  of  March  3,  1845,  to  permit  an  un- 
unstamped  letter  of  advice  relating  merely 
to  the  article  shipped  to  be  transmitted  with, 
such  article.  United  States  v.  U.  S.  Express 
Co.,  5  Bissell  (U.  S.  C.  C),  91.     1869. 

68.  Railway  facilities.  A  railway  com- 
pany is  required  to  furnish  the  usual  and 
necessary  facilities  for  the  transaction  of  the 
business  of  express  companies.  Wells,  Fargo 
&  Co.  V.  Oregon  R'y  and  Navigation  Co.,  8 
Sawyer  (U.  S.  C.  C),  600,  1883 ;  Dinsmore  v. 
R.  R.  Companies,  3  Amer.  &  Eng.  R.  R. 
Cases  (U.  S.  C.  C),  594;  WeUs,  Fargo  <&  Co. 
V.  Oregon  ICy  and  Navigation  Co.,  18  Fed- 
eral Reporter,  517,  1883;  Wells  v.  Oregon  and 
C.  Ry  Co.,  18  Federal  Reporter,  667,  1883. 

69.  —  Railroad  companies,  as  common 
carreers,  are  not  authorized  to  carry  on  ex- 
press business.  As  such  carriers  they  are 
bound  to  provide  for  those  doing  an  express 
business  over  their  I'oads  reasonable  and 
necessary  facilities  for  such  b\isiness,  and  to 
all  upon  equal  terms.  They  cannot  insist 
upon  the  exclusive  right  to  do  such  business 
over'  their  lines  of  road,  nor  grant  such  right 
to  one  express  company  to  the  exclusion  of 
others,  but  are  bound  to  carry  for  every  one 
offering  to  do  the  same  sort  of  business  upon 
the  same  terras.  Where  an  express  com- 
pany had,  under-  special  contract,-  been  for 
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many  years  engaged  iu  that  business  over 
the  system  of  roads  controlled  by  defendant, 
and  had  built  vip  a  large  and  valuable  busi- 
ness, and  established  valuable  connections, 
all  of  which  vrould  be  much  depreciated  if 
defendant  should  be  allowed  to  refuse  to 
further  allow  it  to  carry  on  such  business 
over  its  line  of  road,  held,  that  for  that  rea- 
son an  injunction  restraining  such  action 
might  be  granted.  Dinsmore  ri.  Louisville, 
Cincinnati,  eta.,  R'y  Co.,  2  Federal  Reporter, 
465 ;  2  Flippin  (U.  S.  C.  C),  672.     1885. 

70.  —  The  rights  of  express  companies 
and  of  railway  companies  discussed  at 
length,  but  decision  reserved  until  final  hear- 
ing. Preliminary  injunction  denied..  Cam- 
blos  V.  Philadelphia  and  Reading  R.  R.  Co., 
9  Philadelphia  (U.  S.  C.  C),  411.     1873. 

71.  —  Railroad  companies  are  bound,  as 
common  carriers,  to  allow  express  com- 
panies to  do  business  on  their  roads,  and  to 
provide  such  conveyances,  by  special  cars  or 
otherwise,  attached  to  their  trains,  as  are 
required  for  the  safe  and  proper  transporta- 
tion of  express  matter,  and  they  are  bound 
to  extend  the  use  of  such  facilities  on  equal 
terms  to  all  who.  are  engaged  in  the  express 
business.  Southern  Express  Co.  v.  St.  Louis, 
Iron  Mountain  and  Southern  R'y  Co.,  10 
Federal  Reporter,  210;  3  McCrary  (U.  S.  C. 
C),  147,  154,  1882;  Same  v.  Memphis,  etc., 
R.  R.  Co.,  3  McCrary  (U.  S.  C.  g.),  570, 
1881. 

72.  —  A  contract  to  furnish  daily  such  an 
excessive  and  unnecessary  amount  of  space, 
in  the  cars  of  a  railroad  company,  for  the 
transportation  of  the  express  matter  of  any 
one  person  or  corporation,  as  will  disable 
such  railroad  from  serving  others  eqjially 
entitled  to  be  served  in  the  same  manner,  is 
illegal  and  void.  Such  contract  is  extortion- 
ate upon  the  express  company.  Texas  Ex- 
pi-ess  Co.  V.  Texas  and  Pacific  R'y  Co.,  6 
Federal  Reporter,  436.     1881. 

78.  —  A  temporary  injunction  gi-anted  to 
enjoin  a  raih'oad  company  from  charging  a 
certain  express  company  higher  rates  than 
were  charged  to  other  specified  companies 
by  the  same  railroad.  Southern  Express  Coi 
V.  Memphis,  etc.,  R.  R.  Co.,  8  Federal  Re- 
porter, 799;  3  McCrary  (U.  S.  C.  C),  570. 
1881. 

74.  —  Where  an  injunction  is  granted  re- 


quiring a  railway  company  to  furnish  facili- 
ties to  an  express  company  t6  continue  its 
business,  the  court  will  presume  that  past 
rates  paid  for  such  service  are  reasonable. 
Wells,  Fargo  &  Co.  v.  Oregon  R'y  and  Navi- 
gation Co.,  8  Sawyer  (IT.  S.  C.  C),  600.    1883. 

75.  —  A  railway  company  cannot  lawfully 
fix  upon  an  absolute  rate  of  compensation 
and  insist  upon  being  paid  by  express  com- 
panies in  advance  or  at  the  end  of  each  trip, 
Southern  Express  Co.  v.  St.  Louis,  Iron 
Mountain  and  Southern  R'y  Co.,  10  Federal 
Reporter,  310;  3  McCrary  (U.  S.  C.  C),  147, 
154.  1883.  See,  also.  Same  v.  Memphis,  etc., 
R.  R.  Co.,  3  McCrary  (U.  8.  C.  C),  570. 
1881. 

76.  —  A  railway  company  has  no  right  to 
open  and  inspect  packages  conveyed  over  its 
road  which  are  in  charge  of  an  express  com- 
pany. Southern  Express  Co.  v.  St.  Louis, 
Iron  Mountain  and  Southern  R'y  Co.,  10 
Federal  Reporter,  210 ;  3  McCrary  (U.  S.  C. 
C),  147.     1882. 

77.  —  The- refusal  of  a  railroad  company  , 
to  carry  an  express  company's  safes  and 
chests,  unless  it  was  allowed  to  open  the 
same  and  inspect  their  contents,  or  was  fur- 
nished with  an  inventory  of  such  contents, 
with  the  further  understanding  that  the  rail- 
road company  might,  whenever  it  saw  fit, 
open  and  inspect  the  safes  and  chests  of  the 
express  company,  and  also  collect  the  freight 
on  each  separate  article  or  pai'cel  contained 
therein,  as  if  each  had  been  shipped  by  itself, 
violates  both  the  express  company's  rights 
as  a  shipper,  and  the  terms  of  an  interlocu- 
tory judgment  temporarily  restraining  an 
interference  with  the  express  company's 
business.  Dinsmore  v.  Louisville,  New  Al- 
bany and  Chicago  R.  R.  Co.,  3  Federal  Re- 
porter, 593.     1880. 

78.  —  To  refuse  permission  to  express  mes- 
sengers or  agents  to  accompany  property  on 
the  steamboats  or  railroads  on  which  it  is  to 
be  carried,  and  to  deny  to  them  the  right  to 
the  custody  of  the  property  while  so  carried, 
would  be  destructive  of  the  express  business, 
and  of  the  rights  which  the  public  have  to 
the  use  of  such  steamboat?  and  railroads  for 
the  transportation  of  such  property  so  under 
the  control  of  such  messengers  or  agents. 
Southern  Express  Co.  v.  St.  Louis,  Iron 
Mountain  and  Southern  R'y  Co.,  10  Federal 
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Reporter,  869;  3  McCrarjr  (U.  S.  C.  C),  147, 
154.    1883. 

79.  —  Section  36  of  the,  incorporation  act 
(Or.  Laws,  533),  which  declares  a  railway  cor- 
poration formed  thereunder  to  be  a  common 
carrier,  and  empowers  it  "to  collect  and 
receive  such  tolls  or  freights  for  transporta- 
tion of  persons  or  property  thereon  as  it  may 
prescribe,"  authorizes  such  corporation  to 
take  reasonable  toll,  not  inconsistent  with  its 
character  and  obligation  as  a  common  car- 
rier, and  no  more,  and,  so  far,  it  constitutes 
a  contract  between  the  corporation- and  the 
state,  the  obligation  of  which  the  latter  can- 
not impair  nor  any  court  disregard.  Wells 
V.  Oregon  R'y  and  Navigation  Co.,  15  Federal 
Reporter,  561.     1883. 

80.  —  What  is  reasonable  compensation 
under  said  §  36,  when  the  parties  cannot 
agree  thereabout,  is  a  question  to  be  de- 
termined by  the  court ;  but  in  allowing  a 
provisional  injunction  requiring  E^  railway 
coi-poration  to  furnish  an  express  company 
with  the  facilities  theretofore  enjoyed  by  it, 
over  and  upon  its  road,  the  court  will  assume 
that  the  compensation  paid  for  such  past 
facilities  is  reasonable,  and  require  them  to 
be  furnished  under  the  injunction  at  the 
same  rate.    lb. 

81.  —  An  expi'ess  company  is  entitled  to 
some  notice  from  a  competing  railroad  of  an 
intended  change  in  rates  and  privileges  in 
the  conduct  of  the  express  business.  South- 
em  Express  Co.  v.  Louisville  and  Nashville 
R.  R.  Co.,  4  Federal  Reporter,  481.     1880. 

82.  —  A  railway  company  cannot  exercise 
a  supervision  over  a  rival  company  in  the 
conduct  of  the  express  business.    lb. 

83.  —  Nor  can  it  discriminate  in  its  own 
favor  in  the  conduct  of  the  express  busi- 
ness,   lb. 

84.  —  Railroad  companies  are  not  author- 
ized to  carry  on  an  express. business.  South- 
em  Express  Co.  v.  Memphis,  etc.,  R.  R. 
Co.,  8  Federal  Reporter,  799;  3  MoCrary 
(U.  S.  C.  C).  570.    1881. 

85.  —  A  railway  company  is  not  bound  to 
furnish  an  expressman  who  seeks  to  carry 
on  his  business  over  its  road  with  facilities 
and  accommodations  different  in  kind  from 
those  furnished  to  the  general  public;  and 
the  fact  that  it  has  furnished  him  with  such 
facilities  for  many  years,  and  that  he  has 


thereby  acquired  a  valuable  business,  is  im- 
material. Sargent  v.  Boston  and  Lowell 
R.  R.  Co.,  115  Mass.,  416.     1874. 

86.  —  The  statute  of  1867,  eh.  339,  oblig- 
ing each  railway  company  within  the  com- 
monwealth to  give  to  all  pei-sons  or  com- 
panies reasonable  and  equal  terms,  facilities 
and  accommodations  for  the  transportation 
of  merchandise,  does  not  render  it  unlawful 
for  such  a  company  to  carry  on  the  express 
business  itself,  and  to  refuse  to  allow  simi- 
lar privileges  to  another  person.    lb. 

87.  —  When  a  railway  company  may  law- 
fully refuse  to  furnish  a  person  desiring  to 
carry  on  an  express  business  over  its  road 
with  greater  facilities  than  are  furnished  to 
the  public  generally,  the  fact  that  the  corpo- 
ration carries  on  such  business  itself,  and 
that  this  is  ultra  vires,  is  immaterial.     lb. 

88.  Receipt.  A  receipt  of  an  express 
agent  of  goods  for  conveyance,  containing  a 
memorandum  of  agreement,  is  of  itself  evi- 
dence to  bind  the  company.  Porter  v. 
Southern  Express  Co.,  4  So.  Car.,  135. 
1873. 

89.  —  An  express  receipt  contained  a 
clause  limiting  the  liability  of  the  company 
to  the  risks  of  carriage  to  the  end  of  its 
route.  The  consignor  could  not  read,  and 
the  agent  read  the  principal  part  of  the  re- 
ceipt to  him,  but  did  not  read^  that  clause. 
Held,  that  as  that  clause  was  expressive 
only  of  the  company's  liability  under  the 
law,  the  omission  to  read  it  w:as  no  fraud  on 
the  consignor.  Such  a  receipt,  like  any 
simple  receipt,  may  be  explained  by  parol 
evidence.  Hadd  v.  U.  S.  and  Canada  Ex- 
press Co.,  53  Vt.,  335,  1880;  6  Amer.  &  Eng. 
R.  R.  Cases,  443. 

90.  —  use  of  wrong  blank.  Where,  in 
filling  up  a  receipt  for  goods  by  the  Adams 
Express  Co.,  a  blank  was  used  belonging  to 
the  United  States  Express  Co.,  and  the  name  ■ 
in  ink  in  the  blank  part  was  filled  with  the 
Adams  Express  Co.,  but  the  printed  part 
was  not  changed,  held, tthat  in  the  absence 
of  proof  dehors  the  receipt,  the  court  would 
not  determine  whether  the  limitation  of  lia- 
bility contained  in  the  printed  blank  in 
favor  of  the  United  States  Express  Co.  ap- 
plied to  the  Adams  Express  Co.,  but  that 
the  intent  of  the  parties  should  be  gathered 
from  all  tlie  circumstances  proved  on  the 
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trial.  Adams'Express  Co.  v.  Boskowitz,  107 
111.,  660.     1883. 

91.  Stolen  property.  Where  property  in 
possession  of  one  as  collateral  security  for  a 
debt  due  him  from  the  owner  is  stolen  from 
his  possession  and  delivered  to  an  express 
company,  the  possession  by  such  company 
is  unlawful,  and  when  a  demand  is  made 
upon  it  for  the  property  by  the  lawfully  au- 
thorized agent  of  the  one  from  whose 
possession  it  was  stolen,  it  should  surrender 
it  up,  and,  failing  to  do  so,  it  becomes  liable 
for  the  value  of  the  property.  United 
States  Eocpress  Co.  v.  Meints,  73  111.,  393. 
1874. 

02.  Sunday  laws.  Although  an  express 
coinpany  would  not  be  justified  in  trans- 
acting its  ordinary  business  or  receiving  and 
delivering  merchandise  on  Sunday,  yet  it 
may,  despite  the  provisions  of  the  Sunday 
clause  of  the  Penal  Code,  carry  express 
matter  through  the  city  of  New  York  on 
Sunday,  from  the  Jersey  City  ferry  to  the 
Grand  Central  depot,  and  if  the  police 
threaten  to  interfere  the  court  will  grant  an 
injunction  to  restrain  them  fi-om  such  in- 
terference. Adams  Express  Co.  v.  Board 
of  Polieet  65  Howard's  Practice  (N.  Y.),  73. 
1883. 

93.  Taxation.  A  city  which  is  author- 
ized by  its  charter  to  license,  tax  and  regu- 
late merchants,  agents,  express  companies, 
insurance  companies,  etc.,  has  power  to  im- 
pose an  ad  valorem  tax  upon  the  gross  an- 
nual receipts  of  an  express  company  from 
its  business  done  in  the  city,  and  such  tax 
does  not  violate  the  constitutional  require- 
ment of  uniformity  and  equality  because 
different  from  that  imposed  upon  merchants. 
That  requirement  is  complied  with  if  all 
persons  engaged  in  the  same  business  are 
taxed  alike.  American  Union  Express  Co.  v. 
City  of  St.  Joseph,  66  Mo.,  675.     1877. 

94.  —  A  tax  levied  by  state  authority  upon 
the  gross  receipts  of  an  express  company, 
whose  business  consists  in  receiving  goods 
to  be  delivered  at  points  outside  of  the  state, 
to  which  the  company's  line  does  not  ex- 
tend, is  not  a  violation  of  that  provision  of 
the  constitution  of  the  United  States  which 
confides  to  congress  alone  the  power  to  reg- 
ulate commerce  with  foreign  nations  and 
among  the  several  states.    lb. 


03.  Trover  against  carrier.  Goods  were 
delivered  to  an  express  company,  marked 
"C.  O.  D.,"  to  be  carried  to  the  consignee. 
The  consignee  paid  the  express  charges  but 
refused  to  receive  the  goods,  and  directed 
the  company  to  return  them  to  the  con- 
signor. The  consignor  brought  suit  against 
the  consignee,  and  recovered  a  judgment  for 
the  value  of  the  goods,  but  in  the  meantime, 
after  a  verdict  was  rendered  in  favor  of  the 
consignor,  and  before  judgment  was  ren- 
dered thereon,  the  express  company,  by 
direction  of  the  consignor's  attorney,  re- 
turned the  goods  to  the  consignor.  The 
consignee  never  countermanded  his  direc- 
tion to  the  company  to  reship  to  the  con- 
signor. When  final  judgment  was  rendered, 
the  consignee  brought  an  action  of  trover 
against  the  company  to  recover  the  value  x>i 
the  goods,  without  offierinj;  to  pay  the  $350 
charges.  Held,  that  the  consignee  had  no 
right  of  action  against  the  company.  Amer- 
ican Express  Co.  v.  Greenhalgh,  80  111.,  68. 
1875. 

OG.  Value  —  Contract.  An  express  com- 
pany is  liable  for  the  value  of  the  goods  lost 
through  its  negligence,  notwithstanding  the 
bill  of  lading  provides  that  it  shall  not  be 
liable  beyond  an  amount  named  therein, 
when  it  is  understood  by  the  parties  that  the 
sum  named  is  less  than  the  value  of  the 
goods.  Such  an  agreement  can  at  most 
cover  a  loss  arising  from  some  cause  other 
than  the  negligence  or  default  of  the  carrier 
or  its  servants,  and  the  rule  of  damages  is 
the  same,  although  less  is  charged  and  paid 
for  the  transportation  than  when  the  ex- 
empting clause  is  omitted.  United  States 
Express  Co.  v.  Backman,  28  Ohio  St.,  144, 
1875;  14  Amer.  R'y  Rep.,  83. 

07.  —  A  clause  in  a  contract  between  an 
express  company  and  a  shipper  stated  that 
goods  shipped  are  of  the  value  of  $50,  un- 
less their  value  should  be  inserted  in  the 
contract,  and  that  the  company,  in  case  of 
loss,  would  not  be  liable  for  more  than  $50, 
unless  the  value  was  so  inserted,  and  the 
value  of  the  goods  was  not  inserted.  Held, 
that  this  did  not  relieve  the  company  from 
liability  for  the  full  value  of  the  goods  if 
lost  through  its  fault,  and  that  a  presump- 
tion of  negligence  arose  from  the  mere  fact 
of  loss.     The  limitation  only  reduces  the 
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amount  of  damages  where  the  carrier  is 
lield  as  an  insurer  without  fault,  Kirby  v. 
Adams  Express  Co.,  3  Mo.  App.,  370.     1876. 

98.  —  faHure  to  disclose.  A  statement 
in  the  recefpt  for  a  trunk  and  contents, 
that  its  value  is  fixed  at  $50,  "unless  its 
value  was  otherwise  stated,"  is  a  valid 
condition;  and  where  the  property  was  of 
greater  value,  and  no  statement  thereof  was 
contained  in  the  receipt,  it  was  held  that  the 
liability  of  the  company  was  limited  to  $50. 
Muser  v.  Holland,  17  Blatchford  (U.  S.  C.  C), 
412.     1880. 

99.  —  fraudulent  concealment.  Where  a 
carrier  by  contract  limits  his  liability  to  a 
specified  amount,  if  the  value  of  the  prop- 
erty is  not  stated  by  the  shipper,  and  the 
goods  are  of -greater  value  than  the  amount 
specified,  silence  alone,  on  the  part  of  the 
shipper,  as  to  the  real  value,  although  there 
be  no  inquiry  by  the  carrier  and  no  artifice 
to  deceive,  is  fraud  in  law  which  discharges 
the  carrier  from  liability  for  ordinary  negli- 
gence. Magnin  v.  Dinsmore,  63  N.  Y.,  35. 
1875. 

100.  —  Common  carriers  have  a  right  to 
demand  good  faith  and  fair  dealing  from 
those  whom  they  serve.  So,  where,  by  notice 
brought  home  to  a  shipper,  an  express  com- 
pany made  known  tha,t  it  would  not  be  liable 
to  a  gx'eater  amount  than  $50  for  the  loss  of 
unvalued  packages,  and  the  shipper,  to  avoid 
paying  the  regular  charges  of  the  company, 
failed  to  disclose  the  value  of  the  package  de- 
livered for  carriage,  and  led  the  company  to 
treat  it  as  of  small  value,  whereby  it  was 
lost,  it  was  held  that  the  shipper  could  only 
recover  $50,  although  the  package  was  of 
much  greater  value,  and  although  t«ie  com- 
pany, had  the  value  of  the  package  been 
made  known  to  it,  might  have  been  guilty  of 
negligence.  Earnest  v.  Express  Co.,  1  Woods 
(D.  S.  C.  C),  573.     1873. 

101.  —  Where  a  party  forwarded  jewelry 
worth  $3,800  in  a  box,  by  express,  taking  a 
receipt  which  disclosed  on  its  face  that  the 
company  should  not  be  held  liable  for  any 
loss  or  damage  to  any  box,  package  or  thing 
for  over  $50  unless  the  just  and  true  value 
thereof  was  therein  stated,  and  failed  to 
state  the  value,  and,  in  consequence  thereof, 
was  charged  a  less  premium  than  otherwise 
would  have  been  required,  it  was  held  that, 


independent  of  the  qualifying  words  in  the 
receipt,  the  court  would  be  inclined  to  ex- 
empt the  company  from  liability  on  the  • 
ground  of  want  of  good  faith  in  not  disclos- 
ing the  value  of  the  goods.  Oppenheimer  v. 
United  States  Express  Co.,  69  111.,  63.     1873. 

102.  —  limitation  of  liability ;  notice. 
An  express  company  has  the  right  to  de- 
mand from  a  consignor  such  information  as 
will  enable  it  to  decide  on  the  proper  com- 
pensation to  charge  for  the  risk,  and  the  de- 
gree of  care  to  bestow  in  discharging  its 
trust;  and  a  limitation  of  its  liability  not  to 
exceed  $50,  unless  the  value  of  the  goods 
forwarded  is  truly  stated,  if  brought  to  the 
knowledge  of  the  consignor,  is  reasonable 
and  consistent  with  public  policy.    lb. 

103.  Written  contract.  In  a  suit  against 
an  express  company,  upon  a  written  con- 
tract to  carry  goods,  the  plaihtiflE  relies  upon 
the  terms  of  the  conti-act,  and  not  upon  the 
implied  common  law  obligation  of  carriers. 
Porter  v.  Southern  Express  Co.,  4  So.  Car., 
135.     1873. 


EXPEESS  MESSENGER. 

See  Express  Companies;  Ihjxjbies  to  Emplozes;  Ib- 
jubies  to  Fassunqebs. 


EXPULSION  OF  PASSENSERS. 

See  Dauaoes;  Injubies  to  Passengebs;  Fassehqsbs; 

TiCIlETS. 


FALSE  IMPRISONMENT. 

1.  Act  of  agent.  A  common  carrier  hav- 
ing no  right  to  imprison  a  passenger  for  non- 
payment of  fare,  held,  that  the  action  of  a 
purser  in  so  doing  was  not  within  the  scope 
of  his  employment,  and  the  carrier  was  not 
liable  therefor.  Emerson  v.  Niagara.  Aavi- 
gation  Co.,  3  Ontario  Rep.,  538.     1S83. 


FARM  CROSSING. 

See  iNJUttiEs  to  Domestio  AjnatALs;  Private  Cboss- 
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FEDERAL  COURTS. 

SeeBKiDOEa;  Constitutional  Law;  Habeas  Cobpds; 
Injunction;  Jurisdiction;  MonTQAas;  Bemovai. 
OF  Causes;  Taxation. 

1.  Attachment.  An  attachment  cannot 
be  sued  out  of  the  United  States  circuit  court 
against  the  property  of  the  defendant  in  an 
action  where  the  court  has  not  acquired 
jurisdiction  of  the  person.  Ex  Parte  Ry 
Co.,  10:j  U.  S.,  794.     1880. 

2,  Certiorari.  The  United  States  circuit 
court  has  no  jurisdiction  of  a  writ  of  certio- 
rari to  a  state  court  for  tlie  removal  of  pro- 
ceedings by  the  state  against  a  railroad  com- 
pany under  the  Illinois  act  of  May  3,  1873. 
State  V.  Chicago  and  Alton  B.  B,  Co.,  6  Bis- 
sell  (U.  S.  C.  C),  107.     1874. 

8.  Injunction  ag'ainst  railway  comniis- 
sioners.  The  United  States  circuit  court  has 
jurisdiction  of  a  bill  by  non-resident  cred- 
itors to  restrain  the  railroad  commissioners 
from  actions  injurious  to  their  rights.  It  is 
not  necessary  to  wait  until  the  commis- 
sioners have  taken  positive  action.  Piek  v. 
Chicago  and  Northwestern  B.  B.  Co.,  6  Bis- 
sell  (U.  S.  C.  C),  177.     1874. 

4.  Removal  of  causes.  A  corporation  is 
a  citizen  of  the  state  where  it  is  created,  and 
it  can  be  a  "  citizen  of  another  state,"  within 
the  meaning  of  the  words  as  used  in  the  re- 
moval acts.  Quigley  v.  Central  Pacific  B.  B. 
Co.,  11  Nev.,  350.     1876. 

6.  —  Foreign  citizens,  where  they  do  not 
constitute  the  entire  plaintiff  or  defendant, 
cannot  remove  a  suit,  as  the  suits  contem- 
plated by  the  act  of  March  3,  1875,  are  those 
between  citizens  of  one  of  the  states  of  the 
Union  on  one  side,  and  foreign  states  citizens 
or  subjects  on  the  other.  Hervey  v.  Illinois 
Midland  B.  B.  Co.,  7  Bissell  (U.  S.  C.  C),  103. 
1876. 

C.  Removal  of  proceedings  for  condem- 
nation of  real  estate.  A  proceeding  under 
the  right  of  eminent  domain  to  condemn 
land  for  a  railroad  is  not  a  case  in  which  the 
state  is  a  party ;  and  the  federal  courts  may 
have  jurisdiction.  Nor  is  it  a  special  pro- 
ceeding, nor  can  the  right  of  removal  be 
limited  by  state  laws.  It  is  in  effect  a  suit 
of  a  civil  nature,  and,  if  the  parties  ai'e  com- 
petent, comes  under  the  United  States  stat- 
utes for  removal  of  causes.    Warren  v.  Wis- 


consin Valley  B.  B.  Co.,  6  Bissell  (U.  S.  C. 
C),  435.    1875. 

FENCES. 

See  Eminent  Douain;  Tnjubies  to  Dohestio  Aniuai^; 
Right  op  Way. 

1.  Charter.  The  charter  of  a  luilway 
company,  which  required  only  such  con- 
struction of  its  road  with  reference  to  the 
safety  of  travel  upon  a  turnpike  as  should 
be  approved  by  a  certain  committee,  was 
open  to  amendment  by  the  general  assembly. 
Held,  that  a  general  statute  requiring  all 
railway  companies  to  maintain  fences  along 
their  roads  where  running  within  the  limits 
of  any  highway  was  an  amendment  of  the 
charter.  Durand  v.  New  Haven  and  North- 
ampton Co.,  43  Conn.,  311.     1875. 

2.  Constitutional  law.  The  statute  re- 
quiring railway  corporations  to  fence  their 
roads  is  a  police  regulation,  designed  to  se- 
cure the  safety  of  the  public  travel  and 
transportation,  and  is  obligatory,  as  such, 
upon  all  such  corporations,  whether  char- 
tered before  or  after  its  passage.  Wilder  v. 
Maine  Central  B.  B.  Co.,  65  Me.,  833,  1876; 
9  Amer.  R'y  Rep.,  389. 

3.  Contract.  A  parol  agreement  between 
a  railway  company  and  an  adjoining  owner, 
for  the  removal  and  discontinuance  of  a 
fence  on  the  line  of  the  railway,  does  not 
run  with  the  land,  and  cannot  therefore  bind 
his  grantee.     lb. 

4.  —  Where  a  railway  company,  in  part 
consideration  for  the  right  of  way  over  land, 
promised  the  land  owner  to  fence  its  railway 
through  said  land,  and  to  make  cattle-guards 
and  farm-crossings,  the  company  was  liable, 
upon  its  failure  to  perform  such  promise, 
for  the  cost  of  constructing  such  fences,  etc. ; 
and  it  was  not  necessary,  in  oi-der  to  recover 
such  damages,  that  the  fences,  etc.,  should 
have  been  erected  by  the  plaintiff  before 
bringing  suit.  Loganspori,  etc.,  B'y  Co.  v. 
Wray,  53  Ind.,  578.     1876. 

6.  —  Under  the  act  of  April  18, 1874  (71  0. 
L.,  85),  an  action  will  not  lie  in  fa*dr  of  a 
land  owner  against  a  railway  company  to 
recover  the  cost  of  constructing  a  fence 
along  the  line  of  a  railroad,  where  a  former 
owner  of  the  land,  for  a  sufficient  considera- 
tion, released  the    right  of  way  over  the 
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lands,  and  agreed  to  build  and  maintain 
fences  on  both  sides  of  the  railway.  Warner 
V.  Baltimore  and  Ohio  JR.  B.  Co.,  81  Ohio 
St.,  365.     1877. 

6.  Liability  of  railway  company  to  fence ; 
damage  to  crops.  The  ordinary  fence  laws 
of  Tennessee  dq  not  apply  to  railroad  com- 
panies, and  there  is  neither  a  common  law 
nor  statutory  obligation  on  them  to  construct 
or  maintain  cattle-guards  iov  the  protection 
of  crops  growing  on  the  cultivated  lands 
through  which  their  roads  pass.  Neither 
■was  the  act  of  1875,  ch.  64,  intended  to  apply 
to  railroad  companies,  although  the  land 
on  which  the  track  is  built  is  within  "one 
genei-al  inclosure,"  made  by  joining  the 
fences  of  the  farmer  to  the  cattle-guards  of 
the  railroad.  These  laws  were  intended  for 
adjoining  land  owners  engaged  in  agricult- 
ure, who  are  rnutually  benefited  as  well  as 
bound  by  them.  Ward  v.  Paducah  and 
Memphis  B.  B.  Co.,  4  Federal  Reporter,  862. 
1880. 

7.  —  The  statute  requiring  railroad  com- 
panies to  fence  their  tracks  is  not  for  the 
purpose  of  protecting  adjoining  land  owners 
from  damage  that  might  be  done  by  stock 
getting  on  the  right  of  way  and  thence  to 
the  adjacent  crops.  The  object  of  the  statute 
was  to  prevent  stock  from  coming  on  the 
railroad  and  being  injured,  and  to  prevent 
accidents  which  would  likely  occur  if  stock 
were  not  fenced  away  from  the  track,  thereby 
promoting  the  safety  of  passengers  and  em- 
ployes on  the  trains.  The  requirement  to 
build  cattle-guai'ds  at  road  crossings  is  not 
different  from  that  to  build  fences  along  the 
track,  and  a  failure  to  build  such  cattle- 
guards  imposes  no  greater  or  other  liability 
than  the  failure  to  fence,  and  does  not  im- 
pose a  liability  for  damage  to  crops.  Peoria, 
Decatur  and  Evansville  B'y  Co.  v.  Schiller, 
12  Bradwell  (111.),  443.     1883. 

8.  —  The  statute  does  not  make  railroad 
companies  liable  for  damages  done  by  cattle 
trespassing  upon  their  lands  and  passing 
thence,  by  reason  of  a  failure  to  build 
fences,  to  the  lands  of  adjoining  owners. 
The  liability  in  such  case  is  upon  tlie  owner' 
of  the  cattle.  Oowan  v.  St.  Paul,  Stillwater 
and  Taylor's  Falls  B.  B.  Co.,  25  Minn.,  338. 
1878. 

9.  —  The  statute  does  not  require  that  the 


fields  should  be  protected  by  the  owner  with 
a  lawful  fence  on  other  sides,  in  order  to 
hold  the  railway  company  for  failure  to 
fencp  the  side  adjacent  to  the  road-bed. 
But  the  incursion  of  stock  and  injuries  to 
crops  must  result  from  the  failure  of  the 
company  to  erect  such  fence.  Where  caused 
by  insufBcienQy  of  the  fence  put  up  by  the 
owner,  the  company  will  not  be  responsible. 
Biggerstaff  v.  St.  Louis,  Kansas  City  and 
Northern  B.  B.  Co.,  60  Mo.,  567.     1875. 

10.  Location  of  railway.  A  railway  com- 
pany, desiring-  to  take  lands  outside  the 
limits  of  its  line,  filed  its  location  over  a  lot 
of  land  whose  owner  afterwards  conveyed  a 
part  of  the  lot  to  the  corporation;  The 
county  commissioners,  subsequently,  on  the 
petition  of  the  corporation,  ordered  that  it 
have  leave  to  take  the  land  included  within 
the  location.  Held,  under  the  Gen.  Sts.,  ch. 
63,  §  19,  providing  that  such  corporations 
shall  not  take  lands  without  the  limits  of 
their  railroads  without  the  consent  of  the 
owner,  unless  the  county  commissioners 
first  prescribe  the  limits  within  which  the 
same  may  be  taken,  that  the  corporation  ac- 
quired no  right  in  the  land  under  its  loca- 
tion, and  that  the  corporation  was  bound, 
under  the  Gen.  Sts.,  ch.  63,  §  43,  to  erect 
suitable  fences  between  the  land  conveyed 
to  it  and  the  rest  of  the  lot.  Derby  v.  Pram- 
ingham  and  Lowell  B.  B.  Co.,  119  Mass.,  516. 
1876. 

11.  Order  under  statute;  repeal  of  stat- 
ute. The  statute  of  1873  required  railway 
companies  to  make  fences  along  their  lines 
when  ordered  by  the  railway  commissioners. 
The  commissioners  under  it  made  an  order 
that  the  defendant  should  make  a  fence. 
The  act  was  repealed  in  1874,  and  was  re- 
enacted  in  1875.  Held,  that  the  duty  of  the 
defendant  to  make  the  fence  under  the  order 
of  the  commissioners  terminated  with  the 
repeal  of  the  act  in  1874,  and  was  not  re- 
vived with  the  re-enactment  of  the  act  in 
1875.  Kane  v.  New  York  and  New  England 
B.  B.  Co.,  49  Conn.,  139,  1881;  11  Amer.  & 
Eng.  R.  R.  Cases,  467. 

12.  Statute  —  Illinois.  Where  a  land 
owner  gave  notice  to  a  railway  company, 
under  provisions  of  the  statute  of  1869,  to 
construct  a  fence,  and,  upon  the  failure  of 
the  company  to  do  so,  erected  one-half  of 
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the  fence  and  brought  suit  therefoi",  held, 
that  the  failure  of  the  plaintiff  to  erect  the 
whole  of  the  feuce  would  not  defeat  his 
right  to  recover  for  what  he  did  build. 
Toledo,  Peoria  and  Warsaw -Ry  Co.  v.  Sie- 
benis,  63  111.,  217.     1873. 

13.  — Massacliusetts.  The  duty  of  main- 
taining a  fence  at  a  place  where  one  is  re- 
quired to  be  built  by  the  statute  of  1879,  ch. 
205,  §  1,  is  not  imposed  by  law  upon  the 
owner  of  land  adjoining  a  railway  con- 
structed prior  to  the  statute  of  1841,  ch.  135. 
Boston  and  Albany  R.  B.  Co.  v.  Briggs,  133 
Mass.,  24,  1883;  7  Amer.  &  Eng.  R.  R.  Cases, 
541. 

14.  —  Minnesota.  Under  Laws  ^872,  c.  25, 
§  1,  it  is  the  duty  of  railroad  companies  to 
build  the  fences  and  cattle-guards  therein 
mentioned,  although  no  rules  therefor  are 
prescribed  by  the  county  commissioners. 
Gowan  v.  St.  Paul,  Stillwater  and  Taylor's 
Falls  B.  B.  Co.,  35  Minn.,  338.     1878. 

15.  —  Missouri.  If  a  railroad  company, 
whose  road  runs  through  an  inclosed  field, 
fails  to  fence  the  sides  of  its  road  as  required 
by  the  statute,  the  owner  of  the  field  may 
erect  a  fence  along  either  side  of  the  road, 
and  will  then  be  entitled,  under  the  statute, 
to  recover  from  the  company  the  value  of 
the  fence  so  erected,  without  fencing  the 
other  side  also.  Fletcher  v.  St.  Louis,  Kansas 
City  and  Northern  B'y  Co.,  73  Mo.,  142, 
1880 ;  7  Amer.  &  Eng.  R.  R.  Cases,  558. 

10.  —  New  York.  The  remedy  of  a  land 
owner  for  a  failure  on  the  part  of  the  corpo- 
ration to  comply  with  the  provision  of  the 
Railroad  Act  of  1854  (§  8,  oh.  282,  Laws  of 
1854)  requiring  railway  corporations  to  erect 
and  maintain  fences  on  the  sides  of  their 
roads  and  farm-crossings,  is  not  confined  to 
an  action  for  damages  gisen  by  said  act ;  but 
he  may  enforce  the  performance  of  this 
duty.  Jones  v.  Seligman,  81  N.  Y.  190,  1880; 
3  Amer.  &  Eng.  R.  R.  Cases,  236. 


FERRIES. 

See  Briooes;  Chartieii, 

1.  Contract,  A  railroad  company  has 
power  to  contract  with  another  corporation 
to  complete  the  transportation  of  goods 
whose  destination  is  beyond  the  terminus 


of  its  own  line.  Wiggins  Ferry  Co.  v.  Chi- 
cago and  Alton  B.  B.  Co.,  73  Mo.,  389, 1881; 
5  Amer.  &  Eng.  R.  R.  Cases,  1. 

2.  —  A  railway  company  and  a  feiTy  com- 
pany entered  into  a  contract  for  the  ferrying 
of  persons  and  property,  by  which  the  ferry 
company  bound  itself  to  "  furnish  and  main- 
tain wharf  and  steam  ferry-boats  sufficient 
to  do  with  promptness  and  dispatch  all  the 
ferrying  of  passengers  aiid  freight  requiring 
it."  At  the  time  this  contract  was  made  all 
goods  intended  for  transportation  over  this 
ferry  were  unloaded  from  the  cars  and 
placed  on  wagons.  Subsequently  a  system 
of  transferring  loaded  cars  came  into  vogue. 
Held,  that  under  this  contract  the  railroad 
company  had  a  i-ight  to  demand  of  the  ferry 
company  that  it  adopt  the  new  sytem.  It 
was  bound  to  adopt  any  new  improyements 
whereby  transportation  would  be  made 
cheaper,  safer  and  more  expeditious.    lb. 

3.  —  But  the  ferry  company  being  ready 
at  all  times  to  comply  with  its  contract,  the . 
i-ailway  company  was  liable  for  the  profits 
upoH  the  business  lost  by  the  ferry  company. 
lb. 

4.  —  In  the  same  case  in  the  St.  Louis 
court  of  appeals,  held:  Whei-e  a  railway 
company,  by  a  contract  of  unlimited  dura- 
tion, agreed  with  a  ferry  company  to  employ 
the  latter  to  transport  across  the  Mississippi 
river  "all  persons  tad  property  which  may 
be  taken  across  the  river  either  way,  to  or 
from  th'e  Illinois  shore,"  and  the  ferry  com- 
pany sued  the  railroad  company  for  damages 
because  the  latter  had,  under  directions  of 
shippers  and  otherwise,  sent  through  another 
ferry  company  certain  car-freights  for  which 
the  latter  had  exclusive  facilities  for  trans- 
portation over  the  river  in  bulk,  fteW,  that 
it  could  not  \)e  conceded  that  it  was  in  con- 
templation of  the  parties  to  the  contract 
that  the  railroad  company  should  use  efforts 
to  force  trade  out  of  its  natural  channels, 
and  that  the  pi'oper  interpretation  of  the 
words  quoted  was,  such  freights  as  should 
come  and  go  in  the  regular  course  of  busi- 
ness by  that  route,  unimpeded  by  any  ad- 
verse efforts  of  the  railway  company.  Wig- 
gins Ferry  Co,  v.  Chicago  and  Alton  B.  B. 
Co.,  5  Mo.  App.,  317.     1878. 

5.  —  A  common  carrier  corporation  can- 
not so  use  its  franchise  as  to  compel  shippers 
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to  trade  under  unnecessary  impediments. 
It  was  the  duty  of  the  ferry  company,  when 
the  public  interests  demanded  it,  to  furnish 
car  transfers ;  and,  as  it  was  not  able  to  do  the 
business  of  car  transfer,  the  railroad  com- 
pany cannot  be  made  liable  in  damages  for 
using  a  ferry  that  could  and  would  do  it. 
Jb. 

6.  —  A  contract  between  a  railway  com- 
pany and  a  ferry  company  bound  the  rail- 
way company  to  employ  the  ferry  company 
to  transport  for  it  across  the  Mississippi  river 
at  St.  Louis,  all  persons  and  property  which 
should  be  taken  across  the  river  either  way 
by  the  railway  company,  to  or  from  Bloody 
Island,  jeither  for  the  purpose  of  being  trans- 
ported on  the  road  eastward,  or  which  had 
been  brought  to  the  river  over  the  road,  des- 
tined to  St.  Louis  or  points  beyond.  Held, 
that  the  operation  of  the  contract  was  con- 
fined to  the  territorial  limits  of  Bloody 
Island,  and  that  the  railway  company  was 
not  prohibited  from  extending  its  track  to 
another  point  on  the  river,  and  then  employ- 
ing another  ferry  to  transport  passengers  and 
freight  across  the  river,  from  such  point  to 
St.  Louis  and  from  St.  Louis  to  such  point. 
Wiggins  Ferry  Co.  v.  Ohio  and  Mississippi 
iJ'yCo.,  73111.,  360.     1874. 

7.  Exclusive  ri^lit.  The  same  reasoning 
which  holds  that  a  railway  bridge  is  not  an 
interference  with  an  exclusive  ferry  right 
applies  with  almost  equal  force  to  a  ferry 
constructed  for  carriage  of  railway  cars  only. 
Mayor,  etc.,  of  New  York  v.  New  England 
Transfer  Co.,  14  Blatchford  (U.  S.  C.  C.}, 
159.    1877. 

8.  —  Where  a  company  was  forbidden  by 
statute  to  build  and  establish  a  certain  line, 
such  restriction  being  for  the  protection  of  a 
iCertain  ferry,  it  was  held  that  for  a  viola- 
tion of  this  act  the  owner  of  the  ferry  might 
bring  an  action  without  alleging  special 
damage.  Chamberlaine  v.  Chester  Ry  Co., 
1  Welsby,  Hurlstope  &  Gordon  (Exchequer), 
870.    1848. 


FOR&EKT. 

1.  Railway  scrip  certiflcates.  A  railway 
scrip  certificate,  in  the  usual  form,  is  not  an 
accountable  receipt,  nor  an  acquittance  or 
receipt  within  the  11  Geo.  4,  and  1  Will.  4,  c. 


66,  s.  10,,  and  the  forgery  of  it  does  not 
amount  to  felony,  but  to  a  misdemeanor,  at 
common  law  only.  Clark  v.  Newsam,  5 
Eng.  R.  R.  &  Canal  Cases,  69;  1  Welsby, 
Hurlst  one  &  Gordon  (Exchequer),- 131.  1847. 
2.  Release.  In  an  action  for  damages  for 
injuries  claimed  to  have  resulted  fi'om  de- 
fendant's negligence,  a  release  was  set  up  as 
a  defense ;  this  the  plaintiff  claimed  was  a 
forgery.  A  commission  was  issued,  on  be- 
half of  defendant,  to  take  the  testimony  of 
the  person  who  plaintiff  alleged  forged  the 
release  as  to  the  alleged  settlement.  Plaint- 
iff, after  a  qross-interrogatory  calling  for  the 
salary  paid  to  the  witness,  proposed  others, 
asking  the  amount  of  the  witness'  expenses 
per  annum,  whether  he  left  the  place  by  day 
or  night,  by  whom  he  was  accompanied  and 
where  h'e  stopped ;  also,  as  to  the  amount  of 
the  debts  he  left  unpaid ;  whether  before  he 
left  he  bought  an  India  shawl,  and  at  what 
price,  and  whether  he  borrowed  money  of 
certain  persons  specified.  These  cross-inter- 
rogatories were  disallowed:  held,  error.  In- 
terrogatories should  be  allowed,  if  it  is  at 
all  probable  that  they  will  be  competent 
upon  the  trial.  Uline  v.  New  York  Central 
and  Hudson  River  R.  R.  Co.,  79  N.  Y.,  175. 
1879. 


FINDINGS  OF  FACT. 

1.  Right  to  demand  finding  of  fact.    In 

a  suit  for  damages  in  carriage  of  vegetables, 
the  railway  company,  before  the  evidence 
was  introduced,  demanded  a  finding  of  the 
facts  separately.  Held,  error  to  refuse  such 
finding.  Atchison,  Topeka  and  Santa  Fe  R. 
R.  Co.  V.  Ferry,  38  Kans.,  686.     1883. 


FIREMAN. 

See  Ihjdbies  to  Employes. 


FIRES. 

See  Bagoaoe;  Cabbiaqb  of  Mbbchandise;  Contbact- 
OEs;  CoNSTEttcTioN  OF  Eailways;  Ehinest  Do- 
main; Fences;  Insdeahce;  Sunday  Laws. 

I.  Companies  not  liable  except  foe 

NEGLIGENCE. 
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Companies  not  Liable  except  for  Negligence. 


II.  Negligence. 

1.  Presumptions. 

2.  Dry  grass  and  weeds. 

8.  Management  of  engines. 

4.  Negligence  of  property  owner, 

III.  Statutory  liability. 

IV.  Evidence. 
V.  Damages. 

VI.  Lessees  and  contractors, 
VII.  Pleading. 
VIII.  Remote  fires. 

IX.-  General  matters. 


I.  Companies  not  liable  except  for 
negligence. 

1.  Accidental  fire.  A  railway  company, 
in  the  usual  and  ordinary  performance  of  its 
business,  is  not  liable  for  a  purely  accidental 
fire,  caused  by  Are  escaping  from  one  of  its 
engines.  Leavenworth,  Lawrence  and  Gal- 
veston R.  R.  Co.  V.  Cook,  18  Kans.,  S01,  1877; 
15  Amer.  R'y  Rep.,  350. 

2.  Cotton ;  storage  near  railway.  The 
erection  by  a  town  council  of  a  platform  near 
to  a  railway  siding  for  the  storage  of  cotton 
imposed  upon  the  company  no  other  responsi- 
bility than  such  as  existed  as  to  its  use  of  the 
main  track.  Brown  v.  Atlanta  and  Char- 
lotte R.  R.  Co.,  19  So.  Car.,  39.     1882.      ^ 

8.  —  And  the  use  of  such  platform  in  part 
by  the  railroad  company  for  holding  cotton 
in  their  custody  did  not  so  impose  upon 
them  the  duty  of  providing  a  watchman  for 
the  platform  as  to  render  them  liable  for 
cotton  not  receipted  for,  and  there  burned 
without  their  negligence.    Jb. 

4.  —  As  to  cotton  placed  near  the  line 
of  a  railroad,  the  company  is  not  liable  for 
consequences  resulting  from  its  lawful  use 
of  engines  on  its  track,  if  proper  care  and 
diligence  is  used.    lb. 

5.  Degree  of  care  required.  Railway  com- 
panies are  liable  for  ordinaiy  care  only,  in 
relation  to  the  escape  of  fire.  Hill  v.  On- 
tario, etc.,  R.  R.  Co.,  13  Upper  Canada, 
Queen's  Bench,  603.    1856. 

(J,  —  A  railway  company  is  obliged  to  em- 
ploy the  best  known  appliances  to  prevent 
injury  to  others  from  fire,  and  the  failure  to 
do  so  is  want  of  ordinary  care  and  prudence. 
Longabaugh  v.  Virginia  City  and  Truckee 


R.  R.  Co.,  9  Nev.,  271,  1874;  Pittsbur0, 
Cincinnati  and  St.  Louis  R.  R.  Co.  v.  Nehon, 
51  Ind.,  150, 1875.  See  Indianapolis,  Blooiri- 
ingtoil  and  Western  R'y  Co.  v.  Clem,  ib., 
591.     1875. 

7,  —  Where  the  evidence  shows  that  the 
engines  causing  the  fire  for  which  damages 
are  claimed  were  equipped  with  the  best  and 
most  approved  appliances  for  preventing  the 
escape  of  fire  or  sparks,  were  properly  and 
prudently  managed,  and  no  negligence  on 
the  part  of  the  railroad  company  is  shown, 
there  can  be  no  recovery  for  damages  caused 
by  sparks  therefrom  setting  fire  to  an  adja- 
cent building.  Chicago  and  Alton  R.  R. 
Co.  V.  Smith,  11  Bradwell  (111.),  848,  1883; 
Collins  v.  New  York  Central  and  Hudson 
River  R.  R.  Co.,  5  Hun  (N.  Y.),  503,  1875. 

8,  —  A  railway  company  authorized  by 
the  legislature  to  use  locomotives  is  not  re- 
sponsible for  damage  from  fire  occasioned 
by  sparks  emitted  from  an  engine  travel- 
ing on  its  railway,  provided  it  has  taken 
every  precaution  in  its  power  and  adopted 
every  means  which  science  can  suggest  to 
prevent  injury  from  fire,  and  is  not  guilty 
of  negligence  in  the  management  of  the  en- 
gine. So  held  in  the  exchequer  chamber 
(reversing  the  judgment  of  the  court  of  ex- 
chequer). Vaughan  v.  Taff  Vale  R'y  Co.,  5 
Hurlstone  &  Norman  (Exchequer),  679.  1860. 

9,  —  If  reasonable  precautions  are  taken 
in  providing  engines  with  those  appliances 
which  are  deemed  best  for  the  prevention  of 
damage  by  fire,  the  company  using  them 
cannot  be  made  liable,  "though  they  fire 
every  rod  of  the  country  through  which 
they  run."  Philadelphia  and  Reading R.  B. 
Co.  V.  Schultz,  93  Pa.  St,,  841,  1880 ;  2  Amer, 
&  Eng.  R.  R.  Cases,  271. 

10,  —  The  court,  at  the  instance  of  the 
plaintiflf,  charged  the  jury  that  "It  is  the 
duty  of  the  defendant  to  operate  its  engines 
and  locomotives  and  run  the  same  so  as  to 
guard  against  any  accident  by  fire,  and  to 
employ  such  maoliinery  and  other  agencies 
for  safety  to  property  as  might  be  necessary 
to  avoid  accidental  destruction,  whether  such 
maoliinery  was  then  in  common  use  or  not 
on  railroads."  Held,  that  the  instruction 
was  erroneous,  as  the  principle  it  announces 
would  make  the  defendant  an  insurer 
against  accidents  by  fire.    Toledo,  Wabash 
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and  Western  R'y  Co.  v.  Larmon,  67  111.,  68. 
1873. 

11.  —  Railway  companies  must  uSe  rea- 
sonable precautions  to  prevent  fire  from  be- 
ing carried  from  their  engines  by  such  winds 
as  are  usual  and  ordinary  at  the  season  and 
the  place,  and  are  only  relieved  from  mak- 
ing provision  against  extraordinary  and  un- 
usual winds.  Palmer  v.  Missouri  Pacific 
B'2/ Co.,  76  Mo.,  217.     1883. 

12.  —  In  action  against  a  railway  company 
for  the  negligent  burning  of  cotton  near  its 
track  the  court  did  not  err  in  refusing  to 
charge  "that  if  the  jury  find  from  the  evi- 
dence that  the  defendant  was  provided  with 
the  most  approved  machinery  for  protection 
against  fire,  and  said  machinery  was  worked 
by  careful  and  competent  employes,  they 
will  find  for  the  defendant."  Wilson  v.  At- 
lanta and  Charlotte  R'y  Co.,  16  So.  Car.,  587. 
1881. 

13.  —  An  engine  may  be  properly  equipped 
with  spark-arresters,  and  yet  have  other 
defects  by  which  it  may  set  fire  to  adjmning 
premises ;  or  its  operation  may  be  so  negli- 
gent as  to  render  the  company  liable  for  set- 
ting out  fire.  Toledo,  Wabash  and  Western 
R'y  Co.  V.  Wand,  48  Ind.,  476.     1874. 

14.  —  The  determination  of  an  Issue,  as 
to  whether  the  destruction  of  property  by 
fire  communicated  by  a  locomotive  was  the 
result  of  negligence  on  the  part  of  a  railway 
company,  depends  upon  the  facts  shown  as 
to  whether  or  not  it  used  such  caution  and 
diligence  as  the  circumstances  of  the  case 
demanded  or  prudent  men  ordinarily  exer- 
cise, and  not  upon  the  usual  conduct  of 
other  companies  in  the  vicinity.  Grand 
■Trunk  R.  R.  Co.  v.  Richardson,  91  TT.  S., 
454.    1875. 

15.  Evidence.  In  the  absence  of  evi- 
dence to  show  thaij  a  locomotive  from  which 
fences,  hay  and  grass  caught  fire  was  im- 
properly constructed,  and  had  not  an  ap- 
proved spark-arrester,  it  was  proper  to 
instruct  the  jury  to  find  a  verdict  for  the 
defendant  in  an  action  to  recover  damages 
for  the  loss  thereby  occasioned.  Jennings  v. 
Pennsylvania  R.  R.  Co.,  93  Pa.  St.,  337, 
1880 ;  Philadelphia  and  Reading  R.  R.  Co.  v. 
Schultz,  ib.,  341. 

10.  Excessive  use  of  steam.  It  is  error 
to  instruct  the  jury  that  the  use  of  an  excess- 


ive amount  of  steam,  or  other  facts  con- 
nected with  the  operation  of  a  train, 
constitute  negligence  per  se.  They  are  com- 
petent evidence  in  an  action  for  damages  for 
fires  alleged  to  have  been  set  by  a  locomotive, 
to  determine  whether  or  not  the  company 
has  failed  to  exercise  due  diligence  in  the 
operation  of  its  train.  McCormick  v.  Chi- 
cago, Rock  Island  arid  Pacific  R.  R.  Co., 
41  la.,  193.     1875. 

17.  Failure  to  extinguisli  Are.  The  em- 
ployes of  a  railway  company  do  not,  by 
reason  merely  of  their  employment,  owe 
any  duty  to  the  proprietors  of  lands  adjoin- 
ing, the  company's  right  of  way  to  extin- 
guish a  fire  found  on  the  right  of  way.  If 
they  omit  to  do  so,  and  the  fire  extends  to 
adjoining  property  and  does  injury,  the 
company  is  not  liable  unless  the  fire  origi- 
nated through  its  negligence.  Kenney  v. 
Hannibal  and  St.  Joseph  R.  R.  Co.,  70  Mo., 
253.     1879. 

18.  —  In  the  rule  which  limits  a  recovery 
for  a  tort  to  those  damages  which  are  its  • 
natui'al  and  proximate  effects,  the  natural 
effects  are  those  which  might  reasonably  be 
foreseen,  those  which  occur  in  an  ordinary 
state  of  things ;  and  the  proximate  effects 
are  those  between  which  and  the  tort  there 
intervenes  no  culpable  and  efficient  agency. 
A  mere  failure  by  third  parties  to  extin- 
guish a  fire,  started  through  the  negligence 
of  the  defendant,  is  not  such  an  agency. 
Wiley  V.  West  Jersey  R.  R.  Co.,  44  N.  J. 
Law,  347.     1883. 

19.  Fuel.  A  railway  company  has  a  right 
to  use  fuel  in  ordinary  use  for  the  purposes 
to  which  it  puts  it,  and  it  is  not  guilty  of 
negligence  in  so  doing,  unless  such  fuel  is  of 
a  dangerous  or  hazardous  quality.  Collins 
V.  New  York  Central  and  Hudson  River  R. 
R.  Co.,  5  Hun  (N.  Y.),  499.     1875. 

20.  Negligence  in  controlling  Are ; . 
burning  train.  A  railway  company  has  tlie 
right  to  detach  burning  cars  from  the  train 
and  run  them  off  on  a  spur  of  the  track  so 
as  to  save  the  train  and  main  track,  unless 
damages  to  the  property  of  others  are  ap- 
parent and  the  probable  result;  but  if  in 
doing  so  it  stops  them  near  the  property  of 
another  and  it  is  consumed,  it  is  liable  for 
the  injury,  if  by  proper  care,  under  aU  the 
circumstances,  it  could  have  been  avoided. 
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St.  Louis,  Iron  Mountain  and  Southern  R'y 
Co)v.  Heeht,  38  Ark.,  357,  1882;  9  Amer.  & 
Eng.  R.  R,  Cases,  233. 

21.  Risk  nssnmcd  by  owner.  The  owner 
of  property  near  a  railway  must  take  all 
risks  of  a  proper  and  careful  use  of  the 
road.  Philadelphia  and  Reading  R.  R.  Co. 
V.  Hendrickson,  80  Pa.  St.,  183.    1875. 

IT.  Negligence. 
1.  Presumption. 

22.  Bnrden  of  proof.  If  premises  are 
shown  to  have  been  set  on  fire  by  sparks 
from  a  locomotive,  a  presumption  of  negli- 
gence arises,  which  it  devolves  upon  the 
company  to  remove  by  proving  that  all  nec- 
essary precautions  were  taken  to  avoid  such 
mischief,  a  character  of  evidence  peculiarly 
within  its  possession.  Burke  v,  Louisville 
and  Nashville  R.  R.  Co.,  7  Heiskell  (Tenn.), 
451,  1873;  13  Amer.  R'y  Rep.,  497;  Simpson 
V,  East  Tenn.,  Va.  and  Oa.  R.  R.  Co.,  5  Lea 
(Tenn.),  456,  1880;  Brown  v.  Atlanta  and 
Charlotte  R.  R.  Co.,  10  So.  Car.,  89,  1882; 
Pennsylvania  Co.  v.  Watson,  81^  Pa.  St., 
393,  1875 ;  Spaulding  v.  Chicago  and  North- 
western R'y  Co.,  33  Wis.,  583,  1873;  Coale  v. 
Hannibal  and  St.  Joseph  R.  R.  Co.,  60  Mo., 
337,  1875;  9  Amer.  R'y  Rep.,  210. 

23.  —  If  one  or  more  of  the  engines  of  a 
railway  company  drop  coals  or  emit  sparks 
just  prior  to  or  soon  after  property  on  the 
line  of  its  track  has  been  destroyed  by  fire, 
without  any  other  known  cause  or  circum- 
stance of  suspicion,  it  becomes  incumbent 
upon  the  company,  in  an  action  for  damages 
caused  by  such  fire,  to  show  that  its  engines 
were  not  the  cause  of  it.  Lpngabaugh  v. 
Virginia  City  and  Truakee  R.  R.  Co.,  9  Nev., 
271.     1874. 

24.  —  The  frequent  setting  out  of  fires 
will  justify  the  inference  of  negligence. 
Missouri  Pacifio  R'y  Co.  «.  Kincaid,  11 
Amer.  &  Eng.  R.  R.  Cases  (Kans.),  83.    1833. 

25.  —  The  burden  of  proof  to  show  that 
a  fire  was  set  out  negligently  is  on  the 
plaintiff.  Babaock  v.  Chicago  and  North- 
western R.  R.  Co.,  11  Amer.  &  Eng.  R.  R. 
Cases,  63,  1883;  Oiclf,  Colorado  and  Santa 
Fe  R'y  Co,  v.  Holt,  11  Amer.  &  Eng.  R.  R. 
Cases  (Tex.),  73,  1883;   Palmer  v.  Missouri 


Pacific  R'y  Co.,  76  Mo.,  317,  1883;  Philadel- 
phia and  Reading  R.  R.  Co.  v.  Yerger,  73' 
Pa.  St.,  121,  1873. 

2C.  —  Negligence  will  not  be  presumed  in 
case  of  fire  being  set  to  grass  and  communi- 
cating to  the  fences  adjoining.  Toledo, 
Peoria  and  Warsaw  R'y  Co.  v.  Parker,  73 
111.,  536.    1874. 

27.  —  Where  a  railway  company  is  antliot- 
ized  to  propel  its  trains  by  steam,  no  infer- 
ence of  negligence  arises  from  the  mere  fact 
that  an  injui-y  to  adjacent  property  was 
caused  by  sparks  emitted  from  its  locomo- 
tives. Riiffner  v.  Cincinnati,  Hamilton 
and  Dayton  R.  R.  Co.,  34  Ohio  St.,  96,  1877; 
21  Amer.  R'y  Rep.  1. 

28.  —  The  mere  fact  that  a  fire  is  occa- 
sioned by  sparks  emitted  from  the  smoke- 
stacks of  engines  does  not,  of  itself,  estab- 
lish negligence,  nor  would  it  be  sufficient  to 
authorize  a  jury  to  infer  negligence,  unless 
the  emission  of  the  sparks  was  unusual  in 
degree  or  character,  or  the  sparks  were  of  an 
extraordinary  size  and  such  as  would  not  be 
emitted  from  perfectly  constructed  locomo- 
tives. McCaig  v.  Erie  R'y  Co.,  8  Hun  (N. 
Y.),  599.     1876. 

2.  Dry  grass  and  weeds. 

29.  Duty  of  railway  company.    It  is  not 

negligence,  per  se,  for  a  railway  company  to 
permit  dry  grass  and  herbage  to  remain  on 
its  right  of  way.  The  fact,  however,  is  one 
for  the  jury,  who  may  find  negligence  from 
it.  Burlington  and  Missouri  River  R.  R. 
Co.  V.  Westover,  4  Neb.,  268,  1876;  Louis- 
ville, New  Albany  and  Chicago  R'y  Co.  v. 
Stevens,  87  Ind.,  198, 1882;  Perry  v.  Southern 
Pacific  R.  R.  Co.,  50  Cal.,  578,  1875;  12 
Amer.  R'y  Rep.,  187. 

80.  —  Where  a  railway  company  suffered 
a  heavy  growth  of  dry  grass  to  remain  on 
its  right  of  way  through  plaintiff's  premises, 
and  fire  was  communicated  from  the  loco- 
motive of  a  freight  train,  while  laboring  to 
ascend  a  heavy  grade,  to  the  grass  and  weeds ' 
in  the  right  of  way,  and  from  thence  com- 
municated to  the  fences  and  grass  of  plaint- 
iff, which  were  destroyed,  held,  that  the  com- 
pany was  guilty  of  negUgence,  and  that  the 
plaintiff  was  entitled  to  recover.  Rockford, 
Rock  Island   and  iSt.  Louis  R.  R.  Co.  v. 
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Rogers,  63  111.,  346.  1873.  See,  also,  Salmon 
V.  Delaware,  Lackawanna  and  Western  R. 
R.  Co.,  88  N.  J.  Law,  5,  1875;  Delaware, 
Lackawanna  and  Western  v.  B.  R.  Co.  v. 
Salmon,  39  ib.,  399,  1877;  Longabaugh  v. 
Virginia  City  and  Truckee  R.  R.  Co.,  9 
Nev.,  271,  1874. 

31.  —  It  is  negligence  in  a  railway  com- 
pany to  place  near  its  track,  and  Buffer  to 
remain  there,  a  pile  of  old,  dry,  combustible 
sills,  which,  being  set  on  fire  by  one  of  the 
company's  locomotives,  communicated  the 
fire  to  the  fence  of  the  plaintiff  which  was 
thus  burned.  Troxler  v,  Richmond  and  Dan- 
ville R.  R.  Co.,  74  N.  C,  377,  1876 ;  13  Amer. 
R'y  Rep.,  889. 

32.  —  Although  there  was  an  intervening 
fence  between  the  pile  of  sills  and  the  plaint- 
iffs fence  to  which  it  was  joined,  which  in- 
tervening fence  caught  fire  and  was  burned, 
and  from  which  the  plaintiff's  fence  was  di- 
rectly fired,  still,  if  the  burning  of  the  sills 
was  the  cause  of  the  intervening  fence  catch- 
ing fire,  and  the  same  was  directly  set  on  fire 
by  the  engine  itself,  the  plaintiff  is  entitled  to 
recover.    Ib. 

33.  —  The  true  rule  is  that  it  is  for  the 
jury  to  say,  in  the  light  of  all  the  evidence 
and  circumstances,  including  the  surround- 
ings and  dryness  of  the  time,  whether  or 
not  the  railway  company  has  permitted  such 
an  accumulation  of  combustible  matter 
within  its  right  of  way,  exposed  to  fire,  as 
would  he  permitted  by  a  careful,  prudent 
man  upon  his  own  premises,  exposed  to  the 
same  hazards.  Snyder  v.  P.  C.  and  St.  L. 
R'y  Co.,  11  W.  Va.,  14,  1877;  18  Amer.  R'y 
Rep.,  154. 

34.  —  A  complaint  against  a  railway  com- 
pany, alleging  'that  the  plaintiff  contracted 
with  the  defendant  to  deliver  wood  on  the 
defendant's  track,  and  did  deliver  one  hun- 
dred and  twenty-flve  cords,  of  the  value, 
etc.,  that  the  defendant  cut  down  grass  and 
weeds  on  its  track  and  grounds,  which,  with 
other  inflammable  material,  it  negligently 
permitted  to  accumulate  at  the  place,  until 
very  dry,  when  they  were  set  on  fire  by  the 
passing  engines,  negligently  operated  on  the 
road  by  the  defendant,  by  reason  of  which 
the  wood  was  consumed,  does  not  suflS- 
ciently  show  that  the  injury  was  the  result 
of  the  defendant's  negligence,  and  is  bad  on 


demurrer.  Pennsylvania  Co.  v.  Gallentine, 
77  Ind.,  823,  1881;  7  Amer.  &  Eng.  R.  R. 
Cases,  517. 

35.  —  The  proof  showed  that,  although 
defendant  had  the  proper  mechanical  ap- 
pliances to  prevent  the  escape  of  fire,  yet 
there  was  a  heavy  growth  of  grass  and 
weeds.upon  its  land  where  the  fire  started ; 
that  it  had  not  been  burned  off  that  season ; 
that  the  plaintiff  was  not  negligent  in  this 
respect  on  his  part,  and  the  fire  occurred  in 
the  latter  part  of  September,  when  the 
weeds  and  grass  were  very  dry  and  combus- 
tible. Held,  that  the  jury  were  warranted 
in  finding  the  company  guilty  of  negligence. 
Illinois  Central  R.  R.  Co.  v.  Fraeier,  64  111., 
28.     1873. 

36.  —  Prom  the  fact  that  a  railroad  runs 
through  a  prairie  country,  with  wild  grass 
growing  upon  its  right  of  way  and  adjacent, 
thereto,  it  cannot  be  said,  as  a  matter  "of  law, 
that  it  is  not  incumbent  upon  the  company 
to  cut  or  destroy  the  wild  grass  upon  its 
right  of  way  and  outside  its  road-bed.  Sib- 
ilrudv.  Minneapolis  and  St.  Louis  R'y  Co., 
39  Minn.,  58,  1883;  7  Amer.  &  Eng.  R.  R. 
Cases,  499. 

37.  —  Negligence  of  a  railw.iy  company 
may  be  inferred  where,  cord-wood  of  an- 
other being  within  its  right  of  way,  it  per- 
mits such  an  accumulation  of  dry  grass, 
weeds  and  other  combustible  matter  within 
its  right  of  way,  exposed  to  fire  from  its  en- 
gines, communicable  to  such  wood,  as  would 
not  be  permitted  by  a  prudent  and  cautious 
man  upon  his  own  promises  exposed  to  tjie 
same  hazard.  Pittsburgh,  Cincinnati  and  St. 
Louis  R.  R.  Co.  V.  Nelson,  51  Ind.,  150.    1875. 

38.  —  If  a  railway  company  permits  dry 
grass  to  remain  standing  between  the  rail- 
way track  and  the  fence,  in  such  quantities 
as  to  show  negligence,  evidence  of  the  fact, 
in  an  action  to  recover  damages  for  the  de- 
struction of  a  crop  by  fire  in  an  adjoining 
field,  alleged  to  have  been  caused  by  sparks 
from  a  locomotive,  is  admissible.  Henry  v. 
Southern Padflc  R.  R.  Co.,  50  Cal.,  176, 1875; 
13  Amer.  R'y  Rep.,  1«8. 

3.  Managevient  of  engines. 

39.  Construction  of  engine.  In  an  ac- 
tion for  damages  alleged  to  have  been  caused 
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by  the  escape  of  sparks  from  an  engine,  it 
is  error  to  instruct  the  jury  that  the  defend- 
ant must  show,  not  only  that  the  engine  was 
supplied  with  the  best  and  most  approved 
appliances  to  prevent  the  escape  of  sparks 
at  the  time  of  the  fire  in  question,  but  also 
that  the  engine  was  originally  so  con- 
structed. If  at  the  time  of  the  fire  it  was 
properly  constructed  and  in  good  order,  that 
is  sufficient.  Ohieago  and  Northwestern  R'y 
Co.  V.  Boiler,  7  Bradwell  (111.),  625.     1880. 

40.  —  In  an  action  against  a  railroad  for 
setting  fire  by  its  locomotive  to  plaintiff's 
wood-yard,  the  court  charged  the  jury  that 
if  they  believed  that  a  locomotive,  if  prop- 
erly constructed  and  skilfully  managed, 
would  not  set  fire  to  wood  piled  on  the  side 
of  the  track;  and  if  they  further  believed 
that  the  plaintiff's  wood  was  destroyed  by 
fire  or  sparks  from  defendant's  engine,  with- 
out plaintiff's  fault,  they  should  find  for 
plaintiff;  held,  no  error.  Longabaugh  v. 
Virginia  Oity  and  Truckee  JR.  R.  Co.,  9  Nev., 
271.     1874. 

41.  —  Where  damage  is  caused  by  the  es- 
cape of  fire  from  a  railway  engine,  the  bur- 
den is  upon  the  company  to  show  that  their 
engine  was  properly  constructed,  equipped 
aud  operated.  And  the  question  of  the  suf- 
ficiency of  such  construction  and  equipment 
is  one  of  fact  for  the  jury.  Burlington  and- 
Missouri  River  R.  R.  Co.  v.  Westover,  4 
Neb.,  268.     1876. 

42.  —  condition  of  engine.  In  an  action 
for  damages  occasioned  by  fire  escaping  from 
an, engine,  an  instruction  which  fails 'to  in- 
clude the  question  whether  the  engine  was 
supplied  with  proper  appliances  for  arresting 
spalls  is  erroneous,  where  there  is  testi- 
mony tending  to  prove  that  fact.  Chicago 
and  Alton  R.  R.  Co.  v.  Smith,  10  Bradwell 
ail.),  359.     1883. 

43.  Defective  engine.  In  an  action  for 
injury  by  fire  alleged  to  have  been  caused  by 
a  locomotive,  it  was  proved  on  the  part  of 
the  plaintiff  that  the  fire  broke  out  shortly 
after  the  passing  of  the  defendant's  engine, 
and  that  that  engine  had  none  of  the  appli- 
ances which  had  been  long  in  use  to  prevent 
sparks  or  hot  cinders  issuing  from  the  chim- 
ney or  the  fire-box,  and  that  there  was  no 
other  way  of  accounting  for  the  fli'e  than 
assuming  it  to  have  been  caused  by  a  spark 


or  cinder  from  the  engine.  For  the  defend- 
ant the  evidence  of  several  scientific  wit- 
nesses was  to  the  effect  that  the  engine  in 
question  was  so  constructed  that  it  was  un- 
necessary to  provide  any  of  the  safeguards 
suggested  by  the  plaintiff's  witnesses,  and 
that  it  was  impossible  that  sparks  or  cinders 
could  have  been  thrown  out  by  it  so  as  to 
cause  the  damage  complained  of.  In  his 
summing  up,  the  court,  after  a  careful  re- 
capitulation of  the  evidence  on  both  sides, 
left  it  to  the  jury  to  say  whether  or  not  there 
had  been  negligence  on  the  part  of  the  com- 
pany either  in  using  an  improperly  con- 
structed engine  or  in  improperly  using  an 
engine  of  the  description  mentioned  by  the 
defendant's  witnesses ;  held,  no  misdirection. 
Freemantlev.  London  and  North  Western  R'y 
Co.,  10  Common  Bench  (N.  S.),  89;  100  E.  C, 
L.,  88.     1861. 

44.' Negligence  in  setting  ont  lire.  In  a 
suit  for  injuries  to  plaintiff's  woodland,  by 
fires  communicated  from  engines  on  defend- 
ant's line,  there  was  testimony  to  show  that 
one  of  the  fires  was  caused  by  the  fireman  or 
engineer  throwing  from  the  engine  a  burning 
stick,  which  fell  into  dry  grass  and  leaves 
near  the  track,  and  that  it  was  not  unusual 
for  defendant's  firemen  to  throw  off  sticks  of 
wood  which  had  been  tried  and  found  too 
large  to  enter  the  furnace  door,  and  to  which 
fire  might  adhere.  Held,  that  the  act  was 
one  within  the  scope  of  the  servant's  employ- 
ment, and  if  it  was  a  negligent  one,  defend- 
ant was  liable  for  the  consequences.  Spaul- 
ding  v.  Chicago  and  Northwestern  By  Co., 
33  Wis.,  583.     1873. 

45.  —  If  the  employes  could  readily  have 
prevented  the  fire  from  escaping  from  tho 
roadway  upon  the  plaintiff's  meadow,  they 
were  guilty  of  gross  negligence,  for  which 
the  company  would  be  responsible,  notwith- 
standing that  the  locomotive  was  provided 
with  the  most  approved  safeguards  against 
the  escape  of  fire,  and  that  the  engineer  in 
charge  of  the  locomotive  was  competent  and 
careful.  Kenney  v.  Hannibal  and  St.  Joseph 
R.  R.  Co.,  63  Mo.,  99,  1876;  20  Amer.  B'y 
Rep.,  375. 

46.  Sparks.  The  building  of  plaintiff  was 
about  ninety  feet  from  a  railway,  and  was 
used  for  the  storage  of  coal  and  straw. 
Some  straw  scattered  about   the  building 
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caught  fire  from  sparks  from  a  passing  en- 
gine, and  the  fire  thus  ignited  was  carried  by 
a  high  wind  to  the  storehouse  which  was  de- 
stroyed. Held,  that  it  was  properly  left  to 
the  jury  to  determine  whether  the  negligence 
of  the  company,  in  allowing  the  escape  of 
large  sparks  from  the  engine,  was  the  remote 
or  proximate  cause  of  the  injury.  Pennsyl- 
vania and  New  York  Canal  and  B.  B.  Co.  v. 
Lacey,  89  Pa.  St.,  458.     1879. 

47.  —  A  railway  company  authorized  to 
use  locomotives  is  not  responsible  for  dam- 
ages occasioned  by  sparks  emitted  from  an 
engine  traveling  on  its  road,  provided  it  is  not 
guilty  of  negligence  and  has  taken  due  pre- 
caution to  prevent  injury  from  fire.  Morris 
and  Essex  B.  B.  Co.  v.  The  State,  36  N.  J. 
Law,  553.     1873. 

48.  Special  fludin^.  In  an  action  for 
the  burning  of  a  barn  caused  by  sparks  from 
defendant's  engine,  the  jury  were  instructed 
that  the  engine  was  properly  constructed 
and  supplied  with  all  known  and  usual 
means  for  preventing  the  escape  of  sparks, 
and  that  defendant  was  not  liable  unless  the 
fire  was  caused  by  the  negligent  and  unsTiilful 
management  of  the  engine  by  defendant's 
agents,  and  they  were  required  to  find  spe- 
cially whether  defendant  was  guilty  of  neg- 
ligence which  caused  the  loss,  and,  if  so,  in 
what  such  negligence  consisted.  The  jury, 
answering  the  first  question  affirmatively, 
found  that  the  negligence  consisted  in  "  not 
using  proper  precaution  in  handling  the  en- 
gine to  prevent  the  extraordinary  escape  of 
«parks  in  passing  the  barn.''  Held,  that  the 
finding  is  sufficiently  specific.  Caswell  v. 
Chicago  and  Northwestern  By  Co.,  43  Wis., 
198,  1877;  15  Araer.  R'y  Rep.,  163. 

49.  Speed  of  train.  It  appeared  that  the 
train  was  running  within  a  village  at  an  un- 
laVful  rate  of  speed,  viz.,  at  a  greater  rate 
than  six  miles  per  hour  (R.  S.,  g§  1809, 
4893; ;  and  that  the  train  consisted  of  only 
two  cars  and  was  running  on  a  straight  line; 
and  the  grade  was  not  shown.  There  was 
no  other  evidence  that  the  undue  speed  in- 
creased the  danger  of  fire.  Held,  that  it  was 
error  as  against  defendant  to  submit  that 
question  to  the  juryr  Brusberg  v.  Mil- 
u-aukee.  Lake  Shore  and  Western  Ey  Co., 
50  "Wis.,  331,  1880;  2  Amer.  &  Eng.  R.  R. 
Cases,  364. 
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4.  Negligence  of  property  owner. 

50.  Contributory  negligence.  The  owner 
of  lands  adjacent  to  a  railway  is  not  obliged 
to  keep  his  lands  contiguous  to  the  track 
free  from  leaves  or  other  combustible  mat- 
ter coming  or  being  thereon.  Delaware, 
Lackawanna  and  Western  B.  B.  Co.  v.  Sal- 
mon, 39  N.  J.  Law,  399,  1877;  14  Amer.  tCj 
Rep.,  236;  Salmon  v.  Delaware,  Lackawanna 
and  Western  B.  B.  Co.,  88  N.  J.  Law,  5, 
1875;  Philadelphia  and  Beading  B.  B.  Co.  v. 
Schultz,  93  Pa.  St.,  341,  1880;  2  Amer.  & 
Eng.  R.  R.  Cases,  371 ;  Pittsburgh,  Cincinnati 
and  St.  Louis  By  Co.  v.  Jones,  86  Ind.,  496, 
1883;  11  Amer.  &  Eng.  R.  R.  Cases,  76. 

51.  —  Where  the  conti-ibutory  negligence 
charged  consisted  in  permitting  an  accu- 
mulation of  hay  and  shavings  between  two 
buildings  destroyed,  and  under  one  of  them, 
which  was  set  upon  blocks  two  and  one-half 
feet  high,  and  with  the  side  next  the  track 
left  open  below  the  sills,  held,  that  the  ques- 
tion of  contributoiy  negligence  should  be 
submitted  to  the  jury.  Murphy  v.  Chicago 
and  Northwestern  By  Co.,  45  Wis.,  323,  1878; 
18  Amer.  R'y  Rep.,  17. 

52.  —  The  plaintiff  was  accustomed  to 
stable  his  hoi'se  in  a  barn  situated  within 
about  two  feet  of  the  fence  beside  the 
defendant's  road ;  the  bedding  and  manure 
of  the  horses  were  thrown  out  of  a  window 
in  the  barn  near  the  track,  and  allowed  to 
accumulate  during  a  hot,  dry  season,  from 
the  spr'ing  until  in  July,  when  it  was  set  on 
fire  by  a  spark  from  one  of  defendant's  en- 
gines. Held,  that  the  evidence  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff 
was  sufficient  to  require  the  question  to  be 
submitted  to  the  jury.  Collins  v.  New  York 
Central  and  Hudson  Biver  B.  B.  Co.,  5  Hun 
(N.  Y.),  499,  1875;  affirmed,  71  N.  Y.,  609, 
1877. 

53.  —  A  lumber  dealer  is  not  bound  to 
provide  appliances  to  prevent  fii'es  arising 
from  the  negligence  of  a  railway  company. 
McLaren  v.  Canada  Central  B'y  Co.,  33 
Upper  Canada,  Common  Pleas,  334.     1882. 

54.  —  Damage  caused  by  fire  through  the 
negligence  of  one  party,  but  increased 
through  the  negligence  of  the  party  suffer- 
ing the  loss,  may  be  recovered  up  to  the 
time  when  the  contributory  negligence  be- 
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gan  to  afflect  the  result;  hence  there  was 
error  in  the  charge  to  the  jury  when  it 
would  be  understood  by  them  that,  if  the 
plaintiff  neglected  to  do  what  a  pi-udent  man 
would  have  done  when  he  learned  of  the 
fire,  it  defeated  his  right  of  recovery  for  the 
previous  as  well  as  subsequent  damages. 
Stebbins  v.  Central  Vt.  B.  B.  Co.,  54  Vt., 
46^,  1883;  11  Amer.  &  Eng.  R.  R.  Cases.  79. 

55.  —  No  obligation  rests  upon  the  owners 
of  property  along  a  railway  to  keep  it  in  a 
condition  to  b?  always  safe  from  the  fires 
thrown  from  passing  engines.  They  are  not 
bound  to  remove  combustible  material  on 
their  own  land  in  order  to  obviate  the  conse- 
quences of  possible,  or  even  probable,  negli- 
gence of  the  company.  And  in  such  oases 
there  is  not  contributory  negligence  on  the 
part  of  the  owner  of  the  property  destroyed. 
Bichmond  and  Danville  B.  B.  Co.  v.  Medici/, 
75  Va.,  499,  1881;  7  Amer.  &  Eng.  R.  R. 
Cases,  493. 

56.  —  Where  a  barn  quite  near  a  railway 
track  was  negligently  burned  by  sparks 
from  an  engine,  held,  not  evidence  of  con- 
tributory negligence  that  the  owner  suffered 
the  roof  to  be  in  such  condition  as  that  it 
was  more  liable  to  take  fire  than  if  it  had  a 
secure  and  safe  roof.  Philadelphia  and 
Beading  B.  B.  Co.  v.  Henderson,  80  Pa.  St., 
183.     1875. 

57.  —  If  a  person  place  cord-wood  upon 
the  right  of  way  of  a  railroad,  under  con- 
tract, express  or  implied,  with  the  company 
so  to  do,  he  does  not  thereby  contribute  to 
an  injury  caused  by  the  destruction  of  the 
wood  by  fire  communicated  from  a  passing 
engine.  Pittsburgh,  Cincinnati  and  St. 
Louis  B.  B.  Co.  V.  Nelson,  51  Ind.,  150.    1875. 

58.  Contributory  negligence;  failure  to 
plow  around  stacks.  The  fact  that  plaint- 
iff had  not  plowed  around  stacks,  so 
as  to  prevent  fire  from  reaching  them,  is 
not  negligence  per  se.  Whether  it  amounted 
tb  negligence  was  a  question  of  fact  to  be 
determined  by  the  circumstances  o'f  the 
case.  Karsen  v.  Milwaukee  and  St.  Paul 
B'y  Co.,  39  Minn.,  13,  1881;  7  Amer.&  Eng. 
R.  R.  Cases,  501 ;  Burlington  and  Mo.  Biver 
B.  B.  Co.  V.  Westover,  4  Neb.,  268,  1876; 
lAndsay  v.  Winona  and  St.  Peter  B.  B.  Co., 
39  Minn.,  411,  1883;  Kansas  City,  Fort  Scott 
and  Gulf  B.  B.  Co.  v.  Owen,  35  Kans.,  419, 


1881;  Kansas  Pacific  B'y  Co.  v.  Brady,  17 
Kans.,  380.  1877. 

59.  —  Persons  who  live  near  railroads  aro 
bound  to  take  notice  of  the  increased  danger 
to  their  property  from  fire,  and  to  exercise 
a  proportionate  amount  of  care  to  protect  It. 
Kansas  City,  Fort  Scott  and  Quif  B.  B.  Co. 
V.  Owen,  35  Kans.,  419.     1881. 

60.  —  Persons  occupying  farms  along  a 
line  of  railway  are  entitled  to  cultivate  them 
in  the  usual  manner,  and  may  recover  dam- 
ages for  fires  caused  by  the  negligence  of 
the  railway  company,  although  they  have 
not  plowed  up  the  dry  grass  or  taken 
other  unusual  means  to  guard  against  negli- 
gence. Snyder  v.  P.,  C.  and  St.  L.  B'y  Co., 
11  W.  Va.,  14,  1877;  18  Amer.  R'y  Rep.,  154. 

61.  —  In  an  action  against  a  railway  com- 
pany to  recover  the  value  of  certain  stack* 
of  oats,  destroyed  by  fire  set  out  by  its  en- 
gine, evidence  of  the  custom  of  the  neighbor- 
hood, not  to  plow  around  the  stacks,  is  not 
competent  for  the  purpose  of  showing  a 
want  of  contributory  negligence.  Whether 
it  is  necessary  for  the  plaintiff  in  such  cases 
to  show  that  he  did  not,  by  a  failure  to  exer- 
cise ordinary  care,  contribute  to  the  injury, 
query  f  Ormond  v.  Central  Iowa  B'y  Co.,  58 
la..  743.     1883. 

62.  —  A  party  cannot  be  chargeable  with 
negligence  for  not  doing  that  which,  if  done, 
would  afford  him  no  protection;  and  evi- 
dence tending  to  show  that  plaintiff's  failure 
to  plow  around  his  hay-stacks  did  not  con- 
tribute to  the  loss  was  properly  admitted. 
Lewis  V.  Chicago,  Milwaukee  and  St.  PaulB. 
B.  Co.,  57  la.,  137.     1881. 

63.  —  The  presence  of  combustible  ma- 
terial on  plaintiff's  land  adjoining  the  track 
did  not  constitute  negligence  on  his  part. 
Erd  V.  Chicago  and  Northwestern  B'y  Co., 
41  Wis.,  65.     1876. 

64.  —  The  fact  that  a  farmer  permits  dry 
grass  and  other  combustible  matter  to  remain 
on  his  land  does  not  constitute  contributory 
negligence  on  his  part  so  as  to  prevent  him 
from  recovering  against  a  railway  company 
for  the  destruction  of  property  there  situate, 
caused  by  fire  escaping  from  a  passing  train 
and  driven  by  a  high  wind  through  similar 
combustible  matter  on  the  company's  right 
of  way  and  on  an  intervening  farm.  Palmer 
V.  Missouri  Pacific  B'y  Co.,  76  Mo.,  317, 1882; 
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Pittsburgh,  Cincinnati  and  St.  Louis  Ry  Co. 
V.  Hixon,  79  Ind.,  Ill,  1881;  8  Amer.  &  Eng. 
E.  E.  Cases,  717. 

65.  Contribtttory  neg:ligence ;  failure  to 
put  out  Are.  Though  a  burning  railway  car 
which  is  run  off  on  a  switch  to  save  the 
train  and  main  track  is  negligently  stopped 
so  near  another's  property  as  to  ignite  and 
consume  it,  the  company  is  not  liable  for 
the  injury,  if  the  owner  of  the  property,  or 
his  agents  or  employes,  having' charge  of  it, 
are  present  and  can  save  it,  but  refuse  to  do 
so ;  or  if  they  arrive  after  the  property  is  on 
fire  they  must  save  what  they  can,  or  that 
omitted  to  be  saved  will  go  in  mitigation  of 
the  damages;  but  agents  or  employes  of -the 
owner  in  other  business  not  connected  with 
the  property  are  under  no  legal  obligation  to 
protect  it,  and  their  omission  to  do  so  is  not 
contributory  negligence  on  the  part  of  the 
owner.  St.  Louis,  Iron  Mountain  and 
Southern  R'y  Co.  v.  Hecht,  38  Ark.,  357, 
1833 ;  9  Amer.  &  Eng.  R.  R.  Cases,  333. 

66.  —  The  fird  having  originated  thirty  or 
forty  rods  from  plaintiff's  land,  and  the  only 
evidence  bearing  on  his ;  negligence  being 
that  he  saw  smoke  rising  from  defendant's 
track  on  two  or  three  days  —  the  last  time 
being  eight  days  before  bis  property  was 
burned, —  and  took  no  measures  to  have  the 
fire  extinguished,  held,  that  this  would  not 
have  sustained  a  finding  of  contributory 
negligence.  McNarra  v.  Chicago  and  North- 
western R'y  Co.,  41  Wis.,  69.     1876. 

67.  —  Where  fire  is  communicated  to  a 
building  situate  near  a  railway,  through 
the  negligence  of  a  railway  company,  the 
owner  cannot  recover  for  the  loss  of  such 
property  as  he  could  easily  and  without 
danger  have  saved  from  destruction.  Chi- 
cago and  Alton  B.  R.  Co.  v.  Pennell,  94  111., 
448.    1880. 

68.  —  The  plaintiff  was  held  not  bound 
to  use  extraordinary  means  to  extinguish  or 
prevent  the  spread  of  the  fire  set  out  by 
neglect  of  defendant.  Bevier  v.  Delaware 
and  Hudson  Canal  Co.,  13  Hun  (N.  Y.),  254. 
1878. 

69.  Contributory  negligence;  open  win- 
dojv.  In  an  action  against  a  railway  com- 
pany, by  the  owner  of  land  lying  contiguous 
to  the  defendant's  track,  to  recover  damages 
for  the  burning  of  a  house  situated  on  such 


land  and  of  personal  property  contained 
therein,  belonging  to  him,  alleged  to  have 
been  caused  by  sparks  escaping  from  the 
locomotive  used  byi  the  defendant,  vvhlch 
was  not  provided  'with  a  suflBcient  spark- 
arrester,  the  jury,  with  their  general  verdict 
for  the  plaintiff,  found  specially  that  the 
plaintiff's  house  was  set  on  fire  by  sparks 
emitted  from  the  smoke-stack  of  an  engine 
which  was  provided  with  an  improper,  de- 
fective and  unsafe  spark-arrester;  that  if 
the  engine  had  had  a  proper  spark-arrester 
the  burning  could  not  have  occurred ;  that 
the  sparks  entered  an  unoccupied  upper 
room  of  the  house,  through  a  window  front- 
ing on  the  track,  left  open  by  the  plaintiff ; 
and  that,  though  the  opening  of  the  window 
contributed  to  the  burning,  yet,  as  the  plaint- 
iff did  not  know  of  the  use  or  presence  of  the 
defective  engine,  he  was  not  guilty  of  negli- 
gence in  having  the  window  open.  Held, 
that  the  defendant  was  not  entitled  to  judg- 
ment on  the  special  verdict.  Louisville,  New 
Albany  and  Chicago  R'y  Co.  v.  Richardson, 
66  Ind.,  43.     1879. 

70.  Contributory  negligence ;  presump- 
tion of  law.  In  an  action  founded  upon 
the  alleged  negligence  of  the  defendant,  held, 
that  in  the  absence  of  evidence  tending  to 
show  either  that  the  plaintiff  was  or  was 
not  negligent,  the  court  should  direct,  and 
the  jury  should  find,  that  the  plaintiff  was 
not  negligent.  Central  Branch  Union  Pa- 
cific R.  R.  Co.  V.  Hotliam,  33  Kans.,  41. 
1879. 

71.  Erection  of  building.  Where  a  party 
erects  his  building  at  a  reasonably  safe  dis- 
tance from  the  railroad  track,  he  cannot  be 
held  guilty  of  negligence  because  his  build- 
ing is  so  situated  as  to  be  liable  to  be  set  on 
fire  by  another,  subsequently  erected  in  a 
dangerous  proximity  to  the  track.  Toledo, 
Wabash  and  Western  R'y  Co.  v.  Maxfield, 
73  111.,  95.     1874. 

73.  —  Where  a  railway  is  constructed  at 
such  a  distance  from  a  building  that  the  lat- 
ter is  not  likely  to  be  set  on  fire  by  sparks 
from  engines  properly  constructed,  and  used 
upon  the  road,  it  is  not  negligence  in  the 
owner  not  to  remove  the  building.  Caswell 
V.  Chicago  and  Northwestern  R'y  Co.,  43 
Wis.,  193,  1877;  16  Amer.  R'y  Rep.,  163. 

73.  —  on  right  of  way.    The  erection  of 
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buildings  by  the  permission  of  a  railroad 
company  within  the  line  of  its  roadVay  by 
other  parties,  for  convenience  in  delivering 
and  receiving  freight,,  is  not  inconsistent 
virith  the  purposes  for  which  the  charter  was 
granted ;  and  a  license  by  the  company  to 
such  other  parties  is  admissible  to  show  its 
consent  to  the  occupation  of  its  premises. 
Chrand  Trunk  R.  R.  Co.  v.  Richardson,  91 
U.  S.,  454.     1875. 

74.  —  Where  the  statute  of  a  state  pro- 
vides that  "when  an  injury  is  done  to  a 
building  or  other  property  by  fires  commu- 
nicated by  a  locomotive-engine  of  any  rail- 
road corporation,  tlie  said  corporation  shall 
be  responsible  in  damages  for  such  injury," 
and  have  an  insurable  interest  in  such  prop- 
erty "along  its  routr,''  held,  that  the  phrase 
"along  its  route"  means  in  proximity  to  the 
rails  upon  which  the  locomotive-engines  run ; 
and  that  the  corporation  is  liable  for  such  an 
injury  to  buildings  or  other  property  along 
its  route,  whether  they  are  outside  of  the 
lines  of  its  roadway  or  lawfully  within  those 
lines.    lb. 

75.  Inflammable  material  on  adjoining 
land.  A  wood  adjoining  the  defendant's 
railway  was  burnt  by  sparks  from  the  loco- 
motives. On  several  previous  occasions  it 
had  been  set  on  Are  and  the  company  had 
paid  for  the  damage.  Evidence  was  given 
that  the  defendant  had  done  everything  that 
was  practicable  to  the  locomotives  to  make 
them  safe,  but  it  was  admitted  that  with 
these  precautions  the  locomotives  had  been 
the  means  of  occasionally  setting  fire  to  the 
wood.  The  banks  of  the  railway  were  cov- 
ered with  inflammable  grass.  The  jury 
found  the  company  guilty  of  negligence. 
Held,  assuming  the  fire  to  have  been  caused 
by  lighted  coals  from  the  locomotives  fall- 
ing in  the  plaintiflE's  wood,  the  defendant 
was  liable.  That  it  was  no  defense  that  the 
plaintiff  had  allowed  his  wood  to  become 
peculiarly  liable  to  take  fire  by  neglecting  to 
clear  away  the  dry  grass  and  dead  sticks. 
Vaitghan  v.  Taff  Vale  Ry  Co.,  3  Hurlstone 
&  Norman  (Exchequer),  742,     1858. 

76.  Orchard;  contributory  negligence. 
The  question  of  contributory  negligence  by 
mulching  orchard  trees  with  manure,  and 
wrapping  them  with  dry  straw,  is  for  the 
jury.    Missouri  Paoiflo  R'y  Co.  v.  Cornell, 


11  Amer.  &  Eng.  R.  R.  Cases  (Kans.),  56. 
1888. 

77.  Risk  assumed  by  owner.  A  party 
who  erects  a  building  on  or  near  a  railway 
track  knows  the  dangers  incident  to  the  use 
of  steam  as  a  motive  power,  and  must  be 
held  to  assume  some  of  the  hazards  con- 
nected with  its  use  on  such  thorouglifares. 
While  the  party  has  the  right  to  erect  a 
building  near  the  track,  and  in  an  exposed 
position,  yet  if  he  does  so,  he  is  bound  to  a 
higher  degree  of  care  in  providing  proper 
means  to  protect  his  property  from  fire  than 
a  person  in  a  less  exposed  position,  and  is 
also  required  to  use  all  reasonable  means  to 
save  his  property  in  case  a  fire  should  occur. 
Chicago  and  Alton  R.  R.  Co.  v.  Pennell,  94 
111.,  448.    18S0. 

78.  Special  flndiugs  required.  Where 
the  action  is  founded  upon  the  alleged  negli- 
gence of  the  defendant,  and  some  of  the 
evidence  introduced  on  the  trial  tends  to 
show  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  the  defendant,  in 
accordance  with  s.  386  of  the  Code  (Laws  of 
1874,  pp.  140,  141),  requests  the  court  to 
direct  the  jury  to  find  upon  the  particular 
question  of  fact  whether  or  not  the  plaintiff 
was  guilty  of  contributory  negligence,  and 
the  court  refuses,  lisld,  error.  Centred 
Branch  Union  Pacifio  R.  R.  Co.  v.  Hotham, 
28  Kans.,  41,  1879;  Same  v.  Same,  ib.,  54, 
1879. 

79.  Warehouse.  Warehousemen  who  have 
authorized  the  use  of  a  locomotive  on  their 
premises,  and  have  known  of  its  use  and  ac- 
quiesced in  it,  have  no  right  of  action  for 
damage  done  to  their  property  by  fire  set 
by  sparks  from  such  engine.  Spear  v.  Mar- 
quette, Houghton  and  Ontonagon  R.  B. 
Co.,  49  Mich.,  348,  1883;  8  Amer.  &  Eng. 
R.  R.  Cases,  723 ;  Marquette,  Houghton  and 
Ontonagon  R.  R.  Co.  v.  Spear,  7  Amer.  & 
Eng.  R.  R.  Cases  (Mich.),  488,  1880. 

80.  —  The  owners  of  a  warehouse  owned  a 
railway  track  running  on  their  own  premises 
near  it,  and  employed  a  railway  company  to 
send  an  engine  to  draw  cars  over  it  for  their 
accommodation.  The  engine  threw  off 
sparks  badly,  and  this  they  observed  and 
complained  of,  but  nevertheless  continued 
to  malce  use  of  it  for  a  long  time.  At  last 
the  warehouse  was  burned  by  sparks  emitted 
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by  the  engine.  Held,  that  tbe  owner  had 
no  redress  against  the  company  for  the  burn- 
ing. Marquette,  Houghton  and  Ontonagon 
B.  B.  Co.  V.  Spear,  44  Mich.,  169,  1880;  21 
Araer.  R'y  Rep.,  343. 

81.  —  It  is  immaterial  that  the  company, 
on  repeated  applications  made  that  it  should 
repair  the  engine,  had  promised  to  do  so 
"sometinie,"  as  the  use  continued  there- 
after with  the  knowledge  of  the  plaintiffs, 
and  on  their  own  application.    lb. 

III.  Statutoey  liabilitt. 

82.  Contributory  negrligeiice.  A  statute 
made  the  proprietoj's  of  every  railway  liable 
"for  all  damages  which  shall  accrue  to  any 
person  or  property  by  fire  or  steam  ftom 
any  locomotive  or  other  engine  on  such 
road,"  and  gave  them  an  insurable  interest 
in  property  exposed  along  the  line.  In  an 
action  against  a  railway  company  under 
this  statute,  held,  that  the  liability  thereby 
imposed  is  that  of  insurers,  and  that  the 
doctrine  of  contributory  negligence  by  the 
plaintiff  does  not  apply.  Eowell  v.  Bailroad 
Co.,  57  N.  H.,  132.    1876. 

83.  Illinois.  Where  fire  is  communicated 
from  an  engine  of  a  railway  company  and 
thereby  destroys  the  property  of  another,  the 
presumption  of  negligence  on  the  part  of 
those  having  the  care  and  management  of 
the  engine,  created  by  statute,  wiU  not  be 
sufficiently  rebutted  by  proof  that  the  engine 
was,  at  the  time  of  the  injury,  provided  with 
the  best  mechanical  contrivances  to  prevent 
the  escape  of  sparks,  and  that  such  contriv- 
ances were  in  good  order.  It  should  be  fur- 
ther shown  that  the  engine  was  properly 
managed  under  the  circuuistanoes  surround- 
ing the  case.  Chicago  and  Alton  R.  B.  Co. 
v.  Clampit,  63  III.,  95,  1872;  7  Amer.  R'y 
Rep.,  133. 

84.  —  The  communication  of  fire  by  any 
locomotive  while  passing  over  any  railroad 
affords  full  prima  facie  evidence  to  charge 
the  corporation  or  persons  in  the  use  of  such 
road  with  negligence  under  the  statute. 
Proof  of  the  communication  of  fire  makes  a 
case  entitling  the  plaintiff  to  recover  against 
any  company  using  or  occupying  the  road. 
Pittsburgh,  Cincinnati  and  St.  Louis  R'y 
Co.  V.  Campbell,  86  111.,  443.    1877. 


85.  —  The  statute  having  made  the  fact  of 
the  communication  of  fire  by  an  engine 
prima  facie  evidence  of  negligence,  it  is  not 
sufldcient  to  overcome  this  presumption  to 
show  that  the  engine  was  equipped  with  the 
proper  appliances  to  prevent  the  escape  of 
fire,  and  that  the  same  was  in  good  order, 
but  it  is  also  necessary  to  show  that  the  en- 
gine was  properly  handled  by  a  skilful  engine- 
driver.  St.  Louis,  Vandalia  and  Terre  Haute 
R.  R.  Co.  V.  Funk,  85  111.,  460.     1877. 

86.  —  leased  line.  Under  the  statute  a 
railway  company  in  the  use  of  a  railroad  as 
lessee,  or  otherwise,  is  guilty  of  negligence 
if  it  fails  to  keep  its  right  of  way  clear  from 
all  dead  grass,  weeds,  etc. ,  and  for  such  neg- 
lect is  made  liable  for  injuries  to  others 
from  the  escape  and  transmission  of  fire  from 
the  engines.  Pittsburgh,  Cincinnati  and  St. 
Louis  R'y  Co.  v.  Campbell,  86  111.,  44H.   1877. 

87.  Iowa,  Section  1289  of  the  Code,  pro- 
viding that  railway  companies  "shall  be 
liable  for  all  damages  by  fire  that  is  set  out 
or  caused  by  the  operation  "  of  their  roads, 
does  not  create  an  absolute  liability,  but 
makes  the  fact  of  an  injury  so  occurring 
only  prima  fade  evidence  of  negligence, 
which  may  be  rebutted  by  proof  of  freedom 
from  negligence.  Small  v.  Chicago,  Rock 
Island  and  Pacific  R.  B.  Co.,  50  la.,  338, 
1879;  Libby  v.  Same,  52  ib.,  93,  1819 ;  Slosson 
V.  Burlington,  Cedar  Bapids  and  Northern 
B'y  Co.,  51  la.,  394,  1879. 

88.  —  constitutional  law.  Section  1289 
of  the  Code,  rendering  railway  companies 
liable  for  all  damages  by  fire,  occasioned  by 
the  operation  of  their  roads,  is  not  unconsti- 
tutional. Bodemacher  v.  Milwaukee  and  St. 
Paul  B'y  Co.,  41  la.,  297.     1875. 

89.  Kansas.  Section  2  of  chapter  118, 
Gen.  Stat.,  1122,  does  not  authorize  a  recov- 
ery against  a  railroad  corporation  for  a  prairie 
fire  caused  by  a  locomotive  running  on  the 
track  of  the  company,  where  there  is  no 
want  of  care  and  skill  in  the  construction  of 
the  locomotive,  or  in  operating  it.  Mo., 
Kans.  and  Tex.  R'y  Co.  v.  Davidson,  14 
Kans.,  349.     1875. 

90.  Maryland.  Under  art.  77  of  the  Code, 
in  an  action  against  a  railroad  company  for 
injury  done  to  property  of  the  plaintiff  by 
fire  occasioned  by  the  engines  of  the  defend- 
ant, it  is  not  incumbent  on  the  plaintiff  to 
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prove  that  the  fire  was  caused  by  the  defend- 
ant's negligence,  but  the  onus  is  cast  on  the 
defendsfnt  to  show  affirmatively  that  it  had 
used  reasonable  care  to  prevent  the  causing 
of  injury  by  fire  from  its  engines.  Annapo- 
lis and  Elk  Ridge  B.  B.  Co.-  v.'  Gantt, 
39  Md.,  115,  1873;  11  Amer.  R'y  Rep., 
210. 

91.  Minnesota,  It  being  shown,  in  an  ac- 
tion for  the  recovery  of  damages  upon  the 
ground  of  negligence,  that  fire  was  com- 
EQunicated  fi-om.  an  engine  of  the  defendant 
to  combustible  matter  upon  its  right  of 
way,  and  thence  to  plaintiff's  property  adja- 
cent thereto,  the  statute  raises  a  presump- 
tion of  negligence  on  the  part  of  the  defend- 
ant, and  the  burden  was  upon  it  of  proving 
the  absence  of  negligence  in  respect  to  the 
condition  and  management  of  the  engine. 
Sibilrud  v.  Minneapolis  and  St.  Louis  B'y 
Co.,  29  Minn.,  58,  1882;  7  Amer.  &  Eng.  R. 
R.  Cases,  499. 

92.  Missouri.  The  proof  of  the  setting 
out  of  the  fire  makes  a  prima  facie  case 
against  a  railway  company.  Campbell  v. 
St.  Louis,  Iron  Mountain  and  Southern  B. 
£.  Co?,  58  Mo.,  498.     1874. 

93.  —  In  a  suit  for  damages  against  a 
railroad  company  for  the  burning  of  a  build- 
ing of  plaintiff,  caused  by  the  escape  of 
sparks  from  defendant's  locomotive,  it  ap- 
peared that  the  house  was  uncompleted  and 
of  frame,  situated  about  one  hundred  feet 
from  the  track ;  that  the  carpenter  had  suf- 
fered shavings  to  accumulate  about  the 
house,  and  that  the  spai'ks  were  blown  by  a 
high  wind  from  the  locomotive  into  the 
dead  grass  adjoining  the  track,  and  from 
thence  fire  was  communicated  to  the  shav- 
ings and  the  building.  Held,  that  the  escape 
of  the  fire  from  the  engine  was  the  proxi- 
mate cause  of  the  damage,  and  proof  of  its 
esoap6  established  a,  prima  facie  case  of  neg- 
ligence wliich  would  render  the  company 
liable.  Coates  v.  Missouri,  Kansas  and 
Texas  B'y  Co.,  Gl  Mo.,  38, 1875;  8  Amer.  R'y 
Rep.,  60. 

9i.  New  Jersey.  Proof  that  a  fire  origi- 
nated in  a  spark  from  an  engine  is  prima 
fapie  evidence  of  negligence  in  those  controll- 
ing the  engine,  by  f oi-ce  of  the  statute  of  New 
Jersey.  Wiley  v.  West  Jersey  B.  R.  Co.,  44 
N.  J.  Law,  347.    1883. 


95.  Utah.  The  statute,  C.  L.,  g  508,  pro- 
vides that  "  any  company  operating  a  rail- 
way, etc.,  shall  be  liable  for  all  damages 
which  may  be  sustained  through  destruction 
of  property  caused  by  five  communicated 
from  its  engines."  Under  this  statute,  proof 
of  such  destruction  makes  out  a.  prima  facie 
case,  and  shifts  the  burden  upon  the  defend- 
ant to  show  that  the  fii"e  was  not  caused  by 
its  negligence.  Anderson  v.  Wasatch  and 
Jordan  Valley  B.  B.  Co.,  2  Utah,  518.  1877- 
1880. 

IV.  Evidence. 

96.  Burden  of  proof.  In  an  action  against 
a  railway  company  for  burning  a  house  by 
its  engine,  the  burden  is  on  the  plaintiff  to 
prove  negligence,  which  is  the  absence  of 
such  care  as  is  sufficient  under  the  circum- 
stances to  avoid  the  danger  and  secure 
safety.  Pennsylvania  Co.  v.  Watson,  8U  Pa. 
St.,  393,  1875;  Albert  v.  Northern  Central  R'y 
Co..  98  Pa.  St.,  316,  1831. 

97.  —  In  case  against  a  railway  company 
for  so  negligently  managing  and  conducting 
an  engine  that  certain  premises  of  the 
plaintiff  adjoining  the  line  wex-e  destroyed 
by  fire  emitted  from  the  engine,  evidence  is 
admissible  for  the  purpose  of  showing  that 
other  engines  belonging  to  the  company, 
upon  other  occasions,  in  passing  along  the 
line,  threw  sparks  or  ignited  matter  to  a 
sufficient  distance  to  reach  the  building  in 
question  —  without  showing  the  precise  cir- 
cumstances under  which  this  occurred.  The 
fact  of  premises  being  fired  by  sparks  emit- 
ted from  a  passing  engine  is  prima  facie 
evidence  of  negligence  on  the  part  of  the 
company,  rendering  it  incumbent  on  it  to 
show  that  some  precautions  had  been 
adopted  by  it  reasonably  calculated  to  pre- 
vent such  accidents.  Piggot  v.  Eastern 
Counties  R'y  Co.,  3  Manning,  Granger  & 
Scott,  229;  54  E.  C.  L.,  229.    1846. 

98.  Circumstances.  In  an  action  against 
a  railway  company  for  injuries  resulting  • 
from  fire,  the  mere  fact  that  (he  same  was 
occasioned  by  sparks  emitted  from  one  of  its 
engines  does  not  establish  a  prima  facie 
case  of  negligence  against  the  company ;  but 
a?,  in  the  nature  of  the  case,  the  plaintiff 
must  labor  under     difficulties   in    making 
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proof  of  negligence,  it  may  be  established 
by  circumstances,  bearing  more  or  less 
directly  on  the  case,  which  might  not  be 
satisfactory  in  other  cases  free  from  such 
•diflScuIty  and  open  to  clearer  proofs.  Oar- 
rett  V.  Chicago  and  Northwestern  Ify  Co.,  86 
la.,  121.    1872. 

09.  —  Negligence  on  the  part  of  a  railway 
company  ia  permitting  fire  to  escape  from 
its  engines  may  be  shown  wholly  by  circum- 
stantial evidence,  and  it  is  not  necessary  in 
such  a  case  that  any  direct  proof  of  any 
particular  act  of  negligence  should  be  intro- 
duced. Atchison,  Topeka  and  Santa  Fe  R. 
B.  Co.  V.  Bales,  16  Kans.,  253, 1876 ;  Philadel- 
phia and  Reading  R.  R.  Co.  v.  Eendrickson, 
•80  Pa.  St.,  18?,  1876. 

100.  Compensation  by  right  of  way  pro- 
«eediugs.  The  railway  company,  in  an 
action  for  burning  a  building^  cannot  show 
by  parol  evidence  that,  when  it  acquired  by 
condemnation  its  right  of  way  over  the  land 
of  the  owner  of  a  building,  he  claimed  that 
it  would  be  necessary  to  remove  the  build- 
ing by  reason  of  the  road  being  located  scT 
near  it,  and  the  cost  of  such  removal  was 
included  in  the  appraisal  of  his  damages. 
Caswell  V.  Chicago  and  Northwestern  R'y  Co. , 
43  Wis.,  193,  1877;  16  Amer.  R'y  Rep., 
162. 

101.  Coridition  of  engine.  "While  evi- 
dence of  a  single  fire  may  not  be  sufficient 
to  warrant  a  finding  of  negligence- against  a 
railway  company,  yet  when  it  appears  that 
at  or  about  the  same  time  several  fires  are 
caused  by  the  same  engine,  and  that  only  at 
■or  about  that  time  were  any  fires  caused  by 
auch  engine,  although  used  continuously  for 
months,  and  also  that  an  engine  in  good 
•order  and  properly  managed  does  not  ordi- 
narily cause  fires,  held,  that  a  jury  is  justi- 
fied in  finding  negligence,  and  this  notwith- 
standing it  is  unaKe  to  point  out  specifically 
wherein  the  negligence  consists.  Missouri 
Pacific  R'y  Co.  v.  Kincaid,  29  Kans.,  654, 
18S3;11  Amer.  &  Eng.  R.  R.  Cases,  83. 

102.  —  It  is  competent  to  show  the  man- 
ner in  which  the  defendant's  engines  emitted 
fire  shortly  after  the  fire  in  question.  Pitts- 
burgh, Cincinnati  and  St.  Louis  R.  R.  Co.  v. 
Noel,  77  Ind.,  110,  1881;  7  Amer.  &  Eng.  R. 
E.  Cases,  534. 

103.  —  It  is  not  necessary  that  the  proof 


should  show  from  which  engine  the  fire  es- 
caped,   lb. 

104.  —  The  evidence  on  the  part  of  the 
plaintiff  failed  to  identify  with  certainty 
the  particular  engine  which  emitted  the 
sparks.  Evidence  was  offered  on  the  part 
of  the  company  to  show  that  all  its  engines 
wei'e,  on  the  day  of  the  fire,  provided  with 
the  most  approved  apparatus  to  prevent  the 
escape  of  fire,  and  that  the  apparatus  was 
in  good  condition,  but  the  evidence  was  re- 
jected on  the  ground  that  it  ought  to  be  lim- 
ited to  the  paiticular  engine  which  did  the 
damage.  Held,  error.  Haley  v.  St.  Louis, 
Kansas  City  and  Northern  R'y  Co.,  69  Mo., 
614.     1879. 

105.  —  Proof  that  a  locomotive  did,  on 
October  12,  1871,  cause  two  or  more  fires  by 
the  emission  of  sparks  therefrom,  and  that 
other  engines  of  the  same  company  passed 
over  the  same  road  at  the  same  place  aU  that 
fall,  prior  to  said  day,  under  like  conditions 
of  wind,  weather,  etc.,  without  causing  any 
fires  at  or  near  tliat  place,  is,  some  proof  of 
negligence  on  the  part  of  the  company  with 
regard  to  the  pai-ticular  engine  which  caused 
the  fires, —  either  that  it  was  not  in  good 
condition,  or  that  it  was  not  properly  man- 
aged. Atchison,  Topeka  and  Santa  Fe  R. 
R.  Co.  V.  Stanford,  13  Kans.,  354,  1874;  8 
Amer.  R'y  Rep.,  230. 

106.  —  The  charge  of  the  court  to  the  jury, 
that  if  the  defendant  changed  the  smoke- 
stack of  the  engine  that  caused  the  fire,  after 
the  fire  occurred,  because  the  sttioke-staok 
was  worn  out  or  defective,  or  for  greater 
safety,  the  jury  might  consider  the  fact  in 
determining  whether  the  engine  was  in 
proper  condition  or  not,  was  not  erroneous 
as  a  legal  proposition,  where  there  was  suffi- 
cient evidence  upon  this  subject  to  authorize 
such  an  instruction.  St.  Joseph  and  Denver 
R.  R.  Co.  V.  Chase,  11  Kans.,  47.     1873. 

10  7.  —  Where  the  evidence  for  the  defend- 
ant, as  to  the  construction  and  condition  of 
its  engines,  was  wholly  uncontroverted,  and 
was  clear  and  decided  to  the  point  that  they 
were  properly  constructed  and  equipped, 
and  provided  with  all  the  most  modern  and 
approved  appliances  for  preventing  the  es- 
cape of  fire,  it  was  error  for  the  court  to  sub- 
mit to  the  jury  the  question  of  the  defective 
condition  of   such  engines.      Spaulding  v. 
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Chicago  and  Northwestern  R'y  Co.,  33  Wis., 
583.    1873. 

108.  Declarations  of  employes.  A  rail- 
way company  directed  its  servants  to  set  Are 
to  the  dry  grass  and  weeds  whicli  had  ac- 
cumulated on  its  right  of  way.  In  the  carry- 
ing out  of  such  orders  the  Are  spread  to  the 
premises  of  an  adjacent  owner  and  destroyed 
his  property,  and  it  was  held,  in  a  suit  to  re- 
cover for  the  damage  occasioned,  that  any 
statements  made  by  the  company's  servants 
while  engaged  in  the  performance  of  the 
act,  concerning  the  same,  were  admissible 
in  evidence  against  the  company,  as  a  part 
of  the  res  gestee.  Ohio  and  Mississippi  B'y 
Co.  V.  Porter,  93  111.,  437.     1879. 

109.  Employe.  A  complaint  alleged  that 
the  defendant,  by  its  servants,  etc.,  negli- 
gently set  fire  to  and  destroyed  the  plaint- 
iff's raspberry  patch.  It  was  proved  that 
the  fire  was  started  by  means  of  a  burning 
brand,  thrown  from  a  passing  locomotive 
upon  the  defendant's  own  land,  where  it  set 
fire  to  the  grass,  and  the  fire  spread  to  the 
raspbeiTy  patch,  which  it  adjoined.  It  was 
not  shown  that  the  person  who  threw  off 
the  brand  was  in  the  employ  of  the  defend- 
ant ;  but  it  was  proved  that  he  was  upon  the 
engine,  and  apparently  engaged  at  work 
there,  with  his  coat  off.  Held,  that  this 
fairly  raised  a  presumption  that  such  per- 
son was  in  the  employ  of  the  defendant, 
and  was  rightfully  engaged  at  work  upon 
the  engine,  in  absence  of  all  explanation. 
McCoun  V.  N.  Y.  Central  and  Hudson  River 
B.  R.  Co.,  66  Barbour  (N.  Y.),  338.     1873. 

110.  Error  without  prejudice.  A  wit- 
ness for  the  plaintiff  was  improperly  al- 
lowed to  testify  that  the  defendant  had  paid 
him  for  certain  property  belonging  to  him, 
which  was  stored  in  and  destroyed  with 
plaintiff's  building;  but  on  his  cross-exam- 
ination he  said  that  the  company  did  not 
pay  him  for  his  property,  but  made  him  a 
present;  that  it  denied  all  liability,  claiming 
that  it  had  not  set  the  fire,  but  gave  him  the 
money  as  a  present  because  he  was  a  poor 
man.  Held,  that  the  company  could  not  be 
prejudiced  by  the  evidence,  and  the  admis- 
sion thereof  is  no  ground  of  reversal  on  its 
appeal.  Caswell  v.  Chicago  and  North/west- 
ern  R'y  Co.,  43  Wis.,  193,  1877;  16  Amer.  R'y 

'Eep.,  163. 


111.  Examination  qf  Tvitness.  An  agent 
having  testified  positively  and  of  his  own" 
knowledge  that  certain  cotton  (for  the  neg- 
ligent burning  of  which  the  action  was 
brought)  belonged  to  the  plaintiffs  jointly, 
said  upon  his  cross-examination,  "my  books 
show  how  the  cotton  was  owned,"  Held, 
that  objection  to  the  statement  of  witness, 
in  the  absence  of  his  books,  as  to  the  owner- 
ship of  the  cotton,  was  properly  overruled. 
Wilson  V.  Atlanta  and  Charlotte  R'y  Co., 
16  So.  Car.,  587.     1881. 

113.  Inference.  The  fact  that  after  the 
passage  of  a  train  dry  grass  and  other  com- 
bustible materials  were  discovered  on  fire 
along  the  line  of  a  railway  is  not,  of  itself, 
evidence  of  negligence  on  the  part  of  the 
railway  company.  Reading  and  Columbia 
R.  R.  Co.  V.  Latshaio,  93  Pa.  St.,  449,  1830; 
3  Amer.  &  Eng.  R.  R.  Cases,  267 ;  Karsen  v. 
Milwaukee  and  St.  Paul  R'y  Co.,  39  Minn., 
13,  1881 ;  7  Amer.  &  Eng.  R.  R.  Cases,  501. 

113.  —  Evidence  showing  that  a  fire' 
might  have  been  caused  by  a  spark  from  an 
edgine,  and  tending  to  disprove  the  presence 
of  any  other  cause,  will  warraat  a  conclu- 
sion that  a  spark  did  escape.  Wiley  v.  West 
Jersey  R.  R.  Co.,  44  N.  J.  Law,  347.     188i. 

114.  —  In  such  an  action  the  jury  are  not 
at  liberty  to  infer  negligence  on  the  part  of 
the  defendant,  from  the  absence,  at  the  time 
of  the  fire,  of  the  hands  employed  for  the 
purpose  of  repairs  on  the  section  of  the  road 
where  the  fire  occurred,  and  the  failure  by 
the  company  to  assist  in  extinguishing  the 
fire.  Baltimore  and  Ohio  R.  R.  Co.  v. 
Shipley,  39  Md.,  251,  18T3;  11  Amer.  R'y 
Rep.,  369. 

115.  —  A  fire  broke  out  on  the  defendant's  ~ 
line  about  fifteen  feet  from  the  end  of  the 
ties,  and  to  the  leeward  of  the  track,  soon 
after  the  passing  of  a  train,  and  spread  to 
the  adjacent  premises  of  plaintiff.  There 
was  no  direct  evidence  as  to  the  cause  of  the 
fire,  or  the  condition  or  management  of  the 
engine;  but  the  plaintiff's  witnesses  testified 
that  a  high  wind  was  blowing  at  the  time  of 
the  fire ;  that  coals  were  found  at  the  spot 
where  it  originated,  although  no  wood,  but 
only  grass,  was  growing  there;  and  that 
other  fires  broke  out  along  the  line  of  the 
railroad  immediately  after  the  passing  of 
the  same  train.     Held,  that  there  was  evi- 
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dence  to  go  to  the  jury  that  the  fire  was 
kindled  by  coals  from,  the  engine,  and  that 
the  engine  was  of  defective  construction, 
in  imperfect  condition,  or  negligently  ope- 
rated. Woodson  V.  Milwaukee  and  St.  Paul 
Ry  Co.,  21  Minn.,  60,  1874;  19  Amer.  R'y 
Rep.,  293. 

116.  Neglect  in  use  of  stoves.  Plaintiff's 
evidence  tended  to  show  that  defendant 
erected  a  small  house  for  a  switchman 
nearly  opposite  the  center  of  the  plaintiff's 
ice-house,  which  latter  was  a  long,  wooden 
building  near  to  defendant's  road;  a  wood 
stove  was  placed  in  the  switch-house,  the 
pipe  from  which  went  straight  up  through 
the  roof,  and  was  about  fifteen  feet  distant 
from  the  ice-house;  sparks  of  considerable 
size  were  emitted  from  the  pipe  before  and 
after  the  fire.  On  the  day  of  the  flre  a 
strong  wind  was  blowing  from  the  direction 
of  the  switch-house  towards  the  ice-house ; 
the  latter  took  fire  just  opposite  the  switch- 
house;  and  while  the  flre  was  in  progress, 
sparks  were  seen  flying  from  the  stove-pipe 
to  the  burning  building  at  the  spot  where 
the  fire  first  caught ;  this  was  the  first  windy 
day  after  the  erection  of  the  switch-house. 
Ou  the  part  of  defendant  evidence  was  given 
to  the  effect  that  engines  burning  wood 
were  constantly  passing  on  its  track  about 
eighteen  feet  distant  from  the  ice-house,  but 
they  had  so  passed  for  five  years  without 
doing  injury.  Held,  that  the  evidence  was 
suflBcient  to  authorize  a  finding  that  the  fire 
took  from  sparks  from  the  switch-house, 
and  that  defendant  was  negligent  in  the  use 
of  the  stove.  Briggs  v.  New  York  Central 
and  Hudson  River  B.  R.  Co.,  73  N.  Y.,  S6. 
1878. 

117.  Negligence ;  question  for  jury.  The 
plaintiff's  rick  of  beans  was  erected  about 
eleven  yards  from  the  rails  of  the  defendant's 
road ;  the  engines  were  such  as  are  usually 
employed  on  railways,  and  when  they  set 
fire  to  the  rick  were  used  in  the  ordinary 
manner  and  for  the  purposes  authorized  by 
statute.  Held,  that  it  was  for  the  jury  to 
say  on  these  facts  whether  defendant  was 
guilty  of  negligence.  A  non-suit  should  not 
be  granted.  Aldridge  v.  Oreat  Western  R'y 
Co.,  2  Eng.  R.  R.  &  Canal  Cases,  853,  1841 ; 
/Same  v.  Same,  3  Manning  &  Granger,  514; 
43  E.  C.  L.,  373,  1841. 


118.  Management  of  engine.  To  dis- 
prove the  prima  facie  case  of  negligence 
made  by  the  plaintiff,  it  was  not  enough  for 
the  defendant  to  show  that  the  engine  was 
of  approved  construction  ^nd  in  good  con- 
dition, and  was  operated  by  a  skilful  en- 
gineer and  fireman  in  the  customary  man- 
ner, without  showing  that  the  "  customary  " 
manner  was  also  a  careful  manner.  Wood- 
son V.  Milwavkee  and  St.  Paul  R'y  Co.,  31 
Minn.,  60,  1874;  19  Amer.  R'y  Rep.,  393. 

119.  —  Evidence  to  show  the  employment 
of  more  men  by  the  defendant  after  the  flre 
than  before  —  the  necessity  of  having  some 
men  walk  the  track  being  conceded  —  is 
properly  allowed  to  go  to  the  jury  upon  the 
question  whether  too  few  or  incompetent 
men  had  not  been  previously  employed.  In 
such  a  case  proof  of  dropping  coals  and  scat- 
tering sparks  is  not  confined  to  the  occasion 
when  the  injury  was  done,  nor  to  defects  in 
a  single  engine  of  the  company.  Westfall  v. 
Erie  R'y  Co.,  5  Hun  (N.  Y.),  75.     1875. 

120.  —  Where  the  question,  in  what  part 
of  a  building  a  fire  commenced,  is  material, 
it  is  error  to  permit  a  witness,  who  had  not 
seen  its  commencement,  to  state  "in  what 
part  of  the  building,  judging  from  its  ap- 
pearance when  he  first  saw  it,  and  from  all 
the  circumstances,  the  fire  originated." 
Wood  V.  Chicago,  Milwaukee  and  St.  Paid 
R'y  Co. ,  40  Wis. .  583.     1876. 

121.  —  Evidence  of  the  emission  of  sparks 
from  the  engine,  at  other  times  than  the 
time  of  the  injui-y  in  question,  is  competent. 
Crist  V.  Erie  R'y  Co.,  58  N.  Y,  638,  1874; 
Home  Ins.  Co.  v.  Pennsylvania  R.  R.  Co.,  11 
Hun  (N.  Y.),  183, 1877;  Nashville  and  Chat- 
tanooga R.  R.  Co.  V.  Tyne,  7  Amer.  &  Eng. 
R.  R.  Cases  (Tenn.),  515,  1882;  Philadelphia 
and  Reading R.  R.  Co.  v.  Schuliz,  93  Pa., St., 
341,  1880;  3  Amer.  &  Eng.  R.  R.  Cases,  371; 
Henry  v.  Southern  Pacific R.  R.  Co.,  50  Cal., 
176,  1875;  13  Amer.  R'y  Rep.,  168. 

122.  —  Where  a  person  sues  a  railroad  com- 
pany for  negligently  permitting  sparks  to 
escape  from  its  engines  and  thereby  setting 
flre  to  the  plaintiff's  property,  and  where  it 
is  claimed  in  the  action  that  the  defendant's 
engines  are  not  in  proper  condition  to  pre- 
vent the  escape  of  sparks,  it  is  not  error  for 
the  court  to  permit  the  plaintiff  to  introduce 
evidence  on  the  trial  tending  to  show  that 
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other  fires  were  caused  by  sparks  escaping 
from  the  defendant's  engines  immediately 
before  or  immediately  after  the  time  that 
this  particular  fire  occurred.  Such  evidence 
would  clearly  tend  to  prove  that  defendant's 
engines  were  not  in  proper  condition  for 
arresting  sparks, —  either  that  they  were  not 
properly  constructed  or  tliat  they  were  out 
of  repair.  St.  Joseph  and  Denver  B.  B.  Co., 
V.  Chase,  11  Kans.,  47,  1873;  Annapolis  and 
Elk  Bidge  B.  B.  Co.  v.  Gantt,  39  Md.,  115, 
1873;  11  Araer.  E'y  Rep.,  210;  Longabaugh 
V.  Virginia  City  and  Truckee  B.  B.  Co.,  9 
Nev.,'371,  1874 

123.  —  In  an  action  for  loss  by  fire,  evi- 
dence was  offered  by  the  plaintiff  to  show 
that,  at  various  times  during  the  same  sum- 
mer before  the  fire  in  question  occurred,  the 
defendant's  locomotives  scattered  fire  when 
going  past  the  buildings,  without  showing 
that  either  of  those  which  he  clainied  com- 
municated the  fire  in  question  was  among 
the  number,  or  was  similar  to  them  in  its 
make,  state  of  repair,  or  management.  Held, 
that  the  evidence  was  adm,issible,  as  tending 
to  prove  the  possibility,  and  a  consequent 
probability,  that  some  locomotive  caused  the 
fire,  and  to  show  a  negligent  habit  of  the 
officers  and  agents  of  the  corporation. 
Grand  Trunk  B.  B.  Co.  v.  BichardsoHi  91  U. 
S.,  454.     1875. 

124.  —  In  an  action  against  a  railroad 
company  for  negligently  setting  fire  to  cord- 
wood  by  coals  droijped  or  sparks  emitted 
from  a  locomotive,  a  witness  was  allowed  to 
testify  that  a  few  weeks  after  the  fire  com- 
plained of  another  fire  was  caused  on  the 
same  road  by  coals  dropped  from  another 
engine  of  the  same  company.  Held,  com- 
petent evidence.  Longabaugh  v.  Virginia 
City  and  Truckee  B.  B.  Co.,  9  Nev.,  271. 
1874. 

125.  —  At  the  tx'ial  of  an  action  against  a 
railway  company  for  the  destruction  of  the 
plaintiff's  property  by  fire,  the  defendant  in- 
troduced evidence  that  the  engine  was  fur- 
nished with  the  ordinarj'  appliances  of  a  cone 
and  netting  for  arresting  sparks,  which  net- 
ting was  examined  on  the  following  day  and 
found  to  be  whole  and  in  good  condition ; 
and  tliat  the  engine  was  in  the  same  condi- 
tion as  on  the  previous  day.  Held,  that  it 
was  competent  for  the  plaintiff  to  show  in 


rebuttal  that  tl>e  engine  on  the  day  of  the 
examination  emitted  sparks  which  set  fire  tp 
property  in  the  same  neighborhood.  Loring 
V.  Worcester  and.  Nashua  B.  B.  Co.,  131 
Mass.,  469;  6  Amer.  &  Eng.  R.  R.  Cases, 
611.     1881. 

120.  —  Testimony  offered  to  prove  the  in- 
sufficiency of  the  engine  or  the  negligence 
of  the  engineer  by  sliowing  that  fire  had  es- 
caped from  other  locomotives  of  a  similar 
pattern  should  be  rejected  as  collateral  and 
incompetent.  Coale  v.  Hannibal  and  St, 
Joseph  B.  B.  Co.,  60  Mo.,  337, 1875;  9  Amer. 
E'y  Rep.,  310;  Lester  v.  Kansas  City,  St.  Jo- 
seph and  Council  Bluffs  B,  B.  Co.,  60  Mo., 
265.     1875. 

127.  —  When  it  appeared  that  plaintiff's 
loss,  if  indeed  it  was  caused  at  all  by  the  de- 
fendant's negligence,  was  attributable  en- 
tirely to  the  escape  of  sparks  at  a  particular 
time  from  one  of  two  particular  engines, 
evidence  was  held  inadmissible  on  the  part 
of  the  plaintiff,  in  order  to  prove  defend- 
ant's negligence,  to  the  effect  that  sparks  of 
unusual  size  had  been  emitted  for  some  time 
prior  to  the  fire  by  defendant's  engines  gen- 
erally. Albert  v.  Northern  Central  B'y  Co., 
98  Pa.  St.,  316.     1881. 

128.  —  In  an  action  against  a  railway 
company  for  burning  the  plaintiff's  property 
by  sparks  from  its  locomotive,  evidenoei  that 
fires  on  the  line  of  the  road  have  originated 
from  such  sparks,  before  the  occurrence  of 
the  one  in  question,  is  admissible  to  enable 
the  jury  to  judge  whether  the  defendant,  in 
view  of  the  previous  occurrence  of  such 
fires,  exercised  x-easonable  care  at  the  time 
this  one  happened ;  but  evidence  of  fires  oc- 
curring from  this  cause  subsequently  to  the 
one  in  question  is  inadmissible,  unless  the 
possibility  of  communicating  fire  by  sparks 
from  a  locomotive  is  disputed  by  the  defend- 
ant, in  which  case  it  is  admissible  solely  for 
the  purpose  of  proving  such  a  possibility. 
Smith  V.  Old  Colony  and  Newport  R.  B.  Co., 
10  R,  I.,  23,  1871 ;  6  Amer.  R'y  Rep.,  U4. 

129.  —  In  an  action  against  a  railway 
company  for  burning  a  barn  by  sparks  from 
its  engine,  there  was  evidence  that  the  fire 
commenced  at  or  near  the  track,  and  that 
engines  had  passed  shortly  before  the  bam 
was  fired,  raising  the  presumption  that  it 
was  fired  by  sparks  from  an  engine,  the  par- 
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ticular  one  not  being  known.  Held,  that  ev- 
idence by  a  witness  living  nineteen  miles 
from  the  barn,  that  it  was  a  common  occur- 
jence  for  engines  about  wherfe  he  lived  to  set 
fire  for  rods  from  the  track,  was  admissible. 
Pennsylvania  B.  B.  Co.  v.  Stranahan,  79  Pa. 
St.,  405.     1875. 

130.  Sufficiency  of  evifl^nce.  Witnesses 
who  were  a  quarter  of  a  mile  away  from  a 
railroad  track  at  the  time  a  train  passed, 
about  fifteen  minutes  afterward  observed 
fire,  and,  going  to  the  place,  found  it  was 
burning  on  the  right  of  way,  and  also  in  the 
plaintiff's  field,  about  fifteen  yards  west  of 
the  right  of  way.  The  wind  was  blowing 
from  the  east  and  the  right  of  way  was  cov- 
ered with  very  dry  grass  and  weeds.  There 
was  no  fire  on  the  east  side  of  the  track  and 
none  had  been  observed  before  the  passage 
of  the  train.  Held,  that  this  was  evidence 
enough  to  submit  to  the  jury  on  the  question 
whether  the  fire  escaped  from  the  locomotive 
that  drew  the  train.  Redmond  i>.  Chicago, 
Bock  Island  and  Pacific  B'y  Co.,  76  Mo.,  550. 
1883. 

131.  —  In  an  action,  to  recover  damages 
for  property  destroyed  by  fire,  it  appeared 
that  the  engine  in  passing  over  a  distance  of 
a  few  miles  with  an  ordinary  load,  set  the 
adjacent  gTass  and  stubble  on  fire  several 
times;  that  though  this  engine  had  been 
backward  and  forward  over  the  same  road 
during  all  of  that  fall,  and  though  other  en- 
gines were  passing  and  repassing,  some  upon 
the  same  day,  yet  no  fires  had  been  commu- 
nicated other  than  these  upon  this  day  from 
this  engine ;  that  engines  in  good  order,  and 
carefully  managed,  seldom  communicated 
fire  to  the  adjacent  grass  and  stubble;  and 
where  it  appeared  that  something  was  seen 
to  be  thi'own  out  of  the  smoke  stack,  and 
fall  into  the  neighboring  stubble,  and  almost 
immediately  the  stubble  was  in  a  blaze,  and 
thereafter  a  piece  of  coal  was  found  sur- 
rounded by  ashes  in  the  stubble,  and  appar- 
ently the  remnant  of  apiece  of  coal  six  inches 
in  diameter,  which  had  been  there  burning ; 
and  where  the  conductor  of  the  train,  at 
the  fix'st  station  after  passing  these  fires,  tel- 
egraphed to  the  assistant  superintendent  of 
the  road  "that  the  engine  was  setting  the 
country  on  fire,"  and  where  it  appeared  from 
the  testimony  of  experts  that  where  an  en- 


gine starts  a  succession  of  fires,  and  others 
operated  along  the  same  road  under  similar 
circumstances  of  wind  and  weather  do  not 
start  any,  the  diiference  can  be  reasonably 
accounted  for  only  upon  the  supposition  of 
defects  in  the  construction,  condition  or  man- 
agement of  the  engine  doing  the  damage, 
held,  that  a  verdict  finding  negligence  would 
be  sustained,  although  several  competent 
witnesses  who  examined  the  engine  at  and 
shortly  after  the  fire  testified  that  it  was  in 
perfect  order  and  supplied  with  the  "best  ap- 
pliances for  pi-eventing  the  escape  of  fire,  and 
that  the  engineer  was  competent  and  careful, 
and  that  he'testified  that  he. used  all  possible 
care  and  precautions  to  prevent  the  escape  o^f 
sparks  and  fii-e  upon  that  day,  and  although 
there  was  no  dii-ect  testimony  contradicting 
these  witnesses,  and  that  it  was  impossible 
for  any  one  from  the  testimony  to  point  out 
in  what  respect,  if  at  all,  the  engine  was  de- 
fective, or  out  of  order,  or  the  engineer 
guilty  of  negligence.  _Atchison,  Topekaand 
■Santa  Fe  B.  B.  Co.  v.  Campbell,  16  Kans.; 
200.  1876.  See,  also,  Kenney  v.  Hannibal 
and  St.  Joseph  B.  B.  Co.,  70  Mo.,  343.    187D. 

132.  —  Evidence  preponderating  in  favor 
of  the  defendant,  a  new  trial  is  awarded  it 
in  an  action  for  negligence  in  setting  fire  to 
cotton  stored  near  a  railway.  Wood  v.  At- 
lanta and  Charlotte  B'y  Co.,  19  So.  Car.,  579. 
1883. 

133.  —  Evidence  of  ownership  of  hay  and 
rails,  destroyed  by  fire,  held  sufficient.  St. 
Louis  and  Southeastern  B'y  Co.  v.  Wheelis, 
72111.,  538.     1874. 

134.  — Where  the  issue  was,  whether 
the  fire  which  destroyed  plaintifiE's  barn  was 
caused  by  negligence  of  the  defendaait  in 
running  its  engine,  defendant  showed  that 
the  engine  was  a  perfect  one  in  all  respects 
and  was  provided  with  all  suitable  appliances 
for  preventing  the  escape  of  fire;  and  the 
persons  in  charge  of  the  engine  at  the  time 
testified  that  it  was  run  in  a  careful  manner, 
and  that  the  spark-arrester  on  the  smoke- 
pipe,  aud  in  the  fire-box,  were  both  closed, 
so  that  no  dangerous  coals  or  spai-ks  could 
escape  therefrom.  The  testimony  for  plaint- 
iff was  not  only  that  the  barn  was  found  on 
fire  shortly  after  the  engine  passsd,  but  that, 
at  the  time  of  such  passage,  the  engine  was 
emitting  sparks  in  great  numbers  and  coals 
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an  inch  or  more  in  lengtli ;  that  some  of  these 
struck  the  barn,  and  some  went  under  it; 
that  coals  of  a  similar  size  were  seen  imme- 
diately after  on  the  track  and  on  the  snow 
beside  the  track,  in  the  immediate  vicinity 
of  the  barn;  and  that  several  stumps,  a 
short  distance  from  the  barn  and  near  the 
track,  were  also  found  to  be  on  fire  a  short 
time  after.  Officers  of  the  company  also 
testified  that,  if  the  engine  had  been  prop- 
erly run  and  cared  for,  no  coals  of  the  size 
described  could  have  escaped.  Held,  that 
the  court  did  not  err  in  refusing  a  non-suit. 
Brusberg  v.  Milwaukee,  Lake  Shore  and 
Western  R'y  Co.,  55  Wis.,  106;  7  Amer.  & 
Eng.  R.  R.  Cases,  505.     1882. 

135.  —  The  plaintiff  is  not  required  to 
prove  which  one  of  the  defendant's  engines 
set  the  fire  complained  of.  Bevier  v.  Dela- 
ware and  Hudson  Canal  Co.,  13  Hun  (N. 
y.),  254     1878. 

136.  Title  of  land  owner.  For  damages 
done  to  the  land  itself,  as  well  as  those 
affecting  ci-ops,  fences,  etc.,  by  fire  caused 
by  negligence,  the  pei'son  who  was  in  the 
actual  possession  and  occupancy  of  the  land 
may  recover  without  proof  of  paper  title, 
unless  the  defendant  show  an  outstanding 
adverse  title  to  the  land  higher  than  a 
mere  possessory  one.  McNarra  v.  Chicago 
and  Northwestern  Railway  Co.,  41  Wis.,  69. 
1876. 

137.  —  In  an  action  to  recover  for  an  in- 
jury to  the  freehold,  plaintiff  must  show 
such  title  as  entitles  him  to  damages,  not  to 
the  possession  merely,  but  to  the  freehold. 
Miller  v.  Long  Island  R.  R.  Co.,  71  N.  Y., 
380,  1877;  reversing  Same  v.  Same,  9  Hun 
(N.  Y.),  194,  1876. 

138.  —  Where  a  person  brings  a  suit  to 
recover  damages  for  a  loss  by  fire  of  premises 
which  he  alleges  to  have  belonged  to  him, 
the  defendant  may,  in  order  to  contradict 
the  allegations  of  ownership,  put  in  evidence 
the  record  of  a  judgment  recovered  by 
another  party  against  an  insui-ance  company 
for  the  loss.  This  is  some  evidence,  though 
not  strong  or  important,  that  the  plaintiff 
was  not  the  owner.  Albert  v.  Northern  Cen- 
tral Ry  Co.,  98  Pa.  St.,  816.     1881. 

139.  Yerdict.  Verdict  held  to  be  sup- 
ported by  the  evidence.  Chicago  and  North- 
western Ry  Co.  V.  Garfield,  11  Brad  well  (111.), 


87,  1882;  Erd  v.  Chicago  and  Northwestern 
R'y  Co.,  41  Wis.,  65,  1876. 

140.  Wood-yard ;  former  llres.  In  an  ac- 
tion against  a  railway  company  for  negli- 
gence in  setting  fire  to  cord-wood,  Md,  that 
the  fact  of  a  fire  having  occurred  in  the 
wood-yard  previous  to  the  building  of  the 
railway  was  entirely  irrelevant.  Longa- 
baugh  v.  Virginia  City  and  Truckee  R.  R. 
Co.,  9  Nev.,  271.     1874. 


V.  Damages. 

141.  Access  to  water  cnt  oflf;  damngres; 
too  remote.  The  street  lay  between  plaintiff's 
property  and  the  river  and  contiguous  to  the 
latter ;  the  defendant  filled  up  a  portion  of  the 
river  with  deposits  of  earth,  increasing  tlio 
distance  of  plaintiff's  property  therefrom, 
and  occupied  at  with  tracks  and  buildings ;  a 
house  belonging  to  plaintiff  accidentally  tak- 
ing fire,  the  fire  department  were  unable  to 
obtain  access  to  the  river  by  reason  of  the 
use  of  the  street  and  embankment  by  the 
railway  company.  Plaintiff  having  sued  the 
latter  for  damages  for  the  destruction  of  his 
building,  held,  that  the  damages  were  too 
remote  and  the  company  not  liable.  Bos^i 
V.  Burlington  and  Mo.  River  R.  R.  Co.,  44 
la.,  403.     1876. 

142.  Damage  to  land ;  special  llnditiy. 
It  being  alleged  in  the  complaint  that  a  part 
of  plaintiff's  land  was  burned  over  so  as  to 
injure  the  soil,  and  the  bill  of  particulars 
specifying  the  land  so  burned  as  "about 
nine  and  a  half  acies,"  and  the  jury  having 
found  that  the  injury  to  the  land  was 
$35  per  acre,  without  finding  expressly  the 
number  of  acres  thus  injured,  it  cannot  be 
presumed  that  plaintiff  proved  injury  of 
that  character  to  more  than  nine  and  a  half 
acres  of  his  land ;  and  damages  for  that  in- 
jury beyond  $337.50  must  be  treated  as 
excessive.  MeHugh  v.  Chicago  and  North' 
western  R'y  Co.,  41  Wis.,  75.     1876. 

143.  Hay;  title  of  trespasser.  A  tres- 
passer who  cuts  grass  growing  on  land  is 
not,  as  to  the  owner  of  the  land,  the  owner 
of  the  hay  made  from  the  grass,  and  cannot 
recover  for  its  destruction  by  the  negligence 
of  such  owner.  Murphy  v.  Sioux  City  and 
Pacific  R.  R.  Co.,  55  la.,  473,  1881;  Lindsay 
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V.  Winona  and  St.  Piter  R.  R.  Co.,  29  Minn., 
411,  1883;  7  Amer.  &  Eng.  K.  E.  Cases, 
488. 

144,  —  But  a  trespasser  who  sows  and 
gathers  crops  is,  after  they  are  gathered,  the 
owner  of  them,  even  as  against  the  owner 
of  the  land.    lb. 

14.5.  Interest.  A  verdict  being  for  a 
gross  sum  as  damages,  it  cannot  be  set  aside 
as  erroneous,  even  if  the  amount  found  was 
reached  in  part  by  an  allowance  of  interest. 
Wilson  V.  Atlanta  and  Charlotte  Ky  Co.,  16 
So.  car.,  587.     1881. 

146.  —  Interest  is  not  recoverable  in  an 
action  for  the  loss  of  property  burned 
through  negligence.  De  Steiger  v.  Hannibal 
and  St.  Joseph  R.  R.  Co.,  73  Mo.,  33,  1880; 
7  Amer.  &  Eng.  R.  R.  Cases,  493 ;  Atkinson 
V.  Atlantic  and  Pacific  R.  R.  Co.,  63  Mo., 
367,  1876;  20  Amer.  E'y  Rep.,  443. 

147.  —  In  actions  of  tort  the  plaintiff  is 
generally  not  entitled  to  interest  on  his  dam- 
ages, when  he  refused,  before  suit,  to  accept 
for  damages  a  suqi  larger  than  he  was  enti- 
tled to,  though  no  formal  tender  had  been 
made.  Thompson  v.  Boston  and  Maine  R. 
iJ.  Co.,  58  N.  H.,  534.     1879. 

148.  —  Where  the  property  of  the  plaint- 
iff was  destroyed  by  a  fire  caused  by  the 
negligence  of  a  railway  company,  but  where 
there  were  no  circumstances  of  aggravation, 
the  rule  of  damages  was  held  to  be  the  value 
of  the  property  at  the  time  it  was  destroyed, 
with  interest  upon  it  from  that  time.  Par- 
Xott  V.  Housatonic  R.  R.  Co.,  47  Conn.,  575. 
1880. 

149.  —  The  interest  is  not  allowed  as 
interest,  but  as  a  part  of  the  damages. 
lb. 

150.  Timber ;  title.  In  an  action  in  the 
nature  of  an  action  on  the  case  for  the  neg- 
Ugent  use  of  a  locomotive  by  the  employes 
of  the  defendant,  by  reason  of  which  the 
timber  land  of  plaintiff  was  damaged  by 
fire,  the  plaintiff  alleged  ownership  of  the 
timber  land,  which  was  denied  by  the  de- 
fendant. Held,  that  proof  that  plaintiff  had 
been  in  the  possession  of  the  premises  for  a 
number  of  years  next  before  and  at  the  time 
of  the  injury  was  sufficient  evidence  of  title 
prima  fade.  Burlington  and  Missouri 
River  R.  R.  Co.  v.  Beebe,  14  Neb.,  463. 
1883. 


VI.  Lessees  and  conteactoes. 

151.  Contractors.  A  railway  company  is 
not  responsible  for  fires  set  out  by  a  sub- 
contractor engaged  in  clearing  land  for  rail- 
way purposes.  The  fact  that  the  company's 
engineer,  who  had  no  control  of  the  em- 
ployes engaged  on  the  work,  directed  the 
burning  of  brush  on  the  track,  would  not 
render  the  company  liable.  Qillson  v.  North 
Grey  R'y  Co.,  33  Upper  Canada,  Queen's 
Bench,  128,  1872;  Same  v.  Same,  35  lb.,  475, 
1874. 

152.  Lessees.  The  defendant  corporation 
is  bound,  under  R.  S.  of  1857,  c.  51,  §  38,  to 
make  compensation  for  damage  done  by  a^ 
fire  communicated  from  an  engine  used 
upon  its  road  by  the  Grand  Trunk  E'y  Co., 
to  whom  the  defendant  leased  its  railway. 
Bean  v.  Atlantic  and  St.  Lawrence  R.  R.  Co., 
63  Me.,  293.     1873. 

153.  —  Under  the  Gen.  Sts.,  ch.  63,  §  101, 
a  railway  company  which  has  leased  the  line 
of  another  company  and  is  running  thereon 
is  liable  in  damages  for  injuries  to  land  upon 
the  line  from  fire  caused  by  its  engine. 
Davis  V.  Providence  and  Worcester  R.  R. 
Co.,  121  Mass.,  134.     1876. 

154.  —  The  lessee  of  a  railroad,  who  by 
contract  permits  another  company  to  use 
the  road,  is  liable  for  the  negligent  acts  of 
the  latter  company.  Pittsburgh,  Cincinnati 
and  St.  Louis  R'y  Co.  v.  Campbell,  86  III., 
443.     1877. 

YII.  Pleading. 

155.  Contributory  negligence.  A  com- 
plaint for  destruction,  of  property  by  the  de- 
fendant's negligence,  which  does  not  show 
that  there  was  no  contributory  negligence 
on  the  part  of  the  plaintiff,  is  bad  on  demur- 
rer. Pennsylvania  Co.  v.  Gdllentine,  77  Ind., 
332,  1881 ;  7  Amer.  &  Eng.  E.  R.  Cases,  517 ; 
New  Orleans,  New  Albany  and  Chicago  R'y 
Co.  V.  Boland,  53  Ind.,  398,  1876. 

156.  Duty  as  to  dry  grass  and  weeds. 
An  averment  in  a  declaration  that  it  was 
the  duty  of  the  defendant  to  keep  its  right 
of  way  free  from  dry  grass  and  weeds,  and 
to  so  construct  and  operate  its  locomotives 
as  to  prevent  the  escape  of  fire  to  the  ad- 
joining property,  by  being  communicated 
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from  its  locomotives  to  sucli  dry  grass  and 
weeds,  is  substantially  an  averment  that  it 
was  the  duty  of  the  company  to  provide  its 
locomotives  with  the  best  appliances  to  pre- 
vent the  escape  of  fire,  and  to  so  use  them 
that  it  would  not  be  liable  to  escape ;  and 
the  performance  of  this  duty  is  sufficiently 
negatived  by  an  averment  that  the  engine 
was  so  negligently  used  that  fire  did,  by  rea- 
son of  such  negligence,  escape  and  produce 
the  injury  complained  of.  Toledo,  Wabash 
and  Western  R'y  Co.  v.  Corn,  71  111.,  493. 
1874. 

157.  —  A  Complaint  sufficiently  charges 
an  injury  to  have  been  caused  by  the  negli- 
gence of  a  railway  company,  which  alleges 
that  the  plaintiff  placed  cord-wood  on  the 
right  of  way  under  a  contract  of  the  com- 
pany to  purchase  it ;  that  the  agents  of  the 
company  unreasonably  delayed  measuring 
and  accepting  the  wood ;  that  the  company 
negligently  permitted  an  accumulation  of 
grass,  weeds  and  other  combustible  material 
along  its  track  and  right  of  way ;  that  coals 
were  negligently  dropped,  and  sparks  emit- 
ted, from  the  engine  of  the  company,  which 
set  fire  to  the  accumulation  of  grass,  etc., 
and  the  fire  was  thereby  communicated  to 
the  wood,  and  destroyed  it.  Pittsburgh, 
Cincinnati  and  St.  Louis  B.  R.  Co.  v.  Nel- 
son, 51  Ind.,  150.     1875. 

158.  —  where  the  complaint  charges  that 
tlie  defendant,  while  running  its  engine  ad- 
joining the  plaintiff's  premises,  negligently 
set  fire  to  said  premises  from  sparks  and 
coals  of  fire  fi-oin  said  engine,  and  burned 
certain  rails,  etc.,  it  is  competent  for  the 
plaintiff  to  show  that  the  sides  of  the  track, 
at  the  point  of  the  fire,  had  dry  rubbish,  logs 
and  grass  thereon.  Toledo,  Wabash  and 
Western  R'y  Co.  v.  Wand,  48  Ind.,  470. 
1874. 

159.  —  Under  such  complaint  it  is  un- 
necessary for  the  plaintiff  to  show  that  his 
premises  were  first  ignited;  it  is  sufficient  if 
combustible  material  on  the  railway  was 
first  ignited,  the  natural  tendency  of  which 
was  to  convey  the  fire  to  the  adjoining 
premises  of  the  plaintiff.     lb. 

160.  Engine  described.  In  an  action 
against  a  railway  company  for  burning  a 
house,  it  was  alleged  that  the  fire  was  com- 
municated by  engine  No.  458;  held,  that  the 


condition  of  that  engine  and  its  manage- 
ment were  all  that  was  to  be  considered. 
Erie  Ky  Co.  v.  Decker,  78  Pa.  St.,  293.    1873. 

161.  Joinder  of  parties.  An  action  may 
be  brought  against  several  defendants  for 
tortious  setting  out  of  fire.  A  recovery  may 
be  had  against  such  of  the  defendants  as  the 
proof  shows  to  bo  liable.  Indianapolis  and 
St.  Louis  B.  B.  Co.  v.  Hackeilal,  73  111., 
613.     1874. 

182.  Negligence.  A  complaint  for  injury 
to  property,  consisting  of  growing  grain  and 
stacks  of  hay  and  straw,  caused  by  fire  from 
an  engine  igniting  dry  grass,  weeds,  rubbish 
and  other  combustibles  negligently  suffered 
to  gather  on  the  company's  right  of  way, 
and  communicated  to  plaintiff's  land  "by 
the  medium"  of  such  combustibles,  is  in- 
sufficient without  an  allegation  that  the  fir© 
was  permitted  to  escape  upon  the  plaintiff's 
land  by  the  fault  and  negligence  'of  the  com- 
pany. Pittsburgh,  Cincinnati  and  St.  Louis 
B'y  Co.  V.  Hixon,  79  Ind.,  Ill,  1881 ;  8  Amer. 
&  Eng.  R.  R.  Oases,  717. 

163.  —  A  complaint  is  not  good  that  fails 
to  charge  negligence  in  permitting  the  fire 
to  escape.  Louisville,  New  Albany  and  Chi- 
cago Ry  Co.  V.  Spenn,  87  Ind.,  333;  11  Amer. 
&  Eng.  R.  R.  Cases,  60,  1883;  Same  v.  Ehlert, 
87  Ind.,  889;  11  Amer.  &  Eng.  R.  R.  Cases, 
61,  1883. 

161.  —  Where  the  pleading  alleges  that 
the  fire  was  whollj'  the  result  of  defendant's 
negligence,  it  is  not  necessary  to  allege  the 
negligence  of  defendant  in  permitting  the 
fire  to  escape  from  its  right  of  way.  Louis- 
ville, New  Albany  and  Chicago  By  Co,  v. 
Hanmann,  87  Ind.,  433.    1883. 

165.  —  A  complaint  against  a  railway 
company  for  setting  fire  to  the  plaintiff's 
fences,  etc.,  averring  that  the  defendant  care- 
lessly permitted  dry  grass  to  accumulate  on 
its  right  of  way,  which  was  set  on  fire  by 
sparks  from  its  passing  engine,  that  the  fire 
escaped  to  the  plaintiff's  lands  adjoining, 
and  destroyed  his  fences  and  grass,  and  that 
the  fire  and  injury  were  not  caused  by  the 
fault  or  neglect  of  the  plaintiff,  but  wholly 
by  the  neglect  and  carelessness  of  the  de- 
fendant, sufficiently  shows  that  the  escape 
of  the  fire  from  the  engine,  and  its  commu- 
nication to  the  plaintiff's  property,  were  the 
result  of  the  defendant's  negligence.    Pitts- 
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burgh,  Cincinnati  and  St.  Louis  R.  R.  Co.  v. 
Jones,  86  Ind.,  496,  1883;  11  Amer.  &  Eng. 
R.  R.  Cases,  76. 

lOo.  —  In  an  action  for  damages  resulting 
from  flre  set  out  by  the  defendant  on  his 
own  premises,  the  plaintiff  must  aver  negli- 
gence on  the  part  of  the  defendant  not 
merely  in  starting  the  fire,  but  in  pei-mitting 
it  to  communicate  to  the  property  of  the 
plaintiff.  Pittsburgh,  Cincinnati  and  St. 
Louis  Ry  Co.  v.  Culver,  60  Ind.,  469.     1878. 

1G7.  —  A  person  may  lawfully  set  a  fire 
on  Iiis  own  premises,  and  is  not  liable  for 
damages  resulting  therefrom  to  the  property 
of  a  contiguous  proprietor,  unless  he  is  guilty 
of  negligently  permitting  the  flre  to  escape. 
lb 

168.  SulHciency.  The  pleadings  in  an  ac- 
tion for  damages  by  fire  examined.  Snyder 
V.  P.,  C.  and  St.  L.  Ry  Co.,  11  W.  Vg,.,  14, 
1877;  18  Amer.  R'y  Rep.,  154. 

189.  Variance.  Where  the  petition 
charges  a  railway  company  with  carelessly 
permitting  fire  to  escape  from  its  locomo- 
tive, proof  that  fi.re  was  thrown  out  would 
amount  only  to  a  variance,  which,  at  most, 
would  require  an  amendment  of  plaintiff's 
petition.  (Wagn.  Stat.,  1033,  §  1.)  ^Lester 
V.  Kansas  City,  St.  Joseph  and  Council 
Bluffs  R.  R.  Co.,  60  Mo.,  265,  1875;  9  Amer. 
R'y  Rep.,  219. 

170.  Verdict.  In  an  action  against  a  rail- 
way company  for  damages  sustained  by  the 
burning  of  a  rick  of  wood  piled  along  its 
track,  alleged  to  have  been  set  On  fire  by  the 
engine  of  a  passing  train,  t]ie  complaint  not 
having  been  demurred  to,  the  following 
charge  of  negligence  is  sufficient  after  ver- 
dict: "The  defendant's  locomotive  emitted 
sparks  which  communicated  with  said  wood 
and  destroyed  it  .  .  .  through  the  care- 
lessness of  the  defendant  and  its  agents  and 
employes,  without  the  fault  of  the  plaintiff." 
Pittsburgh,  Cincinnati'  and  St.  Louis  R.  R. 
Co.  V.  Noel,  m  Ind.,  110,  lfc81;  7  Amer.  & 
Eng.  R.  R.  Cases,  524. 

VIII.  Eemote  fiees. 

171.  Company  held  liable.  Where  fire, 
which  is  neligently  permitted  to  escape 
from  an  engine  of  a  railway  company,  does 
not  fall  upon  the  plaintiff's  property,  but 


falls  upon  the  property  of  another,  setting 
it  on  fire,  and  then  spreads  by  means  of  dry 
grass,  stubble  and  other  combustible  mate- 
rials, and  passes  over  the  lands  of  several  dif- 
ferent persons  before  it  reaches  the  property 
of  the  plaintiff,  and  finally  reaching  the 
property  of  the  plaintiff  at  a  great  distance 
from  where  the  flre  was  first  kindled,  sets  it 
on  fire  and  consumes  it,  held,  that  the  negli- 
gence of  the  company  in  such  a  case  is  hot 
too  remote  from  the  injury  to  the  plaintiff's 
property  to  constitute  the  basis  of  a  cause  of 
action  against  the  company.  Atchison, 
Topeka  and  Santa  Fe  R.  R.  Co.  v.  Bales,  16 
Kans.,  252.     1876. 

172.  —  If  sparks  escaping  from  an  engihe 
kindle  a  fire  upon  the  company's  light  of 
way,  and  the  fire  extends  to  and  destroys 
adjoining  property,  the  loss  is  prima  facie 
the  result  of  the  company's  negligenc  -.  The 
liability  incurred  will  not  Toe  avoided  by 
showing  that  the  spread  of  the  fire  was 
caused  by  the  wind,  or  that  there  w^as  no 
considerable  accumulation  of  combustible 
material  on  the  right  of  way.  Kenney  v. 
Hannibal  and  St.  Joseph  R.  R.  Co.,  70  Mo., 
252.     1879. 

173.  —  Workmen  employed  by  the  de- 
fendant, after  cutting  the  grass  and  trim- 
ming the  hedges  bordering  the  railway, 
placed  the  trimmings  in  heaps  between  the 
hedge  and  the  line,  and  allowed  them  to  re- 
main there  fourteen  days  during  very  hot 
weather,  which  had  continued  for  some 
weeks.  A  fire  broke  out  between  the  hedge 
and  the  rails,  and  burnt  some  of  the  heaps 
of  trimmings  and  the  hedge,  and  spread  to 
a  stubble-fleld  beyond,  and  was  there  carried 
by  a  high  wind  across  the  stubble-field  and 
over  a  road,  and  burnt  the  plaintiff's  cottage, 
which  was  situated  about  two  hundred 
yards  from  the  place  where  the  fire  broke 
out.  There  was  evidence  that  an  engine  be- 
longing to  the  defendant  had  passed  the  spot 
shortly  before  the  fire  was  first  seen,  but  no 
evidence  that  the  engine  had  emitted  any 
sparks,  nor  any  further  evidence  that  the 
fire  had  originated  from  the  engine,  nor  was 
there  any  evidence  that  the  fire  began  in  the 
heaps  of  trimmings  and  not  on  the  parched 
ground  around  them.  Held,  first,  that  it 
being  a  matter  of  common  knowledge  that 
engines  do  emit  sparks,  there  was  evidence 
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for  the  jury  that  the  fire  originated  in 
sparks  from  the  engine  that  had  just  passed. 
Secondly,  that  there  was  evidence  for  the 
jury  that  the  defendant  was  negligent  in 
leaving  the  dry  trimmings,  and  that  the 
trimmings  either  originated  or  increased  the 
fire,  and  caused  it  to  spread  to  the  stubble- 
field.  Thirdly,  that  if  defendant  was  negli- 
gent it  was  responsible  for  the  injury  that 
resulted  fi'om  its  conduct  to  the  plaintiff, 
although  it  could  not  have  reasonably  antici- 
pated that  such  injury  would  be  caused  by 
it.  Smith  V.  London  and  South  Western 
M'y  Co.,  Law  Report^  6  Common  Pleas 
Cases,  14,  1870;  Smith  v.  London  and  South 
Western  R'y  Co.,  Law  Reports,  5  Common 
Pleas  Cases,  98,  1870. 

174.  —  Where  two  fires  are  caused  by 
sparks  emitted  from  one  of  the  defendant's 
engines,  and  neither  of  said  fires  is  kindled 
on  the  land  of  the  plaintiflE,  but  each  is  kin- 
dled on  the  land  of  a  different  owner,  and 
these  two  fires  spread,  finally  uniting,  and 
then  pass  over  the  property  of  several  landed 
proprietors  and  finally  reach  the  plaintiff's 
property,  three  and  a  half  to  four  miles  dis- 
tant from  where  the  fires  were  first  kindled, 
and  there  do  the  damage  of  which  the 
plaintiff  complains,  held,  that  the  damage 
is  not  too  remote  to  be  recovered.  Atchison, 
Topeka  and  Santa  Fe  R.  R.  Co.  v.  Stanford, 
12  Kans.,  354,  1874;  8,  Amer.  R'y  Rep.,  330. 

175.  —  The  statute  of  "Vermont  applies  to 
an  injury  to  buildings  and  property  caused  by 
fire  spreading  from  other  buildings  to  which 
it  was  first  communicated  by  the  locomo- 
tive. Grand  Trunk  R.  R.  Co.  v.  Richardson, 
91  U.  S.,  454.     1875.  , 

176.  —  Sparks  escaping  from  a  railroad 
locomotive  set  fire  to  the  prairie  adjoining 
the  company's  right  of  way  at  a  place  where 
the  grass  was  very  rank  and  dry.  The  wind 
being  high,  the  fire  extended  some  three 
miles  before  night,  and  continued  to  burn 
during  the  night,  though  slowly,  the  >  wind 
having  fallen.  The  following  morning  the 
wind  rose  again  and  blew  with  great  vio- 
lence, carrying  the  fire  some  five  miles  fur- 
ther, in  the  course  of  a  few  hours,  to  the 
plaintiff's  farm,  where  it  swept  over  a  fire 
line  of  sixteen  feet  of  plowed  ground,  and 
destroyed  plaintiff's  property.  Such  violent 
winds  were  not  infrequent  in  that  country. 


In  an  action  of  damages  against  the  coni- 
pany,  held,  that,  as  a  rise  of  the  wind  was  a 
thing  which  a  prudent  man  might  reason- 
ably have  anticipated,  it-  could  not  be  re- 
garded as  the  intervention  of  a  new  agency, 
so  as  to  relieve  the  company  of  the  conse- 
quences of  its  negligence  in  permitting  the 
fire  to  escape ;  and  as  the  fire  was  in  fact  one 
continuous  conflagration,  notwithstanding 
the  lapse  of  time  and  the  great  distance  over 
which  it  traveled  before  reaching  plaintiff's 
property,  a  judgment  in  his  favor  was  af- 
firmed. Poeppers  v.  Missouri,  Kansas  and 
Texas  R'y  Co.,  67  Mo.,  715,  1878;  Higlitower 
V.  Same,  ib.,  126,  1878. 

177.  —  Where  the  sparks  from  the  defend- 
ant's engine  set  fire  to  certain  stubs  of  grass, 
where  the  grass  had  been  previously  mowo, 
and  the  fire  thus  kindled  spread  until  it 
reached  the  plaintiff's  property,  thirty  rods 
distant,  and  then  consumed  the  property; 
and  where  the  stubs  of  grass,  the  ground 
over  which  the  fire  spread,  as  well  as  the 
property  consumed  by  the  fire,  and  for 
which  the  plaintiff  sued,  all  belonged  to  the 
plaintiff,  the  damage  to  the  plaintiff  caused 
by  said  fire  was  not  too  remote  to  constitute 
the  basis  of  a  cause  of  action.  St.  Joseph 
and  Denver  R.  R.  Co.  v.  Chase,  11  Kans.,  47. 
1873. 

178.  —  If,  by  the  negligence  of  a  railroad 
company,  a  fire,  communicated  from  the 
sparks  of  an  engine,  commences  on  the 
premises  of  one  proprietor  and  spreads  to 
those  of  another,  and  destroys  his  crop,  the 
latter  may  recover  damages  for  the  injury, 
if  the  injury  was  the  direct  consequence  of 
the  original  firing.  Henry  v.  Southern 
Pacific  R.  R.  Co.,  50  Cal.,  176, 1875;  13  Amer. 
R'y  Rep.,  168. 

179.  — Wliere  grass  and  herbage  on  the 
right  of  way  of  a  railroad  was  set  burning 
by  fire  from  an  engine,»the  fire  spreading 
rapidly  and  burning  continuously  until  it 
reached  the  farm  of  plaintiff,  situated  a  half 
mile  from  the  track,  destroying  straw,  tim- 
ber, etc. ,  held,  that  the  damage  was  not  too 
remote  to  be  recovered.  Burlington  and 
Missouri  River  R.  R. .  Co.  v.  Westover,  4 
Neb.,  368.     1876. 

180.  Company  held  not  liable.  In  an  ac- 
tion for  damages  against  a  railroad  company 
for  the  destruction  of  plaintiff's  fence  by 
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Are,  it  appeared  that  the  plaintiff's  fence  was 
three-fourths  of  a  mile  from,  the  fentje  -which 
was  first  ignited  by  sparks  emitted  from  an 
engine  of  defendant,  but  was  connected  with 
it  by  a  continuous  line  of  fence  joined 
together  by  intermediate  land  owners,  and 
that  the  owner  oiE  the  fence  which  originally 
caught  on  fire  was  guilty  of  contributory 
negligence.  Held,  that  the  negligence  of 
plaintiff  in  connecting  with  such  fence  was 
remote  and  did  not  affect  his  right  to  main- 
tain the  action.  Doggett  v.  Richmond  and 
Danville,  R.  B.  Co.,  78  N.  C,  305,  1878;  1& 
Amer.  R'y  Rep.,  193. 

181.  —  Where  it  appeared  that  a  ware- 
hou.se  standing  near  the  raih-oad  track  was 
set  on  fire  from  sparks  escaping  from  an 
engine,  and  that,  at  the  time,  there  was  a 
strong  wind  blowing  in  the  direction  of  the 
plaintiff's  stable,  which  was  situated  one 
hundred  and  one  rods  from  the  warehouse, 
and  that  there  was  no  combustible  material 
intervening,  but  that  the  high  wind  carried 
brands  from  the  burning  wareliouse  to  the 
stable  of  plaintiff,  which  caused  it  to  take 
flre,  held,  that  the  burning  of  the  stable  was 
not  the  natural  and  proximate  consequence 
of  the  burning  of  the  warehouse,  and  that 
the  railway  company  was  not  liable  there- 
for, ^pfedo,  Wabash  and  Western  R'y  Co, 
V.  Muthersbaugh,  71  111.,  573.     1874. 

182.  Damages.  It  will  not  be  presumed 
that  injuries  by  fire  to  fences  and  timber  a 
mile  from  the  railway  were  considered  in 
estimating  damages  for  right  of  way.  Rod- 
emacher  v.  Milwaukee  and  St.  Paul  R'y  Co., 
il  la.,  297.     1875. 

188.  Neglect  of  person  whose  building 
first  took  flre.  In  an  action  to  recover  the 
v^lue  of  an  elevator  alleged  to  have  bden 
bmrned  by  fire  communicated  to  it  from  the 
bwilding  of  another  which  was  set  on  fire  by 
sparks  from  a  locomotive  on  defendant's 
railroad,  it  was  held  that  the  contributory 
negligence  of  the  owner  of  the  building 
flrst  burned  would  not  constitute  a  defense. 
Small  V,  Chicago,  Roolc  Island  and  Pacific 
B.  R.  Co.,  55  la.,  583.     1881. 

184.  Pleading.  When  a  declaration,  in  a 
suit  against  a  railway  company  for  dam- 
ages caused  by  burning  wheat  stacks,  al- 
leges that  the  stacks  were  set  on  fire  by 
sparks  from  a  locomotive  belonging  to  the 
Vol.  II— 39 


company,  evidence  that  the  stacks  were  de- 
stroyed by  a  fire  which  originated  in  another 
field,  even  though  such  fire  was  occasioned 
by  sparks  from  the  defendant's  engine,  will 
not  sustain  the  averment  in  the  declaration, 
and  the  plaintiff  will  not  be  entitled  to  re- 
cover. Toledo,  Wabash  and  Western  R'y 
Co.  V.  Morgan,  73  111.,  155.     1874. 

185.  —  The  allegations  of  the  complaint 
held  sufficient  tb  charge  defendant  with  lia- 
bility, although  the  distance  between  plaint- 
iff's premises  and  defendant's  right  of  way 
was  not  alleged.  Louisville,  New  Albany 
and  Chicago  R'y  Co.  v.  Krinning,  87  Ind., 
351,  1883;  Same  v.  Hagen,  ib.,  603,  1882. 

186.  Question  for  the  juiy.  The  facts  in 
relation  to  the  burning  of  a  mill  and  lumber 
by  fire  communicated  to  an  elevator  and 
thence  to  the  mill,  considered.  The  question 
of  negligence  in  such  cases  held' to  be  for  the 
jury  to  determine.  Kellogg  v.  Milwaukee 
arid  St.  Paul  R'y  Co.,  5  Dillon  (U.  S.  C.  C.;, 
537.     1874. 

187.  —  In  a  case  where  the  fire  has  not 
been  communicated  directly  to  the  plaint- 
iff's property  by  sparks  or  cinders  from  the 
defendant's  engine,  as  where  it  has  spread 
from  its  first  beginning,  and  thus  been  com- 
municated indirectly  to  the  plaintiff's  prop- 
erty, it  is  a  question  proper  to  be  submitted - 
to  the  jury  to  determine  from  all  the  facts 
of  the  case,  whether  the  injury  complained 
of  is  the  natural  consequence  of  the  de- 
fendant's negligence,  or  whether  it  has 
been  caused  by  "  some  intervening  force  of 
power,  which  stands  naturally  as  the  cause 
"of  the  misfortune."  Annapolis  and  Elk 
Ridge  R.  R.  Co.  v.  Oantt,  39  Md.,  115,  1873; 
11  Amer.  R'y  Rep.,  310.  See,  also,  Phila- 
delphia-, Wilmington  and  Baltimore  R.  R. 
Co.  V.  Constable,  39  Md.,  149.     X873. 

188.  —  If  a  crop  is  destroyed  by  fire  on 
the  line  of  a  railroad,  and  the  fire  originates 
from  a  spark  emitted  from  the  engine, 
which  ignites  the  grass  some  distance  from 
the  crop,  the  question  whether  the  destruc- 
tion of  the  crop  was  the  proximate  result  to 
be  reasonably  expected  fixjm  the  careless- 
ness of  the  railway  company  is  one  of  fact 
for  tbe  jury.  Perry  v.  Southern  Pacific  R. 
R.  Co.,  50  Cal.,  578,  1875;  13  Amer.  R'y 
Rep.,  187.^ 

189.  —  Sparks  were  thrown  from  an  en- 
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gine  to  a  point  on  land  adjoming  the  plaint- 
iff's, about  three  hundred  feet  from  a 
lumber  pile  belonging  to  the  plaintiff.  The 
sparks  set  fire  to  combustible  materials,  con- 
sisting of  leaves,  briers,  brush,  stumps  and 
logs,  burning  the  same  in  its  pathway,  until 
it  reached  th&  plaintiff's  lumber.  The 
weather  was  dry  and  a  high  wind  was  blow- 
ing iu  the  direction,  of  the  property  de- 
stroyed. The  fire  reached  the  lumber  about 
two  hours  after  it  started,  and  could  not  be 
extinguished  by  any  effort.  In  a  suit  for  the 
loss,  there  was  evidence  on  the  part  of  de- 
fendant tending  to  another  theory  as, to  the 
origin  and  extent  of  the  fire.  Held,  that  it 
was  properly  left  to  the  jury  to  detemune 
whether  the  negligence  of  defendant  was 
the  proximate  or  remote  cause  of  the  injury. 
Lehigh  Valley  R.  R.  Co..  v.  McKeen,,.  90,  Fa. 
St.,  132.     1879. 

190.  —  Sparks  from  defendant's  engine 
set  fire  to  a  railway  tie,  from  which  rubbish 
left  by  the  defendant  on  its  road  was  fired, 
communicated  with  plaintiff's  fence  next  to 
the  road,  and  spread  over  two  fields,  biirned 
another  fence  and  standing  timber  six  hun- 
dred feet  distant  from  the  road.  Held,  that 
the  proximity  of  the  cause  was  for  the  jury. 
Pennsylvania  R.  R.  Co.  v.  Hope,  80  Pa..  St., 
373,     1876. 

191.  Terdict  The  finding  of  the  jury, 
that  the  burning  of  the  plaintiff's  mfil  and 
lumber  was  the  unavoidable  consequence  of 
the  burning  of  the  defendant's  elevator, 
which  had  been  caused  by  defendant's  negli- 
gence, is,  in  effect,  a  finding  that  there  was 
no  intervening  and  independent  cause  be- 
tween the  negligent  conduct  of  the  defend- 
ant and  the  injury  to  the  plaintiff.  Mil- 
waukee and  St.  Paul  R'y  Co.  v.  Kellogg,  94 
U.  S.,  469.     1876. 


IX.  General  mattees. 

192.  Assignment  of  claim.  A  claim  for 
damages  by  fire  may  be  assigned.  Ridell  v. 
New  York  Central  and  Hudson  River  R.  R. 
Co.,  73  N.Y.,  618.     1878. 

193.  Company  not  chartered  to  use  steam- 
engines  ;  common  law  liability.  A  com- 
pany'was  empowered  by  act  of  pai-liament, 
passed  in  1833,  to  make  and  maintain,  and  to 


do  all  matters  fit  or  necessary  f  oi-  making  and 
using,  a  railway,  or  tramroad  for  the  passage 
of  wagons,  engines,  and  other  carriages,  for 
the  purpose  of  carrying  minerals,  etc.  The 
company  having  obtained  the  certificate  of 
the  board  of  trade,  ran  passenger  trains 
drawn  by  locomotive  steam-engines,  having 
taken  aU  reasonable  precautions  to  prevent 
the  emission  of  sparks.  The  plaintiff's  hay- 
stack having  been  fired  by  sparks  from  one 
of  the  engines,  held,  that  as  the  company 
had  not  express  powers  given  it  by  statute  to 
use  locomotive  steam-engines,  it  was  liable 
at  common  law  for  the  damage,  though 
negligence  was  negatived.  Jones  v.  Festoniog 
Railway  Co.,  Law  Reports,  3  Queen's  Bench 
Cases,  733.     1868. 

194.  Connecting  lines ;  cars  of  one  com- 
pany burned  on  line  of  another.  Under  an 
agreement  between  plaintiff  and  defendant 
companies,  between  whose  lines  of  road 
there  was  a  connection  at  Merriam  Junction, 
the  defendant  received  from  plaintiff  at  said 
junction  eight  of  its  cars,  loaded  with 
wheat,  for  transportation  and  delivery  to 
consignees  at  Minneapolis,  a  point  on  de- 
fendant's road.  By  the  terms  of  said  agree- 
ment, defendant  was  required  to  haul  the 
cars  over  its  road,  having  exclusive  charge 
and  control  thereof,  make  delivery  of  the 
wheat,  and  then  return  the  same,  either 
loaded  or  empty,  to  the  plaintiff,  in  as  good 
condition  as  when  received,  ordinary  wear 
and  tear  by  use  excepted.  Both  parties 
were  to  share  in  the  profits  of  the  transpor- 
tation of  the  wheat  and  other  freight  so  car- 
ried, and  plaintiff  was  to  receive  from  de- 
fendant, in  addition  to  its  share  of  such 
profits,  a  stipulated  compensation  for  such 
use  of  its  said  cars.  While  being  so  used  by 
defendant,  the  cars  were  wholly  destroyed 
by  fire  at  Minneapolis,  without  any  fault  or 
negligence  on  its  part  amounting  to  want  of 
ordinary  care.  Held,  that  defendant  was 
not  liable  to  plaintiff  for  such  loss,  either  as 
a  common  carrier,  bailee  for  hire,  or  other- 
wise. St.  Paid  and  Sioitx  City  R.  B.  Co.  v. 
Minneapolis  and  St.  Louis  Ry  Co.,  26  Minn., 
243.     1879. 

195.  Cotton  near  "railway.  A  railway 
company  is  not  liable  as  a  common  carrier 
for  cotton,  placed  by  its  owner  near  the 
track,  where  it  was  burned  by  a  spark  from 
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a  passing  engine.     Brown  v.  Atlanta  and 
Charlotte  B.  R.  Co.,  19  So.  Car.,  39.     1883. 

196.  Insurance.  A  person  having  his 
house  and  furniture  bui-ned  from  the  care- 
lessness of  agents  of  a  railroad  company  is 
entitled  to  recover  the  entire  amount  of  his 
loss,  in  a  suit  against  such  company,  not- 
withstanding he  has  been  paid  by  an  insur- 
ance company  the  sum  for  which  they  were 
insured.  W&)er  v.  Morris  and  Essex  B.  B. 
Co.,  36  N.  J.  Law,  313,  1873;  13  Amer.  R'y 
Eep.,  41 1-;  Collins  v.  New  York  Central  and 
Hudson  Biver  B.  B.  Co.,  5  Hun  (N.  Y.),  503, 
1875. 

197.  Jui'lsdiction.  This  court  has  no  ju- 
risdiction of  an  action  brought  against  a 
railroad  company  organized  in  New  York, 
for  negligently  causing  spai-ks  and  burning 
wood  to  be  thrown  on  the  plaintiff's  trees 
and  plants,  and  setting  fire  to  and  burning 
and  damaging  the  trees  and  plants  growing 
on  the  lands  of  the  plaintiff  in  the  state  of 
New  Jersey.  Tre.spass  for  injuries  to  real 
estate  or  its  corporeal  hereditaments  cannot 
be  brought  beyond  the  jurisdiction  where 
the  land  is  situated.  Huernermund  v.  Erie 
Ry  Co.,  48  Howard's  Practice  (N.  Y.),  55. 
1874. 

198.  Neglect  of  employe  of  oil  company. 
Connected  with  a  railway  was  a  branch  on 
which  were  oil  stations,  where  the  main 
company  left  its  cars  to  be  filled  by  the 
owners  of  the  oil  and  then  moved  them. 
Two  cars  coupled  together  were  placed  at  a 
station  on  a  steep  grade  under  charge  of  the 
oil  company's  superintendent,  none  of  the 
railway  company's  employes  being  there. 
The  superintendent  having  filled  one  car, 
detached  it  to  fill  another ;  the  first  car  ran 
down  the  grade  and  collided  with  an  engine 
which  s6t  fire  to  the  oars  and  burned  a 
neighboring  hou^e.  In  a  suit  against  the 
company  for  burning  the  house,  held,  that, 
as  between  the  company  and  thii-d  persons, 
it  was  liable  for  the  negligence  of  the  super- 
intendent as  that  of  its  own  emploj'e.  Oil 
Creek  and  Allegheny  Biver  Ry  Co.  v.  Keigh- 
ron,  74  Pa.  St.,  316,  1873;  6  Amer.  R'y  Rep., 
193. 

199.  Negligence.  Where  the  employes  of 
a  railway  company  left,  in  a  house  where 
the  oil  used  by  the  company  was  kept,  a 
stove  red-hot,  or  so  adjusted  that  it  would 


speedily  becoine  red-hot,  around  which  was 
scattered  inflammable  waste,  and  upon 
which  was  a  can  of  oil,  the  jui-y  were  war- 
ranted in  finding  that  the  conduct  of  the  de- 
fendant's servants  was  negligent.  '  Bead  v. 
Pennsylvania  B.  B.  Co.,  4:4:  N.  J.  Law,  380. 
1883. 

200.  Negligence ;  lamp.  A  kerosene 
lamp  was  left  burning  after  midnight  and 
after  all  persons  had  left  the  building  in  de- 
fendant's telegraph  ofifice,  and  mounted  upon 
a  bracket  attached  to  the  frame  of  a  window 
in  the  partition  between  such  oflioe  and  de- 
fendant's warehouse;  and  before  morning 
the  warehouse  and  plaintiff's  goods  therein 
were  burned.  Assuming  that  the  fire  was 
caused  in  some  way  by  the  burning  lamp, 
the  question  was,  whether  defendant  was 
guilty  of  a  want  of  ordinary  care  in  leaving 
the  lamp  thus  burning;  and  there  was  no 
proper  evidence  upon  that  question  apart 
from  the  above  facts.  Held,  that  it  must  be 
presumed  that  defendant  used  due  care  in 
respect  to  the  lamp,  its  material,  construc- 
tion and  location,  the  oil  used  therein,  etc., 
and  that  there  was  nothing  to  support  a  ver- 
dict against  defendant.  Wood  v.  Chicago, 
Milwaukee  and  St.  Paid  B'y  Co.,  51  Wis., 
196.     1881. 

201 .  Railway  operated  by  trnstees.  An 
action  was  brought  for  an  alleged  injury  to 
property  by  fire,  under  R.  S.,  ch.  51,  §  33, 
which  provides:  "  When  a  building  or  other 
property  is  injured  by  fire  communicated  by 
a  locomotive  engine,  the  corporation  using  it 
is  responsible  for  such  injury."  The  injury 
occurred  while  the  line  was  operated  by  the 
trastees  named  in  a  mortgage  to  secure  the 
bondholders  and  before  the  mortgage  was 
foreclosed.  Subsequently  the  bondholders 
organized  a  new  company,  and  took  posses- 
sion of  the  road.  No  malfeasance  or  fraud 
was  alleged  on  the  part  of  any  one,  and  there 
was  no  allegation  of  funds  in  the  hands  of 
the  trustees.  Held,  that  the  new  corporation 
was  not  liable,  because  it  was  not  then  the 
owner  of  the  road  or  using  the  engine. 
Stratton  v.  European  and  North  American 
iJ'2/ Co.,  74  Me.,  433..    1883. 

202.  Eight  of  way.  It  is  immaterial  who 
owns  the  right  of  way,  whto  fire  is  set  out. 
Slossen  v.   Burlington,  Cedar  Bapids   and 

.  Northern  B'y,  Co.,  11  Amer.  &  Eng.  R.  R; 
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Cases,  67  (la.).  1882.  See  Same  v.  Same,  7 
Amer.  &  Eng.  R.  R.  Cases,  509;  51  la.,  294. 
1879. 

203.  Starting  of  Are  ;  erroneous  instruc- 
tion. In  a  suit  to  recover  for  the  burning 
of  a  stack  of  liay,  alleged  to  have  been 
burned  by  fire  communicated  from  a  rail- 
way, au  instruction  that  if  the  jury  believe 
the  hay  was  destroyed  by  fire  communicated 
from  one  of  defendant's  engines,  and  that 
defendant's  right  of  way  was  not  free  from 
dry  grass  and  other  "combustible  matter  at 
the  place  where  the  fire  started,  etc.,  is 
erroneous,  because  it  assumes  that  the  fire 
started  on  defendant's  right  of  way,  which 
was  one  of  the  questions  in  dispute.  Chi- 
cago and  Alton  B.  R.  Co.  v.  Bloomfield,  7 
Bradwell  (111.),  211.     1880. 

204.  Storing  coiil  oil;  city  ordinances. 
Plaintiffs  in  error  brought  suit  for  the  de- 
struction of  tlieir  property  by  fire,  alleging, 
among  other  things,  that  the  loss  of  prop- 
erty was  the  immediate  consequence  of  the 
unlawful  keejDing  and  storing  by  the  de- 
fendants of  large  quantities  of  kerosene  and 
other  oils  contrary  to  an  ordinance  of  the 
city  of  Chicago,  prohibiting  the  storing  of 
such  oils.  Thei'e  was  a  count  in  plaintiff's 
declaration  setting  out,  with  proper  aver- 
ments, the  ordinance  in  question.  Held, 
that  a  demurrer  to  the  count  was  improperly 
sustained ;  that  the  averments  were  to 
show  an  unlawful  storing  of  such  articles, 
and  the  count  stating  with  reasonable  cei'- 
tainty  that  plaintiffs  sustained  actual  dam- 
age as  the  proximate  result  of  such  wrong- 
ful act,  there  was  a  good  statement  of  a 
cause  of  action.  Wy-ight  v.  Chicago  and 
Northwestern  Ry  Co.,  7  Bradwell  (111.),  438. 
1880. 

205.  View  by  jury.  In  an  action  against  a 
railway  company  for  damages  for  the  burn- 
ing of  a  lumber  yard,  alleged  to  have  been 
set  on  fire  by  sparks  from  defendant's  en- 
gine, it  was  pleaded  that  the  enghie  was  fed 
iwith  coal  and  emitted  sparks  only  when 
steam  was  use^,  and  that  for  some  distance 
from  the  yard  the  grade  was  s\ich  that  steam 
was  not  used ;  during  the  trial  the  jury  in- 
spected the  ground,  and  the  possibility  of 
running  a  train  as  alleged  was  practically 
demonstrated.  Held,  that  the  experiment 
was    without   prejudice    to   the    plaintiff. 


Stockwell  V.  C.  C.  and  D.  R.  R.  Co.,  48  la., 
470.    1876. 

206.  Warehouseman.  When  it  does  not 
appear  that  goods  transported  by  railroad 
have  remained  au  unreasonable  time  in  the 
depot  of  the  company  after  they  have 
reached  their  destination,  and  the  agent  of 
the  consignee,  on  the  ensuing  Saturday,  in- 
quired of  the  agent  of  the  company  whether 
the  goods  must  then  be  taken  out,  or  if  they 
could  remain  until  the  next  Monday,  and 
whether  there  would  be  additionell  charges 
therefor,  and  the  agent  of  the  company  re- 
plied that  the  goods  could  be  taken  out  on 
Monday  without  further  cost,  the  rule  of  lia- 
bility on  the  company,  which  was  then  that 
of  ordinary  diligence  as  warehouseman,  was 
not  thereby  changed.  Western  and  Atlantic 
R.  R.  Co.  V.  Camp,  53  Ga.,  596.     1875. 

207.  Wood.  Evidence  held  sufficient  to 
sustain  a  verdict  for  damages  for  wood 
burned,  the  wood  having  been  piled  on  the 
right  of  way  of  the  company  for  inspec- 
tion by  authority  of  the  company.  Western 
and  Atlantic  R.  R.  Co.  v.  Clements,  60  Ga., 
319.     1878. 


FIXTURES. 

See  Landlord  and  Tenant. 

1.  Railway  track.  A  railroad  track  laid 
down  upon  land  with  a  view  to  its  perma- 
nent improvement  or  beneficial  enjoyment 
is  deemed  a  fixture  and  part  of  the  realty. 
Van  Keuren  v.  Central  R.  R.  Co.  of  New  Jer- 
sey, 38  N.  J.  Law,  165,  1875 ;  18  Amer.  E'y 
Rep.,  43. 


FLOODS. 

See  Carriagh  of  Mbbobandisii;  Casriaoh  of  Ltvi 
Stook;  Express  Pohpanies. 


FLTINtt  SWITCH. 

See  Injuries  to  Euploybs;  Injuries  to  Fersoms  ok 
THE  Track, 
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Miscellaneous. 


FORECLOSURE. 

See  MoBTSAaE. 


FOREIGN  CORPORATIONS. 

See  Attachment;  Fkdbbal  Courts;   Garnishment; 
Jdbisdiotion;  Removal  op  Causes. 


FORFEITURE. 

See    Chakteb;    CoNSTKncTioN    of    Rah-wats;    Sub- 
scriptions BY  Individuals. 

1.  Contract ;  land  sale.  Where,  in  a  'con- 
tract for  the  sale  of  land  on  credit,,  payment 
to  be  made  in  instalments  on  days  definitely 
fixed,  and  time  being  essential,  with  penalty 
of  forfeiture  for,  want  of  punctuality,  the 
mere  receipt  of  one  or  more  payments  over- 
due does  not  of  itself  operate  as  a  waiver  of 
the  right  to  declare  a  forfeiture  for  non-pay- 
ment of  instalments  subsequently  falling  due. 
Lent  V.  Burlington  and  Missouri  River  R.  R. 
Co.,  11  Neb.,  201.    1881. 


FOREIGN  STATUTE. 

See  Carriage  of  Merchandise;  Pleading. 


FRANCHISES. 

See  Charter;   Constitutional  Law;    Eminent  Do- 
main; Executions;  Mortgage. 


FRAUD. 

See  Election   op  Corporate  Oppicers;   Mortgage. 

1.  Agent.  An  incorporated  company 
cannot  be  called  on  to  answer  in  damages, 
in  its  corporate  capacity,  for  the  false  and 
fraudulent  representations  of  its  agent, 
unless  it  authorized  the  representations. 
Houston  and  Texas  Central  R.  R.  Co.  v. 
McKinney,  55  Tex.,  176.     1881. 

2.  Agent  of  railway  company;  funding 
certiUcates.  A  railway  company  is  liable 
for  the  fraud  of  its  agents  in  the  issuance  of 
negotiable  funding  certificates.  Western 
Maryland  R.  R.  Co.  v.  Franklin  Bank,  60 
Md.,  36.    1883. 


3.  Bubble.  The  defendants  projected, 
bona  fide,  a  railroad  in  Spain ;  but,  before 
the  plaintiff  purchased  shares  in  it,  they 
knew  that  it  was  impracticable.  Held,  that 
the  plaintiflf  was  entitled  only  to  the  relief 
which  he  might  have  had  if  the  project  had 
been  a  bubble  ab  initio,  namely,  to  be  paid 
his  purchase  money.  Harvey  v.  Collett,  15 
Simons  (Eng.  Cli.),  332.     1846. 

4.  Constrnction  contract.  A  construction 
contract  is  not  void  under  §g  58  and  59  of 
the  railroad  law  (R.  S.  1835,  p.  438),  because 
the  contractor  has  an  agreement  with  a 
dii?ector  of  the  railroad  company  to  divide 
the  profits  with  him.  Sherwood  and  Nap- 
ton,  JJ.,  dissenting.  Chouteau  v.  Allen,  70 
Mo.,  390.     1879. 

5.  Contract;  guaranty.  Defendant  was 
asked  to  find  a  locomotive  of  a  certain  kind 
for  plaintiff  to  pui'chase.  Afterward  de- 
fendant called  on  plaintiff's  vice-president 
and  stated  that  there  were  in  a  distant  city 
two  locomotives  which  had  been  thoroughly 
repaired ;  that  B. ,  in  whom  defendant  knew 
the  vice-president  had  confidence,  had  ex- 
amined the  locomotives.  The  same  day  de- 
fendant sent  B.  to  the  vice-president  and  B. 
stated  that  he  had  examined  the  locomo- 
tives; that  they  were  good,  serviceable 
engines  and  cheap  at  the  price,  which  de- 
fendant claimed  was  $14,000  each.  At 
defendant's  suggestion  he  was  authorized  to 
offer  $36,000  for  the  two,  which  offer  de- 
fendant stated  was  accepted,  and  upon  the 
vice-president  saying  that  he  should  have  a 
guaranty  that  these  engines  were  equal  to 
the  specifications,  defendant  replied  that  he 
knew  the  parties  and  wquld  give  the  guar- 
anty. The  vice-president  then  paid  him 
$36,000  and  $500  for  his  services  in  purchas- 
ing, and  defendant  executed  to  plaintiff  a 
bill  of  sale  of  the  engines,  embodying  the 
guaranty  in  his  own  name  as  vendor.  It 
afterward  appeared  that  B.  had  not  made 
an  examination  of  the  engines ;  that  the  price 
paid  by  defendant  therefor  was  only  $30,000, 
and  that  the  engines  were  worthless.  Held, 
that  defendant  was  liable  to  the  plaintiff  for 
damages.  HfeZd,  also,  that  the  defendant's 
liability  was  not  affected  by  the  circumstance 
that  the  title  to  the  locomotives  came  to  the 
plaintiff  through  defendant.  Indianapolis, 
Peru  and  Chicago  R'y  Co.  v.  Tyng,  4  Thomp- 


45i 


Waud. 


Contract  —  Issue  of  Stock. 


son  &  Cook  (N.  Y.  Supreme  Ct.),  524,  1874;  2 
Hun  (N.  Y.),  311;  63  N.  Y.,  653,  1876;  48 
Howard's  Practice  (.N.  Y.),  193,  1874. 

6.  Contract;  secret  interest  of  corporate 
olficials.  A  contract  made  on  behalf  of  a 
corporation  by  the  executive  committee  of 
the  board  of  directors  with  a  third  person,  in 
which  the  members  of  the  executive  com- 
naittee  have  a  secret  interest,  is  fraudulent 
as  against  the  corporation,  and  the  corpora- 
tion may  repudiate  it,  although  it  may  have 
been  long  acted  upon  and  recognized  by  the 
officers  of  the  corporation  who  made  it. 
Warden  v.  Union  Pacific  B.  R.  Co.,  4  Dillon 
(U.  S.  C.  C),  330,  1877;  14  Amer.R'y  Rep., 
254. 

7.  Delivery  of  bonds.  Where  plaintiffs 
alleged  in  their  complaint  that  the  defendant 
falsely  represented  that  the  mortgage  bonds 
delivered  to  the  plaintiffs  as  security  were 
first  mortgage  bonds  upon  the  defendant's 
railroad ;  that  in  consequence  of  such  false 
representations  the  plaintiffs  had  suffered 
loss,  lield,  that  the  complaint  could  not  be  sus- 
tained op  demurrer,  where  it  appeared  that 
there  were  no  personal  representations  made 
by  the  defendant  to  the  plaintiffs,  but  that 
the  latter  alleged  that  the  bonds  upon  their 
face,  and  upon  which  they  relied,  were  de- 
scribed as  "first  mortgage  consolidated 
bonds,"  but  it  appeared  by  the  mortgage  ac- 
companying the  bonds  that  such  consolidated 
bonds  woul)i  become  the  first  lieu  upon  the 
road  when  they  should  be  substituted  in 
place  of  tlie  old  bonds  after  the  retirement  of 
the  latter.  Caylus  v.  N.  Y.,  Kingston  and 
Syracuse  R.  R.  Co.,  49  Howard's  Practice  (N. 
Y.),  100.     1875. 

8.  Directors.  As  a  corporation  holds  its 
jsroperty  as  trustee  for  the  stockholders,  if 
the  corporation  refuses  to  call  to  account,  by 
proper  legal  proceedings,  its  officers  who  are 
abusing  their  trust,  misapplying  the  funds  of 
the  corporation,  and  i-eceiving.  profits  from 
contracts  made  by 'Other  parties  with  the 
corporation,  through  their  aid,  or  if  such 
corporation  is  still  under  the  control  of  those 
who  necessarily  must  be  made  defendants  in 
such  proceedings,  the  stockholders  who  are 
the  real  parties  in  interest,  or  a  part  of  them, 
may  maintain  an  action  to  make  such  officers, 
and  all  parties  who  have  participated  with 
said  officers  in  their  unlawful  transactions, 


account  for  their  wrongs  and  frauds;  and 
the  corporation  is  a  proper  party  defendant 
with  them.  Ryaji  v.  Leavenworth,  Atchison 
and  Northwestern  R'y  Co.,  21  Kans.,  365. 
1879. 

9.  —  The  contract  entered  into  July  16, 
1868,  by  the  Union  Pacific  R.  R.  Co.,  by 
direction  of  the  executive  committee  of  the 
board  of  directors,  with  Godfrey  and  War- 
dell,  which  the  latter  assigned,  without  con- 
sideration, to  a  new^  company,  in  which  a 
majority  of  the  stock  was  taken  by  six 
directors  of  the  old  company,  declared  to  be 
fraudulent  and  void.  Wardell  v.  Railroad 
Co.,  108  U.  S.,  651,  1880;  1  Amer.  &  Eng.  R. 
R.  Cases,  427. 

10.  —  The  directors  of  a  corporation  are 
subject  to  the  obligations  which  the  law  im- 
poses upon  trustees  and  agents.  They  can- 
not, therefore,  with  respect  to  the  same 
matters,  act  for  themselves  and  for  it,  nor 
occupy  a  position  in  conflict  with  its  inter- 
ests,    lb. 

11.  —  It  is  a  fraud  upon  the  rights  of  a 
railway  company  if  a  director,  who  buys 
lands  for  the  use  of  the  corporation  and 
pays  for  them  with  its  funds,  takes  the  title 
in  his  own  name  or  jointly  with  others ;  arid 
the  nominal  grantees  would  hold  in  trust  for 
the  company.  Michigan  Air  Line  R'y  Co, 
V.  Mellen,  44  Mich.,  331,  1880;  5  Amer.  & 
Eng.  R.  R.  Cases,  245. 

12.  Issue  of  stock.  Where  one  railroad 
corporation  is  the  owner  of  a  large  amount 
of  stock  in  a  connecting  line,  and  both  of 
the  corporations  are  under  the  actual  con- 
trol of  the  same  persons  as  officers  of  the 
corporations,  and  the  officers  of  the  connect- 
ing line  are  guilty  of  a  misapplication  of  the 
corporate  funds  for  their  personal  benefit, 
the  stockliolders  of  the  former  corporation, 
or  a  part  of  them,  may  institute  a  suit  to 
compel  the  officers  to  account  for  such  mis- 
application ;  and  held,  that  where  the  stock 
of  the  first  corporation  in  the  connecting 
road  has  been  fraudulently  concealed  by  the 
officers  of  the  two  corporations,  and  a  like 
amount  of  stock  in  the  connecting  road 
issued  without  consideration  to  S.  and  N.  as 
trustees  for  the  former  corporation,  and 
such  corporation  is  the  equitable  owner  of 
the  same,  the  stockholders  of  said  first  cor- 
poration, or  a  part  of  them,  may  maintain  a 
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suit  to  compel  the  officer's  of  such  connect- 
ing coi-poration  to  restore  to  said  corporation 
the  funds  and  property  wrongfully  takeii  by 
them,  without  first  bringing  an  action  to 
compel  a  transfer  of  the  stock  from  S.  and 
N.  to  the  corporation  equitably  owning  the 
same.  Ryan  v.  Leavenworth,  Atchison  and 
Northwestern  Ry  Co.,  21  Kans.,  365.     1879. 

13.  Mortgage  to  corporation  of  which 
oliicers  of  mortgagor  are  secret  members. 
A  company  was  organized  as  a  corporation 
under  the  general  laws  of  Missouri,  whose 
declared  object  was  "the  completion  and 
ownership"  of  the  St.  Louis  and  St.  Jo- 
seph Railroad;  the  president  and' vice-pres- 
ident of  this  railway  company  were  secret 
members  of  the  above  association ;  a  mort- 
gage was  made  by  the  railroad  company  to 
the  said  association.  Held,  considering  the 
trust  relations  between  the  parties,  and 
the  effect  of  giving  judicial  sanction  to  the 
mortgage,  that  it  was  constructively  fraudu- 
lent; but  the  association  was  allowed  to 
prove  in  bankruptcy  their  advance  to  the 
railroad  company  as  an  unsecured  debt. 
Kappner  v.  St.  Louis  and  St.  Joseph  B.  R. 
Association,  3  Dillon  (U.  S.  C.  C),  228. 
1875. 

14.  Negotiable  paper.  A  &on a  ^de  holder 
of  negotiable  paper,  purchased  before  its 
matmity  upon  an  unexecuted  contract  on 
which  part  payment  only  had  been  made 
when  he  received  notice  of  fraud,  and  a 
prohibition  to  pay,  is  protected  only  to  the 
amount  paid  befo^re  the  receipt  of  such  no- 
tice. Dresser  v.  Missouri  and  Iowa  R'y  Con- 
struction Co.,  93  U.  S.,  92.     1876. 

15.  Railway  bonds.  Where  a  civil  en- 
gineer, on  settlen^ent  of  his  account  with  a 
railway  company,  was  induced  to  accept 
bonds  of  the  company  in  payment  on  the 
representations  of  the  president  of  the  com- 
pany that  the  bonds  were  worth  eighty-five 
cents  on  the  dollar,  and  that  the  railroad 
had  up  to  that  time  paid  all  expenses  of  its 
operation,  and  the  interest  on  its  indebted- 
ness, and  it  afterwards  appeared  that  the 
company  had  paid  all  expenses  and  interest 
as  stated,  but  it  was  not  from  the  earnings 
of  the  road,  and  it  was  not  shown  that  the 
president  had  knowledge  of  this  fact,  and  it 
was  not  shown  in  evidence  what  was  the 
value  of  the  bonds  at  the  time,  but  only  that 


some  three  months  afterwards  they  were  of 
little  value,  it  was  held  that  the  facts  did 
not  show  such  a  fraud  as  to  authorize  an 
Opening  of  the  settlement,  and  a  suit  to  re- 
cover for  the  services  rendered.  St.  Louis 
and  Southeastern  Ky  Co.  v.  Rice,  85  lU., 
i06.     1877. 

16.  —  The  purchase  of  land  by  the  presi- 
dent, of  a  railway,  by  means  of  fraudulent 
misrepresentations  as  to  the  value  of  certain 
bonds  given  in  exchange,  set  aside  upon  the 
evidence.  Kitchen  v.  Rayburn,  19  Wallace, 
254.     1873. 

17.  Railway  wrecking;  division  of  prof- 
its. A  court  of  equity  will  not  aid  parties 
in  the  consummation  or  perpetration  of  a 
fraud,  nor  give  any  assistance  whereby 
either  of  the  parties  connected  with  a  be- 
trayal of  a  trust  can  derive  any  advantage 
therefrom;  nor  will  it  unravel  a  tangled 
web  of  fraud  for  the  benefit  of  any  one  en- 
meshed therein,  through  whose  agency  the 
web  was  woven.  Especially  must  this  be 
the  rule  where  one  of  its  own  ofiicers,  whose 
position  is  both  advisory  and  fiduciary, 
seeks  its  assistance  to  compel  alleged  con- 
federates to  share  with  him  the  spoils  ac- 
quii'ed  through  his  own  concealments  and 
deceits  in  the  betrayal  of  his  trusts.  The 
court  refused  to  entertain  a  suit  for  division 
of  profits  in  the  "wrecking"  of  a  railway 
company.  Farley  v.  St.  Paul,  etc.,  R'y  Co., 
14  Federal  Reporter,  114,  1882 ;  4  McCrary, 
138. 

18.  Rescission.  In  an  action  to  set  aside 
a  deed  to  a  railway  company  on  the  ground 
of  fraud,  the  party  claiming  to  set  aside  the 
conveyance  should  act  promptly.  He  can- 
not stand  by  until  the  land  is  built  upon  and 
then  demand  rescission.  Memphis  and 
Charleston  R.  B.  Co.  v.  Neighbors,  51  Miss., 
412.     1875. 

19.  Right  of  way  contract.  Where  a  rail- 
way was  located  over  a  person's  farm  -and 
through  his  orchard  and  a  part  of  his  dwell- 
ing-house, Etnd  the  owner  was  an  unlettered 
man,  being  unable  to  read  or  write,  and  a 
person  acting  in  behalf  of  the  company  came 
to  him^  while  at  work  in  the  field  and  in- 
duced him  to  sign  a  paper  for  a  subscription, 
including  an  agreement  to  secure  to  the 
company  the  right  of  way  for  its  road 
through  such  township  free  of  charge,  but 
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did  not  read  or  state  that  part  of  the  agree- 
ment relating  to  the  right  of  way  to  the 
owner,  but  assured  him  he  could  obtain  com- 
pensation, and  such  person  signed  the  own- 
er's name  by  his  direction,  held,  that  the 
agreement  as  to  the  right  of  way  was  void 
ab  initio  as  to  the  land  owner  on  account  of 
such  misrepresentation,  and  that,  as  he  was 
unable  to  read,  no  negligence  was  attributa- 
ble to  him.  Boekford,  Rock  Island  and  St. 
Louis  S.  R.  Co.  V.  Shunick,  65  111.,  233. 
1872. 

20.  —  Evidence  that  four  railway  directors 
had  told  the  grantor  of  a  right  of  way,  be- 
fore making  the  deed,  that  he  should  have  a 
depot  upon  his  land,  held  incompetent,  it 
not  appearing  that  they  had  power  to  bind 
the  company,  and  the  testimony  not  show- 
ing that  they  made  the  declarations  when 
performing  an  act  authorized  by  the  com- 
pany. East  I/ine  and  Red  River  R.  R.  Co.  v. 
Oarrett,  53  Tex.,  133.     1879. 

21.  Bights  of  stockholders.  Where  any 
fraud  has  been  perpetrated  by  the  directors 
of  a  company,  by  whicli  the  property  or  in- 
terest of  the  stockholders  is  affected,  the 
stockholders  have  a  right  to  come  in  as 
parties  to  a  suit  against  the  company  and 
ask  that  their  property  shall  be  relieved 
from  the  e£fect  of  such  fraud.  Bayliss  v. 
Lafayette,  Muncie  and  Bloomington  R'y 
Co.,  8  Bissell  (U.  S.  C.  C),  193.    1878. 

22.  Stock  subscriptions;  between  cor- 
porations. Where  one  corporation  becomes 
a  stockholder  in  another,  the  ofiScers  of  the 
former  have  no  authority  to  make  fraudu- 
lent representations  which  could  subject 
their  company  to  liability  as  a  member  of 
the  latter  company.  Langan  v.  I.  and  M. 
Construction  Co.,  49  la.,  317.     1878. 

33.  Trustees.  Where  trustees  use  the 
name  of  a  corporation  in  matters  conducted 
for  their  private  benefit,  with  knowledge  on 
the  part  of  him  with  whom  they  are  deal- 
ing, it  is  no  defense  to  an  action  brought  by 
the  corporation  for  a  fraudulent  disposition 
of  its  property,  that  it  is  in  pari  delicto,  be- 
cause its  name  has  been  used  in  committing 
the  fraud.  Erie  R'y  Co.  v.  Vanderbilt,  5 
Hun  (N.  Y.),  133.     1875. 

24.  Voluntary  conveyance  by  corpora- 
tion. Where  a  corporation,  solvent  at  the 
time,  and  having  no  actual  intent  to  de- 


fraud creditors,  disposes  of  its  lands  for  an 
inadequate  consideration  or  by  a  voluntary 
conveyance,  its  subsequent  creditors  cannot 
question  the  transaction.  Graham  v.  Rail- 
road Co.,  103  U.  S.,  148,  1880;  1  Amer.  & 
Eng.  E.  E.  Cases,  416. 


FRAUDS,  STATUTE  OF. 

See  GUABAKTY. 

1.  Agent;  principal.  Where  an  agent, 
duly  authorized  to  make  purchases  of  and  to 
accept  wood  purchased  for  his  principal,  en- 
tered into  a  verbal  contract,  void  under  the 
statute  of  frauds,  for  the  purchase  of  a 
quantity  of  wood ;  and  where,  after  an  ac- 
ceptance -of  a  portion  of  the  wood  con- 
tracted for,  the  agency  was  terminated,  but 
the  vendor,  without  notice  and  in  ignorance 
of  such  terminatipn,  delivered  the  residue 
of  the  wood,  which  was  accepted  and  re- 
ceived by  the  former  agent,  held,  that  the 
principal  was  liable  for  all  the  wood  deliv- 
ered at  the  contract  price.  Barkley  v.  Rens- 
selaer and  Saratoga  R.  R.  Co.,  71  N.  Y., 
305.     1877. 

2.  Contract  for  cattle  yards.  In  1855,  the 
plaintiff  and  defendant  entered  into  a  pai-ol 
agreement,  by  whicli  the  former  conveyed 
to  the  latter  certain  lands  and  a  right  of 
way  over  other  real  property,  and  the  latter 
agreed  to  lay  a  separate  track  to  the  adjoin- 
ing lands  of  the  plaintiff,  and  to  bring  the 
cattle  and  stock  which  might  come  to  it 
from  the  west,  to  the  said  plaintiff's  lands, 
to  be  there  fed  and  cared  for.  The  plaintiff 
conveyed  the  land  and  right  of  way  to  the 
defendant,  but  the  latter  shortly  thereafter 
repudiated  the  agreement,  and  failed  and 
refused  to  bring  the  cattle  to  the  plaintiff's 
yard.  In  an  action  brought  by  the  plaintiff 
in  1857  to  recover  the  damages  therefor, 
held,  that,  as  the  parol  agreement  was  void, 
because  it  was  not  to  be  performed  within 
one  year,  the  plaintiff  could  not  recover  the 
damages  occasioned  by  the  breach  thereof. 
Day  V.  New  York  Central  R.  R.  Co.,  23  Hun 
(N.  Y.),  412,  1880;  Day  v.  N,  Y.  Central  B. 
R.  Co.,  89  N.  Y.,  616,"  1882. 

3.  —  As  the  defendant  had  repudiated  the 
agreement  after  a  partial  performance,  the 
plaintiff  was  entitled  to  recover  the  value  of 
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tho  land  and  right  of  way  conveyed,  after 
deducting  therefrom  the  value  of  the  partial 
performance  of  the  agreement  by  the  de- 
fendant, viz.,  the  profits  made  by  him  from 
the  business  brought  to  him  by  the  defend- 
ant,   lb. 

4.  Contract  to  pay  laborers.  An  unvsrrit- 
ten  agreement  by  a  railway  company  to  a  con- 
tractor, to  pay  the  latter's  obligations  to  his 
workmen,  will  not  sustain  an  action.  Bot- 
tondey  v.  Port  Huron  and  Northwestern  R'y 
Co.,  44  Mich.,  543.     1880. 

5.  Contract  to  pay  debt  of  another.  A 
verbal  promise  of  a  coi^poration  to  pay  a 
party's  claim,  contracted  with  other  parties 
prior  to  the  incorporation,  is  void  by  the 
statute  of  frauds,  as  an  undertaking  to  pay 
the  debt  of  a  third  person.  Little  Bock  and 
Ft.  Smith  B.  B.  Co.  v.  Perry,  37  Ark.,  164, 
1881 ;  9  Amer.  &  Eng.  R.  R.  Cases,  610. 

6.  Delivery ;  cord  wood.  A  parol  contract 
to  cut  and  deliver  one  thousand  cords  of 
wood,  no  time  being  agreed  upon,  is  taken 
out  of  the  statute  by  partial  delivery.  Van 
Woert  V.  Albany  and  Susquehanna  B.  B. 
Co.,  67  N.  Y.,  538.     1876. 

7.  Railway  laud  scrip.  The  sale  of  rail- 
way land  scrip  held  subject  to  the  provisions 
of  the  statute  of  frauds.  Smith  v.  Bouck, 
33  Wis.,  19.     1873. 


FREE  PASSES. 

See  Baggaoe;  Injuby  to  Fassbngebs. 


FREEZING  OF  FRUITS. 

See  Carruge  op  Mebchahdise. 


FREIGHT  SCRIP. 

1.  When  payable  in  money.  The  ratifica- 
tion of  an  unauthorized  act  or  contract, 
professedly  done  or  entered  into  on  behalf  of 
a  corporation,  may  be  inferred  from  the  sub- 
sequent conduct  in  respect  thex'eto,  the  same 
as  if  it  were  a  natural  person.  The  amounts, 
specified  in  contracts  to  pay  definite  sums 
of  money,  with  a  certain  rate  of  interest, 
on  or  before  stated  periods,  in  freight  and 
passage  over  the  promisor's  railway,  become 


due,  together  with  the  stipulated  interest, 
at  Once  in  money,  upon  the  failure  of  the 
promisor  to  comply  with  the  terms  of  its 
agreement,  and  its  depriving  itself  of  the 
power  to  comply  with  it,  by  the  sale  and  dis- 
posal of  the  railway.  Branson  v.  Oregonian 
B'y  Co.,  10  Oreg.,  378.     1883. 


FREIGHT  TRAINS. 

See  C^BBiAGE  OF  Live  Stock;  Carbiage  of  Mebchak- 
dise;  Cabbiase  of  Fassbngebs;  Injubt  to  Fas- 

SENQEBS;  TiCEBTS. 

1.  Carriage  of  passengers.  A  railway 
company  is  not  required  by  law  to  carry  pas- 
sengers, as  a  common  carrier,  on  its  freight 
trains,  but  such  company  may  agree  to  carry 
passengers  on  such  trains,  on  such  reason- 
able terms  and  conditions  as  it  may  pre- 
scribe. Indianapolis  and  St.  Lowis  B.  B. 
Co.  V.  Kennedy,  77  Ind.,  507, 1881 ;  3  Amer.  & 
Eng.  R.  R,  Cases,  467;  Arnold  v.  Illinois 
Central  B.  B.  Co.,  83  111.,  273,  1876. 

2.  —  tickets.  A  railway  company  has  the 
power  to  make,  and  in  a  reasonable  manner 
to  enforce,  a  rule  or  regulation  to  carry  pas- 
sengers on  its  freight  trains,  either  not  at  all, 
or  only  upon  the  condition  that  they  provide 
themselves  with  tickets.  Burlington  and 
Missouri  Biver  B.  B.  Co.  v.  Bose,  11  Neb., 
177,  1881;  1  Amer.  &  Eng.  R.  R.  Cases,  353. 

3.  —  In  the  enforcement  of  such  a  regula- 
tion previous  notice  thereof  must  be  given. 
It  is  not,  however,  required  of  a  railway 
company  to  biung  home  to  a  passenger  actual 
notice  of  the  regulation  before  the  train 
leaves  the  station  where  he  entered  the  car, 
to  justify  his  expulsion  therefrom,  for  want 
of  a  ticket,  at  any  other  than  a  regular  stop- 
ping place.  All  that  is  required  is,  that  a 
suitable  general  notice  to  the  public  be  given 
for  such  length  of  time,  before  the  regulation 
is  put  into  operation,  as  to  make  it  I'eason- 
ably  certain  that  all  passengers  in  the  exer- 
cise of  due  diligence  must  become  aware  of 
its  existence.  And  the  right  of  expulsion 
for  non-compliance  with  such  regulation  by 
a  passenger  may  be  exercised  after  leaving 
the  station,  at  any  suitable  place,  under  all 
the  circumstances  of  the  particular  case. 
lb. 
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FRIGHTENED  TEAMS. 
See  Injuries 'TO  Pubsons  on  the  Tkaok. 

1.  Contributory  negligence.  A  party 
who  drives  a  horse  toward  a  railway  crossing 
upon  or  near  which  an  engine  is  standing, 
and,  notwithstanding  the  fact  that  the  horse 
is  frightened  at  the  engine,  thereafter  leads 
him  toward  the  crossing,  until  a  narrower 
point  in  the  street  is  reached,  where  it  is 
difficult  to  turn  him,  and  the  horse  becomes 
so  frightened  as  to  be  ungovernable,  and 
then  rears  and  falls  backward  and  kills  him- 
self, is  guilty  of  contributory  negligenoe, 
and  cannot  maintain  an  action  against  the 
company  for  such  injury.  Louisville  and 
Nashville  R.  R.  Co.  v.  Schmidt,  81  Ind.,  S64, 
1881;  8  Amer.  &  Eng.  R.  R.  Cases,  348. 

2.  DiiniHge  done  by  team.  A  person 
whose  horses,  frightened  by  a  locomotive, 
became  uncontrollable,  ran  away  with  him, 
went  upon  land  of  another,  and  broke  a  post 
there,  is  not  liable  for  the  damage  if  it  was 
not  caused  by  any  fault  on  his  part.  Brown 
V.  Collins,  53  N.  H.,  442.     1873. 

8.  —  A  complaint  against  a  railway  com- 
pany, alleging  that  its  employes  and  agents 
managed  and  operated  its  engine  and  cars  in 
such  a  recklessly  and  culpably  negligent 
manner  as  to  wilfully  and  wrongfully  cause 
a  team  of  horses  to  take  f  i-ight  and  run  away, 
and  that,  because  of  such  fright,  and  while 
unmanageable  and  running  away,  they  ran 
against  the  plaintiff's  horse  and  caused  its 
death,  contains  facts  sufficient  to  constitute 
a  cause  of  action.  Billman  v.  Indianapolis, 
Cincinnati  and  Lafayette  R.  R.  Co.,  76  Ind., 
166,  1881;  6  Amer.  &  Eng.  R.  R.  Cases,  41. 

4.  —  The  liability  of  horses  to  become 
frightened  at  unusual  noises  or  objects  is  a 
thing  to  be  apprehended  and  guarded  against, 
and  the  wrong-doer  who  does  an  act  likely  to 
cause  such  fright  nmst  bo  deemed  to  be  re- 
sponsible for  injuries  caused  by  horses  run- 
ning away  under  the  influence  of  the  fright. 
lb. 

5.  —  The  fact  that  between  the  wrongful 
act  of  the  company  and  the  injury  com- 
plained of  was  an  intervening  cause  is  not 
sufficient  to  defeat  a  recovery.  An  interven- 
ing agency  does  not  always  shield  the  wrong- 
doer from  responsibility  where  the  injury 
flows  from  his  wrongful  act.    lb. 


6.  Dnnimy  engine.  It  is  prima  faoieneg- 
ligence  for  an  engineer  of  a  dummy  railroad 
engine  to  discharge  a  sudden  jet  of  steam 
upon  a  passing  team.  Stamm  v.  Southern 
R.  R.  Co.,  1  Abbott's  New  Cases  (N.  Y.),  438. 
1876. 

7.  Escnpo  of  steam.  A  complaint  which 
avers  that  the  employes  of  a  railway  com- 
pany, while  the  plaintiff's  horse  was  upon  a 
highway  near  a  crossing,  stopped  the  engine 
at  the  crossing,  and  negligently  caused  the 
steam  to  escape,  making  a  great  noise,  after 
having  been  requested  not  to  do  so,  whereby 
the  horse  became  frightened,  reared  up  and 
foil  backwards,  killing  himself,  shows  that 
the  injury  was  the  "  natural  and  proximate  " 
result  of  the  negligence.  Louisville  and  Nasli- 
ville  R.  R.  Co.  v.  Schmidt,  81  Ind.,  264,  1881; 
8  Amer.  &  Eng.  R.  R.  Cases,  248. 

8.  —  A  railway  company  is  liable  for 
damages  for  the  act  of  its  employes  in 
negligently  blowing  off  steam  at  a  highway 
crossing,  whereby  a  team  is  frightened  and 
an  accident  ensues.  Stott  v.  Grand  Trunk 
R'y  Co.,  24  Upper  Canada,  Common  Pleas, 
847.     1874. 

9.  —  Evidence  held  sufficient  to  sustain  a 
verdict  against  a  railway  company  for  neg- 
ligently letting  steam  escape  so  aa  to  frighten 
a  team..  Oibson  v.  St.  Louis,  Kansas  City 
and  Northern  R'y  Co.,  8  Mo.  App.,  488. 
1880. 

10.  —  A  railway  company,  having  a  right 
to  run  its  trains,  has  necessarily  the  right  to 
make  all  reasonable  and  usual  noises  inci- 
dent thereto,  whether  occasioned  by  the 
escape  of  steam,  rattling  of  the  cars,  or 
other  causes.  Whitney  v.  Maine  Central  R. 
R.  Co.,  69  Me.,  308.     187?. 

H.  Evidence.  On  the  question  whetlier 
the  noise  of  escaping  steam  from  a  locomo- 
tive was  likely  to  frighten  horses,  evidence 
that  other  horses  were  frightened  by  it  is 
admissible.  Cordon  v.  Boston  and  Maine 
R.  B.  Co.,  58  N.  H.,  896.     1878. 

12.  Flagman.  Where  a  flagman  beckons 
to  a  traveler  to  pass,  he  has  the  right  to  pre- 
sume that  the  crossing  is  safe.  And  if,  in 
attempting  to  cross,  his  team  is  frightened 
by  a  sudden  escape  of  steam  from  a  loco- 
motive, the  railway  company  will  ba  liable 
for  the  injuries  resulting.  Borst  v.  Lalce 
Shore  and  Michigan  Southern  R'y  Co.,  4 
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Hun  (N.  Y.),  346,  1875;  affirmed,  66  N.  Y., 
639,  1876. 

13.  — In  a  suit  against  a  railway -com- 
pany, for  personal  injury  to  a  passer-by,  by 
moving  cars  frightening  the  plaintiff's  team, 
at  a  street  crossing  of  a  railway  where  there 
is  much  travel  upon  the  street,  evidence  for 
the  plaintiff,  showing  that  the  company 
had,  to  the  plaintiff's  knowledge,  kept  a 
watchman  at  the  crossing  to  give  signals  of 
danger  until  a  short  time  before  the  acci- 
dent, when,  without  the  plaintiff's  knowl- 
edge, the  watchman  was  withdrawn,  and 
that,  as  the  plaintiff  approached  the  cross- 
ing, lie  was  careful  to  look  for  such  signals 
and  saw  none,  is  admissible,  for  the  pur- 
pose (with  other  circumstances),  not  only  of 
showing  negligence  by  the  defendant,  but 
also  of  showing  the  plaintiff  was  free  from 
contributory  negligence.  Pittsburgh,  Cin- 
cinnati and  St.  Louis  R'y  Oo.  v.  Yundt,  78 
Ind.,  373,  1881;  3  Amer.  &  Eng.  R.  R. 
Cases,  502. 

14.  —  In  an  action  to  recover  for  injuries 
received  by  the  plaintiffs,  by  reason  of  the 
frightening  of  the  team  they  were  driving, 
caused  by  the  sudden  opening  of  the  escape 
valves  of  an  engine  attached  to  one  of  the 
defendant's  trains,  standing  at  a  public 
crossing,  it  was  held  that  the  fact  that  the 
defendant  did  not  provide  a  flagman  at  the 
crossing,  or'  give  other  signals  to  warn 
the  plaintiffs  of  the  movements  of  the  en- 
gine, should  be  considered  in  determining 
the  question  of  the  defendant's  negligence, 
such  signals  being  required  not  alone  to  pre- 
vent collisions,  but  to  enable  travelers  upon 
the  highway  to  guard  against  other  acci- 
dents as  well.  Hart  v.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.,  56  la.,  166.     1881. 

15.  Highway.  Where  a  railway  track 
passes  along  a  street,  both  the  trains  and 
teams  are  entitled  to  the  use  of  the  street; 
and  if  horses  are  frightened  by  the  appear- 
ance of  the  train  or  the  ordinary  noise  of  its 
passage,  the  railroad  company  is  not  liable 
for  damages.  Hahn  v.  Southern  Pacific  R. 
R.  Co.,  51  Cal.,  603,  1877;  13  Amer.  R'y  Rep., 
336. 

16.  —  So  if  the  cylinder-cocks  are  opened 
and  the  steam  is  blown  off,  and  this  is  neces- 
sary in  the  prudent  management  of  the  en- 
gine, and  the  horses  are  frightened  thereby, 


the  railway  company  is  not  liable  for  the 
damages.    lb. 

17.  —  bridge.  A  railway  company  whose 
line  passes  over  a  highway  by  a  bridge  is 
not  liable  to  a  traveler  in  the  highway  for 
damage  caused  by  the  fright  of  his  horse  at 
the  noise  made  by  a  train  of  cars  passing 
over  the  bridge  in  the  usual  manner,  al- 
though the  corporation  knew  that,  because 
of  special  circumstances,  accidents  of  a 
similar  character  are  peculiarly  liable  to 
happen  there,  and  although  no  w-arning  is 
given  of  the  approach  of  the  train.  Favor 
V.  Boston  and  Lowell  R.  R.  Co.,  114  Mass., 
350.     1874. 

18.  —  cars  standing  in  highway.  A  car 
standing  upon  a  switch  track  in  a  highway 
close  to,  but  not  obstructing,  the  traveled 
part  thereof  (which  at  that  point  was  upon 
a  grade  several  feet  above  the  ditches  on  the 
side  of  the  street),  could  be  seen  for  a  con- 
siderable distance  by  persons  passing  along 
the  highway.  The  plaintiff,  who  was  on  the 
top  of  a  load  of  stave  bolts  upon  a  sleigh, 
attempted  to  pass  the  car,  when  the  hoi'ses 
became  suddenly  frightened  at  the  sight  of 
it  and  sprang  to  one  side,  throwing  the 
sleigh  with  its  load  off  from  the  grade,  up- 
setting it,  and  injuring  the  plaintiff.  Held, 
±hat  these  facts  did  not  conclusively  show 
negligence  on  the  part  of  the  plaintiff.  Rus- 
sian V.  Milwaukee,  Lake  Shore  and  Western 
R'y  Co.,  56  Wis.,  325,  1882;  10  Amer.  &  Eng. 
R.  R.  Cases,  716. 

19.  —  obstruction.  In  an  action  against 
a  railway  company  for  personal  injuries  al- 
leged to  have  resulted  from  defendant's  neg- 
lect in  placing  an  obstruction  in  a  highway 
crossing,  which  was  struck  by  the  wheel  of 
plaintiff's  vehicle,  thereby  causing  the  horse 
to  take  fright  and  run  away,  and  the  plaint- 
iff to  be  injured,  held,  error  to  submit  is- 
sues involving  only  defendant's  right  to  use 
the  highway,  and  whether  the  use  amounted 
to  a  partial  or  complete  obstruction.  Myers  v. 
Richmond  and  Danville  R.  R.  Co.,  87  N.  C, 
345,  1883;  8  Amer.  &  Eng.  R.  R.  Oases,  393. 

20.  —  Thejnjury  should  have  extended  to 
the  neglect  of  the  defendant  in  thus  placing 
upon  a  highway  obstacles  calculated  to 
frighten  the  horses  of  travelers.     lb. 

21.  —  obstruction ;  hand-car  in  liigliway. 
A  railway  company  was  held  liable  for  dam- 
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ages  resulting  from  leaving  a  hand-car  stand- 
ing in  the  edge  of  a  highway,  whereby  a 
horse  was  frightened  and  ran  away,  injuring 
its  owner.  Vars  v.  Grand  Trunk  Ry  Co., 
S3  Upper  Canada,  Common  Pleas,  143.     1873. 

22.  —  use  of  steam.  A  person  driving  an 
unbroken  horse,  or  one  easily  frightened  by 
a  locomotive,  along  a  public  highway  run- 
ning side  by  side  with  a  railway,  does  so  at 
his  own  peril ;  the  right  of  the  company  to 
move  its  trains  on  its  road  is  as  high  as  that  of 
the  individual  to  use  the  public  road.  Phila- 
delphia, Wilmington  and  Baltimore  R.  B. 
Co.  V.  Stinger,  78  Pa.  St.,  319.     1875. 

23.  Pleadiug.  Where  a  declaration  al- 
leged that  the  employes  of  a  railway  com- 
pany had  violently,  iraneoessarily  and  im- 
properly blown  the  whistle  of  the  engine, 
thereby  frightening  the  plaintiff's  horse  and 
causing  him  to  run  away  and  injure  the 
plaintiff,  it  could  be  amended  by  setting  out 
more  fully  and  distinctly  the  circumstances 
and  facts  of  the  tort.  Such  an  amendment 
did  not  add  a  new  cause  of  action.  Georgia 
M.  B.  Co.  V.  Thomas,  68  Ga.,  744.    1883. 

24.  —  In  a  suit  for  a  personal  injury  re- 
ceived by  frightening  a  team  and  causing  it 
to  run  away,  by  the  sounding  of  a  whistle 
on  a  locomotive,  under  an  allegation  that, 
while  the  defendant's  train  was  approaching 
from  the  rear  of  the  team,  its  servants 
caused  the  whistle  to  be  sounded  in  a  loud, 
shrill,  unnecessary  and  negligent  manner, 
"needlessly,  wantonly,  negligently  and  ma- 
liciously,'' whereby  the  team  was  fright- 
ened, etc.,  it  was  held  competent  for  the 
plaintiff  to  show  a  case  of  negligence  on  the 
part  of  the  defendant,  and  for  the  latter,  in 
defense,  to  show  plaintiff's  negligence  in 
putting  himself  in  a  place  of  danger ;  and  in 
such  case,  unless  the  negligence  of  the  de- 
fendant was  gross,  and  that  of  plaintiff  slight 
in  comparison,  no  recovery  could  be  had. 
Chicago,  Burlington  and  Quincy  B.  B.  Co. 
V.  Dickson,  88  111.,  431,  1878;  31  Anier.  R'y 
Rep.,  838. 

25.  Signals.  The  ffvilure  of  a  railway  com- 
pany to  sound  the  whistle  at  a  crossing,  in 
obedience  to  the  statute,  will  render  it  liable 
for  injury  resulting  through  a  frightened 
team,  where  the  fright  could  have  been 
avoided  had  the  signal  been  given.  Bosen- 
berger  v.  Grand  Trunk  B'y  Co.,  33  Upper 


Canada,  Common  Pleas,  349.  1833.  See, 
also,  Norton  v.  Eastern  B.  B.  Co.,  118  Mass., 
866,  ISIS;  Prescott  v.  Sam^,  113  ib.,  870, 1873; 
Texas  and  Pacific  B'y  Co.  v.  Chapman,  57 
Tex,,  75,  .1883;  Pollock  v.  Eastern  B.  B.  Co., 
134  Mass.',  158,  1878. 

26.  —  In  a  suit  to  recover  for  injuries 
caused  by  the  plaintiff's  horse  becoming 
frightened  by  cai's  on  the  defendant's  rail- 
way, it  appeared  that  the  track  crossed  the 
highway  on  which  the  plaintiff  was  travel- 
ing ;  that  the  horse  became  frightened  when 
about  five  rods  from  the  crossing  by  the  ap- 
proach of  two  cars  about  ten  rods  therefrom; 
that  the  cars  were  coming  on  a  down  grade 
by  the  force  of  gravitation  at  the  rate  ot 
eight  or  ten  miles  an  hour,  and  that  no  sig- 
nal was  given  of  their  approach.  Held,  that 
these  facts  would  not  warrant  the  jury  in 
returning  a  verdict  for  the  plaintiff.  Flint 
V.  Norwich  and  Worcester  B.  B.  Co.,  110 
Mass.,  338.     1873. 

27.  — Trains  out  of  time  should  give  no- 
tice of  their  coming  if  there  are  reasonable 
grounds  to  apprehend  that  teams  on  a  turn- 
pike, near  by,  would  be  frightened.  Hud- 
son V.  Louisville  and  Nashville  B.  B.  Co.,  14 
Bush  (Ky.),  803.     1878. 

28.  —  To  negligently  frighten  an  animal, 
being  at  the  time  driven  by  the  plaintiff, 
renders  the  person  guilty  of  the  negligence 
liable  for  the  damages  sustained  in  oonst)- 
quence  of  the  fright.     Ib. 

29.  —  In  order  to  recover  for  such  in- 
juries, it  must  be  shown  that  the  circum- 
stances attending  the  use  were  such  that  a 
prudent  regard  for  the  rights  of  others  for- 
bade it.     Ib. 

80.  Statute ;  Tennessee.  The  statute  in 
relation  to  obstructions,  etc.,  on  the  track 
has  no  application  where  the  injured  person 
is  traveling  along  a  highway  near  to  and 
parallel  with  the  railway.  East  Tenn.,  Vo. 
and  Ga.  B.  B.  Co.  v.  Feathers,  10  Lea 
(Tenn.),  103.     1883. 

81.  Team  liitclied  near  railway.  P.  drove 
his  team  of  horses  to  a  mill  on  a  public 
highway,  about  one  hundred  yards  from  the 
railroad  crossing.  It  was  a  cold,  stormy  day ; 
he  fastened  the  team  to  the  usual  liitohing 
post  at  the  mill,  in  plain  view  of  the  rail- 
way; also  fastened  the  lines,  locked  the 
wagon,  and  went  into  the  mill.    The  team 
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was  tied  about  ten  feet  from  the  mill  door, 
so  that  plaintiff  could  see  it  from  the  win- 
dow; he  could  have  seen  the  train  eighty  to 
one  hundred  and  fifty  yards  before  it  ap- 
proached the  crossing.  He  sat  down  by  the 
window  to  watch;  the  miller  told  him  it 
would  soon  be  train  time.  Suddenly  the 
team  became  frightened  at  an  approaching 
freight  train,  broke  loose,  and  started  across 
the  railroad  track.  'Hie  train  and  team  met 
at  the  crossing  and  the  team  was  injured. 
Held,  as  plaintiff  was  not  traveling  on  the 
highway  at  or  near  the  railroad  crossing,  and 
as  his  team  was  not  at  large  or  traveling  at 
or  near  the  crossing,  the  company  owed  him 
uo  duty,  under  the  statute,  to  sound  the 
whistle  for  the  purpose  of  giving  him  warn- 
ing. (Comp.  Laws  1879,  ch.  33,  §  60.)  St. 
Louis  and  San  Francisco  R'y  Co.  v.  Payne, 
29  Kans.,  166.     1883. 

82.  Team  on  track.  Where  a  team  of 
horses  ran  away  from  their  driver,  and  got 
upon  a  railway  track,  in  an  incorporated 
to\yn,  where  the  company  was  not  required 
by  law  to  fence  its  track,  and  ran  along  the 
track  until  they  fell  into  an  old  cattle- 
guard,  and  a  freight  train  came  along,  and 
tlie  engine-driver  did  all  that  he  could  to 
stop  his  train  as  soon  as  he  saw  the  team, 
but  was  unable  to  do  so,  and  the  horses  were 
injured,  it  was  hdd  that  there  was  no  negli- 
gence on  the  part  of  the  company,  and  that 
a  recovery  against  it  could  not  be  main- 
tained. Chicago  and  Alton  R.  JR.  Co.  v. 
Sice,  71  111.,  567.     1874. 

33.  Turnpike.  A  railway  company  was 
required  by  its  charter  to  so  locate  its  road 
that  in  its  construction  and  use  it  should  not 
interfere  with  a  certain  turnpike  so  as  to  en- 
danger travel  upon  it;  and  the  charter  pro- 
vided for  the  appointment  of  a  committee 
who  should  determine  and  certify  whether 
it  had  done  so.  In  a  suit  against  the  com- 
pany for  an  injury  to  a  person  traveling  on 
the  turnpike,  the  declaration  alleged  that 
the  defendant  had  not  constructed  its  road 
in  the  manner  so  required,  and  the  defend- 
ant set  up  in  its  plea  the  approval  of  the 
committee  appointed  under  its  charter.  To 
this  the  plaintiff  replied  that  the  approval 
was  obtained  by  fraud.  To  this  replication 
the  defendant  demurred  specially,  on  the 
ground  that  it  was  not  averred  in  what  the 


fraud  consisted.  Held,  that  the  replication 
was  sufficient.  Durand  v.  New  Haven  and 
Northampton  Co.,  42  Conn.,  211.     1875.  " 

34.  Whistle.  The  unnecessary  and  extra- 
ordinary use  of  a  steam  whistle  is  negli- 
gence. Philadelphia  and  Reading  R.  R.  Co. 
V.  Killips,  88  Pa.  St.,  405.     1879. 

35.  —  A  train  was  passing  through  a  city 
on  a  track  which  had  a  number  of  short 
curves,  so  that  persons  could  see  the  train 
but  for  a  sliort  distance ;  it  was  crossed  by 
several  streets  and  passed  over  a  river  on  a 
draw-bridge ;  the  rule  of  the  company  re- 
quired that  the  whistle  should  be  sounded 
about  a  certain  point  to  warn  the  bridge 
tender  and  persons  about  to  cross  at  other 
streets.  Held,  the  use  of  the  whistle  at  that 
point  in  the  ordinaiy  manner  was  not  negli- 
gence. Philadelphia,  Wilmington  and  Bal- 
timore R.  R.  Co.  V.  Stinger,  78  Pa.  St.,  219. 
1875. 

36.  —  The  evidence  in  this  case  was  suf- 
ficient to  warrant  the  trial  court  in  sending 
it  to  the  jury  and  to  uphold  the  verdict. 
Oibbs  V.  Chicago,  Milwaukee  and  St.  Paul 
R'y  Co.,  26  Minn.,  427.    1880. 

37.  —  The  blowing  of  a  steam  whistle, 
and  the  letting  off  of  steam,  are  not  per  se 
acts  of  negligence,  or  evidence  of  wrongful 
conduct  on  the  part  of  those  in  charge  of  a 
railroad  train.  But  when  those  acts  are 
done  carelessly,  heedlessly  and  without  any 
necessity  therefor,  they  may  become  acts  of 
negligence,  and  the 'railroad  company  be  re- 
sponsible for  injuries  caused  thereby.  Culp 
V.  Atchison  and  Nebraska  R.  R.  Co.,  17 
Kans.,  475.     1877. 

38.  —  Negligently  and  wantonly  sound- 
ing a  whistle,  so  that  horses  lawfully  near 
are  caused  to  run  off  and  inflict  an  injury, 
renders  a  railway  company  liable  to  the  one 
injured  by  the  intervening  agency.  Facts 
showing  a  necessity,  or  a  reasonable  excuse, 
for  the  use  of  the  whistle,  render  a  different 
rule  applicable.  Billman  v.  IndianapoliSf 
Cincinnati  and  Lafayette  R.  R.  Co., 116  Ind., 
166,  1881;  6  Amer.  &  Eng.  E.  R.  Cases, 
41. 

39.  —  Where  it  is  alleged  and  denied  that 
the  blowing  of  a  whistle  was  the  cause  of  an 
accident,  it  is  for  the  jury  to  say  whether 
the  whistle  was  blown  in  an  unnecessary  and 
extraordinary   manner,    and   whether    the 
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accident  was  caused  thereby.  Phitaddphiu 
and  Reading  R.  B.  Co.  v.  Killips,  88  Psu.  St., 
405.     1879. 

40.  Wilful  act  of  employes.  "Where  the 
employes  of  a  railway  company,  while  in 
the  discharge  of  their  duties,  pervert  the  ap- 
pliances of  the  companj'  to  wanton  and  mali- 
cious purposes  to  the  injury  of  others,  the 
company  is  liable  for  such  injuries.  Chicago, 
Burlington  and  Quiney  R.  R.  Co.  v.  Dickson, 
63  111.,  151,  1872;  7  Amer.  R'y  Rep.,  45. 

41.  —  Because  of  the  absolute  necessity 
for  more  stringent  rules  in  the  protection  of 
life  and  property  against  the  perils  of  the 
steam-engine  with  its  capacity  for  mischief, 
the  common  law  rule,  that  the  master  is  not 
liable  for  the  tortious  acts  of  his  servant 
committed  without  the  scope  of  his  employ- 
ment, does  not  apply  to  railway  companies. 
Nashville  a^ti  Chattanooga  R.  B.  Co.  v. 
Starnes,  9  Heiskell  (Tenn.),  53, 1871 ;  19  Amer. 
R'y 'Rep.,  280. 

42.  —  If  the  alarm  whistle  of  a  locomotive 
is  needlessly  sounded  in  the  rear  of  a  team 
while  traveling  in  a  narrow  lane  near  the 
railroad  track,  and  is  continued  while  the 
horses  are  running  away  with  the  plaintiff 
and  his  conveyance,  the  engineer  having  full 
knowledge  that  they  are  running  away,  and 
until  the  train  comes  abreast  of  the  team, 
whereby  the  conveyance  is  overtiirned  and 
the  plaintiff  injured,  such  sounding  of  the 
whistle  is  wanton,  wilful  and  reckless,  if  not 
malicious.  Chicago,  Burlington  and  Quiney 
R.  R.  Co.  V.  Dickson,  88  111.,  431,  1878;  21 
Amer.  R'y  Rep.,  328. 

48.  —  Under  i5§  8033  and  8368  of  the  Code, 
a  railway  company  is  responsible  for  dam- 
ages done  to  any  person  by  the  carelessness 
or  negligence  or  improper  conduct  of  its 
agents  in  or  by  the  running  of  the  cai-s  or 
engines  of  the  company,  and  the  presump- 
tion fixed  by  the  first  of  the  sections  cited 
against  the  company  is  not  rebutted  by 
proof  that  the  engineer  whose  negligence, 
carelessness  and  improper  conduct  in  the 
use  of  the  whistle  caused  the  injury  was 
prompted  by  personal  malice  and  revenue 
toward  the  plaintiff,  but  the  plaintiff  may 
recover  from  the  company  the  same  amount 
of  damage  for  the  injury  as  if  it  had  been  a 
case  of  carelessness  and  improper  conduct 
unmixed  with  personal  grievances  of  the  en- 


gine-driver.    Oa.  R.  R.  Co.  V.  Neicsome,  60 
Ga.,  493.    1878. 


GARNISHMENT. 

See  Gxsasss  Company;  Mobtqaoe. 

1.  AbatPinont;  pendency  of  another  snlt. 

Where  a  garnishee,  in  his  answer,  shows  that 
prior  suits  are  pending  against  him  in  which 
his  indebtedness  to  th«  defendant  in  attach- 
ment is  involved,  so  that  it  is  impossible  for 
him  to  state  what  amount,  if  anything,  he 
may  owe  when  the  prior  litigation  is  ad  jiistecH 
and  no  issue  is  taken  upon  the  answer,  it  is 
error  to  render  judgment  against  the  garni- 
shee. -  Cairo  and  St.  Louis  R.  R.  Co.  v.  Hind- 
man,  85  III,  531.     1877. 

2.  Alteration  of  writ.  A  writ  of  foreign 
attachment  is  not  illegally  altered,  by  chang- 
ing the  name  of  an  alleged  trustee  from 
Azro  Jones  to  Azro  H.  Jones  after  service 
on  other  parties,  and  then  attempting  to 
serve  upon  him  as  a  new  name  under  the 
statutory  provision  allowing  the  names  of 
new  trustees  to  be  inserted  under  certain 
circumstances,  the  service  proving  ineffect- 
ual, and  the  plaintiff  claiming  only  to  hold 
another  distinct  and  unconnected  trustee. 
Bowler  v.  European  and  North  American 
R'y  Co.,  67  Me.,  395.     1877. 

3.  Answers.  The  sufficiency  of  garnishee 
answers  determined.  Nutter  v.  Framing- 
ham  and  Lowell  R.  B.  Co.,  131  Mass.,  331. 
1881. 

4.  —  If  the  answer  of  a  garnishee  shows 
that  the  defendant  has  performed  services 
for  him,  under  a  contract  which  is  still  sub- 
sisting, but  does  not  show  the  time  when,  by 
the  terms  of  the  contract,  the  compensation 
for  his  services  is  to  be  paid,  he  cannot  claim 
to  be  discharged  on  his  answer.  South  and 
North  Ala.  B.  R.  Co.  v.  Falkner,  49  Ala., 
115.    1878. 

5.  —  To  an  answer  by  a  garnishee,  that 
nearly  four  years  after  the  service  of  sum- 
mons the  plaintiff  had  amended  his  affidavit 
of  gai-nishment  by  striking  out  the  name  of 
the  debtor  "Jonathan  "  and  inserting  instead 
the  name  "Johnson,"  and  that  before  said 
amendment  the  garnishee  had  fully  paid 
said  "Johnson,"  without  notice,  etc.,  it  was 
replied  that  the  principal  defendant  was  as 
well  known,  at  the  commencement  of  the 
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suit,  by  the  name  "Jonathan "as  "John- 
son, ".which  was  well  known  by  the  garnishee 
before  he  paid  said  "Johnson."  Held,  that 
the  reply  was  good  on  demurrer.  Baltimore, 
Ohio  and  Chicago  B.  R.  Co.  v,  Taylor,  81 
Ind.,  24.    1881. 

6.  —  Where  a  garnishee  admits  an  in- 
debtedness in  his  answer,  or  it  is  established 
against  him  on  a  contest  of  his  answer,  he 
may  reduce  the  amount  of  the  plaintiff's  re- 
covery against  him  by  showing  that  another 
creditor  has  recovered  a  judgment  in  gar- 
nishment against  him,  which  he  has  paid ; 
but  he  cannot  complain  of  the  rejection  of 
such  garnishment  and  judgment  as  evidence, 
when  he  does  not  show  that  his  indebtedness 
was  less  than  the  amount  of  the  two  judg- 
ments i-endered  against  him.  New  Orleans, 
Mobile  and  Chattanooga  R.  R.  Co.  v.  Long, 
50  Ala.,  493.     1874. 

7.  Attachment  proceedings  in  sister  state 
pleaded  in  bar.  In  a  suit  for  money  due  on 
contract,  it  is  a  sufficient  defense  to  show 
that  the  money  sought  to  be  recovered  has 
been  attached  by  prpcess  of  garnishment 
duly  issued  by  a  court  of  a  sister  state,  in  an 
action  there  prosecuted  against  the  plaintiff 
by  his  creditors,  although  it  appear  that  the 
plaintiff  and  such  creditors  are  all  residents 
of  the  state  in  which  the  former  action  is 
brought.  Baltimore  and  Ohio  R.  R.  Co.  v. 
May,  25  Ohio  St.,  347,  1874;  10  Amer.  R'y 
Rep.,  135. 

8.  Baggage  in  transit.  A  garnishment 
directed  to  the  Western  R.  R.  Co.  of  Ala- 
bama, a  corporation  of  that  state,  and 
served  on  its  local  agent  at  Columbus,  Ga., 
did  not  bind  the  company  as  to  the  trunk  of 
a  passenger  which  was,  at  the  time  of  the 
service,  en  route  with  the  passenger  in  the 
state  of  Alabama,  on  the  way  over  the  com- 
pany's road  from  Columbus,  Ga.,  to  West 
Point,  Ga.  As  the  trunk  was  not  in  reach 
of  process  issued  by  the  state  when  the 
garnishment  was  served,  that  it  was  subse- 
quently brought  by  the  company  into  the 
state  at  West  Point  in  the  due  performance 
of  its  contract  with  the  passenger,  would 
not  render  the  garnishment  effective ;  m(3re 
especially  as  Columbus  and  West  Point  are 
in  different  counties,  and  as  it  was  not  made 
to  appear  that  the  local  agent  at  Columbus 
had  any  power  or  authority  to  control  the 


custody  or  disposition  of  the  trunk  at  West 
Point.  Western  R.  R.  Co.  v.  Thornton,  60 
Ga.,  300.     1878. 

9.  Bonds.  The  bonds  of  a  railway  com- 
pany, not  sold  and  negotiated,  but  merely 
pledged  by  it  as  collateral  security,  when  dis- 
charged and  surrendered  are  not  property  of 
the  company  liable  to  be  reached  by  garnish- 
ment against  an  oflftcer  of  the  company  re- 
ceipting for  the  same,  but  who  in  fact  never 
received  them.  Galena  and  Southern  Wis- 
consin R.  R.  Co.  V.  Stahl,  103  111.,  67.     1883. 

10.  Cars  of  connecting  line  cannot,  be 
held  by  garnishment.  A  railroad  company 
is  not  liable  to  garnishment  for  cars  received 
of  a  connecting  line,  under  running  arrange- 
ments existing  between  them,  such  as  are 
usually  adopted  by  connecting  lines  through- 
out the  country,  whereby,  instead  of  unload- 
ing and  transferring  their  freight  from  the 
cars  of  one  company  to  the  cars  of  the  other 
at  the  points  of  connection,  each  received 
from  the  other  the  cars  loaded  with  freight 
and  hauled  them  to  the  place  of  destination 
on  its  own  line  of  road,  and,  after  discharg- 
ing the  freight,  retui-ned  the  cars  as  soon  as 
practicable  in  due  course  of  business.  Mich- 
igan Central  R.  R.  Co.  v.  Chicago  and  Mich- 
igan Lake  Shore  R.  R.  Co.,  1  Brad  well  (111.), 
399.     1878. 

11.  Casliier  of  company.  C.  was  the 
cashier  and  auditor  of  a  railway  company, 
and  was  garnished  as  a  debtor  holding  funds 
of  the  latter.  After  service  of  the  process 
he  surrendered  the  key  of  the  safe  to  another 
employe,  who  in  his  absence  removed  the 
funds  of  the  company  therefrom;  in  his 
capacity  as  an  employe  of  the  company,  he 
acted  under  the  orders  of  a  general  manager, 
who  had  the  entire  control  and  disposition 
of  the,  money  of  the  company  in  the  hands 
of  the  cashier.  Held,  that  the  cashier  was 
liable  as  garnishee.  First  National  Bank  of 
Davenport  v.  Davenport  and  St.  Paul  R.  R. 
Co.,  45  la.,  130.     1876. 

12.  Connecting  lines.  Money  received  by 
the  cashier  of  a  railway  company,  from  its 
agents  along  its  line,  as  proceeds  of  the  sale 
of  tickets  and  for  freight,  and  held  by 
him  as  such  cashier,  though  collected  for 
other  connecting  companies  and  credited  to 
them  on  his  company's  books,  is  still  the 
money  of    his  company  and  subject  to  a 
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judgment  against  it;  the  connecting  com- 
panies having  no  specific  interest  therein. 
JEverdell  v.  Sheboygan  and  Fond  du  Lac 
R.  B.  Co.,  41  Wis.,  395.     1877. 

13.  Contract.  Pi-ocess  of  garnishment 
cannot  be  made  to  operate  so  as  to  annul  the 
contracts  of  parties,  or  to  subject  a  party  to 
recovery  by  the  creditor  of  his  creditor, 
when  the  latter  could  not  himself  recover. 
MePhersonv.  Atlantic  and  Pacific  R.  R.  Co., 
66  Mo.,  103.     1877. 

14.  Corporation.  Where  a  judgment  is 
rendered  in  the  circuit  court,  process  of  gar- 
nishment can  be  sent  to  any  county  in  the 
state  where  the  garnishee  may  be  found,  and 
in  this  respect  there  is  no  difference  between 
natural  pei-sons  and  corporations.  Either 
may  be  served  as  garnishee.  Toledo,  Wabash 
and  Western  R'y  Co.  v.  Reynolds,  72  111.,  487. 
1874. 

15.  Corporation  organized  in  two  or 
more  states.  Garnishment  pi-ooeedings 
against  a  corporation  considered ;  and  held, 
that  such  corporation,  organized  under  the 
laws  of  two  different  states,  may  be  gar- 
nished in  either.  Mahany  v.  Baltimore  and 
Ohio  R.  R.  Co.,  15  West  Va.,  609.     1879. 

16.  Error;  equitable  relief.  Where,  in 
a  garnishment  proceeding,  a  justice  of  the 
peace  having  jurisdiction  of  the  person  of 
the  garnishee,  as  well  as  of  the  subject  mat- 
ter, renders  an  erroneous  judgment  against 
him,  from  which  he  neglects  to  appeal,  a 
court  of  equity  will  not  grant  relief.  Bur- 
lington and  Missouri  River  Ry  Co.  v.  Hall, 
37  la.,  630.     1873. 

17.  Execution ;  validity.  A  valid  gar- 
nishment cannot  be  had  upon  an  invalid 
execution.  Kenteler  v.  Chicago,  Milwaukee 
and  St.  Paid  R'y  Co.,  47  Wis.,  641.     1879. 

18.  Foreign  attachment;  equity.  The 
General  Statutes,  tit.  1,  §  334,  provide  that 
where  a  debt  or  goods  are  attached  by  proc- 
ess of  foreign  attachment,  as  the  property 
of  the  debtor  therein,  and  are  claimed  by 
another  party,  whose  demand  for  them  is 
refused  by  the  garnishee  because  of  such  at- 
tachment, such  party  may  bring  a  bill  in 
equity,  in  the  nature  of  an  Interpleader, 
against  all  the  parties  to  such  attachment, 
and  that  the  court  shall  have  full  power  to 
decide  as  to  the  ownership,  and  do  justice 
between  the  pal-ties.    Held,  that  the  court 


of  equity  was  authorized  to  take  entire  ju- 
risdiction of  the  matter.  Darrow  v.  Adams 
Express  Co.,  41  Conn.,  525.     1874. 

19.  Foreign  corporation.  A  foreign  cor- 
poration is  liable  to  garnishment,  tlie  same 
as  a  domestic  corporation.  Hannibal  and 
St.  Joseph  R.  R.  Co.  v.  Crane,  103  III,  349, 
1883 ;  Selma,  Rome  and  Dalton  R.  R.  Co.  v. 
Tyson,  48  Ga.,  351, 1878;  Pennsylvania  R.  R. 
Co.  V.  Peoples,  81  Ohio  St.,  587,  1877. 

20.  —  Exemption  from  garnishment  in 
another  state,  where  the  debtor  resides,  can- 
not be  pleaded  by  a  garnishee  in  Iowa,  un- 
less the  amount  due  the  debtor  from  the 
garnishee  is  also  exempt  by  the  laws  of 
Iowa.  Leiber  v.  Union  Pacific  R'y  Co.,  49 
la.,  688.     1878. 

21.  —  A  writ  was  served  by  foreign  attach- 
ment on  the  treasurer  of  a  cbrporation.  The 
corporation  made  its  garnishee's  afSdavit  by 
its  assistant  treasurer.  Held,  that  the  affida- 
vit was  legal.  Duke  v.  Rliode  Island  Loco- 
motive Works,  11  R,  I.,  599.     1877. 

22.  Foreign  state.  A  garnishment  in  a 
foreign  state  may  be  introduced  in  evidence 
without  first  introducing  proof  of  the  law  of 
such  state.  Pittsburgh,  Cincinnati  and  St. 
Louis  R'y  Co.  v.  Comcay,  57  Ind.,  53.    1877. 

23.  Goods  in  hands  of  carrier.  A  rail- 
way company,  being  garnished,  disclosed  by 
its  agent  that,  as  a  common  carrier,  it  had  in 
its  possession  goods  consigned  to  the  princi- 
pal defendant,  but  the  agent  did  not  know 
whether  they  belonged  to  such  defendant, 
and  had  no  personal  knowledge  of  his  bufii- 
ness  or  of  other  consignments.  Held,  insuffi- 
cient to  make  the  company  liable  as  garnishee 
in  a  proceeding  before  a  justice.  Walker  v. 
Detroit,  Grand  Haven  and  Milwaukee  R.  R. 
Co.,  49  Mich.,  446,  1883;  9  Amer.  &  Eng. 
R.  R.  Cases,  351. 

24.  Jurisdiction.  Where  the  defendant 
in  attachment  is  personally  present  in  court 
the  garnishee  is  not  required  to  question  the 
jurisdictional  legality  of  the  proceedings  or 
their  regularity  as  to  the  defendant,  nor 
is  he  in  a  condition  to  do  so.  Ohio  and 
Mississippi  R'y  Co.  v.  Alvey,  43  Ind.,  180. 
1873. 

25.  Lessee  of  railway.  The  lessee  of  a 
railway  is  not  bound  to  answer  irrelevant  in- 
terrogatories. Rhine  v.  Danville,  etc,  R.  B. 
Co.,  10  PhUadelphia,  836.    1874. 
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26.  Mortgage.  The  earnings  of  the  East- 
ern R.  R.  Co.  accruing  after  the  mortgage 
authorized  by  the  statutes  of  1876,  oh.  336, 
took  effect,  may,  so  long  as  the  company  re- 
mains in  the  use  and  control  of  its  property, 
be  attached  by  trustee  process,  to  secure  a 
claim  accruing  since  that  date  for  negligently 
injuring  the  property  of  the  plaintiff  at  a 
highway  crossing,  such  claim  beipg  "oper- 
ating expenses  "  within  the  meaning  of  those 
words  in  the  statute.  Smith  v.  Eastern  B. 
B.  Co.,  124  Mass.,  154.     1878. 

27.  —  The  earnings  of  a  railway  company 
from  the  operation  of  its  road,  though  mort- 
gaged to  secure  the  payment  of  certain 
bonds,  before  foreclosure  or  possession  taken 
by  the  trustee,  may  be  reached  by  other  cred- 
itors pf  the  company,  and  is  liable  to  gdr- 

-pishment,  where  the  mortgage  provides  that, 
until  default,  the  company  may  possess  and 
use  the  road,  etc.,  and  receive  the  rents, 
profits  and  increase  arising  therefrom. 
Mississippi  Valley  and  Western  Ry  Co.  v. 
United  States  Express  Co.,  81  111.,  534.  1876. 

28.  —  net  income.  A  general  judgment 
creditor  of  a  railway  company,  in  a  case 
where  the  trustees  under  a  prior  mortgage 

,  of  the  road  and  income  never  obtained  pos- 
session of  the  road,  or  demanded  the  income, 
was  heldentitled,  by  virtue  of  a  garnishment 
of  the  officers  of  the  railroad  company,  to  the 

-net  income  of  the  road  between  the  date  of  a 
decree  of  foreclosure  and  the  appointment  of 
a.  special  receiver,  the  decree  of  foreclosure 
being  silent  as  to  such  income,  and  the  road 
meanwhile  being  gperated  by  the  company. 
Oilman  v.  Illinois  and  Mississippi  Telegraph 
Co.,  1  MoCrary  (U.  S.  C.  C),  170.    1874. 

29.  Officer  of  corporation.  The  cashier 
or  other  oflfioer  of  a  railway  company  is 
subject  to  garnishment  for  money  or  prop- 
erty of  the  company  in  his  possession  as 
such,  under  the  statute.  Everdell  v.  Sheboy- 
gan and  Fond  du  Lac  B.  M.  Co.,  41  Wis., 
395.    1877. 

30.  —  Where  a  secretary  of  a  corporation 
received  from  the  payee  a  check  drawn  by 
the  corporation  in  favor  of  its  creditor,  and 
collected  the  money  and  paid  it  out  to  the 
creditor  of  the  payee  of  the  check,  the  cor- 
poration did  not  become  again  liable  for  any- 
thing done  by  its  secretary  not  for  the 
benefit  of  the  corporation.    East  Line  and 
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Bed  Biver  B.  B.  Co.  v.  Terry,  50  Tex.,  139. 
1878. 

31.  Order  of  payment.  In  Kansas,  an 
order  of  a  court  in  a  proceeding  in  aid  of 
execution,  directing  a  garnishee  to  pay  to  the 
judgment  creditor  money  which  he  owes  to 
the  judgrnent  debtor,  is  not  a  judgment,  and 
does  not  determine  finally  the  liability  of  the 
garnishee.  Atlantic  and  Pacific  B.  B.  Co.  v. 
Hopkins,  94  U.  S.,  11.     1876. 

32.  Payment.  Payment  in  good  faitji,  and 
without  knowledge  of  the  service  of  trustee 
process,  wiU  discharge  the  trustee,  although 
legal  service  upon  him  had  been  made  be- 
fore such  payment.  The  true  name  of  the 
employe  was  not  given  to  his  employer  in 
this  case.  Landry  v.  Chayret  and  Nashua 
and  Boehester  B.  B.  Co.,  58  N.  H.,  89.    1877. 

83.  —  Where  a  corporation  is  summoned 
as  trustee,  and  the  service  is  made  on  an 
officer  of  the  corporation  awa,3'  from  its  of- 
fice and  place  of  business,  and  the  debt  due 
the  principal  defendant  from,  the  trustee  is 
paid  by  another  officer  of  the  corporation, 
acting  in  his  ordinary  course  of  business 
and  line  of  duty,  without  actual  notice  of 
the  service  of  the  trustee  writ,  or  reasonable 
cause  to  believe  that  such  service  had  been 
made  at  the  time  of  payment,  and  it  appears 
that  the  corporation,  or  its  officer  upon 
whom  service  was  made,  was  guilty  of  no 
negligence  in  giving  notice  to  the  officer 
making  the  payment,  the  trustee  will  be  dis- 
charged.   Lyon  V.  Bussell,  73  Me.,  519.  1881. 

34.  Place  of  payment  in  another  state. 
In  garnishee  proceedings  in,  a  court  of  Wis- 
consin against  a  resident  of  that  state,  where 
the  court  has  obtained  jurisdiction  of  the 
principal  debtor,  the  fact  that  the  garnishee's 
indebtedness  to  the  latter  is  by  its  terms  pay- 
able at  a  particular  place  in  another  state, 
where  the  principal  debtor  resides,  is  no  de- 
fense. Commercial  National  Bank  v.  Chir 
oa,go,  Milwaukee  and  St.  Paul  B'y  Co.,  45 
Wis.,  173.     1878. 

35.  Proceedings  in  rem.  Where,  in  an 
action  against  a  non-resident  defendant, 
which  was  commenced  by  attachment  served 
by  garnishing  a  supposed  debtor  of  the  de- 
fendant, and  the  defendant  was  served  by 
publication  only,  the  answer  of  the  garnishee 
showed  that  it  was  not  indebted  to  the  de- 
fendant at  the  time  of  the   service  of  the 
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attachment ;  it  was  held  that  the  court  ac- 
quired no  jurisdiction  to  proceed  in  the 
action,  though  such  answer  disclosed  an  in- 
debtedness to  the  defendant  at  the  time  it 
was  made.  Morris  v.  Union  Paoiflo  R.  R. 
Co.,  56  la.,  135.     1881. 

36.  Receiver.  The  earnings  of  a  railroad 
are  attachable  in  the  hands  of  a  trustee,  al- 
though they  came  into  his  possession  as  the 
receiver  of  a  connecting  railroad.  First  Na- 
tional Bank  of  St.  Johnsbury  v.  Portland 
and  Ogdenshurg  R.  R.  Co.,  2  Federal  Re- 
porter, 831.     1880. 

37.  Bights  acquired  by  garnishment.  A 
garnishing  creditor  can  acquire  no  higher 
rights  against  the  garnishee  than  the  princi- 
pal debtor  had  when  the  process  was  served. 
Oregon  Ry  and  Navigation  Co.  v.  Gates,  10 
Oreg.,  514.     1882. 

38.  Salary  of  ofBcer.  "When  a  garnish- 
ment issued  out  against  a  railroad  company 
as  the  debtor  of  its  president,  and  its  answer 
states  that  he  has  performed  services  for  it 
as  president,  but  that  his  salary  has  not  been 
fixed  by  the  board  of  directors,  judgment 
may  be  rendered  against  the  company,  on 
its  answer,  for  the  amount  admitted  therein 
to  have  been  paid  to  his  immediate  prede- 
cessors for  the  performance  of  the  same 
services;  although  the  answer  further  states 
that  the  president  has  in  his  hands  a  large 
amount  of  money  and  other  property  be- 
longing to  the  company,  for  which  he  has 
never  accounted,  but  as  to  which  he  is  not 
in  default.  South  and  North  Ala.  R.  R.  Co. 
V.  FalJcner,  49  Ala.,  115.     1873. 

39.  —  The  salary  of  the  president  of  a  rail- 
road company  is  not  exempt  from  attach- 
ment or  garnishment  under  the  act  of  1863 
(Session  Acts  1868,  p.'249),  which  exempts 
"the  wages  ot  laborers  and  employes;"  but 
one-half  of  it  may  be  claimed  as  exempt 
under  former  la*s  (Rev.  Code,  §  3883),  if  he 
is  the  head  of  a  family,  and  has  not  more 
than  $500  worth  of  exempt  property.     lb. 

40.  Scire  facias.  Scire  facias,  may  be 
maintained  against  a  trustee  in  the  name  of 
the  assignee  of  the  original  judgment.  Ware 
V.  Buoksport  and  Bangor  Jf.  R.  Co.,  69  Me., 
97.     1879. 

41.  —  In  a  suit  against  a  garnishee  by 
scire  facias,  and  judgment  therein  by  de- 
fault, it  cannot  be  alleged  on  error  that  the 


writ  of  attachment,  as  appears  by  the  record 
of  the  proceedings  against  the  defendant  in 
attachment,  was  not  duly  served  on  such 
garnishee.  The  recital  in  the  scire  facias 
that  the  writ  was  dulj'  served  on  the  gar- 
nishee, "  and  the  judgment  by  default,  are 
conclusive  against  him.  Young  v.  Dela- 
■ware,  Lackawanna  and  Western  R.  R.  Co., 
38  N.  J.  Law,  503.     1875. 

42.  Service  of  garnishment  Service  of 
garnishment  on  a  domestic  corporation, 
whose  president  resides  in  this  state,  must 
be  upon  the  president,  and  cannot  be  ef- 
fected upon  a  subordinate  officer  oi"  agent, 
though  the  president  be  temporarily  absent. 
Steiner  v.  Central  R.  R.  Co.,  60  Ga.,  653. 
1878. 

43.  —  The  "  general  or  special  agent "  of  a 
corporation  upon  whom  a  summons  in  gar- 
nishment may  be  served  (Comp.  L.,  §  6463) 
is  an  agent  having  a  cJfiitrolling  authority, 
either  generally  or  in  respect  to  some  par- 
ticular department  of  corporate  business. 
Lake  Shore  and  Michigan  Southern  R'y  Co, 
V.  Sunt,  39  Mich.,  469.     1878. 

44.  Set-off.  The  right  of  set-off  in  gar- 
nishment determined.  Nutter  v.  Framing- 
ham  and  Lowell  R.  R.  Co.,  132  Mass.,  437. 
1883. 

45.  Station  ngent.  The  station  agent  of 
a  railway  company,  in  a  suit  against  it,  is 
chargeable  as  trustee  for  money  collected 
from  the  sale  of  passenger  tickets  and  for 
freight  carriage. ,  Bank  v.  P.  and  0.  B.  R. 
Co.,  58  N.  H.,  104.     1877. 

46.  Statute ;  Maine.  The  statute  of 
Maine  in  relation  to  trustee  process  con- 
strued. Donnell  v.  Portland  and  Ogdens- 
burgh  R.  R.  Co.,  73  Me.,  567,  1883;  9  Amer. 
&  Eng.  R.  R.  Cases,  139. 

47.  Stipulation.  A  stipulation  that,  if 
the  court  finds  for  the  plaintiff,  the  judg- 
ment shall  be  for  a  given  sum  is  no  evidence 
of  the  garnishee's  indebtedness.  Cairo  and 
St.  Louis  R.  R.  Co.  v.  Killenberg,  93111.,  142. 
1879. 

48.  Stoclt  and  stockholder.  A  stock- 
holder can  only  be  made  liable  to  an  execu- 
tion creditor  of  the  corporation  on  garnish- 
ment when  he  is  in  default  to  the  corporation 
for  instalments  due  on  his  stock,  or  for  calls 
made  by  the  directors.  Simpson  v.  Bey- 
nolds,  71  Mo.,  594.    1880. 
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49.  —  The  shares  of  a  stockholder  in  a 
joint  stock  company,  incorporated  by  and 
conducting  its  operations,  in  whole  or  in 
part,  in  the  state,  are  such  estate  as  is  liable 
to  be  attached  in  a  proceeding  instituted 
for  that  purpose  by  one  of  the  creditors  of 
such  stockholder;  and  such  estate  may 
properly  be  considered,  for  the  purpose  of 
such  proceeding,  as  in  the  possession  of  the 
corporation  in  which  the  shared  are  held, 
and  such  corporation  may  properly  be  sum- 
moned as  garnishee  in  the  case.  Chesapeake 
and  Ohio  R.-  R.  Co.  v.  Paine,  29  Grattan 
(Va.),  503.     1877. 

50.  —  In  such  a  proceeding,  if  the  stock 
should  appear  to  be  liable  to  the  lien  of  the 
attachment,  it  ought  to  be  sold  for  the  satis- 
faction of  the  same  under  an  order  of  the 
court  made  for  that  purpose  in  the  attach- 
ment proceeding;  but  it  is  error  for  the 
court  to  render  a  judgment  against  the  gar- 
nished corporation  for  the  value  of  the 
stock,  unless  it  appear  that  the  lien  of  the 
attaching  creditor  on  the  stock  was  lost  by 
the  act  of  the  corporation.     lb, 

51.  Subscription  to  railway  by  a  county. 
It  is  not  competent  for  a  railroad  creditor  to 
subject  an  unpaid  balance  of  a  county  sub- 
scription to  the  satisfaction  of  his  claim 
against  the  company,  by  attachment,  etc.; 
and  decree  over  against  the  county,  to  be 
made  effectual  through  process  of  the  chan- 
cery court  to  compel  the  assessment  and 
collection  of  the  necessary  taxation,  these 
being  compellable  only  by  mandamus,  etc. ; 
but  the  creditor  may,  by  attachment  and  in- 
junction, fasten  a  lien  upon  the  unpaid  bal- 
ance of  the  subscription,  and  have  secured 
to  him  by  decree  the  right  of  the  company 
to  apply  to  the  circuit  court  to  compel  the 
assessment  and  collection  by  the  county  of 
the  necessary  tax,  and  its  payment  to  him- 
self when  collected ;  or  the  chancellor  may 
carry  out  by  decree  in  the  case  any  arrange- 
ment between  the  creditor  and  the  company 
for  securing  to  the  former  a  preference  over 
the  other  creditors  of  the  latter.  Humphreys 
County  V.  McAdoo,  7  Heiskell  (Tenn.),  585. 
1872. 

52.  Trust.  A  proceeding  by  garnish- 
ment in  behalf  of  a  judgment  creditor  is 
ordinarily  intended  to  reach  such  rights, 
credits  and  effects  only  as  are  of  a  legal 


nature,  and  not  incumbered  wit{i  trusts; 
when  they  are  thus  incumbered  a  proceed- 
ing in  equity  is  the  appropriate  remedy, 
Galveston,  llarrisburg  and  San  Antonio  R. 
R.  Co.  V.  McDonald,  53  Tex.,  510.     1880. 

53.  Yerbal  acceptance.  The  verbal  ac- 
ceptance of  a  draft,  prior  to  the  attachment, 
is  insufHcient  to  exonerate  the  company. 
So  held  where  the  salary  of  an  employe  had 
been  garnished.  Reversing  Ryan  v.  Mon- 
treal and  Champlain  R.  R.  Co.,  2  Lower 
Canada  Jurist,  303,  1858;  on  appeal,  4  ib., 
38,  1859. 

54,  Void  judgment.  A  garnishment, 
founded  on  a  void  judgment,  is  also  void. 
Railroad  Co.  v.  Todd,  11  Heiskell  (Tenn.), 
549.     1873. 

53.  —  Where  a  garnishment  in  another 
state  was  pleaded  as  a  defense  to  an  action 
on  an  account,  it  was  held  competent  for 
the  plaintiff  to  show  that  the  foreign  judg- 
ment on  which  the  garnishment  was  based 
was  void  for  want  of  jurisdiction,  because 
of  matters  extrinsic  to  the  record.  O'Rourke 
V.  C,  M.  and  St.  P.  R.  R.  Co.,  55  la.,  332. 
1880. 

56.  Wages  of  employes.  The  wages  of 
a  railway  employe,  accruing  after  date  of 
service  of  notice  of  garnishment,  are  not 
held  by  the  proceedings.  Phelps  v.  Atchison, 
Topeka  and  Santa  Fe  R.  R.  Co.,  28  Kans., 
165.     1883. 

57.  —  A  debtor  who  is  married,  or  upon 
whom  a  family  is  entirely  dependent  for 
support,  cannot  claim  as  exempt  from 
process,  under  ch.  380,  Laws  of  1861,  his 
earnings  for  the  sixty  days  next  preceding 
the  issue  of  such  process,  whether  neither 
such  debtor  himself  nor  his  family  resides 
within  this  state.  Commercial  National 
Bankv.  Chicago,  Milwaukee  and  St.  Paul  R'y 
Co.,  45  Wis.,  172.     1878. 

58.  —  Section  36  of  art.  10  of  the  Code 
embodies  the  substance  of  the  acts  of  1852, 
ch.  340,  and  of  1854,  ch.  23,  by  exempting 
from  attachment  all  wages  not  actually  due, 
and  of  the  wages  actually  due  the  sum  of  |10. 
House  V.  Baltimore  and  Ohio  R.  R.  Co.,  48 
Md.,  130,  1877;  Shryoek  v.  Same,  56  ib.,  519, ' 
1881. 

59.  —  Where  a  railway  company  issues  to 
its  employes  certificates  of  indebtedness,  and 
is  afterwards  garnished  on  account  of  such 
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indebtedness,  it  will  not  be  liable  if  the 
payees  of  the  certiflcates  have  sold  the  same 
before  the  service  of  garnishee  process,  not- 
withstanding such  certificates  are  not  nego- 
tiable in  law.  Cairo  and  St.  Louis  JR.  R. 
Co.  V.  Killeiiberg,  83  111.,  295.     1876. 

CO.  —  The  statute  of  Illinois  exempting 
§35  of  wages  due  a  party  who  is  the  head  of 
a  family  and  resides  with  the  same,  from 
garnishment,  is  not  confined  to  residents, 
but  applies  also  to  wages  due  a  non-resi- 
dent. Mineral  Point  S.  M.  Co.  v.  Barron,  88 
lU.,  865.     1876. 

61.  —  The  exemption  law  of  Ohio  does 
not  extend  to  wages  of  an  .employe  gar- 
nished in  West  Virginia.  EioheW)urger  v. 
Pittsburgh,  etc.,  R'lj  Co.,  9  Amer.  &  Eng.  R. 
E.  Cases  (Ohio),  158.     1883. 

62.  —  Wages  earned  and  due  to  a  citizen 
of  Pennsylvania  may  be  attached  for  a  debt 
in  another  state  where  no  law  exists  prohib- 
iting the  attachment  of  wages.  Bolton  v. 
Pennsylvania  Co.,  83  Pa.  St.,  361,     1878. 

68.  —  Where  a  railway  company,  existing 
under  the  laws  both  of  Wisconsin  and  of 
another  state,  has  been  garnished  in  the  lat- 
ter state  in  an  attachment  suit  against  a 
resident  of  Wisconsin,  and  lias  suffered  and 
satisfied  a  judgment  against  it  as  garnishee, 
and  is  afterwards  sued  in  Wisconsin  by  the 
attachment  defendant  for  the  same  property 
or  indebtedness  for  which  it  was  thus  gar- 
nished, it  must  be  treated  in  such  action  as 
a  domestic  corporation,  and  presumed  to 
know  the  exemption  laws  of  Wisconsin. 
Pierce  v.  Chicago  and  Northwestern  R'y  Co., 
36  Wis.,  383.     1874. 

64.  —  A  debt  due  from  one  who  may  be 
sued  in  Iowa  to  a  non-resident,  for  services 
performed  in  the  state  of  his  residence,  may 
be  garnislied  in  a  suit  instituted  against  him 
in  the  courts  of  Iowa, — personal  service,  or 
service  by  publication  having  been  duly 
made  on  him,— although  his  salary  has  al- 
ways been  paid  in  the  state  where  he  lived, 
and  would  have  been  exempt  by  the  laws  of 
that  state.  Mooney  v.  Union  Pacific  R'y 
Co.,  9  Amer.  &  Eng.  R.  R.  Cases  (la.),  131. 
1883. 

65.  —  duly  of  garnishee  to  plead  debtor's 
exemption.  M.  was  employed  in  Iowa  by 
the  defendant,  a  corporation  opei-ating  a  rail- 
way in  both  Iowa  and  Missouri  j  a  judgment 


was  rendered  against  him  in  the  latter  state 
by  a  court  having  jurisdiction,  and  wages 
due  him  by  defendant  were  garnished,  not- 
withstanding under  the  laws  of  Iowa  they 
would  have  been  exempt.  Held,  that  the 
garnishee  was  not  bound  to  interpose  a  de- 
fense based  upon  the  Iowa  exemption  laws, 
and  that  the  judgment  rendered  against  the 
garnishee  could  not  be  attacked  in  a  collat- 
eral proceeding,  for  the  purpose  of  again 
holding  defendant  liable  to  M.  Moore  v. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Go., 
43  Ia„  835.     1876. 

66.  —  A  garnishee  is  not  a  party  to  an  ac- 
tion in  the  sense  that  he  is  required  to  make 
defense  for  either  of  the  parties,  between 
whom  he  is  presumed  to  be  indifferent  rp- 
apeoting  the  merits  of  the  case.    lb. 

67.  —  A  judgment  in  rem  in  such  case, 
rendered  in  one  state  by  a  court  of  compe- 
tent jurisdiction,  cannot  be  assailed  in 
another  by  a  party  to  the  record,  wlio  claims 
the  subject  matter  of  the  judgment.    lb. 

68.  —  A  railway  company,  when  gar- 
nished as  the  debtor  of  its  employe  for  wages 
due  him,  he  being  the  head  of  a  family,  re- 
siding with  the  same,  is  bound  to  set  up  that 
fact  for  such  employe,  and  claim  the  benefit 
of  the  exemption  given  him  by  law  in  suoli 
cases.  Chicago  and  Alton  R.  R.  Co.  v.  Rag- 
land,  84  HI.,  375, 1877;  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.  v.  Mason,  11  Bradwell 
(111.),  535,  1883. 

69.  —  A  garnishee  who  knows  that  the 
property  of  the  debtor  in  his  possession,  or 
the  money  which  he  owes  such  debtor,  is  by 
law  exempt  from  levy,  must  bring  that  fact 
to  the  notice  of  the  court;  otherwise  the 
judgment  against  such  garnishee,  and  satis- 
faction thereof,  will  not  bar  an  action  against 
him  by  the  attachment  debtor.  So  held  in 
a  oase  where  the  principal  debtor  was  not 
personally  served  with  process  in  the  attach- 
ment suit,  and  had  no  notice  either  of  that 
suit  or  of  the  proceeding  in  garnishment. 
Pierce  v.  Chicago  and  Northwestern  R'y  Co., 
86  Wis.,  388.     1874. 
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Where  a  railway  act  provided  that  the  ex- 
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penses  of  altering  the  gauge  of  a  railway- 
should  be  borne  by  several  companies  in 
equitable  proportions,  to  be  determined  in 
case  of  difference  by  the  board  of  trade, 
held,  that  the  board  of  trade  and  commis- 
sioners of  railways  (who  succeeded  to  the 
functions  of  the  board)  were  not  in  the  posi- 
tion of  private  arbitrators,  but  had  a  discre- 
tion which  the  court  could  not  control,  and 
that  a  bill  to  set  aside  their  award,  on  the 
ground  of  undue  delegation  of  authority, 
and  the  admission  of  ex  parte  statements, 
could  not  be  sustained.  Newry  Railway  Co. 
V.  Ulster  Railway  Co.,  8  De  Gex,  McNaghten 
&  Gordon,  487;  57  Eng.  Ch.,  487,  1856;  39 
Eng.  Law  &  Equity,  553. 


GRANTS. 

See  Eminent  Douain;  Land  Gbants. 


GRATUITOUS  PASSENGER. 

See  BAgoAOB;  Injuries  to  Passengers. 


GUARANTY. 

1.  Bonds  of  cities.  The  city  of  Memphis 
issued  bonds,  with  interest  coupons.  The 
Memphis  and  Charleston  R.  R.  Co.  indorsed 
upon  the  bonds  a  guaranty  of  prompt  pay- 
ment and  interest.  Held,  a  holder  of  a  de- 
tached coupon  may  sue  the  guarantor  in  hie 
own  name,  and  he  is  not  required  to  use  the 
naine  of  the  holder  of  the  bond.  Taylor  v. 
Memphis  and  Charleston  R.  R.  Co.,  11  Lea 
(Tenn.),  186.     1883. 

2i  —  A  railroad  company  is  bound  as 
indorser  of  a  negotiable  bond  issued  by  a 
municipal  corporation,  payable  to  the  rail- 
road company  or  assigns  in  twenty  years, 
which  the  company  has  transferred  by  in- 
dorsement, the  municipal  corporation  hav- 
ing failed  to  pay  on  demand  at  maturity,  and 
the  proper  steps  having  been  taken  to  charge 
the  company  as  indorser.  Bonner  v.  New 
Orleans,  2  Woods  {U.  S.  C.  C),  135.     1875. 

3.  Bonds  of  manufacturing  company. 
An  act  of  assembly  authorizing  a  certain 
raQway  company  to  guaranty  the  bonds  of 
any  incorporated  company,   individual    or 


firm  engaged  in  any  manufacture  in  any 
county  through  which  said  railway  com- 
pany's line  may  pass  is  a  private  and  not  a 
public  act.  Timlow  v.  Philadelphia  and 
Reading  R.  R.  Co.,  99  Pa.  St.,  284.     1882. 

4.  Bonds  of  railway  companies.  One 
railway  company  may,  for  a  sufficient  con- 
sideration, guaranty  the  bonds  of  another 
company.  Low  v.  California  Pacific  R.  R. 
Co.,  31  Amer.  R'y  Rep.,  199;  53  Cal.,  53. 
1877. 

5.  —  The  defendant,  in  pursuance  of  an 
agreement  made  with  the  Boston,  Hartford 
and  Erie  R.  R.  Co.,  guarantied  the  payment 
of  the  interest  on  certain  bonds  issued  by  the 
latter  company.  Subsequently  these  bonds 
came  into  the  possession  of  the  defendant, 
and  some  of  them  were  by  it,  for  a  valuable 
consideration,  transferred  to  the  plaintiff's 
testator.  In  an  action  brought  to  recover 
interest  falling  due  on  such  bonds,  held,  that 
the  defendant,  having  itself  transferred  the 
bonds  and  received  the  avails  thereof,  was 
estopped  from  denying  its  liability  upon  its 
guaranty  of  the  coupons.  Arnot  v.  Erie 
R'y  Co.,  5  Hun  (N.  Y.),  608.     1875. 

6.  —  Even  if  the  guaranties,  when  made, 
were  ultra  vires,  and,  therefore,  not  binding, 
defendant,  having  transferred  the  bonds 
with  the  guaranties  thereon  uncanceled,  it 
was  to  be  presumed  that  they  were  intended 
to  be,  and  were,  taken  by  the  purchaser  as 
additional  security  and  as  a  part  of  the  pur- 
chase; that  they  were  to  be  treated  as  if 
written  at  the  time  of  the  transfer,  and,  so 
treating  them,  it  was  immaterial  that  the 
true  consideration  was  not  expressed  therein. 
Sanie  v.  Same,  67  N.  Y.,  315.     1876. 

7.  —  In  an  action  by  stockholders  to  en- 
join a  railway  company  from  the  payment 
of  further  interest  upon  the  bonds  of  another 
corporation  which  it  had  indorsed,  and  also 
to  restrain  it  from  consummating  the  pur- 
chase of  the  railway  of  said  corporation,  it 
was  held  that,  under  the  facts  of  the  case,  it 
was  not  erroneous  to  refuse  an  injunction, 
as  the  agreement  in  question  had  been  in 
force  and  acted  upon  for  nearly  five  years. 
Cozart  V.  Ga.  R.  R.  and  Banking  Co.,  54  Ga., 
379.     1875. 

8.  —  Where  a  railroad  company  has, 
under  general  statute,  though  not  by  charter, 
authority  to  guaranty  the  payment  of  the 
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bonds  of  another  such  company,  in  an  ac- 
tion upon  the  guaranty  it  is  not  necessary  to 
set  forth  in  the  declaration  such  authority 
for  making  the  indorsement.  Toppan  v. 
Cleveland,  Columbus  and  Cincinnati  R.  JR. 
Co.,  I'Fiippin  (U.  S.  C.  C),  74.     1863. 

9.  —  Where  one  railroad  company  holds 
'Stock  in  another,  and  the  latter's  road,  when 
constructed,  will  become  a  feeder  to  the 
former's  line,  there  is  a  sufficient  considera- 
tion for  the  guaranty  by  the  former  of  bonds 
issued  by  the  latter  to  aid  in  the  construc- 
tion of  its  road.  Harrison  v.  Union  Pacifle 
R'y  Co.,  13  Federal  Reporter,  532.     1833. 

10.  —  The  holder  of  bonds  issued  by  a 
company  in  which  he  is  a  stockholder,  and 
guarantied  by  another  corporation,  may  re- 
cover the  full  amount  due  upon  the  bonds 
from  the  latter  company,  in  case  of  default 
in  iDayment  by  the  former.  Harrison  v. 
Union  Pacific  Ry  Co.,  13  Federal  Reporter, 
623.     1832. 

11.  Contractor's  debts.  An  agreement  in 
behalf  of  a  railway  company  to  pay  the 
debts  of  a  contractor,  though  in  writing, 
must  be  founded  upon  a  sufficient  considera- 
tion or  it  will  not  be  enforced.  Winkler  v. 
Chesapeake  and  Ohio  R.  R.  Co.,  12  W.  Va., 
099.     1878. 

12.  —  An  agreement  to  pay  the  laborers 
out  of  the  funds  of  the  contractoi's  in  the 
hands  of  the  company  is  valid.  Handley  v. 
Same,  9  ib.,  474.    1876. 

18.  Statute  of  frauds.  A  verbal  guaranty 
of  notes  'delivered  to  a  contractor  in  pay- 
ment for  his  work  is  not  within  the  statute 
of  frauds.  Mobile  and  Qirard  R.  R.  Co.  v. 
Jones,  57  Ga.,  193.     1876. 

14.  Ultra  vires ;  pledge  of  rolling  stock. 
A  railway  company  being  in  want  of  money, 
and  being  advised  that  it  had  no  power  to 
borrow,  sold  part  of  its  rolling  stock  to  a 
wagon  company  for  £30,000,  at  the  same 
time  making  a  contract  with  the  wagon 
company  for  the  hire  of  this  rolling  stock  at 
a  rent  which  would  repay  the  £30,000  and 
interest  in  Ave  years.  At  the  same  time  three 
of  the  directors  of  the  railway  company  guar- 
antied to  the  wagon  company  the  payment 
of  the  rent.  The  wagon  company  brought 
an  action  against  the  sureties  and  the  rail- 
way company  for  rent  due.  Held,  that  on 
the  evidence  the  alleged  sale  and  hiring  v^ere 


in  fact  a  borrowing  of  £30,000  on  the  secu- 
rity of  the  rolling  stock;  that  this  was  an 
illegal  and  void  transaction  under  7  and  8 
Vict.,  c.  85,  s.  19,  and  80  and  81  Vict.,  o.  137, 
s.  4 ;  and  that  this  defense  was  available  both 
in  law  and  in  equity.  Held,  nevertheless, 
that  the  guaranty  was  valid,  and  the  sure- 
ties were  liable  under  it.  Yorkshire  B'y 
Wagon  Co.  v.  Maclure,  Law  Reports,  19 
Chancery  Division,  478.     1831. 

15.  —  Kay,  J.,  having  held  that  the  trans- 
action was  void  as  against  the  railway 
company,  but  could  be  enforced  against  the 
sureties,  held,  by  the  court  of  appeal,  that 
the  transaction  was  not  a  borrowing  of 
money,  but  a  bona  fide  sale  and  hiring  of 
the  rolling  stock,  and  was  valid  both  against 
the  railway  company  and  the  sureties.  York- 
shire Ry  Wagon  Co.  v.  Maclure,  Law  Re- 
ports, 21  Chancery  Division,  809.     1833. 


HARBOR. 

See  Eminent  Domain;  Eioht  of  Way. 

1.  Filling  in  Hats;  streets.  A  corpora- 
tion was  empowered  by  the  legislature  to  fill 
in  flats  within  a  harbor,  and  a  city  was 
authorized  to  lay  out  streets  over  the  iiats 
within  a  certain  time.  The  city  laid  out 
streets  within  the  time,  and,  after  the  time 
had  expired,  discontinued  one  of  the  streets, 
except  a  small  part  at  one  end,  and  laid  out 
a  street  which,  beginning  at  a  different 
point,  took  in  the  part  not  discontinued,  and 
ran  in  a  somewhat  different  direction.  Held, 
that  the  second  street  was  a  now  street,  and 
not  merely  an  alteration  of  the  first  one. 
New  York  and  New  England  R.  R.  Co.  v. 
Boston,  127  Mass.,  229.     1879. 

2.  — -  Upon  an  information  by  the  attor- 
ney-general under  the  St.  of  1866,  oh.  149, 
to  restrain  the  defendant  from  filling  in  its 
flats  without  the  authority  of  the  harbor 
commissioners,  it  appeared  that  the  defend- 
ant began  the  work  prior  to  the  passage  ol 
the  statute,  and  that  the  extent  of  the  flats 
which  it  intended  to  fill  up  had  not,  when 
the  information  was  filed,  been  defined  by 
any  legislative  act  or  by  any  line  of  wall  or 
piles  except  by  a  sea  wall  built  along  one 
side  and  about  a  fourth  part  of  the  flats. 
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thence  turning  and  running  back  a  short  dis- 
tance towards  the  upland  and  there  stopping. 
The  further  direction  of  the  wall  was  not  in- 
dicated except  as  its  course  might  be  sur- 
mised from  the  fact  that  piles  had  begun  to 
be  driven  for  a  continuation  of  the  proposed 
line  and  by  a  plan  of  the  work  on  paper. 
Edd,  that  the  defendant  was  not  exempt 
from  the  supervision  of  the  harbor  commis- 
Bioners  under  the  St.  of  1866,  ch.  149,  §§  4,  5, 
excepting  from  their  supervision  such  erec- 
tions upon  flats  covered  by  tide  waters  as 
had  been  begun  before  the  passage  of  the 
statute.  Attorney-General  v.  Boston  and 
Lowell  B.  B.  Co.,  118  Mass.,  345.    1875. 


HEADLIGHT. 

SeelHjuBiBS  TO  Domestic  AmMALs;  Injubies  to  Per- 
sons OH  THE  Trace. 


HEDGE. 

1.  Ohstrnction  of  railway.  Where  a 
hedge  planted  by  the  owner  on  his  own 
land  is  suffered  to  grow  and  extend  over  the 
right  of  way  of  a  railway  company  so  as 
to  obstruct  it,  the  company  will  have  the 
clear  right,  and  it  is  its  duty,  to  trim  such 
hedge,  doing  no  unnecessary  damage.  To- 
ledo, Wabash  and  Western  B'y  Co.  v.  Green, 
67  111.,  199.     1873. 


HIGHWAY. 

See  CERTionABi;  CoNSTBuOTioif  of  Railwats;  Eject- 
uent;  Euinent  Domain;  Injuries  to  Domestic 
Animals;  Injuries  to  Employes;  Injuries  to  Per- 
sons on  the  Trace;  Mandamus;  Municipal  Cor- 
poration; Nuisance.   , 

1,  Establishment  and  alteration  of 

highways. 
II.  Crossings. 

III,  Obstruction  op  highways. 

IV.  CONSTBUCTION  OF  RAILWAYS. 

V.  Taking  highway  for  railway  pur- 
poses. 
YI.  Adverse  enjoyment. 
VII.  Injuries  to  persons  by  defects  in 

highways. 
VIII.  Repairs. 


I.  Establishment  and  alteration  of 
highways. 

1.  Damages;  jury.  The  owner  of  land 
taken  for  the  laying  out  or  altering  of  a 
highway  is  entitled  to  a  jury  under  the 
Statutes  of  1870,  ch.  75,  and  1873,  ch.  261, 
although  he  has  not  claimed  damages  before 
the  county  commissioners.  Gilman  v.  City 
of  Haverhill,  1  Amer.  &  Eng.  R.  R.  Cases 
(Mass.),  30.     1879. 

2.  Establishment.  On  a  petition  for  the 
laying  out  of  a  town  way,  the  selectmen 
ordered  notice  to  be  given  to  the  land  owners 
that  the  selectmen  would  meet  at  a  time  and 
place  named,  and  "  proceed  to  view  the 
route  set  forth  in  said  petition,  to  hear  all 
persons  interested  therein,  who  may  then 
and  there  desire  to  be  heard  thereon;  and  if 
they  shall  adjudge  the  prayer  of  said  peti- 
tion ought  to  be  granted,  they  will  then 
proceed  to  lay  out  and  locate  a  road  over  said 
route,  agreeable  to  said  petition."  Held, 
that  a  notice  given  in  accordance  with  this 
order  was  insufiicient.  Fitchburg  JB.  B. 
Co.  V.  City  of  Fitchburg,  131  Mass.,  183. 
1876. 

3.  —  By  Gen.  Stats.,  ch.  233,  §§  7,  8,  when 
all  the  selectmen  are  disqualified  to  act,  they 
may  appoint  a  board  to  hear  and  determine 
a  petition  for  a  new  highway ;  but  if  there 
remain  one  of  the  board  who  is  qualified,  he 
must  appoint  those  who  are  to  take  the 
place  of  the  persons  who  are  disqualified, 
Nortliem  B.  JB.  Co.  v.  Enfield,  57  N.  H.,  508, 
1876. 

i.  Evidence  of  establishment.  Where 
the  evidence  showed  that  a  road  intersected 
by  a  railroad  was  traveled  by  the  public  and 
had  been  worked  and  repaired  by  the  author- 
ities having  charge  of  highways  in  that  dis- 
trict, it  was  held  prima  faeie  evidence  that 
it  was  a  public  highway,  legally  established, 
and  sufficient  to  require  a  railroad  company, 
when  sued  for  injury  caused  by  a  neglect  to 
ring  a  bell  or  sound  a  whistle  when  ap- 
proaching the  same,  to  show  that  it  was  not 
legally  established,  in  order  to  excuse  itself 
from  liability  for  neglect  of  this  duty.  Illi- 
nois Central  B.  B.  Co.  v.  Benton,  69  111.,  174. 
1873. 

5.  Taking  for  railway.  It  having  been 
held  that  the  petitioner  obtained  no  title  to 
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the  lands,  as  against  the  owners  of  the  fee, 
by  the  legislative  permission  to  lay  down  its 
tracks  on  a  certain  highway  on  which  it  had 
built  its  road,  orders  made  on  an  application 
by  them  for  the  appointment  of  commission- 
ers to  assess  the  value  of  the  lands,  for  the 
purpose  of  compensating  the  owners,  should 
be  sustained  on  the  ground  that  the  case 
comes  within  that  part  of  the  general  rail- 
road act  (ch,  140,  Laws  of  1850)  which  per- 
mits a  railroad  company  to  perfect  a  title 
found  defective.  Prospect  Park  and  Coney 
Islixnd  R.  R  Co.,  In  re,  8  Hun  (N.  Y.),  80. 
1876. 

6.  —  An  appeal  to  the  township  board 
from  the  decision  of  a  highway  commis- 
sioner in  awarding  damages  for  railway 
property  taken  for  a  highway  is  provided 
for  by  Comp.'  L.,  §  1364;  and  if  the  only 
question  is  as  to  the  amount  of  damages, 
certiorari  will  not  lie  to  the  commissioner  to 
remove  the  proceedings  to  the  supreme 
court,  where  no  reason  is  given  for  not  re- 
sorting to  the  remedy  by  appeal.  Detroit 
and  Bay  City  JR.  R.  Co.  v.  Oraham,  46  Mich., 
642.     1881. 

7.  Width.  Under  Gen.  Stat.  R.  I.,  ch.  39, 
§§  1-7,  a  town  council,  in  its  decree  declar- 
ing a  highway  necessary,  and  appointing  a 
committee  of  lay  out,  need  not  specify  the 
width  of  the  proposed  highway.  Boston 
a,nd  Providence  R.  R.  Co.  v.  Lincoln,  13  R. 
I.,  705.    1883. 

II.  Crossings. 

8.  Bridge.  A  railway  company  being 
about  to  erect  abridge  over  its  road  at  a  road 
crossing,  the  present  plaintiff,  who  was  in- 
terissted  in  the  road,  objected,  and  requested 
that  it  make  instead  a  grade-crossing.  Af  ter- 
■wai'd  he  changed  his  mind,  and  when  the 
grade-crossing  was  half  made  demanded  a 
bi?idge,  which  the  company  refused  to  build. 
In  an  action  against  the  company,  held,  that 
the  plaintiff  could  not  recover  the  additional 
damage  resulting  to  him  in  consequence  of 
the  company  having  made  a  grade-crossing 
instead  of  a  bridge.  Kansas  City,  St.  Louis 
and  Chicago  R.  R.  Co.  v.  Farrell,  76  Mo., 
183.    1883. 

9.  —  The   duty  of  restoration  of    "the 


highway  aa  near  as  may  be  to  its  former 
state,  so  as  not  to  unnecessarily  impair  its 
usefulness,"  imposed  by  its  charter  upon  the 
N.  Y.,  N.  H.  and  H.  R.  R.  Co.,  does  not  abso- 
lutely require  it,  at  such  a  crossing,  to  con- 
struct a  bridge  of  the  full  width  of  the 
highway;  tlie  requirement  is  simply  to  so 
construct  the  bridge  as,  in  view  of  the  cir- 
cumstances, not  unnecessarily  to  impair  the 
use  of  the  highway.  People  x\  Neio  York, 
New  Havpi  and  Hartford  R.  R.  Co.,  89  N. 
Y.,  266,  1883;  10  Amer.  &  Eng.  R,  R.  Cases, 
330. 

10.  —  The  construction  by  a  railway  com- 
pany, whose  road  crosses  a  highway  below 
grade,  of  a  bridge  of  less  grade  than  the 
highway  is  not  per  se  a  nuisance.    lb. 

11.  —  appronclies.  Under  s.  46  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  8  and  9 
Vict.,  c.  30,  a  railway  company  which,  in  car- 
rying its  rstil  way  over  a  highway  by  a  bridge* 
lowered  the  level  of  the  highway,  is  not 
bound  to  keep  the  slope  of  the  road  in  repair 
as  being  part  of  the  approaches  on  each  side 
of  the  bridge.  London  and  North  Western 
Ry  Co.  V.  Skerton,  5  Best  &  Smith,  559 ;  117  " 
E.  C.  L.,  558.     1864. 

12.  —  Such  repair  includes  not  only  the 
structure  of  the  bridge  and  the  approaches, 
but  the  metaling  of  the  road  on  both. 
North  Staffordshire  Ry  Co.  v.  Dale,  8  Ellis 
&  Blackburn,  886;  93  E.  C.  L.,  835,     1858. 

13.  —By  the  "North  Staffordshire  Rail- 
way Act,  1847"  (10  and  11  Vict.  c.  cviii), 
with  which  is  incorporated  the  Railways 
Clauses  Consolidation  Act,  1845,  it  is  enacted 
"  that  where  the  railway  is  proposed  to  cross 
the  turnpike  road  leading  from  Newcastle- 
under-Lyne  to  Leek,  the  company  shall 
erect  a  proper  and  sufficient,  bridge  con- 
structed of  bricks,  stone,  iron  or  other  ma- 
terials, so  as  to  carry  the  said  turnpike  road~ 
over  and  across  the  railway;  such  bridge  also 
to  be  constructed  with  parapet  walls  of 
brick,  stone  or  other  materials,  of  Ave  feet 
in  height,  and  of  the  clear  and  open  width 
of  thirty -three  feet  at  the  least  between  such 
parapets;  and  that  the  said  turnpike  road 
shall  be  made  and  altered  at  the  expense  of 
the  company,  on  both  sides  of  such  bridge, 
so  that  the  surface  of  the  turnpike  road  shall, 
when  completed,  have  one  uniform  inoUna- 
tion  on  both  sides,  not  exceeding  one  in 
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thirty ;  and  that  so  much  of  the  said  turn- 
pike road  as  shall  be  broken  up  or  damaged 
for  the  purposes  of  this  act  shall  be  rein- 
stated and  made  good  with  the  same  mate- 
rials as  the  road  is  now  composed  of,  and  the 
fences  thereof,  whenever  necessary,  recon- 
structed and  put  into  complete  order  by  the 
company,  and  kept  in  repair  for  the  space  of 
twelve  calendar  months  after  the  making, 
forming  and  completing  thereof."  Held, 
that,  under  s.  46  of  the  Railways  Clauses 
Consolidation  Act,  1845  (without  reference 
to  the  special  act),  the  company  was  bound, 
at  all  times,  to  keep  in  repair  the  approaches 
to  and  road  over  the  bridge.  Newcastle- 
under-Lyne  Road  Trustees  v.  North  Stafford- 
shire Ry  Co.,  5  Hurlstone  &  Norman  (Ex- 
chequer), 160.     1860. 

14.  —  constitutional  law.  The  act  of 
1874  (ch.  648,  Laws  of  1874),  requiring  the 
B.  and  A.  R.  R.  Co.  to  construct  a  bridge  in 
the  manner  speciiSed  over  the  R.  and  C. 
turnpike  road,  is  constitutional.  Additional 
burdens  may,  for  the  public  good,  be  im- 
posed upon  railway  companies.  People  ex 
rel.  V.  Boston  and  Albany  R.  R.  Co.,  70  N. 
Y.,  569,  1877;  19  Amer.  R'y  Rep.,  331. 

15.  —  foot-patlis.  The  statute,  6  and  7 
Wm.  4,  c.  140,  s.  94,  authorized  the  defend- 
ant to  build  crossings,  but  required  it  to  re- 
form and  relay  the  "road."  The  company 
built  a  bridge,  but  did  not  reform  the  foot- 
ways. Held,  that  the  term  "  road  "  included 
the  footways,  and  that  the  company  had 
not  complied  with  the  act.  Queen  v.  Man- 
chester and  Leeds  R'y  Co.,  2  Eng.  R.  R.  & 
Canal  Cases,  711.     1841. 

16.  —  repairs.  The  question  of  the 
grade  of  the  railroad  is  not  a  proper  elernent 
of  inquiry  upon  the  question  whether  the 
highway  has  been  restored  to  usefulness. 
Where  a  railway  company  cari-ies  a  high- 
Way  over  its  track  by  a  bridge,  it  is  its  duty 
not  only  to  properly  make  the  approaches  to 
the  bridge,  but  also  to  keep  them  in  suitable 
repair.  Fqr  a  failure  to  comply  with  this 
duty,  an  indictment  against  the  corpora- 
tion for  a  nuisance  in  obstructing  the  high- 
way is  proper.  People  v.  New  York  Central 
and  Hudson  River  R.  R.  Co.,  74  N.  Y.,  303, 
1878;  reversing  N.  Y.  Central  and  Hudson 
River  R.  R.  Co.  v.  People,  13  Hun  (N.  Y.), 
195,  1877. 


17.  —  To  render  a  railroad  company  liable 
for  damages,  on  account  of  personal  injuries 
caused  by  its  failure  and  neglect  to  keep  in 
repair  a  bridge  across  a  public  highway,  it  is 
not  necessary  to  show  that  the  company  had 
knowledge  of  the  defect  in  the  bridge ;  it  is 
its  duty  to  exercise  watchful  diligence  in 
keeping  the  bridge  in  repair,  and  it  is  chai-ge- 
able  with  knowledge  of  every  defect  which 
such  diligence  wduld  have  discovered. 
South  and  North  Ala.  R.  R.  Co.  v.  McLen- 
don,  63  Ala.,  366.     1878. 

18.  Cable  cars ;  statute.  The  provision 
of  the  general  railroad  act  (§  38,  ch.  140, 
Laws  of  1850),  giving  to  eveiy  railroad  com- 
pany authority  to  build  its  road  across  any 
intersecting  street  or  highway,  was  not  re- 
pealed I  by  implication  by  the  acts  of  1869 
and  1874,  providing  for  the  laying  out  of  the 
highways  or  avenues  known  as  "  Ocean 
Parkway"  (ch.  861,  Laws  M  1869;  ch.  588, 
Laws  of  1874),  so  far  as  it  pertains  yto  those 
highways;  they  are  highways  within  the 
meaning  of  the  railroad  act,  and  railroads 
have  the  same  authority  to  cross  them  as 
they  have  to  cross  other  highways.  Strana- 
han  V.  Sea  View  R'y  Co.,  84  N.  Y.,  308.  1881. 

19.  —  The  act  of  1871  has  reference  to 
railways  moving  cars  in  the  ordinary  way 
by  means  of  locomotives ;  it  does  not  include 
railways  moving  their  cars  by  a  propelling 
rope  or  cable  attached  to  stationary  power. 
lb. 

20.  Certiorari.  If  the  adjudication  of 
the  county  commissioners  does  not  contain 
a  description  of  the  road,  so  that  it  may  be 
ascertained  from  the  record,  a  writ  of  cer- 
tiorari will  be  granted.  Portland,  Saco  and 
Portsmouth  R.  R.  Co,  v.  Comm'rs  of  York 
County,  65  Me.,  393,  1876;  10  Amer.  R'y 
Rep.,  119. 

21.  Change  of  liigliway.  A  report  of 
county  commissioners  had  been  made  and 
filed  in  the  clerk's  oflSce  in  the  circuit  court, 
to  the  effect  that  a  bridge  was  necessary  for 
the  public  safety  and  convenience  over  a 
certain  railroad  crossing.  Afterwards,  on 
petition  of  a  land  owner,  a  report  of  the  same 
commissioners  was  made  and  filed  in  the 
same  court,  laying  out  a  substitute  for  the 
highway  at  that  place,  and  discontinuing 
the  old  highway.  Both  petitions  and  reports 
were  pending  in  said  court  in  the  same  term. 
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Held,  that  a  motion  to  accept  the  second  re- 
port and  recommit  the  llrst  for  inquiry  as 
to  change  of  circumstances  ought  to  be 
granted.  Nashua  and  Rodiester  B.  B.  Co. 
V.  Lee,  55  N.  H.,  568.     1875. 

22.  —  Where  a  crossing  becomes  inade- 
quate by  reason  of  tlie  growth  of  tlie  popu- 
lation, it  is  the  duty  of  the  railway  company 
to  malse  such  alterations  as  will  meet  the  re- 
quirements of  the  increased  use.  Cooke  v. 
Boston  and  Lowell  B.  B.  Co.,  10  Amer,  & 
Eng.  R.  R.  Cases  (Mass.),  828.     1888. 

23.  —The  Illinois  Central  R.  R.  Co.,  being 
empowered  in  its  charter  to  change  high- 
ways intersected  by  its  line  so  as  to  afford  a 
more  convenient  crossing,  or  carry  such 
highway  either  under  or  over  its  track,  as 
might  be  found  most  expedient,  it  was  held 
that  the  option  to  change  highway  crossings 
was  vested  in  tlie  company,  to  be  exercised 
by  it,  and  that  the  exercise  of  such  option 
could  not  be  controlled  by  a  court  of  equity 
when  tliere  was  no  pretense  that  the  com- 
pany, in  the  execution  of  the  power,  had 
failed  to  exercise  the  proper  care,  skill  and 
precaution.  Illinois  Central  B.  B.  Co.  v. 
Bentley,U  in.,A38.    1873. 

24.  Duty  to  construct  ci-ossings.  The 
duty  of  a  railway  company  to  construct 
crossings  at  public  roads  under  the  statute 
applies  only  to  lawful  roads.  International 
and  Oreat  Northern  B'y  Co.  v.  Jordan,  10 
Amer.  &  Eng.  R.  R.  Cases,  301  (Tex.).  1888. 
But  after  the  company  has  constructed  a 
crossing  it  is  estopped  from  denying  the  ex- 
istence of  the  road.    lb. 

25.  —  Where  a  road  is  used  openly  and 
notoriously  by  the  public  as  a  highway,  and 
a  railroad  company  recognizes  it  as  such  by 
permitting  the  public  to  cross  its  track,  and 
by  assuming  to  maintain  a  public  crossing 
at  that  point,  it  is  immaterial  whether  the 
road  be  a  legal  highway  or  not,  Kelly  v. 
Southern  Minnesota  B'y  Co.,  38  Minn.,  QB, 
1881;  C  Amer.  &  Eng.  R.  R.  Cases,  364. 

26.  —  In  the  absence  of  express  provision 
in  its  charter  to  the  contrary,  a  railway  com- 
pany is  under  obligation  to  leave  every  high- 
way that  it  crosses  in  a  safe  condition  for 

.  the  use  of  the  public ;  and  when  this  duty 
■was  imposed  by  the  original  charter  under 
which  a  road  was  built,  the  same  duty  will 
rest  upon  any  company  which  may  After- 


wards own  the  road,  so  long  as  the  same  is 
operated.  People  v.  Chicago  and  Alton  R. 
B.  Co.,  67  III.,  118.     1878. 

27.  Injunction.  When  the  charter  of  a 
railway  company  requires  it,  if  its  road 
should  cross  any  highway,  to  so  construct 
the  same  as  not  to  impede  or  obstruct  the 
safe  and  convenient  use  of  said  higliway,  and 
empowered  it  to  raise  or  lower  the  highway, 
so  that  the  railroad,  if  necessary,  might  con- 
veniently pass  under  or  over  it,  held,  that 
the  crossing  by  it  of  a  highway  at  the  same 
level  is  not  in  itself  a  nuisance  to  the  high- 
way, nor  evidence  of  a  nuisance.  A  court 
of  equity  will  restrain  such  corporation  by 
injunction  from  such  a  crossing  only  when 
it  unreasonabl}'  impedes  or  obstructs  the  safe 
and  convenient  use  of  the  highway.  John- 
ston V.  Providence  and  Springfield  B.  B,  Co., 
10  R.  I.,  865.     1873. 

28.  Injury  to  vehicles  and  teams.  Where 
a  railway  company  constructs  its  line  across 
a  highway  on  a  level  under  the  sanction  of 
an  act  of  parliament,  it  is  its  duty  to  keep 
the  crossing  in  a  proper  state, -and  if  a  car- 
riage is  damaged  in  consequence  of  the  rails 
being  too  high  above  the  surface  of  the  road- 
way, the  company  is  liable.  Oliver  «..  North 
Eastern  B'y  Co.,  Law  Reports,  9  Queen's 
Bench  Cases,  409,  1874;  9  Eng.  (Moak), 
850. 

29.  —  In  an  action  for  damages,  the  com- 
plaint alleged  that  the  defendant,  "by  the 
culpable  carelessness,  negligence,  unskilful- 
ness  and  mismanagement  of  said  defendant 
and  its  employes,  wrongfully  ran  a  locomo- 
tive with  a  train  of  cars  thereto  attached," 
against  plaintiff's  horses  and  wagon,  while 
lawfully  traveling  along  the  public  highway. 
Held,  that  on  demurrer  the  complaint  was 
sufficient,  although  it  did  not  state  the  spe- 
cific physical  acts  constituting  the  alleged 
negligence  and  carelessness,  Clark  v.  Chi- 
cago, Mihvaukee  and  St.  Paul  B'y  Co.,  23 
Minn,,  69.     1881. 

80.  —  In  an  action  to  recover  damages  for 
an  injury  to  plaintiff's  horse,  received  while 
passing  over  a  railway  crossing,  the  plaintiff 
was  allowed,  against  the  defendant's  excep- 
tion and  objection,  to  show  that  shortly 
after  the  accident  the  defendant  took  up  the 
planks  at  the  crossing  and  replaced  them  by 
new  ones.    Held,  that  this  was  error.    Payne 
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V.  Troy  and  Boston  B.  B.  Co.,  9  Hun  (N.  Y.), 
536.     1877. 

31.  —  stalled  team ;  contributory  negli- 
gence. The  act  by  plaintiflE's  servant  of 
driving  a  loaded  cart  across  the  track,  at  a 
point  where  the  ground  vras  soft  and  heavy, 
and  without  any  planking  or  otlier  means 
of  surmounting  the  rails,  which  projected 
above  the  ground,  in  consequence  of  whicli 
it  became  fast  and  was  struck  by  defend- 
ant's train,  though  the  plaintiff  had  a  right 
to  cross  there,  was  in  itself  negligence  and 
barred  a  recovery.  Oramlich  v.  Railroad 
Co.,  9  Philadelphia,  78.     1873. 

32.  Obstruction  to  view.  A  railway  com- 
pany should  not  pern^it  obstructions  upon  its 
right  of  way,  near  a 'crossing,  which  will 
prevent  the  public  from  observing  the  ap- 
proach of  trains  on  the  track.  Bockford, 
Book  Island  and  St.  Louis  B.  B,  Co,  v. 
Hillmer,  73  111.,  335.     1874. 

33.  Kate  of  speed.  A  railway  company 
is  not  responsible  for  not  slackening  the 
speed  of  its  train  at  a  place  where  a  public 
liighway  crosses  its  track,  unless  special 
circumstances  existed  which  rendered  such 
slackening  necessary ;  and  whether  such  ne- 
cessity existed  is  for  the  jury.  Zeigler  v. 
Bailroad  Co.,  5  So.  Car.,  331.     1873. 

34.  Repairs.  Railway  companies  are  re- 
quired to  repair  and  keep  in  safe  condition 
for  travel  the  crossings  which  the  statute  re- 
quires them  to  construct,  although  the  re- 
quirement does  not  relieve  the  road  districts 
from  the  duty  of  maintaining  the  highway 
in  good  condition.  Farley  v.  Chicago,  Bock 
Island  and  Paeifio  B.  B.  Co.,  43  la.,  334. 
1875. 

35.  —  The  embankment  which  is  con- 
etructed  as  a  necessary  approach  to  the  rail- 
way track  is  in  legal  contemplation  a  part  of 
the  crossing,    lb. 

36.  Kestoration.  The  provision  in  §  16  of 
the  act  of  May  1,  1853,  which  requires  a  rail- 
way company  to  place  a  highway  crossed  or 
diverted  "  in  such  condition  as  not  to  impair 
its  former  usefulness,''  is  a  condition  insep- 
arable from  the  right  or  franchise  granted  to 
such  company  to  cross  the  highway  with  its 
track,  or  to  divert  it  from  its  location.  State 
ex  rel.  v.  Dayton  and  South  Eastei-n  B.  B. 
Co.,  86  Ohio  St.,  434,  1881;  5  Amer.  &  Eng. 
E.  R.  Cases,  312. 


37.  —  The  duty  of  restoration  of  the  high- 
way carries  with  it  the  necessary  powers  for 
that  purpose,  and  among  them  the  powet  to 
take  lands  compulsorily  where  a  removal  or 
a  change  of  the  highway  is  necessary ;  and 
to  accomplish  this  such  lands  must  be  ac- 
quired. People  ex  rel.  v.  Dutchess  and  Co- 
lumbia B.  B.  Co.,  58  N.  Y.,  153,  1874;  7 
Amer.  R'y  Rep.,  10. 

38.  —  Power  given  by  a  charter  of  a  rail- 
way company  to  construct  its  road  across  a 
highway  upon  condition  that  the  same  be 
restored  to  its  former  state,  "  or  in  sufiBcient 
manner  not  to  impair  its  usefulness,''  does 
not  authorize  the  company  permanently  to 
appropriate  any  portion  of  the  highway  by 
obstructions  which  materially  interfere  with 
the  public  travel.  Little  Miami  B.  B.  Co. 
V.  Commissioners  of  Greene  County,  31 
Ohio  St.,  388,  1877;  16  Amer.  R'y  Rep., 
378. 

89.  Signalmen.  As  a  general  rule,  a  rail- 
way company  is  not  bound  to  keep  a  ilag- 
man  at  the  points  where  its  road  intersects 
public  highways.  But  this  obligation  may 
become  due  by  reason  of  such  company  con- 
structing its  road  scJ  as  to  make  the  crossing 
or  use  of  such  highways  unnecessarily  dan- 
gerous. Pennsylvania  B.  B.  Co.  v.  Mat- 
thews, 36  N.  J.  Law,  581.     1873. 

40.  —  A  railway  company  is  liable  for  the 
neglect  dt  its  gate  keeper,  who  negligently 
announces  the  track  clear,  when  in  fact  a 
train  is  approaching.  Lunt  v.  London  and 
North  Western  B'y  Co.,  Law  Reports,  1 
Queen's  Bench  Cases,  377.     1866. 

41.  Statute.  The  word  "track,"'  in  the 
provision  of  the  act  regulating  "the  con- 
struction of  roads  and  streets  across  railroad 
tracks "  (§  1,  ch.  63,  Laws  of  1863),  which 
authorizes  the  laying  out  of  "  any  street 
and  highway  across  the  track  of  any  rail- 
road," without  compensation,  signifies  the 
entire  road-bed,  including  turn-outs  and 
switches.  Delaware  and  Hudson  Canal  Co. 
V.  Village  of  Whitehall,  90  N.  Y.,  31,  1883; 
10  Amer.  &  Eng.  R.  R.  Cases,  337. 

42.  —  The  statute  of  Massachusetts  in  re- 
lation to  highway  crossings,  and  the  duty  of 
county  commissioners,  construed.  St.  1873, 
ch.  363.  Boston  and  Albany  B.  B.  Co. 
V.  County  Commissioners,  116  Mass.,  73. 
1874. 
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III.  Obsteuotion  of  highways. 

48.  Damages.  Injuries  reaultlng  from  tlie 
obstruction  of  highways  leading  to  the  prem- 
ises of  the  party  complaining,  and  interfer- 
ing with  access  to  them,  are  proper  grounds 
of  recovery  by  the  injured"  party,  even 
though  many  others  sustain  like  injuries 
from  the  same  cause.  Park  v.  Chicago  and 
Southivestern  R.  R.  Co.,  43  la.,  686,  1876; 
14  Amer.  R'y  Rep.,  489. 

44.  —  Where  a  railway  company  laid  its 
track  across  a  highway  leading  to  the  plaint- 
iff's place  of  business  and  near  thereto,  and 
constructed  it  in  such  a  manner  as  to  cause 
a  diversion  of  travel  and  consequent  diminu- 
tion in  plaintiff's  business,  it  was  held  that 
he  could  recover  therefor.     lb. 

45.  —  To^  determine  the  damages  for  such 
an  obstruction,  its  effect  upon  the  use  and 
enjoyment  of  plaintiff's  property,  and  upon 
the  extent  of  his  business,  may  properly  be 
considered,    lb. 

46.  Delay  in  restoring  highway.  An 
action  will  not  lie  at  the  suit  of  a  private 
party  for  delay  in  restoring  a  highway  to  a 
passable  condition.  The  company  may  be 
indicted  for  nuisance.  Ward  v.  Great 
Western  R'y  Co.,  18  Upper  Canada,  Queen's 
Bench,  815.     1856. 

47.  Duty  to  restore  highway.  If  a  rail- 
way company  lays  its  track  upon  the  high- 
way, it  becomes  bound  to  the  public  that 
the  highway  shall  be  put  in  as  good  repair 
as  it  was  befoi'e,  and  for  a  failure  to  do  this 
it  may  be  indicted.  Gear  v.  C.  C.  and  D. 
i?.  iJ.  Co.,  43  la,  83.     1876. 

48.  Ditches  dug  by  railway  company.  A 
count  seeking  recovery  for  personal  injuries, 
occasioned  by  falling  in  a  ditch  dug  by  de- 
fendant in  the  public  highway,  and  averring 
that  the  injury  was  suffered  and  caused  by 
the  gross  negligence  of  defendant  in  cutting 
the  ditch  and  leaving  it  exposed  witliout 
proper  safeguards,  etc.,  is  in  case;  and  so, 
also,  is  a  like  count,  which  alleged  a  duty  of 
defendant  to  furnish  bridges,  barricades,  or 
other  useful  means,  to  protect  the  public 
from  injury,  which  defendant  failed  to  pro- 
vide, and  that  plaintiff  suffered  the  injury 
by  reason  of  the  gross  negligence  of  the  de- 
fendant in  cntting  the  ditch  and  leaving  it 
exposed  without  using  proper  precautions 


to  guard  the  public,  etc.    South  and  North 
Ala.R.  R.  Co.  V.  Chappell,U  Ala.,  537.    1878. 

49.  Hand-onr.  Where  a  hand-car  was. 
Negligently  left  in  a  highway,  by  reason  of 
which  the  plaintiff  was  injured  while  passing 
in  the  night,  it  was  held  that  evidence  was 
admissible  to  show  that  defendant's  employes; 
left  the  car  there  when  engaged  in  the  lawful 
business  of  defendant.  Pittsburgh,  Cinoin- 
nati  and  St.  Louis  R'y  Co.  v.  Sponier,  85 
Ind.,  165,  1882 ;  8  Amer.  &  Eng.  R.  R.  Cases, 
453. 

60.  Indictment.  A  corporation  aggregate 
may  be  indicted  for  a  misfeasance.  As,  an 
incorporated  railway  company,  for  cutting 
through  and  obstructing  a  highway  by  works 
performed  in  a  course  not  conformable  to 
the  powers  conferred  on  the  company  by  act 
of  parliament.  Queen  v.  Great  North  of 
England  R'y  Co.,  9  Adolphus  &  Ellis  (N. 
S.),  315;58E.  C.  L.,814.     1846. 

51.  —  Where  a  highway  is  taken  for  rail- 
way uses,  and  a  new  highway  is  not  sub- 
stituted within  a  reasonable  time,  the  rail- 
way company  is  liable  to  indictment  for 
nuisance.  Pittsburg,  Virginia  and  Cliarles- 
ton  R'y  Co.  v.  Commonwealth,  10  Amer,  & 
Eng.  R,  R.  Cases,  321  (Pa.).    1883. 

52.  —  A  statute  authorized  the  obstruc- 
tion of  highways  by  a  railway  company,  but 
required  it  to  make  a  new  way  as  convenient 
as  the  old  one.  A  failure  to  malce  the  new 
way  as  convenient  as  the  former  one  was 
held  sufficient  ground  for  an  indictment  for 
nuisance  for  the  obstruction  of  the  old 
highway.  Regina  v.  Scott,  8  Adolphus  & 
Ellis  (N.  S.),  543;  43  E.  C.  L.,  858;  8  Eng.  E. 
R.  &  Canal  Cases,  187.     1842. 

53.  —  The  company  having  encroached  on 
an  old  I'oad  without  making  a  now  one,  held, 
that  it  was  indictable  for  a  nuisance,  and 
that  it  was  no  answer  to  that  indictment 
that  the  state  of  the  earth  rendered  it  im- 
practicable to  make  a  new  road.  Regina  v. 
Scott,  2  Gale  &  Davison,  Queen's  Bench,  729. 
1843. 

54.  —  It  is  no  defense  to  an  indictment 
under  St.  1871,  ch,  83,  §  1,  against  a  railway 
company  for  occupying  a  highway  with  its 
cars  for  more  than  live  minutes,  that  the 
occupation  was  accidental  and  could  not 
have  been  avoided,  and  was  without  intent 
to  obstruct,  and  that  reasonable  diligence 
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was  used  in  removing  the  obstruction;  and 
it  is  no  defense  that  the  greatest  care  was 
used  by  the  corporation  in  the  selection  of 
its  employes;  that  the  employes  were  spe- 
cially instructed  not  to  permit  such  occupa- 
tion, and  that  no  oflScers  of  the  corporation, 
except  such  employes,  had  knowledge  of  the 
occupation.  Commonwealth  v.  New  York, 
New  Haven  and  Hartford  R.  R.  Co.,  113 
Mass.,  413.     1873. 

55.  —  The  railway  was  made  parallel  and 
adjacent  to  an  ancient  highway,  and  in 
80ine  places  came  within  five  yards  of  it.  It 
did  not  appear  whether  or  not  the  line  could 
have  been  made,  in  these  instances,  to  pass 
at  a  greater  distance.  The  engines  on  the 
railway  frightened  the  horses  of  persons 
using  the  highway.  On  indictment  against 
the  company  for  a  nuisance,  held,  that  this 
interference  with  the  rights  of  the  public 
must  be  taken  to  have  been  contemplated, 
and  sanctioned  by  the  legislature,  since  the, 
words  of  the  statute  authorizing  the  use  of 
the  engines  were  unqualified ;  and  the  public 
benefit  derived  from  the  railway  (whether  it 
would  have  excused  the  alleged  nuisance  at 
common  law  or  not)  showed  at  least  that 
there  was  nothing  unreasonable  in  a  clause 
of  an  act  of  parliament  giving  such  unquali- 
fied authority.  Rex  i>.  Pease,  1  Eng.  E.  R. 
■&  Canal  Cases,  551.     1833. 

56.  tqjnnction  to  protect  from  interfer- 
ence by  a  railway  company.  A  railway 
company  was  empowered  to  cut  through 
public  or  private  roads,  provided  that  if  the 
same  sh9uld  be  thereby  rendered  impassable 
or  inconvenient  for  the  persons  entitled  to 
the  use  thereof,  the  company  should  pre- 
viously cause  another  sufficient  road  to  be 
made  instead  thereof,  and  equally  conven- 
ient, or  as  near  thereto  as  might  be.  On  the 
1st  of  June  the  company,  as  it  was  alleged, 
had  completely  cut  through  a  certain  public 
road  without  having  complied  with  the  pro- 
visions of  the  act,  by  previously  causing 
such  a  substituted  road  to  be  made,  whereby 
the  plaintiffs  sustained  special  damage.  On 
the  35th  day  of  June  the  plaintiffs  filed 
their  bill,  praying  an  injunction  to  restrain 
the  company  from  continuing  to  cut  through 
or  stop  up  the  road,  and  for  other  relief. 
Held,  by  the  vice-chancellor  on  demurrer, 
that  individuals  who  suffer  a  special  damage 


from  a.public  nuisance  may  sustain  a  bill  to 
be  relieved  therefrom,  without  the  attorney- 
general  being  a  party  to  the  suit.  Held,  by 
the  vice-chancellor,  on  motion  for  an  in- 
junction, that,  in  the  case  stated,  the  court 
will  not  only  restrain  the  further  cutting  of 
the  road,  but  enjoin  the  company  from  con- 
tinuing to  stop  up  the  same,  and  thereby 
compel  it  to  restore  it  to  its  original  state. 
Spenoer  v.  London  and  Birmingham  R'y  Co., 
1  Eng.  E.  E.  &  Canal  Cases,  159.     1836. 

57.  Legality  of  liighway.  Under  the 
Code  of  1851  the  disqualification  or  inability 
of  the  county  judge  to  aid  in  a  proceeding 
to  establish  a  highway  must  have  appeared 
upon  the  record,  in  order  to  enabte  the  pros- 
ecuting attorney  to  act  in  his  stead;  and 
where  the  record  failed  to  show  such  dis- 
qualification or  inability,  it  was  not  compe- 
tent evidence  to  show  that  the  highway  was 
legally  established.  State  v.  Chicago,  Rock 
Island  and  Paoifia  R.  R.  Co.,  50  la.,  693. 
1879. 

68.  Municipal  corporation.  Where  an 
obstruction  is  created  in  a  state  or  county 
road,  and  the  corporate  limits  of  a  munici- 
pal corporation  are  extended  over  a  part  of 
the  road  so  obstructed,  the  county  commis- 
sioners cannot  maintain  an  action  for  the 
obstruction  of  that  part  of  the  highway 
which  is  within  the  limits  of  the  corpora- 
tion. Lawrence  R.  R.  Co.  v.  Commissioners 
of  Mahoning  County,  35  Ohio  St.,  1.     1878. 

69.  Nuisance.  A  railway  company  occu- 
pying a  portion  of  a  highway  not  exceeding 
the  extent  allowed  by  law,  and  obstructing 
public  travel  on  such  portion,  is  not  guilty 
of  nuisance.  Danville,  Hazl^ton  andWiVces- 
barre  R.  R.  Co.  v.  Commonwealth,  73  Pa. 
St.,  39.     1873. 

60.  —  A  railway  company  may  construct 
its  track  across  any  establislied  road  or  way 
wherever  it  may  be  necessaiy  to  cross  or  inr 
tersect  it,  but  it  must  so  construct  it  that  it 
will  not  impede  the  passage  or  transporta- 
tion of  persons  or  property  over  said  road  or 
way.  If  it  so  construct  its  railway  as  to  be 
a  serious  inconvenience  and  dangerous  ob- 
struction to  travel  along  the  road  or  way,  it 
may  be  indicted  therefor.  Northern  Central 
R'y  Co.  V.  Comm,onwealth,  90  Pa.  St.,  300, 
1879 ;  5  Amer.  &  Eng.  E.  R.  Cases,  318. 

61.  —  An  act  gave  to  defendant  the  right 
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to  build  and  use  a  railway  adjacent  to  an 
ancient  highway.  It  was  made  in  some 
places  within  five  yards  of  the  higliway.  A 
subsequent  act  authorized  the  use  of  loco- 
motives upon  the  railway.  The  engines 
frightened  horses  upon  the  highway.  Held, 
that  this  interference  with  the  rights  of 
travelers  upon  the  highway  was  sanctioned 
by  the  statutes.  Sex  v.  Pease,  4  Barne- 
wall  &  Adolphus,  80;  24  E.  C.  L.,  34. 
1833. 

63.  Penalty.  The  intention  of  the  statute, 
§§  52  and  53,  R.  S.  1874,  is  to  subject  the  en- 
gine-driver, conductor,  and  the  corporation, 
indifferently,  to  the  fine  prescribed  of  not 
less  than  |10  nor  more  than  $100,  for  ob- 
structing highways,  by  stopping  trains  or 
leaving  cars  standing  on  the  crossing,  and 
not  that  the  corporation  shall  be  liable  for 
the  like  sum  for  which  the  engine-driver  or 
conductor  shall  have  been  convicted.  Toledo, 

'  Wabash  and  Western  Ry  Co.  v.  The  People, 
81  111.,  141.     1876. 

G8.  Private  railway.  The  defendants,  be- 
ing the  owners  of  a  private  railway,  witli  the 
consent  of  the  W.  M.  R.  R.  Co.,  were  used  to 
run  their  cars  and  engines  over  a  part  of  the 
track  of  that  company,  including  a  highway 
crossing.  Held,  that  while  thus  in  occupa- 
tion of  the  track  they  were  to  be  considered 
proprietors  of  the  railway,  so  far  as  regards 
their  rights  and  liabilities  in  obstructing  the 
crossing,  under  Gen.  Stats.,  ch.  148,  §  7. 
Hallv.  Brown,  54  N.  H.,  495,  1874;  11  Amer. 
R'y  Rep.,  281. 

64.  —  That  statute  is  directed  to  the  object 
of  protecting  travelers  against  delay  from 
the  obstruction  of  cars,  etc.,  at  railway 
crossings;  its  violation,  therefore,  does  not 
create  an  absolute  liability  for  damage  whicli 
is  not  caused  directly  by  such  delay.    Ih. 

65.  Bight  to  obstruct  highway.  Defend- 
ant, owner  of  a  colliery,  built  a  railroad 
from  the  colliery  to  a  seaport  town,  four 
hundred  yards  distant.  The  railroad  was 
laid  on  a  turnpike,  rendering  it  too  narrow  in 
some  places  for  carriages  to  pass.  Defend- 
ant allowed  the  public  to  use  his  railroad  by 
paying  toll.  Held,  that  the  facility  of  traflSc 
in  conveyance  of  coals,  etc.,  to  the  seaport 
was  not  such  a  convenience  as  to  justify  the 
obstruction  of  the  highway.  Rex  v.  Morris, 
1  Barnewall  &  Adolphus,  441;  20  E.  C.  L., 


551;  1  Eng.  R.  R.  &  Canal  Cases,  545  (Appen- 
dix), 1830. 

IV.    CONSTEDCTION    OF   BAILWAYS. 

66.  Bridges;  repair.  Where  permission 
is  granted,  by  the  commissioners  of  high- 
ways, to  a  railway  company  "  to  construct 
and  maintain  a  bridge  over  a  crossing,"  the 
acceptance  thereof  by  the  company  and  the 
construction  of  a  bridge  thereunder  imposes 
upon  it  the  duty  of  maintaining  the  same  in 
good  repair.  The  approaches  to  the  bridge, 
which  are  necessary  to  connect  the  same 
with  the  highway,  are  a  part  thereof,  and  the 
same  duty  is  imposed  upon  the  company  as 
to  their  repair  and  maintenance  as  exists  in 
regard  to  the  bridge  itself.  Hayes  v.  New 
York  Central  and  Hudson  River  R.  R.  Co., 
9  Hun  (N.  Y. ),  63.  1876.  See,  also,  People  v. 
Same,  74  N.  Y.,  302.    1878. 

67.  Charter.  The  act  incorporating  the 
Southampton  R.  R.  Co.  construed  with 
reference  to  the  manner  of  constructing  itSi 
road  over  a  turnpike.  Attorney-Oeneral  v. 
Southampton  R.  R.  Co.,  9  Simons  (Eug.  Ch.), 
78.    1887. 

68.  Contract  with  county  hy  railway 
company.  The  provision  in  §  4  of  the  act 
further  to  prescribe  the  duties  of  county 
commissioners  (S.  &  C,  350),  declaring  it  to 
be  essential  to  the  validity  of  a  contract  en- 
tered into  by  the  commissioners,  that  it  shall 
be  entered  in  the  minutes  of  their  i)roceed- 
ings  by  the  auditor,  is  intended  for  the  pro- 
tection of  the  county  from  liability  on  such 
contract,  unless  evidenced  or  authenticated 
in  tho  mode  prescribed;  but,  where  the  con- 
tract has  been  fully  performed  on  the  part 
of  the  county,  the  other  party  to  the  con- 
tract cannot  resist  performance  on  his  part, 
on  the  ground  that  it  was  not  so  entered. 
By  accepting  performance  by  the  commis- 
sioners the  defendant  is  precluded  from  rais- 
ing the  question.  So  held  in  an  action  to 
enforce  a  contract  in  relation  to  the  occu- 
pancy of  a  highway  for  railway  uses.  Com- 
missioners of  Athens  County  v.  Baltimore- 
Short  Line  R.  R.  Co.,  37  Ohio  St.,  305.  1881. 

69.  Depot  grounds.  Sees.  1838,  subd.  5, 
and  1886,  R.  S.,  were  intended  to  give  rail- 
way companies  the  right  to  use  highways 
for  passage  with  their  cars  and  engines,  but 
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not  for  depot  purposes  of  any  kind.  Bus- 
sian  V.  Milwaukee,  Xafce  Shore  and  Western 
B'y  Co.,  56  Wis.,  325,  1882;  10  Amer.  &  Eng. 
E.  R.  Cases,  716. 

70.  Destruction  by  railway ;  liability  to 
make  new  road.  A  railway  was  laid  on  a 
public  highway,  the  company  thereby  be- 
coming liable,  under  act  of  February  19, 
1849,  to  constract  a  new  road  in  its  place. 
The  township)  in  which  the  road  was,  could 
not  release  the  company  from  its  liability  to 
make  the  road.  Snow  v.  Deerfleld  Township, 
78Pa.  St.,  181.     1875. 

71.  —  injunction  against  railway  com- 
pany. In  enjoining  a  railway  company  from 
using  a  highway,  where  it  has  been  diverted 
by  the  company  from  its  location,  but  left  in 
such  close  proximity  to  the  railway  as  to 
make  it  dangerous  for  public  travel,  it  is 
proper  for  the  court  to  prescribe  what 
change  in  the  location  shall  operate  to  su- 
persede the  injunction.  State  ex  rel.  v.  Day- 
ton and  South  Eastern  B.  R.  Co.,  36  Ohio 
St.,  434,  1881 ;  5  Amer.  &  Eng.  R.  R.  Cases, 
312. 

72.  Diversion  ultra  vires.  Where  a  rail- 
way company  had  diverted  a  road  ultra 
vires,  but  with  a  bona  fide  view  to  the  con- 
venience of  the  public,  a  court  of  equity 
will  not  compel  it  to  replace  the  road  so  as 
to  make  its  work  intra  vires,  if  the  result 
will  be  to  cause  greater  inconvenience  to  the 
public,  or  the  complaining  section  of  the 
public.  Attorney-Oeneral  v.  Ely,  Hadden- 
ham  and  Sutton  It'y  Co.,  Law  Reports,  6 
Equity  Cases,  106.     1868. 

73.  Occupation  by  railway.  The  public 
authorities  who  have  the  superintendence 
and  control  of  the  public  roads  may  author- 
ize travel  on  them  by  the  means,  of  a  rail- 
road, and  possession  by  a  railway  company 
is  a  matter  between  the  road  authorities  and 
the  company;  and  the  right  cannot  be  ques- 
tioned in  an  action  of  ejectment  by  the 
owner  of  the  land  over  which  the  public 
road  has  been  established.  Edwardsville  R. 
R.  Co.  V.  Savyyer,  93  111.,  377.     1879. 

74.  Right  to  construct  railway*  A  rail- 
way constructed  under  the  general  railway 
law  may  lawfully  occupy  a  public  highway 
to  the  extent  of  a  reasonable  necessity. 
Long  Branch  Commissioners  v.  West  End 
R.  R.  Co.,  29  N.  J.  Eq.,  566.    1878. 


75.  Switches.  If  a  railway  company  has 
the  right  to  extend  a  switch  track  into  the 
highway,  it  is  bound  to  use  such  track  in 
such  a  manner  as  not  unnecessarily  to  inter- 
fere with  public'travel  over  such  highway. 
Russian  v.  Milwaukee,  Lake  Shore  and  West- 
ern R'y  Co.,  56  Wis.,  325,  1883;  10  Amer.  & 
Eng.  R.  R.  Cases,  716. 

70.  Use  by  railway  company.  Railway 
companies,  under  their  charters,  have  th© 
same  right  to  use  that  portion  of  the  public 
highways  over  which  their  tracks  pass  as 
other  people  have  to  use  the  same.  Their 
rights  and  those  of  the  people  as  to  the  use 
of  the  highways  at  such  points  of  intersecr 
tion  are  mutual,  co-extensive  and  reciprocal, 
and  in  the  exercise  of  such  rights  all  parties 
will  be  held  to  a  due  regard  to  the  safety  of 
others,  and  to  the  use  of  every  reasonable 
effort  to  avoid  injuiy  to  others.  Indianap- 
olis and  St.  Louis  R.  R.  Co.  v.  Stables,  62  III., 
313,  1872;  7  Amer.  R'yRep.,  363. 

V.    Taking    highway    fok    eailway 

PDEPOSES. 

77.  Use  by  railway.  In  this  action, 
brought  by  owners  of  land  fronting  thereon, 
to  restrain  defendant  from  operating  its  road 
over  and  upon  Gravesend  avenue,  laid  out 
by  special  act  of  the  legislature,  running 
from  the  city  line  of  Brooklyn  through  the 
towns  of  Gravesend,  New  Utrecht  aud  Flat- 
bush,  the  only  question  was  whether,  by  the 
proceedings  taken  under  that  act,  the  fee  of 
the  land  was  taken  for  public  use  or  only  an 
easement.  Held,  that  the  fee  of  the  land 
was  not  taken,  but  an  easement  only,  for  the 
purposes  of  the  highway.  The  owners  of 
the  fee  may,  therefore,  enjoin  the  use  of -the 
land  for  a  railway.  Washington  Cemetery 
V.  Prospect  Park  and  Coney  Island  R.  R. 
Co.,  7  Hun  (N.  Y.),  655.  1876.  See,  also. 
Same  v.  Same,  68  N.  Y.,  591.     1877. 

VI.  Adveese  enjoyment. 

78.  Change.  A  change  of  highway,  made 
by  a  railway  company,  held  to  be  binding 
after  the  expiration  of  the  statutory  period 
of  limitation.  Campbell  v.  O'Brien,  10 
Amer.  &  Eng.  R.  R.  Cases,  266;  75  Ind.., 
222.     1883. 
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79.  Crossing'.  Where  a  railway  crossing, 
in  connection  with  the  street  which  it 
crosses,  lias  been  used  as  a  highway  for  more 
than  twenty  yeai-s,  the  street,  during  that 
period,  having  been  kept  in  repair  by  the 
town,  and  the  crossing,  during  tlie  same 
period,  having  been  planlced  and  kept  in  re- 
pair by  the  railway  company,  it  is  a  question 
for  the  jury,  upon  all  the  evidence,  whether 
such  use  was  adverse  and  under  a  claim  of 
right,  or  merely  permissive.  Fitchburg  H. 
R.  Co.  V.  Page,  131  Mass.,  391, 1881;  7  Amer. 
&  Eng.  E.  R.  Cases,  88. 

80.  Dedication;  location  of  railway. 
The  use  of  a  road  as  a  highway  by  the  pub- 
lic for  more  than  ten  years,  with  the  knowl- 
edge, consent  and  permission  of  the  owner, 
amounts  to  a  dedication  of  it  to  that  use, 
and  a  raih'oad  company  may  lay  its  track 
over  and  along  such  highway.  Gear  v.  C. 
C.  and  D.  R'y  Co.,  89  la.,  23.    1874. 

81.  Evidence.  The  place  where  an  injury 
had  occurred  held,  on  the  evidence,  to  have 
become  a  highway  by  prescription.  Mc- 
Carthy V.  Lake  SJwre  and  Mich.  Southern 
iJ'2/ Co.,  76  N.  Y.,  593.     1879. 

82.  Obstruction,  The  defendant  railwaj' 
company  held  liable  for  injuries  sustained  by 
the  plaintiff  while  traveling  on  a  highway, 
which  injuries  were  caused  by  its  leaving 
obstructions  on  the  margin  of  the  highway, 
though  it  had  never  been  surveyed,  but  had 
been  used  by  the  traveling  public  more  than 
twenty  years.  A  highway  by  dedication 
may  have  a  margin.  Brownell  w.  Troy  and 
Boston  R.  R.  Co.,  55  Vt.,  318.     1883. 

83.  —  The  use  of  uninolosed  timber  or 
prairie  land  by  the  public  as  a  highway  will 
not  raise  a  legal  presumption  that  the  owner 
had  notice  of  the  use  of  the  land  for  such 
purpose.  State  v.  Kansas  City,  St.  Joseph 
and  Council  Bluffs  R.  R.  Co.,  45  la.,  189. 
1876. 

84.  —  A  railway  company  wrongfully  laid 
its  track  in  a  public  highway,  and  after  it 
had  continued  the  obstruction  more  than 
six  years,  an  action  was  brought  against  it 
under  the  act  of  1863.  Held,  that  neither 
the  limitation  of  four  years,  nor  that  of  six 
years,  was  a  bar  to  the  action.  Lawrence 
R.  R.  Co.  V.  Commissioners  of  Mahoning 
County,  35  Ohio  St.,  1.     1878. 

85.  —  The  limitation  of  two  years  within 


which  an  action  must  be  commenced  as  pre- 
scribed in  §  13  of  the  general  corporation 
act,  as  amended  April  13,  1857  (54  Ohio  L,, 
133),  applies  only  iu  cases  where  a  railway 
ia  constructed  iu  a  highway,  or  on  other 
public  ground,  under  an  agreement  with  the 
public  authorities,  or  after  condemnation,  as 
provided  in  said  section.  Lawrence  R.  R. 
Co.  V.  Cobb,  85  Ohio  St.,  94.    1878. 

80.  Possession  by  railway.  The  posses- 
sion of  a  highway  by  a  railway  company, 
under  a  license  given  by  statute,  is  pi'esumed 
to  be  subordinate  to  the  rights  of  the  owner 
of  the  soil.  A  deed  thereof,  therefore,  by 
such  owner  to  a  third  person,  is  not  void  be- 
cause of  adverse  possession.  Broiestedt  v. 
South  Side  R.  R.  Co.  of  Long  Island,  55  N. 
Y.,  330.    1873. 

87.  Restoration ;  statute  of  limitations. 
The  obligation  upon  a  railway  company  to 
restore  the  public  liighway  at  a  crossing  to 
such  condition  as  not  to  impair  its  useful- 
ness is  a  condition  inseparable  from  tlie 
company's  right  to  construct  such  crossing, 
and  the  statute  of  limitations  is  not  tm 
available  defense  to  an  action  brought  to  se- 
cure the  performance  of  such  condition. 
Little  Miami  R.  R.  Co.  v.  Commissioners  of 
Green  County,  81  Ohio  St.,  838,  1877;  16 
Amer.  R'y  Rep.,  278. 

YII.  Injuries  to  persons  by  defkots 

IN    HIGHWAY. 

88.  Bridge.  The  charter  of  a  railway 
company  provided  that,  if  the  railway  should 
cross  any  liighway,  it  should  be  so  con- 
structed as  not  to  impede  or  obstruct  tlie 
safe  and  convenient  use  thereof;  that  tha 
company  sliould  have  the  power  to  raise  or 
lower  such  highway,  and  if  it  should  do  so, 
and  should  not  so  raise  or  lower  the  same  as 
to  be  satisfactory  to  the  selectmen,  the  latter 
might  require  such  alteration  or  amendment 
as  they  might  think  necessary ;  and  that,  if 
the  required  amendment  or  alteration  was 
reasonable  and  proper,  and  the  company 
should  unnecessarily  and  unreasonably  neg- 
lect to  make  the  same,  the  selectmen  might 
proceed  to  make  such  alteration  or  amend- 
ment, and  might  recover  the  cost  therot 
from  th?  corporation.  Held,  in  an  action 
for  personal  injuries,  occasioned  by  thede- 
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fective  construction  of  a  bridge  built  and 
maintained  by  the  corporation  over  a  high- 
way at  a  place  where  the  highway  had  not 
been  raised  or  lowered,  that,  under  its 
charter,  the  corporation  was  bound  so -to 
construct  and  keep  its  line  as  not  to  impede 
or  obstruct  the  safe  and  convenient  use  of 
the  highway ;  and  that,  even  if  the  bridge 
was  adequate  for  such  use  when  built,  and 
an  increased  use  rendered  it  inadequate,  the 
corporation  must  alter  the  bridge.  Cooke  v. 
Boston  and  Lowell  B.  S.  Co.,  133  Mass.,  185. 
1883. 

89.  —  As  the  plaintiff  was  passing  along 
a  highway  under  a  railway  bridge  of  the  de- 
fendant, which  was  a  girder  bridge  resting 
upon  a  perpendicular  brick  wall,  with  pilas- 
ters, a  brick  fell  from  the  top  of  one  of  the 
piers,  on  which  one  of  the  girders  rested, 
and  injured  the  plaintiff ;  a  train  had  passed 
juat  previously ;  on  examination  afterwards, 
other  bricks  were  found  to  have  fallen  out. 
The  bridge  had  been  built  and  in  use  three 
years.  The  jury  having  found  a  verdict  for 
the  plaintiff,  a  rule  was  obtained,  pursuant 
to  leave,  to  enter  a  non-suit,  on  the  ground 
that  there'  was  no  evidence  of  negligence  to 
leave  to  the  jury.  Held,  affirming  the  judg- 
ment of  the  court  of  queen's  bench,  that 
the  defendant  was  bound  to  use  due  care  in 
keeping  the  bridge  in  proper  repair,  so  as 
not  to  injure  persons  passing  along  the  high- 
way, and  that  there  was  evidence  from 
which  the  jury  might  infer  negligence. 
Kearney  v.  London,  Brighton  and  South 
Coast  Ry  Co.,  Law  Reports,  6  Queen's 
Bench  Cases,  759,  1871 ;  Same  v.  Same, 
Law  Reports,  5  Queen's  Bench  Cases,  411, 
1870. 

90.  —  A  person  injured  by  a  defect  in  a 
bridge  forming  part  of  a  highway,  which  a 
railway  company  is  bound  to  keep  in  repair, 
cannot  maintain  an  action  against  the  com- 
pany without  giving  the  notice  required  by 
the  statute  of  1877,  ch.  334,  g  3,  to  be  given 
to  the  "persons"  obliged  to  keep  the  same 
in  repair;  and  an  omission  in  the  declaration 
to  allege  the  giving  of  such  notice  is  good 
ground  of  demurrer.  Dickie  v.  Boston  and 
Albany  R.  R.  Co.,  131  Mass.,  516,  1881;  8 
Amer.  &  Eng.  R.  R.  Cases,  303. 

91.  Change  of  highway.  Where  a  rail- 
way company,  in  constructing  its  railway, 
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changed  the  old  highway  and  made  an  exca- 
vation therein,  and  W.  witli  his  team  drove 
into  the  excavation  in  the  night  time  and 
was  injured,  it  was  held  that  the  burden 
was  upon  the  company  to  show  that  the 
highway  had  been  legally  changed  by  com- 
petent authority.  Atlanta  and  Richmond 
Air  Line  R.  R.  Co.  v.  Wood,  48  Ga.,  565, 
1873;  11  Amer.  R'y  Rep.,  408. 

92.  Crossing ;  defect.  If  a  railway  com- 
pany, by  its  employes,  negligently  con- 
struct a  crossing  over  a  public  highway, 
and  a  person  without  fault  is  injured  in  his 
property  whUe  traveling  on  the  crossing  by 
reason  of  a  defect  in  it,  the  company  is 
liable  in  an  action  to  such  person.  Mann  v. 
Central  Vermont  B.  R.  Co.,  55  Vt.,  484. 
1883. 

93.  —  In  an  action  for  injuries  resulting 
from  the  alleged  negligence  of  a  railway 
company  in  neglecting  to  maintain  in  a  safe 
condition  a  highway  crossing,  in  not  replac- 
ing a  plank  which  had  been  removed,  held, 
that  it  was  proper  to  allow  plaintiff  to  prove 
that  after  the  injury  defendant  repaired  the 
crossing  by  replacing  the  plank.  Kelly  v. 
Southern  Minnesota  R'y  Co.,  38  Minn.,  98, 
1881 ;  6  Amer.  &  Eng.  R.  R.  Cases,  364. 

94.  Crossing ;  where  road  has  not  been 
established  as  a  highway.  The  statute  pro- 
vides that  it  shall  be  the  duty  of  every  rail- 
way company  to  construct  and  keep  in  re- 
pair at  each  crossing  of  any  regularly  laid 
out  public  highway  a  good  and  substantial 
crossing;  but  the  act  does  not  embrace  a 
way  generally  traveled  by  the  public  for 
more  than  fifteen  years  as  a  road,  if  it  has 
not  been  established  or  regularly  laid  out 
under  the  provisions  of  the  statute,  or  set 
apart  by  dedication  upon  the  public  records 
as  a  highway  or  street.  Missouri,  Kansas 
and  Texas  R'y  Co.  v.  Long,  37  Kans.,  684, 
1883 ;  6  Amer.  &  Eng.  R.  R.  Cases,  354. 

95.  Ditches.  In  a  suit  against  a  corpora- 
tion for  personal  injuries,  caused  by  falling 
into  a  ditch  dug  by  it  in  the  public  higliway, 
its  liability  depends  wholly  on  its  having 
caused  or  continued  the  nuisance,  and  the 
plaintiff's  suffering  the  injury  without  fault 
on  his  part;  and  hence  evidence  of  the  care 
used  in  selecting  a  watchmqn  to  warn  per- 
sons approaching  the  ditch,  or  his  general 
character  and  reputation  as  a  watchman,  at 
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the  time  of  his  employment,  are  immaterial, 
and  properly  excluded.  South  and  North 
Ala.  R.  R.  Co.  V.  Chappell,  61  Ala.,  527. 
1878. 

96.  Excnvation  near  hlghwily.  Where 
an  excavation  is  made  near  to  but  not  sub- 
BtantiaiUy  adjoining  a  public  highway,  at 
common  law  no  action  lies  against  the 
owner  of  the  land  by  a  person  who  has 
strayed  off  the  highway  and  fallen  into  such 
excavation.  Hardcasth  v.  South  Yorkshire 
R'y  Co.,  4  Hurlstone  &  Norman  (Exchequer), 
67.     1859. 

97.  Fences.  The  provision  of  the  general 
railway  act,  as  amended  in  1854  (ch.  383, 
Laws  of  1850),  imposing  upon  corporations 
formed  under  it  the  duty  of  erecting  and 
maintaining  fences  on  the  sides  of  their 
roads,  does  not  apply  to  fences  for  the  pro- 
tection of  travelers  upon  a  highway.  Ditch- 
ett  V.  Spuyten  Duyvil  and  Port  Morris  R.  R. 
Co.,  07  N.  Y.,  425,  1876;  15  Amer.  R'y  Rep., 
109;  reversing  Savie  v.  Same,  5  Hun  (N.  Y.), 
165,  1875. 

98.  Leased  lines.  A  railway  company 
cannot  escape  the  performance  ^f  any  duty 
or  obligation,  imposed  upon  it  by  its  charter 
or  the  general  laws  of  the  state,  by  leasing 
its  road,  without  the  consent  of  the  state. 
So,  where  such  corporation,  without  such 
consent,  leased  its  line  to  another  corpora- 
tion, which  entered  upon  and  controlled  and 
managed  the  road,  held,  that  the  former 
corporation  is  liable  for  injuries  to  persons 
caused  by  negligent  defects  in  its  track  at  a 
highway  crossing.  Freeman  v.  Minneapolis 
and  St.  Louis  R'y  Co.,  28  Minn.,  443,  1881; 
7  Amer.  &  Eng.  R.  R.  Cases,  410. 

99.  Negligence.  It  is  error  for  the  court 
to  give  an  instruction  to  the  jury  which 
makes  the  conduct  of  the  plaintiff  the  only 
feonditiou  upon  whiijh  his  right  of  recovery 
depends,  and  which  virtually  says  that  if 
the  plaintiff  was  careful  and  prudent  that  he 
may  recover,  whether  the  defendant  was 
negligent  or  not.  Atchison,  Topeka  and 
Santa  Fe  R.  R.  Co.  v.  Combs,  25  Kans.,  729. 
1881. 

100.  Kclatlvo  duties.  A  traveler  upon  a 
highway,  and  a  railway  company  with  its 
trains,  are  eacjj  boutid  to  use  their  privilege 
with  such  reasonable  care,  prudence  and 
actual  diligence  as  ttiay  enable  the  one  to 


cross  the  other  in  safety.    ^V}litney  v.  Maine 
Central  R.  R.  Co.,  69  Me.,  208.     1879. 

101.  Signalman.  In  an  action  against  a 
railroad  company  to  recover  damages  for  an 
injury  caused  by  negligence,  evidence  that 
there  was  usually  a  flagman  at  the  crossing 
where  the  injury  occurred,  but  that  there 
was  none  there  at  the  time  of  the  injury,  is 
incompetent  as  bearing  on  the  question 
whether  the  plaintiff  was  chargeable  with 
negligence.  McOrath  v.  N.  Y.  Central  and 
Hudson  River  R.  R.  Co.,  3  Thompson  & 
Cook  (N.  Y.  Supreme  Ct.),  776,  1874;  68  N. 
Y.,  532,  1876. 

102.  Turnpike.  By  a  local  act,  4  and  5 
Will.  4,  s.  71  (the  London  and  Southampton 
Railway  Act),  it  is  enacted  that  in  all  cases 
where  the  railway  shaU  cross  any  tuimpike- 
road,  such  turnpike-road  shall  be  raised  or 
sunk  by  and  at  the  expense  of  the  company, 
so  as  the  same  shall  pass  over  the  said  rail- 
way, or  that  the  said  railway  shall  pass  over 
the  said  turnpike  road.  Held,  that  a  roaxi 
on  which  toll-gates  are  by  law  erected,  and 
tolls  taken  thereat,  is  a  turnpike-road  within 
the  meaning  of  that  act.  Northam  Bridge 
Co.  V.  London  and  Southampton  R'y  Co.,  6 
Meeson  &  Welsby  (Exchequer),  428.     1840. 

103.  Unused  road.  A  legal  road,  which 
is,  in  fact,  unused  and  is  unfit  for  travel  and 
closed  against  the  public,  is  not  a  "high- 
way "  within  the  meaning  of  the  provision 
of  the  railway  law  which  makes  a  company 
laying  track  across  public  highways  liable 
for  injuries  resulting  from  neglect  to  restore 
them  to  a  proper  condition,  even  though  the 
owners  of  land  along  the  road  had  moved 
their  fences  back  so  as  to  open  it  as  a  high- 
way, and  had  been  paid  for  their  lands  by 
the  township,  and  a  bridge  had  been  built 
upon  it  by  the  public  authorities.  Flint  and 
Pere  Marquette  R'y  Co.  v.  Willey,  47  Mich., 
88,  1881;  5  Amer.  &  Eng.  R.  R.  Cases,  805, 

VIII.  Ebpaies. 

104.  Chartered  rights.  The  proviso  te 
§  37  of  the  charter  of  the  Wilmington  and 
Weldon  R.  R.  Co.  does  not  require  that  com- 
pany to  make  and  repair  bridges,  made  nec- 
essary by  roads  laid  out  subsequent  to  the 
construction  of  said  railroad.    State  v.  Wil- 
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mirigton  and  Weldon  R.  R.  Co.,  74  N.  C, 
m.    1876. 

105.  Crossings.  Sec.  47  of  ch.  33,  Gen. 
Stat.  1868  (subd.  4  of  §  47,  oh.  33,  Comp. 
Laws  1879),  devolves  upon  railroad  com- 
panies the  duty,  whenever  they  cross  a  high- 
way, to  restore  it  to  its  former  state,  or  to 
such  a  ^ate  as  not  to  have  im.paired  its  use- 
fulness ;  but  no  duty  isimposfid  thereby  upon 
the  companies  to  keep  the  highway  in  repair. 
When  the  highway, has  been  fully  restored 
to  its  former  condition,  the  railway  company 
is  under  no  obligation  thereaftier,  under  said 
section,  to  maintain  a  su£Q.cient  and  safe 
crossing.  Missouri,  Kansas  and  Texas  B't/ 
Co.v.  Long,  27  Kans.,  684,  1883;  6  Amer.  & 
Eng.  k  R.  Cases,  254. 

106.  —  Under  the  statute  (R.  S.,  ch.  79, 
§  11),  which  requires  a  highway  over  whibh  a 
railway  is  constructed  to  be  restored  "  to  its 
former  usefulness,"  the  railway  company" 
must  so  restore  it  that  its  use  by  the  public 
shall  not  be  materially  intei-fered  with,  nor 
the  highway  be  rendered  less  safe  and  con- 
venient to  persons  and  teams  passing  over  it, 
Sxcept  so  far  as  diminished  safety  and  conr 
venierice  are  inseparable  from  any  crossing 
of  the  highway  by  a  railway.  Roberts  v. 
Chicago  and  Northwestern  R'y  Co.,  35  Wis., 
679.    1874. 

107.  Mandamus.  A  railway  act  provided 
that,  in  takiiig  a  part  of  a  highway,  the 
company  should  first  make  another  road 
instead,  as  convenient  for  passengers,  etc., 
as  the  former  road,  and  that  "  the  substi- 
tuted road,  if  temporary,  shall  be  set  out 
and  made,  and  the  principal  road  shall  be 
restored,  Within  six  calendar  months  after 
the  cbmmencement  of  the  operation.''  And 
that,  where  a  bridge  should  be  erected,  the 
road  Over  the  bridge  should  not  be  less  than 
fifteen  feet  wide.  On  tiidndamtis  to  compel 
the  company  to  make  and  restore  the' high- 
way, it  was  held  that  the  company  was 
bound  to  maike  the  aJjproacheS  as  wide  as 
the  road  had  been.  It  was  held  no  defense 
that  the  company  Could  not  condemn  addi- 
tional land  to  widen  the  highway.  Regina 
V.  Birmingham  R'y  Co.,  3  Adolphus  &  Ellis 
(N.  S.),  47 ;  43  E.  C.  L.,  565.     1841. 

108.  —  Undfer  a  similar  act,  it  was  held  a 
good  defense  that  the  company  had  been 
prevented  by  local  commissioners  f rom  low- 


erilig  the  street  so  as  to  comply  with  the- 
statute.  Regina  v.  Eastern  Cownties  R'y' Co., 
2  Adolphus  &  Ellis  (N.  S.),  569; '42  E.  C.  L., 
811,  1843. 

109.  —  Where  a  highway  was  altered  and 
lowered  by  a  railway  company,  and  it  was 
not  lowered  the  fuU  width,  but  was  more 
convenient  by  reason  of  not  being  lowered 
so  as  to  include  the  footpaths,  it  was  held 
that,  as  the  statute  did  not,  in  express  terms, 
require  the  lowering  of  the  footpath,  a  man- 
damus  ought  not  to  issue  to  compel  the  low- 
ering of  the  entire  highway.  Regina  v, 
Mancliester  R'y  Co.,  8  Adolphus  &  Ellis  (N. 
S.),  528 ;  43  E.  C.  L.,  851.     1843. 

110.  Bestoration.  An  act  gave  a  railway 
company  power  to  build  its  line  on  a  high- 
way, and  provided  that  if  in  its  construction 
it  should  be  necessary  to  change  a  public 
road,  etc.,  it  should  "cause  the  same  to  be 
reconstructed  in  the  most  favorable  location 
and  in  as  perfect  a  manner  as  the  original 
road."  This  does  not  require  tliat  the 
making  of  the  new  road  shall  precede  the 
occupying  of  the  old  one.  Danville,  Hazel- 
ton  and  WUkesharre  R.  R.  Co.  v.  Com- 
monwealth, 73  Pa.  St.,  39.     1873. 

111.  —  The  duty  of  the  railway  company 
under  its  charter  to  restore  a  highway  to  its 
former  usefulness  was  not  discharged  when 
it  restored  it  to  a  proper  condition  at  the 
time  the  line  was  constructed ;  but  the  duty 
was  a  continuing  one,  and  embraced  such 
alterations  and  improvements  as  should 
afterwards  be  liiade  necessary  by  the  growth 
of  the  City  and  the  increased  travel.  Burriti 
v..  City  of  New  Haven,  43  Conn.,  174.    1875. 

1 12.  —  And  it  does  hot  alter  the  case  that 
the  public  convenience  required  the  making 
of  abridge  audi  embankments.  It  was  the 
public  convenience  that  was  to  be  observed 
in  the  fii'st  instance  by  the  restoration  of  thfe 
highway  to  its  fofmer  usefuliiess,  and  the 
present  was  merely  an  enlargement ,  of  its 
former  denlands.     lb. 

113.  —  A  railway  company  having  in  the 
construbtion  of  its  road  changed  the  loca- 
tion of  a  township  road,  and  having  erected 
a  bridge  over  a  creek  for  a  new  public  road, 
and  refused  to  repair  and  maintain  it,  the 
township  rebuilt  it.  Held,  that  the  oompaily 
was  liable  to  the  township  for  the  cost  of 
the  bridge.    Pennsylvania  R,  R.  Co,  v.  Bor- 
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ough  of  Irwin,   85  Pa.  St.,  336,   1877;  18 
Amer.  R'y  Rep. ,  662. 


HOMESTEAD. 

1.  Mght  of  way  for  railway.  The  hus- 
band can  convey  a  right  ojf  way  over  the 
homestead,  without  the  concurrence  and 
signature  of  the  wife  to  the  deed,  when  such 
conveyance  will  not  defeat  the  substantial 
enjoyment  of  the  homestead  as  such. 
Ghicago  and  Southwesteiti  S.  It.  Co.  v.  Swin- 
ney,  38  la.,  183.    1874. 

2.  —  The  rights  of  a  claimant  to  a  home- 
stead construed  with  refei-ence  to  a  contract 
tor  a  conditional  grant  of  land  to  a  railway 
company.  Houston  and  Great  Northern 
R'y  Co.  V.  Winter,  44  Tex.,  597.    1876. 


HORSE  RAILWAY. 

See  Eminent  Domain;  Stiiebt  Bailwats. 


HORSES. 

See  Oasruob  of  Li vb  Stock;  Contaqiocs  Disxasbs; 
Injchies  to  Dohestio  Animals. 


HUSBAND  AND  WIFE. 

See  Baqoaoe;  Damaoeb;  Injuries  to  Employes;  In- 
juries TO  Fassenoers;  Injuries  to  Persons, 

1.  Abatement.  An  action  by  a  husband 
against  a  railway  company  to  recover  for 
the  loss  of  services  of  the  wife,  and  for  ex- 
penses paid  in  consequence  of  injuries  to 
her  person,  resulting  from  defendant's  neg- 
ligence while  she  was  a  passenger,  is  an  ac- 
tion grounded  in  tort.  Cregin  v.  Brooklyn 
Orossiown  B,  B.  Co.,  75  N.  Y.,  193.    1878. 

2.  —  Such  actipn  does  not  abate  upon  the 
death  of  the  plaintiflE,  but  may  be  revived 
in  the  name  of  his  personal  represent- 
atives. It  is  within  the  provisions  of  the 
statute  (3  R.  S.,  447,  §  1)  preserving  from 
abatement  actions  "for  wrongs  done  to  the 
property,  rights  or  interests  of  another," 
and  is  not  included  in  the  exception  in  the 
provision  following  (§  S),  of  "actions  on  the 
case  for  injuries  to  the'  person  of  the  plaint- 
iflE."   lb. 


8.  —  On  the  death  of  the  plaintiff,  in  an  ac- 
tion by  a  husband  for  an  injury  to  the  person 
of  his  wife,  the  right  to  damages  for  loss  of 
the  wife's  services  and  the  expenses  neces- 
sarily incurred  by  reason  of  the  injury  sur- 
vive to  his  personal  representatives,  as  they 
are  a  pecuniary  loss  diminishing  his  estate; 
but  the  right  of  action  for  the  loss  of  the 
society  of  his  wife  and  the  comforts  of  that 
society  dies  with  him.  Cregin  v.  Brooldyn 
Crosstown  R.  B.  Co.,  83  N.  Y.,  595,  1881;  re- 
versing Same  v.  Same,  19  Hun  (N.  Y.),  841, 
1879. 

4.  Carriage  of  honsoliold  goods.  Where 
household  goods  belonging  to  the  wife  were 
delivered  to  a  railroad  company  for  ship- 
ment by  the  husband,  and  were  attaclied 
while  in  the  defendant's  depot,  in  a  suit 
against  the  husband,  and  notice  thereof  was 
duly  given  to  him  while  so  acting  as  the 
agent  of  his  wife,  and  in  time  to  assort  a 
right  to  the  goods,  lield,  tliat  the  law  would 
recognize  the  husband  as  the  wife's  agent  in 
transactions  relating  to  the  removal  of  their 
household  goods ;  that  she  could  not  recover 
for  failure  to  deliver  the  goods.  Furman  v. 
Chicago,  Rock  Island  and  Pacific  B.  B.  Co., 
57  la.,  43,  1881 ;  6  Amer.  &  Eng.  R.  R.  Cases, 
330. 

5.  Conveyances.  The  statutes  of  Tennes- 
see, ;n  relation  to  conveyances  by  married 
women,  construed.  Murdoch  v.  Memphis 
and  Ohio  B.  R.  Co.,  7  Baxter  (Tenn.),  557. 
1874. 

6.  Conveyance  to  wife.  Where  a  convey- 
ance is  made  by  a  stranger  to  a  married 
woman,  the  presumption,  in  the  absence  of 
proof,  is,  that  the  consideration  was  paid  by 
her,  and  not  by  her  husband.  McVey  V. 
Oreen  Bay  and  Minnesota  R'y  Co.,  43  Wis., 
533,  1877;  15  Amer.  R'y  Rep.,  148;  Lyon 
V.  Same,  43  Wis.,  548,  1877;  15  Amer.  E'y 
Rep.,  85. 

7.  Damages.  In  an  action  by  a  husband 
for  the  loss  of  the  services  of  his  wife  by 
reason  of  injuries  occasioned  by  tlie  negli- 
gent acts  of  the  defendant,  a  recovery  may 
be  had  for  expenses  incurred  by  reason  of 
such  injury,  as  well  as  for  the  loss  of  her 
services  directly  resulting  from  the  injury. 
Neier  v.  Missouri  Pacific  R'y  Co.,  18  Mo. 
App.,  85.     1883. 

8.  —  A  married  woman  can  only  recover 
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damages  for  her  personal  injury  and  suffer- 
ing. The  loss  of  income  from  her  incapac- 
ity, and  the  expenses  of  her  cure,  must  be 
recovered  by  her  husband.  Klein  v,  Jewett, 
Receiver,  26  N.  J.  Eq.,  474.     1875. 

0.  —  Where  the  wife  has  rendered  no 
pecuniary  assistance  to  her  family,  although 
she  has  separate  property,  the  husband  and 
family  can  only  recover  for  the  pecuniary 
loss,  or  the  loss  of  a  reasonable  probability 
of  pecuaiary  benefit.  Lett  i>.  St.  Lawrence 
and  Ottawa  R'y  Co.,  1  Ontario,  543.     1883. 

10.  —  Plaintiff's  wife  was  injured  by  the 
negligence  of  defendant.  Held,  that  plaint- 
iff was  entitled  to  recover  for  the  loss  of  her 
services.  At  the  time  of  the  injury  the  wife 
was  thirty-two  years  of  age.  Held,  that  a 
verdict  for  plaintiff  for  $10,500,  though 
large,  was  not  excessive.  Sloan  v.  New  York 
Central  R.  R.  Co.,  4  Thompson  &  Cook  (N. 
y.  Supreme  Ct.),  135;  1  Hun  (N.  Y.),  540. 
1874. 

11.  —  In  a  suit  bi'ought  by  a  husband  to 
recover  the  damages  caused  by  an  injury  to 
his  wife,  through  the  negligence  of  the  de- 
fendant, the  husband  died  before  the  trial 
and  some  two  years  after  the  accident.  It 
appeared  that  before  the  accident  the  wife 
did  all  the  houscTWork  for  her  husband  and 
three  children,  assisted  in  taking  charge  of 
a  store,  and  carried  by  sewing  sometimes  as 
much  as  $30  a  week.  All  her  earnings  were 
used  to  support  the  family.  Held,  that  the 
plaintiff,  the  administrator  of  the  deceased 
husband,  was  properly  allowed  to  recover 
for  the  loss  of  earnings  of  the  wife,  as  well 
as  for  the  loss  of  her  services,  and  that  a  ver- 
dict of  $3,500  would  not  be  set  aside  as  ex- 
cessive. Cregin  v.  Brooklyn  Crosstown  R. 
R.  Co.,  18  Hun  (N.  Y.),  368.     1879. 

12.  Dower.  A  husband  holding  title  to 
land  under  a  contract  upon  which  he  has  the 
absolute  right  to  a  conveyance  has  such  a 
title  as  will  give  a  dower  right  to  his  widow. 
Clyboiirn  v.  Pittsburgh,  Ft.  Wayne  and  Chi- 
cago R'y  Co.,  4  Bradwell  (111.),  463.     1879. 

13.  —  A  widow,  who  has  received  per- 
sonal property  under  her  father's  will,  admit- 
ted to  probate  in  another  state,  is  not  barred 
from  recovering  her  dower  in  land  in  Massa- 
chusetts, of  which  her  husband  was  seized 
during  coverture,  from  a  tenant  holding  un- 
der a  warranty  deed  from  her  father,   to 


whom  her  husband  conveyed  by  a  deed  in 
which  she  did  not  join.  Julian  v.  Boston, 
Clinton,  Fitchburg  and  New  Bedford  R.  R. 
Co.,  138  Mass.,  555.     1880. 

14.  Grant  of  right  of  way.  A  husband 
cannot  convey  to  a  railway  company  a  valid 
right  of  way  across  lands  belonging  to  his 
wife.  Texas  and  Pacific  R'y  Co.  v.  Durrett, 
57  Tex.,  48.     1883. 

15.  —  A  widow  cannot  maintain  an  ac- 
tion, before  her  interest  in  her  deceased  hus- 
band's realty  has  been  set  apart,  to  compel  a 
railway  company  to  purchase  her  alleged 
dower  interest  in  a  right  of  way  granted  by 
him.  Whether  or  not  a  husband  can  grant 
a  right  of  way  to  a  railroad  company  free 
of  any  claim  of  his  widow  for  dower  in  the 
land  conveyed,  query  ?  Tuttle  v.  Burlington 
and  Mo.  River  R.  R.  Co.,  49  la.,  134. 
1878. 

16.  Personal  injury.  Under  the  legisla- 
tion of  Illinois  relating  to  married  wompn, 
the  husband  and  wife  cannot  sue  for  and  re- 
cover damages  for  a  personal  injury  to  the 
latter,  but  she  must  sue  alone.  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  v.  Dick- 
son, 67  111..  133,  1873;  Chicago  and  North- 
western R'y  Co.  V.  Button,  68  ib.,  409, 
1873. 

17.  —  Under  the  statutes  of  Iowa  the  hus- 
band has  no  joint  interest  in  an  action  for  a 
tort  committed  against  the  wife,  and  cannot 
be  joined  therein.  Tuttle  v.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.,  43  la.,  518. 
1876. 

18.  —  In  such  an  action  the  wife  cannot 
recover  for  loss  of  time  caused  by  the  in- 
jury, unless  she  is  engaged  in  the  pi-osecu- 
tiou  of  a  separate,  independent  business, 
which  thereby  suffers  detriment.     Ib. 

19.  —  Nor  can  she  recover  for  money  ex- 
pended in  procuring  medical  attendance' 
and  other  expenses  growing  out  of  her  in- 
jury, the  husband  alone  having  the  riglit  of' 
action  therefor.     Ib. 

20.  Pleading.  Section  2960  of  the  Code,  . 
which  prescribes  that  the  husband  may  re- 
cover for  torts  committed  on  the  wife,  does 
not  repeal  the  common  law  rule  of  pleading 
that  the  wife  should  be  joined  in  the  action. 
In  such  suits  the  husband  may  join  his  wife. 
East  Tenn.,  Va.  and  Ga.  R.  R.  Co.  v.  Cox, 
57  Ga.,  353.     1876. 
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21.  Wearing  apparel.  A  hii^band  may 
repover  for  wearing  apparel  shipped  by  him 
in  ,his  own  name,  and  lost  by  a  carrier, 
although  the  title  to  the  property  was  in  his 
■wife.  Uoirris  v.  Delaware,  Laohawanna  and 
Western,  i?,  R.  Co,,  61  N.  Y.,  656.    1875, 


INDICTMENT, 

See  BniDODs;  Cbiminal  Law;  Embezzlement!  Feb- 
niES;  Hig-HWAYs;  Mauoious  Mibouief;  Nuisanoe; 
Odstbuctino  Railway  Tbacks. 


INDIAN  BESERVATIONS. 

1,  Laud  grants.  In  1863,  congress  had  the 
exclusive  right  and  dqminion  over  the  Dela- 
ware reservation  in  Kansas,  and  had  full 
power  to  permit  the  construction  of  a  rail- 
way over  such  reservation  by  the  Leaven- 
worth, Pawnee  and  Western  R.  R,  Co.  of 
Kansas,  either  with  or  without  compensation 
to  be  paid  by  the  company.  Orinter  v.  Kan- 
Kas  Pacific  B'y  Co.,  23  Kans.,  643,  659. 
1880. 

2.  —  Under  the  provisions  of  the  act  of 
congress  of  July  1,  1863,  entitled  "An  act  to 
aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  Missouri  river  to  the 
Pacific  ocean,  and  to  secure  to  the  govern- 
ment the  use  of  the  same  for  postal,  military 
and  other  purposes,"  congress  granted  to 
the  Leavenworth,  Pawnee  and  Western  R. 
R.  Co.  in  1873,  called  the  Kansas  Pacific 
R'y  Co.,  now  the  Union  Pacific,  Kansas  di- 
vision, the  right  of  way  through  the  public 
lands  of  the  United  States  for  its  road,  and 
agreed  to  extinguish  as  rapidly  as  might  be 
tlxe  Indian  title  required  for  such  right  of 
^'ay.  This  grant  included  a  right  of  way 
through  the  Delaware  reservation  in  Kansas, 
and  under  the  grant  the  company  had  the 
authority,  in  November,  1868,  without  pay- 
ing compensation  to  the  Delaware  allottees, 
to  enter  upon  the  reservation  for  the  purpose 
pf  locating  its  line  of  road  and  laying  out  its 
right  of  way  and,  thereafter,  of  construct- 
ing and  operating  its  rpad  over  and  across 
said  land.    lb. 


INDIAN  TEKllITOBY. 

1.  Injuries  to  employes.  In  an  action  by 
a  brakeman  to  recover  damages  sustained 
wliile  running  a  train,  an  objection  to  the 
introduction  of  any  testimony  was  sustained 
on  the  ground  that  the  petition  averred  that 
the  injury  was  done  in  the  Indian  country 
south  of  Kansas  and  contained  no  allegation 
that  either  plaintiff  or  defendant  had  author- 
ity to  enter  that  country  or  engage  in  the 
running  of  railroad  trains  through  it,  or  that 
there  was  any  law  in  force  within  its  limits 
either  giving  a  cause  of  action  for  such  a 
wrong  or  prescribing  a  rule  of  damage. 
Held,  error;  that  there  is  no  presumption 
that  a  party  is  a  wrong-doer  because  of  enter- 
ing into  any  state  or  territory  of  the  United 
States  or  engaging  therein  in  any  ordinarily 
lawful  occupation;  the  presumption  ia  the 
reverse.  That,  if  we  take  judicial  notice  of 
the  laws  and  treaties  of  tlie  United  States 
designed  to  secure  to  the  Indians  the  occupa- 
tion of  this  country,  we  find  special  reser- 
vation of  a  right  to  license  the  construction 
of  a  railroad  through  it;  and  from  the  long 
continuance  of  the  defendants  in  running 
this  railroad,  it  is  presumed  that  they  have 
received  such  license.  Speer  v.  Missouri, 
Kansas  and  Texas  B'y  Co.,  28  Kans.,  571. 
1880. 


INFANT. 

See  Injuries  to  Fasbenqers;  Injuries  Caubino 
Death;  Injuries  to  Febsons  oh  tee  Trace; 
Parent  and  Child. 

1.  Guardian  ad  litem.  The  failure  to  ap- 
point a  guardian  ad  litem  for  an  infant  in  pro- 
ceedings against  him  will  not  render  the 
decree  against  the  infant  invalid  in  a  collat- 
eral proceeding.  McLemore  v.  Chicago,  St. 
Louis  and  New  Orleans  R.  R.  Co.,  !)S  Miss., 
514.    1880. 

2.  Suit  In  forma  pauperis.  An  infant 
cannot  sue  in  forma  pauperis,  nor  by  a  next 
friend  in  forrria  pauperis,  for  a  personal  in- 
jury, either  by  the  common  law  of  Tennes- 
see or  under  the  Code,  g  2804.  Cargle  v, 
Nashville,  Chattanooga,  etc.,  R.  B.  Co.,  1 
Lea  (Tenn.),  717.    1881. 
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INJUNCTION. 

£^e  Bbidges;  Constitutional  Lav;  Election  ov 
CoBPOBATE  Officers;  Euinent  Douain;  Express 
Companies;  Hiohways;  Jurisdiction;  Location 
OF  RiiLTrAYs;  Mortqase;  Nuisance  |  Parties  to 
Actions;  Penalties;  Tax  Sale. 

I.  Bond. 
II.  Dissolution. 
HI.  Contempt. 

IV.  Subject  and  qbounds  of  injunction. 
v.  Damages. 
VI.  Appeals. 
VII.  General  matters. 


I.  Bond. 

1.  Failure  to  give  bond.  The  failure  to 
give  bond  held  to  vacate  the  order  for  the 
"writ.  City  of  Menasha  v.,  Milwaukee  and 
Northern  B.  R.  Co.,  5i  Wis.,  138.     1881. 

3.  Forfeiture.  An  injunction  bond  con- 
ditioned to  pay  the  damages,  if  it  shall  be 
decided  eventually  that  complainants  were 
not  equitably  entitled  to  such  restraining 
oi'der,  is  forfeited  bj'  a  decision  of  the  chan- 
cellor, dissolving  the  order  and  dismissing 
the  bill ;  provided  it  is  not  shown  that  such 
decision  was  based  on  some  fact  arising  sub- 
sequently to  the  granting,  of  such  order. 
New  York  and  Long  Branch  B.  B.  Co.  v. 
.  Dermis,  40  N.  J.  Law,  340.     1878. 

3.  Power  to  require  bond.  A  court  of 
equity  has,  as  an  inherent  power,  independ- 
ent of  statute,  the  right  to  impose  terms  or 
require  security  for  damages  from  the  party 
applying  for  an  injunction;  and  this  power 
is  inherent  in  the  federal  circuit  courts,  as 
•courts  of  chancery,  independent  of  statute. 
JRussell  V.  Farley,  Beceiper,  etc.,  7  Amer.  & 
Eag.  K.  R.  Cases  (U.  S.  S;  C;),  453.     1883. 

4.  Sufficiency  of  bond.  Sufficiency  of  in- 
junction bond  determined.  Metropolitan 
Elevated  B.  B.  Co.  v.  Manhattan  B'y  Co.,  65 
Howard's  Practice  (N.  Y.),  819.     1883. 

5.  Suit  on  bond.  An  order  granting  leave 
to  bring  an  action  at  law  on  an  injunction 
bond  may  be  rescinded,  if  the  equities  of  the 
parties  were  not  considerpd  at  the  time  of  its 
allowance.  Boston  v.  New  York  and  Long 
Branch  B.  B.  Co.,  30  N.  J.  Eq.,  286.     1878. 

6.  —  Whether  the  condition  of  the  bond 
has  been  broken  or  not  must  be  l.^ft  to  the 


judgment  of  the  court  in  which  the  action 
on  it  is  to  be  instituted.  Easton  v.  New 
York  and  Long  Branch  B.  B.  Co.,  36  N.  J. 
Eq.,  859.     1875. 

II.  Dissolution. 

7.  Motion,  The  right  to,  the  injunction 
which  issued  on  filing  the  biU  depending 
upon  questions,  some  of  which  are  new  and 
eminently  proper  to  be  decided  by  a  court 
of  law,,  and  are  awaiting  adjudication  in 
such  tribunal  between  the  same  parties,  mo- 
tion to  dissolve  denied.  Morris  a,nd  Essex 
B.  B.  Co.  V.  Haskins,  36  N.  J.  Eq.,  395. 
1875. 

8.  Judgin,ent.  Where  an  injunction  had 
been  issued  (without  requiring  the  bond  or 
deposit  required  by  the  statute)  restraining 

■  the  defendant,  who  had  recovered  a  judgr 
ment  in  New  Jersey,  not,  only  from  suing  on 
the  judgment  in  any  court  out  of  that  state, 
but  from  taking  any  in-oceedings  in  the  state, 
a  deposit  or  bond  according  to  the  statute  was 
required,  unless  the  complainant  should  con- 
sent to  modify  the,  injunction  so  as  only  to 
restrain  the  defendants  from  proceeding  on 
the  judgment  out  of  the  state;  in  default 
thereof  the  injunction  to  be  dissolved:.  Cairo 
and  Fulton  B.  B.  v.  THtus,  38  N;  J.  Eq.,  94, 
1875. 

9.  Preliminary,  It  is  a  matter  largely  in 
the  discretion  of  the  court  whethei',  on  the 
coming  in  of  an  answer,  a,  preliminary  in- 
junction previously  granted  shall  be  disr 
solved  or  modiiied.  Efford  v.  South  Pacifie 
Coast  B.  i?.  Co.,  53  Cal.,  377.     1877. 

III.  Contempt. 

10.  Appeal,  The  violation  of  an  injunc- 
tion will  be  punished,  notwithstanding  the 
pendency  of  an  appeal.  Troy  and  Bostor^ 
B.  B.  Co.  V.  Boston,  Hoosac  Tunnel  and 
Western  B'y  Co.,  57  Howard's  Practice  (N. 
Y.),  181.     1879. 

11.  —  Proceedings  for  contempt  in  viol3.t^ 
ing  an  injunction,  pending  an  appeal,  by  the 
building  of  an  elevated  railway,  examined, 
and  held,  that  the,  length  of  notice  in  the 
proceedings  was  a  matter  properly  in  yie 
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discretion  of  the  general  term.  Sixth  Ave- 
nue R.  R.  Co.  V.  Gilbert  Elevated  R.  R.  Co., 
71  N.  Y.,  430.     1877. 

12.  —  An  injunction  order  having  been 
issued  in  this  action,  restraining  defendant, 
its  oflSoers,  etc.,  from  doing  certain  acts,  an 
order  was  subsequently  made  directing  the 
issuance  of  an  attachment  as  for  contempt 
against  G.,  its  president,  returnable  at 
special  term  at  a  day  named.  Held,  that 
the  order  affected  no  substantial  right  of  de- 
fendant, and,  therefore,  was  not  reviewable 
upon  appeal  by  it  to  the  court  of  appeals. 
Atlantic  and  Pacific  Telegraph  Co.  v.  Balti- 
more and  Ohio  R.  R.  Co.,  87  N.  Y.,  355. 
1883. 

18.  Advleo  of  counsel.  The  ofBcers  and 
employes  of  a  railroad  are  not  liable  for  con- 
tempt in  violating  an  injunction,  where  tliey 
have  acted  under  the  advice  of  able  and 
reputable  counsel,  and  whei'e  it  was  chiefly 
desired  to  obtain  a  construction  of  the  in- 
junction order-  Dinsmore  v.  Louisville, 
New  Albany  and  Chicago  R.  R.  Co.,  8  Fed-, 
eral  Reporter,  593.     18S0. 

14.  Corporate  ofllcers.  Where  an  injunc- 
tion is  issued  against  a  corporation,  the 
officers,  who  neither  do  anything  in  viola- 
tion of  it,  nor,  by  concealment  of  the  fact 
that  it  has  been  issued,  conduce  to  such  vio- 
lation, cannot  be  held  liable  for  a  breach  of 
it.  Trimmer  v.  Pennsylvania,  Slatington 
and  New  England  R.  R.  Co.,  88  N.  J.  Eq., 
411.    1883. 

15.  —  Where  an  injunction  is  issued 
against  a  railway  company,  its  assigns, 
agents,  employes  and  any  one  acting  by  its 
authority  or  in  its  behalf,  but  not  against  the 
present  defendant  by  name ;  and  the  present 
defendant  is  the  president  of  the  railway 
company,  and  owns  a  majority  of  its  stock, 
and  has,  by  contract  with  the  railway  com- 
pany, full  control  of  all  the  property,  fran- 
chises and  privileges  of  the  railway  company, 
and  where  the  present  defendant  afterward, 
with  notice  of  said  injunction,  does  what 
the  company  is  prohibited  from  doing,  held, 
that  he  may  be  prosecuted  for  a  violation  of 
said  injunction.  State  v.  Cutler,  13  Kans., 
131.    1874. 

16.  Counter  Injunction.  An  order  en- 
joining a  party  from  interfering  with  the 
construction  of  a  certain  bridge  construed, 


and  held  not  to  be  violated  by  the  suing  out 
of  a  counter  injunction  restraining  the  erec- 
tion of  the  bridge.  Wisconsin  Central  R.  R. 
Co.  v.  Smith,  52  Wis.,  140,  1881;  10  Amer. 
&  Eng.  R.  R.  ("ases,  304. 

1 7.  Fine  of  corporation.  Under  the  stat- 
utes of  the  United  States  a  corporation  may 
be  fined  for  a  breach  of  an  injunction,  and 
the  court  is  not  limited  to  proceedings  against 
the  individual  directors  or  other  responsible 
agents.  And  where  a  foreign  corporation  is 
doing  business  in  another  state,  in  which 
the  courts  of  the  United  States  acquire  ju'- 
risdiction  over  it  to  issue  an  injunction,  it  is 
proper  to  punish  a  contempt  of  the  court's 
authority  by  a  fine,  as  well  against  the  cor- 
poration itself  as  the  subordinate  a-^ents 
found  within  the  j  urisdiction.  United  States 
V.  Memphis  and  Little  Rock  R.  R.  Co.,  0 
Federal  Reporter,  337.    1881. 

18.  Sale  of  property.  It  is  a  violation  of 
an  injunction  restraining  a  defendant  from 
disposing  of  property  to  deliver  the  prop- 
erty, though  sold  previously  to  the  service  of 
the  Injunction.  Jewett,  Receiver,  v.  Bow- 
man, 37  N.  J.  Eq.,  171.     1870. 

TV.  Subjects  and  grounds'  of  in- 
junction. 

19.  Ab.indoned  road-bod.  The  plaintiff,' 
by  a  contract,  became  possessed  of  the 
rights  and  interests  of  the  Albany  and  Ver- 
mont R.  R.  Co.  in  its  road-bed,  which  ran 
generally  in  the  same  direction,  but  at 
places  two  or  thi-ee  miles  distant  from 
plaintiff's  road.  At  the  time  of  said  con- 
tract, the  plaintiff  took  up  the  tracks  from  a 
considerable  portion  of  this  route  and  ceased 
to  use  it  for  seventeen  years,  the  road-bed 
being  in  most  cases  inclosed  and  used  by  the 
adjoining  owners.  Recently  the  defendant, 
having  acquired  the  rights  and  titles  of  some 
of  the  adjacent  owners  in  and  to  tlio  said 
road-bed,  entered  upon  the  same  and  com- 
menced to  grade  and  lay  tracks  thereon,  in- 
tending to  operate  the  road  when  completed. 
An  action  was  brought  by  the  plaintiff  tO' 
restrain  the  defendant  from  so  doing.  Held, 
that  it  was  not  a  proper  case  in  which  to 
grant  a  temporary  injunction.  TVoy  and 
Boston  R.  R.  Co.  v.  Boston,  Hoosao  Tmnd 
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and  Western  B.  R.  Co.,  13  Hun  (N.  Y.),  60. 
1878. 

20.  Bridges  —  height.  A  railway  com- 
pany bought  land  from  the  plaintiff,  and  in 
the  purchase  deed  covenanted  with  him  not 
to  erect  any  building  upon  it  to  a  greater 
height  than  eighteen  feet  within  the  distance 
o£  eighty  feet  from  certain  other  propei-ty 
of  his.  At  the  time  of  the  conveyance  the 
railway  had  been  carried  tlirough  tlie  pur- 
chased land  witli  two  lines  of  rails  on  a  via- 
duct thirty-three  feet  high,  part  of  which 
was  within  eighty  feet  from  tlie  j)rotected 
property.  The  company  afterwards  detei'- 
mined  to  widen  its  railway,  so  as, to  have 
four  lines  of  rails,  and  commenced  building 
on  the  purchased  land,  for  the  purpose  of 
widening  the  viaduct,  piei-s  more  than  eight- 
een feet  high,  and  standing  within  eighty 
feet  of  the  protected  property  and  between 
it  and  the  old  viaduct.  Held,  by  the  Lord 
Justice  Turner,  affirming  the  decision  of 
Vice-Chancellor  Kindersley,  the  Lord  Justice 
Knight  Bruce  dissebting,  that  it  ought  to  be 
restrained  from  so  doing.  Lloyd  v.  London, 
Chatham  and  Dover  Ry  Co.,  3  De  Gex, 
Jones  &  Smith,  568;  67  Eng.  Ch.,  568.    1865. 

21.  —  landlord  and  tenant,  A  railway 
company  having  conveyed  to  A.  a  piece  of 
land  abutting  on  its  viaduct,  with  a  covenant 
not  to  build  within  six  feet  of  the  wall  of 
the  viaduct, —  the  court,  in  an  action  against 
A.'s  widow  (who  took  by  assignment)  for 
building  against  the  wall  in  breach  of  the 
covenant,  in  which  action  she  had  suffered 
judgment  by  default,  refused  to  grant  an 
injunction  against  her  commanding  her  to 
remove  the  building;  it  appearing  that  it 
had  been  erected  by  her  under-tenant,  and 
consequently  that  she  could  not  obey  the 
writ.  London  and  South  Western  Ry  Co. 
V.  Webb,  15  Common  Bench  (N.  S.),  450; 
109  E.  C.  L.,  449.     1863. 

22.  —  repair.  Courts  of  equity  in  Phila- 
delphia, by  act  of  April  8,  1846,  cannot  grant 
an  injunction  to  restrain  the  city  from  re- 
pairing Girard  avenue  bridge,  erected  under 
act  of  March  27,  1852.  Philadelphia  and 
Beading  R.  B.  Co.  v.  Philadelphia,  8  Phila- 
delphia, 284.     1871. 

23.  Construction  of  railway.  It  is  not 
imperative  on  the  court  to  enforce  by  inter- 
locutory injunction  a  statutory  prohibition; 


and  where  a  railway  company  was  about  to 
violate  a  clause  in  its  act  expressly  prohibit- 
ing a  main  line  vmtil  a  junction  line  was 
opened,  but  which  appeared  to  have  been 
introduced  merely  for  the  purpose  of  oblig- 
ing the  company  to  complete  speedily  the 
junction  line,  the  court,  on  an  undertaking 
being  given  to  complete  the  junction  line 
with  all  practicable  diligence,  suspended  an 
interlocutory  injunction  granted  by  the 
court  below  to  restrain  the  opening  of  the 
main  line.  Cromford  Ry  Co.  v.  Stockport 
Ry  Co.,  1  De  Gex  &  Jonea,  836;  58Eng.-  Ch., 
835.     1857. 

24.  Construction  of  railway ;  dispute  as 
to  litcation  of  line  under  contract.  Where, 
during  the  progress  of  the  construction  of  a 
line  of  railway  over  a  tract  of  land,  a  dis- 
pute arises  between  the  land  owner  and 
railroad  company  as  to  the  true  location  of 
the  railway  under  a  written  grant  of  way, 
and  the  question  of  fact'  is  disputable  and 
depends  upon  parol  testimony,  the  court 
will  not  arrest  the  construction  of  the  road 
by  preliminary  injunction,  but  will  reserve 
the  determination  of  the  question  for  final 
hearing,  no  injury  being  threatened  the 
land  owner  which  may  not  be  compensated 
pecuniarily ;  but  the  court  will  require  ample 
security  to  be  given  the  land  owner  for  all 
damages  recoverable  by  him  in  case  of  a 
final  decision  adverse  to  the  company. 
Bainey  v.  Baltimore  and  Ohio  B-.  B.  Co.,  15 
Federal  Reporter,  767,  1888;  10  Amer.  & 
Eng.  R.  k.  Cases,  358. 

25.  Contract.  Injunction  to  restrain  the 
defendants  from  entering,  into  an  agreement 
with  another  railroad  company,  which 
would  be  a  violation  of  or  inconsistent 
with  a  subsisting  agreement  between  the 
plaintiffs  and  the  defendants,  refused,  the 
inconvenience  to  arise  from  granting  the  in- 
junction being  greater  than  the  inconven- 
ience to  arise  from  refusing  it.  Shrewsbury 
and  Chester  B.  B.  Co.  v.  Shrewsbury  and 
Birmingham  B.  B.  Co.,  1  Simons,  N.  S.  (Eng. 
Ch.),  410,  1851;  4  Eng.  Law  &  Equity,  171; 
15  Jurist,  548. 

26.  —  disagreement  as  to  verbal  con- 
tract ;  construction  of  railway.  Before  the 
amount  to  be  paid  by  a  railway  company 
for  land  required  by  it  for  the  purposes  of 
its  railway  had  been  determined,  a  verbal 


490 


INJUNCTION, 


Subjects  and  Grounds  of  Injunction. 


consent,  by  one  party  stated  to  be  qualified, 
by  the  other  alleged  to  be  general,  was 
given,  whereupon  the  i-ailway  company  en- 
tered upon  the  land,  and  commenced  work 
which  would  permanently  afflect  it.  Held, 
that  the  court  will  not  interfere  by  injunc- 
tion to  stop  the  works,  if  perfect  justice  can 
be  done  by  compelling  the  company  to  pay 
for  the  land,  but  will  order  the  proximate 
value  to  be  deposited  until  the  amount  be 
determined.  Langford  v.  Brighton,  Lewes 
and  Hastings  Ry  Co.,  4  Eng.  R.  E.  &  Canal 
-  Cases,  69.     1815. 

27.  —  for  right  of  way ;  unpaid  purchase 
money.  A  railway  company,  by  agreement 
with  a  land  owner,  was  let  into  possession  of 
land  which  it  required  for  part  of  its  line, 
and  made  its  railway  over  it,  giving  a  bond 
for  payment  of  the.  purchase  money  on  a 
future  day.  Default  was  made  in  payment  of 
the  bond.  Held,  that  the  land  owner  was 
not  entitled  to  an  injunction  tp  restrain  the 
company  from  continuing  in  possession  until 
the  purchase  money  was  paid.  Pell  v.  North- 
ampton and  Banbury  Junction  M'y  Co.,  Law 
Eeports,  2  Chancery  Appeal  Cases,  100.  1866. 

28.  —  illegal  contract.  A  court  of  equity 
will  enjoin  the  seizure  of  property  and  the 
ejectment  of  the  possessor,  although  the 
same  may  have  been  acquired  under  an  ille- 
gal contract,  until  an  application  has  been 
made  for  the  cancellation  of  such  contract, 
and  a  full  and  fair  settlement  of  all  accounts 
growing  out  of  its  execution  in  the  past. 
Western  Union  Telegraph  Co.  v.  St.  Joseph 
and  Western  B'y  Co.,  3  Federal  Reporter, 
430;  1  McCrary  (U.  S.  C.  C),  565.     18S0. 

29.  — merger.  It  is  a  condition  precedent 
to  the  right  of  a  judge  to  act  under  the 
amendment  of  1888  to  §  639  of  the  Code  of 
Civil  Procedure,  that  he  should  be  satisfied 
that  the  alleged  wrong  or  injury  is  not  irrep- 
arable and  is  capable  of  being  adequately 
compensated  for  in  money.  Affidavits 
•which  are  but  expressions  of  opinion,  not 
^furnishing  the  court  with  any  facts  upon 
which  it  can  determine  for  itself  whether 
the  alleged  wrong  or  injury  is  not  irrepara- 
ble and  whether  it  "is  capable  of  being  ad- 
equately compensated  for  in  damages,"  are 
insufficient.  Injunction  restraining  the 
carrying  out  of  a  "merger  contract"  sus- 
tained.   Metropolitan  Elevated  R.  R.  Co.  v. 


Manhattan  Ry  Co.,  65  Howard's  Practice 
(N.  Y.),  277.     1883. 

30.  —  spccillc  performance.  Specific 
performance  of  a  contract  cannot  be  en- 
joined by  a  preliminary  injunction.  Phila- 
delphia and  Reading  R.  R.  Co.  v.  Philadel- 
phia, 8  Philadelphia,  112.     1870. 

31.  Crossingr.  On  error  in  the  supreme 
court  to  review  a  decree  dissolving  an  in- 
junction and  dismissing  the  bill  under  which 
it  was  sought  to  resti'ain  a  railroad  company 
from  further  prosecution  of  pi'oceediqgs  for 
condemnation  of  right  of  way,  on  motion 
that  the  writ  of  error  be  made  to  operate  as 
a  supersedeas  and  that  an  order  be  entered 
staying  the  condemnation  proceedings  until 
the  determination  of  the  cause  ou  error,  it 
was  held  that  it  would  not  exercise  such  a 
jurisdiction  where  the  grounds  of  the  mo- 
tion were  of  such  character  as  might,  be 
interposed  as  a  defense  at  law  in  the  proceled- 
ing  sought  to  be  stayed.  Lake  Shore  and 
Michigan  Southern  Ry  Co.  .v.  Chicago  and 
Western  Indiana  R.  R.  Co.,  96  III.,  135, 
1880 ;  2  Amer.  &  Eng.  E.  E.  Cases,  437. 

82.  EmbanUmont ;  spring  of  water.  An 
injunction  should  not  be  granted  restraining 
a  railway  company  from  constructing  an 
embanknient  on  its  own  land,  which  is 
necessaiy  to  naake  its  ro^d-bed  safe,  because 
such  embankment  has  already  slipped  and 
is  liable  to  further  slip  on  the  plaintiff's  la,nd 
and  ruin  a  spring.  Rider  v.  New  York, 
West  Shore  and  Buffalo  Ry  Co.,  05  How- 
ard's Practice  (N.  Y.),  419.    1883, 

33.  Eminent  domain.  Notnrithstanding 
the  decision  in  London  and  Northwestern 
E.  E.  Co.  V.  Smith,  1  Hall  &  Twelle,  161 ;  1 
McN.  &  G-.,  316,  it  was  held  that  a  person 
who  has  served  a  railway  company  witlf 
notice,  under  g  68  of  the  Lands  Clauses  Apt, 
claiming  compensa^tion  on  the  ground  th^-j: 
his  land  has  been  injuriously  affected  by  thp 
execution  of  the  company's  works,  ought 
not  to  be  restrained  from  proceeding  pursi^- 
ant  to  his  notice.  South  Staffordshire  R.  i?. 
Co.  V.  Hall,  1  Simons,  N.  S.  (Eng.  Ch,),  378. 
1851. 

84.  —  In,  case  of  a  ol^im  of  consequential 

-damages  to  land  on  account  of  the  operating 

of  a  railway,  where  no  part  of  the  land 

claimed  to  be  affected  is  taken  fof  the  use  of 

the  road,  a  bill  in  chanc?i;y  will  not  be  enter- 
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tained  to  enjoin  the  use  of  the  railway  until 
such  damages  are  paid  or  assessed.  Patter- 
son V.  Ohiodgo,  Danville  and  Vinoennes  R. 
B.  Co.,  75  III.,  588,  1874;  Stetson  v.  Chicago 
Jand  Evanston  B.  B.  Co.,  75  ib.,  74,  1874. 

35.  —  ejectment.  Where  the  owner  of 
real  estate  has  brought  an  action  of  eject- 
ment against  a  railway  company  for  the 
possession  of  a  part  of  its  road-bed,  and  the 
real  matter  in  dispute  is  the  measure  of 
damages  when  they  shall  be  assessed,  the 
corporation  has  a  complete  i-emedy  at  law, 
and  an  injunction  will  be  refused.  North 
Eastern  B.  B.  Co.  v.  Barrett,  65  Ga.,  601. 
1830. 

36.  —  fraudulent  condemnation  proceed- 
ings. Where  one  railroad  company  insti- 
tuted proceedings  to  condemn  and  take  for 
its  road  the  road  and  track  of  another  de 
facto  railroad  company,  but  concealed  the 
object  and  purpose,  and  gave  the  latter  com- 
pany no  notice,  and  the  whole  proceeding 
showed  it  was  but  the  carrying  out  of  a 
scheme  for  the  fraudulent  and  inequitable 
purpose  of  getting  possession  of  such  com- 
pany's right  of  way  and  road  without  mak- 
ing compensation,  held,  that  a  court  of 
equity  would  restrain  the  taking  of  posses- 
sion under  such  fraudulent  proceedings. 
Cincinnati,  Lafayette  and  Chicago  B.  B.  Co. 
V.  Danville  and  Vincennes  B'y  Co.,  75  111., 
113.    1874. 

37.  ^  non-payment  of  damag'es  for  right 
of  way.  The  charter  of  the  Mo.,  Iowa  and 
Nebr.  K.  E.  Co.  provides  that,  on  tender  or 
deposit  of  the  amount  found  by  the  commis- 
sioners due  the  land  owner  on  condemna- 
tion of  his  land  for  railroad  purposes,  the- 
compapy  might  go  on  and  complete  the 
road.  A  land  owner  having  excepted  to 
the  report  of  the  commissioners,  under  such 
proceeding,  it  was  held  that,  having  ex- 
hausted his  statutory  remedies,  his  failure 
to  ask  for  an  injunction,  or  the  appointment 
of  a  receiver  or  other  equitable  inter- 
vention,- while  the  road  was  being  con- 
structed over  his  land,  was  not  tantamount 
to  an  acquiescence  in  its  construction,  but 
that,  after  its  construction,  the  company 
being  insolvent,  he  was  entitled,  on  proper 
steps  taken,  to  payment  of  the  amount 
awarded,  or,  in  default  thereof,  to  an  order 
restraining  the  company  from  operating  its 


road  over  his  property.  Evans  v.  Missouri, 
Iowa  and  Nebraska  B'y  Co.,  64  Mo.,  453. 
1877. 

38.  —  Where  a  railway  company  is  about 
to  take  permanent  possession  of  the  land  of 
another  person,  without  a  determination,  in 
some  lawful  manner,  of  the  sum  to  be  paid 
the  owner  therefor,  or  without  payment  or 
tender  of  such  sum,  the  owner  is  entitled  to 
an  injunction  restraining  the  company  there- 
from. Diedrichs  v.  Northwestern  Union  JB'j/ 
Co.,  33  Wis.,  319.     1373. 

39.  —  But  a  complaint  for  such  an  injunc- 
tion is  fatally  defective  if  it  does  not  allege 
positively  that  the  company  threatens  or  in- 
tends to  take  possession  of  plaintiff's  land 
without  making  such  payment.  This  essen- 
tial averment  cannot  be  supplied  by  infer- 
ence.    Ih. 

40.  —  A  land  owner,  whose  land  had  been 
taken  by  a  railway  company  for  several 
years,  afterwards  had  his  damages  assessed. 
On  an  application  for  an  injunction  against 
the  company,  held,  that  the  land  owner  had 
ample  legal  remedies  by  execution  or  by 
ejectment,  and  an  injunction  was  refused. 
Bemshart  v.  Savannah  and  Charleston  B.  B, 
Co.,  54  Ga.,  579.     1875. 

41.  —  An  attempt  to  take  permanent  pos- 
session of  lg,nd  for  public  use,  without  the 
assent  of  the  owner,  express  or  implied,  and 
without  payment  or  tender  of  damages  in 
advance,  would,  if  consummated,  be  in  the 
nature  of  an  irreparable  injury,  to  prevent 
which  an  injunction  would  ordinarily  be 
granted.  Held,  in  this  case,  that  the  equities 
of  the  bill  were  not  fully  denied  by  the  an- 
swer, and  a  motion  to  dissolve  the  injunction 
could  not  therefore  prevail.  Northern  Pa- 
cifie  B,  B.  Co.  v.  Bamesville  and  Moorheadt 
B.  B.  Co.,  4  Federal  Reporter,  298;  3  Mc- 
Crary  (U.  S.  C.  O.),  203,  1880;  1  Amer.  & 
Eng.  R.  R.  Cases,  8. 

42.  —  principal  and  surety.  Where  a 
surety,  who  was  subrogated  to  the  rights  of 
a  land  owner  to  whom  the  former  has 
been  compelled  to  pay  the  debt  of  his  prin- 
cipal for  land  taken  by  the  principal  (a  rail- 
way company),  under  the  exercise  of  the 
right  of  eminent  domain,  applied  to  the  court 
to  enjoin  the  use  of  the  company's  road  over 
the  land,  held,  that  it  was  not  necessary  to 
his  protection  to  prevent  such  use,  there  be- 
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ing  nothing  to  be  gained  by  him  through 
such  injunction ;  the  company  being  insolv- 
ent and  its  affairs  in  the  Iiands  of  a  receiver, 
and  the  road  being  operated  for  the  accom- 
modation of  the  public,  merely  by  a  trustee  of 
holders  of  bonds  of  the  company,  with  a  view 
to  a  more  advantageous  sale  of  the  property 
on  foreclosure.  Hewitt,  In  re,  35  N.  J.  Eq., 
210.     1874. 

43.  —  restraining  proceedings  for  assess- 
ment of  damages.  A.  railway  company,  a, 
short  time  before  the  expii'ation  of  the  time 
limited  by  its  act  for  the  compulsory  pur- 
chase or  taking  of  lands,  gave  a  notice  to 
treat  for  the  purchase  of  the  right  or  ease- 
ment of  making  and  forever  maintaining  its 
railway  by  throwing  a  bridge  over  a  yard  be- 
longing to  a  manufactory ;  the  owner,  after 
the  expii'ation  of  the  company's  compulsory 
powers,  gave  a  oountei'-notice  requiring  the 
company  to  take  the  whole  of  the  manu- 
factory ;  the  company  did  nothing  upon  the 
notice  and  counter-notice  for  nearly  twelve 
months;  it  then  gave  notice  for  the  puixhase 
6t  the  whole  manufactory  and  proceeded  to 
take  steps  for  summoning  a  jury  to  assess  its 
value.  Held,  on  an  application  by  the  owner 
for  an  injunction,  that,  whether  tlie  original 
notice  to  treat  was  valid  or  not,  the  court 
could  not,  after  the  counter-notice  which  had 
been  given  by  the  land  owner,  interfere  with 
the  proceedings  of  the  company,  this  de- 
cision being,  however,  without  prejudice  to 
any  steps  which  the  owner  might  take  at  law 
to  stay  or  quash  those  proceedings.  Pinchin 
V.  London  and  Blaalcwall  Ky  Co.,  5  De  Gex, 
Macnaghten  &  Gordon,  851 ;  54  Eng.  Ch.,  850 ; 
81  Eng.  Law  &  Equity,  249.    1854. 

44.  —  title ;  refusal  of  writ.  The  refusal 
of  the  injunction  is  no  adjudication  as  to 
the  title.  Dryden  v.  St.  Joseph  and  Denver 
City  B.  B.  Co.,  23  Kans.,  525.    1880. 

45.  Free  passes.  Where  a  stockholder  in  a 
railway  company  sought  by  an  injunction  to 
restrain  the  corporation  from  granting  free 
passes  to  members  of  the  general  assembly 
and  to  state  officers,  and  it  was  not  found 
by  the  court  that  the  company  contemplated 
doing  this,  but  only  that  it  had  given  such 
passes  to  some  former  members  of  the  gen- 
eral assembly  and  to  some  former  state 
officers,  and  that  the  petitioner  was  appre- 
hensive" that  it  would  grant  such  passes  to 


members  of  the  general  assembly  and  state 
officers  then  about  to  be  elected,  it  was  held 
that  there  was  not  sufficient  ground  for  in- 
terference by  injunction.  The  giving  and 
accepting  of  such  passes,  and,  especially  in 
respect  to  judicial  officers,  strongly  con- 
demned. Qoodwin  V.  New  York,  New  Haven 
and  Hartford  B.  B.  Co.,  43  Conn.,  494,  1876; 
11  Amer.  R'y  Hep.,  9. 

46.  Interference  with  footway  to  railway 
station.  A  bill  was  filed  to  restrain  a  rail- 
way company  from  placing  an  obstruction 
partly  on  a  public  footway  and  partly  on 
land  belonging  to  the  plaintiff,  a  rival  rail- 
way company,  so  as  to  block  up  the  access 
to  a  station  of  the  plaintiff,  and  alleged  that 
the  injury  to  the  traffic  by  allowing  the  ob- 
struction to  remain  would  be  irreparable, 
and  that  the  act  was  done  without  color  of 
title  by  the  defendant.  Held,  that  this  was 
one  of  the  exceptional  oases  in  which  this 
court  would  interfere  to  resti'ain  a  trespass 
by  a  stranger,  and  demurrer  overruled.  Lon- 
don and  North  Western  By  Co.  v.  Lancashire 
and  Yorkshire  B'y  Co.,  Law  Reports,  4  Equity 
Cases,  174.    18G7. 

47.  Levee.  Where  the  right  to  an  injunc- 
tion turns  wholly  upon  the  validity  of  a 
statute  granting  to  a  railway  company  the 
exclusive  right  to  certain  property,  which  is 
claimed  by  the  city  as  a  public  levee,  and  the 
use  of  the  property  is  not  materially  in  con- 
flict with  any  use  to  which  it  is  beijig  put, 
but  is  of  great  advantage  to  the  company,  a 
preliminary  injunction,  restraining  it  from 
such  use,  will  be  modified,  and  the  statute 
presumed  valid.  Portland  v.  Oregonian  R'jf 
Co.,  7  Sawyer  (U.  8.  C.  C),  122.    1881. 

48.  License  to  build  railway.  Where  a 
railway  company  had  entered  into  a  written 
agreement  for  its  right  of  way  with  the 
person  who  was  the  ostensible  owner,  and  , 
also  the  owner  of  record,  of  the  property 
over  which  the  right  of  way  was  sought, 
and,  by  virtue  of  a  license  in  such  agreement, 
entered  into  possession  and  graded  its  road- 
bed and  proceeded  to  lay  its  track,  an  in- 
junction to  restrain  it  from  the  use  of  the 
property  at  the  suit  of  the  wife  of  such 
ostensible  owner,  who  claimed  that  at  the 
time  of  making  such  agreement  she  was  the 
real  owner  of  the  property  by  deed  un- 
recorded, and  that  the  agreement  and  lioensa 
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were  made  without  Authority,  was  refused; 
it  appearing  that  she  was  cognizant  of  the 
■entry  of  the  company  and  of  its  work  upon 
the  property,  and  gave  no  notice  of  her  own- 
ership, nor  repudiated  the  agreement  or 
license,  and  the  company  was  guilty  of  no 
negligence.  Piakert  v.  Bidgefield  Park  B. 
B.  Co.,  35  N.  J.  Eq.,  316.     1874. 

49.  Location  of  railway.  An  injunction 
to  restrain  the  location  of  a  railway  refused. 
Boston  and  Me.  B.  B.  Co.  v.  Portsmouth  and 
Dover  B.  B.  Co.,  57  N.  H.,  300.     1876. 

50.  Municipal  bonds.  Upon  proper  appli- 
cation the  issue  of  negotiable  miinicipal  bonds 
will  be  enjoined,  when  the  statute  authoriz- 
ing their  issue  only  upon  certain  terms  has 
not  been  complied  with  in  matters  of  sub- 
stance. Union  Pacific  B.  B.  Co.' v.  Lincoln 
County.  3  Dillon  (U.  S.  C.  C),  300.     1873. 

61.  Operation  of  writ  beyond  the  state. 
A  court  will  not  grant  an  injunction  operat- 
ing outside  of  and  beyond  the  state,  although 
the  parties  are  before  it.  This  rule  applies 
to  a  telegraph  line.  Weatern  Union  Tele- 
graph Co.  V.  Western  and  Atlantic  B.  B.  Co., , 
8  Baxter  (Tenu.),  54.     1874. 

53.  Plank-road.  To  justify  an  injunction 
to  restrain  the  commission  of  a  trespass 
upon  real  property,  it  is  not  essential  that 
the  threatened  injury  should  be  "irrep- 
arable," but  under  the  statute  of  Indiana, 
it  is  sufficient  to  show  that  the  remedy  at 
law  is  not  as  practical  and  efficient  to  the 
ends  of  justice  and  its  prompt  administra- 
tion as'  the  remedy  in  equity;  therefore, 
when,  owing  to  the  peculiar  character  of  the 
property,  the  injury  cannot  be  fully  compen- 
sated in  damages,  an  injunction  will  be 
granted.  This  principle  applied  to  the  con- 
struction of  a  railway  over  a  plank-road. 
Clark  V.  Jeffersonville,  etc.,  B.  B.  Co.,  44 
Ind.,  243.    1873. 

53.  Public  convenience;  specific  per- 
formance. The  plaintiff,  a  land  owner,  had 
withdrawn  his  opposition  to  a  railway  bill 
in  consideration  of  the  company  agreeing  to 
make  a  road  and  an  approach  in  a  particular 
manner.  The  company  altered  the  level  of 
its  line,  and  varied  the  course  and  inclination 
■of  the  road.  The  bill  was  filed  pending  the 
works,  and  a  motion  for  injunction  had  been 
ordered  to  stand  to  the  hearing,  on  the  com- 
pany undertaking  to  abide  by  the  direction 


of  the  court  as  to  altering  its  works.  The 
railway  had  since  been  opened  for  traffic; 
held  (reversing  the  decree  of  the  master  of 
the  rolls),  that  the  plaintiff  was  entitled  to 
specific  performance,  and  th^t  the  company 
could  not  set  up  the  inconvenience  to  the 
public  by  the  interference  with  the  traffic  as 
a  reason  for  not  performing  its  agreement. 
Baphael  v.  Thames  Valley  B'y  Co.,  Law  Re- 
ports, 3  Chancery  Appeal  Cases,  147.     1867. 

64.  Quieting  title.  Upon  payment  of  the 
amount  found  against  the  railway  company 
on  account  of  its  title  under  a  bill  filed  to 
settle  its  rights  to  certain  property  in  litiga- 
tion, it  was  entitled  to  a  perpetual  injunc- 
tion to  pi-event  further  disturbance  thereof 
and  to  have  the  title  confirmed.  Taylor  v. 
Central  B.  B.  Co.,  67  Ga.,  133.     1881. 

55.  Slaughter-house.  A  sp3Cial  injunc- 
tion to  restrain  the  erection  of  a  proposed 
abattoir  and  slaughtering-house  will  not  be 
granted  where  the  affidavits  do  not  establish 
the  fact  that  they  will  be  a  nuisance.  Sellers 
V.  Pa.  B.  B.  Co.,  10  Philadelphia,  319.     1875. 

66.  Stopping  "operation"  of  railway. 
The  "  operations  of  a  railway,  "  as  referred 
to  in  §  3391,  Code,  mean  the  operations  of  a 
constructed  railway,  and  not  the  operations 
of  a  railway  company  in  constructing  a  rail- 
road. Johnson  v.  Chicago,  Milwaukee  and 
St.  Paul  B'y  Co. ,  58  la. ,  537.     1 833. . 

67.  Street  railways.  A  preliminary  in- 
junction is  never  granted  unless  the  act 
threatened  to  be  done  will  inflict  an  irrepa- 
rable injury  on  the  complainant.  This  rule 
applied  to  the  dissolution  of  an  injunction 
against  a  coach  company  in  a  suit  where 
the  coach  company  was  charged  with  in- 
terference with  the  operation  of  a  street 
railway.  Citizens'  Coach  Co.  v.  Camden 
Horse  B.  B.  Co.,  39  N.  J.  Eq.,  399.     1878. 

5S.  —  An  injunction  having  been  issued 
to  restrain  a  street  railway  company  from 
laying  its  track  on  a  certain  tract  of  land, 
and  the  right  depended  upon  a  dedication 
which  gave  color  to  the  claim  of  complain- 
ant, held,  that  the  injunction  would  not  be 
dissolved  upon  answer,but  would  be  retained 
until  the  final  hearing.  Camden  and  At- 
lantic B.  B.  Co.  v.- Atlantic  City  Passenger 
B.  B.  Co.,  36  N.  J.  Eq.,  69.     1875. 

59.  —  The  city  of  Philadelphia  is  a  com- 
petent party  to  a  biU  to  restrain  an  illegal 
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use  of  a  public  highway  by  an  attempt  to  lay 
a  passenger  railway  track  thereon.  Phila- 
delphia V.  Thirteenth  and  Fifteenth  Sts.  R'y 
Co.,  8  Philadelphia,  648.     1871. 

00.  Streets.  A  court  of  equity  will  not 
assume  jurisdictioii  to  enjoin  the  use  of  a 
railroad  track  upon  a  public  street  until  the 
adjoining  land  owner's  damages  shall  have 
been  assessed  and  paid  under  the  Eminent 
Domain  Act,  even  though  the  railway  com- 
pany may  be  insolvent.  Peoria  and  Rook 
Island  P'y  Co.  v.  Sohertz,  84  111.,  133,  1876; 
16Amer.  R'y  Rep.,  484. 

Gl.  —  The  fee  of  streets  being  In  the  city 
where  they  are  located,  and  the  city  having 
the  power  to  contrcll  and  regulate  their  use, 
a  court  of  equity  will  not,  at  the  suit  of  an 
individual,  enjoin  a  railway  company  from 
opeMting  its  road  laid  in  the  street  without 
the  permission  of  the  city,  but  will  leave  the 
redress  to  the  public  authorities.  Patterson 
V.  Chicago,  Danville  and  Vincennes  R.  R. 
Co.,  75  111.,  588.     1874. 

62.  —  A  complaint  against  a  railway  com- 
pany alleging  that  the  plaintiffs  are  owners 
of  lots  abutting  on  a  certain  street  in  a  City, 
that  the  dejfendant  has  taken  possession  of 
said  street  in  front  of  said  lots,  and  has  laid 
down  its  railway  thereoti  and  used  the  same, 
but  not  alleging  that  the  defendant  intends 
or  threatens  to  continue  such  use,  does  not 
show  a  good  ground  for  an  injunction  to 
prevent  the  defendant  from  continuing  to 
maintain  and  use  such  railway.  Roelker  v. 
St.  Louis  and  Southeastern  R'y  Co.,  50  Ind 
137.     1875. 

03.  Taxes;  Judgmant.  A  judgment  re- 
straitiing  the  collection  of  certain  taxes  and 
for  $ costs  is  valid.  Pittsburgh,  Cincin- 
nati and  St.  Louis  R'y  Co.  v.  Town  of  Ell- 
wood,  79  Ind.,  806.     1881. 

01.  Telegraph  lino.  Where  there  is  no 
irreparable  injury  alleged  beyond  a  general 
averment  of  a  breach  of  contract,  a  coUrt  of 
equity  will  not  iritierfere.  Western  Union 
Tel.  Co.  V.  Philadelphia  and  Reading  R.  R. 
Co.,  9  Philadelphia,  494.     1873. 

C5.  —  An  injunction  was  issued  to  restrain 
a  railway  company  from  removing  telegraph 
wires  from  its  premises  until  the  right  of 
the  telegraph  conit>ahy  under  an  agreement 
should  be  adjudicated.  Atlantic  and  Ohio 
Tel.  Co.  V.  Philadelphia,  Qermantown  and 


Norristown  R.  R.  Co.,  8  Philadelphia,  246, 
-1871.  ' 

GO.  To  restrain  application  to  parliamont 
for  a  special  act.   A  railway  company,  as  the 
teniis  of  being  permitted  to  proceed  with 
certain  works,  pending  a  trial  at  law  of  the 
question  whetlier  such  works  were  in  con- 
formity with  the  act  of  parliament,  under- 
took to  deal  with  the  works  as  the  court 
should  afterwards  direct.    Before  the  trial 
had  taken  place,  the  company,  without  no- 
tice to  the  other  parties  in  the  cause,  peti- 
tioned the  house  of  commons  for  leave  to 
bring  in  a  bill,  one  of  the  clauses  of  which 
proposed  to  provide  that,  in  all  proceedings 
at  law  and  in  equity,  the  works  which  had 
been  done  should  be  considered  as  a  compli- 
ance with  the  act  of  parliament,  and  that 
there  should  be  no  power  at  law  or  in  equity 
to  compel  the  removal  thereof.    The  petition 
was  received,  and  ithe  bill  containing  such 
clause  was  introduced  into  the  house  of  coiii- 
mons.    Held,  by  the  lord  chancellor,  that, 
although  the  conduct  of  the  company  wan  &, 
violation  of  the  undertal^ing  entered  into  by 
them,  the  court  had  no  jurisdiction  to  re- 
strain them  from  further  soliciting  the  bill, 
which,  having  been  entertained  by  the  house 
of  commons,  had  become  the  proceeding  of 
the  legislature,  and  not  of  the  petitioners. 
Attorney-Oeheral  v.  Manchester  and  Leeds 
R'y  Co.,  1  Eiig.  R.  R.  &  Canal  Cases,  430; 
8  Jurist,  879.     1838. 

07.  To  restrain  conveyance  of  railway. 
The  plaintiff,  one  of  several  bondholders, 
secured  by  a  mortgage  upon  the  franchises 
and  other  property  of  the  Boston,  H.  and  B. 
R.  R.  Co.,  sought  to  enjoin  a  part  of  the  de- 
fendants from  conveying  to  the  New  Eng- 
land R.  R.  Co.,  another  defendant,  so  much 
of  the  property  formerly  belonging  to  the 
Boston,  H.  and  E.  R.  R.  Co.  as  was  located 
vi'ithin  this  state.  The  property  consisted  of 
the  franchises,  lands,  buildings,  road-bed 
and  superstructure.  The  defendant  H. 
claimed  to  be  a  trustee  under  the  mortgage, 
ahd  the  complaint  alleged  that  he  was 
claiming  and  acting  as  such  without  legal 
authokty,  and  was  about  to  convey  to  the 
New  England  R.  R.  Co.  the  property  de- 
scribed in  the  mortgage.  Held,  that  there 
being  nothing  that  could  be  carried  out  of 
the  sti*te,  and  no  suggestion  that  the  defend- 
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ants  inteSnded  to  remove  or  injure  the  prop- 
erty in  any  manner,  an  injunction  was  not 
necessary  in  order  to  have  the  property  re- 
main secure  to  abide  the  event  of  the  suit. 
McHugh  V.  Boston,  Harlem  and  Erie  Ji.  R. 
Co.,  66  Barbour,(N.  Y.),  612.     1S73. 

68.  To  restrain  Interference  with  right 
of  way ;  where  no  interference  was  threat- 
ened. Where  an  action  is  brought  by  a 
railway  company  in,  possession  of  the  right 
of  way  through  a  tract  of  land,  and  using 
it  for  its  track  and  telegraph  line,  to  I'estrain 
the  owner  of  the  land  from  interfering  with 
its  posssssion  and  use  of  the  right  of  way, 
and  upon  the  trial  the  plaintiff  offers  ho 
testimony  tending  to  show  that  defendant 
ever  had  interfered,  or  threatened,  or  was 
likely  to  interfere  therewith,  a  demurrer  to 
the  evidence  is  properly  sustained.  St. 
Joseph  and  Denv6r  B.  JJ.  Co.  v.  Dryden,  17 
Kans.,  378.     1876. 

G9.  —  Proof  that  the  defendant  asserted 
that  a  railway  company  did  not  own  a  cer- 
tain right  of  way,  that  he  was  going  to  have 
the  right  of  vray  adjusted,  and  recover  dam- 
ages therefor,  is  not  sufficient  evidence'  of  a 
threat  or  danger  of  violent  interference  to 
sustain  an  action  of  injunction  agaiiist  the 
defendant.     lb. 

70.  To  restrain  prosecution  of  worl£S  of 
improTemfent.  The  court,  in  exercising  its 
jurisdiction  to  prevent  companies,  intrusted 
by  the  legislature  with  large  powers,  from 
acting  in  a  manner  prejudicial  to  the  rights 
of  individuals  on  the  one  hand,  will,  on  the 
other,  be  careful  not  to  assist  peirsons  in 
availiiig  themselves  of  any  omission  in  such 
pdwei's,  for  the  purpose  of  giving  effect  to 
exorbitant  claims  against  the  companies. 
Bell  V.  Hull  and  Selby  R'y  Co.,  1  Eng.  R.  R. 
&  Caiial  Cases,  616.    1839. 

71.  To  restrain  sale  of  bonds,  etc.;  cred- 
itor holding  unliquidatied  demand.  A  cor- 
poration will  not  be  enjoined  from  issuing 
bonds  or  selling  personal  pl'operty  on  com- 
plaint of  a  creditor,  riot  holding  a  lien  or 
other  legal  claim  agaiiist  the  property; 
much  less  upon  a  claim  for  unliquidated 
damages  on  a  guaranty.  Erie  Ry  Co.  v. 
Wilkesbarre  Coal  Co.,  9  Philadelphia,  363. 
1873. 

72.  Trespass.  The  jii'risdiction  of  a  court 
of  equity  to  enjoin  trespasses  to  real  estate, 


though  of  recent  origin,  is  now  firmly  estab- 
lished; but  the  court  will  never  exercise 
this  power,  unless  the  party  complaining  ' 
sho^^'s  a  clear  title,  legal  or  equitable,  and  an 
injury  not  capable  of  prevention  otherwise. 
Boulo  V.  New  Orleans,  Mobile  and  Texas  R. 
R.  Co.,  55  Ala.,  480.     1876. 

73.  —  The  Hudson  Tunnel  R.  R.  Co., 
claiming  to  be  a  corporation  organized  under 
the  general  railroad  laiw,  having  entered 
upon  land  of  complainants  without  their 
consent,  and  having  rnade  lai:ge  excavations 
therein,  were  restrained  from  further  prose- 
cuting the  work  until  compensation  should 
be  made.  Morris  and  Essex  R.  R.  Co.  v. 
fludson  Tunnel  R.  R.  Co.,  35  N.  J.  Eq.,  384. 
1874. 

74.  Vendor  ia,nd  vendee.  The  defendant 
entered  into  an  aigreenieht  with  a  land  holder 
for  the  purchase  of  lands  on  the  line  of  the 
railway,  and  before  acceptance  of  title  or 
payment  tendered,  or  deposit  of  the  purchase 
money,  entered  upon  the  land.  Held,  by 
the  vice-cliancellor,  that  such  entry  was  il- 
legal. But  held  by  the  vice-chancellor,  and 
by  the  lord  chancellor,  affirming  his  honor's 
decision,  that  this  was  not  a  oas&  within 
its  special  act  of  incorporation;  that,  on 
payment  of  the  pux'chase  money  into  the 
court  in  which  the  bill  was  filed,  the  com- 
pany was  entitled  to  enter ;  and  that  an  in- 
junction, which  had  been  Obtained  ex  parts, 
should  thereupoif  be  dissolved.  Hyde  v. 
Great  Western  R'y  Co.,  1  Eng.  R.  R.  &  Canal 
Cases,  377.     1836. 

75.  Waste;  practice.  An  injunction  to 
restrain  the  pulling  down  of  houses  granted 
on  ex  parte  motion,  although  the  defendant 
had  appeared.  Petley  v.  Eastern  Counties 
R.  R.  Co.,  8  Simons  (Eng.  Ch.),  488.    '1.839. 


V.  DaSiaqes. 


76.  Attorney's  fees.  In  a  suit  oh  a  bond, 
executed  in  an  injunction  suit  in  the  circuit 
court  of  the  United  States,  conditioned  to 
pay  all  damages  or  costs  that  may  be  occa- 
sioned by  the  injunction,  the  word  "  dam- 
ages" will  be  taken  to  include  reasonable 
counsel  fees  actually  paid.  Hannibal  and 
St.  Joseph  R.  R.  Co.  v.  Sliepley,  1  Mo.  App., 
254.     1876. 
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77.  —  Where  a  petition  asked  that  certain 
taxes  upon  the  lands  of  plaintiff  be  declared 
illegal  and  void,  and  to  constitute  no  lien 
upon  the  lands,  and  that  an  injunction  issue 
restraining  their  collection,  it  was  held  that 
the  injunction  was  only  auxiliary  to  the 
other  relief  asked,  and,  no  motion  having 
been  made  to  dissolve  the  injunction  granted^ 
which  was  dissolved  only  upon  the  final 
hearing,  that  the  amount  expended  by  the 
defendant  for  attorney's  fees  in  defending 
the  action  could  not  be  recovered  in  an  ac- 
tion on  the  injunction  bond.  Carroll  County 
V.  Iowa  Railroad  Land  Co.,  53  la.,  685, 
1830;  31  Amer.  R'y  Rep.,  173. 

78.  Discontinuance  of  suit.  Damages 
will  not  be  allowed  for  the  suing  out  of  an 
injunction  where  the  writ  was  properly  al- 
lowed, although  the  petitioner  has  discontin- 
ued the  action.  New  York,  Went  Shore  and 
Buffalo  Ry  Co.  v.  Oinerod,  29  Hun  (N.  Y.), 
374.     1883. 

79.  Judgment.  On  dissolution  of  an  in- 
junction judgment  cannot  be  rendered  on 
the  bond  under  the  Revised  Statutes  of 
Texas.  Texas  and  New  Orleans  R'y  Co.  v. 
White,  57Tex.,  129.     1883. 

80.  I'roflts;  street  railway.  Where  a 
borse-railway  company  was  enjoined  from 
extending  its  track  to  a  certain  point,  and 
tlie  injunction  was  dissolved,  tlie  company 
claimed  damages  from  a  loss  of  profits  that 
might  have  been  realized.  The  evidence  re- 
lied on  was  the  increase  of  business  after 
the  extension.  It  also  appeared  that  the 
company  had  another  line,  parallel  with  the 
extension  and  near  the  same,  and  that  no 
accounts  wei-e  kept  of  the  profits  as  to  the 
extension,  the  fare  being  five  cents  for  any 
distance.  It  was  held  that  no  damages 
could  be  assessed  for  such  profits,  they  being 
speculative  and  too  remote  and  uncertain. 
Chicago  City  R'y  Co.  v.  Howison,  86  111., 
215.    1877. 

81.  —  This  case  is  to  be  distinguished 
from  cases  where  a  busifaess  is  built  up  or 
established  so  as  to  furnish  a  basis  for  esti- 
mating damages.  In  such  cases  damages 
are  recoverable  for  loss  of  profits  where  the 
parly  is  prevented  from  exercising  his  busi- 
ness, but  not  where  the  business  has  not 
been  established.  Damages  for  profits  of  a 
railway  never  built  are  not  recoverable.    76. 
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82.  Costs,  The  supreme  court  will  not  try 
an  appeal  when  nothing  is  involved  but  the 
costs  of  the  case.  State  v.  Richmond  and 
Danville  R.  R.  Co.,  74  N.  C,  337,  1876;  Gray 
V.  Atlantic  and  North  Carolina  R,  R.  Co., 
77  ib.,  299,  1377. 

83.  Dissolution  of  Injunction.  A  judg- 
ment dissolving  a  temporary  injunction  and 
for  costs,  but  not  otherwise  disposing  of  the 
subject  matter  of  litigation,  is  not  a  final 
judgment,  and  will  not  support  an  appeal. 
International  and  Oreat  Northern  R.  R.  Co. 
V.  Smith  County,  58  Tex.,  74.     1883. 

84.  —  Prior  to  the  taking  effect  of  the 
Code  of  1873,  an  appeal  did  not  lie  from  an 
order  of  a  judge  of  the  supreme  court  dis- 
solving an  injunction.  Nor  under  §  8165  of 
the  Code  of  1873,  would  an  appeal  lie  from 
an  order  made  before  said  section  took  effect. 
The  section  is  not  retroactive.  Davenport  v. 
D.  and  St.  P.  R'y  Co.,  37  la.,  634.     1873. 

85.  Order  refusing  writ.  The  oases  which 
hold  that,  on  an  appeal  from  an  order  re- 
fusing a  preliminary  injunction,  the  case 
must  be  heard,  on  the  appeal,  on  the  same 
fawts  that  were  before  the  court  of  chancery, 
do  not  deprive  the  appellate  court,  on  the 
hearing  of  the  appeal,  of  the  right  to  exer- 
cise that  discretion  upon  which  the  allow- 
ance or  refusal  of  an  injunction  rests.  Ter- 
hune  V.  Midland  R.  R.  Co.,  38  N.  J.  Eq.,  818. 
1883. 

86.  Premature  appeal.  An  appeal  from 
the  allowance  of  an  injunction  is  premature 
before  the  amount  of  the  injunction  bond 
has  been  fixed.  Jefferson  and  Lake  Pontchar- 
train  R.  R.  Co.  v.  New  Orleans,  30  La.  An., 
311.    1878. 

87.  Right  of  appeal.  An  appeal  cannot 
be  taken  from  the  court  of  common  pleas 
upon  an  order  granting  or  dissolving  an  in- 
junction. Patten  v.  N.  Y.  Elevated  R.  R. 
Co.,  67  N.  Y.,  484.     1876. 

88.  Writ  of  error.  A  writ  of  error  lies 
immediately  to  the  granting  or  refusal  of  an 
injunction.  Sheibley  v.  Qa.  Southern  R.  B. 
Co.,  65  Ga.,  107.     1880. 

89.  —  A  writ  of  error  does  not  operate  as 
a  supersedeas.  Doyle  v.  Wisconsin,  94  U. 
S.,  50,  1876;  Dunmeyer  v.  Kansas  Paoiflo 
R'y  Co.,  39  Kans.,  185,  1883. 
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YII.  General  matfees. 

90.  Delay  caused  by  injunction;  ri^Iits 
of  party  delayed.  .  Where  a  city  granted  a 
license  to  a  railway  company  to  build  its 
road  across  the  streets,  upon  an  express  con- 
dition that  the  tracks  authorized  should  be 
constructed  within  one  year  from  the  time 
of  the  grant,  and  the  company  was  pre- 
vented from  completing  its  track  within  the 
year  by  reason  of  injunctions,  and  also  by 
the  police  officers  of  the  city,  acting  under 
the  direction  of  the  mayor,  it  was  held,  the 
right  of  the  company,  under  the  grant,  was 
not  lost,  and  the  city  might  be  enjoined 
from  interfering  with  the  laying  of  the, 
track  after  tiie  expiration  of  the  year,  when 
it  is  apparent  that  the  same  would  have 
been  completed  within  the  time  limited  had 
it  not  bfeen  prevented  by  operation  of  law 
and  the  acts  of  the  city  authorities.  Chi- 
cago V.  Chicago  and  Western  Indiana  R.  R. 
Co.,  105111.,  73,  1882;  10  Amer.  &  Eng.  E. 
R.  Cases,  306. 

91.  Delay  in  applying  for  writ.  An  in- 
junction will  not  be  granted  to  restrain  a 
railroad  company  from  the  use  of  land  taken 
by  it  some  fifteen  years  before  the  filing  of 
the  bill,  and  used  continuously  afterward, 
even  though  the  land  belonged  to  a  feme 
covert  and  the  company  had  neither  paid 
for  it  nor  tendered  a  bond  to  secure  the  pay- 
ment of  the  damages.  Seal  v.  Northern 
Central  Ky  Co.,  1  Pearson  (Pa.),  547.     1868. 

92.  Estoppel.  A  land  owner  who  stands 
by  and  without  objection  sees  a  canal  ex- 
cavated on  his  land  by  the  drainage  commis- 
sioners, without  making  a  claim  for  dam- 
ages, is  not  entitled  to  an  injunction  to 
restrain'the  use  of  the  canal.  Jefferson  and 
Lake  Pontchartrain  R.  R.  Co.  v.  New  Or- 
leam,  81  La.  An.,  478.     1879. 

93.  Federal  court.  Where  the  United 
States  court  acquires  prior  jurisdiction  of  a 
case  by  removal  or  otherwise,  and  after- 
wards parties  institute  proceedings  in  state 
courts  that  will,  if  successful,  defeat  the  ju- 
risdiction of  the  United  States  court,  or  de- 
prive plaintiffs  therein  of  all  benefit  of  any 
decree  or  judgment  rendered  in  their  favor, 
the  United  States  courts  may  by  injunction 
lay  hands  on  the  parties  and  control  their 
proceedings,  although  proceedings  in  a  state 
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court  may  be  thus  indirectly  stayed  or 
ended ;  yet  §  730  of  the  United  States  Revised 
Statutes  prohibits  the  granting  of  injunc- 
tions except  in  bankruptcy  cases  when  the 
state  court  has  regularly  acquired  jurisdic- 
tion of  the  case;  and  in  this  case  the  injunc- 
tion was  refused.  Missouri,  Kansas  and 
Texas  R.  R.  Co.  v.  Scott,  13  Federal  Re- 
porter, 793.     1882. 

94.  —  Section  720  of  the  Revised  Statutes 
of  the  United  States,  providing  that  the  writ 
of  injunction  shall  not  be  granted  by  any 
court  of  the  United  States  to  stay  proceed- 
ings in  any  state  court,  except  in  cases  of 
bankruptcy,  prohibits  the  federal  courts 
from  enjoining  a  suit  in  a  state  court  be- 
cause of  the  unconstitutionality  of  a  statute 
upon  which  that  suit  is  founded.  The 
proper  remedy  is  by  writ  of  error.  Rens- 
selaer and  S.  R.  R.  Co.  v.  Bennington  and 
Rutland  R.  R.  Co.,  18  Federal  Reporter,  617. 
1883. 

95.  Future  damages;  jurisdiction.  In 
determining  the  question  of  .  jurisdiction, 
where  the  amount  is  essential,  damages  that 
will  accrue  unless  the  injunction  issues  may 
be  considered.  Oay  v.  New  Orleans  Pacific 
R.  R.  Co.,  31  La.  An.,  274.     1879. 

9G.  Jurisdiction.  Under  §  4,  ch.  86,  acts 
of  the  twelfth  general  assembly,  the  circuit 
court  possessed  no  power  to  grant  an  injunc- 
tion, or  other  chancery  jurisdiction.  Cum- 
mings  v.  Des  Moines,  Winter  set,  etc.,  R.  R. 
Co.,  86  la.,  173.     1873. 

97.  —  quo  warranto. '  Under  the  consti- 
tution of  Wisconsin,  no  original  equity  juris- 
diction (except  to  issue  the  writ  of  injunc- 
tion) is  conferred  on  the  supreme  court,  or 
can  be  conferred  upon  it,  by  act  of  the  legis- 
lature. But  the  court  may  issue  a  writ  of 
(/mo  warranto  against  a  corporation.  State 
V.  West  Wisconsin  Ry  Co.,  34  Wis.,  197, 
1874;  6  Amer.  R'y  Rep.,  243. 

98.  Mandatory  writ.  A  mandatory  in- 
junction, restraining  a  railway  company 
from  refusing  to  transport  coal  upon  certain 
terms,  refused  till  the  final  hearing.  Mo- 
canaqua  Coal  Co.  v.  Northern  Central  R^y 
Co.,  9  Philadelphia,  250.     1873. 

99.  Notice  by  telegraph.  A  notice  by 
telegraph  of  the  granting  of  an  injunction  is 
sufiScient  to  place  the  party  disregarding 
such  notification  in  contempt,  provided  such 
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notice  proceed  from  a  source  entitled  to 
credit,  and  inform  the  defendant  clearly  and 
plainly  from  what  act  he  must  abstain. 
Cape  May  and  Schellenger's  Landing  R.  E. 
Co.  V.  Johnson,  85  N.  J.  Eq.,  423,  1883; 
9  Amer.  &  Eng.  R.  R.  Cases,  476.  ' 

100.  Practice.  Practice  upon  injunctions 
and  discovery  of  evidence  determined.  Cen- 
tral Cross  Town  S.  B.  Co.  v.  Bleecker  St. 
R.  R.  Co.,  49  Howard's  Practice  (N.  Y.), 
233,  1875;  Same  v.  Same,  53  ib.,  45,  1877; 
Coffin  'v.  Prospect  Park  and  Coney  Island 
B.  R.  Co.,  61  ib.,  103,  1881. 

101.  —  Injunction  refused  under  the  facts 
of  the  case.  Central  R.  R.  and  Banking  Co. 
V.  Flanders,  51  Ga.,  553.     1874. 

103.  Preliminary,  An  order  granting  a 
preliminary  injunction  upon  complaint  and 
answer  and  affidavits  of  the  parties  will  not 
be  reversed  where  it  does  not  appear  that 
there  was  an  abuse  of  discretion,  even  if 
most  of  the  facts  stated  in  the  complaint 
and  plaintiff's  affidavits  are  denied  in  the 
defendant's  answer  and  in  his  affidavits. 
Coolot  V.  Central  Pacific  R.  R.  Co.,  53  Cal., 
65,  1877;  21  Amer.  R'y  Rep.,  311. 

103.  —  A  wrong  which  is  a  mere  tech- 
nical invasion  of  complainant's  rights,  and 
does  not  threaten  serious  injury,  will  not 
lay  a  ground  for  a  preliminary  injunction. 
This  principle  applied  to  an  application  for 
an  injunction  to  restrain  the  storing  of  cars 
upon  complainant's  land.  Wdkeman  v.  New 
York,  Lake  Erie  and  Western  R.  R.  Co.,  33 
N.  J,  Eq.;  496,  1883';  10  Amer.  &  Eng.  E.  R. 
Cases,  342. 

104.  Procured  by  stockholder  at  Instance 
of  rival  company.  Where  a  plaintiff  filed 
a  bill  on  behalf  of  himself  and  all  other 
shareholders  in  a  railway  company,  and 
sought  an  injunction  to  restrain  the  com- 
pany from  running  steam  vessels  in  a  ndan- 
ner  which  he  alleged  to  be  ultra  vires,  but 
admitted  on  cross-examination  that  he  was 
a  shareholder  in  a  rival  company,  and  insti- 
tuted the  suit  by  the  direction  of  the  latter 
company,  who  indemnified  him  against 
costs,  held,  that  the  bill  was  an  imposition 
on  the  court,  and  was  properly  dismissed 
with  costs.  Forrest  v.  Manchester  R'y  Co., 
4  De  Gex,  Fisher  &  Jones,  126;  65  Eng.  Ch., 
135.  1861.  See,  alao,  Rogers  v.Oueford  R'y  Co., 
3  De  Gex  &  Jones,  663 ;  59  Eng.  Ch.,  660.  1861. 


105.  Res  adjudicate.  An  injunction  hav- 
ing been  issued  by  a  state  court  and  perpetu- 
ated by  the  decree  of  the  supreme  court  of 
the  state,  and  a  similar  injunction  having 
been  granted  as  between  the  same  parties 
with  regard  to  the.  same  subject  matter  in  a 
new  suit,  by  a  court  of  the  same  state,  and  re- 
moved to  the  federal  court,  the  matter  will 
be  treated  by  that  court  as  a  thing  adjudged, 
and  the  injunction  perpetuated.  New  Or- 
leans, etc.,  R.  R.  Co.  V.  New  Orleans,  14  Fed- 
eral Reporter,  378.    1878, 

106.  Sunday.  A  writ  of  injunction  may 
lawfully  issue  on  a,  Sunday,  in  case  of  neces- 
sity. A  writ  may  therefore  issue  to  prevent 
the  construction  of  a  railway  on  Sunday 
upon  a  public  street.  Langabier  v.  Fair- 
hwry,  Pontiac  and  Northwestern  R.  R.  Co., 
64111.,  243.     1873. 

107.  Tax-payer,  A  bill  to  restrain  the 
misapplication  of  public  funds  cannot  be 
brought  by  two  or  more  tax-paying  com- 
plainants on  their  sole  behalf,  when  they 
have  no  other  interest  in  the  question  to  be 
determined  than  that  which  arises  from  a 
liability  to  pay  taxes.  A  bill  for  this  pur- 
pose may  be  maintained  if  the  complainants 
sue  on  behalf  of  themselves  and  all  others 
in  the  same  situation.  Packard  v.  Comm'rs 
of  Jefferson  County,  2  Colo.,  338.    1874. 


INJURIES  CAUSING  DEATH. 

See  Death;  Evidence:;  Injuries  to  Fassenoebs;  In- 
juries TO  Persons  oh  the  Traok. 

1.  Abatement,  Where,  after  commencing 
an  action  to  recover  for  injuries  sustained, 
the  plaintiff  diei^,  and  his  administrator  is 
substituted,  he  may,  as  such,  recover  the 
amount  due  his  decedent  at  the  time  suit 
was  brought,  including  compensation  for 
his  bodily  pain  and  suffering.  Muldowney 
V.  Illinois  Central  R'y  Co.,  36  la.,  463.    1873. 

3.  —  The  proviso  to  art.  1044,  R.  S.,  does 
not  affect  the  rights  of  a  personal  represent- 
ative of  a  deceased  plaintiff,  who,  while 
living,  had  sued  for  a  personal  injury  and  re- 
covered judgment  therefor  in  the  district 
court ;  his  rights  remain  as  they  existed  be- 
fore the  enactment.  The  cause  of  action  is 
merged  in  the  judgment  of  the  district  court, 
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which  survives,  and  is  not  vacated  or  opened 
by  writ  of  error  or  appeal,  but  remains  valid 
and  subsisting  until  set  aside,  and  constitutes, 
in  favor  of  the  administrator,  a  cause  of 
action.  Qalveston  City  Ry  Co.  v.  Nolan,  53 
Tex.,  139,  1880;  3  Amer.  &  Eng.  R.  R.  Cases, 
387..  ■ 

3.  Administration.    A  surrogate,  in  issu- 
'  ing  letters  of  administration,  has  authority 

and  discretion  to  limit  the  powers  conferred 
upon  the  administrator.  Where,  therefore, 
such  letters  contained  the  clause,  "  These 
letters  are  issued  with  limited  authority  to 
prosecute  only,  and  not  with  power  to  collect 
or  compromise,"  held,  that  the  surrogate  had 
power  to  insert  the  limitation.  Martin  v. 
Dry  Dock,  etc.,  R.  k.  Co.,  93  N.  Y.,  70.   1883. 

4.  —  foreign  administrator.  A  foreign 
administrator  may  maintain  an  action  in  Il- 
linois against  a  railway  company  to  recover 
damages  for  causing  the  death  of  the  intes- 
tate through  negligence.  Wabash,  St.  Louis 
and  Padfia  R'y  Co.  v.  Shacklet,  105  111.,  364, 
1883 ;  Wabash,  St.  Louis  and  Pacific  B'y  Co. 
V.  Shacklett;  10  Brad  well  (111.),  404,  1883. 

6.  —  An  administrator  appointed  in  an- 
other state  or  territory  can  maintain  an  ac- 
tion in  Kansas  under  §  423  of  the  Code  of 
Civil  Procedure.  Kansas  Pacific  IVy  Co.  v. 
Cutter,  16  Kans.,  568.    1876. 

6.  —  An  administrator  may  be  appointed 
in  New  York  to  sue  for  damages  resulting 
from  ?the_  killing  of  his  intestate  in  New 
Jersey.  Stallknecht  v.  Pennsylvania  R.  R. 
Co.,  13  Hun  (N.  Y.),  451.     1878. 

J.  —  The  jurisdiction  of  the  court  appoint- 
ing an  administrator  cannot  be  assailed  in 
an  action  by  such  administrator  for  damages 
occasioned  by  the  death  of  the  intestate. 
Holmes  V.  Oregon  and  California  R.  R.  Co., 
7  Sawyer  (U.  S.  C.  C),  380;  5  Federal  Re- 
porter, 523,  1881;  9  ib.,  239,  1881. 

8.  —  A.  died  in  New  Jersey  from  injuries 
there  received,  for  which,  if  death  had  not 
ensued,  B.,  the  party  inflicting  them  would 
have  been  liable  to  an  action  for  damages. 
The  statute  of  that  state  provides  that  such 
an  action  may  be  brought  against  the  party 
by  the  personal  representative  of,  the  de- 
ceased. C,  appointed  under  the  laws  of 
New  York,  administratrix  of  A.,  brought, 
in  a  court  of  the  latter  state,  a  suit  against 
B.,  which,  by  reason  of  the  citizenship  of 


the  parties,  was  removed  to  the  circuit  court 
of  the  United  States.  Held,  1.  That  the 
suit  can  be  maintained,  the  I'ight  of  action 
not  being  limited  by  the  statute  to  a  personal 
representative  of  the  deceased  appointed  in 
New  Jersey  and  amenable  to  her  jurisdic- 
tion. 2.  That  distribution  of  moneys  ^re- 
covered by  C.  from  B.  may  be  enforced  by 
the  courts  of  New  York  in  the  manner  pre- 
scribed by  that  statute.  Dennick  v.  Railroad 
Co.,  108  U.  S.,  11,  1880;  1  Amer.  &  Eng.  R. 
R.  Cases,  309. 

9.  Common  law.  In  the  absence  of  a  stat- 
ute, damages  cannot  be  recovered  by  a 
father  from  a  railroad  company  for  causing 
the  death  of  a  minor  son.  Sullivan  v.  Union 
Pacific  R.  R.  Co.,  2  Federal  Reporter,  447;  1 
McCrary  (U.  S.  C.  C),  301.     1880. 

10.  — Although  an  action  may  not  lie  at 
common  law  to  recover  damages  for  the 
death  of  a  person,  it  will  at  the  civil  law, 
and  therefore,  semble,  that  it  w-ill  in  ad- 
miralty. Holmes  v.  Oregon  and  California 
R'y  Co.,  5  Federal  Reporter,  75.     1880. 

11.  Constitutional  law.  The  statute  au- 
thorizing suit  for  an  injury  resulting  in 
death  was  not  abrogated  by  the  provision  of 
the  constitution  of  Texas  of  1869,  upon  the 
same  subject.  Houston  and  Tex.  Central 
R'y  Co.  V.  Moore,  49  Tex.,  31, 1878;  Gohen  v. 
Texas  Pacific  R'y  Co.,  3  Woods  (U.  S.  C.  C), 
346,  1876. 

12.  —  change  in  statute.  The  statute 
gave  a  right  of  action  to  the  administrator 
of  the  decedent.  C.  was  killed  in  October, 
1871.  In  December,  1871,  an  act  was  passed 
giving  the  right  of  action  in  such  cases  to 
the  widow,  who  was  authorized  to  prosecute 
the  suit.  Held,  that  this  is  a  mere  change 
of  remedy,  and  is  not  unconstitutional,  as 
impairing  any  vested  right.  Collins  v.  East 
Tenn.,  Va.  and  Ga.  R.  R.  Co.,  9  Heiskell 
(Tenn.),  841,  1872;  20  Amer.  R'y  Rep.,  46. 

13.  Criminal  proceeding  as  a  foundation 
for  civil  action.  If  the  tort  for  which  dam- 
ages are  claimed  be  felonious,  the  plaintiff 
must  allege  and  prove  a  prosecution  there- 
for, or  a  valid  excuse  for  a  failure  to  prose- 
cute. Such  prosecution  may  be  before  suit 
brought,  at  the  time  of  the  commencement 
of  suit,  or  concurrent  therewith.  Western 
and  Atlantic  R.  R.  Co.  v.  Sawtell,  65  Ga., 
235.     1880. 


500 


INJURIES  CAUSING  DEATH. 


Criminal  Proceeding. 


14.  —  Georgia  statute.  Tlie  iiomicide  of 
a  railroad  passenger  by  means  of  a  collision 
of  the  trains  is  prima  facie  felonious.  For 
the  widow  of  the  passenger  to  recover  dam- 
ages, she  must  either  jDrosecute  for  the  felony 
as  prescribed  by  §  3970  of  the  Code,  or  make 
it  appear  that  there  is  a  good  excuse  for  her 
failure  to  prosecute.  In  requiring  the  ex- 
cuse to  be  alleged,  the  Code  virtually  re- 
quires it  to  be  proved  also,  since  it  is  a  gen- 
eral rule  of  law  that  all  material  allegations 
must  be  established  by  evidence.  The  action 
for  causing  the  death  of  a  human  being  is 
statutory,  and  is  given  on  terms.  The  terms 
must  be  complied  witli.  The  non-residence 
of  the  widow,  her  poverty,  and  her  igno- 
rance of  who  the  real  felon  is,  will  not  avail 
her  as  an  excuse,  unless  she  has  used  such 
active  diligence  to  ascertain  the  pei-petrator 
of  the  crime,  and  to  put  the  public  justice 
in  motion,  as  she  reasonably  might  have 
used  under  all  circumstances.  When  she 
cannot  afford  to  employ  agents  or  attorneys, 
and  has  vainly  sought  the  aid  of  friends,  she 
should  at  least  undertake  inquiry  by  con-e- 
spondence,  and  communicate  to  the  solicitor- 
general  of  the  circuit  whatever  relevant  in- 
formation she  might  acquire,  making  known 
to  him  her  desire  that  a  prosecution  should 
be  instituted.  Sawtell  v.  Western  and  At- 
lantio.R.  S.  Co,,  61  Ga.,  567.     1878. 

15.  Criminal  proceeding  — indictment. 
The  rule  that,  where  the  same  offense  is 
charged  in  different  counts  of  an  indict- 
ment, the  whole  indictment  may  be  sub- 
mitted to  the  jury,  with  instructions,  if  they 
find  the  defendant  guilty  upon  any  count,  to 
return  a  general  verdict  of  guilty,  is  not  ap- 
plicable in  a  case  where  one  count  of  the 
indictment  is  bad,  and  the  evidence  applica- 
ble to  such  count  is  submitted  to  the  jury 
with  the  rest,  against  the  objection  of  the 
defendant.  Commonwealth  v.  Boston  and 
Maine -B.  B.  Co.,  133  Mass.,  383,  1882;  8 
Amer.,&  Eng.  R.  R.  Cases,  297. 

IQ.  —  An  indictment  against  a  railway 
company,  under  the  St.  of  1874,  ch.  373, 
§  163,  alleged  that  at  a  certain  place  the  track 
crossed  a  highway  upon  the  same  level ;  that 
one  S.  was  traveling  on  the  highway  and  in 
the  exercise  of  due  diligence;  that  an  en- 
gine attached  to  a  freight  train  was  passing 
the  crossing ;  that  an  engine  was  coming  in 


the  opposite  direction;  that  while  the  de- 
fendant was  thus  running  the  last-named 
locomotive,  it  was  its  duty  when,  approach- 
ing such  place  of  intersection,  in  view  of 
the  position  of  the  first-named  engine  and 
train,  to  reduce  its  rate  of  speed  and  give 
proper  signals  and  warnings;  but  that  it 
neglected  to  do  so,  and  with  said  last-named 
engine  ran  over  and  killed  said  S.  Held, 
that  the  negligence  alleged  was  that  of  thd 
employes  of  the  company,  and  not  of  tlie 
corporation  itself,  and  that  the  indictment 
was  insufficient.  ^  Held,  also,  that  the  ob- 
jections to  the  indictment  were  ■  not  for 
formal  defects  apparent  on  the  face  thereof 
within  the  St.  of  1864,  ch.  250,  g  3,  and  could 
be  taken  after  the  jury  had  been  sworn. 
76. 

17.  —indictment;  assignment  of  claim. 
Where  a  statute  provides  that  a  railway  com- 
pany having  negligently  caused  the  death  of 
a  person  shall  be  fined,  and  the  fine  "shall 
go  "  to  the  heirs  of  the  deceased,  the  validity 
of  an  assignment  by  the  heirs  of  their  inter- 
est in  the  action,  and  the  equitable  rights  of 
the  assignee  to  control  the  collection  of  a 
judgment  recovered  therein,  or  to  recover 
the  money  when  collected,  are  matters  which 
afford  no  exemption  to  the  corporation  from 
its  liability  to  discharge  the  judgment.  State 
V.  Boston  and  Maine  B.  R.  Co.,  58  N.  H,,  510. 
1878. 

18.  ^  indictment ;  contributory  negli- 
gence. It  is  no  defense  to  an  indictment 
against  a  railway  company  under  the  St.  of 
1874,  ch.  373,  §  103,  for  causing  the  death  of 
a  jjassenger,  that  the  passenger  was  not  in 
the  exercise  of  due  care.  Commonwealth  v. 
Boston  and  Lowell  B.  R.  Co.,  134  Mass.,  311. 
1883. 

19.  —  indictment ;  evidence.  If  an  in- 
dictment against  a  railway  company,  under 
the  Gen.  Sts.,  ch.  63,  §  98,  and  the  St.  of  1871, 
ch.  352,  does  not  allege  that  the  neglect  on 
the  part  of  the  company  to  give  the  signals 
required  by  law  contributed  to  the  death  of 
the  pereon  killed,  evidence  of  such  neglect  is 
not  admissible.  Commonwealth  v.  Fitchburg 
B.  B.  Co.,  130  Mass.,  372.     1876. 

20.  —  In  an  indictment  under  sec.  14,  oh, 
364,  Gen.  St.,  the  fact  that  the  defendant  was 
running  its  train  in  violation  of  Gen.  St.,  ch. 
143,  §  4,  when  the  deceased  was  killed,  is 
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competent  evidence.  State  v.  Boston  and 
Maine  B.  B.  Co.,  58  N.  H.,  403.     1878; 

21.  —  indictment;  fine.  The  fine  in  such 
a  case  is  for  the  benefit  of  minor  children;  it 
will  be  in  season  if  a  guardian  be  appointed 
when  the  fine  is  imposed.    lb. 

22.  —Under  the  Gen.  Sts.,  ch.  63,  §  98,  a 
fine  is  not  recoverable  for  the  use  of  the 
next  of  kin  of  a  person,  not  a  passenger, 
who  is  killed  by  the  negligence  of  a  railway 
company  or  its  employes,  and  wlio  leaves  no 

.  widow  or  children.  Commonwealth  v.  Bos- 
ton and  Albany  B.  B.  Co.,  lai  Mass.,  86. 
1876. 

23.  —  indictment ;  form.  The  degree  of 
negligence  on  the  part  of  the  employes  of  a 
railway  company,  required  to  be  proved  on 
an  indictment  under  the  Gen.  Sts.,  ch.  63, 
§  98,  is  not  changed  by  the  St.  of  1871,  ch. 
352,  and,  on  an  indictment  under  the  latter 
statute,  if  negligence  of  the  servants  of  the 
company  is  relied  on,  gross  negligence  must 
be  averried  and  prpved.  Connmonwealth  v. 
Fitchburg  B.  B.  Co.,  130  Mass.,  373.     1876. 

24.  —  indictment ;  rate  of  speed.  An 
indictment  against  a  r'ailway  company,  on 
the  Gen.  Sts.,  ch.  63,  §  98,  charging  the  kill- 
ing of  a  person  by  reason  of  the  gross  neglect 
and  carelessness  of  its  employes  while  en- 
gaged in  its  business,  by  mnning  a  locomo- 
tive with  great,  unusual,  unreasonable  and 
improper  speed,  is  not  sustained  by  proof 
that,  at  the  time  of  the  killing,  the  engine 
was  run  at  a  high  rate  of  speed,  in  the  ab- 
sence of  evidence  that  the  employes  in  so 
doing  were  acting  in  violation  of  their  duty. 
Commonwealth  v.  Fitohhwfg  B.  B.  Co.,  136 
Mass.,  472.     1879. 

25.  —  indictment ;  signal.  If  an  indict- 
ment against  a  railway  company,  on  the 
Gen.  Sts.,  ch.  63,  §98,  and  the  St.  of  1871, 
ch.  352,  alleges  as  tlie  only  act  of  negligence, 
that  the  employes  of  the  company  ran  a  lo- 
comotive "rashly  and  without  "watch,  care 
or  foresight,  and  with  great,' unusual,  un- 
reasonable and  im"proper  speed,"  evidence  is 
inadmissible  to  show  that  the  employes  neg- 
lected to  ring  the  beU  on  the  engine  or  to 
sound  the  whistle.    lb. 

26.  —  indictment ;  use  of  track  not  be- 
longing to  company.  The  statutes  of  1874, 
eh.  373,  §  163,  imposing  a  penalty  where, 
"by  reason  of  the  negligence  or  carelessness 


of  a  railroad  corporation,  or  of  the  unfitness 
or  gross  negligence  or  carelessness  of  its 
servants  or  agents  while  engaged  in  its  busi- 
ness,"' a  life  is  lost,  applies  to  a  case  where 
such  a  company  is  using  a  railway  track 
reasonably  incident  to  the  business  in  which 
it  is  lawfully  engaged,  although  the  track  is 
not  within  the  chartered  limits  of  the  cor- 
poration, or  of  a  line  then  under  its  control, 
but  is  a  private  track  which  it  is  using  by 
the  mere  suiferance  and  license  of  its  owner. 
Commonwealth  v.  Boston  and  Lowell  B.  B.^ 
Co.,  136  Mass.,  61.     1878. 

27.  Damages.  In  determining  the  amount 
of  compensation,  much  must  be  left  to  the 
good  sense  and  sound  judgment  of  the  jury 
upon  all  the  facts  and  circumstances  of  the 
case.  No  uniform  and  precise  rule  can  be 
laid  down  for  estimating  the  value  of  the 
life  of  the  deceased,  for  the  elements  which 
go  to  make  up  such  value  are  personal  to 
each  case.  A  charge  to  a  jury,  that  they  are 
not  to  take  into  consideration  the  pain  suf- 
fered by  the  deceased,  or  the  wounded  feel- 
ings of  the  surviving  relatives,  but  may 
consider  the  relations  between  him  and  the 
next  of  kin,  the  amount  of -his  property,  the 
character  of  his  business,  and  the  prospect- 
ive increase  of  wealth  likely  to  accrue  to  a 
man  of  his  age,  with  the  business  and  means 
which  he  had,  or  the  possibility  of  a  decrease 
of  the  same,  is  held  under  the  circumstances 
of  the  case  to  present  no  error.  Kansas 
Pacific  B'y  Co.  v.  Cutter,  19  Kans.,  83. 
1877. 

28.  —  Tlie  actien  in  all  respects  should  be 
ti'eated  as  if  brought  by  the  injured  person. 
Haley  v.  Mobile  and  Ohio  B.  B.  Co.,  7  Bax- 
ter (Tenn.),  339,  1874;  8  Amer.  &  Eng.  R.  R. 
Cases,  541. 

■29.  —  The  court  instructed  the  jury  that 
the  measure  of  damage  is  the  pecuniary  loss 
suffered  by  the  parties  entitled  to  the  sum 
recovered  without  any  allowance  for  distress 
of  mind ;  and  th^t  the  loss  is  wliat  the  de- 
ceased would  have  probably  earned  by  his 
labor  in  his  business  or  calling  during  the 
remainder  of  his  life,  and  which  would  have 
gone  for  the  benefit  of  his  heirs  or  personal 
representatives,  taking  into  consideration  his 
age,  ability  and  disposition  to  labor,  and  his 
habits  of  living  and  expenditure.  Held,  as 
favorable  to  defendant  as  it  could  ask.    Mc- 
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Keever  v>  Market  Street  B.  B.  Co.,  59  Cal., 
394.     1881. 

30.  —  An  instruction  that  damages  may- 
be allowed  by  the  jmy  in  their  good  judg- 
ment, not  exceeding  the  limits  of  the  stat- 
ute, held  proper.  Etherington  v.  Prospect 
Pai-k  and  Coney  Island  B.  B.  Co.,  88  N.  Y., 
641,  18S3;  4  Amer.  &  Eng.  R.  R.  Cases, 
617. 

31.  —  The  estimated  accumulations  of  the 
deceased  during  the  probable  remainder  of 
his  life,  having  reference  to  his  age,  occupa- 
tion, habits,  bodily  health  and  ability,  fur- 
nish the  true  measure  of  compensatory 
damages  under  the  statute.  Laws  1873,  p. 
117.  Denver,  South  Park  and  Pacific  B'y 
Co.  V.  Woodward,  4  Colo.,  1.     1877. 

32.  —  Damages  are  to  be  allowed,  not 
only  for  the  pain  and  suffering  of  the  de- 
ceased, but  also  for  the  loss  and  deprivation 
occasioned  to  the  wife  and  children.  Nash- 
ville and  Chattanooga  B.  B.  Co.  v.  Smith, 
6  Heiskell  (Tenn.),  174.    1871. 

33.  —  But  where  in  such  case  the  jury  dis- 
regarded the  charge  and  assessed  the  dam- 
ages at  $10,000,  although  the  deceased  had 
been  guilty  of  veiy  gross  negligence,  the 
judgment  was  reversed,  the  verdict  indicat- 
ing passion  or  prejudice.    lb. 

34.  —  elements  of  damage.  It  was  in 
proof  that  at  the  time  of  his  death  the  de- 
ceased was  administrator  of  an  estate,  and 
the  judge  told  the  jury  that  in  estimating 
the  damages  they  might  consider  the  amount 
of  assets  and  debts  of  the  estate  and  tlie 
commissions  usually  allowed  in  administer- 
ing the  same.  Held,  error,  in  that  the  in- 
struction was  too  general  and  contained  no 
explanation  of  the  consideration  to  be  given 
to  the  whole  evidence  in  fixing  the  worth  of 
the  life.  This  error  or  the  reception  of  im- 
proper evidence  was  not  cured  by  the  ju(Jge's 
reducing  the  amount  of  damages  assessed 
by  the  jury.  Burton  v.  Wilmington  and 
WeldonB.  B.  Co.,  83  N.  C,  504.     1880. 

35.  —  In  an  action  of  trespass  by  an  ad- 
ministrator to  recover  for  injury  to  property 
of  his  intestate,  happening  in  his  life-time 
from  the  gross  negligence  of  the  defendant, 
whereby  the  intestate  was  mortally  injured, 
neither  the  personal  injury  to  the  deceased, 
nor  the  injury  to  his  feelings,  nor  his  death, 
can  be  considered  on  the  question  of  dam- 


ages.    Sawyer  v.  Concord  B.  B.  Co.,  58  N. 
H.,  517.     1879. 

36.  —  In  an  action  under  §  423  of  the 
Code  of  Civil  Procedure  (Gen.  Stat.,  p.  709) 
to  recover  damages  for  the  death  of  a  party, 
and  outside  of  the  question  of  exemplary 
damages,  the  recovery  is  to  be  of  a  pecuniary 
compensation  for  a  pecuniary  loss.  Kansas 
Pacific  B'y  Co.  v.  Cutter,  19  Kans.,  83.    1877. 

37.  —  Where  the  jury  find  the  pecuniary 
loss  to  be  a  certain  sum  (in  this  case  $1,320), . 
and  in  answer  to  a  specific  question  say  that 
the  ■  loss  consisted  of  notes  and  mining 
stocks,  and  there  is  testimony  that  the  de- 
ceased had  notes  and  mining  stocks  which 
were  lost  on  account  of  his  death,  and  the 
amount  of  the  verdict  seems  to  be  but  a 
reasonable  compensation  for  such  loss,  the 
verdict  will  be  upheld,  although  the  amount 
named  by  the  jury  cannot  be  deduced  from 
testimony  by  any  mere  addition  of  the  items 
of  an  account,  and  although  it  is  not  made 
perfectly  clear  in  what  manner,  whether  by 
Tunning  of  the  statute  of  limitations  or  other- 
wise, the  death  of  the  deceased  brought 
about  the  loss  of  the  notes  and  stocks.    lb. 

38.  —  The  accumulations  of  the  deceased 
during  the  remainder  of  his  life,  having 
reference  to  his  age,  occupation,  habits, 
bodily  health  and  ability,  is  the  measure  of 
compensatory  damages  under  the  statute  in 
the  case  of  the  death  of  an  adult  male. 
Kansas  Pacific  B'y  Co.  v.  Lundin,  3  Colo., 
94.    1876. 

39.  —  evidence.  In  an  action  against  a 
railroad  corporation  for  the  killing  of  a  per- 
son, evidence  is  admissible  to  show  the  con- 
dition and  circumstances  of  the  family  of 
the  deceased,  his  business  qualifications,  the 
condition  of  his  health,  the  amount  he  was 
realizing  annually  from  his  employments, 
the  value  of  his  services  to  his  family,  and 
the  damage  suffered  by  them  in  the  loss  of 
his  care,  nurture  and  instruction.  Balti- 
more and  Ohio  B.  B.  Co.  v.  Wightman,  29 
Grattan(Va.),  481.     1877. 

40.  —  In  a  suit  to  recover  damages  for  a 
personal  injury  resulting  in  death  through 
negligence,  it  is  error  to  instruct  the  jury 
that  if  they  find  the  defendant  guilty  they 
may  assess  the  plaintiff's  damages  at  any 
sura  not  exceeding  $5,000,  the  amount 
claimed  in  the  declaration,  without  reference 
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to  any  proofs  of  the  amount  of  damages 
sustained.  Chicago,  Burlington  and  Quiney 
B.  B.  Go.  V.  Sykes,  98  111.,  163,  1880;  3 
Amev.  &  Eng.  R.  R.  Cases,  334. 

41.  —  Under  the  statute  (oh.  450,  Laws  of 
1847,  as  amended  by  oh.  358,  Laws  of  1849), 
authorizing  an  action  to  recover  damages  for 
death  caused  by  negligence,  the  pecuniary 
loss  which  a  party  named  in  the  statute  is 
entitled  to  recover  may  consist  of  special 
damages,  viz.,  of  actual  definite  loss,  and 
also  of  prospective  general  damages.  Hough- 
kirk  V.  Delaware  and  Hudson  Canal  Co.,  93 
N.  y.,  819.    1883. 

43.  —  The  special  damages  being  suscep- 
tible of  proof  with  approximate  accuracy, 
to  entitle  plaintiff  thereto,  evidence  must  be 
given  not  only  that  the  damages  were  sus- 
tained, but  also  showing  their  character  and 
amount.    lb. 

48.  —  In  the  absence  of  any  evidence  of 
tlie  pecuniary  value  of  the  life  of  the  de- 
ceased, no  damages  can  be  allowed.  Bavary 
V.  Orand  TYunk  R'y  Co.,  1  Lower  Canada 
Jurist,  280.  1857,  But  reversed  and  con- 
trary doctrine  held  on  appeal.  Same  v. 
Same,  6  ib.,  49.    1860. 

44.  —  funeral  expenses.  In  a  suit  under 
the  statute  (oh.  450,  Laws  of  1847,  as  amended 
by  ch.  78,  Laws  of  1870)  to  recover  damages 
for  negligence  causing  death,  the  necessary 
funeral  expepses  of  the  deceased  are  proper 
items  of  damages  where  any  of  those  for 
whose  benefit  the  action  is  brought  are  le- 
gally bound  to  pay  such  expenses,  and  proof 
thereof  is,  therefore,  competent.  Murphy 
V.  New  York  Central  and  Hudson  Ricer  B. 
R.  Co.,  88  N.  Y.,  445,  1883;  8  Amer.  &  Eng. 
R.  R.  Cases,  490. 

45.  —  grtef.  The  statute  authorizes  bod- 
ily and  mental  suffering  of  the  deceased  to 
be  considered  as  an  element  of  damages,  but 
the  grief  of  the  survivors  should  not  be  con- 
sidered. Nashville  and  Chattanooga  R.  R. 
Co.  V.  Stevens,  9  Heiskell  (Tenn.),  13;  19 
Amer.  R'y  Rep.,  868.  1871,  8e&,  also,  Collins 
V.  East  Tenn.,  Va.  and  Oa.  R.  B.  Co.,  9  Heis- 
kell (Tenn.),  841.    1874. 

46.  —  Infant,  In  an  action  by  an  admin- 
istmtor  for  damages  oni  account  of  the  death 
of  an  infant,  substantial  damages  may  be 
recovered  by  the  plaintiff,  notwithstanding 
such  recovery  must  be  based  upon  the  prob- 


able accumulation  of  an  estate  after  the  in- 
fant has  reached  the  ago  of  twenty-one 
years.  Walters  v.  Chicago,  Rock  Island 
and  Paciflo  R.  R.  Co.,  41  la.,  71.    1875. 

47.  —  In  a  suit  by  the  administrator  for 
the  death  of  a  boy  nine  years  of  age,  it  is 
proper  for  the  jury,  in  estimating  the  dam- 
ages, if  the  next  of  kin  is  the  father  of  the 
boy,  to  take  into  considei'ation  the  value  of 
the  services  of  deceased  from  the  time  of 
his  death  until  he  would  have  attained  the 
age  of  twenty -one  years,  deducting  what  it 
would  be  worth  to  feed  and  clothe  him  dur- 
ing that  time.  Roekford,  Rook  Island  and  St. 
Louis  R,  R.  Co.  V.  Delan&y,  83  111.,  198.   1876. 

48.  —  But  where  damages  are  claimed  for 
the  death  of  a  child  incapable  of  earning  any- 
thing, or  rendering  service  of  any  value,  the 
value  of  the  probable  future  services  to  the 
parents  during  its  minority  is  a  matter  of 
conjecture,  and  may  be  determined  by  the 
jury  without  the  testiniony  of  witnesses. 
Little  Rook  and  Ft.  Smith  R'y  Co.  v.  Barker, 
89  Ark.,  491.     1883. 

49.  —  instantaneous  death.  If  a  person 
who  has  been  struck  by  an  engine  remains 
in  a  perfectly  unconscious  condition  until  his 
death,  his  administrator  is  not  entitled,  in 
an  action  against  the  corporation  owning  the 
engine,  to  recover  substantial  damages,  in 
the  absence  of  evidence  of  any  considerable 
expense  or  loss  incurred  between  the  time  of 
the  injury  and  the  death.  Tiilly  v.  Mtchburg 
R.  R.  Co.,  184 Mass.,  499.     1883. 

60.  —  Where  death  results  instantly  from 
injuries  caused  by  neglect  of  a  railway  com- 
pany other  than  wilful  neglect,  the  jury  in 
estimating  damages  can  only  inquire  as  to 
the  value  of  the  decedent's  power  to  earn 
money,  which  is  the  measure  of  damages ;  it 
is  improper  to  instruct  the  jury  that  upon 
proof  of  simple  negligence  they  may  give 
"  such  damages  as  they  deem  just  and  proper 
by  way  of  compensation,  not  exceeding  the 
amount  claimed  in  the  petition. "  Louisville, 
Cincinnati  and  Lexington  R.  R.  Co.  v.  Case, 
9  Bush  (Ky.),  728.    1873. 

61.  —  interest.  The  statute  in  force  at 
time  of  verdict  will  apply  to  the  rate  of  in- 
terest on  a  claim  for  damages  founded  on 
the  death  of  an  individdal;  Salter  v.  Utica 
and  Black  River  R.  R.  Co.,  86  N.  Y.,  401 ;  8 
Amer.  &  Eng.  R.  E.  Cases,  815.    1881. 
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52.  —  In  an  action  by  a  widow  for  the 
homicide  of  her  liusband,  it  was  error  to  in- 
struct the  jury  as  a  matter  of  law  that  they 
should  add  interest  to  whatever  amount  of 
damages  they  might  find  at  the  date  of  the 
homicide.  The  question  of  increasing  daiii- 
ages  in  such  a  case  was  for  the  jury.  Oen- 
tral  B.  R.  Co.  v.  Sears,  66  Ga.,  499.     1881. 

53.  —  In  actions  brought  undpr  the  act 
of  1847,  as  amended  by  the  act  of  1849,  au- 
thorizing the  maintenance  of  actions  to  re- 
cover damages  occurring  by  the  death  of 
any  person  by  means  of  the  negligence  of 
the  defendant,  the  jury,  in  rendering  the  ver- 
dict, may  take  into  account  the  time  that 
has  elapsed  since  tlie  death  as  affecting  the 
amount  of  the  damages.  But  they  cannot 
agree  upon  a  certain  sum  as  damages  and 
add  to  it  the  interest  thereon  from  the  time 
of  the  death  to  the  time  of  the  rendition  of 
the  verdict.  Cook  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  10  Hun  (N.  Y.), 
426.     1877. 

54.  —  Under  the  act  of  1870,  giving  com- 
pensation for  causing  death  by  negligence, 
etc.  (cl}.  78,  Laws  of  1870),  which  directs 
that  interest  on  the  damages  recovered 
shall  bo  added  to  the  verdict,  the  rate  of  in- 
terest is  governed  by  the  statute  regulating 
it  in  force  when  the  verdict  is  rendered. 
Salter  v.  Utica  and  Slack  River  R,  R.  Co., 
86  N.  Y.,  401,  1881;  8  Amer.  &  Eng.  E.  R. 
Cases,  437. 

55.  —  mental  anguish.  Mental  anguish 
of  the  survivors  may  be  considered  in  esti- 
mating the  damages.  The  statute  authorizes 
the  jury  to  give  "such  damages  as  may 
seem  fair  and  just."  Baltimore  and  Ohio 
R.  R.  Co.  V.  Noell,  32  Gratrtan  (Va.),  394. 
1879. 

56.  —  punitive.  A  corporation  is  liable 
for  punitive  damages  the  same  as  a  natural 
person.  Haley  v.  Mobile  and  Ohio  R.  R.  Co., 
7  Baxter  (Tenn.),  239,  1874;  8  Amer.  &  Eng. 
R.  R.  Cases,  541;  South  and  North  Ala.  R.  R. 
Co.  V.  Sullivan,  59  Ala.,  272,  1877. 

57.  —  The  damages  allowed  by  the  statute 
which  gives  an  action  for  a  wrongful  act 
causing"  death  are  punitive,  and  are  not  con- 
fined to  the  pecuniary  loss  sustained  by  the 
family  of  the.  dece'ased  by  reason  of  his 
death.  Savannah  and  Memphis  R.  R.  Co. 
V.  Shearer,  58  Ala.,  673,  1877;  20  Amer.  R'y 


Rep.,  451;  South  and  North  Ala.  R.  B.  Co; 
V.  Sullivan,  59  Ala.,  273, 1877. 

58.  —  when  excessive.  Where  it  ap- 
peared that  the  deceased  was  twenty-four 
years  of  age,  without  family,  of  temperate 
and  industrious  habits,  and  whose  annual 
net  earnings  were  found  to  be  $263,  a  verdict 
of  $10,000  was  held  to  be  excessive,  and  the 
judgment  was  affirmed  upon  the  condition 
of  a  remittitur ot ^,000.  Rosev.  DesMoines 
Valley  R.  R.  Co.,  39  la.,  346,  1874;  8  Amer. 
R'y  Rep. ,  496 ;  9  Amer.  R'y  Rep. ,  7 ;  20  Amer. 
R'y  Rep.,  326. 

59.  —  Damages  in  the  sum  of  $3,400  were 
awarded  against  a  railway  company  for  the 
killing  of  an  employe  of  feeble  intellect, 
hired  at  $1.40  a  day.  Held,  excessive,  rmder 
a  statute  (Comp.  L.,  §  2351),  measuring  the 
damages  by  the  "pecuniary  injuries"  in- 
flicted, inasmuch  as  the  interest  on  this 
amount  would  realize  a  perpetual  income 
amounting  annually  to  more  than  three- 
fourths  of  his  annual  earnings.  Chicago 
and  Northwestern  R'y  Co.  v.  Bayfield,  87 
Mich.,  205.  -  1877. 

60.  —  when  not  excessive.  A  verdict  of 
$4,500,  deceased  being  about  sixty  years  of 
age,  and  in  the  enjoyment  of  reasonable 
health  and  of  industrious  habits,  was  not 
excessive.  Walter  v.  C.  D,  and  M.  R'y  Co., 
89  la.,  33,  1874;  9  Amer.  R'y  Rep.,  78;  20 
Amer.  R'y  Rep.,  319. 

61.  —  A  verdict  of  3,000Z.  held  not  ex- 
cessive in  case  of  a  farmer  who  was  killed 
by  a  railway  accident.  Seeord  v.  Great 
Western  R'y  Co.,  15  Upper  Canada,  Queen's 
Bench,  631.  1858.  A  verdict  of  5,O0OZ.  for 
death  of  a  blacksmith,  thirty-five  years  of 
age,  set  aside  as  excessive.  Morley  v.  Great 
Western  R'y  Co.,  16  ib.,  504.     1858. 

62.  Evidence  —  cancer.  Held,  under  the 
facts  in  this  case,  that  there  was  not  suf- 
ficient evidence  to  show  that  the  deceased 
died  of  his  injuries,  or  that  a  cancer  was  de- 
veloped by  his  injury.  Jewell  v.  Grand 
Trunk  R'y  Co.,  55  N.  H.,  84,  1874;  11  Amer. 
R'y  Rep.,  496. 

63.  —  annuity  ;  Carlisle  tables.  At  the 
trial  of  an  action  under  9  and  10  Vict.,  c,  93, 
brought  for  the  benefit  of  the  mother, 
widow  and  children  of  R.,  claiming  dam- 
ages from  the  defendant  for  having  by  neg- 
ligence caused  the  death  of  R.,  it  was  proved 


INJURIES  CAUSING  DEATH. 


505 


Evidence. 


that  the  deceased  was  under  a  covenant  to 
pay  his  mother  an  annuity  of  2001.  during 
their  joint  lives.  A  witness  was  then  called 
for  the  plaintiff,  who  stated  that  he  was  an 
"  accountant,"  and  that  he  had  personal  ex- 
perience as  to  the  mode  in  which  insurance 
business  was  conducted.  He  gave  evidence, 
after  referring  to  the  "  Carlisle  Tables,"  as  to 
the  average  duration  of  life  of  two  persons 
of  the  ages  of  the  mother  and  son,  respect- 
ively, and  as  to  the  price  for  which  an  an- 
nuity for  the  mother's  life  could  be  bought. 
The  admissibility  of  this  evidence  was  ob- 
jected to  by  the  defendant,  and  was  ruled  to 
be  admissible.  In  summing  up,  the  judge 
directed  the  jury  that  they  might,  if  they 
thought  proper,  calculate  the  mother's  dam- 
ages by  ascertaining  what  was  the  sum 
which  would  purchase  an  annuity  of  2O01. 
for  a  person  of  her  age,  according  to  the 
average  duration  of  human  life ;  and  that  in 
calculating  the  widow's  and  children's  dam- 
ages they  might,  if  they  thought  proper, 
take  as  a  guide  the  pei-iod  of  the  probable 
duration  of  life  of  a  person  of  the  age  of  the 
deceased.  On  the  argument  of  a  bill  of  ex- 
ceptions tendered  to  this  ruling  in  admitting 
the  evidence  and  to  this  direction  to  the 
jury,  held,  first  (by  Blackburn,  Kea,ting, 
Grove  and  Archibald,  JJ.),  that  the  witness 
was  competent  to  give  evidence  as  to  the 
probable  duration  of  life  and  the  price  of  the 
annuity,  although  not  an  actuary;  and 
(Brett,  J.,  dissenting)  that  the  evidence  was 
relevant  and  properly  admitted.  Secondly, 
by  the  whole  court,  that  the  direction  to  the 
jury  as  to  the  calculation  of  the  mother's 
damages  was  wrong.  Rowley  v.  London  and 
North  Western  R'y  Co.,  Law  Reports,  8 
Exchequer  Cases,  231;  6  Eng.  (Moak),  293. 
1873. 

64.  —  canse  of  death.  In  an  action 
against  a  railway  company  for  injuries  to  a 
child  causing  its  death,  the  plaintiff's  evi 
dence  tended  to  show  that  the  child  was 
twenty-two  months  old,  and  previously  in 
good  health ;  that  defendant's  engine  struck 
the  child,  and  thre*r  it  about  fifteen  feet 
from  the  track ;  that  it  was  taken  up  sense- 
less and  with  one  leg  broken;  that  the 
broken  limb  was  adjusted  and  bandaged  by 
physicians,  who  continued  to  treat  the  child, 
and  whose  directions  and  prescriptions  were 


strictly  followed ;  that  a  cough  set  in  directly 
after  the  injury,  and  the  child  manifested 
great  pain  and  nervous  irritability,  with 
sleeplessness,  lack  of  appetite,  etc. ;  that  in  a 
few  days  it  had  an  unnatural  appearance  of 
the  eyes;  that  these  symptoms  continued 
and  increased  until  its  death;  that  about 
eight  days  before  its  death  it  grew  much 
worse,  and  was  alternately  hot  and  cold, 
and  its  face  frequently  flushed  and  red ;  that 
a  few  days  before  death  the  physicians  re- 
moved the  splints  and  bandages  from  the 
broken  limb;  and  that  the  death  occurred 
about  a  month  after  the  injury.  Held,  that 
upon  this  evidence  the  jury  would  have  been 
justified  in  finding  that  the  death  was  caused 
by  the  Injury  inflicted  by  defendant.  Jucker 
V.  Chicago  and  Northwestern  R'y  Co.,  52 
Wis.,  150,  1881;  2  Amer.  &  Eng.  R.  R.  Cases, 
41. 

G5.  —  competency  of  witnesses.  In  a  suit 
against  one  for  killing  plaintiff's  husband, 
defendant  is  a  competent  witness.  Ent- 
whistle  V.  Feighner,  60  Mo.,  314     1875. 

66.  —  declarations  of  decedent.  In  a  suit 
against  a  railway  company  for  the  killing  of 
plaintiff's  husband,  the  declarations  of  the 
latter  immediately  after  receiving  the  in- 
juries, as  to  the  cause  of  his  death,  are  ad- 
missible as  a  part  of  the  res  gestce.    lb. 

67.  —  In  an  action  against  a  railroad  com- 
pany, to  recover  damages  for  killing  plaint- 
iff's intestate,  through  a  collision  at  a  road 
crossing,  the  company  sought  to  prove  the 
declarations  of  a  person  who  was  riding 
with  the  deceased  in  his  wagon  at  the  time, 
made  just  after  the  accident,  which  the 
court  refused.  Held,  that  the  evidence  was 
inadmissible,  the  person  injured  being  in  a 
dying  condition,  and  not  capable  of  assent- 
ing to  what  was  said.  Chicago,  Rook  Island 
and  Pacific  R.  R.  Co.  v.  Bell,  70  111.,  103. 
1873. 

68.  —  In  an  action  by  a  father  against  a 
railway  company  for  damages  for  the  death 
of  his  son,  the  declaration  of  the  son,  imme- 
diately after  the  happening  of  the  accident, 
that  he  had  jumped  from  the  car,  was  ad- 
missible, as  an  admission  against  interest, 
and  as  a  part  of  the  res  gestce.  Stein  v. 
Railway  Co.,  10  Philadelphia,  440.     1875. 

69.  —  instantaneous  death.  At  the  trial 
of  an  action  against  a  railway  company  for 
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personal  injuries  occasioned  to  the  plaint- 
iff's intestate  by  being  struck  by  an  engine, 
if  the  evidence  is  conflicting  on  the  question 
whether  the  intestate  survived  his  injuries, 
it  should  be  submitted  to  the  jury.  Tully  v. 
Fitchburg  B.  B.  Co.,  184  Mass.,  499.    1883. 

70.  —  number  of  decedent's  family.  Ev- 
idence as  to  the  number  of  intestate's  family 
and  the  amount  of  his  property,  showing 
ciroumstancefe  stimulating  the  deceased  to 
industry  and  economy,  wliereby  his  life  was 
rendered  more  valuable,  was  properly  ad- 
mitted. Beems  v.  Chicago,  Bock  Island  and 
Pacific B.  B.  Co.,  58  la.,  150,  1883;  10  Amer. 
&  Eng.  R.  R.  Cases,  658.  Again  reported,  6 
Amer.  &  Eng.  R.  R.  Cases,  233. 

71.  —  health  of  survivors.  Evidence  as 
to  the  state  of  health  of  the  mother  of  a 
minor  killed  on  a  railroad  is  not  admissible 
in  an  action  by  her  to  recover  damages  from 
the  railway  company.  Benton  v.  Chicago, 
Book  Island  and  Pacific  B.  B.  Co.,  55  la., 
496.    1881. 

72.  —  residence  of  directors  and  officers. 
In  an  action  against  a  railroad  company, to 
recover  damages  for  wrongfully  causing  the 
death  of  an  employe  it  is  not  error  to  admit 
testimony  which  tends  to  show  that  the  pres- 
ident and  directors  of  such  railway  company 
reside  in  other  states  and  give  very  little 
personal  attention  to  the  operating  of  the 
road.  Kansas  Pacific  B'y  Co.  v.  Salmon,  14 
Kans.,  513.     1875. 

73.  —  wealth  of  parties.  It  is  technically 
erroneous  to  admit  evidence  that  the  family 
of  the  deceased  were  entirely  dependent  on 
his  labor  for  support,  though  in  the  particu- 
lar case  the  admission  of  such  evidence  was 
not  considered  prejudicial.  Chicago,  Bur- 
lington and  Quincy  B.  B.  Co.  v.  Johnson, 
103  111. ,  513, 1883r  8  Amer.  &  Eng.  R.  R.  Cases, 
235, 

74.  —  Under  a  Michigan  statute  (Comp. 
L.,  §§  2350-1),  allowing  the  widow  or  next 
of  kin  of  a  person  killed  by  the  negligence 
of  a  railway  company  to  recover  damages 
measured  by  the  "pecuniary  injuries"  re- 
sulting to  them,  held,  that  their  actual 
pecuniary  circumstances  are  not  to  be  con- 
sidered ;  nor  is  defendant's  wealth  a  subject 
of  consideration.  Chicago  and  Northwestern 
B'y  Co.  V.  Bayfield,  87  Mich.,  305.     1877. 

75.  —  It  is  proper  to  show  the  amount  of 


the  usual  earnings  of  the  deceased,  and  that 
the  plaintiff  was  his  wife  in  life,  and  that 
they  had  minor  children,  whom  he  was,  by 
law,  bound  to  support,  and  who  usually 
shared  his  income,  but  is  wholly  immaterial 
whether  such  next  of  kin  has  or  has  not 
other  pecuniaiy  resources  after  his  death. 
It  is  error  to  admit  proof  that  the  plaintiff 
and  her  children  had  no  other  means  of  sup- 
port save  that  arising  from  his  daily  earn- 
ings. Chicago  and  Northwestern  B.  B.  Co. 
V.  Moranda,  93  111.,  303,  1879;  Chicago  and 
Northwestern  B'y  Co.  v.  Howard,  6  Brad^ 
well  (111.),  589,  1880. 

76.  —  when  cause  should  be  taken  from 
the  jury.  Where  the  evidence  in  favor  of 
either  party  is  so  preponderating  as  to  require 
that  an  adyerse  verdict,  if  rendered,  should 
be  set  aside,  the  judge  is  not  justified  in  sub- 
mitting the  case  to  the  jury.  Davis  v.  Third 
Avenue  B.  B.  Co.,  41  N.  Y.  Superior  Ct.,  31. 
1876. 

77.  'Ferry-boat;  passengers.  When  a 
passenger  on  the  railway  ferry-boat  plying 
across  the  Wallamet  river  between  East 
Portland  and  Portland  was  drowned  by 
reason  of  the  negligence  of  the  owner  of  the 
boat  or  its  servants,  a  marine  tort  was  com- 
mitted, for  which  a  suit  may  be  maintained 
in  the  district  court  by  the  administrator  of 
the  deceased  to  recover  the  damages  given 
therefor  by  §  367,  Oregon  Civ.  Code. 
Holmes  V.  Oregon  and  California  By  Co., 
5  Federal  Reporter,  75.     1880. 

78.  Husband  and  wife.  Under  the  pro- 
visions of  the  statutes  allowing  a  recovery 
of  damages  for  a  personal  injury  where 
death  ensues,  the  husband  is  entitled  to  the 
damages  which  may  be  recovered  for  an  in- 
jury to  the  wife  resulting  in  death.  Traf- 
ford  V.  Adams  Express  Co.,  8  Lea  (Tenn.)^ 
96.     1881. 

79.  —  damages.  Where  the  deceased  has 
left  a  wife  and  children,  the  jury,  in  as- 
certaining the  damages,  may  properly  assess 
the  same  with  i-eference  to  the  pecuniary 
loss  sustained  by  the  wife  and  children; 
first,  by  fixing  the  same  at  such  sum  as 
would  be  equal  to  the  probable  earnings  of 
the  deceased  during  the  probable  period  of 
his  life,  if  he  had  not  been  killed,  taking  into 
consideration  his  age,  business  capacity,  ex- 
perience, habits,  health,  energy  and  perse- 
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verance  j'^and  second,  by  adding  thereto  the 
value  of  his  services  in  the  attention  to 
and  superintendence  and  care  of  his  family, 
and  in  the  education  of  his  children,  whereof 
they  are  deprived  by  his  death.  Baltimore 
and  Ohio  B.  R.  Co.  v.  Wightman,  29  Grattan 
(Va.),  431.     1877. 

80.  —  In  a  suit  by  the  w^ife  of  an  engineer 
against  a  railroad  company  for  his  homicide, 
the  jury  should  consider  the  age  of  the  de- 
ceased, and  if  old,  his  consequent  incapacity 
to  labor  long.  Central  R.  R.  Co.  v.  Roach, 
64  Ga.,  635,  1880;  8  Amer.  &  Eng.  E.  E. 
Cases,  79. 

81.  —  In  an  action  by  the  widow  against 
a  railroad  company  for-  killing  her  husband, 
it  is  error  to  charge  the  jury  that,  in  addi- 
tion to  damages  which  deceased  himself 
ought  to  have  received  if  he  had  lived,  dam- 
ages might  also  be  allowed  for  deprivation  re- 
sulting to  the  parties  for  whose  use  the  suit 
is  brought.  East  Term.,  Va.  and  Ga.  R.  R. 
Co.  V.  Topjpins,  10  Lea  (Tenn.),  58,  1883;  11 
Amer.  &  Eng.  E.  E.  Cases,  333.  But  no  al- 
lowance should  be  made  for  assistance  in 
educating,  maintaining  and  caring  for  the 
family.  Louisville  and  Nashville  R.  R.  Co., 
V.  Conley,  10  Lea  (Tenn.),  531.     1883. 

82.  —  In  an  action  to  recover  damages  in 
respect  of  the  death  of  a  person  caused  by 
the  wrongful  act  or  neglect  of  another,  if  the 
widow  survive  the  deceased,  the  damages 
sustained  by  her  alone  are  all  that  can  be  re- 
covered under  the  statute.  Schadewald  v. 
Milwaukee,  Lake  Shore  and  Western  Ry 
Co.,  55  Wis.,  569.     1883. 

83.  —  In  an  action  by  a  husband  for  the 
death  of  his  wife,  the  husband  died  while 
the  suit  was  pending;  upon  the  tx'ial  the 
court  charged  that  the  administrator  of  the 
husband  might  recover  for  the  loss  up  to 
the  time  of  his  death,  which  would  include 
"services  and  comfort  of  his  wife's  society." 
Held,  no  error.  Cregin  v.  Brooklyn  Cross 
Tmvn  R.  R.  Co.,  19  Hun  (N.  Y.),  841.     1879. 

84.  —  The  plaintiff,  who  was  husband  of 
the  intestate,  proved  no  special  damage. 
Held,  that  if  defendant  was  liable  at  all, 
only  nominal  damages  could  be  recovered. 
Mitchell  V.  N.  Y.  Central  and  Hudson  River 
R.  R.  Co.,  o  Thompson  &  Cook  (N.  Y. 
Supreme  Ct.),  133,  1874;  3  Hun  (N.  Y.),  585, 
1874;  aflfirmed,  64  N.  Y.,  655,  1876. 


85.  —  In  an  action  against  a  railway  com- 
pany by  a  widow,  to  recover  damages  for 
the  killing  of  her  husband  by  a  collision  of 
trains  of  the  defendant,  he  being  at  the  time 
in  the  employ  of  the  defendant,  the  jury  in 
assessing  the  damages,  if.  they  find  for  the 
plaintiff,  must  estimate  the  reasonable  prob- 
abilities of  the  life  of  the  deceased,  when  in- 
jured, and  give  the  plaintiff  such  damages  as 
will  coqipensate  her  for  losses  already  suf- 
fered as  the  direct  consequence  of  her  hus- 
band's death;  and  also  for  the  prospective 
losses  she  will  suffer  as  the  direct  conse- 
quence of  such  death  during  the  period  the 
jury,  under  all  circumstances,  shall  deem  to 
be  the  probable  duration  of  her  life.  Balti- 
more and  Ohio  R.  R.  Co.  v.  State,  41  Md., 
368.     1874. 

86.  —  death  of  both  in  same  accident. 
Where  two  persons,  husband  and  wife,  are 
shown  to  have  perished  in  the  same  casualty 
(the  wrecking  of  a  railway  traiA  by  the  giv- 
ing way  of  a  bridge),  nothing  appearing  to 
the  contrary,  it  is  a  presumption  of  law  that 
they  died  at  the  same  moment.  Kansas 
Pacifie  Ky  Co.  v.  Miller,  2  Colo.,  443,  1874; 
30  Amer.  E'y  Rep.,  345. 

87.  —  evidence  of  marriage.  Where  a 
party  suing  to  recover  damages  for  wrong- 
fully causing  the  death  of  another  claims 
to  have  been  his  wife  at  the  time  of  the 
death,  and  there  is  ho  question  as  to  the  de- 
ceased having  any  other  wife,  the  fact  of 
the  plaintiff's  marriage  with  the  deceased  is 
material.  Where  the  suit  is  brought  by  the 
personal  representative,  and  two  claim  as 
widow,  and  the  marriage  to  one  or  the  other 
is  not  disputed,  then  the  question  of  the 
marriage  is  not  material,  as  the  court,  in  or- 
dering a  distribution,  must  determine  who 
is  entitled  to  the  damages  recovered.  Toledo, 
Wabash  and  Western  ISy  Co.  v.  Brooks,  81 
111.,  245.     1876. 

88.  —  legal  representatives.  The  dam- 
ages given  must  be  recovered  by  the  personal 
representatives  of  the  decedent ;  and  when 
the  person  killed  was  a  married  woman,  the 
law  does  not  require  the  suit  to  be  brought, 
by  the  husband.  South  and  North  Ala.  R. 
R.  Co.  V.  Sullivan,  59  Ala.,  273.     1877, 

89.  —  parties  to  suit.  Where  the  statute 
gives  the  right  of  action  to  the  representa- 
tive of  the  deceased,  for  the  use  of  the  wife 
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and  children,  the  wife  cannot  sue  alone  In 
her  own  name.  Western  and  Atlantic  R. 
R.  Co.  V.  Strong,  53  Ga.,  461,  1874;  8  Amer. 
R'y  Rep.,  13. 

90.  —  remarriage  of  widow.  The  right 
to  sue  for  the  homicide  of  the  husband  vests 
in  the  widow,  at  the  death  of  her  husband, 
and  is  not  divested  by  the  subsequent  mar- 
riage of  the  widow.  The  subsequent  mar- 
riage of  the  widow  will  not  change  the 
measure  of  damages  to  which  she  was  en- 
titled when  her  right  of  action  accrued. 
Oeorgia  R.  R.  and  Banking  Co.  v.  Oarr,  57 
Ga.,  377.     1876. 

91.  —  widow's  power  to  dismiss  suit.  A 
suit  brought  by  a  widow  under  the  act  of 
1871,  oh.  78,  for  injuries  causing  the  death 
of  her  husband,  may  be  dismissed  by  her 
over  the  objection  of  the  children  of  the  de- 
ceased. Oreenlee  v.  East  Tenn.,  Va.  and  Ga. 
R.  R.  Co.,  5  Lea  (Tenn.),  418,  1880;  4  Amer. 
&  Eng.  R.  R.'  Cases,  351. 

92.  Insurance.  Evidence  on  the  part  of 
the  defendant  that  the  life  of  the  deceased 
was  insured  is  inconxpetent.  Kellogg  v.  New 
York  Central  and  Hudson  River  R.  R.  Co., 
79  N.  Y.,  73.     1879. 

93.  Limitations.  Under  the  "  act  requir- 
ing compensation"  for  causing  death  by 
wrongful  act,  neglect  or  default  (S.  &  C, 
1139,  1140),  which  gave  a  i-ight  of  action, 
provided  such  action  should  be  commenced 
within  two  years  after  the  death  of  such  de- 
ceased person,  the  proviso  is  a  condition 
qualifying  the  right  of  action,  and  not  a 
mere  limitation  on  the  remedy.  Such  lim- 
itation need  not  be  pleaded  by  defendant. 
Pittsburgh,  Cincinnati  and  St.  Louis  R'y  Co. 
V.  Hine,  85  Ohio  St.,  639,  1874;  10  Amer.  R'y 
Rep.,  157. 

94.  Malpractice  as  a  defense.  The  plaint- 
iff's intestate,  while  leaving  a  train  at  P., 
was,  by  a  sudden  backward  movement  of  the 
train,  thrown  against  the  iron  railing  of  the 
platform  and  ruptured.  An  operation  was 
performed  to  reduce  the  hernia;  instead  of 
returning  the  intestine  to  the  abdominal  cav- 
ity, it  was  by  mistake  placed  in  an  abnormal 
cavity.  Whether  death  was  occasioned  from 
this  mistake,  or  from  .anotlier  hernia  also 
caused  by  the  accident,  was  in  dispute.  The 
court  charged  that  if  death  was  occasioned 
by  the  neglect  or  maltreatment  of  the  physi- 


cian, that  the  plaintiff  could' not  recover; 
that  if  the  jury  should  find  that  this  hernia 
received  tlie  best  professional  skill,  and  that 
such  skill  was  accompanied  by  liability  to 
accident  and  mistake,  and  that  such  error 
was  one  of  the  concomitants  of  the  disease  to 
which  those  who  suffered  from  it  were  ex- 
posed, that  then  such  mistake  would  not 
relieve  the  defendant  from  liabilitj'  for  hav- 
ing caused  the  disease.  Held,  that  this  was 
correct.  Sauter  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  6  Hun  (N.  Y.),  446. 
1876.  ' 

95.  —  Where  a  person  who,  through  the 
negligence  of  another,  has  received  an  injmy 
which,  without  a  surgical  operation,  would 
cause  his  death,  employs  a  competent  and 
skilful  surgeon,  by  whose  mistake  the  opera- 
tion is  not  successful,  and  the  patient  dies, 
the  wrong-doer  is  not  shielded  from  liability 
by  the  surgeon's  erroi',  and  this,  although 
the  operation  is  the  immediate  cause  of  the 
death.  Sauter  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  66  N.  Y.,  50.  18TC. 
See,  also,  Nagel  v.  Missouri  Pacific  R'y  Co., 
75  Mo.,  653,  1882;  10  Amer.  &  Eng.  R.  R. 
Cases,  703. 

96.  Mortgagees  operating  railway.  A 
railway  company  is  not  liable  to  the  forfeit- 
ure imposed  by  statute  for  the  benefit  of  the 
widow  and  children  of  a  person  whose  life 
is  lost  by  the  negligence  of  servants  or 
agents  employed  in  operating  the  road,  if, 
at  the  time  of  the  accident,  the  mortgagees 
of  the  corporation  were  in  possession  of  the 
road  and  had  its  exclusive  management  and 
control.  State  v.  European  and  North 
American  R'y  Co.,  67  Me.,  479,  1878;  16 
Amer.  R'y  Rep.,  371. 

97.  Negligence  —  corporation.  Where  a 
party  killed  was  guilty  of  contributory  neg- 
ligence, his  personal  representative  cannot 
recover  unless  the  negligence  of  the  defend- 
ant contributing  to  cause  the  death  was 
gross,  in  comparison  with  which  the  negli- 
gence of  the  intestate  was  slight.  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  v.  Van 
Patten,  74  111.,  91.     1874. 

98.  —  conti'ibutory  negligence ;  bunlcii 
of  proof.  In  an  action  by  an  administrator 
against  a  railroad  company'for  causing  the 
death  of  a  person,  the  plaintiff  must  prove 
that  the  decedent  was  not  guilty  of  negli- 
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gence  contributing  to  his  death.  Murphy  v. 
Chicago,  Rock  Island  and  Pacific  B.  R.  Co., 
45  la.,  661.     1877. 

99.  —  contributory  negligence  of  de- 
ceased. In  an  action  against  a  railway  com- 
pany for  the  negligent  killing  of  plaintiff's 
intestate,  no  evidence  was  introduced  show- 
ing that  the  deceased  exercised  ordinary 
care,  and  the  circumstances  made  it  affirm- 
atively appear  that  he  did  not.  Held,  that 
the  court  was  justified  in  directing  a  verdict 
for  defendant.  Starry  v.  Dubuque  and 
South  Western  B.  B.  Co.,  51  la.,  419.    1879. 

100.  —  In  suit  against  a  railway  company 
by  the  wife  for  the  killing  of  her  husband, 
under  the  Damage  Act  (Wagn.  Stat.,  519),  if 
deceased  was  guilty  of  any  negligence  which 
contributed  directly  to  cause  his  death, 
plaintiff  cannot  recover.  Karle  v.  Kansas 
City,  St.  Joseph  and  Council  Bluffs  B.  B.  Co., 
55  Mo.,  476.     1874. 

101.  —  contributory  negligence  of  next 
of  kin.  In  a  suit  under  the  act  of  March 
25,  1851  (S.  &  C,  1139),  by  -the  personal  rep- 
resentative, for  damages  resulting  from  the 
death  of  his  intestate,  caused  by  the  wrong- 
ful act  or  neglect  of  the  defendant,  it  is  not 
competent  for  the  defendant  to  prove  that 
some  of  the  next  of  kin  of  the  intestate  for 
whose  benefit  the  action  is  prosecuted  were 
guilty  of  negligence  which  contributed  to 
the  injury  that  resulted  in  the  death.  Cleve- 
land, Columbus  and  Cincinnati  B.  B.  Co.  v. 
Crawford,  24  Ohio  St.,  631,  1874;  7  Amer. 
R'y  Eep.,  173. 

102.  —  contributory  negligence  of  par- 
ents. The  parents  of  a  child  of  too  tender 
age  to  exercise  care,  having  its  custody,  are 
chargeable  with  the  duty  of  exercising  rea- 
sonable care  for  its  personal  safety,  and  if 
for  the  want  of  such  care  it  is  killed  by  a 
passing  ti'ain  of  cars,  no  recovery  can  be 
had  on  behalf  of  the  next  of  kin.  Toledo, 
Wabash  and  Western  B'y  Co.  v.  Orable,  88 
III,  441,  1878;  21  Amer.  R'y  Rep.,  336; 
Pennsylvania  Co.  v.  James,  8U  Pa.  St.,  194, 
1874. 

103.  —  contributory  negligence ;  plead- 
ing. A  complaint  for  the  death  of  a  person, 
caused  by  the  wrongful  act  of  the  defendant, 
is  bad  on  demurrer,  if  it  is  not  alleged  that 
the  person  killed  was  not  guilty  of  negli- 
gence contributing  to  his  injury,  unless  the 


facts  alleged  show  that  he  was  not  guilty  of 
such  negligence,  and  unless  it  is  alleged 
that  the  defendant  caused  the  injury  wil- 
fully or  purposely,  though  it  be  averred  that 
the  defendant  inflicted  the  injury  recklessly 
and  with  gross  negligence.  Cincinnati  and 
Martinsville  B.  B.  Co.  v.  Eaton,  53  Ind.,  307. 
1876. 

104.  —  error  of  judgment  of  decedent. 
In  a  suit  to  recover  damages  for  the  death  of 
a  person,  caused  by  the  wrongful  act  of  the 
defendant,  it  was  held  that  the  failure  of 
such  person  to  be  cool  and  collected,  and  to 
act  with  perfect  pradence  and  in  the  exer- 
cise of  a  deliberate  judgment,  in  the  pres- 
ence of  an  unexpected  danger,  constituted 
no  defense  to  the  action.  Indianapolis  and 
St.  -Louis  R.  R.  Co.  v.  Stout,  53  Ind.,  143. 
1876. 

105.  Parent  and  child  —  action  by  child. 
Section  2971  of  the  Code  provides  as  fol- 
lows: "A  widow,  or,  if  no  widow,  a  child 
or  children,  may  recover  for  tlie  homicide 
of  the  husband  or  parent;  and,  if  suit  be 
brought  by  the  widow  or  children,  and  the 
former  or  one  of  the  latter  dies  pending  the 
action,  the  same  shall  survive  in  the  first 
case  to  the  children,  and  in  the  latter  case  to 
the  surviving  child  or  children."  Held, 
that  this  section  gives  a  riglit  of  action 
against  a  railway  company,  by  the  minor 
children,  for  the  homicide  of  the  mother, 
and  does  not  restrict  then-  right  to  the  homi- 
cide of  the  father.  Atlanta  and  West  Point 
R.  R.  Co.  V.  Venable,  65  Ga.,  55,  1880;  7 
Amer.  &  Eng.  R.  R.  Cases,  35. 

106.  —  One  H.,  a  yard  switchman,  was, 
while  attempting  to  make  a  coupling,  so  in- 
jured that  death  ensued.  His  administrator 
brought  suit,  under  the  statute,  to  recover 
damages  for  the  next  of  kin.  It  appeared 
that  the  deceased  was  a  single  man,  leaving 
neither  widow  nor  child  surviving  him ;  that 
his  nearest  relative  was  a  mother,  possessed 
of  some  means;  and,  from  the  history  of 
the  young  man,  that  his  past  life  had  not 
been,  and  his  future  life  probably  would  not 
be,  of  any  great  pecuniary  value  to  his 
mother.  The  jury  awarded  the  fuU  statu- 
tory limit,  $10,000.  The  district  court  set 
aside  the  verdict  as  excessive.  Held,  that 
such  ruling  must  be  sustained.  It  was  not 
the  intention  of  the  statute  to  make  death  a 
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pecnniary  speculation  to  the  next  of  kin, 
but  to  make  good  to  the  next  of  kin  the 
'  actual  loss  sustained  by  such  death ;  and,  in 
determining  such  loss,  many  things  should 
be  considered  by  a  jury,  among  them 
whether  the  next  of  kin  was  legally  or  in 
fact  dependent  upon  deceased  for  support, 
whether  the  relative  pecuniary  situation  of 
the  deceased  and  the  next  of  Vin  was  such 
as  to  show  that  probably  the  next  of  kin 
would  receive  any  portion  of  the  deceased's 
earnings,  and  also  whether  the  past  history 
of  the  deceased  tends  to  show  that  the  next 
of  kin  would  be  likely  to  receive  any  bene- 
fit from  the  continuance  of  his  life.  Atchi- 
son^ Topeka  and  Santa  Fe  R.  JR.  Co.  v. 
Broien,  36  Kans.,  443,  1881 ;  6  Amer.  &  Eng. 
R.  R.  Cases,  228. 

107.  —  common  law.  A  father  cannot,  at 
common  law,  recover  damages  for  tbe  death 
of  his  chUd.  Thomas  v.  Union  Pacific  JR.  JR. 
Co.,  1  Utah,  233.     1875. 

108.  —  damages.  In  a  suit  by  a  parent 
against  a  railway  company  for  negligently 
causing  the  death  of  his  infant  child  he  is 
entitled  to  recover  only  for  the  pecuniary  ili- 
jnry  he  has  sustained.  The  proper  measure 
of  damages  is  the  value  of  the  child's  serv- 
ices from  the  time  of  the  injury  till  he 
would  have  attained  his  majority,  taken  in 
connection  with  his  prospects  in  life,  less  his 
support  and  maintenance.  To  this  may  be 
added,  in  proper  cases,  the  expense  of  care 
and  attention  to  the  child  made  necessary  by 
the  injury,  funeral  expenses  and  medical 
services.  St.  Louis,  Iron  Mountain  and 
Southern  JSy  Co.  v.  Freeman,  36  Ark.,  41, 
1880;  4  Amer.  &  Eng.  R.  R.  Cases,  608; 
Pennsylvania  Co.  v.  Lilly,  73  Ind.,  252,  1881 ; 
4  Amer.  &  Eng.  R.  R.  Cases,  540. 

109.  —  The  measure  of  damages  to  which 
a  patent  is  entitled  for  the  negligent  killing 
of  his  son  by  a  railway  company  is  such  a 
sum  as  would  purchase  an  annuity  equal  to 
the  value  of  the  pecuniary  aid  which  the 
parent  would  have  derived  from  the  de- 
ceased, calculated  upon  the  basis  of  all  the 
facts  and  circumstances  of  the  particular 
case  reasonably  accessible  in  evidence,  and 
including  the  probable  duration  of  life.  In 
such  a  case  the  plaintiff  should  give  evidence 
of  such  facts  as  would  furnish  the  basis  for 
a  verdict,  such  as  the  circumstances  of  the 


deceased,  his  occupation,  age,  health,  habits 
of  industry,  his  sobriety  and  economy,  his 
skill  and  capacity  for  business,  his  annual 
earnings  and  the  probable  duration  of  his 
life.  In  the  absence  of  such  evidence  there 
is  no  standard  by  which  to  test  the  correct- 
ness of  a  verdict  in  such  a  case.  Houston 
and  Texas  Central  R'y  Co.  v.  Cowser,  57  Tex., 
393.     1883. 

110.  —  The  jury  are  not  limited  in  dam- 
ages to  the  present  value  of  an  annuity  for 
the  probable  duration  of  Ufe  of  the  plaint- 
iff, for  the  amount  shown  to  have  been  act- 
ually furnished  the  plaintiff  per  annum 
during  her  Ufe  by  the  deceased  son.  Inter- 
national  and  Great  Northern  R.  R.  Co.  v. 
Kindred,  57  Tex.,  491,  1883;  11  Amer.  <fc 
Eng.  R.  R.  Cases,  649. 

111.  —  A  father  cannot  recover  for  the 
homicide  of  his  minor  daughter,  but  may 
recover  for  the  loss  of  her  services  to  the 
time  of  her  majority.  McDouxll  v.  Ga.  R. 
R.  Co.,  60  Ga.,  320.     1878. 

112.  —  Tlie  measure  of  damages  to  a 
mother  for  the  negligent  killing  by  a  rail- 
way train  of  her  infant  chUd  is,  under  the 
statute,  the  expense  necessarily  incurred  by 
her  for  medical  attendance,  nursing  and 
burial  of  the  child,  and  reasonable  compen- 
sation for  the  loss  of  the  probable  services  of 
the  child  during  its  minority.  For  the  loss 
of  companionship  and  association  of  the 
child,  and  the  grief  of  the  mother  at  "its 
death;  tbe  statute  gives  no  compensation. 
Little  Rock  and  Ft.  Smith  R'y  Co.  v.  Barker, 
33  Ark.,  350.     1878. 

113.  —  In  an  action  by  the  administrator 
of  an  infant  to  recover  for  his  death,  caused 
by  injuries  received,  the  recovery  of  dam- 
ages is  limited  to  those  accruing  to  the  estate 
after  the  infant  would  have  attained  his  ma- 
jority. For  the  damages  accruing  before 
that  period,  the  father,  if  living,  if  not,  the 
mother,  might,  under  the  Iowa  statute 
(Rev.,  §  2793),  maintain  an  action.  Walters 
V.  Chicago,  Rock  Island  and  Pacific  R.  R. 
Co.,  361a.,  458.     1873. 

114.  —  The  plaintiff,  in  an  action  for  the 
death  of  a  chUd  of  tender  years,  need  not 
show  any  direct  pecuniary  loss;  when  the 
circumstances  and  condition  in  life  of  the 
next  of  kin,  and  the  age,  sex,  and  physical 
and  mental  characteristics  of  the  deceased 
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are  shown,  it  is  for  the  jury  to  estimate  the 
peouniaiy  injuries,  present  arid  prospective, 
of  the  next  of  kin,  such  evidence  being 
necessarily  speculative  and  hypothetical. 
Hooghkirk  v.  Delaware  and  Hudson  Canal 
Co.,  11  Abbott,  New  Cases  (N.  Y.),  73.  1881. 
116.  —  The  measure  of  actual  damages  in 
a  suit  by  a  parent  for  the  killing  of  his  son 
by  a  railway  company  is  the  actual  pecun- 
iary injury  which  resulted  from  the  act 
complained  of,  and  this  is  not  necessarily 
confined  to  the  period  of  the  son's  minority. 
Houston  and  Texas  Central  Ry  Co.  v.  Cow- 
ser,  57  Tex.,  293.     1883. 

116.  —  A  parent  sued  the  defendant  for 
negligently  in  juring  and  causing  the  death  of 
his  son,  eight  years  of  age,  by  running  a 
street  car  over  him.  Held,  that  the  plaintiff 
can  only  recover  damages  for  the  expenses 
he  has  incurred  for  medical  attendance,  his 
care  in  nursing,  etc.,  and  for  the  loss  of 
service  fi'om  the  date  of  the  injury  to  the 
time  of  the  child's  death.  The  action  is 
maintainable  upon  the  ground  alone  that  the 
parent  is  entitled  to  his  child'.s  services.  No 
damages  can  be  awarded  by  reason  of  the  in- 
jured feelings  of  the  parent.  Covington 
Street  R'y  Co.  v.  Packer,  9  Bush  (Ky.),  455. 
1873. 

117.  —  The  father  cannot  maintain  an  ac- 
tion for  damages  on  account  of  the  homi- 
cide of  his  infant  child,  who  was,  at  the 
time  of  his  death,  incapable  of  rendering 
him  any  service.  Allen  v.  Atlanta  Street 
iJ.iJ.  Co.,  54  Ga.,  503.     1875. 

118.  —  In  an  action  brought  by  a  father, 
as  the  administrator  of  his  deceased  child,  a 
healthy  boy  of  about  six  years  of  age,  to  re- 
cover damages  occasioned  by  his  having 
been  killed  through  the ,  defendant's  negli- 
gence, the  absence  of  proof  of  any  special 
pecuniary  damage  resulting  from  his  death 
will  not  justify  the  court  in  non-suiting  the 
plaintiff,  or  in  directing  the  jury  to  find  a 
verdict  for  nominal  damages  only.  Oorham 
V.  New  York  Central  and  Hudson,  River  B. 
R.  Co.,  33  Hun  (N.  Y.),  449.     1881. 

119.  —  Where  a  child  is  killed  on  the 
spot  by  the  wrongful  act  of  the  defendant, 
the  father  may  recover  for  the  loss  of  serv- 
ice. Where  the  death  does  not  immediately 
ensue,  but  afterwards  takes  place,  the  father 
is  not  limited  in  the  estimate  of  his  damages 


to  the  period  of  the  son's  death.  Sullivan  v. 
Union  Paoifia  R.  R.  Co.,  3  Dillon  (U.  S.  C. 
C),  884.    1874. 

120.  —  In  allowing  damages  for  the  kill- 
ing of  a  child,  the  jury  cannot  allow  any- 
thing for  the  suffering  or  wounded  feelipgs  ' 
Of  the  parents ;  they  Can  only  allow  for  act- 
ual pecuniary  loss.  If  the  family  is  poor, 
the  fact  that  the  boy  would  probably  have 
early  commenced  to  assist  in  supporting  the 
family  may  be  taken  into  consideration. 
Barley  v,  Chicago  and  Alton  R.  R.  Co.,  4 
BisseU(U.  S.  C.  C),  430.  1865.  See,  also, 
Nehrbas  v.  Central  Pacific  R.  R.  Co.,  63  Cal., 
330.    1883. 

121.  —  In  an  action  founded  on  Lord 
Campbell's  Act,  9  and  10  Vict.,  c.  93,  for  in- 
jury resulting  from  death,  legal  liability 
alone  is  not  the  test  of  injury  in  respect  of 
which  damages  may  be  recovered ;  but  the 
reasonable  expebtation  of  pecuniary  advan- 
tage by  the  relation  remaining  alive  may  be 
taken  into  account  by  the  jury;  and  dam- 
ages may  be  given  in  respect  of  that  expec- 
tation being  disappointed,  and  the  probable 
peouniaiy  loss  thereby  occasioned.  There- 
fore, in  an  action  by  a  father  for  injury  re- 
sulting from  the  death  of  his  son  through 
the  negligence  of  the  servants  of  a  railway 
company,  it  appeared  that  the  son,  who  was 
twenty-seven  years  of  age,  and  unmarried, 
but  living  away  from  his  parents,  had  for 
the  last  seven  or  eight  years  been  in  the 
habit  of  visiting  them  once  a  fortnight,  and 
of  taking  them  on  those  occasions  presents 
of  tea,  sugar  and  other  provisions,  besides 
money,  amounting  in  the  whole  to  about  201. 
a  year.  Held,  that  the  jury  were  warranted 
in  inferring  that  the  father  had  such  a  rea- 
sonable expectation  of  pecuniary  benefit 
from  the  continuance  of  his  son's  life  as  to 
entitle  him  to  recover  damages  under  the 
statute.,  Dalton  v.  South  Eastern  R'y  Co.,  4 
Common  Bench  (N.  S.),  396;  93  B.  C.  L.,  296. 
1858. 

122.  —  A  son  was  twenty-eight  years  of 
age  when  killed.  He  had  been  away  from  . 
home,  at  intervals,  aftev  he  attained  his  ma- 
jority, and  been  in  business  on  his  own  ac- 
count. He  had  returned,  however,  to  his 
father's  house  and  was  engaged  in  his  fath- 
er's business,  for  which  no  compensation 
was  paid  him.    It  appeared  that  he  intended 
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to  remain  with  his  father,  and  that  his  serv- 
ices were  valuable  to  him  in  his  business. 
Held,  that  it  was  for  the  jury  to  decide 
whether  there  was  a  reasonable  expectation 
of  pecuniary  advantage  accruing  to  plaintiff 
which  was  destroyed  by  the  loss  of  his  son. 
North  Pennsylvania  R.  B.  Co.  v.  Kirk,  90 
Pa.  St.,  15,  1879;  1  Amer.  &  Eng.  R.  R. 
Cases,  45. 

123.  —  In  an  action  by  a  father  for  injury 
resulting  from  the  death  of  his-  son,  it  ap- 
peared that  the  father  was  old  and  infirm ; 
that  the  son,  who  was  young  sfad  earning 
good  wages,  assisted  him  in  some  work  for 
which  the  father  was  paid  8s.  6d.  a  week. 
The  jury  having  found  that  the  father  had 
a  reasonable  expectation  of  benefit  from 
the  continuance  of  his  son's  life,  held,  that 
the  action  was  maintainable.  Franklin  v. 
South  Eastern  Ky  Co.,  3  Hurlstone  &<  Nor- 
man (Exchequer),  211.     1858. 

124.  —  In  an  action  brought  under  9  and 
10  Vict.,  c.  93,  for  the  benefit  of  the  father 
of  the  deceased,  evidence  was  given  that  the 
father,  who  was  fifty-nine  years  of  age,  was 
nearly  blind  and  injured  in  his  leg  and 
hands,  and  was  not  so  able  to  work  as  he 
had  been,  but  worked  when  he  could;  that 
the  son  used  to  contribute  to  his  support ; 
that  five  or  six  years  previously,  the  father 
being  out  of  work  for  six  months,  the  son 
had  assisted  him  pecuniarily  out  of  his  earn- 
ings, but  had  not  done  so  since;  held,  that 
there  was  evidence  for  the  jury  of  pecuniary 
injury  to  the  father  from  the  son's  death. 
Hetherington  v.  North  Eastern  Ky  Co.,  Law 
Reports,  9  Queen's  Bench  Division,  160, 1883 ; 
6  Amer.  &  Eng.  R.  R.  Cases,  490. 

125.  —  In  an  action  under  Lord  Camp- 
bell's Act  (9  and  10  Vict.,  c.  93)  by  a  mother 
for  damages  upon  the  death  of  her  son,  aged 
fourteen,  who  had  never  earned  any  wages, 
but  whose  capabilities  were  valued  at  six- 
pence per  day,  the  probability  that  he  would 
have  enabled  his  mother  to  earn  more,  or 
would  have  devoted  part  of  his  earnings  to 
her  support,  is  evidence  to  go  to  the  jury 
upon  the  question  of  damages.  The  proba- 
bility is  increased  by  the  past  filial  conduct 
of  the  deceased.  Condon  v.  Great  Southern 
and  Western  By  Co.,  16  Irish  Common  Law. 
415.    1865. 

126.  —  In  an  action  brought  by  a  father 


as  administrator,  under  the  statute  (ch.  450, 
Laws  of  1847 ;  ch.  256,  Laws  of  1849),  to  re- 
cover damages  for  the  death  of  his  infant 
son,  where  the  recovery  is  for  his  exclusive 
benefit,  he  may  proceed  for  and  recover  his 
whole  damages,  including  the  loss  of  serv- 
ices of  his  son  durinlg  minority.  The  re- 
covery will  be  a  bar  to  another  action  by  the 
father,  as  such,  assuming  that  he  has  a  right 
of  action  independent  of  the  statute.  Mc- 
Qovern  v.  New  York  Central  and  Hudson 
Biver  B.  B.  Co.,  67  N.  Y.,  417,  1876;  15 
Amer.  R'yRep.,  119. 

127.  —  evidence.  In  an  action  by  an  ad- 
ministrator for  damages  sustained  on  ac- 
count of  the  death  of  an  infant,  it  was  held 
not  to  be  error  to  admit  testimony  respecting 
the  general  nature  of  the  employment  of 
decedent's  father ;  that  the  jury  might  con- 
sider its  probable  effect  in  determining  the 
pursuits  of  decedent.  Walters  v.  Chicago, 
Riock  Island  and  Pacific  B.  B.  Co.,  41  la., 
71.     1875. 

128.  —  illegitimate  child.  A  bastard  is 
not  a  "child"  within  §  3  of  the  9* and  10 
Vict.,  0  93,  and  can  therefore  maintain  no 
action  under  that  statute.  Dickinson  v. 
North  Eastern  B'y  Co.,  2  Hurlstone  &  Colt- 
man  (Exchequer)  735.     1863. 

129.  —  minor ;  suit  by  mother.  For  dam- 
ages for  the  death  of  a  minor,  killed  by  the 
running  of  a  railroad  train,  the  father,  if 
living,  must  sue.  If  the  mother  sues  she 
must  show  affirmatively  and  positively  that 
the  father  is  dead.  The  allegation  that  she 
is  a  widow  is  not  sufficient.  St.  Louis,  Iron 
Mt.  and  Southern  B'y  Co.  v.  Yocum,  34  Ark,, 
493.     1879. 

130.  —  payment  of  compensation  to 
father;  Indiana  statute.  Under  the  stat- 
ute of  Indiana  in  force  in  1859,  in  case  of  the 
death  of  a  minor  from  the  negligence  of  a 
railway  company,  the  right  to  recover  and 
to  receive  compensation  for  such  wrong  was 
placed  in  the  father  of  such  minor,  if  he 
were  living.  So,  when  the  administrator  of 
such  minor  permitted  the  father  to  receive 
the  money  arising  from  that  cause,  he  was 
held  to  have  performed  his  whole  duty  in 
respect  to  the  fund.  Perry  v.  Carmichael,  1 
Amer.  &  Eng.  R.  R.  Cases  (III.),  174.     1880. 

131.  —  pecuniary  condition  of  parent. 
In  an  action  for  damages  by  the  surviving 
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parent  (mother)  for  the  death  of  her  adult 
son,  her  pecuniary  condition  may  properly 
be  alleged  to  show  the  reasonable  expecta- 
tion of  pecuniary  assistance  from  the  de- 
ceased, but  not  for  the  purpose  of  increasing 
the  amount  of  damages.  JnternationaJ  and 
Great  Northern  B.  B.  Co.  v.  Kindred,  57 
Tex.,  491, 1883;  11  Amer.  &  Eng.  E.  R.  Cases, 
€19. 

132.  —  slare  parents.  An  adult  f reed- 
man,  born  of  parents  who  were  slaves  in 
Georgia,  was  accidentally  killed  on  the  H. 
and  T.  C.  R.  R.  in  1873.  The  father,  who 
was  still-  a  resident  of  Georgia,  sued  the 
company  for  damages.  Held,  that,  in  the 
absence  of  evidence  showing  that  the  laws 
of  Georgia  diffler  from  those  of  Texas,  the 
legal  relation  of  father  and  son  existed  be- 
tween'the  two,  and  the  father  was  compe- 
tent to  sue  as  such.  Houston  and  Texas 
Central  R'y  Co.  v.  Baker,  57  Tex.,  419,  1883; 
11  Amer.  &  Eng.  R.  R.  Cases,  6B7. 

133i  Pleading.  An  action  by  the  father 
to  recover  damages  for  the  death  of  his  minor 
child,  caused  by  the  neglect  of  another,  is 
statutory,  and  cannot  be  joined  with  an  ac- 
tion by  him  to  recover  for  personal  injuries 
received  by  himself,  though  caused  by  the 
same  transaction.  Cincinnati,  Hamilton  and 
Dayton  R.  B.  Co,  v.  Chester,  57  Ind.,  397. 
1877. 

134.  —  Only  one  suit  can  be  brought  for 
an  injury  resulting  in  death.  -Such  suit, 
whether  brought  by  one  or  by  all  the  parties 
interested,  is  for  the  benefit  of  all.  Houston 
and  Tex.  Central  B'y.  Co.  v.  Moore,  49  Tex., 
31,  1878;  Galveston,  Harrisburg  and  San 
Antonio  B.  B.  Co.  v.  Le  Gierse,  51  lb.,  189, 
1879. 

135.  —  It  is  not  necessary  to  aver  that  the 
intestate  left  a  widow,  child  or  next  of  kin. 
Ala.  and  Fla.  B.  B.  Co.  v.  Waller,  48  Ala;, 
459.    1873. 

136.  —  It  is  sufficient,  in  a  suit  for  negli- 
gence resulting  in  death,  to  aver  in  the 
declaration  that  the  deceased  left  a  widow 
or  children,  without  naming  them.  It  is 
proper,  though  perhaps  not  indispensable,  to 
allege  that  such  widow  or  next  of  kin  has 
sustained  some  pecuniary  loss.  McOlone  v. 
New  Jersey  B.  B.  and  Transportation  Co., 
37  N.  J.  Law,  304.     1875. 

137.  —  In  an  action  under  Gen.  St.  1878, 
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oh.  77,  t^  2,  the  complaint,  where  it  states  the 
names  of  the  next  of  kin  and  how  they  were 
related  to  the  deceased,  with  an  allegation 
of  damage  to  them,  is  sufficient,  so  far  as 
pleading  the  damages  is  concerned.  Barnum 
V.  Chicago,  Milwaukee  and  St.  Paul  Ry  Co., 
30  Minn.,  461.     1883. 

138.  —  In  an  action  by  an  administrator, 
the  averment  that  the  deceased,  at  the  time 
of  the  accident,  was  exercising  due  care  and 
diligence,  whether  necessary  or  not,  when 
traversed  by  the  general  issue  cannot  be 
treated  as  an  immaterial  allegation,  and 
must  be  sustained  by  the  evidence.  Wabash, 
St.  Louis  and  Pacific  Ry  Co.  v.  Shacklet,  105 
111.,  864.     1883. 

139.  —  Where  the  want  of  negligence  on 
the  part  of  one  killed  by  a  collision  of  two 
trains  is  averred  and  put  in  issue,  it  is  error 
for  the  court,  in  instru'fctions,  to  ignore  this 
issue,  where  none  others  are  given  on  the 
other  side  to  cure  such  omission.     lb. 

140.  —  In  instructing  the  jury  in  an  ac- 
tion for  fatal  negligence,  it  is  improper  for 
the  court  to  abandon  the  grounds  alleged  in 
the  declaration  and  direct  their  attention  to 
other  considerations  as  tending  to  support 
the  action.  Marquette,  Houghton  and  On- 
tonagon B.  B.  Co.  V.  Marcott,  41  Mich.,  433. 
1879. 

141.  —  A  complaint  by  an  administrator, 
who  is  also  a  child  of  the  intestate,  for  in- 
juries to  his  intestate  causing  his  death, 
which  alleges  that,  by  means  of  such  wrong, 
the  plaintiff  has  sustained  damages  in  a 
certain  sum,  but  states  no  facts  to  show 
pecuniary  loss,  present  or  prospective,  result- 
ing from  the  death,  to  the  widow  or  relatives 
of  the  deceased,  does  not  state  a  cause  of 
action  under  the  statute  of  Wisconsin.  Be- 
gan V.  Chicago,  Milwaukee  and  St.  Paul  B'y 
Co.,  51  Wis.,  599.     1881. 

142.  —  The  pleading,  in  actions  on  account 
of  death,  under  the  statutes  of  Maryland, 
examined.  Philadelphia,  Wilmington  and 
Baltimore  B.  B.  Co.  v.  State,  10  Amer;  & 
Eng.  R.  R.  Cases,  793;  58  Md.,  373.     1882.      - 

148.  —  amendment.  A  plaintiff  may  re- 
state his  cause  of  action  by  way  of  amend- 
ment without  its  being  obnoxious  to  the  ob- 
jection of  introducing  new  causes  of  action. 
So,  where  plaintiff,  within  the  time  limited 
by  the  statute,  declared  against  a  railway 
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company  for  damages  for  causing  the  death 
of  his  intestate,  an  amendment  afterwards 
made,  setting  up  that  the  deceased  left  sur- 
viving him  a  widow  and  children,  is  not  a 
setting  up  of  a  new  cause  of  action.  Haynie 
V.  Chicago  and  Alton  R.  R.  Co.,  9  Brad  well 
(111.),  105.     1881. 

144.  —  Where,  in  a  suit  brought  in  Geor- 
gia under  a  South  Carolina  statute  which 
allowed  the  administrator  of  a  decedent  who 
left  a  parent  or  wife  or  children  to  sue  for 
his  homicide,  the  declaration  failed  to  allege 
that  he  left  such  parent,  wife  or  child,  it 
could  be  amended.  South  Carolina  R.  R. 
Co.  V.  Nix,  68  Ga.,  573.     1883. 

145.  —  In  an  action  against  a  railway 
company  for  negligently  causing  the  death 
of  a  person  not  an  employe  of  the  company, 
an  amended  petition  was  filed,  alleging 
that  said  death  was  caused  by  the  wilful 
neglect  of  said  company.  Held,  that  the 
amendment  did  not  set  up  a  new  cause  of 
action,  but  was  simply  an  amendment  bring- 
ing the  original  cause  of  action  within  §  3  of 
the  act  of  1854,  which  authorizes  the  giving 
of  punitive  damages.  Louisville,  Cincinnati 
and  Lexington  R.  R.  Co.  v.  Case,  9  Bush 
(Ky.),  738.     1873. 

146.  Statute — Alabama.  The  act  ap- 
proved February  31,  1860,  entitled  "An  act 
to  prevent  homicides,"  which  repealed  sec- 
tions 1938  and  1939  of  the  Code  of  1853,  hav- 
ing been  omitted  from  the  Revised  Code  of 
1867,  in  which  the  repealed  sections  were 
inserted;  and  the  act  of  the  same  title, 
approved  February  31,  1873,  having  been 
passed  to  remedy  the  omission,  section  1941 
(Rev.  Code,  §  2300),  which  gives  against  cor- 
porations the  same  remedy  for  wrongful  acts 
causing  death  which  said  sections  1938  and 
1939  gave  against  individuals,  now  gives  the 
same  remedy  as  by  the  amending  act  of 
1873.  Savannah  and  Memphis  R.  R.  Co.  v. 
Shearer,  58  Ala.,  673,  1877,  20  Amer.  R'y 
Rep.,  451. 

147.  —  The  compensation  given  by  statute 
does  not  go  to  the  husband,  wife  or  child  of 
the  deceased,  as  such,  but  becomes  assets 
of  the  estate,  not  subject  to  the  payment  of 
debts,  and  must  be  distributed  as  the  person- 
alty of  an  intestate  is  now  distributed. 
South  and  North  Ala.  R.  R.  Co.  v.  Sullivan, 
59  Ala.,  373.     1877. 


148.  —  Where,  by  the  law  of  Alabama, 
the  personal  representative  of  a  party  who 
is  killed  by  the  wrongful  act  or  negligence  of 
another  is  entitled  to  an  action  for  damages 
therefor,  no  other  pereon  but  such  personal 
representative  can  bring  such  action  in  the 
courts  of  this  state,  when  the  killing  oc- 
curred within  the  state  of  Alabama.  The 
widow  of  the  party  killed  cannot,  in  her  own 
name,  as  such  widow,  maintain  such  action. 
Selma,  Rome  and  Dalton  R.,  R.  Co.  v.  Laeeji, 
49  Ga.,  106.     1873. 

149.  —  descendants  of  Injured  party. 
In  case,  under  the  statute,  for  injuries  occa- 
sioned by  negligence  and  resulting  in  the 
death  of  the  party  injured,  the  existence  of 
any  of  the  descendants  or  kin  named  in  the 
statute  suffices  to  maintain  the  action.  Kan- 
sas Paaifio  R'y  Co.  v.  Miller,  3  Colo.,  443, 
1874;  20  Amer.  R'y  Rep.,  345. 

150.  —  federal  courts.  The  Oregon  stat- 
ute, giving  a  right  of  action  for  an  injury 
causing  death,  will  be  enforced  In  the  fed* 
era!  courts.  Holmes  v.  Oregon  and  Cdti- 
fomia  R'y  Co.,  6  Sawyer  (U.  S.  C.  C),  263. 
1880. 

151.  —  former  recovery.  A  recovery  in 
a  former  action  for  medical  attendance,  ex- 
penses, loss  of  service  and  time  before  his 
death,  does  not  affect  the  damages  recover- 
able under  the  statute  for  death.  Barley  v. 
Chicago  and  Alton  R.  R.  Co.,  4  Bissell  (U.  S. 
C.  C),  430.     1865. 

152.  —  Georgia.  Where  an  action  is 
brought  by  a  father  against  a  railroad  com- 
pany for  damages  sustained  by  reason  of  the 
homicide  of  his  child,  and  the  tort  com- 
plained of.  prima  facie,  amounts  to  a  felony, 
he  must  allege  in  his  declaration  that  he  has 
prosecuted  the  agent  of  the  company  on  the 
criminal  side  of  the  court,  or  set  forth  a 
good  excuse  for  his  failure  to  do  so.  Code, 
§  3970;  Allen  v.  Atlanta  Street  R.  R.  Co.,  54 
Ga.,  503.     1875. 

153.  —  In  a  suit  by  a  widow  against  a  rail- 
road company  for  the  homicide  of  her  hus- 
band, a  request  to  charge  that  no  recovery 
could  be  ha,d  unless  the  employes  who 
caused  the  death  had  first  been  prosecuted 
was  properly  refused.  Such  request  assumed 
the  killing  to  have  been  a  felony,  which  was 
a  question  for  the  jury.  Southioestem  B.  B. 
Co.  V.  Johnson,  GO  Ga.,  C07.    187S. 
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154.  —  The  Code  limits  the  right  to  recover 
for  the  homicide  of  another  to  the  widow  or 
children  of  the  deceased,  omitting  the  words, 
contained  in  the  act  of  1856,  "  if  no  child  or 
children,  it  shall  vest  in  his  legal  representa- 
tive." This  court  is  bound  to  presume  that 
such  words  were  intentionally  omitted,  and 
the  right  of  action  thereby  given  no  longer 
exists.  Miller  v.  Southwestern  S.  S.  Co., 
55  Ga.,  143.-    1875. 

155.  —  injury  in  another  state.  An 
administrator  in  one  state  cannot  recover 
damages  for  the  benefit  of  the  widow  and 
next  of  kin  in  the  courts  and  under  the  au- 
thority of  a  statute  of  another  state.  Mao- 
kayv.  Centrals.  R.  Co.,  4 Federal  Reporter, 
617,  1880 ;  McCarthy  v.  Chicago,  Rook  Island 
and  Pacific  R.  R.  Co.,  18  Kans.,  46,  1877;  9 
Amer.  E'y  Rep.,  801. 

156.  —  Where  M.  is  an  inhabitant  of  Kan- 
sas, and  is  injured  in  the  state  of  Missouri  by 
the  wrongful  acts  of  a  railway  company 
operating  a  railroad  in  the  latter  state,  and 
thereupon  is  brought  to  Kansas  and  dies  there 
from  the  effects  of  such  wrongful  acts,  the 
personal  representative  of  the  intestate,  ap- 
pointed under  the  laws  of  Kansas,  cannot 
maintain  an  action  therefor  in  Kansas 
against  such  railway  company  under  section 
433  of  the  Civil  Code.  Same  v.  Same,  18 
Kans.,  46.    1877.. 

157.  —  The  suit  may  be  instituted  in  an- 
other state  by  the  administrator.  Dennich 
V.  Railroad  Co.,  103  U.  S.,  U.    1880. 

158.  —  A  personal  representative  has  no 
rights  nor  powers  beyond  the  jurisdiction  of 
the  state  under  whose  laws  he  received  his 
appointment.  He  cannot  receive  his  ap- 
pointment in  Kentucky  and  rely  upon  the 
statutes  of  Indiana  to  recover  damages  for 
injuries  to  a  decedent  caused  by  a  railway 
company  in  that  state.  Taylor  v.  Pennsyl- 
vania Co.,  78  Ky.,  348,  1880;  7  Amer.  &  Eng. 
R.  R.  Cases,  23.  ' 

159.  — An  administrator  appointed  in 
Kentucky,  and  suing  in  that  state,  must  be 
able  to  show  that  the  laws  thereof  entitle  him 
to  recover  the  thing  sued  for.     lb. 

160.  —  The  rule  seems  to  be  that  causes 
of  action  for  damages,  such  as  are  given  by 
the  statutes  (Laws  of  1847  and  1849)  to  the 
personal  representative  of  a  deceased  per- 
son; whose  death  was  caused  by  culpable 


negligence,  are  not  recognized  by  the  com- 
mon law,  and  that  statutes  of  any  particular 
state  giving  such  rights  of  action  have  no 
extraterritorial  jurisdiction.  But  causes  of 
action  of  this  character,  arising  under  stat- 
utes of  one  state,  may  be  enforced  in  another 
state,  provided  it  is  made  to  appear  that  the 
maintenance  of  such  -causes  of  action  is  in 
conformity  with  the  policy  of  the  state  in 
which  the  action  is  brought,  and  are  recog- 
nized by  the  laws  of  that  state.  Stallknecht 
V.  Pennsylvania  R.  R.  Co.,  53  Howard's 
Practice  (N.  Y.),  305,  1877;  13  Hun  (N.  Y.), 
451,  1878. 

161.  —  The  statute  of  Ohio,  allowing  an 
action  for  a  wrongful  act  causing  death,  has 
no  application  where  the  act  complained  of 
occurred  beyond  the  state.  Hover  v.  Penn- 
sylvania Co.,  25  Ohio  St.,  667.     1874. 

162.  —  The  Code,  art.  65,  §§  1  and  2,  gives 
a  right  of  action  whenever  the  death  of  a 
person  shall  be  caused  by  the  wrongful  act, 
neglect  or  default  of  another,  "  and  the  act, 
neglect  or  default  is  such  as  would  (if  death 
had  not  ensued)  have  entitled  the  party  in- 
jured to  maintain  an  action  and  recover 
damages  in  respect  thereof."  In  an  action 
under  this  statute  against  a  corporation  oper- 
ating" a  railroad  lying  partly  in  Maryland 
and  partly  in  Pennsylvania,  chartered  by  the 
laws  of  both  states,  brought  in  this  state  for 
the  use  of  the  widow  and  infant  child  of  a 
deceased  person,  who  was  killed  while  in  the 
employment  of  the  defendant,  by  an  accident 
occurring  in  Pennsylvania,  it  was  held  that 
this  statute  did  not  apply  to  the  case  of  a 
wrongful  act  or  neglect  occurring  in  another 
state,  whereby  death  had  been  caused,  al- 
though the  injured  person  was  a  citizen  of 
Maryland.  State  v.  Pittsburgh  and  Connells- 
ville  R.  R.  Co.,  45  Md.,  41.     1876. 

163.  —  In  the  absence  of  proof  to  the 
contrary,  it  will  be  presumed  that  the  com- 
mon law  prevails  in  another  state.    Jb. 

164.  —  The  law  of  Tennessee  giving  a 
right  of  action  for  injuries  resulting  in 
death  may  be  enforced  in  Mississippi,  as  the 
laws  of  the  two  states  coincide.  Chicago, 
St.  Louis  and  New  Orleans  R.  R.  Co.  v. 
Doyle,  60  Miss.,  977;  8  Amer.  &  Eng.  R.  R. 
Cases  (Miss.),  171.     1883. 

165.  —  "Where  the  injury  has  occurred  in 
another  state  whose  laws  give  a  right  of  ac- 
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tion  for  death,  an  action  may  be  brought  in 
Tennessee  for  such  injury.  Nashville  and 
Ohattanooga  B.  R.  Co.  v.  Sprayberry,  8 
Baxter  (Tenn.),  341.     1874. 

168.  —  In  an  action  by  a  widow  and  her 
minor  children  to  recover  damages  for  the 
death  of  her  liusband,  who,  while  in  the  em- 
ploy of  a  railway  company,  was  killed  in 
West  Virginia,  the  court  instructed  the  jury 
-that  the  action  could  be  maintained  if  the 
statute  in  force  in  West  Virginia,  relating  to 
cases  of  death  caused  by  negligence,  was 
sittiilair  to  or  substantially  the  same  as  the 
statute  on  the  same  subject  in  Pennsylvania, 
and  at  the  close  of  the  charge  said:  -'The 
question  of  law  as  to  the  effect  of  the  stat- 
ute of  West  Virginia  we  will  reserve  for 
future  consideration."  The  jury  found  for 
plaintiffs,  "  subject  to  the  opinion  of  the 
court  on  a  question  of  law  reserved."  Sub- 
sequently in  an  opinion  the  court  stated 
two  questions  of  law  as  reserved.  1.  "  Can 
the  plaintiffs  recover  under  the  West  Vir- 
ginia statute?"  and  2.  "Is  there  sufficient 
evidence  of  negligence  to  justify  a  verdict 
against  the  defendant  ?  "  On  these  questions 
so  stated  as  reserved  judgment  was  entered 
for  defendant.  Held,  that  if  it  was  material 
to  determine  whether  the  statutes  were  sub- 
stantially alike,  it  was  for  the  court;  that 
thex'e  was  no  reservation  of  either  the  fact 
or  the  question  of  law  set  forth  in  the  in- 
sti'uotion ;  that  every  reservation  of  a  ques- 
tion should  place  distinctly  upon  the  record 
what  the  point  is  which  is  reserved  and  state 
the  facts  out  of  which  it  arises.  Patton  v. 
Pittsburgh,  Cincinnati  and  St.  Louis  R'y 
Co.,  96  Pa.  St.,  169,  1880;  11  Amer.  &  Eng. 
R.  R.  Cases,  658. 

1G7.  —  Kausns,  A  claim  for  damages  for 
causing  death,  under  §  433  of  the  Code,  is 
pi'osecuted  by  the  administrator  for  the 
benefit  of  the  widow  and  children  or  next  of 
kin  of  the  deceased,  and  is  not  an  estate  of 
the  deceased  to  be  administered  witliin  the 
state  of  Kansas  witliin  the  meaning  of  the 
act  respecting  executors  and  administrators. 
(Oomp.  Laws  1879,  ch.  37.)  Perry  v.  St. 
Joseph  and  Western  B.  B.  Co.,  29  Kans.,  420, 
1883;  11  Amer.  &  Eng.  R.  R.  Cases,  663. 

168.  —  Kentucky.  The  rule  of  the  com- 
mon law  has  to  some  extent  been  changed 
in  Kentucky  by  various    statutory  enact- 


ments.   Covington  Street  B'y  Co.  v.  Packer, 
9  Bush  (Ky.),  455.     1873. 

169.  —  Maryland,  The  statute  gives  the 
right  to  recover  for  the  death  of  an  injured 
party,  regardless  of  the  age  of  the  dece- 
dent. Maryland  v.  Baltimore  and  Ohio 
B.  B.  Co.,  1  Hughes  (U.  S.  C.  C),  837. 
1877. 

170.  —  previons  doatli.  The  act  of  the 
legislature  of  March  36,  1883,  which  pro- 
vides that  ij  3391  et  seq.  of  the  Code  be  so 
amended  that  damages  resulting  to  piirties 
for  whose  use  and  benefit  the  right  of  action 
survives,  from  the  death  consequent  upon 
the  injuries  received,  shall  be  recoverable* in 
such  action,  does  not  apply  to  suits  where 
the  cause  of  action  arose  prior  to  the  pas- 
sage of  the  act.  Chicago,  St.  Louis  and  Ncie 
Orleans  B.  B.  Co.  v.  Pounds,  11  Lea  (Tenn.), 
137.     1883. 

171.  —  repeal  of  act.  The  statute  (1873, 
p.  117)  upon  which  this  action  was  baaed  is 
not  to  be  regarded  in  any  proper  sense  as  a 
penal  statute.  Under  this  act,  when  an  in- 
jury was  done  by  the  default  of  a  railroad 
company,  resulting  in  the  death  of  the  party 
injured,  the  personal  representative  was  en- 
titled to  recover  damages,  not  as  a  penalty, 
but  as  a  compensation  for  the  loss  sustained; 
and  neither  an  affirmative  enactment  nor  a 
repealing  statute  can  be  so  construed  under 
our  constitution  as  to  retroact  and  impair  or 
taJje  away  any  accrued  right  which  by  the 
authority  of  law,  and  in  the  manner  pointed 
out  by  the  statute,  had  been  previously  as- 
serted. Denver,  South  Park  and  Pacific  R'y 
Co.  V.  Woodward,  4  Colo.,  163.    1878; 

172.  —Section  11  of  the  Bill  of  Eights, 
prohibiting  retrospective  legislation,  oper- 
ates, as  to  pending  causes  under  the  statute, 
as  a  saving  clause  incorporated  into  the  re- 
pealing statute.  Lnndin,  Adni'r,  v,  Kansas 
Pacific  B'y  Co.,  4  Colo.,  433.    1878. 

1 73.  —  Teuneswt*.  The  statutes  of  Ten- 
nessee, in  such  cases,  construed.  The  killing 
being  shown,  the  burden  is  on  the  defendant. 
Louisville  and  Nashville  B.  B.  Co.  v.  Connor, 
9  Heiskell  (Tenn.),  19,  1871;  19  Amer.  R'y 
Rep.,  368. 

1 74.  —  An .  action  lies  for  an  injury  caus- 
ing instant  death.  Louisville  and  Nashville 
B.  B.  Co.  V.  Connor,  3  Baxter  (Tenn.),  383. 
1873. 
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175.  — Texas.  The  guardian  of  the  es- 
tate of  the  minor  children  of  the  deceased 
may  maintain  an  action.  It  may  be  brought 
in  the  name  of  the  guardian,  or  in  the  name 
of  the  ward  by  the  guardian.  The  widow 
who  has  compromised  her  cause  of  action  is 
not  a  necessary  party.  Houston  and  Tex. 
Central  R'y  Co.  v.  Bradley,  45  Tex.,  171, 
1876;  13  Amer.  R'y  Rep.,  213. 

17G.  — Wisconsin.  In  an  action  under 
the  statute  for  injuries  to  the  person  of 
plaintiffs  intestate,  causing  his  death  (R.  S., 
ch.  185,  ^  12,  13),  although  the  recovery 
must  be  confined  to  pecuniary  damages,  yet 
the  jiiry  are  not  held  to  any  fixed  and  pre- 
cise rules  in  estimating  their  amount  (within 
the  statutory  limit  on  that  subject),  but  may 
compensate  all  pecuniary  injuries  from 
whatever  source  they  may  proceed.  Ewen 
V.  Chicago  and  Northwestern  R'y  Co.,  38 
Wis.,  613.     1873. 

177.  Suicide.  By  reason  of  a  collision  of 
railway  trains  in  Virginia  a  passenger  was 
injured,  and  becoming  thereby  disordered 
in  mind  and  body  he  some  eight  months 
thereafter  committed  suicide.  Held,  in  a 
suit  by  his  personal  representatives  against 
the  railway  company,  that  as  his  own  act 
was  the  proximate- cause  of  his  death,  they 
are  not  entitled  to  recover.  Scheffer  v.  Rail- 
road Co.,  105"  U.  S.,  249,  1831 ;  8  Amer.  & 
Eng.  R.  R.  Cases,  59. 

17S.  Trespasser  on  train.  Where  the 
plaintiff's  intestate  wa^  a  trespasser  in  a  car 
of  the  defendant,  where  he  was  discovered 
and  ordered  out  by  the  conductor  of  the 
train,  and  in  attempting  to  obey  the  order 
he  fell  under  the  cars  and  was  run  over  and 
killed,  it  was  held  that  the  fact  of  his  being 
a  trespasser  was  not  material  in  an  action  to 
recover  for  his  death  on  the  ground  of  the 
defendant's  negligence.  Benton  v.  Chicago, 
Rock  Island  and  Pacific  R.  R.  Co.,  55  la., 
496.    18S1. 
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See  Appeal;    Certiohaki;    Damages;    Limitations; 
Negligence;  Pleading;  Process;  Keceiveb. 

■I.  Common  law  rules. 

1.  Negligence. 

2.  Stock  running  at  large. 
S..  Trespassing  animals. 


II.  Damages. 

III.  Highways. 

IV.  Cities  and  towns. 
V.  Depot  grounds. 

VI.  Pleading  and  practice. 
VII.  Roads  operated  jointly  or  by  les- 
sees, receivers  or  contractors. 
VIII.  Fences  and  Cattle  guards. 

1.  Generally. 

2.  Contract. 
IX.  Evidence. 

X.  Signals. 

XI.  Private  ways  and  farm  crossings. 
XII.  Statutory  liability,  and  decisions 

under  various  statutes. 
XIII.  General  matters. 

I.  Common  law  rules. 
•  1.  Negligence. 

1.  Common  law  liability.  Where  a  rail- 
way company  is  under  no  statutory  liability 
for  injury  to  stock  by  its  trains  by  reason  of 
its  road  not  having  been  fenced,  as,  when 
the  road  has  not  been  open  for  use  six 
months,  the  only  ground  of  liability  will  be 
that  the  injury  might  have  been  avoided  by 
the  exercise  of  ordinary  care.  Gilmaxi, 
Clinton  and  Springfield  R.  R.  Co.  v.  Spencer, 
76  111.,  192.     1875. 

2.  —  An  action  for  damages  sustained  by 
the  plaintiff  from  the  killing  of  his  animals 
on  the  defendant's  track,  through  the  al- 
leged careless,  negligent  and  wilful  acts  of 
the  defendant's  employes,  is  governed  by 
the  rules  of  the  common  law ;  and  the  fact 
as  to  whether  or  not  the  defendant's  track 
was  fenced  does  not  enter  into  the  case. 
Pittsburgh,  Cincinnati  and  St.  Louis  R'y  Co. 
V.  Stuart,  71  Ind.,  500.     1880. 

3.  —  Where  stock  is  killed  by  a  railway 
company  which  has  neglected  to  fence  its 
track  in  the  time  prescribed,  the  owner  of 
such  stock  may  elect,  according  to  the  facts 
of  the  case,  to  base  his  action  upon  the 
statute  of  1855,  or  upon  the  common  law 
grounds  of  negligence.  Rockford,  Rock 
Island  and  St.  Louis  R.  R.  do.  v.  Phillips, 
66  111.,  548.     1873. 

4.  —  In  the  absence  of  any  proof  of  negli- 
gence on  the  part  of  a  railway  company,  it 
is  not  liable  for  an  injury  to  an  animal  run- 
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iiiiig  in  a  field  through  which  the  railway 
runs.  Macon  and  Augusta  R.  R.  Co.  v. 
Vaughn,  48  Ga.,  464,  1873;  11  Amer.  R'y 
Eep.,  887. 

6.  Coiuparatire  negligence.  Slight  neg- 
ligence will  not  defeat  a  recovery,  if  the 
negligence  complained  of  has  been  gross. 
Solstinev.  Oregon  and  California  R.  R.  Co., 
8  Oreg.,  163.     1879. 

6.  Contributory  negligence.  Negligence 
cannot  be  imputed  to  a  person  simply  from 
the  fact  that  his  animals  have  escaped  frdm 
his  well  fenced  field  on  to  a  railway  track. 
Spinner  v.  New  York  Central  and  Hudson 
River  R.  R.  Co.,  67  N.  Y.,  153,  1876;  15 
Amer.  R'y  Rep.,  126. 

7.  —  The  owner  of  horses  left  them  in  a 
pasture  fidjoining  a  railway  which  was  se- 
curely fenced,  and  went  to  another  state, 
not  leaving  any  person  to  look  after  the 
■horses,  which  went  upon  the  track  through 
a  gate  which  had  been  recently  left  open  by 
trespassers,  and  the  horses  were  negligently 
injured  by  a  passing  train.  Held,  that  the 
owner  of  the  horses  was  not  guilty  of  con- 
tributory negligence.  Toledo,  Wabash  and 
Western  R'y  Co.  v.  Milligan,  53  Ind.,  505. 
1876. 

8.  —  The  plaintiff  must  allege  and  prove 
that  he  was  guilty  of  no  contributory  negli- 
gence ;  and,  in  the  absence  of  such  evidence, 
a  demurrer  to  his  evidence  should  be  sus- 
tained. Indianapolis,  Pei-u  and  Chiaago 
R'y  Co.  V.  Caudle,  60  Ind.,  113.     1877. 

9.  —  An  instruction  in  the  following  lan- 
guage:. "If  the  plaintiff  knowingly  allowed 
his  horse  to  be  upon  and  to  frequent  the 
depot  and  station  grounds  of  defendant, 
where  it  was  not  required  to  fence,  and 
where  there  was  danger  of  the  horse  being 
struck  by  the  trains  of  defendant,  he  is 
guilty  of  contributory  negligence,  and  can- 
not recover  in  this  action,"  held,  properly  re- 

.  fused.    Miller  v.  Chicago  and  Northwestern 
iJ'2/ Co.,  59  la.,  707.    1883. 

10.  — -  The  plaintiff,  working  upon  abridge 
across  defendant's  track,  with  knowledge  of 
an  approaching  train,  called  to  his  little  boy, 
eleven  years  old,  to  lead  his  horse  across  the 
track.  In  doing  so  the  horse,  tlirough  fright, 
escaped  and  got  upon  the  track  and  was 
killed  by  the  train.  The  proof  failed  to 
show  negligence   in  the  company.     Held, 


that  a  verdict  against  the  company  for  the 
value  of  the  horse  could  not  be  sustained. 
Toleda,  Peoria  and  Wai'saw  R'y  Co.  v.  Head, 
68  111.,  383,  1871 ;  6  Amer.  R'y  Rep.,  333., 

11.  —  The  negligence  of  a  pai-ty  must  be 
the  immediate,  proximate  cause  of  an  in- 
jury to  render  him  liable  therefor;  and  the 
same  rule  applies  to  the  contributory  negli- 
gence which  would  relieve  him  from  liabil- 
ity. An  instruction  which  stated  that  the 
negligence  of  plaintiff  must  have  contrib- 
uted "  directly  "  to  the  injury,  to  excuse  de- 
fendant, was  held  to  come  within  the  rule. 
Gates  V.  B.,  C.  R.  and  M.  R'y  Co:,  89  la.,  45, 
1874;  9  Amer.  R'y  Rep.,  73. 

12.  —  In  an  action  against  a  railway  com- 
pany for  damages  for  loss  caused  by  the 
latter's  negligence,  an  instruction  to  the  ef- 
fect that  plaintiff  could  recover  if  he  showed 
by  a  preponderance  of  evidence  that  the 
loss  resulted  from  the  negligence  of  defend- 
ant was  defective  in  failing  to  instruct  the 
jury  that  plaintiff  could  not  recover  if  his 
own  negligence  contributed  to  the  loss. 
McCormick  v.  Chicago,  RocJe  Island  and 
Pacific  R.  R.  Co.,  47  la.,  345.     1877. 

13.  —  In  an  action  for  the  value  of  plaint- 
iff's horse,  which  escaped  upon  defendant's 
railway  from  an  adjoining  field  and  was 
killed  by  a  train,  in  consequence,  as  is  al- 
leged, of  a  defect  in  defendant's  fence  at 
that  place,  held,  that  if  it  had  appeared  that 
the  liorse  was  breachy,  and  accustomed  to 
jump  or  break  lawful  fences,  and  that 
plaintiff,  knowing  these  facts,  turned  him 
loose  in  the  field  adjoining  the  track,  the 
jury  might  have  found  upon  tliis  evidence 
that  plaintiff  was  guilty  of  contributory 
negligence,  though  the  court  could  not  so 
hold  as  a  matter  of  law.  Jones  v.  Sheboy- 
gan and  Fond  du  Lac  R.  R.  Co.,  43  Wis., 
306,  1877;  15  Amer.  R'y  Rep.,  339. 

14.  —  In  an  action  against  a  railway  com- 
pany for  killing  stock,  tlie  court  instructed 
the  jury  that,  to  constitute  contributory 
negligence  on  the  part  of  the  plaintiff,  in  al- 
lowing his  stock  to  run  at  large,  he  must 
have  knowingly  suffered  such  stock  to 
habitually  run  at  large  in  jthe  immediate 
vicinity  of  the  place  where  it  was  killed; 
and  that  the  plaintiff  "cannot  recover,  al- 
though he  may  have  been  guilty  of  less  neg- 
ligence "  than  the  employes  of  the  defendant. 
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Eeld,  that  the  instruction  was  erroneous. 
Jeffersonville,  etc.,  R.  B.  Co.  v.  Foster,  63 
Ind.,  343.     1878. 

15.  —  The  farm  of  S.  was  bisected  by  the 
line  of  a  railway.  The  company  fenced  its 
line,  as  required  by  the  act  of  June  32,  1867. 
S.  used  the  railway  fence  on  thei  Bouth  side 
of  the  track  as  the  north  fence  of  his  in- 
closed pasture  and  corral.  The  corral  con- 
sisted of  about  three  acres,  into  which  in  the 
evening  of  the  night  in  question  he  turned 
his  cattle.  At  the  same  time  he  looked 
along  the  line  of  the  railway  fence  part  of 
the  inclosure  and  it  was  all  apparently  in 
•good  condition.  In  the  morning  a  board 
■was  found  broken  off  of  this  part  of  the 
fence,  by  means  of  which  three  of  the  cattle 
had  escaped  and  had  gone  on  to  the  track, 
where  two  of  them  had  beim  killed  and  the 
other  crippled  by  a  passing  train.  The  tes- 
timony as  to  the  condition  of  the  feiice,  as  to 
its  souQdness,  was  conflicting,  soine  wit- 
nesses swearing  that  it  was  rotten,  others 
that  it  was  sound.  Verdict  and  judgment 
for  S.  On  error,  held,  that  S.  was  not  guilty 
of  contributory  negligence,  and  the  finding 
and  judgment  upheld.  Union  Pacific  B.  B. 
Co.  V.  Schwenck,  13  Neb.,  478.    1883. 

16.  —  Shortly  before  sundown,  in  Febru- 
ary, plaintiff's  two  colts  accidentally  escaped 
from  his  barnyard.  A  few  minutes  after, 
the  colts  being  out  of  sight,  plaintiff  went  a 
mile  in  the  direction  he  supposed  they  had 
taken,  and,  not  finding  them,  returned 
home.  Before  daylight  the  next  morning 
the  colts  were  killed  on  defendant's  track. 
Eeld,  that,  upon  proof  of  these  facts,  the 
court  did  not  err  in  assuming  that  plaintiff 
was  not  guilty  of  contributory  negligence  in 
failing  to  seek  for  the  colts  with  due  dili- 
gence. Laude  v.  Chicago  and  Northwestern 
Ry  Co.,  33  Wis.,  640.     1873. 

17.  —  In  an  action  for  damages  for  killing 
stock  on  a  railroad  track,  where  it  appears 
that  the  stock  was  killed  through  the  negli- 
gence of  the  ti'ain  men  on  a  passing  train ; 
that  the  stock  was  running  at  large,  and 
strayed  on  the  track;  that  the  night  pre- 
ceding the  injury  it  had  been  shut  up  in  the 
plaintiff's  barn,  but  without  his  knowledge 
had  escaped  from  the  barn  into  the  barn  lot, 
and  thence  through  a  gate  into  the  road, 
■and  thus  strayed  away  to  the  place  of  in- 


jury, held,  that  the  fact  that  the  plaintiff 
had  another  hoi-se  which  was  in  the  habit  of 
opening  the  gate  of  the  barn-lot,  and  did  in 
fact  open  the  gate  at  that  time,  did  not 
amoun*  to  such  contributory  negligence  as 
to  defeat  the  plaintiff's  recovery.  Pacific 
B.  B.  Co.  V.  Brown,  14  Kans.,  469.     1875. 

18.  —  If  a  person  wantonly  or  carelessly 
drive  stock  upon  the  track  of  a  railroad  he 
is  guilty  of  contributory  negligence,  aM  if 
the  stock  is  injured  he  cannot  recover. 
Forbes  v.  Atlantic  and  North  Carolina  B. 
B.  Co.,  76  N.  C,  454,  1877;  14  Amer.  R'y 
Rep.,  313. 

19.  —  Where  a  horse  escaped  from  its 
owner's  land  upon  an  adjoining  railway  and 
was  killed  by  an  engine,  held,  that  the  mere 
fact  of  his  turning  his  horse  upon  his  la,nd 
where  there  was  no  fence  between  it  and 
the  railway,  when  it  was  the  legal  duty  of 
the  company  to  build  it,  was  not  proof  of 
contributive  negligence  on  his  part.  Wilder 
V.  Maine  Central  B.  B.  Co.,  65  Me.,  333, 
1876;  9  Amer.  R'y  Rep.,  389. 

20.  —  If  a  horse  escapes  from  the  control 
of  the  owner's  agent  through  his  negligence, 
and,  after  running  six  hundi-ed  and  fifty 
feet,  enters  upon  the  tracks  of  a  railway 
company  at  a  point  where  there  are  no  bar- 
riers, and,  after  going  on  the  tracks  a  dis- 
tance of  five  hundred  and  seventy  feet,  is 
injured,  if  the  jury  find  that  the  injury  was 
likely  to  happen  as  a  natural  and  probable 
consequence  of  such  negligence,  so  that  the 
negligence  might,  in  their  judgment,  fairly 
be  considered  to  be  a  contributory  cause  of 
the  injury,  the  owner  of  the  horse  is  not  en- 
titled to  recover.  Amstein  v.  Gardner,  134 
Mass.,  4.     1883. 

21.  —  Where  the  plaintiff  was  present  and 
saw  the  horses  on  the  track  and  gave  no  sig- 
nal to  the  approaching  train,  and  failed  to 
drive  the  horses  from  the  track,  but  the  en- 
gine-driver saw  them  in  time  to  avoid  the 
injury  and  failed  to  do  so,  the  company  was 
held  liable.  Washington  v.  Baltimore  and 
Ohio  B.  B.  Co.,  17  West  Va.,  190,  1880;  10 
Amer.  &  Eng.  R.  R.  Cases,  749. 

22.  —  Where  evidence  which  was  con- 
flicting fairly  presented  the  question  of  con- 
tributory negligence,  it  was  error  for  the 
court,  in  an  instruction,  to  ignore  that  de- 
fense, and  the  error  is  not  corrected  by  other 
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insta:uctions  presentins;  an  accurate  state- 
ment of  the  law.  Chicago,  Burlington  and 
Qtdncy  R.  B.  Co.  v.  Housh,  13  Brad  well  (111.), 
m     1883. 

23.  Evidence.  In  a  common  law  action 
against  a  railroad  company  for  injury  to  cat- 
tle, the  plaintiff  cannot  recover  without 
showing  negligence  on  the  part  of  the  de- 
fendant. Turner  v.  St.  Louis  and  San  Fran- 
tdsco-R'y  Co.,  76  Mo.,  361,  1S82;  Railroad  Co. 
V.  McMillan,  37  Ohio  St.,  554,  1883;  Railwaij 
Co.  V.  Heiskell,  38  ib.,  666,  1833;  Cincinnati, 
■Hamilton  and  Indianapolis  R.  R.  Co.  v.  Bqrt- 
lett,  58  Ind.,  573,  187T;  19  Amer.  R'y  Rep.,  17. 

24.  —  Where  evidence  on  the  part  of  the 
plaintiff  in  a  common  law  action  against  a 
railway  company,  for  negligently  killing 
plaintiff's  bull,  was  very  slight  —  barely 
sufficient  to  justify  the  court  in  submitting 
the  case  to  the  jury, —  and  the  court,  at  the 
I'equest  of  the  plaintiff,  had  instructed  the 
jury  that  negligence  need  not  be  proved  by 
positive  and  direct  evidence,  but  that  it 
would  be  sufficient,  if  the  jury  were  satis- 
fied of  its  existence'  from  all  the  facts  and 
circumstances  of  the  case,  held,  that  it  was 
error  to  refuse  the  defendant  an  instruction 
to  the  effect  that  negligence  on  its  part 
.could  not  be  inferred  from  the  mere  fact 
that  the  train  struck  and  killed  the  animal. 
McKissock  v.  St.  Louis,  Kansas  City  and 
Northern  R'y  Co.,  73  Mo.,  456,  1881 ;  7  Amer. 
&  Eng.  R.  R.  Cases,  590. 

25.  Negligence.  A  railway  company  is 
liable  for  killing  stock  when  its  employes, 
by  exercising  the  necessary  vigilance,  might 
have  seen  the  animal  on  the  track, .  and, 
with  due  regard  to  the  safety  of  the  passen- 
gers, have  stopped  the  train  before  striking 
it.  Fossier  v.  Morgan's  La.  and  Tex.  R.  R. 
Co.,  IMcGloin  (La.),  349. 

26.  —  It  is  not  necessary  that  the  killing 
should  be  wantonly  or  wilfully  done.  Shu- 
man  V.  Indivnapolis  and  St.  Louis  R.  R. 
Co.,  11  Bradwell  (111.),  473.     1883. 

27.  —  A  railway  company  is  not  chai-ge- 
able  with  neghgence  in  injuring  live  stock  on 
its  track,  unless  it  be  shown  that,  after  the 
stock  was  discovered,  the  company  could, 
without  imperiling  the  persons  or  property 
intrusted  to  it  for  transportation,  have 
Avoided  the  injwy.  Failure  to  ring  tlic  bell 
or  sound  the  whistle  docs  not  ooiistitutb  neg- 


ligence per  se;  there  must  appear  to  be  some 
necessary  connection  between  the  failure 
and  the  injury.  Wallace  v.  St.  Louis,  Iron 
Mountain  ooid  Southern  Ry  Co.,  74  J\Io.,  594. 
1881. 

2S.  —  Wliere  it  appeared  that  a  railway 
ran  through  plaintiffs  land,  and  that  his 
horses,  without  any  fault  on  his  part,  got 
upon  the  track  and  were  killed,  the  engine- 
driver  not  taking  proper  cai'e  to  avoid  tlie 
accident,  it  was  held  that  the  company  was 
liable.  Trout  v.  Va.  and  Tenn.  R.  R.  Co., 
33  Grattan  (Va.),  619.     1873. 

29.  —  When  animals  are  standing  on  the 
track  of  a  railway,  and  can  be  seen  by  the 
persons  running  tbo  train  by  the  use  of  ordi- 
nary care,  it  is  their  duty  to  slacken  speed, 
or  stop  the  train,  if  necessary,  to  avoid  in- 
juring tliem.  Shuman  v.  Indianapolis  and 
St.  Louis  R.  R.  Co.,  11  Bradwell  (111.),  473, 
18S3 ;  Rockford.  Rock  Island  and  St.  Louis 
R.  R.  Co.  V.  Rafferty,  73  111.,  5'?,  1874;  Paris 
and  Decatur  R.  R.  Co.  v.  Mullins,  66  ib.,  526, 
1873;  South  and  North  Ala.  R.  R.  Co.  v. 
Jones,  56  Ala..  507,  1876;  Missouri  Pacifle 
R'y  Co.  V.  Wilson,  38  Kans.,  637,  18S3;  11 
Amer.  &  Eng.  R.  R.  Cases,  447. 

30.  —  An  engine-driver,  in  charge  of  a 
running  train,  sliould  always  be  on  the  look- 
out for  obstructions,  and  when  an  obstruc- 
tion is  discovered,  no  matter  when  or  wliere, 
should  promptly  resort  to  all  means  within 
his  power,  known  to  skilful  engine-rtrivera, 
to  avert  the  threatened  injury  or  danger. 
South  and  North  Alabama  R.  R.  Co.  v.  Will- 
iams, 65  Ala,,  74.     188). 

31.  —  The  observance  of  the  statutory  re- 
quirements will  not  excuse  from  liability,  if, 
in  other  respects,  tlie  company  or  its  employes 
neglected  those  precautions  which  ordinary 
prudence  suggests  as  necessary  to  avoid 
casualties.  South  and  North  Ala.  R.  B.  Co. 
V.  Thompson,  GO  Ala.,  594.     1878. 

82.  —  To  run  a  train  composed  <ti  six  or 
eight  cars  without  a  brakeman  is  gross  neg- 
ligence ;  and  where  such  a  train  is  in  motioa 
and  there  is  apparent  danger,  such  as  to  in- 
duce the  engine-driver  to  whistle  for  putthig 
on  the  brakes,  and  there  is  a  brakeman  on 
the  train  and  he  fails  to  apply  the  bralces, 
this  implies  gross  negligence.  Tolcxlo.  Wa- 
bash and  Western  R'y  Co.  v.  Jl/i)f?(itniV,  Tl 
III,  34G.    lSli. 
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33.  —  It  is  the  duty  of  an  engine-diTver 
to  keep  a  constant  and  careful  lookout  for 
Btock  upon  the  track;  and,  although  stock 
be  wrongfully  there,  yet  he  must  use  ordi- 
nary care  and  diligence  to  discover  it  and 
avoid  injury  to  it,  or  the  company  will  be 
liable  for  the  injury  done  to  it.  Little  Rock 
and  Ft.  Smith  R'y  Co.  v.  Finley,  37  Ark,, 
■563,  1881;  11  Amer.  &  Eng.  R.  E.  Cases, 
469. 

34.  —  It  is  not  always  necessary  that  the 
engine  driver  on  a  train  should  stop  it  or 
slacken  its  speed,  on  discovering  stock  on 
the  track.  Ordinary  prudence  requires  him 
to  promptly  endeavor  to^ drive  them  off  by 
•sounding  the  whistle,  but  does  not  require 
'him  to  stop  or  slacken  the  speed  of  the  train 
w^hen  he  may  reasonably  believe  that  they 
■will  leave  the  track  in  time,  and  there  is  no 
cause  or  reason  to  suppose  there  is  any  risk 
or  danger.  Little  Rock  and  Ft.  Smith  R'y 
Co.  V.  Trotter,  37  Ark.,  593,  1881;  11  Amer. 
&  Eng.  R.  R.  Cases,  475. 

85.  T-  The  statute  approved  February  3, 
V  1877,  imposing  an  absolute  liability  upon 
railway  companies  for  ,stock  killed  or  in- 
jured by  their  trains  (Code,  g  1710),  -which 
has  been  declared  by  this  court  to  be  uncon- 
iBlitutional,  was  not  intended  to  apply  to 
injmies  caused  by  negligence,  nor  to  inten- 
tional injuries  resulting  from  direct  force ; 
for  which  injuries,  without  the  aid  of  the 
statute,  a  liability  and  remedy  already  ex- 
isted. Simpson  v.  Memphis  and  Charleston 
JJ.JB.  Co.,  66  Ala.,  85.     1880. 

36.  Operation  of  train.  The  operation  of 
a  train  with  the  engine  behind  held  not  to 
be  negligent,  where  a  man  was  stationed 
on  the  front  end  to  keep  watch,  and  the 
train  tvas  moved  slowly.  Falconer  v.  Euro- 
pean and  North  American  R'y  Co.,  1  Pugs- 
ley  (New  Brunswick),  179.     1873. 

37.  —  Where  the  distance  to  which  the 
light  was  thrown  by  the  head-light,  which 
was  in  proper  order  and  of  the  .best  kind  in 
use,  is  not  shown,  but  only  that  the  en- 
gineer could  not  perceive  by  its  light,  at 
thirty  yards  distance,  a  young  mule  of  the 
color  of  the  earth  about  a  culvert  in  which 
it  was  fastened,  and  could  hot  stop  in  forty 
yards  distance,  and  there  is  no  evidence  as 
to  how  much  of  the  mule  was  above  the 
track,  it  is  error  to  charge  the  jury  that  it 


was  negligence  to  run  the  train  at  a  rate  of 
speed  at  which  the  engine-driver  could  not 
stop  before  reaching  the  mule  after  seeing  it 
was  on  the  track.  Whether  or  not  this  was 
negligence  was  a  question  for  the  jury,  in 
view  of  all  the  facts,  under  appropriate  in- 
structions from  the  court.  Memphis  and 
Charleston  R.  R.  Co.  v.  Lyon,  63  Ala.,  71. 
1878. 

38.  —  Imperfect  light  and  fog  at  the  time 
of  killing  stock  by  a  railroad  train  are  cir- 
cumstances that  the  jury  may  take  into  con- 
sideration in  determining  negligence,  ^t. 
Louis,  Iron  Mountain  and  Southern  R'y  Co. 
V.  Vincent,  36  Ark.,  451.     1880. 

39.  —  The  fact  that  the  person  in  charge 
of  defendant's  locomotive  was  a  fireman,  not 
a  skilled  engine-driver,  is  entirely  immaterial 
in  an  action  where  the  evidence  shows  the 
collision  was  not  occasioned  by  any  lack  of 
skill  on  his  par-t.  Culhane  v.  New  York 
Central  and  Hudson  River  R.  B.  Co.,  60  N. 
Y.,  133,  1875;  10  Amer.  R'y  Rep.,  143. 

40.  —  It  is  the  duty  of  a  railway  company 
to  provide  a  sufficient  number  of  brakes  upon 
a  train  to  stop  it  within  a  reasonable  time 
and  distance,  and  a  failure  to  do  so  is  negli- 
gence. Forbes  v.  Atlantic  and  North  Caro- 
lina R.  R.  Co.,  76  N.  C,  454,  1877;  14  Amer. 
R'y  Rep.,  313. 

41.  Eate  of  speed.  In  the  absence  of  any 
statute  limiting  the  rate  of  speed  of  railway 
trains,  no  conceivable  rate  is  evidence  of 
negligence  per  se.  McKonkey  v.  Chicago, 
Burlington  and  Qidncy  R.  R.  Co.,  40  la.,  305, 
1875;  8  Amer.  R'y  Rep.,  406. 

42.  — It  is  negligence  in  a- railway  com- 
pany to  run  its  trains  on  a  straight  track  in 
the  night  time  at  such  a  rate  of  speed  that 
the  train  cannot  be  stopped  in  the  distance 
at  which  the  engine-driver  can  see  cattle  or 
other  obstructions  on  the  track,  by  the  aid 
of  the  head-light.  Memphis  and  Cliarlestorp 
R.  R.  Co.  V.  Lyon,  63  Ala.,  71.     1878. 

43.  —  A  railway  company  is  liable  for 
damage  resulting  from  injury  or  killing  of 
stock  by  its  train  on  the  railway  track,  when 
the  train  is  moving  at  a  greater  rate  of  speed 
than  allowed  by  law.  Houston  and  Texas 
Central  R'y  Co.  v.  Terry,  43,  Tex.,  451.     1S75. 

44.  —  A  railway  company  is  not  author- 
ized to  diminish  the  speed  of  a  train  for  the 
sake  of  avoiding  injury  to  stock,  if  by  so 
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doing  it  augments  the  danger  to  passengers. 
There  is  no  such  thing  as  a  reasonable  in- 
crease of  danger  to  passengers.  Sandham  v. 
Chicago,  Bock  Island  and  Pacific  B.  B.  Co., 
88  la.,  88.     1874. 

45.  —  The  rate  of  speed  and  the  absence 
of  signals  may  be  shown  as  establishing  neg- 
ligence in  the  operation  of  the  train.  Edson 
V.  Central  B.  B.  Co.  of  la.,  40  la.,  47,  1874; 

8  Amer.  R"y  Rep.,  413. 

46.  —  The  evidence  does  not  show  that 
the  train  of  appellant  was  being  driven  atau 
unusual  rate  of  speed  when  the  killing  com- 
plained of  occurred.  The  rate  of  speed 
should  depend  upon  the  circumstances  and 
locality.  Peoria,  Decatur  and  Evansville 
B'y  Co.  V.  Miller,  11  Bradwell  (111.),  875. 
1883. 

47.  —  It  was  error  to  charge  that  if  the 
train  was  running  at  such  a  speed  that  it 
could  not  be  stopped  within  the  distance  the 
head-light  would  discover  objects  upon  the 
road,  the  jury  might  find  the  company 
guilty  of  recklessness,  notwithstanding  all 
tlie  prescribed  precautions  were  observed. 
There  is  no  law  prescribing  the  rate  of  speed 
at  which  trains  should  run.  The  question 
of  recklpssness  or  excessive  speed  is  one  to 
be  determined  by  all  the  facts  and  circum- 
stances at  the  time,  and  not  by  the  arbitrary 
rule  suggested  as  to  the  distance  an  obstruc- 
tion could  be  seen  by  aid  of  the  head-light. 
Louisville  and  Nashville  B.  B.  Co.  v.  Milam, 

9  Lea  (Tenn.),  223.    1883. 


2.  Stock  running  at  large. 

48.  Animals   escaping   I'rora   inclosure. 

The  "act of  1869,  to  prevent  domestic  ani- 
mals from  running  at  large  in  certain  coun- 
ties," is  not  so  far  inconsistent  with  and 
repugnant  to  the  general  railway  law  requir- 
ing railroad  companies  to  fence  their  roads 
as  by  necessary  implication  to  repeal  the 
latter ;  and  where  animals  escape  from  their 
inclosure  within  such  counties,  without  the 
fault  or  knowledge  of  the  owner,  and  stray 
upon  a  railroad  track  at  a  point  where  the 
company  has  failed  to  comply  with  the 
law  requiring  it  to  fence,  and  are  killed  by 
collision  with  trains,  the  company  is  respon- 
sible for  the  damage.    Ohio  and  Mississippi 


B'y  Co.  V.  Jones,  63  111.,  473,  1873;  7  Amer. 
R'y  Rep.,  477. 

49.  —  An  owner  may  recover  for  his 
stock  killed  while  running  at  large,  if  they 
were  so  at  large  without  his  fault.  Bailway 
Co.  V.  Howard,  11  Amer.  &  Eng.  R.  R. 
Cases  (Ohio),  488.    1883. 

50.  —  Contributory  negligence  is  not 
chargeable  to  the  owner  in  letting  the 
stock  run  at  large  when  it  breaks  out  of  its 
pasture  without  his  fault.  Toledo,  Peoria 
and  Warsaw  B'y  Co.  v.  Johnstoti,  74  111.,  88. 
1874. 

61.  Common  law  liability.  The  evidence 
showed  that  the  plaintiff's  animal  had 
strayed  upon  the  defendant's  track,  and,  de- 
spite the  slackening  of  the  speed  of  the  train 
and  the  sounding  of  the  whistle,  the  animal, 
instead  of  stepping  off  the  track,  had  run 
ahead  of  the  train  until  it  had  jumped  into  a 
bridge  on  the  track  and  broken  its  leg. 
There  was  no  evidence  of  any  order  of  the 
board  of  commissioners  directing  that  ani- 
mals might  be  permitted  to  run  at  large. 
Held,  that  the  defendant  was  not  liable. 
Pittsburg,  Cincinnati  and  St.  Louis  By  Co. 
V.  Stuart,  71  Ind.,  500.     1880. 

62.  —  The  fact  that  the  cattle  injured 
were  permitted  to  run  at  large  will  not  shield 
the  company  from  the  consequences  of  the 
failure  of  its  agents  to  observe  proper  care 
and  vigilance.  Kentucky  Central  B.  B.  Co. 
V.  Lebus,  14  Bush  (Ky.j,  518.     1879. 

68.  Contributory  negligence.  The  per- 
mission of  stock  to  run  at  large  is  not  such 
negligence  on  the  part  of  the  owner  as  will 
defeat  his  action  against  a  railway  company 
for  negligently  killing  the  same.  Washing- 
ton V.  Baltimore  and  Ohio  B.  B.  Co.,  17 
We-st  Va.,  190,  1880;  10  Amer.  &  Eng.  R.  R. 
Cases,  749;  Kuhn  v.  Chicago,  Bock  Island 
and  Pacific  B.  R.  Co.,  43  la.,  420,  1876;  Mo- 
bile and  Ohio  B.  B.  Co.  v.  Williams,  58  Ala., 
595,  1875;  18  Amer.  R'y  Rep.,  158. 

64.  —  If  a  person  suffers  his  stock  to  nin 
loose  in  a  field  through  which  an  unfenoed 
railroad  track  passes,  he  can  only  require 
such  company  to  exercise  ordinary  care  and 
prudence  in  respect  to  protection  for  such 
stock.  Peoria,  Decatur  and  Evansville  B.  B. 
Co.  V.  Dugan,  10  Bradwell  (111.),  288.    1881. 

66.  —  The  fact  that  the  owner  of  an  ani- 
mal "  knowingly  permitted  "  it  to  run  at 
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large  is  not  such  contributory  negligence  on 
his  part  as  will  defeat  an  action  by  him 
against  a  railway  company  for  the  •'  wilful " 
killing  of  such  animal.  Detroit,  Eel  River 
and  Illinois  B.  B  Co.  v.  Barton,  61  111.,  293, 
1878;  Louisville,  New  Albany  and  Chicago 
By  Co.  V.  Whitesell,  68  Ind.,  397,  1879. 

56.  —  If  the  owner  of  a  cow  knowingly 
permits  her  to  run  at  large  in  the  vicinity  of 
a  railway,  where  it  is  not  required  by  law  to 
be  fenced,  and  she  strays  upon  the  track  and 
is  kiUed,  it  not  appearing  that  the  killing  is 
wilfully  done,  the  company  will  not  be  liable, 
though  the  owner  may  not  have  known  that 
the  railway  was  completed.  Jeffersonville, 
etc.,  B.  B.  Co.  V.  Adams,  43  Ind.,  403. 
1873. 

57.  —  It  is  not  conclusive  evidence  of  con- 
tributory negligence  to  allow  cattle  to  run  at 
large  in  a  pasture  next  to  a  railway  where 
the  railway  fence  is  out  of  repair.  Evans  v. 
St.  Paul  and  Sioux  City  B.  B.  Co.,  80  Minn., 
489.    1883.     • 

58.  —  Whether,  in  exercising  his  right  to 
use  his  land,  the  land  owner  has  been  guilty 
of  negligence,  contributing  to  an  injury  to 
his  cattle,  is  ordinarily  a  question  of  fact  for 
a  jury,  to  be  determined  with  refeirence  to 
all  the  circumstances  of  the  case.  Merely 
suflEering  his  cattle  to  graze  upon  his  land,  or 
to  go  to  a  spring  thereon,  in-  broad  dajdight, 
is  not  such  negligence  on  the  part  of  the 
land  owner,  in  law,  notwithstanding  the 
company's  road  is'unfenced,  and  notwith- 
standing there  is  another  railroad  within  a 
few  hundred  feet.  Schubert  v.  Minneapolis 
and  St.  Louis  B'y  Co.,  27  Minn.,  360.     1880. 

59.  —  Whether  or  not  the  owner  of  a  blind 
horse  was  guilty  of  negligence  in  turning  out 
the  horse  to  graze  where  he  might  be  exposed 
to  danger  from  passing  railroad  trains,  was 
properly  submitted  to  the  jury.  Hammond 
V.  Sioux  City  and  Pacific  B.  B.  Co.,  49  la., 
450.    1878. 

60.  —  Plaintiff,  living  about  three-fourtlis 
of  a  mile  from  defendant's  line,  wliicli  lie 
knew  to  be  unfenced,  pei'mitted  liis  cow  to 
pasture  in  summer  on  a  large  tract  of  unin- 
closed  land,  extending  from  the  neighbor- 
hood of  his  residence  to  the  track ;  and  she 
passed  upon  the  track  and  was  injured. 
Held,  that  upon  these  facts  tlie  question  of 
contributory  negligence,  being  open  to  doubt 


and  debate,  was  for  the  jury.  Curry  v. 
Chicago  and  Northwestern  B'y  Co.,  43  Wis., 
665,  1878;  16  Amer.  R'y  Rep.,  219. 

61.  —  The  court  cannot  say  to  the  jury,  as 
a  matter  of  law,  that  p^erniittiug  cattle  to 
run  at  large  is  negligence  which  contributed 
to  their  injury,  as  it  depends  upon  all  the 
circumstances  whether  it  was  negligence 
and  whether  it  contributed  to  the  injury. 
Cincinnati,  Lafayette  and  Chicago  B,  B. 
Co.  v.  Ducharme,  4  Bradwell  (111.),  178. 
1879. 

62.  — Where  a  railway  company  fails,  to 
fence  its  road,  and  stock  is  killed  by  its  ti'ains 
in  a  county  where  it  is  lawful  for  stock  to 
run  at  large,  the  question  of  contributory 
negligence,  in  the  owner  x'ermitting  his 
stock  to  run  at  large,  cannot  arise.  Ohio 
and  Mississippi  B.  B.  Co.  v.  Fowler,  85  111., 
21.     1877. 

63.  —  Where  cattle  are  killed  by  a  loco- 
motive on  a  railroad  running  along  unin- 
closed  lands,  but  not  at  a  railroad  crossing, 
the  fact  that  the  cattle  got  upon  the  track 
from  land  adjoining  that  of  the  owner  of 
the  cattle,  and  upon  which  they  had  strayed, 
is  no  defense  to  an  action  for  damages 
against  the  railroad.  Kaes  v.  Mo.  Pacific 
B'y  Co.,  6  Mo.  App.,  397.     1879. 

64.  — ^he  owner  of  animals,  in  allowing 
them  to  be  at  large  on  the  range  of  unin- 
closed  lands,  is  not  chargeable  with  an  un- 
lawful act  or  an  omission  of  oi'dinary  care 
in  keeping  his  stock,  subject  to  the  qualifi- 
cation, however,  that  animals  wliich  are 
unruly  or  dangerous  are  requii'ed  to  be  re- 
strained. The  bare  fact  that  the  railway  is 
unfenced  will  not  render  it  liable  for  killing 
stock.  Blaine  v.  Chesapeake  and  Ohio  B.  B. 
Co.,  9  West  Va.,  253.     1876.         ' 

65.  —  If  an  animal  is  allowed  to  run  at 
large  in  the  vicinity  of  a  railroad  at  a  point 
where  it  was  not  fenced,  and  could  not  le- 
gally be  fenced,  the  owner  cannot  recover 
for  its  injury.  Cincinnati,  Hamilton  and 
.Dayton  B.  B.  Co.  v.  Street,  50  Ind.,  235. 
1875. 

6(5.  —  Where  cattle  are  running  at  large  in 
an  extra  hazardous  place  near  a  railway,  th^ 
railway  company  is  only  liable  for  wanton 
and  reckless  neglect  in  tlieir  injury.  Will- 
iams v.  Northern  Pacific  R'y  Co.,  11  Amcr. 
&  Eug.  R.  R.  Cases  (.D-'>1-).  l-Sl.     1882. 
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G7.   Stock  illegally  rnnning   at   large. 

Under  the,  act  of  Junp  30,  1867,  a  railway- 
company  Is  liable  for  stock  killed  upon  its 
track  while  running  at  large  in  the  night- 
time at  a  point  where  the  company  was 
required,  but  failed  to  fence  its  track,  not- 
withstanding stock  is  prohibited  by  statute 
from  running  at  large  in  the  night-time. 
Burlington  and  Missouri  River  R.  R.  Co.  v. 
BrinJcman,  ii  Neb.,  70,  1883;  11  Amer.  & 
Eng.  R.  R.  Cases,  iSS. 

68.  —  A  railway  company  is  released  from 
the  duty  .of  exercising  ordinary  care  toward 
a  stallion  required  to  be  kept  in  an  inclosure, 
which  may  have  strayed  upon  its  track,  only 
when  the  animal  is  at  large  by  the  suffei-- 
auce  of  the  owner.  Pearson  v.  Milwaukee 
and  St.  Paul  R'y  Co.,  45  la.,  497.     1877. 

69.  —  Where  it  appears  that  the  injured 
stock  was  permitted  to  ran  at  large  in 
violation  of  law,  the  question  whether  the 
owner  of  the  stock  has  been  guilty  of  con- 
tributory neglgence  is  one  of  fact,  to  be  de- 
termined by  the  jury  from  the  circumstances 
of  the  case.  Swing  v.  Chicago  and  Alton 
R.  R.  Co.,  73  111.,  35,  1874;  Rockford,  Rook 
Island  and  St.  Louis  R.  R.  Co.  v.  Irish,  73 
ib.,  404,  1874. 

70.  —  Whether  permitting  male  animals 
to  run  at  large,  wliich  are  subsequently  in- 
jured by  locomotives  or  trains,  is  contrib- 
utory negligence  depends  upon  whether 
permitting  them  to  run  at  large  was  a  prox- 
imate, or  only  a  remote,  cause  of  the  injury. 
Rockford,  Rook  Island  and  St.  Louis  R.  R. 
Co.  V.  Irish,  73  111.,  404.     1874. 

71.  —  Where  a  railway  company  is  not 
guilty  of  negligence  in  failing  to  protect  its 
track  from  swine  in  a  townsliip  where  they 
are  not  permitted  to  run  at  large,  and  it 
appears,  from  an  agreed  statement  of  facts, 
that  a  hog  was  killed  by  the  negligence  of 
the  railroad  company  in  such  township,  and 
it  further  appears  that  the  negligence  of  the 
owner  in  permitting  the  animal  to  run  at 
large  in  violation  of  §  46,  ch.  105.  Comp. 
Laws  1879,  contributed  directly  to  the  injury, 
held,  the  negligence  of  the  defendant  was 
offset  by  the  negligence  of  the  plaintiff,  and 
the  owner  of  the  animal  could  not  recover. 
Kansas  City,  Fort  Scott  and  Oulf  R.  R.  Co. 
V.  McHenry,  34  Kans.,  501.     1880. 

72.  —  Though  animals    are    wrongfully 


running  at  large,  a  railway  company  is  lia- 
ble for  their  injury  if  the  injury  could  have 
been  avoided  by  its  employes  by  the  use  of 
.ordinary  care.  Baltimore  and  Ohio  R.  R. 
Co.  V.  Mulligan,  45  Md.,  486.     1876. 

73.  —  L.,  the  owner  of  a  cow,  in  a  town- 
ship and  county  in  which,  by  the  orders  of 
the  board  of  county  commissioners,  duly 
made  and  published,  the  night  herd  law  of 
1868,  and  the  general  herd  law  of  1873,  were 
in  force,  permitted  said  cow  to  run  at  large 
in  the  night  time,  and  while  so  running  at 
large  the  cow  strayed  upon  the  track  of  a 
railroad  and  was  run  over  and  killed  by  a 
passing  train  without  any  negligence  on  the 
part  of  those  in  charge  of  the  train.  The 
railroad  track  was  unfencgd,  though  it 
ought  to  have  been  fenced,  under  ch.  94  of 
the  Laws  of  1874.  Held,  that  L.  was  equally 
at  fault  with  the  railroad  company,  and  act- 
ing equally  in  disregard  of  the  statutes,  and 
could  not  therefore  recover.  Central  Branch 
Union  Pacific  R.  R.  Co.  v.  Lea,  30  Kans., 
353,  1878;  19  Amer.  R'y  Rep.,  76. 

3.  Trespassing  animals. 

74.  Contributory  negligence.  If  domes- 
tic animals  are  on  the  track  of  a  railroad  by 
the  fault  of  the  owner,  such  owner  takes  all 
reasonable  risks  of  injury  to  them  from 
passing  trains ;  and  wliile  the  railroad  com- 
pany is  not  bound  to  presume  that  such  ani- 
mals will  be  upon  the  track,  they  are  not 
authorized  to  injure  them  wilfully  or  care- 
lessly, but  are  bound  to  use  reasonable  care 
to  avoid  injuring  them.  But  considering 
further  the  relative  value  and  importance  of 
a  train,  and  of  the  lives  of  the  persons  upon 
it,  as  compared  with  the  value  of  domestic 
animals,  a  proper  regard  for  botli  train  and 
cattle  would  make  the  duty  to  avoid  injury 
to  the  train,  and  to  those  upon  it,  primary 
and  paramount  to  the  duty  of  avoiding  in- 
jury to  the  cattle.  Witherell  v.  Milwaukee 
and  St.  Paul  Ry  Co.,  34  Minn.,  410,  1878; 
O'Connor  v.  Chicago,  Milwaukee  and  St. 
Paul  R'y  Co.,  27  Minn.,  166,  1880. 

75.  —  If  a  horse  is  put  into  a  proper  past- 
ure by  its  owner,  and  escapes  tlience  into  a 
higliway,  and  goes  upon  a  railway  at  a  point 
at  which,  although  the  corporation  is  boiind 
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to  maintain  cattle-guards,  there  are  none, 
and  is  there  killed  by  a  train,  it  is  a  tres- 
passer, and  the  company  is  not  liable  to  the 
owner  of  the  horserunlesa  thei-e  was  reck- 
less and  wanton  misconduct  on  the  part  of 
those  employed  in  the  operation  of  the 
train.  Darling  v.  Boston  and  Albany  B.  B. 
Co.,  121  Mass.,  118.    1876. 

76.  —  The  mere  fact  that  the  animal  was 
a  trespasser  on  defendant's  railway,  or  that 
it  passed  thereon  from  land  not  belonging 
to  the  plaintiff,  will  not  defeat  a  recovery. 
Curry  v.  Chicago  and  Northwestern  B'y  Co., 
^  Wis.,  665,  1878;  16  Amer.  R'y  Rep., 
219. 

77.  NJBgIis>ence.  If  a  horse,  while  tres- 
passing upon  a  railway  track,  is  killed  by 
an  engine,  the  company  is  not  liable  unless 
the  injury  was  caused  by  the  wanton  and 
reckless  misconduct  of  its  employes ;  and  it 
is  not  sufficient  to  show  that  they  carelessly 
ran  over  the  horse,  and  did  not  use  reason- 
able care  to  avoid  the  accident.  Maynard  v. 
Boston  and  Maine  B.  B.  Co.,  115  Mass.,  458, 
1874;  8  Amer.  R'y  Rep.,  43;  McDonnell  v. 
Pittsfield  and  North  Adams  B.  B.  Co.,  115 
Mass.,  564,  1874. 

78.  —  company  not  liable  where  due  care 
is  used.  Where  in  an  action  against  a  rail- 
way company,  brought  within  six  months, 
to  recover  damages  for  an  injury  to  plaint- 
iff's cow,  it  was  proved  that  the  cow  jurnped 
on  the  track  at  the  opening  of  a  cut  some 
two  hundred  yards  in  front  of  the  defend- 
ant's engine,  which  was  running  at  the  rate 
of  twenty-three  miles  an  hour;  and  it  was 
further  proved,  that  as  soon  as  the  cow  was 
discovered  the  engine-driver  blew  the  alarm 
whistle  and  reversed  the  engine  and  the 
brakes  were  applied,  and  that  the  engine 
running  at  that  rate  of  speed  could  not  be 
stopped  under  four  hundred  yards,  held; 
that  the  defbndant's  agents  were  not  guilty 
of  any  neglect,  and  that  the  company  was 
not  responsible  for  the  injury.  Proctor 
V.  W.  and  W.  B.  B.  Co.,  73  N.  C,  579. 
1875. 

79.  Question  for  jury.  Held,  under  the 
facts  of  a  particular  case,  that  the  question 
as  to  whether  a  horse  was  trespassing  or  not 
vras  a  question  for  the  jury.  Towne  v. 
Nashua  and  Lowell  B.  B.  Co.,  124  Mass.,  101. 
1878. 


II.  Damages. 

80;  Caring  for  injured  stock.  Where 
stock  has  been  injured  through  the  negli- 
gence of  a  railway  company,  it  is  the  duty 
of  tlie  company  to  take  proper  cara  of  the 
injured  animals,  and,  failing  to  do  so,  the 
owner  is  justified  in  taking  proper  care  of 
them,  for  which-  he  may  recover  a  reason- 
able compensation  from  the  company.^ 
Finch  Vi  Central  B.  B.  Co:  of  Iowa,  43  la., 
304.     1875. 

SI.  Constitutional  law-  The  double  dam- 
ages authorized  to  be  recovered  by  §  1389  of 
the  Code  are  not  in  the  nature  of  a  fine  or 
penalty,  but  are  simply  tha  measure  of  dam- 
ages fixed  by  the  statute  for  a  private  wrong, 
and  as  such  do  not  render  the  provision  un- 
constitutional. Mackie  v.  Central  B.  B.  of 
loioa,  54  la.,  540,  1880;  Welsh  v.  Chicago, 
Burlington  and  Quincy  B.  B.  Co.,  53  ib., 
683,  1880. 

82.  —  The  statute  imposing  upon  railroad 
coaipaniesdouble  damages  for  the  killing  of 
stock  at  points  where  they  have  the  right  to 
fence,  and  fail  to  do  so,  is  not  in  conflict 
with  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  guarantying 
to  all  the  equal  protection  of  the  laws.  Tred- 
way  V.  Sioux  City  and  St.  Paul  B.  B.  Co., 
43  la.,  627.     1876.  ^ 

83.  —  The  act  of'  February  8,  1875,  mak- 
ing raih-oad  companies  liable  for  double 
damages  on  failure  to  post  notice  of  stock 
killed  by  their  trains,  is  not  unconstitutional. 
Memphis  and  Little  Bock  B.  B.  Co.  v.  Hors- 
fall,  36  Ark.,  651,  1880;  Little  Bock  and  Ft. 
Smith  B.  B.  Co.  v.  Payne,  33  ib.,  816,  1878. 

84.  —  The  double  damage  law  is  constitu- 
tional. Cummings  v.  St.^Louis,  Iron  Mount- 
ain and  Southern  B'y  Co.,  70  Mb.,  570,  1879; 
Kaesv.  Mo.  Pacific  B'y  Co.,  6  Mo.  App.,  397, 
1879. 

85.  —  Section  37  of  ch.  114,  Rev.  Stat. 
1874,  p.  807,  which  provides  that  if  any  rail- 
road corporation  shall  fail  to  erect  and  main- 
tain suitable  fences  on  either  side  of  the 
road,  etc.,  sufficient  to  prevent  stock  from 
getting  on  the  track,  such  company  shall  be 
"liable  for  double  the  amount  of  all  dam- 
ages," is  not  obnoxious  to  that  clause  of  the 
constitution  of  1870  which  provides,  that 
"no  person  shall  be  deprived  of  life,  liberty 
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or  property,  without  due  process  'of  law." 
The  act  provides  a  compensation  to  the 
owner,  and  inflicts  a  penalty  upon  the  com- 
pany for  neglect  of  duty,  both  of  which  are 
recoverable  by  the  owner.  Cairo  and  St. 
Louis  B.  S.  Co.  V.  Peoples,  93  111.,  97,  1879; 
Same  v.  Warrington^  93  ib.,  157,  1879. 

86.  —  An  act  which  fixes  absolute  liabil- 
ity on  a  corporation  to  make  compensation 
for  injuries  done  to  property  in  the  prosecu- 
tion of  its  lawful  business,  without  any 
wrong,  fault  or  neglect  on  its  part,  when, 
under  the  general  law  of  the  land,  no  Qne 
else  is  so  liable  under  such  circumtances, 
does  not  provide  the  "due  process  of  law,"' 
under  §  7  of  the  Bill  of  Rights,  and  is,  there- 
fore, void.  Zeigler  v.  South  and  North  Ala. 
R.  B.  Co.,  58  Ala.,  594,  1877;  30  Amer.  R'y 
Rep.,  463. 

87.  —  That  part  of  the  statute  of  June  33, 
1867,  which  gives  to  th'e  owner  of  live  stock 
"double  the  value"  of  his  property  acci- 
dentally injured  or  destroyed  on  a  railroad 
trgick  is  void  and  unconstitutional.  Atchi- 
son and  Nebraska  B.  B.  Co.  v.  Baty,  6  Neb., 
37,  1877;  15  Amer.  R'y  Rep.,  63. 

88.  Crippled  animal.  The  owner  of  an 
animal  maimed  by  a  train  may  recover  of 
the  company  without  surrendering  the  ani- 
mal to  the  company,  but  he  will  be  entitled 
to  recover  only  to  the  extent  of  the  injury 
sustained.  Jaekson  v.  St.  Louis,  Iron  Mount- 
ain and  Southern  B'y  Co.,  74  Mo.,  536.    1881. 

89.  Disposition  of  carcass.  Where  a  rail- 
way company,  by  its  trains,  killed  cattle  of 
the  plaintiff  which  had  strayed  upon  its 
unfenced  track,  and  they  were  mangled, 
bruised  and  swollen  when  discovered,  it  was 
held  that  the  plaintiff  was  not  required  to 
use  diligence  to  dispose  of  their  dead  bodies 
to  entitle  him  to  recover  their  full  value. 
Bockfprd,  Bock  Island  ■and  St.  Louis  B.  R. 
Co.  V.  Lynch,  67  111.,  149.     1873. 

90.  —  If  the  owner  of  an  animal  killed 
upon  a  railroad  track  uses  or  gives  away  the 
carcass,  the  company  will  be  entitled  to  have 
its  value  deducted  in  estimating  the  dam- 
ages. Case  V.  St.  Louis  and  San  Fi'ancisco 
B.  B.  Co.,  75  Mo.,  668.     1883. 

91.  —  In  assessing  damages  for  an  injury 
to  an  animal  which  necessitated  its  killing, 
only  the  net  amount  which  should  have  been 
realized  from  a  sale-  of  it,  after  reasonable 


allowance  made  for  time  and  trouble  re- 
quired in  effecting  the  sale,  should  be  de- 
ducted from  the  value  of  the  stock.  Dean 
V.  Chicago  and  Northwestern  R'y  Co.,  43 
Wis.,.  305.     1877. 

92.  Double  damages.  In  proceedings  for 
double  damages  for  the  killing  of  stock  un- 
der 8  43,  Wagn.  Stat.,  810,  the  proper  prac- 
tice is  for  the  jury  to  find  a  verdict  for  single 
damages  only,  and  the  court  may  then  ren- 
der judgment  for  double  damages.  Wood 
V.  St.  Louis,  Kansas  City  and  Nortliern  B. 
B.  Co.,  58  Mo.,  109,  1874;  9  Amer.  R'y  Rep., 
84 ;  Hollyman  v.  Hannibal  and  St.  Joseph  B. 
B.  Co.,  58  Mo.,  4^0,  1874. 

93.  —  Suit  against  a  railway  company  to 
recover  double  damages  for  injuries  to  stock 
need  not  be  brought  in  the  name  of  the  state 
under  §  43  of  the  Raih'oad  Statute  (Wagn. 
Stat.,  p.  310),  but  may  be  instituted  under 
§  43  thereof  in  the  name  of  the  ownei\ 
Double  damages,  although  looked  upon  as 
punitive,  may  be  also  treated  as  compensa- 
tory. Seaton  v.  Chicago,  Rock  Island  and 
Pacific  R.  R.  Co.,  55  Mo.,  416.     1874. 

94.  —  A  statute  ought  not  to  be  so  con- 
strued as  to  authorize  the  recovei-y  of  a  pen- 
alty unless  the  intention  to  do  so  is  clear. 
-Consequently,  the  latter  part  of  §  1389  of  the 
Code,  making  railroad  companies  liable  for 
running  trains  on  depot  grounds  at  a  greater 
rate  of  speed  than  eight  miles  an  hour,  be- 
ing susceptible  of  a  different  construction, 
will  not  be  construed  so  as  to  authorize  the 
recovery  of  double  damages  for  injuries  to 
stock  caused  by  a  violation  of  said  statute. 
Miller  v.  Chicago  and  Northwestern  By  Co., 
59  la.,  707.'  1883. 

95.  —  The  true  construction  of  the  act  of 
February  3,  1875,  for  the  recovery  of  dam- 
ages for  injuries  by  railroads,  is,  that  the 
killing  being  shown  or  admitted,  the  pre- 
sumjjtion  is  that  it  was  done  by  the  train 
and  resulted  from  want  of  due  care;  but 
this  presumption  may  be  repelled  by  proof. 
And  in  case  the  company  may  be  liable  at 
all,  that  liability  is  doubled  by  the  failure  to 
advertise  the  injury  as  required  by  tlie  stat- 
ute; but  the  faihu-e  to  give  notice  does  not 
create  a  liability  for  an  innocent  act.  The 
statute  is  not  unconstitutional.  Little  Bock 
and  Ft.  Smith  B.  B.  Co.  v.  Payne,  38  Ark., 
816.     1878. 
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98.  Exemplary  damages.  Exemplary 
damages  for  killing  stock  can  only  be 
allowed  in  case  of  recklessness.  Chicago, 
St.  Louis  and  New  Orleans  R.  R.  Co.  v.  Jar- 
rett,  11  Amer.  &  Eng.  E.  E.  Cases,  455 ;  59 
Miss.,  470.     1882. 

07.  Evidence.  In  an  action  against  a  rail- 
way company  for  injury  to  a  horse  which 
had  got  upon  the  track,  it  was  error, 
while  admitting  evidence  of  his  reduced 
value,  to  allow  testimony  of  what  his  use 
would  have  been  worth  during  a  certain 
period  after  the  injury,  if  he  were  sound, 
especially  if  the  declaration  made  no  claim 
for  the  value  of  his  services,  and  the  plaint- 
iff sought  to  show  that  he  was  absolutely 
worthless.  Davidson  v.  Michigan  Central 
B.  R.  Co.,  49  Mich.,  428.    ,1882. 

98.  Interest.  Though  interest  may  not 
by  name  be  added  to  the  amounts  of  recov- 
ery, ■  yet  such  interest  may  be  allowed  as 
damages.  Western  and  Atlantic  R.  R.  Co. 
V.  McCaidey,  68  Ga.,  818.     1882. 

99.  —  Interest  is  recoverable  upon  dam- 
ages for  injury  to  cattle  by  a  railway  com- 
pany. Lackin  v.  Delaware  and  Hudson 
Canal  Co.,  23  Hun  (N.  Y.),  309.     1880. 

109.  —  For  injuries  to  property,  interest 
may  be  recovered  from  the  commencement 
of  the  action,  on  the  immediate  damages; 
but  whether  an  allowance  of  interest  from 
the  date  of  the  injury  would  be  upheld  in 
any  case,  and,  if  not,  whether  such  allow- 
ance of  interest  upon  a  sum  less  than  $45  for 
a  few  months  would  justify  reversal  of  a 
judgment,  query?  Dean  v.  Chicago  and 
Northwestern  R'y  Co.,  43  Wis..,  305.     1877. 

101.  —  Interest  is  not  allowed  on  the 
damages  from  the  date  of  the  injury. 
Meyer  v.  Atlantic  and  Pacific  R.  R.  Co.,  64 
Mo.,  543,  1877;  Houston  and  Texas  Central 
R.  R.  Co.  V.  Muldrow,  54  Tex.,  338,  1881 ; 
Toledo,  Peoria  and  Warsaw  R'y  Co  v.  Johns- 
ton,.'^ III.,  6S.    1874. 

102.  Loss  of  hire  of  horse.  Diminution 
in  market  value  and  temporary  loss  of  hire 
of  a  horse  are  proper  elements  of  damages. 
Atlanta  and  West  Point  R.  R.  Co.  v.  Hudson, 
62  Ga.,  679.     1879. 

'  103.  Value.  In  an  action  for  killing  a 
heifer  the  court  instructed  the  jury  that  if 
they  found  for  the  plaintiff  they  might  find 
for  the  full  value  of  the  animal.     There  was 


no  evidence  tending  to  show  that  the  heifer 
was  worth  anything  ^.fter  she  was  killed. 
The  jury  found  in  favor  of  the  plaintiff,  and 
assessed  his  damages  at  $18,  which  from  the 
evidence  was  the  full  value  of  the  heifer. 
The  court  rendered  judgment  in  favor  of  the 
plaintiff  for  this  amount.  Held,  that  the 
court  did  not  err.  Atchison,  Topeka  and 
Santa  Fe,  R.  R.  Ca.  v.  Ireland,  19  Kans., 
405.     1877. 

104.  —  In  an  action  for  the  recovery  of 
damages  under  the  stock  law  of  1874,  for  the  i 
killing  of  a  cow,  the  plaintiff  is  entitled  to 
recover  the  market  value  of  the  animal. 
The  jury,  in  estimating  this  value,  may  con- 
sider all  the  qualities  of  the  animal  which 
affect  her  market  value,  and  are  not  limited 
in  their  inquiry  to  the  value  of  the  cow  for 
beef  or  milking  purposes.  Central  Branch 
Union  Pacific  R.  R.  Co.  v.  Nichols,  24  Kans., 
243.    1880. 

III.  Highways. 

105.  Contributory  negligence.  Turning 
cattle  upon  a  highway,  and  voluntarily  per- 
mitting them  to  go  upon  a  railway,  is  such 
negligence  as  will  defeat  an  action  by  the 
owner  for  their  injury.  Fitch  v.  Buffalo,  N. 
Y.  and  Philadelphia  R.  R.  Co.,  13  Hun  (N. 
Y.),  668.     1878. 

108.  Crossing.  It  is  negligence  in  a  rail- 
way company  to  permit  or  suffer  weeds  or 
anything  else  to  grow  upon  its  right  of  way 
to  such  a  height  as  to  materially  obstruct 
the  view  of  a  highway  cx-ossing,  and  if  in- 
jury results  to  stock  at  such  crossing,  that 
might  have  been  avoided  but  for  such  ob- 
struction, the  company  will  be  liable.  In- 
dianapolis and  St.  Louis  R.  R.  Co.  v.  Smith, 
78  111.,  112.     1875. 

107.  —  In  an  action  against  a  railway 
company  for  killing  stock  at  a  public  cross- 
ing, evidence  that  the  engineer  failed  to  give 
any  signals,  as  the  ringing  of  the  bell  or 
sounding  the  whistle,  does  not,  in  itself,  es- 
tablish negligence  on  the  part  of  the  com- 
pany, nor  render  it  liable.  Jackson  v. 
Chicago  and  Northwestern  R'y  Co.,  36  la., 
451.     1873. 

108.  —  The  testimony  in  this  case  shows, 
without  conflict,  that  the  stock  was  injured 
upon  the  highway  crossing;  the  verdict  for 
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damages  was  not  therefore  sustained  by  the 
evidence,  and  should  have  been  set  aside. 
Sullivan  v.  Wabash,  St.  Louis  and  Pacijio 
i2'2/Oo.,  D8Ia.,  603.     1883. 

103.  —  Wliere  animals  get  upon  a  railroad 
track  at  a  public  crossing  or  other  place 
where  the  railroad  company  is  not  allowed 
to  fence,  and  then,  without  fault  of  the 
railroad  company,  stray  along  its  track  and 
are  killed  by  a  passing  train,  the  company 
is  not  liable  under  ch.  94,  Laws  of  1874,  al- 
though at  the  immediate  place  of  injury  the 
company  could  have  fenced  and  yet  had  not 
fenced  its  track.  Missouri  Pacific  B.  R.  Co. 
V.  Leggett,  27  Kans.,  833.  1883.  See,  also, 
Atchison  atld  Nebraska  B.  R.  Co.  v.  Cash, 
37ib.,587.     1883. 

110.  —  A  railroad  company  is  not  liable 
under  the  statute  for  stock  killed  at  the 
crossing  of  a  road  used  and  traveled  by  the 
public  as  a  highway,  though  the  crossing 
and  route  thus  traveled  is  in  fact  not  a  regu- 
larly laid  out  and  establislied  highway. 
Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.  v. 
(ynjf^s,  SSkans.,  539.     1883. 

111.  — Where  a  domestic  animal,  run- 
ning at  large  by  the  sufferance  of  the  owner, 
gets  upon  a  railroad  track  at  the  crossing  of 
a  highway  where  the  company  is  not  re- 
quired to  fence,  and  is  injured  by  a  passing 
train,  the  company  is  not,  in  general,  liable, 
unless  its  servants,  after  they  discover  the 
animal,  might,  by  the  exercise  of  proper  care 
and  prudence,  have  prevented  the  injury. 
Toledo,  Wabash  and  Western  R'y  Co.  v.  Bar- 
low. 71  111.,  640.     1874. 

112.  —  Wliere  the  evidence  disclosed  that 
the  plaintiff's  cow  was  killed  between  the 
signal  post  erected  under  §  708  of  the  Code 
and  the  crossing,  it  was  not  error  to  charge 
in  regard  to  the  provisions  of  that  section  as 
to  checking  the  speed  of  the  train,  adding 
thereto  that  the  company  would  not  be 
liable  simply  because  at  the  time  the  injury 
happened  the  train  might  be  running  in  a 
manner  forbidden  by  law,  but  the  failure  to 
comply  with  tlie  law  must  operate  as  a  cause 
of  the  injury.  Western  and  Atlantic  R,  R. 
Co.  V.  Main,  64  (Ja.,  649.    -1830. 

113.  —  In  an  action  to  recover  for  the 
killing  of  a  horse  h^  the  defendapt's  train, 
brought  under  the  act  of  1855,  concerning 
the  fencing  of  railroads,  where  the  evidence  1 


showed  the  entire  sufficiency  of  the  fences, 
and  that  the  horse  was  killed  at  the-orossing 
of  a  public  road  where  the  company  had 
constructed  and  maintained  suitable  cattle- 
guards,  and  that  he  got  upon  the  track  from 
the  road,  held,  that  under  such  a  state  of 
facts  the  company  could  not  be  htild  liable, 
except  upon  the  ground  that  the  act  was 
wilful  or  the  result  of  negligence.  Chicago 
and  Alton  R.  R.  Co.  v.  McMorrow,  67  111., 
318.     1878. 

114.  —  In  an  action  for  negligence,  the 
question  whether  a  bell  was  in  fact  rung,  at  a 
street  crossing,  at  the  time  ,)f  a  collision  with 
a  locomotive,  was  the  chief  and  material 
question  at  the  trial,  and  the  only  one  sub- 
mitted to  the  jury.  In  behalf  of  the  de- 
fendant five  witnesses  testified  positively 
that  the  bell  was  I'ung;  that  they  both  heard 
and  saw  it  ringing.  For  the  plaintiff,  two 
witnesses  testified  that,  although  present  and 
listening,  they  heard  no  bell.  Held,  that  the 
burden  of  proof  was  with  the  plaintiff,  and 
he  was  bound  to  make  out  his  case,  by  a  pre- 
ponderance in  the  testimony,  upon  the 
whole  issue.  Held,  also,  that  he  had  failed 
to  do  so.  That  the  weight  of  the  testimony 
was  decidedly  with  the  defendant,  and  the 
verdict  of  the  j  ury  should  have  been  rendered 
accordingly.  Culhane  v.  New  York  Central 
and  Hudson  River  R.  R.  Co.,  C7  Barbour  (N. 
y.),  563.     1876. 

115.  —  Where  a  locomotive  ran  against 
and  injured  the  plaintiff's  mare  upon  a  bridge 
in  a  public  highway,  and  it  appeared  that  no 
bell  was  rung  or  whistle  sounded  and  the 
speed  of  the  train  not  slackened,  it  was  held 
that  the  company  was  guilty  of  such  negli- 
gence as  made  it  liable  for  the  damages. 
Springfield  and  Illinois  Southeastern  By  Co. 
V.  Andrews,  68  111.,  56.     1873. 

lie.  —  The  defendant  was  the  owner  of  a 
railway  and  also  of  a  tramway,  whicli  for 
some  distance  ran  by  the  side  of  the  railway, 
and  was  sepai-ated  from  it  by  a  hedge  or 
fence,  also  belonging  to  the  defendant,  down 
to  a  point  where  the  tramway  crossed  the 
railway.  At  this  point  the  company  had 
placed  swing-gates  to  separate  the  tramway 
from  the  railway ;  but  these  were  seldom,  if 
ever,  closed.  The  tramway  was  used  by  the 
public  for  drawing  coals  and  other  goods  in 
trucks  along  it  by  means  of  horses,  a  toll  be- 
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iug  paid  to  the  defendant  for  its  use.  The 
plaintiff's  servant  was  proceeding  along  the 
tramway  with  certain  horses  and  trucks, 
when  one  of  the  horses,  alarmed  by  the  noise 
of  an  approaching  train,  swerved  on  to  the 
railway,  and  was  knocked  down  and  killed. 
In  an  action  against  the  company,  charging 
it  with  negligence  in  omitting  to  use  reason- 
able or  proper  means  to  prevent  its  engines 
and  carriages  from  doing  damage  or  injury 
to  persons  lawfully  being  upon  and  using  the 
tramway, —  the  jury  having  found  that  the 
company  was  guilty  of  negligence, —  held,  by 
Williams,  J.,  and  Byles,  J.  (Erie,  C.  J.,  dis- 
-aenting),  that  the  plaintiff  was  entitled  to 
recover.  Marfell  v.  South  Wales  Ry  Co.,  8 
Common  Bench  (N.  S.),  525;  98  E.  C.  L.,  534. 
1860. 

117.  — Where  a  railway  crosses  a  high- 
way on  a  level  at  a  place  where  there  is  con- 
siderable traffic,  held,  that  the  fact  of  the 
engine-driver  blowing  off  the  steam  from  the 
mud-cocks  at  that  spot,  so  as  to  frighten 
horses  waiting  to  pass  over  the  line,  was 
sufficient  to  warrant  the  conclusion  that  the 
company  had  been  guilty  of  actionable  neg- 
ligence. Manchester,  South  Junction  and 
AUrincham  Ry  Co.  v.  Fullarton,  14  Common 
Bench  (N.  S.),  54;  108  E.  C.  L.,  53.     1863. 

118.  —  Whether  a  person  was  in  the  law- 
ful use  of  a  highway  as  a  "traveler,"  and 
whether  he  was  in  the  exercise  of  due  care 
at  the  time  of  an  injury  to  his  horse,  are 
questions  for  the  jury.  It  is  error  to  take 
such  questions  from  the  jury.  Sleeper  v. 
Worcester  and  Nashua  R.  B.  Co.,  58  N.  H., 
530.    1879.  ^ 

119.  Fences.  The  obligation  of  a  railway 
company,  under  8  and  9  Vict.,  c.  SO.  s.  68, 
to  fence  against  the  owners  and  occupiers 
of  lands  adjoining  the  railway  is  co-exten- 
sive only  with  the  common  law  prescriptive 
obligation  to  repair  fences;  and  therefore, 
assuming  a  highway,  running  parallel  with 
the  railway,  to  be  "adjoining  land  "  within 
the  meaning  of  the  statute,  the  company  is 
not  responsible  for  injury  done  to  cattle 
Mraying  thereon,  in  consequence  of  their 
getting  through  an  open,  gate  into  the 
station  yard  and  thence  on  to  the  railway; 
thougli  it  would  be  otherwise  if  the  cattle 
were  using  the  highway  according  to  the 
dedication  of  the  owner  of  the  soil.     Man- 
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Chester   R'y    Co.    v.    Wallis,    14    Commo^ 
Bench,  213;  78  E.  C.  L.,  313.     185 J. 

120.  —  Instructions,  in  effect,  that  if  ani- 
mals went^  on  the  track  at  a  highway  cross- 
ing and  were  killed  some  distance  from  the 
highway,  the  company  would  not  be  liable, 
upon  the  gi-ound  of  the  want  of  a  fence, 
were  properly  refused.  Evaniville  and 
Crawfordsville  B.  B.  Co.  v.  Barbee,  74  Ind., 
169.     188.1. 

121.  —  Where  a  railway  company  has 
failed  to  construct  and  maintain  suitable 
and  sufficient  cattle-guards  near  the  outer 
line  of  the  highway,  they  being  thirty-five 
feet  from  each  outer  line,  it  is'  not  relieved 
from  liability  for  a  cow  killed  by  one  of  its 
trains,  by  the  fact  that  the  cow  was  running 
at  large  and  strayed  upon  the  track  at  tlie 
highway  crossing.  White  v.  XJtica  and 
Black  Biyer  B.  B.  Co.,  15  Hun  (N.  Y.),  383. 
1878. 

122.  —  Where,  with  the  permission  oi  the 
proper  board  of  county  commissioners,  a 
railway  is  lo(;ated  upon  part  of  a  public 
highway,  the  remainder  of  which  is  still 
used  by  the  public  as  a  highway,  tlie  com- 
pany is  not  bound  to  fence  its  right  of  way, 
and  is  not  liable  under  the  statute  for  stock 
killed  thereon.  Louisville,  New  Albany  and 
Chicago  B'y  Co.  v.  Francis,  58  Ind.,  889, 
1877;  Samev.  Wysong,  ib.,  597,  1877. 

123.  —  In  counties  where  no  order  has 
been  made  by  the  board  of  county  commis- 
sioners regulating  or  prohibiting  the.running 
at  lai-ge  of  animals,  individuals  may  pennit 
their  stock  to  run  on  the  public  highways, 
and  in  so  doing  they  are  not  necessarily 
guilty  of  negligence.  Missouri  Pacific  B'y 
Co.  V.  Wilson,  28Kans.,  687,  1883;  11  Amer. 
&  Eng.  E.  R.  Cases,  447. 

124.  Indian  reservation.  .1  railway  com- 
pany is  liable  for  an  injui'y  to  domestic  ani- 
mals upon  a  highway  in  the  Cattaraugus 
Indian  Reservation.  The  state  had  the 
power  to  construct  a  highway  in  the  reserva- 
tion. France  v.  Erie  B'y  Co.,  2  Hun  (N.  Y.), 
513,  1874;  France  v.  Erie  R'y  Co.,  5  Thomp- 
son &  Cook  (N.  Y.  Supreme  Ct.),  13,  1874. 

125.  Neglect  of  employe.  Where  an  en- 
gine-driver sees  a  lot  of  cattle  crossing  the 
railroad  track  upon  a  highway,  but  does  not 
slacken  its  speed,  althougli  lie  could  do  so, 
and  kills  an  animal  which  lias  escaped  from 
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the  owner's  inclosure,  this  will  show  negli- 
gence on  his  part  of  a  high  degree,  and  the 
railroad  company  will  be  liable  for  the  value 
of  the  animal  so  killed.  Chicago  and  Alton 
R.  R.  Co.  V.  KcUam,  93  111.,  245.     1879. 

12G.  Rate  of  speed.  It  is  not  negligence 
per  se  to  run  a  train  at  the  rate  of  twenty- 
live  miles  an  hour  across  a  public  road  in  the 
country.  Ooodwin  v.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.,  73  Mo.,  73,  1881;  11 
Amer.  &  Eng.  R.  R.  Cases,  460. 

127.  —  A  railroad  train  approaching  a 
public  crossing  must  not  only  give  the  warn- 
ings and  observe  the  other  precautions  re- 
quired by  statute,  but  it§  speed  must  be  so 
slackened  that  the  train  may  be  more  man- 
ageable in  passing  the  crossing ;  and  hence, 
achai-ge  that  the  company  "  had  a  right  to 
run  its  train  at  any  speed  it  pleased,  so  that 
it  did  not  endanger  freight  or  persons  on 
board,"  asked  in  a  suit  to  recover  damages 
for  injury  to  persons  or  property  at  a  public 
crossing,  is  properly  refused.  South  and 
North  Ala.  R.  R.  Co.  v.  Thompson,  63  Ala., 
494.     1878. 

128.  —  Where  a  cow  is  lawfully  running 
at  large  upon  the  streets  and  she  is  struck  by 
a  train  running  at  a  rate  of  speed  forbidden 
by  the  ordinances  of  the  city,  the  jury  may 
find  that  the  negligence  of  operation  of  the 
train  caused  the  injury.  So  held  in  a  case 
of  conflict  in  the  evidence  as  to  the  manner 
of  the  operation  of  the  train.  Fritz  v.  St. 
Paul  and  Paeifio  R.  R.  Co.,  23  Minn.,  404, 
1876;  19  Amer.  R'y  Rep.,  404. 


lY.  Cities  and  towns. 

129.  Animals  prohibited  from  running 
at  large.  When  a  railway  company  in  the 
exercise  of  its  lawful  business  in  running  a 
train  through  the  street  of  an  incorporated 
city  (which  prohibited  by  ordinance  certain 
animals  running  at  large),  killed  an  animal 
within  the  city  limits,  the  animal  coming 
within  the  prohibition  of  the  ordinance, 
lield,  that  the  company  was  liable  only  if  the 
animal's  death  was  the  result  of  gross  negli- 
gence on  the  part  of  the  company's  servants. 
Denver  and  Rio  Grande  Ry  Co.  v.  Olsen,  4 
Colo.,  339.     1878. 

130.  —  Where  the  owner  of  horses  in  a 


city  allowed  them  to  run  at  large  at  night, 
and  to  lie  down  and  sleep  on  a  railroad  track, 
and  the  horses  were  injured  by  a  train,  his 
conduct  was  a  circumstance  tending  to  show 
him  guilty  of  contributory  negligence,  un- 
less he  had  a  legal  right  to  let  them  run  at 
large;  and  when  an  ordinance  of  the  city 
was  offered  in  evidence  to  show  that  he  had 
no  such  legal  right,  it  was  error  to  exclude 
it.  Van  Horn  t\  Burlington,  Cedar  Rapids 
and  Northern  R'y  Co.,  59  la,,  83,  1883;  7 
Amer.  &  Eng.  R.  R.  Cases,  591. 

131.  Comparatiye  uegligenos.  In  an  ac- 
tion to  recover  for  the  killing  of  plaintiff's 
cow  by  a  train  of  cars  in  an  incorporated 
town,  it  appeared  that  no  bell  was  rung  or 
whistle  sounded,  and  that  the  train  was  run. 
ning  at  a  greater  rate  of  speed  than  allowed 
by  ordinance  of  the  town.  It  also  appeai'ed 
that  the  plaintiff's  cow  was  running  at  large, 
contrary  to  ordinance.  Held,  that  u  verdict 
in  favor  of  the  plaintiff  was  authorized ;  the 
negligence  of  the  plaintiff  in  allowing  his 
cow  to  run  at  large  being  slight  as  compared 
with  that  of  the  company,  which  was  gross, 
and  in  violation  of  a  statute  law  as  well  as  of 
au  ordinance.  Indianapolis  and  St.  Louis 
R.  R.  Co.  V.  Peyton,  76  111.,  340.     1873. 

132.  Contributory  negligence.  It  is  not 
negligence  for  the  owner  of  stock  to  permit 
it  to  run  at  large  in  a  village  through  which 
a  railway  runs,  if  it  is  not  prohibited  by  law. 
Chicago  and  Alton  R.  R.  Co.  v.  Engle,  84 
111.,  897,  1877;  16  Amer.  R'y  Rep.,  490. 

183.  —  It  is  negligence  in  the  owner  of 
cattle  to  allow  them  to  run  at  large  in  a  city, 
where  a  railway  is  not  required  to  be  fenced. 
Where  the  cattle  are  wilfully  killed,  how- 
ever, the  company  would  be  liable.  Jeffer- 
sonville,  etc.,  R.  R.  Co.  v.  Underhill,  43  Ind., 
389.     1874. 

134.  —  Plaintiff's  premises,  in  a  city, 
were  so  nearly  surrounded  by  railways  run- 
ning within  a  few  feet  of  them,  that  his  cow, 
if  suffered  to  run  at  large,  would  be  likely 
to  get  upon  the  tracks.  She  was  accustomed 
to  go  for  water  to  a  canal  on  one  side  ot  his 
premises,  and  might  go  to  a  river  on  the' 
other  side,  but,  to  reach  either,  nmst  cross 
a  railroad.  Late  in  the  fall,  when  grass  was 
scarce,  she  was  turned  into  the  street  with- 
out any  one  to  look  after  her ;  and  not  long 
after,  being  near,  but  not  upon  the  track  of 
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defendant's  road,  a  few  rods  from  plaintiff's 
premises  and  near  the  river,  she  started,  on 
the  approach  of  a  train,  and  after  running  a 
short  distance  was  struck  upon  tlie  track 
and  Idlled.  In  an  action  for  the  damages, 
the  above  facts  appearing  from  plaintifE's 
evidence,  held,  as  matter  of  law,  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, and  could  not  recover  in  the  absence 
of  malice  or  wilfulness  on  defendant's  part. 
McCandless  v.  Chicago  and  Northwestern 
Ry  Co.,  45  Wis.,  365,  1878;  19  Amer.  E'y 
Eep.,  374. 

135.  — An  answer  that  the  plaintiff 
had  negligently,  or  in  violation  of  a  city 
ordinance,  allowed  the  stock  killed  to  run  at 
large  within  the  limits  of  an  incorporated 
city,  and  in  the  vicinity  of  the  defendant's 
track,  amounts  only  to  an  answer  of  con- 
tributory negligence,  and  is  insufficient  on 
demurrer.  Louisville,  New  Albany  \and 
Chicago  By  Co.  v.  Cdhill,  63  Ind.,  840. 
1878. 

136i  Degree  of  care  required.  Whilst 
railway  companies  are  not  required  or  per- 
mitted to  fence  their,  tracks  in  an  incorpo- 
rated town,  still  they  are  bound  to  use  all 
due  and  proper  diligence  to  avoid  injury  to 
property.  Toledo,  Wahash  and  Western  Ry 
Co.  V.  McGinnis,  71  111.,  346.     1874. 

137.  Fences.  A  railway  company  is  not 
bound  to  fence  its  track  or  make  cattle- 
guards  within  the  limits  of  a  village ;  and  a 
place  where  there  is  a  station  house,  a  ware- 
house, a  store,  a  blacksmith  shop,  a  postoffice 
and  five  or  six  dwelling-houses,  whether 
they  are  situated  upon  regularly  laid  out 
streets  and  alleys  or  not,  comes  fully  up  to 
the  requirements  of  a  village,  for  the  pur- 
pose of  excusing  it  from  fencing  its  track 
within  the  limits  thereof.  Toledo,  Wabash 
and  Western  Ry  Co.  v.  Spangler,  71  111., 
568.    1874. 

138.  —  Where  stock  is  killed  by  a  railway 
company  at  a  place  where  the  law  does  not 
require  the  company  to  fence  its  road,  the 
party  seeking  a  recovery  must  prove  that 
the  killing  of  the  stock  was  caused  through 
the  negligence  of  the  company ;  and  where 
the  proof  shows  that  the  stock  was  killed 
within  the  limits  of  a  city,  and  there  is  no 
evidence  of  negligence  on  the  part  of  the 
company,  no  recovery  can  be  had  against  it. 


Illinois  Central  R.  R.  Co.  v.  Bull,  73  111., 
537.     1874.  ' 

139.  —  If  an  animal  suddenly  leap  upon 
the  track,  so  near  in  front  of  an  engine  that 
it  is  impossible  to  stop,,  within  a  village, 
where  fencing  the  track  is  not;  required,  and 
where  cattle  are  accustomed  to  graze,  it  is 
not  negligence  on  the  part  of  the  engine- 
driver  to  omit  to  sound  the  alarm  whistle  or 
"slow"  the  train,  although  he  may  in  fact 
have  seen  the  animals  grazing  near  the  track 
from  a  distance  of  sixty  rods.  Chicago,  Bur- 
lington and  Quincy  R  R.  Co.  v.  Bradfleld, 
63  m.,  320.     1873. 

140.  —  A  railway  company  will  not  be 
liable,  without  proof  of  negligence,  for  the 
killing  of  stock  along  the  line  of  its  road 
where  it  passes  through  a  town  which  has 
been  properly  platted  and  recorded  and  laid 
out  into  lots  and  blocks,  and  streets  cross- 
ing the  track  which  have  been  dedicated  as 
public  highways,  notwithstanding  that  the 
road,  at  the  point  of  the  disaster,  is  un- 
fenced.  And  it  would  make  no  difference 
in  such  case  whether  the  town  is  incorpo- 
rated or  not.  But  the  rule  would  be  other- 
wise where  the  town  exists  only  on  paper 
and  has  no  streets  which  are  opened  and 
used.  Oerren  v.  Hannibal  and  St.  Joseph 
R  R  Co.,  60  Mo.,  405,  1875;  9  Amer.  R'y 
Rep.,  347.  See,  also,  Cousins  v.  Hannibal 
and  St:  Joseph  R  R.  Co.,  66  Mo.,  573,  1877; 
Edwards  v.  Same,  ib.,  567,  1877. 

141.  — Where  the  evidence  shows  that 
the  stock  was  killed  between  two  streets  of 
a  city,  on  the  track  of  the  defendant's  rail- 
way, not  fenced,  where  a  fence  might  have 
been  built  without  interfering  with  any 
street  or  alley,  or  with  the  customary  oper- 
ations of  the  road,  the  company  is  liable. 
Indianapolis,  Peru  and  Chicago  R  R  Co.  v. 
Lindley,  75  Ind.,  436,  1881 ;  11  Amer.  &  Eng. 
R.  R.  Cases,  495. 

142.  —  That  a  place  on  a  railway  where 
an  animal  is  killed  is  within  a  city  is  not 
sufficient  to  excuse  the  company  from  fenc- 
ing its  line.  Toledo,  Wabash  and  Western 
R'y  Co.  V.  Owen,  43  Ind.,  405.     1873. 

143.  Kansas  statute.  Where  stock  are 
killed  by  a  railroad  train,  the  company  is 
not  absolved  from  liability  under  ch.  94 
of  the  Laws  of  1874  by  proof  that  the  place 
of  iri  jury  was  within  the  territorial  limits  of 
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an  incorporated  city,  or  even  that  it  is 
within  such  portion  oi  those  limits  as  is  reg- 
ularly laid  off  into  blocks  and  lots,  sur- 
rounded by  streets  and  alleys.  Union  Pa- 
cific R'y  Co.  V.  Dyche,  38  Kans.,  300,  1883; 
41  Amer.  &  Eng.  R.  R.  Cases,  437. 

144.  Rate  of  speed.  The  running  of  a 
tailroad  train  within  city  limits  at  a  prohib- 
ited rate  of  speed  constitutes  negligence  pir 
Ke.  Correll  v.  B.,  C.  B.  and  M.  B.  R.  Co.,  38 
-la.,  130.    1874. 

145.  —  The  train  of  appellant  ran  over 
and  killed  appellee's  cow  near  a  public  cross- 
ing in  the  village.  The  train  was  running 
ranch  faster  than  was  allowed  by  the  village 
ordinance,  and  no  bell  was  rung  or  whistle 
eounded.     Field,  that  as  the  train  was  run- 

■  ming  in  total  disregard  of  the  law,  to  over- 
come the  liability  created  by  the  statute 
under  such  circumstances,  the  prep'onder- 
anee  of  the  evidence  should  show  that  the 
injury  was  not  the  result  of  the  wrongful 
act  of  the  railroad  company.  St.  Louis, 
Vandalia  and  Ten-e  Haute  B.  B.  Co.  v.  Mor- 
gan, 13  Brad  well  (111.),  356.     1883. 

146.  —  If  an  engine  is  running  through  a 
city  at  less  than  six  miles  an  hour,  when 
animals  jump  into  a  trestle  and  render  a 
collision  inevitable,  the  speed  may  be  in- 
creased, notwithstanding  Code  1880,  §  1047, 
in  order  to  strike  them  with  such  mo- 
mentum as  to  knock  them  off  the  track  and 
avoid  throwing  the  train  from  the  bridge. 
Chicago,  St.  Louis  and  New  Orleans  B.  B. 
Co.  V.  Jones,  59  Miss.,  465,  1882;  11  Amer.  & 
Bng.  R.  R.  Cases,  450. 

147.  —  An  incorporated  town  may  regu- 
late the  speed  of  trains  within  its  limits. 
Ohieago,  Burlington  and  Quincy  R.  B.  Co. 
V.  Haggerty,  67  111.,  113.    1873. 

148.  —  In  an  action  against  a  railway 
company  for  injuries  caliaed  by  its  alleged 
negligence  in  the  manner  of  running  a  train 
within  city  limits,  a  special  ordinance  limit- 
ing the  rate  of  speed  at  which  another  com- 
pany should  run  its  trains  was  held  not 
admissible  to  charge,  the  defendant  with  neg- 
ligence. Fell  i<.  B.,  C.  B.  and  M.  R.  B.  Co., 
43  la.,  177,  1876;  14  Amer.  R'y  Rep.,  419. 

149.  —  Where  a  railway  company  runs  its 
trains  through  the  limits  of  an  incorporated 
city  or  village  at  a  greater  rate  of  speed 
than  is  permitted  by  the  ordinances  of  such 


city  or  village,  if  any  live  stock  is  killed  by 
such  train,  the  killing,  by  the  statute,  will 
be  presumed  to  have  been  done  through  the 
negligence  of  the  company.  Toledo,  Peoria 
and  Warsaw  B'y  Co.  v.  Deacon,  63  111.,  91. 
1873.  ' 

150.  —  An  instruction  that  "The  running 
of  a  train  past,  or  through,  the  streets  of  a 
city  at  a  speed  of  eighteen  miles  an  hour, 
would  be  gross  negligence,"  there  being  no 
evidence  as  to  the  character  of  the  particu- 
lar locality  distinguishing  it  as  an  inhabited 
or  business  portion  of  the  city,  held,  errone- 
ous. Burlington  and  Missouri  River  B.  R. 
Co.  V.  Wendt,  12  Neb.,  76.     1881. 

151.  —  Under  Code  1880,  §  1047,  a  railway 
company  is  liable  for  damages  for  a  horse 
killed  by  its  locomotive  running  through  a 
city  at  greater  speed  than  six  miles  an  hour, 
although  the  engine  is  checked  when  the 
animal  is  seen,  and  collides  with  less  mo- 
mentum. New  Orleans,  Mobile  and  Texas 
R.  R.  Co.  V.  Toulme,  59  Miss.,  384.     1881. 

152.  —  The  act  of  1865,  which  makes  rail- 
way companies  liable  for  all  damage  done  to 
any  individual  and  for  stock  killed  by  any 
train  or  engine  in  any  incorporated  city  or 
town,  where  their  trains  are  pei-mitted  to 
run  at  a  greater  rate  of  speed  through  such 
city  or  town  than  is  permitted  by  the  or- 
dinances thereof,  is  not  unconstitutional. 
Chicago,  Rock  Island  and  Pacific  R.  B.  Co. 
V.  Reidy,  66  111.,  43.     1872. 

158.  —  In  a  suit  to  recover  for  the  killing 
of  an  animal  within  the  limits  of  an  incoi-po- 
rated  town,  on  the  ground  of  an  alleged 
violation  of  an  ordinance  of  the  town  by 
the  company,  in  runming  its  ti-ain  at  a  pro- 
hibited rate  of  speed,  it  is  indispensable  to 
a  recovery  that  the  plaintiff  should  prove 
that  the  ordinance  was  in  force  at  the  time 
of  the  alleged  accident.  Chicago  and  Alton 
R.  R.  Co.  V.  Engle,  76  111.,  317.    1875. 

154.  Stock  running  at  large.  An  owner 
of  domestic  animals  has  the  right  to  pasture 
them  on  the  commons  of  incorporated 
towns,  in  the  absence  of  local  regulations  to 
the  contrary,  and  such  conduct,  though 
dangerous  and  reprehensible,  does  not  di- 
minish his  right  to  compensation  from  those 
who  injure  them.  Chicago,  St.  Louis  and 
New  Orleans  B.  B.  Co.  v.  Jones,  59  Miss., 
465,  1883;  11  Amer.  &  Eng.  R.  R.  Cases,  450. 
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155.  Team  upon  sWeets.  Where  a  team 
is  injured  by  a  train  within  the  limits  of  a 
city,  and  upon  one  of  its  streets,  and  on  the 
trial  of  an  action  to  recover  damages  there- 
for there  is  testimony  that  the  train  was 
running  at  an  unusual  speed,  that  no  effort 
was  made  to  stop  it,  or  to  warn  the  party  in 
charge  of  the  team  of  the  approaching  dan- 
ger, and  that  no  whistle  was  sounded  or  bell 
rung,  it  cannot  be  held  that  there  was  no 
evidence  of  negligence.  Paeific  R.  B.  Co.  v. 
Bouts,  12  Kans.,  328.     1873. 


V.  Depot  geounds. 

156.  Animals  attracted  by  waste.  A  rail- 
road company  is  not  responsible  for  cattle 
attracted  to  a  depot  by  hay  loaded  on  its  cars 
and  killed  there  by  a  train,  provided  the  cars 
are  not  allowed  to  stand  on  the  track  an  un- 
reasonable length  of  time.  Schooling  v.  St. 
Louis,  Kansas  City  and  Northern  Ry  Co., 
75  Mo.,  518.     1883.      - 

157.  —  Where  the  hogs  of  the  plaintiff 
were  attracted  to  the  warehouse  of  the  de- 
fendant by  the  drippings  of  molasses  from 
defendant's  cars,  and  were  killed  by  the  train 
suddenly  starting  or  approaching  without 
the  usual  alarm,  it  was  such  negligence  as 
entitled  the  plaintiff  to  damages.  Page  v. 
North  Carolina  R.  R.  Co.,  71  N.  C,  323. 
1874. 

158.  Fence.  The  failure  to  erect  cattle- 
guai;ds  and  fences  in  depot  grounds  will  not 
render  a  railway  company  liable  for  killing 
stock  on  such  grounds.  Robertson  v.  Atlan- 
tic and  Pacific  R.  R.  Co.,  64  Mo.,  413,  1877; 
Indianapolis  and  St.  Louis  R.  R.  Co.  v. 
Christy,  id  Ind.,  143,1873. 

159.  —  The  statute  has  no  application  to 
station  grounds  and  their  approaches.  Chi- 
cago and  Grand  Trunk  R'y  Co.  v.  Campbell, 
47  Mich.,  265,  1882;  7  Amer.  &  Eng.  R.  R. 
Cases,  545. 

160.  Iowa  statute.  Where,  in  an  action 
against  a  railway  company  to  recover  the 
value  of  stock  killed  on  its  station  grounds, 
the  evidence  fails  to  show  negligence  of  the 
company  or  those  in  charge  of  the  train,  a 
verdict  of  the  jury  against  it  will  be  set 
aside.  Flattes  v.  Chicago,  Rock  Island  and 
Pacific  B.  R.  Co.,  35  la.,  191,  1873;  5  Amer. 


R'y  Rep.,  518;  Cleaveland  v.  Chicago  and 
Northwestern  B.  B.  Co.,  35  la.,  330,  1873; 
5  Amer.  R'y  Rep.,  533. 

161.  —  Under  §  1389  of  the  Code,  railway 
companies  are  liable  for  all  stock  killed  on 
depot  grounds  by  trains  running  at  a  rate  of 
speed  greater  than  eight  miles  an  hour. 
Monahan  v.  Keokuk  and  Des  Moines  Ry  Co., 
45  la.,  533.     1877. 

162.  —  That  statute  imposes  no  restriction 
upon  the  rate  of  speed  of  trains  outside  of 
the  limits  of  depot  grounds,  and  the  liability 
of  a  railway  company  for  stock  killed  just 
beyond  the  limits  is  not  affected  by  the  fact 
that  its  ti-ain  was  running  faster  than  eight 
miles  an  hour.     lb. 

163.  —  It  appeared  from  the  evidence  thaS 
the  accident  to  plaintiff's  horse,  for  which 
he  sought  to  recover,  may  have  been,  caused 
by  the  train  entering  upon  the  depot  grounds 
at  the  unlawful  speed  of  more  than  eight 
miles  per  hour,  notwithstanding  the  fact 
that  the  tram  had  slowed  down  to  a  speed  of 
less  than  eight  miles  per  hour  before  the 
animal  came  upon  the  track,  and  the  evi- 
dence being  thus  susceptible  of  a  construc- 
tion consistent  with  the  verdict,  the  verdict 
was  not  disturbed.  Miller  v.  Chicago  and 
Northwestern  Ry  Co.,  59  la.,  707.     1883. 

164.  —  A  railway  company  is  not  liable 
in  damages,  under  the  statute,  for  stock 
killed  by  its  trains  on  depot  grounds.  Kyser 
V.  Kansas  City,  St.  Joseph  and  Council 
Bluffs  B.  B.  Co.,  56  la.,  307.     1881. 

165.  —  Railroads  are  required  to  be  fenced 
where  it  is  fit,  proper  and  suitable  in  view  of 
the  public  convenience,  and  depot  grounds 
may  be  uninclosed  where  the  interest  of  the 
road  and  public  require  it.  The  duty  to 
fence  is  not  determined  by  its  practicability. 
Latty  V.  B.,  C.  B.  and  M.  B.  B.  Co.,  38  la., 
350.     1874. 

168.  —  The  failure  to  keep  a  watchman  a* 
a  station  passed  without  stopping,  and  a  rate 
of  speed  six  miles  or  more  per  hour,  are  not 
negligence  per  se,  though  they  may  be  evi- 
dence of  negligence.     lb. 

167.  —  Where  a  party  seeks  to  recover 
against  a  railroad  company  for  stock  killed 
on  its  depot  grounds,  the  burden  is  upon  him 
to  establish  negligence  on  the  part  of  the 
company,  -and  if  he  fails  to  do  this  the  ver- 
dict will  be  set  aside.     That  the  train  was 
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ruHning  at  a  rate  faster  than  usual  is  not 
sufficient  to  establish  negligence.  Plaster 
V.  Illinois  Central  R.  R.  Co.,  35  la,,  449, 
1873;  5  Amer.  R'y  Rep.,  538.  '^ 

168.  Missanrl  statute.  To  hold  a  railway 
company  liable  for  injuries  to  live  stock  in- 
flicted within  the  corporate  limits  Of  a  city 
and  near  its  depot,  the  plaintiff  must  prove 
actual  negligence  on  the  part  of  the  com- 
pany. Wallace  v.  St.  Louis,  Iron  Mountain 
and  Southern  R'y  Co.,  74  Mo.,  594.     1881. 

169.  —  But  where  stock  is  killed  on  a  rail- 
road switch  at  a  point  where  it  is  unneces- 
sary to  keep  the  road  open  in  order  to  transact 
business,  the  company  will  be  liable  without 
proof  of  negligence.  Morris  v.  St.  Louis, 
Kansas  City  and  Northern  R.  R.  Co.,  58 
Mo.,  78,  1874;  Swearingen  v.  ilfo.,  Kans.  and 
Tex.  R.  R.  Co.,  64  Mo.,  73,  1876. 

170.  Public  way.  It  is  competent  for  the 
defendant  to  prove  that  the  land  on  each 
side  of  the  place  where  the  stock  was  killed 
had  long  been  iiecessarily  used  as  a  public 
way  for  the  transaction  of  the  business  of 
the  defendant  with  the  public,  and  that  it 
adjoins  its  depot,  and  also  belongs  to  the 
Qompany.  Indianapolis,  Peru  and  Chicago, 
R'V  Co.  V.  Crandall,5S  lad.,  SQ5.    1877. 


VI.  Pleading  and  praotioe. 

IJl.   Agreed   statement   of   facts.     An 

agreed  statement  in  relation  to  the  killing  of 
an  animal  construed.  Kansas  City,  Ft. 
Scott  and  Oidf  R.  R.  Co.  v.  Hines,  10  Amer. 
&  Eng.  R.  R.  Cases,  770  (Kans.).  1883. 
,  172,  —Proper  diligence  having  been  shown 
by  the  agreed  statement  of  facts,  on  the  part 
of  the  railway  company,  the  presumption  of 
law  against  the  company  was  rebutted,  and 
the  plaintiff,  was. not  entitled  to  recover. 
Bartley  v.  Georgia  R.  R.  Co.,  60  Ga.,  183. 
1878. 

173.  Alabama  statute.  An  action  of  tres- 
pass does  not  lie  against  a  railway  company 
for  the  destruction  or  injury  of  animals  run 
over  by  its  trains,  unless  the  wrongful  act 
was  done  by  its  direction,  or  with  its  assent ; 
the  conductor,  engine-driver  or  other  subor- 
dinate agent,  who  has  charge  of  the  train  at 
the  time  of  the  accident,  is  not,  for  this  pur- 


pose, the  representative  of  the  corporation. 
Selma,  Rome  and  Dalton  R,  R.  Co.  v.  Webb, 
49  Ala.,  240.     1873. 

174.  —  pleadiugr.  A  complaint  or  state- 
ment, filed  on  appeal  from  a  justice's  court, 
in  an  action  to  recover  damages  for  killing 
stock,  which  fails  to  aver  that  the  killing  was 
negligent,  or  the  result  of  negligence,  on  the 
part  of  the  railroad  company,  its  servants  or 
agents,  does  not  contain  a  substantial  cause 
of  action.  Mobile  and  Ohio  R.  R.  Co.  v. 
IViUiams,  53  Ala.,  595;  13  Amer.  R'y  Rep., 
153,  1875;  South  arid  North  Ala.  R.  R  Co, 
V.  Hagood,  53  Ala.,  647.     1875. 

175.  Appeal.  An  appeal  will  not  lie  to 
the  supreme  court,  from  the  appellate  court, 
where  the  value  of  the  property  does  not  ex- 
ceed $1,000.  Hanhins  v.  Chicago  and  North- 
western R'y  Co.,  100  111.,  466.     1881. 

176.  —  A  new  pleading  may  be  filed  by 
plaintiff  upon  appeal.  Evanseille  and  Craw- 
fordsville  R.  R.  Co.  v.  Murphy,  59  lud.,  515. 
1877. 

i77.  —  The  railway  company  may  dismiss 
its  appeal  taken  from  the  judgment  of  a  jus- 
tice of  the  peace.  Kansas  City,  Ft.  Scott 
and  Oulf  R.  R.  Co.  v.  Hammond,  35  Kans., 
308.     1881. 

178.  Arkansas  statuto;  venue.  By  stat- 
ute, iin  action  against  a  railway  company 
for  killing  stock  must  be  brought  in  the 
county  in  which  the  injury  occui-s.  Little 
Rock  and  Ft.  Smith  R.  R.  Co.  v.  Clifton,  88 
Ark.,  305.     1881. 

179.  Assignment  of  cause  of  action.  A 
right  of  action,  under  the  statute,  against  a 
railway  company,  for  injury  to  an  animal 
upon  an  unfenced  part  of  the  road,  is  assign- 
able. Louisville,  New  Albany  and  Chicago 
R'y  Co.  V.  Goodbar.  88  Ind.,  318,  1883;  Chi- 
cago, St.  Louis  and  New  Orleans  R.  R.  Co. 
V.  Packwood,  59  Miss.,  360,  1881;  7  Amer.  & 
Eng.  R.  R.  Cases,  584;  Ea.st  Tenn.,  Oa.  aiui 
Va.  R.  R.  Co.  V.  Henderson,  1  I-ea  (Tenn.),  1, 
1878 ;  Galveston,  Harrisburgh  and  San  An- 
tonio R.  R.  Co.  V.  Freeman,  57  Tex.,  156, 
1883. 

180.  Attorneys'  fees.  It  is  error  to  allow 
an  amendment,  in  the  absence  of  the  de- 
fendant and  without  notice,  increasing  tlie 
claim  lor  attorneys'  fees  from  $35  to  $40. 
Leavenworth,  Lawrence  and  Galveston  R.  B. 
Co.  V.  Van  Riper,  19  Kans.,  317.    1877. 
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181.  Common  law.  A  statement  of  claim 
against  a  railway  company  for  killing  the 
plaintiff's  cow  set  out  that  the  defendant 
"  so  carelessly  and  negligently,  rapidly  and 
heedlessly  ran  and  managed  its  said  locomo- 
tive engine  and  cars  without  ringing  its 
bell  or  using  its  steam-cock,  or  giving  any 
other  alarm,  that  the  same  ran  against  and 
over  "  the  cow.  Held,  that  this  was  a  state- 
ment of  a  cause  of  action  at  common  law 
and  not  under  the  statute,  and  that  evidence 
to  show  the  speed  of  the  train,  and  when 
and  at  what  place  the  whistle  was  sounded, 
was  admissible.  Mapes  v.  Chicago,  Booh 
Island  and  Pacific  Ry  Co.,  76  Mo.,  367, 1883 ; 
Edwards  v.  Same,  ib.,  399,  1883. 

182.  —  To  be  sufficient  in  an  action  at 
common  law,  the  complaint  against  a  rail- 
way company,  to  recover  damages  for  neg- 
ligently killing  stock,  must  allege  that  such 
injury  did  not  result  from  negligence  of  the 
plaintiff.  Jeffersonville,  etc.,  B.  R.  Co.  v. 
Lyon,  55  Ind.,  477,  1876;  16  Amer.  RV  Rep., 
250;  Jeffersonville,  etc.,  B.  B.  Co.  v.  Lyon,  73 
ib.,  107,  1880. 

183.  —  As  a  railway  company  is  liable  for 
gross  negligence  resulting  in  the  destruction 
of  a  plaintiff's  property,  irrespective  of  the 
question  of  the  erection  of  fences,  when  the 
declairation  charges  negligence,  as  at  com- 
mon law,  all  allegations  respecting  the  want 
of  sufficient  fences  may  be  rejected  as  sur- 
plusage, and  a  recovery  had  upon  the  com- 
mon law  liability.  Bockford,  Bock  Island 
and  St.  Louis  B.  B.  Co.  v.  Phillips,  66  111., 
548.    1873. 

184.  —  In  an  action  on  the  case  against  a 
railway  company  for  killing  cattle  by  care- 
lessly and  unskilfully  running  its  locomotive 
against  them,  the  declaration  need  not  aver 
that  this  was  done  on  the  defendant's  rail- 
road track.  Baylor  v.  Baltimore  and  Ohio 
J2.  iJ.  Co.,  9  "West  Va.,  370.     1876. 

185.  Demurrer.  In  an  action  to  recover 
double  damages  for  the  killing  of  stock,  the 
objection  that  the  petition  fails  to  set  out 
the  notice  served  upon  the  company  should 
have  been  raised  by  demurrer,  and  not  hav- 
ing been  thus  raised,  it  must  be  regarded  as 
waived.  McKinley  v.  Chicago,  Book  Island 
and  Pacific  B.  B.  Co.,  47  la.,  76.     1877. 

18G.  Fence.  The  complaint  alleged  that 
"at  a  place  on  the  track  of  said  railroad, 


where  the  same  was  not  securely  fenced," 
the  defendant,  "  by  its  servants,  locomotives 
and  cars,  ran  upon,  against  and  over"  the 
stock  and  killed  it.  Held,  on  motion  in 
arrest,  that  as  the  defect  in  the  allegation  as 
to  fencing  could  be  and  was  supplied  by  the 
evidence  and  cured  by  the  verdict,  the  com- 
plaint is  sufficient.  Louisville,  New  Albany 
and  Chicago  B'y  Co.  v.  Spain,  61  Ind.,  460. 
1878. 

187.  —  The  plaintiff's  sheep  got  upon  the 
defendant's  railway,  through  a  defect  of 
fences,  and  were  run  over  by  an  engine 
driven  by  a  servant  who  had  directions  from 
the  railway  company  to  drive  at  a  certain 
rate  per  hour.  Held,  that  trespass  would 
not  lie  against  the  company,  and  that,  if  the 
cattle  had  a  right  to  be  on  the  railway,  the 
plaintiff's  remedy  was  by  action  on  the  case 

4  for  causing  the  engine  to  be  driven  in  such  a 
way  as  to  injure  that  right.  If  the  cattle 
were  trespassing,  there  was  no  neglect  or  mis- 
conduct for  which  the  company  was  respon- 
sible. If  the  cattle  escaped  through  defect 
of  fences  which  the  company  should  have 
kept  up,  their  damage  was  consequent  on 
that  wrong,  and  recoverable  in  an  action  on 
the  case  against  the  company  for  letting  its 
fences  be  incomplete  or  out  of  repair. 
Sharrod  v.  London  and  Northwestern  B'y 
Co.,  4  Welsby,  Hurlstone  &  Gordon  (Excheq- 
uer), 580.     1849. ' 

188.  Illinois  statute ;  pleading.  Plead- 
ing examined  in  an  action  for  killing  stock. 
St.  Louis,  Jacksonville  and  Chicago  B.  B.  Co. 
V.  Kilpatrick,  61  111.,  457,  1871;  13  Amer.  R'y 
Rep.,  438. 

189.  Indiana  statute ;  jurisdiction.  The 
plaintiff  must  allege  in  his  complaint  and 
provd  on  the  trial,  as  a  jurisdictional  fact, 
that  the  injury  complained  of  occurred 
within  the  county  wherein  such  action 
is  commenced.  1  R.  S.  1876,  p.  751.  Ev- 
ansville  and  Crawfdrdsville  B.  B.  Co.  v. 
Epperson,  59  lad.,  488,  1877;  Louisville,  New 
Albany  and  Chicago  B'y  Co.  v.  BrecJcenridge, 
64  ib.,  113,  1878.   . 

190.  — The  venue  is  sufficiently  laid  where 
the  complaint  shows  the  killing  to  have  oc- 
curred in  the  county  where  the  action  is 
brought.  Detroit,  Eel  Biver  and  Illinois  B. 
B.  Co.  V.  Barton,  61  Ind.,  293.    1878. 

191.  —  Under  the  statute  the  owner's  ao- 
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tion  is  local,  and  he  must  allege,  as  a  juris- 
dictional fact,  that  his  animals  were  killed 
or  injured  in  the  county  where  he  brings  his 
suit.  But  where  such  complaint  contains  a 
description  of  the  land  where  the  railroad  was 
located  and  avers  that  the  animals  were 
there  injured,  and  avers  that  the  land  so  de- 
scribed was  in  the  county  where  the  suit  is 
brought,  the  complaint  is  jiuflficient.  Louis- 
ville, New  Albany  and  Chioago  Ry  Co.  v. 
Davis,  83  Ind.,  89,  1883;  Louisville,  New  Al- 
bany and  Chicago  Ky  Co.  v.  Wilkerson,  83 
lb.,  153,  1883. 

192.  —  But  it  is  not  necessary  that  the 
proof  be  made  by  direct  or  positive  testi- 
mony; it  will  be  sufficient  if  facts  are 
proved  from  which  it  can  be  reasonably  in- 
ferred. Louisville,  New  Albany  and  thieago 
R'y  Co.  V.  Kious,  83  Ind.,  857.     1883. 

193.  —jury  trial.  Upon  hearing  of  a 
motion  for  the  writ  provided  for  in  g  5,  3 
Ind.  Stat.,  415,  to  require  an  agent,  etc.,  oif  a 
railway  company,  against  which  a  judgment 
for  the  value  of  an  animal  killed  has  been  ren- 
dered, to  appear  and  answer  as  to  the  amount 
of  money  in  his  hands,  etc.,  the  defendant 
is  not  entitled  to  a  jury  trial.  Logansport, 
etc.,  R.  R.  Co.  V.  Patton,  51  Ind.,  487.     1875. 

194.  —  pleading'.  A  complaint  against  a 
railway  company  for  injuring  or  killing 
stock,  which  does  not  allege  that  such  in- 
jury or  death  was  caused  by  the  defendant's 
engine,  cars  or  other  carriages,  is  bad,  even 
in  the  court  of  a  justice  of  the  peace,  on 
demurrer,  motion  in  arrest  or  motion  to  dis- 
miss. Pittsburgh,  Cincinnati  and  St.  Louis 
R'y  Co.  V.  Troxell,  57  Ind.,  346,  1877;  18 
Amer.  R'y  Rep.,  347;  Pittsburgh,  Cincinnati 
and  St.  Louis  R'y  Co.  v.  Hannon,  60  Ind. 
417,  1878. 

195.  —  A  complaint  which  does  not  allege 
that  the  railroad  was  not  fenced,  and  does 
not  allege  negligence  on  the  part  of  the  de- 
fendant, is  insufficient.  Toledo,  Wabash 
and  Western  R'y  Co.  v.  Eidson,  51  Ind.,  67, 
1875;  Baltimore,  Pittsburgh  and  Chicago  R'y 
Co.  v.  Anderson,  58  ib.,  41^,  1877. 

196.  —  A  complaint  against  a  railway 
company  charged  that  through  the  fault, 
misconduct  and  negligence  of  the  employes 
of  the  defendant  in'  running  the  locomotive 
and  train  out  of  their  regular  time  and  at  a 
high  rate  of  speed,  to  wit,  forty  miles  an 


hour,  and  without  giving  any  of  the  proper 
signals  of  their  approach,  the  engine  struck 
and  killed  two  mules  of  the  plaintiff  then 
and  there  upon  the  track,  at  a  point  where 
a  highway  crossed  a  railway.  Held,  that 
this  was  a  sufficient  statement  of  negligence. 
Indianapolis,  Cincinnati  and  Lafayette  R. 
R.  Co.  V.  Hamilton,  44  Ind.,  76.     1873. 

197.  — A  complaint  for  negligently  kill- 
ing cattle  must  negative  the  existence  of 
contributoiy  negligence  on  the  part  of  the 
plaintiff.  Toledo,  Wabash  and  Western  Wy 
Co.  V.  Harris,  40  lud.,  119.    1874. 

198.  — The  allegation  that  "the  road  was 
not  securely  fenced  as  required  by  law  "  is 
not  the  statement  of  a  mere  conclusion  of 
law,  and  is  a  sufficient  allegation  as  to  the 
fencing  of  the  road.  Indianapolis,  Bloom'- 
ington  and  Western  R'y  Co.  v.  Lyon,  48  Ind., 
119.     1874. 

199.  —  pleading: ;  fence.  In  a  complaint, 
Under  the  statute,  for  the  killing  of  animals, 
an  allegation  that,  at  the  place  where  the 
animals  entered  upon  the  track,  tlie  road 
was  not  fenced,  is  sufficient;  if  it  is  not  the 
duty  of  the  company  to  fence  the  road  at 
that  point,  such  fact  is  matter  of  defense. 
Jeffersonville.  etc.,  R.  R.  Co.  v.  Lyon,  7:4 
Ind.,  107,  18S0;  Wabash  R'y  Co.  v.  ForsJiee, 
77  Ind.,  158,  1881. 

200.  —  Under  the  statute,  it  is  not  the 
place  of  the  killing  that  governs  the  liability 
of  a  railway  company,  but  the  place  of  the 
entry  of  the  animals  upon  the  track.  Jeffer- 
sonvillK,  etc.,  R.R.  Co.  v.  Lyon,  73  Ind.,  107, 
1880;  Louisville,  New  Albany  and  Chicago 
R'y  Co.  V.  Kious,  83  ib.,  357, 1883;  Louisville, 
New  Albany  and  Chicago  R'y  Co.  v.  Over- 
man, 88  ib.,  115, 1883;  Pittsburgh,  Cincinnati 
and  St.  Louis  R.  R.  Co.  v.  Brown,  44  ib.,  409, 
1878. 

201.  —  A  complaint  against  a  railway 
company  for  killing  a  cow  belonging  to  the 
plaintiff  charged  that  the  animal  was  killed 
by  defendant's  engine  at  a  point  where  the 
railway  was  by  lave  required  to  be  fenced, 
and  where  the  same  was  not  fenced.  Held, 
that  the  complaint  was  sufficient.  It  was 
not  necessary  to  aver  that  the  animal  went 
upon  the  track  at  a  place  where  the  roaii 
was  not  fenced.  Ohio  and  Mississippi  Ry 
Co.  V.  Miller,  46  Ind.,  315,  1874;  7  Amer.  E'y 
Rep.,  340;  Ohio  and  Mississippi  R'y  Co.  v. 
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McClure,  47  Ind.,  317,  1874;  Fort  Wayne, 
Muncie  and  Cincinnati  B.  R.  Co.  v.  Musset- 
ter,  48  ib.,  386,  1878;  Toledo,  Wabash  and 
Western  Ry  Co.  v.  Han-is,  49  ib.,  119, 1874; 
Pittsburgh,  Cincinnati  and  St.  Louis  R'y  Co. 
V.  Keller,  49  Ind.,  211,  1874;  Same  v.  Same, 
ib.,  317;  Jeffersoriville,  etc.,  R.  B.  Co.  v. 
Lyon,  55  ib.,  477,  1876. 

202.  —  The  complaint  alleged  that  the 
killing  charged  had  occurred  in  the  county 
where  the  action  was  brought,  and  that,  at 
the  point  where  the  stock  entered  upon  the 
defendant's  railway  and  was  killed,  the  road 
"was  not  securely  fenced."  Held,  on  de- 
murrer, that  the  complaint  sufficiently  lays 
the  venue  and  shows  that  such  road  was  not 
"securely  fenced  in."  Detroit,  Eel  River 
and  Illinois  R.  R.  Co.  v.  Blodgett,  61  Ind., 
315.    1878. 

203.  —proceedings.  Proceedings  under 
the  statute  examined.  Logansport,  etc.,  R. 
B.Co.  V.  Byrd,f)l  Ind.,  535,  1875;  Same  v. 
Bowers,  ib.,i  526,  1875. 

204.  —  process  ;  notice.  In  an  action 
against  a  railway  company  to  recover  the 
value  of  stock  killed,  a  return  of  the  sum- 
mons, "Served  by  reading  to"  A.,  "who 
is  the  local  freight  agent  of  said  defendant 
at  the  city  of,"  etc.,  does  not  show  good 
service  under  §  30  of  the  Code  o"f  Indiana. 
Toledo,  Wabash  and  Western  Ry  Co.  v. 
Owen,  43  Ind.,  405.     1873. 

205.  —  A  local  freight  agent  is  a  general 
agent  of  a  railway  corporation  within  the 
meaning  of  the  above  statute,  and  service  on 
such  agent  is  good,  though  there  be  a  super- 
intendent of  the  line  and  a  director  of  the 
company  residing  in  the  county,  and  con- 
ductors daily  passing  on  the  trains,     tb. 

206.  —  summons.  In  a  proceeding  under 
g  5  of  the  act  of  March  4,  1868,  to  procure 
au  order  upon  an  agent  of  the  defendant  to 
pay  certain  moneys,  in  and  coming  into  his 
hands,  upon  a  judgment  rendered  in  favor 
of  the  plaintiff  against  the  defendant  for 
stock  killed,  service  was  had  upon  the 
"company  by  a  copy"  of  the  notice  "left 
with  a  cpnductor  of  a  train  on  said  road," 
and  the  defendant  appearing  specially, 
moved  "to  set  aside  the  notice "jipon  the 
defendant,  for  the  reason  that  said  notice  is 

^  insufficient.    Held,  that  the  motion  was  too 
vague,  indefinite  and  uncertain.    Louisville, 


New  Albany  and  Chicago  R'y  Co.  v.  Thomp- 
son, 62  Ind.,  87..   1878. 

207.  Instructions.  When  speciiic  objec- 
tions to  instructions  are  made  at  the  time 
they  ai-e  given,  any  others  which  might  have 
been  urged,  but  were  not,  must  be  deemed 
to  have  been  waived.  Price  v.  B.,  C.  R. 
and  M.  R.  R.  Co.,  43  la.,  16.     1875. 

208.  Iowa  statute;  pleading.  In  an  ac- 
tion against  a  railway  company  for  double 
damages  for  stock  killed,  the  petition  al- 
leged "that  defendant  had  been  duly  noti- 
fied of  the  killing  of  said  cow  and  payment 
thereof  duly  demanded,"  which  defendant 
had  refused.  Held  sufficient  to  warrant  a 
judgment  for  double  damages,  where  no  ob- 
jection was  made  until  after  judgment. 
Clary  v.  Iowa  Midland  R'y  Co.,  37  la.,  844. 
1873. 

209.  —  In  an  action  for  damages  against 
a  railway  company  the  petition  alleged  that 
"  the  defendant  by  its  agents  and  servants 
did  run  .  .  one  of  its  engines  in  such 
a  grossly  negligent  and  cai-eless  manner  that 
the  same  ran  against  and  over "  plaintiff's 
cow  and  killed  her.  Held,  that  the  petition 
was  not  vulnerable  to  a  motion  for  a  more 
specific  statement.  Grinde  v.  Milwaukee 
and  St.  Paul  R'y  Co.,  43  la.,-  376.     1876. 

210.  —  It  is  not  necessary  to  the  mainte- 
nance of  an  action  before  a  justice  of  the 
peace  against  a  railroad  company  for  double 
damages  for  killing  stock,  that  a  petition  in 
writing  be  filed ;  an  oral  statement  embody- 
ing in -substance  plaintiS's  claim  is  sufficient. 
Finch  V.  Central  R.  R.  Co.  of  Iowa,  42  la., 
304.     1875. 

211.  —  misnomer.  Where  horses  were 
killed  by  the  Central  Iowa  Railway  Com- 
pany, and  their  owner  caused  to  be  served/ 
on  a  proper  officer  of  that  company  a  notice 
of  the  injury,  as  contemplated  by  §  1389  of 
the  Code,  which  notice  was,  however,  ad- 
dressed to  the  Iowa  Central  Railway  Com- 
pany, held,  in  an  action  for  double  damages, 
that  the  misnomer  did  not  invalidate  the  no- 
tice, under  the  rule  that  "the  omission, 
alteration  or  transposition  of  any  of  the 
words,  if  the  words  in  the  name  used  are 
synonymous  with  the  true  name  of  the  cor- 
poration, is  not  a  misnomer  that  will  defeat 
the  notice."  Martin  v.  Central  Iowa  R'y 
Co.,  59  la.,  411.     1883. 
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213.  Jurisdiction,  A  justice  of  the  peace 
lias  jurisdiction  in  cases  of  tliis  cliaracter 
where  the  sum  claimed  does  not  exceed  $100. 
Wexterii  and  Atlantic  B.  B.  Co.  v.  Brown, 
58  Ga.,  534.     1877. 

213.  —  Justices  of  the  peace  have  no  ju- 
risdiction of  actions  founded  in  tort.  JVaiJce 
V.  Carolina  Central  R'y  Co.,  76  N.  C,  9. 
1877. 

214.  Kansas  statute ;  pleading.  In  an 
action  in  a  justice's  court,  under  ch.  94  of 
the  Laws  of  1874,  for  killing  plaintiff's  cow, 
where  plaintiff  does  not  allege  that  the  com- 
pany's road  was  not  fenced,  and  says  noth- 
ing about  attorney's  fees  except  in  the  prayer 
for  judgment,  and  the  only  prayer  for  judg- 
ment is  "for  said  sum  of  $30,  together  with 
costs  of  suit,  and  a  reasonable  attorney  fee 
for  the  prosecution  of  this  suit,"  and  the 
case  is  tried,  both  in  the  justice's  court  and 
in  the  district  court,  upon  this  bill  of  particu- 
lars, without  any  objection  being  made  as  to 
its  sufficiency,  and  the  district  court  finds 
specially  that  the  road  was  not  fenced,  that 
the  cow  was  worth  $30,  that  a  reasonable 
fee  for  prosecuting  the  suit  in  the  justice's 
court  was  $10,  and  in  the  district  court  $35, 
for  which  sums  judgment  is  rendered  against 
the  defendant;  and  the  defendant  then 
brings  the  case  to  the  supreme  court,  and 
assigns  for  error  merely  that  "the  decision 
of  said  judge  was  contrary  to  law,''  and  the 
question  of  the  sufficiency  of  the  plaintiff's 
bill  of  particulars  is  raised  for  the  first  time 
in  the  supreme  court,  and  then  by  brief 
only,  held,  that  the  judgment  of  tlie  district, 
court  will  not  be  disturbed.  Kansas  Paciflo 
R'y  Co.  V.  Yanz,  10  Kans.,  583,  1876;  Jlfo. 
River,  Ft.  Scott  and  Gulf  R.  R.  Co.  v.  Duck- 
««,  30ib.,  633,  1878. 

215.  —  M.  commenced  an  action  in  a  jus- 
tice's court  under  the  "act  relating  to  kill- 
ing or  wounding  stock  by  railroads,"  and  set 
forth  in  his  bill  of  particulars  a  good  cause 
of  action  for  $35  damages  for  killing  his 
cow,  and  then  alleged  "  that  $10  is  a  reason.- 
able  attorney  fee  for  the  prosecution  of  this 
suit,"  and  "prayed  for  judgment  against 
the  said  defendant  for  the  said  sum  of  $35, 
his  damages  sustained  as  aforesaid,  and  $10 
attorney  fee  for  the  prosecution  of  this  suit, 
and  costs."  In  the  district  court,  to  which 
the  case  was  afterward  taken  on  appeal,  the 


jury  found  fi'om  the  evidence  for  the  plaint- 
iff, and  assessed  his  damages  at  "  thirty-flve 
dollars,  and  ten  dollars  attorney  fee,"  and 
judgment  was  entered  accordingly;  and  it 
appears  from  the  record  that  the  plaintiff 
was  assisted  by  an  attorney.  Held,  that  the 
judgment  for  the  attorney  fee  will  not  be  re- 
versed where  no  reason  for  such  reversal 
can  be  given  except  that  the  said  bill  of  par- 
ticulars does  not  state  facts  sufficient  to 
authorize  such  a  judgment.  St.  Louis,  Law- 
rence and  Western  R.  R,  Co.  v.  Miller,  18 
Kans.,  213.     1877. 

216.  —  An  allegation  of  gross  negligence 
on  the  part  of  the  defendant  is  unnecessary 
in  a  bill  of  particulai's  which  discloses  no 
negligence  on  the  part  of  the  plaintiff,  filed 
in  an  action  to  recover  damages  for  stock 
killed  by  a  railroad  train.  Central  Branch 
Union  Pacific  R.  R.  Co.  v,  Phillipi,  30  Kans,, 
1,  1878;  lOAmer.  R'y  Rep.,  93. 

217.  —  Under  the  stock  law  of  1874  the 
plaintiff  must  allege  that  the  defendant's 
railway  was  unfenced.  Kansas  Pacific  R'y 
Co.  V.  Taylor,  17  Kans.,  566.     1877. 

218.  —  The  plaintiff  alleged  that  his 
"colt  was  injured  and  killed  by  defendant 
at  a  place  where  its  road-bed  and  railway 
were  not  fenced,  but  ought  to  have  been 
fenced,  as  required  by  law."  Held,  that  the 
allegation  was  sufficient  with  regard  to  the 
want  of  a  sufficient  fence.  Missouri  Pacific 
R'y  Co.  V.  Piper,  36  Kans.,  53.     1881. 

219.  —  A  party  may  allege  in  his  petition 
that  the  injury  was  caused  by  the  negligence 
of  the  employes  in  the  management  of  the 
engine  and  cars,  and  also  facts  showing  a 
cause  of  action  under  the  statute,  and  on 
the  trial  may  prove  either  or  both,  and  re- 
cover accordingly.  Stewart  v.  Manhattan, 
Alma  and  Bwrlingame  R.  R.  Co.,  37  Kans., 
681.     1883. 

220.  —  In  an  action  prosecuted  under  the 
statute,  the  petition  must  state  or  show  that 
the  stock  was  killed  or  injured  in  the  county 
in  which  the  suit  was  commenced ;  and  the 
petition  must  also  state  or  show  that  the 
railroad  was  not  inclosed  with  a  good  and 
lawful  fence.  Hadley  v.  Central  Branch 
Union  Pacific  R.  R.  Co.,  33  Kans.,  359, 
1879;  St.  Louis  and  San  Francisco  R'y  Co. 
V.  Byron,  34  Kans.,  850,  1880 ;  Same  v.  Ellis. 
35  ib.,  108,  1881;  Si.  Louis  and  San  Francisco 
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ISy  Co.  V.  McReynolds,  24  ib.,  36S,  1880;  St. 
Louis  and  San  Francisco  Ry  Co.  v.  Dud- 
■genn,  28  ib.,  283,  1883.  See,  also,  Kansas 
City,  Lawrence  arid  Southern  B.  R.  Co.  v. 
Neville,  25  ib.,  633.     1881.  ^ 

221.  —  The  stock  law  of  1874  makes  pvo- 
vision  for  the  recovery  of  a  reasonable  attor- 
ney's fee  for  the  prosecution  of  a  suit  for 
damages  for  injuring  or  killing  stock  in  the 
operation  of  railways ;  therefore,  there  is  less 
reason  for  favoring  insufiScient  and  defect- 
ive complaints  in  those  actions  than  in  the 
•ordinary  cases  commenced  in  justices'  courts. 
St.  Louis  and  San  Francisco  R'y  Co.  v.  By- 
■ron,  24Kans.,  350,  1880;  St.  Louis  and  San 
Francisco  Ry  Co.  v.  Armstrong,  25  ib.,  561, 
1881. 

222.  —  Where  the  railway  company  does 
not  mal^e  any  appearance  in  the  action,  ex- 
cept to  take  an  appeal  to  the  district  court, 
and  to  make  a  case  for  the  supreme  court, 
it  does  not  waive  the  defects  or  insufficiency 
•of  the  bill  of  particulars.  St.  Louis  and  San 
Francisco  Ry  Co.  v.  McReynolds,  34  Kans., 
368.    1880. 

223.  —  In  an  action  brought  before  a  jus- 
tice of  the  peace,  the  plaintiff  recovered  a 
judgment  before  the  justice,  and  the  defend- 
ant appealed.  The  plaintiff,  with  leave  of 
the  court,  amended  his  bill  of  particulars  so 
as  to  make  it  allege  a  demand  under  the  stat- 
ute. Held,  that  the  coui-t  below  did  not  err 
in  allowing  such  amendment.  Missouri 
Pacific  Ry  Co.  v.  Piper,  26  Kans.,  58. 
1881. 

224.  —  The  plaintiff  commenced  an  action 
before  a  justice  of  the  peace,  against  a  i-ail- 
road  company,  to  recover  $45,  the  value  of  a 
cow  owned  by  him,  and  alleged  to  have  been 
killed  by  the  engine  of  the  defendant.  The 
bill  of  particulars  stated  a  cause  of  action 
at  common  law,  for  the  negligent  killing  of 
the  cow,  and  also  attempted  to  state  a  cause 
of  action  under  the  statute.  But  it  failed  to 
state  a  cause  of  action  under  the  statute,  for 
tlie  reason,  and  for  such  reason  only,  that  it 
<iid  not  state  that  the  railroad  company's 
road  was  not  inclosed  with  a  lawful  fence. 
After  judgment  in  the  justice's  court,  and 
after  an  appeal,  the  disti-ict  court  permitted 
the  plaintiff  to  so  amend  his  bill  of  particu- 
lars as  to  state  a  cause  of  action  under  the 
statute.     Bdd,    not   error.     Kansas    City, 


Fort  Scott  and  Gulf  R.  R.  Co.  v.  Hays,  39 
Kans.,  193.     1883. 

225.  Leased  line.  In  an  action  against  a 
railway  company,  to  recover  under  the  stat- 
ute for  the  value  of  stock  alleged  to  have 
been  killed  by  the  defendant's  cars  on  its 
railway  where  the  saipe  was  not  fenced,  it  is 
error  to  admit  evidence  that  such  killing  had 
been  done  by  the  defendant's  cars  on  the 
railway  of  another  company.  Cincinnati, 
Hamilton  and  Dayton  R.  R.  Co.  v.  Bunnell, 
61  Ind.,  183.     1878.  , 

226.  Limitations.  Actions  must  be 
brought  within  six  months  after  the  killing 
or  injury,  against  the  Louisville  and  Nash- 
ville R  E.  Co.,  for  dailiages  for  killing  or 
injuring  stock  on  its  i-oad  or  branch  roads. 
Mortimev  v.  Louisville  and  Nashville  R.  R. 
Co.,  10  Bush  (Ky.),  485.     1874.  ' 

227.  Michigau  statute ;  pleading.  A  dec- 
laration in  such  an  action  which  chai-ges 
the  defendants  as  corporations  "  owning,  oc- 
cupying and  doing  business  on  aud  over  "  a 
certain  railvray  (naming  it),  ' '  under  the  laws 
of  the  state  of  Michigan,"  is  not  open  to  the 
objection,  under  the  plea  of  the  general  issue, 
that  it  does  not  allege  defendants  to  be  cor- 
porations or  otherwise  competent  to  be  sued. 
Orand  Rapids  and  Indiana  R.  R.  Co.  v. 
Southwicle,  30  Mich.,  444.     1874. 

22  S.  —  It  is  not  requisite  that  such  a  dec- 
laration should  be  specially  framed  upon  the 
statute  imposing  the  duty  of  fencing  rail- 
roads, or  should  refer  to  it,  the  duty  being 
imposed  by  the  general  statute,  and  the  ac- 
tion being  not  one  for  penalty  but  for  dam- 
ages resulting  from  the  neglect  of  a  statutory 
duty.    Ib. 

229.  —  Tenue.  In  a  suit  against  a  railway 
company  for  damages  arising  out  of  its  neg- 
lect to  fence  its  line  where  it  crossed  the 
plaintiff's  land,  the  want  of  venue  in  the  dec- 
laration is  held  cured  by  the  statute,  Comp. 
L.  1871,  §  6051,  where  the  injury  complained 
of  was  located  territorially  upon  land  in  the 
county  where  the  suit  was  brought.  Trial 
by  the  court  stands  in  the  same  equity  in  this 
regard  as  trial  by  jury.  Orand  Rapids  and 
Indiana  R.  R.  Co.  u.  Southwick,  30  Mich., 
444.     1874. 

230.  Missouri  statute  —  pleading.  An 
action  for  damages  for  killing  of  stock  can- 
not be  brought  under  both  §  43  of  the  Bail- 
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road  Law  (Wagn.  Stat.,  31,7)  and  g  5  of  tlie 
Pamage  Act  (Wagn.  Stat.,  520).  Wood  v.  St 
Louis,  Kansax  City  aiid  Northern  M.  M.  Co., 
58  Mo.,  109,  1874;  9  Amer.  R'y  Rep.,  84. 

231.  —  If  tlie  owner  of  cattle  injured  on 
a  railroad  track  sues  for  double  damages 
under  the  Railroad  I/aw,  §  43,  he  must  re- 
cover, if  at  all,  under  that  section.  He  can- 
not recover  under  §  5  of  the  Deimage  Act, 
or  on  a  cause  of  action  at  common  law. 
Luokie  v.  Chicago  and  Alton  R.  B.  Co.,  67 
Mo.,  245.     1878, 

232.  —  Where  plaintifif's  petition  in  suit 
iagainst  a  railroad  company  fcjr  injuries  to 
stock  alleges  the  duty  of  defendant  to  erect 
and  maintain  fences,  the  breach  of  that 
duty  and  the  prayer  for  double  damages; 
and  direct  reference  is  made  in  tlie  body  of 
the  petition  to  §  43  of  the  Railroad  Law,  the 
pleading  will  be  treated  as  brought  under 
that  section,  although  containing  the  further 
averment  that  the  injury  was  negligently 
done.  Crutohfieldv.  St.  Louis,  Kansas  City 
and  Northern  JR.  R.  Co.,  64  Mo.,  255.     1876. 

233.  —  The  fact  thfl,t  the  petition  closes 
with  a  prayer  for  double  damages  will  not 
prevent  recovery  of  single  damages  if  the 
petition  states  a  cause  of  action  either  at 
common  law  or  under  §  5  of  the  Damage  Act, 
and  there  is  nothing  besides  the  prayer  to 
show. that  plaintiflE  intends  to  claim  under 
g  43  of  the  Railroad  Law.  Scott  v.  St. 
Louis,  Iron  Mountain  and  Southern  R'y  Co., 
75  Mo,,  136.     1881. 

234.  —  Where  the  petition  charges  that 
the  killing  of  stock  was  caused  by  its  failure 
to  fence  its  road  at  a  point  where,  it  was  re- 
quired to  fence,  and  where  the  accident  oc- 
curred (Wagn.  Stat.,  810,  §43),  the  question 
of  negligence  cannot  be  raised.  Cary  v. 
St.  Louis,  Kansas  City  and  Northern  R.  R. 
Co.,  60  Mo.,  209.     1881. 

285.  —  Under  a  general  averment  that  the 
defendant  negligently  killed  plaintiff's  ani- 
mal, evidence  was  received  that  the  killing 
took  place  at  a  public  crossing,  and  that 
neither  the  whistle  was  sounded  nor  the  bell 
rung  on  the  locomotive  which  did  the  dam- 
age, as  it  approached  the  crossing ;  hdd,  no 
error.  Schneider  v,  Missouri  Pacific  R'y  Co. , 
75  Mo.,  295.     1882. 

236.  —  The  statement  held  insufficient 
because  it  did  not  show  that  the  stock  got 


on  the  railroad  or  were  killed  in  conse- 
quence of  the  failure  of  the  company  to  con- 
struct or  maintain  fences  or  cattle-guards.; 
and  because  it  did  not  show  that  the  killing 
did  not  occur  within  the  limits  of  some  in- 
corporated town.  Rowland  v.  St.  Louis, 
Iron  Mountain  and  Southern  R'y  Co.,  73 
Mo.,  619,  1881 ;  7  Amer.  &  Eng.  R.  R.  Cases, 
566. 

237.  — The  statement  filed  with  the  jus- 
tice of  the  peace  alleged  that  the  animals 
"strayed  upon  the  track  of  said  railroad  on 
or  near  a  farm  crossing,  at  a  point  in  the 
line  of  said  railroad  where  said  railroad  was 
not  fenced  and  where  the  crossing  and  cat- 
tle-guards were  not  made  as  the  law  re- 
quires ;  and  that  defendant  so  carelessly  and 
negligently  ran  and  managed  its  cars  and 
locomotive  that  they  ran  against  and  over" 
the  animals,  killing  them.  Held,  that,  as 
the  case  was  begun  before  a  justice  of  the 
peace,  these  allegations  were  sufficient  to 
support  a  recovery.  Belcher  v.  Missouri  Pa- 
eifia  R'y  Co. ,  75  Mo. ,  5 14.     1882. 

238.  —  The  petition  must  show  that  the 
killing  occurred  at  a  place  where  the  com- 
pany was  required  by  law  to  fence  its  track, 
and  was  occasioned  by  failure  of  the  com- 
pany to  comply  with  the  law.  A  mere 
statement  that  "the railroad  was  not  fenced 
and  there  was  no  crossing "  at  the  place  is 
insufficient.  Bates  v.  St.  Louis,  Iron  Mount- 
ain and  Southern  R'y  Co.,  74  Mo.,  60.     1881. 

239.  —  It  is  not  essential  to  the  sufficiency 
of  the  statement  that  it  contain  an  express 
averment  that  the  injury  was  occasioned  by 
the  failure  of  the  company  to  erect  and 
maintain  fences  as  required  by  the  statute. 
Any  averment  from  which  this  may  be  in- 
ferred will  be  sufficient.  Boiven  v.  Hanni- 
bal and  St.  Joseph  B.  R.  Co.,  75  Mo.,  436. 
1882. 

240.  —  To  authorize  a  judgment  against 
a  raili'oad  company  for  double  the  value  of 
an  animal  killed  on  its  track,  the  petition 
must  aver,  either  directly  or  inferentially, 
that  the  killing  was  occasioned  by  the  fail- 
ure of  the  company  to  erect  and  maintain 
fences  as  required  by  §  809,  Revised  Stat- 
utes 1879.  Sloan  v.  Missouri  Pacific  Rjf 
Co.,  74  Mo.,  47,  1881;  Morrow  v.  Kansas 
City,  St,  Joseph  and  Counoil  Bluffs  R.  i?. 
Co.,  74  ib.,  82,  1881. 
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241.  —  A  petition  is  fatally  defective  if  it 
fails  to  allege  that  the  injury  for  which 
double  damages  are  asked  was  occasioned 
by  the  failure  of  the  company  to  erect  and 
maintain  a  fence.  Luckie  v.  Chicago  and 
Alton  B.  R.  Co.,  67  Mo.,  245, 1878;  Cunning- 
ham V.  Hannibal  and  St.  Joseph  R.  S. 
Co.,  70  ib.,  303,  1879;  Johnson  v.  St,  Louis, 
Kansas  City  and  Soutliern  Ky  Co.,  76  Mo., 
533,  1883. 

242.  —  The  petition  alleged  that  defend- 
ant's cars  "  wrongfully  and  illegally,  and 
against  the  will  of  plaintiff,"  ran  over  his 
cattle,  and  that  the  same  were  killed,  owing 
t©  defendant's  failure  to  erect  and  maioatain 
good  and  substantial  fences  on  the  side  of 
the  road,  "  where  the  same  passes  through, 
along  or  adjoining  inclosed  or  cultivated 
fields  of  plaintiff."  Petition  held  substan- 
tially good.  Mumpower  v.  Hannibal  and 
St.  Joseph  R.  R.  Co.,  59  Mo.,  345.     1873. 

243.  —  It  is  allowable,  in  an  action  begun 
before  a  justice  of  the  peace  against  a  rail- 
road company  for  killing  cattle  at  a  public 
crossing,  to  unite  in  one  statement  an  alle- 
gation of  failure  to  perform  the  statutory 
duty  of  ringing  the  bell  and  sounding  the 
■whistle,  and  an  allegation  of  neglect  in  run- 
ning the  train;  and  plaintiff  may  recover 
upon  proof  of  either  or  both,  accompanied 
by  evidence  that  the  injury  was  due  to 
defendant's  default.  Lynn  v.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.,  75  Mo.,  167. 
1881. 

244.  —  The  petition  alleged  that  the  de- 
fendant carelessly  ran  its  train  over  the 
stock,  and  tliat  the  point  on  the  road  where 
this  occurred  was  not  at  the  crossing  of  any 
public  road  or  highway,  and  was  at  a  point 
where  the  railroad  ran  through  uninclosed 
prairie  lands,  aiid  was  not  fenced.  Held, 
that  the  action  was  based  exclusively  on 
§43  of  the  Railroad  Law;  that  evidence  of 
negligence  in  running  the  train,  or  evidence 
to  prove  that  the  killing  occurred  within 
eighty  rods  of  a  public  crossing,  and  that 
the  whistle  was  not  blown  or  the  bell  rung, 
■as  required  by  §  38j  was  irrelevant.  Collins 
V.  Atlantic  and  Pacific  R.  R.  Co.,  65  Mo., 
230.    1877. 

845.  —  A  statement  filed  in  a  justice's 
court  in  an  action  against  a  railway  company 
for  killing  stock,  to  be  sufacient-  under  §  43 


of  the  Railway  Law,  must  aver  that  the  kill- 
ing did  not  occur  within  the  limits  of  an  in- 
corporated town.  Schulte  V.  St.  Louis,  Iron 
Mountain  and  Southern  Ry  Co.,  76  Mo.,  334. 
1882. 

246.  —  The  statement  originally  filed  al- 
leged that  the  injury  was  caused  by  failure 
of  the  company  to  erect  and  maintain  cattle- 
guards.  An  amended  statement  was  after- 
wiard  permitted  to  be  filed  charging  the  same 
injury,  but  alleging  that  it  occurred  in  con- 
sequence of  the  failure  of  the  company  to 
construct  a  crossing  where  its  road  crossed  a 
public  highway,  as  required  by  the  statute. 
Held,  that  there  was  no  error  in  permitting 
the  amendment.  Lincoln  v.  St.  Louis,  Iron 
Mountain  and  Southern  R'y  Co.,  75  Mo.,  27. 
1881. 

247.  —  Pleadings  examined  and  held  suffi- 
cient under  the  statute.  Haskings  v.  St. 
Lov/is,  Kansas  City  and  Northern  R'y  Co., 
58  Mo.,  303,  1874;  Razor  v.  St.  Louis,  Iron 
Mountain  and  Southern  R'y  Co.,  73  Mo.,  471, 
1881 ;  7  Amer.  &  Eng.  R.  R.  Case?,  563 ;  Key 
V.  Same,  73  Mo.,  475,  1881. 

248.  —  summons.  It  is  not  necessary  for 
the  summons  to  contain  a  statement  of  the 
cause  of  action.  Anthony  v.  St.  Louis,  Iron 
Mountain  and  Soutliern  R'y  Co.,  76  Mo.,  18. 
1883. 

249.  Negligence.  A  declaration  against  a 
railway  company  for  negligently  and  wrong- 
fully killing  the  plaintiff's  cattle  on  its  track 
need  not  state  the  acts  of  omission  or  com- 
mission which  constituted  the  negligence 
and  wrong.  Hawker  v.  Baltimore  and  Ohio' 
R.  R.  Co.,  15  West  Va.,  638.     1879. 

250.  New  trial;  newly  discovered  evi- 
dence. A  new  trial  will  not  be  gra,nted  on 
account  of  newly  discovered  evidence,  when 
it  is  not  shown  that  reasonable,  diligence 
was  used  to  obtain  such  evidence  for  the 
trial  already  had.  The  belief  of  a  stock 
agent  that  the  appraisement  filed  with  him 
■was  correct  is  not  sufficient  to  excuse  ■want 
of  diligence  in  investigation  of  that  ques- 
tion. Ft.  Wayne,  Muncie  and  Cincinnati 
R.  R.  Co.  V.  Flialor,  51  Ind.,  485.     1875. 

251.  Ohio  statute;  pleading.  In  a  suit 
for  damages  resulting  to  domestic  animals 
from  the  failure  of  a  railway  company  to 
construct  and  maintain  sufficient  fences 
along  the  line  of  its  road,  as  requii-ed  by  the 
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act  of  April,  26,  1871  (68  O.  L.,  78),  the  facts 
upon  which  the  company's  liability  depends 
must  be  stated  in  the  petition,  and,  if  not 
admitted,  must  be  established  by  the  proof. 
Baltimore  and  Ohio  R.  B.  Co.  v.  Wilson,  81 
Ohio  St.,  555.     1877. 

252.  —  Where  the  complaint  charges 
negligence  and  cai'elessness  generally,  it  is 
not  error  to  refuse  to  instruct  the  jury  limit- 
ing the  cause  of  injury  to  the  negligence  of 
a  single  one  of  defendant's  servants.  Pitts- 
burgh, Ohicinnati  mid  St.  Louis  B'y  Co.  v. 
Fleming,  80  Ohio  St.,  480.    1876. 

253.  Ordinance  of  city.  Where  the  dec- 
laration, in  an  action  on  the  case  to  recover 
for  injury  caused  by  a  collision  with  a  rail- 
road engine,  averred  that  defendant  neglect- 
ed its  duty  to  ring  a  bell  or  sound  a  whistle, 
and  otherwise  so  carelessly  conducted  its 
train,  by  not  slackening  the  speed  and  in 
not  giving  warning  of  its  approach,  as  to 
cause  the  injury,  held,  that,  under  this  avei-- 
meut,  evidence  of  the  violation  of  the  ordi- 
nance of  the  city  where  the  injury  occurred, 
regulating  the  speed  of  trains,  could  be  given. 
Chicago,  Sock  Island  and  Pacific  B.  B.  Co. 
V.  Beidy,  66  111.,  43.     1872. 

264.  Ownership  of  railway.  The  com- 
plaint alleged  that  defendant  ' '  by  its  locomo- 
tive and  cars  .  .  on  the  railroad  "  ran  over 
and  killed  such  stock,  etc.  Held,  on  demur- 
rer, that  the  allegation  aa  to  the  ownership  of 
the  railway  was  sufficient,  when  the  objection 
was  made  after  trial  and  verdict.  Pitts- 
burgh,  Cincinnati  and  St.  Louis  B'y  Co.  v. 
Hunt,  71  Ind.,  229.     1880. 

'255.  SnlHcieiicy  of  pleadings.  The  suffi- 
ciency of  the  pleadings  determined.  Evans- 
ville  and  Terre  Haute  B.  B.  Co.  v.  Willis,  80 
Ind.,  235.     1881. 

256.  Summons  ;  appearance.  An  appear- 
ance waives  any  defect  in  the  summons. 
Louisville,  Nexo  Albany  and  Chicago  B'y  Co. 
V.  Nicholson,  60  Ind.,  158.  1877.  But  see 
Same  v.  Thompson,  62  Ind.,  87,  1878;  Louis- 
ville, New  Albany  and  Chicago  B'y  Co.  v. 
Stover,  57  Ind.,  559, 1877 ;  18  Amer.  R'y  Rep., 
398. 

257.  Value;  Tariance.  A  complaint  for 
killing  two  colts  alleged  that  each  was  of 
the  value  of  $100.  The  evidence  showed  the 
value  of  one  to  be  $150,  and  the  other  $50. 
Held,  that  the  variance  was  not  material, 


and  could  be  cured  by  amendment,  wliioh, 
on  appeal,  will  be  considered  as  having  been 
done.  Louisville,  New  Albany  and  Chicago 
B'y  Co.  v.  Overman,  8i  Ind.,  115.     1883. 

258.  Variance.  In  an  action  under  the 
act  of  1874,  the  plaintiff  alleged  in  his  pati- 
tion,  among  other  things,  that  the  defend- 
ant killed  a  heifer  bylonging  to  him,  but  the 
evidence  showed  tliat  the  railroad  company 
wounded  the  heifer  only,  and  that  the  plaint- 
iff himself  afterward  knocked  her  in  the 
head  and  killed  her.  The  evidence  and  the 
verdict  of  the  jury  showed  also  that  the 
heifer  would  have  died  from  her  wounds  if 
she  had  not  been  knocked  in  the  head,  and 
that  the  plaintiff  knocked  her  in  the  head 
merely  to  stop  her  sufferings.  Held,  that 
the  variance  between  the  allegation  of  the 
petition  and  the  proof  was  not  fatal  to  a  re- 
covery. Atchison,  Topeka  and  Santa  Fe 
B.  B.  Co.  V.  Ireland,  19  Kans.,  405.    1877. 

259.  Venue.  The  legal  distinction  be- 
tween trespass  and  trespass  on  the  case  can- 
not be  made  in  the  premises.  The  company 
may  be  ^ued  for  damages  for  the  killing  of 
a  mule  in  any  parish  in  wliich  the  act  was 
done.  State  ex  rel.  v.  Judge  of  District 
Court,  88  La.  An.,  951.     1881. 

200.  —  common  law  liability.  An  action 
against  a  railway  company,  based  on  its 
common  law  liability,  for  negligently  kill- 
ing or  injuring  animals,  is  a  transitory  ac- 
tion, and  may  be  brought  in  any  county 
through  which  the  railway  passes.  Toledo, 
Wabash  and  Western  B'y  Co.  v.  Milligan,  53 
Ind.,  505,  1876;  Detroit,  Eel  Biver  and  Illi- 
nois B.  B.  Co.  V.  Barton,  61  Ind.,  293,  1878. 

2C1.  Verdict;  special  fludiiigs.  Several 
cattle  were  killed  and  injured  by  separate 
trains  of  defendant.  In  an  action  for  the 
entire  damage  the  defendant  asked  for  spe- 
cial findings  as  to  the  amount  of  damage 
done  by  each  train.  The  court  submitted 
the  questions  with  an  instruction  that  if  the 
jury  found  that  damage  was  done  by  both 
trains,  and  that  one  train  was  operated  with 
reasonable  care,  then  they  should  answer 
the  questions.  No  special  findings  were  re- 
tm-ned  with  the  general  verdict,  whereupon 
the  defendant  moved  to  require  the  jury  to 
return  answers  to  the  questions,  which  mo- 
tion was  overruled.  Held,  that  the  instruc- 
tion was  correct;  that  under  the  general 
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verdict  the  questions  asked  became  immate- 
rial. Lawson  v.  Chicago,  Rock  Island  and 
Pacific  B.  R.  Co.,  57  la.,  672.     1883. 

282.  Wilful  acts.  A  petition  against  a 
railway  company  alleged  that  "  defendant 
carelessly,  negligently  and  wantonly  ran  its 
engine  and  cars  over  and  upon  plaintiff's 
mare,"  etc.  The  answer  denied  that  the 
"  defendant  cax'elessly,  negligently  and  wan- 
tonly ran  over  said  mare."  Held,  tliat  this 
was  not  a  denial  bf  the  injury  complained 
of;  tliat  under  these  pleadings  the  court 
erred  in  instructing  the  juiy  that  such  denial 
"puts  the  plaintiff  upon  proof  of  his  cause 
of  action."  Harden  v.  Atchison  and  Ne- 
braska R.  R.  Co.,  4  Neb.,  531.     1876.  ^ 


VII.   EOADS   OPEEATED   JOINTLY,  OE   BY 
LESSEES,  EECEIVEES   OE   OONTEACTOKS. 

2C3.  Consolidation  of  railways.  Evi- 
dence held  sufficient  to  justify  the  inference 
that  defendant  owned  and  controlled  the 
railway  at  the  time  the  stock  was  ktUed,  the 
evidence  being  in  relation  tp  an  agreement 
of  consolidation.  Louisville,  New  Albany 
and  Chicago  R'y  Co.  v.  Meadows,  87  Ind., 
441.    1883. 

264.  Contractors.  The  statute  of  March 
4,  1863,  makes  the  company  owning  a  rail- 
way jointly  and  severally  liable  with  the 
"lessees,  assignees,  receivers  and  other  per- 
sons running  or  controlling  any  railroad," 
etc.,  for  stock  killed  or  injured.  Held,  that 
contractors  are  embraced  in  the  plirase 
"other  persons,"  used  in  the  statute.  Huey 
V.  Indianapolis  and  Vincennes  R.  R.  Co.,  45 
Ind.,  320.     1873. 

265.  Construction  train.  It  is  no  defense 
for  a  railway  company,  in  an  action  to  re- 
cover for  stock  killed  by  a  train,  that  the  in- 
jury was  done  by  the  train  of  another  com- 
pany, which  was  in  the  exclusive  use  and 
possession  of  the  contractors  for  the  con- 
struction of  defendant's  road,  who  had  not 
finished' the  same,  or  delivered  to  the  de- 
fendant the  completed  portion  of  said  road. 
16. 

268.  Engine  operated  by  another  com- 
pany under  mere  license.  Where  a  railway 
company,  by  the  mere  license  or  permission 
of  another  company,  runs  an  engine  over 


the  road  of  the  latter  company  without  be- 
ing the  assignee  or  lessee  of  such  company, 
and  a  cow  is  killed  by  the  engine  on  the  road, 
which'  injury  occurs  not  from  any  negli- 
gence in  the  running  of  the  engine,  but  in 
consequence  of  the  omission  to  inclose  the 
road  with  a  good  and  lawful  fence,  to  pre- 
vent animals  from  being  on  such  road,  a 
judgment  for  damages,  attorney's  fees  and 
costs  may  be  properly  rendered  against  the 
company  owning  the  road.  Kansas  City, 
Fort  Scott  and  Gulf  R.  R.  Co.  v.  Eicing,  23 
Kans.,  373.     1880. 

267.  Leased  lines  —  California  statute. 
Where  a  railway  company  has  leased  its 
road  and  rolling  stock  to  another  company, 
it  remains  liable  under  the  statute  for  cattle 
killed  by  tlie  trains  of  the  lessee  on  tlie^ 
unfqnced  portions  of  the  lessor's  railroad. 
Fontaine  v.  Southern  Pacific  R.  R.  Co.,  54 
Cal.,  645,  1880;  1  Amer.  &  Eng.  R.  R.  Cases> 
159. 

28S.  —  Indiana  statute.  Where  a  rail- 
road is  operated  by  a  lessee,  not  in  the  name 
of  the  company,  but  in  its  own  name,  it  is 
not  liable,  under  the  statute,  for  stock  killed 
by  it.  Pittsburgh,  Cincinnati  and  St.  Louis 
R'y  Co.  V.  Hannon,  60  Ind.,  417,  1878;  Pitts- 
burgh, Cincinnati  and  St.  Louis  R'y  Co.  v. 
Bolner,  57  Ind.,  573,  18  Amer.  R'y  Rep.,  450, 
1877;  Same  v.  Gadsbury,  57  Ind.,  337,  1877; 
Same  v.  Miller,  58  ib.,  596,  1877;  Same  v. 
Green,  58  ib.,  598;  Cincinnati,  Hamilton  and 
Dayton  R.  R.  Co.  v.  Norris,  61  ib.,  285,  1878; 
Pittsburgh,  Cincinnati  and  St.  Louis  R'y  Co, 
V.  Hunt,  71  ib.,  239,  1880. 

269.  —  A  railway  company  operating  the 
line  of  another  company  in  the  name  of  the 
former  is  not  liable,  under  the  statute,  for 
stock  killed  on  such  railroad.  Cincinnati, 
Hamilton  and  Dayton  R.  R.  Co.  v.  Bunnell, 
61  Ind.,  18ci,  1878;  Jeffersonville,  etc.,  B.  R. 
Co.  V.  Downey,  61  ib.,  287,  1878. 

270.  —  Prior  to  the  amendment  of  March 
14,  1877  (Acts  1877,  Spec.  Sess.,  p.  61),  the 
owner  of  stock  killed  upon  a  railroad  oper- 
ated by  a  lessee  in  its  own  name  had  no 
remedy-under  the  statute.  Pittsburgh,  Cin- 
cinnati and  St,  Louis  R'y  Co.  v.  Currant, 
61  Ind.,  38.     1878. 

271.  —  Complaint  against  a  railway  com- 
pany to  recover  the  value  of  a  mare,  alleged 
to  have  been  ki'led  by  the  defendant  by 
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running  its  train  upon  the  mare.  The  evi- , 
dence  disclosed  that  another  company,  ex- 
clusively operating 'the  road  as  lessee  of  the 
defendant,  with  its  own  rolling  stock,  com- 
mitted the  injury.  Held,  that  the  variance 
was  fatal.  Cincinnati,  Richmond  and  Fort 
Wayne  R.  R.  Co.  v.  Wood,  83  Ind.,  593,  1882; 
Fort  Wayne,  Muncie  and  Cincinnati  R.  R. 
Co.  V.  Hinebaugh,  43  ib.,  354,  1873. 

272.  —  Iowa  statute.  A  railway  com- 
pany is  required  to  construct  cattle-guards 
wherever  its  track  enters  or  leaves  any  im- 
proved laud,  and  is  liable  for  any  injuries 
resulting  from  a  failure  to  construct  them ; 
and  this  duty  and  liability  attach  equally  to 
its  lessee.  Downing  v.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.,  43  la.,  96,  1876;  14 
Amer.  R'y  Rep.,  406. 

273.  —  Missouri  statute.  A  railway  com- 
pany which  operates  its  trains  with  its  own 
servants  and  agents  over  a  part  of  the  road 
of  another  company,  under  an  arrangement 
with  that  company,  is  liable  under  §  809, 
Revised  Statutes  1879,  in  double  damages 
for  the  killing,  by  its  trains,  of  cattle  which 
come  on  the  track  in  consequence  of  the  ab- 
sence of  fences,  Farley  v.  St.  Louis,  Kan- 
sas City  and  Northern  R'y  Co.,  73  Mo.,  338. 
1880. 

274.  Kail  way  operated  by  trustee.  A 
corporation  which  has  the  possession,  con- 
trol and  management,  and  is  engaged  in  the 
business  of  running  and  operating  a  railroad 
in  Kansas,  is  a  "railway  corporation,"  within 
chapter  94  of  the  Laws  of  1874,  although  it 
is  so  engaged  in  the  execution  and  discharge 
of  a  trust  for  the  benefit  of  the  bond  and 
stockholders  of  the  corporation  which  built 
and  owned  the  road,  and  is  not  itself  the  ab- 
solute owner  thereof.  Union  Tnist  Com- 
pany V.  Kendall,  20  Kans.,  515,  1878;  30 
Amer.  R'y  Rep.,  394. 

275.  Receiver.  A  railway  company  is  lia- 
ble to  an  action,  under  the  statute,  for  killing 
stock  while  the  road  is  being  run,  operated 
and  controlled  by  a  receiver  appointed  by  the 
circuit  court  of,  the  United  States;  and  serv- 
ice of  process  in  such  case  upon  a  con- 
ductor of  a  train  passing  through  the  country 
where  the  animal  was  killed  is  sufficient, 
though  the  conductor  be  employed  and  con- 
trolled by  the  receiver.  Louisville,  New  Al- 
bany and  Chicago  R.  R.  Co.  v.  Cauble,  46 


Ind.,  277,  1874;  Indianapolis,  Cincinnati 
and  Lafayette  R.  R,  Co.  v.  Ray,  51  ib,,  269, 
1875. 

276.  —  In  1874,  the  legislature  passed  a 
law  requiring  railroad  companies  to  fence 
their  roads  or  be  liable  for  stock  killed  by 
their  trains.  The  defendant  corporation 
was  then  in  existence.  In  1876,  its  property 
was  passed  into  the  hands  of  a  receiver, 
duly  appointed.  In  1879,  the  receiver  was 
discharged  and  the  property  returned  to  the 
possession  of  the  corporation.  Just  before 
this  was  done,  and  while  the  possession  of 
the  receiver  continued,  stock  belonging  to 
plaintiffs  was  killed  by  the  railroad  trains, 
at  a  place  where  the  raili-oad  was  unf  enced 
and  where  it  might  have  been  fenced. 
Held,  that  an  action  might  be  maintained 
against  the  corporation  for  the  enforcement 
of  the  liability  imposed  upon  it  by  said  stat- 
ute. Kansas  Pacific  Ky  Co.  v.  Wood,  24 
Kans.,  619.     1880. 

277.  Sale  of  railway.  An  action  for 
damages  cannot  be  maintained  against  a 
railway  company,  on  account  of  injuries  to 
stock  by  trains  running  on  its  road,  when 
such  injuries  occurred  after  the  company 
had  ceased  to  own  or  control  the  road,  and 
while  it  was  owned,  operated  and  controlled 
by  persons  who  had  purchased  its  franchise 
and  property  under  a  decree  of  foreclosure. 
Western  R.  R.  Co.  v.  Davis,  66  Ala.,  578. 
1880. 

278.  Title  to  railway.  An  action  for 
damages  cannot  be  maintained  against  a 
railway  company  on  account  of  injuries  to 
stock  when  such  injuries  occurred  after  the 
company  had  ceased  to  own  or  control  the 
road,  and  while  it  was  owned  and  operated 
by  other  corporations.  Western  R.  R.  Co. 
V.  Huss,  70  Ala.,  565.    1881. 

279.  Track  used  by  two  companies.  A 
railroad  company  which  fails  to  fence  its 
track  as  required  by  the  statute  is  liable  for 
any  damage  resulting  from  such  failure, 
whether  caused  by  its  own  trains  or  those  of 
another  company  using  its  track.  East  St. 
Louis  and  Carondelet  R'y  Co.  v.  Oerber,  82 
ill.,  683.  1876.  Either  company  is  liable  in 
such  case.    Ib. 

280.  —  Where  two  railway  companies 
operate  trains  on  the  same  road,  one  being 
the  owner  and  the  other  a  lessee,  each  is 
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liable  only  for  stock  injured  or  killed  by  its 
trains,  by  reason  of  the  road  being  unf  enced, 
and  not  for  that  injured  or  killed  by  the 
trains  of  the  other.  Stephens  v.  D.  and_St. 
P.  B.  B.  Co.,  36  la.,  337,  1878;  Clary  v. 
Iowa  Midland  Ry  Co.,  87  ib.,  844,  1878. 


yill.  Fenoes  and  oattle-guaeds. 
1.  Generally. 

281.  Barbed  wire.  A  railway  company 
is  liable  for  negligently  driving  a  horse  upon 
a  barbed  wire  fence  with  which  it  has  in- 
closed its  right  of  way.  Atlanta  and  West 
Point  B.  B.  Co.  V.  Hvdson,  62  Ga.,  679. 
1879. 

282.  DefeetiTe  fence.  The  plaintiff  hired 
of  the  occupier  of  some  land  adjoining  the 
defendant's  line  of  railway  a  stable  for  his 
horse.  The  horse  was  allowed  to  graze 
during  the  day  on  the  land.  One  night  it 
escaped  from  the  stable  on  to  the  land,  and 
^hence,  through  a  defective  fence,  to  the  de- 
fendant's line,  where  it  was  run  over  and 
killed  by  a  train.  Held,  that  the  plaintiff 
was  entitled  to  the  benefit  of  8  and  9  Vict., 
c.  30,  s.  68,  whereby  railway  companies  are 
bound  to  maintain  sufficient  fences  for  the 
protection  of  the  cattle  of  the  "owners  or 
occupiers  "  of  land  adjoining  their  line,  and 
that  the  defendant  was  therefore  liable. 
Dawson  v.  Midland  E'y  Co.,  Law  Reports,  8 
Exchequer  Cases,  8,  1873 ;  4  Bng.  (Moak),  418. 

283.  —  The  duty  imposed  upon  railway 
companies  by  the  Railways  Clauses  Consoli- 
dation Act,  1845  (8  and  9  Vict.,  c.  20,  s.  68), 
as  to  the  n^aking  and  repairing  of  fences 
between  their  railways  and  the  adjoining 
lands,  is  not  more  extensive  than  that  im- 
posed upon  ordinary  tenants  by  the  common 
law.  Therefore,  where  the  plaintiff's  sheep 
escaped  from  his  close,  through  his  own 
defect  of  fences,  and,  getting  into  the  inter- 
vening close  of  a  third  party,  escaped  thence 
on  to  the  defendant's  railway,  and  were 
killed,  held,  that  the  company  was  not  liable. 
Bioketts  v.  East  and  West  India  Docks  R'y 
Co.,  12  Common  Bench,  160 ;  74  E.  C.  L.,  159, 
1853.    See  12  Eng.  Law  &  Equity,  530. 

284.  Failure  to  fence.  Where  a  statute 
requires  a  railway  company  to  fence  its  road, 
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or  be  responsible  for  all  damages  resulting 
from  its  failure  so  to  do,  it  was  held  that  it 
was  no  defense  to  an  action  for  killing  a  cow 
that  she  strayed  into  the  highway  through 
tlie  owner's  gates  and  thence  through  a  de- 
fective fence  of  the  railway  company  upon 
the  track.  The  duty  of  the  company  to 
maintain  its  fences  is  a  public  one.  The 
owner  of  the  cow  had  the  right  to  presume 
that  the  company  had  done  its  duty.  St. 
John  and  Maine  B'y  Co.  v.  Montgomery,  5 
Pugsley  &  Burbridge  (New  Brunswick),  441. 
1883. 

285.  Gates.  The  Y.  Railway  crosses  a 
highway  on  a  level;  and  there  are  gates 
across  eaclj  end  of  the  road  where  it  crosses 
the  line  of  railway.  The  plaintiff's  horses 
strayed  from  his  field  into  the  highway, 
through  the  gates,  which  were  open,  on  to 
the  railway,  and  were  there  killed  by  a 
train.  Held,  that  by  Stat.  5  and  6  Vict.,  c. 
55,  s.  9,  an  obligation  was  imposed  upon  the 
company  to  keep  the  gates  closed,  as  well 
against  any  stray  cattle  on  the  road  as 
against  cattle  traveling  thereon ;  and  that 
plaintiff  was  entitled  to  recover  the  value  of 
the  horses  from  the  company.  Fawaett  v. 
York  and  Midland  B'y  Co.,  16  Adolphus  & 
Ellis  (N.  S.),  610;  71  E.  C.  L.,  609.     1851. 

286.  —  A  railway  crossed  an  occupation 
way  which  connected  lands  of  the  plaintiff 
lying' on  each  side  of  the  railway,  and  which 
was  also  a  public  footway.  The  crossing  being 
on  the  level,  at  the  point  of  intersection  the 
railway  put  up  high  gates,  of  wfiich  it  gave  a 
key  to  the  plaintiff.  The  gates  obstructed 
the  footway,  but  the  company  did  not  make 
a  bridge  over  the  railway,  or  provide  a  stile 
for  foot  passengers  in  pursuance  of  8  and  9 
Vict.,  c.  30,  §§  46,  61,  68.  The  key  having 
been  lost,  one  of  the  gates  was  left  open,  and 
some  colts  of  the  plaintiff  having  escaped  on 
to  the  railway  were  kiUed  by  a  passing 
train.  Hdd,  that  it  was  a  question  for  the 
jury  whether  the  plaintiff  by  his  own  negli- 
gence had  contributed  to  the  accident.  Ellis 
V.  London  and  South  Western  B'y  Co.,  3 
Hurlstone  &  Norman  (Exchequer),  434.    1857. 

287.  —  A  colt  strayed  from  a  field  on  to  a 
public  road,  abutting  upon  which  was  a  yard 
not  fenced  from  a  railway,  the  gate  of  which 
was,  through  the  neglect  of  the  company's 
servants,  left  open.    WhUst  the  colt  was  be- 
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ing  driven  back  to  the  field  by  the  servants 
of  the  owner  it  escaped  into  the  yard  and 
thence  on  to  the  railvray,  vi^here  it  was  killed 
by  a  passing  train.  Held,  that  the  company 
was  responsible.  Midland  R'y  Co.  v.  Daykin, 
17  Common  Bench,  136;  84  B.  C.  L.,  126, 
1855 ;  33  Eng.  Law  &  Equity,  193. 

288.  Hedges.  The  plaintiff  folded  his 
sheep  in  a  field  adjoining  a  railway,  using 
the  quickset  hedge  forming  the  company's 
fence  as  one  side  of  the  inclosure.  Some  of 
the  sheep,  escaping  through  a  small  hole  in 
the  hedge,  got  upon  the  railway  and  were 
killed.  Held,  that  the  company  was  liable, 
and  that  it  was'  no  misdirection  to  tell  the 
jury  that  by  s.  68  of  the  Railways  Clauses  Con- 
solidation Act,  1845  (8  and  9  Vict.,  c.  20),  the 
company  was  bound  to  keep  its  fences  suffi- 
ciently strong  to  prevent  sheep  and  cattle 
from  straying  out  of  the  adjoining  lands, — 
the  jury  having  found  as  a  fact  that  the  fence 
was  insufficient.  Bessantv.  Great  Western 
JR'y  Co.,  8  Common  Bench  (N.  S.),  363;  98  E. 
C.  L.,  368.     1860. 

289.  Highway.  A  railroad  company  is  not, 
either  at  common  law  or  under  the  Railways 
Clauses  Consolidation  Act  (8  and  9  Vict.,  c. 
20,  s.  68),  bound  to  fence  against  cattle  stray- 
ing on  a  high  road  running  alongside  of  their 
railway,  and  it  is,  therefore,  not  liable  for  an 
injury  sustiiined  by  such  cattle  in  getting 
from  such  high  road  upon  the  railway 
through  a  defect  of  the  fences,  although  the 
cattle  had  strayed  on  the  high  road  without 
any  fault  of  their  owners.  Manchester,  Shef- 
field and  Lincolnshire  R'y  Co.  v.  Wallis, 
25  Eng.  Law  &  Equity,  873.     1854. 

290.  Statutes  of  various  states— Cali- 
fornia. The  proviso  in  §  30  of  the  Railroad 
Act  of  May  20,  1861,  simply  provides  that 
a  railway  company  shall  not  be  compelled 
to  perform  the  offer  or  agreement  (referred 
to  in  the  preceding  part  of  the  section)  to 
fence  on  the  sides  of  its  road,  where  it  runs 
through  uninclosed  lands,  until  the  owner 
of  the  land  has  built  fences  abutting  on  the 
railroad.  It  does  not  exempt  the  company 
from  the  liability  created  by  §  40  for  the 
value  of  animals  killed  by  its  locomotives 
on  unfenced  portions  of  the  road.  Fontaine 
V.  Southern  Pacific  R.  R.  Co.,  54  Cal.,  645, 
1880;  1  Amer.  &  Eng.  R.  R.  Cases,  159. 

2!)1.  —  lUiuois.    Where  a  railway  com- 


pany has  been  operating  its  road  for  more 
than  six  months,  and  has  failed  to  fence  its- 
track,  and  while  passing  through  tlie  plaint- 
iff's farm  with  its  train  kills  plaintiff's  stock 
upon  the  track,  the  company  will  be  liable 
to  the  plaintiff  for  the  value  of  such  stock. 
Toledo,  Peoria  and  Warsaw  R'y  Co.  v. 
Crane,  68  111.,  355,  1873;  Peoria,  Pekin  and 
Jacksonville  R.  R.  Co.  v.  Barton,  80  111.,  73, 
1875. 

292.  —  By  a  proper  construction  of  the 
statute  requiring  railroad  companies  to  fence 
their  tracks  within  six  months  after  the 
road  is  opened  for  use,  the  companies  are 
liable,  under  the  statute,  if  they  fail  to  fence 
within  six  months  after  they  begin  to  run 
trains  on  the  track  for  construction  pur- 
poses. Nor  does  the  fact  that  the  road  is 
still  under  the  control  of  the  contractors 
change  the  liability  of  the  company  in  that 
regard.  Roekford,  Rock  Island  and  St. 
Louis  R.  M.  Co.  V.  Heflin,  65  111.,  366.    1872. 

293.  —  Where  stock  was  killed  by  the  en- 
gine of  a  railway  company  on  its  track,  and 
the  road  was  not  open  for  use  six  months  prior 
to  the  killing,  it  was  held  that  it  was  incum- 
bent on  tlie  owner  of  the  stock  to  show  neg- 
ligence on  tlie  part  of  the  servants  of  the 
company  before  a  recovery  Could  be  had 
against  the  company.  Roekford,  Rock  Island 
and  St.  Louis  R.  R.  Co.  v.  Connell,  67  III., 
216.     1873. 

294.  -  Where  stock  is  damaged  by  a  pass- 
ing train'at  a  place  where  the  railroad  com- 
pany is  not  bound  to  fence  its  track,  the 
liability  is  the  same  as  if  no  statute  existed 
upon  the  subject,  and  the  company  is  not 
liable  unless  it  is  shown  that  the  injury  re- 
sulted from  a  want  of  ordinary  care  on  the 
part  of  the  servants  of  the  company.  Peo- 
ria, Decatur  and  Evansville  R.  R.  Co.  v. 
Dugan,  10  Bradwell  (111.),  283,  1881 ;  Rock- 
ford,  Rock  Island  and  St.  Louis  R.  R.  Co,  i). 
Lynch,  67  111.,  149,  1878. 

295.  —  Where  a  railway  company  fails  to 
fence  its  track,  as  required  by  the  statute,  it 
must  see  that  its  servants  so  conduct  its 
trains  that  injury  shall  not  result  to  stock 
that  may  get  upon  its  track  if  it  can  be 
avoided  by  care  and  caution.  In  failing  to 
fence  it  takes  the  hazard,  and  when  injury 
results  therefrom  it  must  be  required  to  re- 
spond in  damages.    Toledo,  Peoria  and  War- 
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saw  Ry  Co.  v.  Lavery,  11  111.,  528,  1874; 
Eviing  v.  Chicago  and  Alton  R.  R.  Co.,  72 
ib.,  25,  1874;  Toledo,  Peoria  and  Warsaw 
B'y  Go.  V.  Logan,  71  ib.,  191,  1873. 

296.  —  cattle-guard.  The  stock  got  on  the 
track,  near  where  it  was  injured,  by  jump- 
ing the  cattle-guard  from  the  highway ;  but 
it  appearing  that  the  railroad  company  had 
performed  its  duty  in  making  the  cattle- 
guard  at  the  public  highway,  as  required  by 
law, .  and  that  the  same  was  suflBcient  to 
turn  ordinary  cattle,  the  company  is  not 
liable,  unless  the  injury  was  caused  care- 
lessly or  wilfully.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  Farrelly,  3  BradweU 
(III),  60.    1878. 

297.  —  constitutional  law.  The  constitu- 
tional provision  that  the  fee  to  lands  taken 
for  right  of  way  shall  not  pass,  but  remain 
in  the  land  owner,  has  no  application  to  pro- 
ceedings completed  before  the  adoption  of 
the  constitution,  and  the  duty  of  railway 
companies  to  fence  their  tracks  is  not 
affected  by  the  fact,  whether  they  own  the 
fee  or  have  only  an  easement  in  their  right 
of  way.  Toledo,  Peoria  and  Warsaw  R'y 
Co.  V.  Pence,  68  111.,  524.     1873. 

298.  —contributory  negligence.  To 
charge  the  owner  of  stock,  killed  by  a  rail- 
way company  on  its  unfenced  track,  with 
contributory  negligence  in  allowing  it  to  run 
at  large  contrary  to  law,  it  must  appear  that 
he  did  so  under  such  circumstances  that  the 
natural  and  probable  consequence  of  doing  so 
was  that  the  stock  would  go  upon  the  rail- 
road and  be  injured.  Cairo  and  St.  Louis 
B.  R.  Co.  V.  Woosley,  85  111.,  370.     1877. 

299.  —  duty  of  land  owner  to  fence.  In 
a  suit  against  a  railway  company  to  reaover 
for  the  killing  of  stock,  on  the  ground  of  a 
neglect  of  the  company  to  fence  its  track,  if 
the  owner  of  the  land  where  the  animals 
got  upon  the  track  received  compensation 
for  fencing  when  the  right  of  way  was  ob- 
tained, the  burden  of  proof  is  upon  the 
company  to  show  that  fact.  Toledo,  Peoria 
and  Warsaw  R'y  Co.  v.  Pence,  71  111.,  174. 
1873. 

300.  —  evidence.  In  an  action  against  a 
railway  company  for  killing  stock,  where  the 
evidence  is  that  the  road  was  not  fenced  at 
the  place  where  the  stock  was  killed,  it  is  but 
a  fair  inference  that  the  stock  got  upon  the 


road  at  the  place  where  it  was  killed.  St. 
Louis  and  Southeastern  R'y  Co.  v.  Casner, 
73  111.,  384.     1874. 

301.  —  gate.  Where  the  evidence  tended 
to  show  that  a  cow  got  upon  the  railway 
track  through  the  negligence  of  the  conir 
pany's  servants  in  failing  to  keep  a  gate  at  a 
farm  crossing  in  repair,  it  was  held  that  a 
verdict  finding  the  company  liable  would 
not  be  disturbed.  Toledo,  Wabash  and 
Western  Ry  Co.  v.  Nelson,  77  111.,  160.     1875. 

302.  —  repair.  Where  a  railway  is  in- 
closed by  a  sufficient  fence,  and  a  casual 
breach  occurs  therein,  without  the  knowl- 
edge or  fault  of  the  company,  and  through 
such  breach  stock  gets  upon  the  track  and 
is  injured,  the  company  is  not  liable  unless 
it  has  had  a  reasonable  time  to  discover  such 
breach,  or  has  been  notified  and  fails  to  re- 
pair before  the  injury  occurred.  Indian- 
apolis and  St.  Louis  R.  R.  Co.  v.  Hall,  88 
111.,  868,  1878;  21  Amer.  R'y  Rep.,  311. 

303.  —  A  railway  company  will  not  be 
liable  for  the  temporary  insuflicient  condi- 
tion of  its  fence,  unless  it  has  notice  thereof, 
and  neglected  thereafter  to  repair.  Chicago 
and  Alton  R.  R.  Co.  v.  Umphenour,  69  111., 
198,  1873;  Ohio  and  Mississippi  R'y  Co.  v. 
Clutter,  83  ib.,  133,  1876. 

304.  —  Where  a  railroad  company  is  re- 
quired to  keep  its  track  fenced,  and  a  breach 
is  made  in  the  fence  by  parties  not  in  the 
employ  or  under  the  control  of  the  company, 
and  the  company  has  no  knowledge  of  such 
breach,  and  stock  gets  upon  the  track  and 
is  killed  before  the  company  has  had  a  rea- 
sonable time  to  learn  about  the  defect,  it 
will  not  be  liable ;  and  a  covenant  or  condi- 
tion, in  a  deed  conveying  land  to  the  com- 
pany for  its  track,  to  fence  the  same,  will 
not  add  to  the  defendant's  liability  under  the 
statute.  Chicago  and  Alton  R.  R.  Co.  v. 
Saunders,  85  111.,  288.     1877. 

305.  —  stock  running  at  large.  The 
mere  fact  that  stock  is  running  at  large,  in 
violation  of  statute,  does  not  relieve  raUroad 
companies  from  liability  for  an  injury  to 
them,  resulting  from  a  neglect  to  fence  their 
roads,  and  no  other  negligence  need  be 
shown.  Cairo  and  St.  Louis  R.  R.  Co.  v. 
Murray,  88  111.,  76.     1876. 

306.  —  Where  a  mule  escaped  from  an  in- 
closure  without  the  fault  of  the  owner,  and 
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got  upon  a  railroad  track  at  a  point  not 
fenced,  but  where  it  was  the  duty  of  the 
company  to  have  had  a  fence,  and  the  mule 
is  injured  by  a  train,  the  company  will  be 
liable.  Toledo,  Peoria  and  Warsaw  B'y  Co, 
V.  Delehanty,  71  lU.,  615.     1874. 

807.  —  switches.  The  grounds  around  a 
warehouse  in  a  village  adjoining  a  switch  are 
public  grounds  where  a  fence  is  not  required 
under  the  statute.  Toledo,  Wabash  and 
Western  R'y  Co.  v.  Chapin,  66  111.,  504. 
1873. 

SOS.  —  Indiana.  An  animal  having  en- 
tered upon  a  railway  where  it  was  not 
fenced,  but  where  it  was  proper  to  erect  a 
fence,  the  railway  company  was  held  liable 
for  its  injury.  Louisville,  New  Albany  and 
Chicago  B'y  Co.  v.  Zinh,  85  Ind.,  319.    1882. 

809.  —  There  is  no  question  of  negligence 
by  either  party,  nor  of  motive  for  not  se- 
curely feflcing,  involved  in  a  suit  for  stock 
killed,  under  the  statute  requiring  railways 
to  be  fenced,  and  it  is  proper  to  exclude  evi- 
dence upon  these  subjects.  Grand  Rapids 
and  Indiana  R.  R.  Co.  v.  Jones,  81  Ind.,  523. 
1883. 

810.  — Where  a  railway  company  prop- 
erly fences  its  track,  and  the  owner  of  ani- 
mals, for  his  own  accommodation,  or  through 
his  own  negligence',  makes  a  change  in  the 
fence,  whereby  his  animals  reach  such  track 
and  are  killed,  the  company  is  not  liable 
therefor.  Koutz  v.  Toledo,  Wabash  and 
Western  R'y  Co.,  54  Ind.,  515.    1876. 

811.  —  In  an  action  for  damages  by  the 
owner,  against  a  railway  company,  for  stock 
killed  at  a  point  where  the  road  was  not,  but 
should  have  been,  fenced,  an  answer  alleg- 
ing that,  in  awarding  damages  for  the  taking 
of  plaintiff's  land,  a  sum  had  been  allowed 
for  the  fencing  of  the  land,  is  bad  on  de- 
murrer. Such  an  award  leaves  it  to  the 
option  of  the  land  owner  to  fence  his  land 
or  not.  It  is  still  the  duty  of  the  company 
to  the  public  to  keep  the  road  fenced.  Bal- 
timore, Pittsburgh  and  Chicago  B'y  Co,  v. 
Johnson,  59  Ind.,  188.    1877. 

812.  —  A  railway  company  is  not  liable 
under  the  statute  for  injuring  or  killing 
stock  which  entei's  upon  its  track  at  a  point 
where  it  is  not  required  by  such  statute  to 
fence.  Indianapolis,  Peru  and  Chicago  B'y 
Co.  V.  Caudle,  60  Ind.,  113.    1877. 


818.  —  burden  of  proof.  The  fact  that 
the  railway  was  not  fenced  must  be  proved 
by  the  plaintiit;  if  it  could  not  legally  be 
fenced,  this  fact  is  to  be  proved  by  the  com- 
pany. Indianapolis,  Bloomington  and  West- 
ern B'y  Co.  V.  Penry,  48  Ind.,  138,  1874; 
Indianapolis,  Peru  and  Chicago  B.  B.  Co.  v. 
Lindley,  75  Ind.,  436,  1881 ;  11  Amer.  &  Eng. 
R.  R.  Cases,  495. 

814.  —  cattle-g'uards.  It  is  as  much  the 
duty  of  a  railway  company  to  fence  against 
animals  on  a  highway  as  against  animals  in 
adjoining  fields  or  woods,  and  proper  cattle- 
guards  at  highway  crossings  are  necessary, 
to  prevent  animals  passing  from  the  highway 
upon  the  track.  Evansville  and  Crawfords- 
ville  B.  B.  Co.  v.  Barber,  74  Ind.,  169.    1881. 

815.  —  To  keep  its  road  "  securely  fenced," 
according  to  the  requirements  of  the  statute, 
a  railway  company  must  construct  and 
maintain  sufficient  cattle-guards  on  each 
side  of  highways  crossing  its  track.  Htts- 
burgh,  Cincinnati  and  St.  Louis  B'y  Co.  v. 
Eby,  55  Ind.,  567,  1877;  16  Amer.  R'y  Rep., 
344. 

316.  — If,  by  reason  of  a  railway  com- 
pany's neglect  to  repair  a  defect  in  a  cattle- 
guard,  of  which  it  has  had  reasonable  notice, 
stock  enter  upon  its  track,  over  such  cattle- 
guard,  from  a  highway,  and  are  killed,  the 
company  is  liable  therefor.    lb. 

817.  —  contributory  neglig-ence.  Con- 
tributory negligence  is  no  defense  to  an 
action  under  the  statute  against  a  railway 
company  for  killing  stock  at  a  point  on  its 
road  not  securely  fenced.  Louisville,  New 
Albany  and  Chicago  B'y  Co.  v.  Cahill,  63 
Ind.,  340,  1878;  IndianapolU,  Peru  and 
Chicago  B.  B.  Co.  v.  Wolf,  47  ib.,  250,  1874, 

818.  —  repairs.  Where  a  portion  of  rail- 
way fence  was  burned,  and  one  week  there- 
after cattle  entered  upon  the  track  through 
the  opening  so  caused  and  were  injured  by  a 
train,  held,  that  the  delay  in  repairing  the 
fence  was  unreasonably  long,  and  that  the 
company  was  liable  for  the  injury  to  the 
cattle.  Cleveland,  etc.,  R.  B.  Co.  v.  Broieri, 
45  Ind.,  90.    1873. 

319.  —  A  small  portion  of  a  fence  along 
a  railway  was  burned  on  Thursday.  The  next 
Sunday  a  horse  escaped  through  the  opening 
to  the  track,  and  was  killed  on  that  day  by  a 
train.    The  section  boss,  whose  duty  it  was  to 
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repair  fences,  had  passed  over  that  part  of 
the  line  twice  a  day  between  the  time  of  the 
injury  to  the  fence  and  the  killing  of  the 
horse.  Held,  that,  under  the  circumstances, 
the  company  had  had  sufficient  time  to' repair 
the  fence  and  must  be  held  to  have  had 
notice  of  the  defect.  Held,  also,  that,  as  the 
company  ran  its  trains  on  Sunday,  it  could 
not  claim  exemption  from  the  labor  of  re- 
pairing the  fence  on  that  day.  Toledo,  Wa- 
bash and  Western  R'y  Co.  v.  Cohen,  44  Ind., 
444.    1873. 

320.  —  where  required.  A  cow  got  upon 
a  railway  and  was  killed  by  a  passing  engine 
at  a  point  on  said  line  where  there  was  a 
saw-mill  located  and  in  operation  fifty  feet 
from  the  track,  the  intervening  ground  be- 
tween the  track  and  mill  being  used  by  the 
owners  of  the  mill  for  piling  their  lumber 
and  for  loading  lumber  upon  the  cars  for 
transportation,  and  by  the  public  for  passing 
to  and  from  the  mill  -with  logs  and  lumber, 
and  for  piling  wood  to  be  sold  to  the  railway 
company.  Held,  that  the  company  was  not 
bound  to  fence  the  track  at  such  point,  and, 
in  the  absence  of  negligence,  was  not  liable 
for  the  killing  of  the  cow.  Pittsburgh,  Cin- 
cinnati and  St.  Louis  R'y  Co.  v.  Bowyer,  45 
Ind..  496.    1874. 

321.  —  A  railway  company  is  not  liable 
for  a  failure  to  fence  its  track  where  it  is 
only  possible  to  fence  one  side.  Indiana, 
Bloomington  and  Western  R'y  Co.  v.  Leak,  89 
Ind.,  596.    1883. 

322.  —  A  railway  company  is  not  required 
to  fence  its  track  at  a  place  where  such  fence 
would  interfere  with  the  use  of  a  hay  press 
and  saw-mill.  Ohio  and  Mississippi  Ry 
Co.  V.  Rowland,' 50  Ind.,  349,  1875;  Same  v. 
Same,  51  ib.,  285,  1875. 

823.  —  A  railway  company  is  not  excused' 
from  fencing  its  track  merely  because  it  is 
within  the  limits  of  a  town,  unless  it  be  a 
place  where  a  fence  would  be  unreasonable 
or  improper.  Wabash  R'y  Co.  v.  Forshee,  77 
Ind.,  158,  1881;  Pittsburgh,  Cincinnati  and 
St.  Louis  R'y  Co.  v.  Laufman,  78  ib.,  319, 
1881. 

324.  —  The  plaintiff  may  show  that  after 
the  killing  the  company  repaired  and  l^uilt  a 
fence  at  the  point  where  the  injury  occurred, 
for  the  purpose  of  showing  that  the  company 
regarded  the  place  as  one  that  might  legally 


be  fenced.   Toledo,  Wabash  and  Western  R'y 
Co.  V.  Owen,  43  Ind.,  405.     1873. 

325.  —  Iowa.  The  statute  providing  that 
every  corporation  operating  a  railway  shall 
make  proper  cattle-guards  where  the  same 
enters  and  leaves  any  fenced  land  is  impera- 
tive. Mundhenk  v.  Central  Iowa  R'y  Co.,  57 
la.,  718,  1883;  11  Amer.  &  Eng.  R.  R.  Cases, 
463. 

326.  —  A  railway  company  is  liable  for 
injuries  resulting  from  a  failure  to  fence  its 
track  in  the  manner  required  by  statute,  un- 
less it  be  inclosed  with  fence  upon  both  sides; 
and  the  fact  that  it  is  fenced  upon  one  side 
is  no  defense  to  an  action  for  damages  for 
the  killing  of  stock.  Tredway  v.  Sioux 
City  and  St.  Paul  R.  R.  Co.,  43  la.,  537. 
1876. 

327.  —  bars.  A  railroad  company  is  re- 
quired to  use  reasonable  care  and  diligence 
in  keeping  up  bars  leading  through  thefence 
inclosing  its  right  of  way ;  and  if,  by  reason 
of  its  failure  to  use  such  care,  stock  passes 
on  to  its  road  and  are  injured,  it  is  liable  in 
an  action  therefor.  But  it  would  not  he  li- 
able for  such  injuries  if  the  bars  through 
which  the  cattle  passed  on  to  the  track  had 
been  left  down  by  the  plaintiff  or  a  third 
person,  unless  they  had  continued  for  such 
a  length  of  time  or  under  such  circumstances 
in  this  condition  as  to  justify  the  inference 
of  negligence  on  the  part  of  the  company 
in  not  seeing  and  putting  them  up.  Perry 
V.  Dubuque  Southwestern  R'y  Co.,  36  la.,  103. 
1873. 

328.  —  cattle-guard;  evidence.  In  an 
action  against  a  railway  company  for  in- 
juries resulting  from  a  defective  cattle- 
guard,  evidence  that  another  cattle-guardj 
constructed  like  the  one  in  controversy,  had 
proved  sufficient,  was  properly  rejectpd, 
Downing  v.  Chicago,  Rock  Island  and  Par 
eifio  R.  R.  Co.,  43  la.,  96, 1876;  14  Amef.  R'y 
Rep.,  406. 

329.  —  evidence.  In  a  suit  to  recover 
double  damages  against  a  railway  company 
for  killing  cattle,  caused  by  a  defective 
fence,  by  one  of  its  trains,  evidence  of  the 
character  and  kind  of  fence  where  it  was 
claimed  the  cattle  escaped  from  is  not  ad- 
missible, unless  it  is  shown  to  be  at  the  time 
of  the  injury,  or  a  reasonable  time  before  it. 
Brentner  v.  Chicago,  Milwaukee  and  St.  Paul 


550 


INJURIES  TO  DOMESTIC  ANIMALS. 


Fences  and  Cattle-Guards. 


Ry  Co.,  7  Amer.  &  Eng.  R.  R.  Cases  (la.), 
574.     1883. 

330.  —  g'ates.  The  gates  wliioh  a  railway 
company  is  required  to  maintain  at  private 
crossings  constitute  a  part  of  its  fence,  and 
the  company  is  liable,  under  §  1389  of  the 
Code,  for  injuries  to  stock  by  reason  of  the 
defective  condition  of  such  gates.  Mackie 
V.  Central  B.  B.  of  Iowa,  54  la.,  540.    1880. 

831.  —  In  an  action  against  a  railway 
company  for  damages  for  the  killing  of 
stock,  wherein  it  was  alleged  tliat  a  gate 
was  not  provided  with  proper  fastenings,  it 
was  held  that  the  jury  should  have  been 
allowed  to  consider  whether  or  not  the  de- 
fendant was  guilty  of  negligence  in  the  con- 
struction of  the  gate.  Hammond  v.  Chicago 
and  Northwestern  B.  B.  Co.,  41j  la.,  168,  1876; 
14  Amer.  R'y  Rep.,  413. 

882.  —  The  railway  company's  liability, 
growing  out  of  the  defective  construction  of 
the  gate,  would  not  be  discharged  or  affected 
by  proof  that  plaintiff's  tenant  was  in  the 
habit  of  leaving  the  gate  open,  nor  even 
that  plaintiff  himself  was  in  the  habit  of 
doing  so.    lb. . 

838.  —  A  defect  in  the  original  construc- 
tion of  the  gate  would  be  presumed  to  be 
known  to  defendant,  and  plaintiff  would  not 
be  required  to  notify  defendant  of  its  exist- 
ence nor  to  repair  it,  even  though  it  could 
be  done  at  small  expense.     lb. 

884.  — While  the  owner  of  adjacent  realty 
might  be  held  responsible,  for  the  closing  of 
a  gate  constructed  for  his  convenience  and 
at  his  request,  he  would  nevertheless  be 
charged  with  such  responsibility  only  when 
it  was  so  constructed  that  it  would  remain 
closed  if  so  left  by  him.    lb. 

885.  —  Where  the  plaintiff's  horses  were 
injured  on  the  defendant's  railroad,  having 
entered  on  the  track  in  the  night  through  a 
gateway  in  defendant's  fence,  which  was 
closed  in  the  evening,  it  was  held  that  the 
■fact  thait  the  gate  was  defectively  con- 
structed and  out  of  repair  would  not  raise  a 
presumption  that  the  injury  occurred  by 
reason  of  such  defects,  so  as  to  cast  upon 
the  defendant  the  burden  of  disproving 
such  fact,  to  defeat  a  recovery,  Johnson  v. 
■  Chicago,  Bock  Island  and  Pacific  B,  B.  Co., 
55  la.,  707.     1881. 

880.  —  Whether  or  not  a  gate  provided 


by  a  railway  company  at  a  crossing  is  rea- 
sonably suflScient  is  a  question  for  the  jury, 
and  it  is  error  for  the  court  to  instruct  tliem 
tliat  the  plaintiff  cannot  recover  in  an  action 
for  damages  growing  out  of  the  company's 
negligence  in  the  construction  and  main- 
tenance of  a  gate.  McKenly  v.  Chicago, 
Bock  Inland  and  Pacific  B.  B.  Co.,  43  la., 
641,  1876;  14  Amer.  U'y  Rep.,  495. 

837.  ■—  Miitural  obstacle  nsoil  as  a  fonoo. 
A  steep  bluff,  a  hedge,  a  ditch,  or  the  like, 
which  furnishes  as  effectual  security  to  the 
inclosure  as  the  fence  prescribed  by  statute, 
may  be  regarded  as  a  lawful  fence.  Hil- 
Hard  V.  Chicago  and  Northwestern  B'y  Co., 
S7  la.,  413.     1878. 

338.  —  repaiiM.  Before  a  railway  com- 
pany will  be  held  liable  for  stock  killed  on 
its  track  by  reason  of  its  failure  to  keep  in 
repair  its  fence  along  the  right  of  way,  it 
must  be  shown  that  it  had  knowledge,  actual 
or  implied,  that  the  fence  was  out  of  repair, 
and  a  reasonable  time  thereafter  to  put  it  ia 
repair.  IHllUird  v.  Chicago  and  Northwest- 
ern B'y  Co,  87  la.,  443,  187S;  Davis  v.  Chi- 
cago, Bock  Island  and  Pacific  B.  B.  Co.,  40 
la.,  293,  1875;  8  Amer.  R'y  Rep.,  407. 

38i).  —  It  is  the  duty  of  the  injured  party 
to  use  all  reasonable  care  to  protect  his 
property,  but  he  will  not  be  allowed  to  go 
upon  the  railway  to  repair  the  cattle-guarda 
or  to  fence  the  road.  Downing  v.  Chicago, 
Bock  Island  and  Pacific  B.  B.  Co.,  48  la., 
96,  1876;  14  Amor.  R'y  Rep,,  406. 

340.  —  Where  the  fence  inclosing  a  rail- 
way has  been  destroyed  or  become  impaired 
the  company  is  held  to  reasonable  diligence 
and  care  in  rebuilding  or  repairing  it.  Mc- 
Corinick  v.  Chicago,  Bock  Island  and  Pacifio 
B.  B.  Co.,  41  la.,  193.     1875. 

841.  —  Kansns.  In  an  action  to  recever 
damages  for  the  killing  of  two  hogs,  in  a 
township  where  hogs  are  not  permitted  to 
run  at  large,  and  the  findings  o£  fact  show 
that  they  were  kept  in  an  inclosed  field,  sur-  \ 
rounded  by  a  hog-tight  fence ;  that  the  com- 
pany, constructed  its  road  through  the  said 
field;  that  the  hogs  were  killed  within  the 
limits  of  the  field  by  the  engine  of  the  com- 
pany, and  that  the  road  was  not  inclosed 
with  a  fence  to  prevent  the  animals  in  the 
field  from  getting  on  the  road,  held,  that  the 
company  was  not  required  to  maintain  a 
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hog-proof  fence  in  said  township ;  therefore 
the  mere  failure  to  inclose  its  track  with  a 
good  and  lawful  fence  did  not  make  the 
company  liable  to  the  owner  of  the  animals 
killed.  Atchison,  Topeka  and  Santa  Fe  B. 
B.  Co.  V.  Yates,  31  Kans.,  613.     1879. 

343.  —  Where  the  testimony  is  not  pre- 
served, and  the  bill  of  particulars  alleges, 
and  the  findings  show  in  general  terms,  that 
the  road  -was  unfenced,  and  yet  could  have 
been  fenced  at  the  place  where  the  stock 
was  killed,  and  nothing  appears  as  to  the 
condition  of  fencing  at  any  other  place,  or 
as  to  where  the  stock  went  upon  the  track, 
held,  sufficient  in  this  respect  to  sustain  the 
judgment  against  the  corporation.  Kansas 
.Pacific  By  Co.  v.  Wood,  24  Kaus.,  619.    1880. 

313.  —  horse  driven  into  bridge.  Plaint- 
iff's mare  got  on  to  the  defendant's  track  at 
3,  place  where  it  ought  to  have  beeb,  but  was 
not,  fenced.  Frightened  by  an  approaching 
train,  she  fled  along  the  track  until  she 
reached  a  tie  bridge.  Here  she  either  jumped 
forward  or  was  thrown  forward  by  the  en- 
gine on  to  the  bridge,  and  her  legs  falling 
between  the  ties,  she  was  fatally  injured. 
Beld,  that  the  company  was  liable  under  cli. 
S4  of  the  Laws  of  1874.  Atchison,  Topeka 
and  Santa  Fe  B.  B.  Co.  v.  Jones,  30  Kans., 
527,  1878 ;  30  Amer.  E'y  Rep. ,  308.     ' 

34t.  —  Maine.  A  gate  in  a  fence,  which 
the  defendant  is  bound  to  erect  and  main- 
tain in  good  repair,  is  to  be  regarded  as  a 
part  of  the  fence.  Estes  v.  Atlantic  and  St. 
Lawrence  B.  B.  Co.,  63  Me.,  308.     1873. 

345.  —  After  such  a  gate  had  fallen,  by 
reason  of  its  defective  hanging,  the  plaintiff 
had  shut  up  his  cattle  in  his  barn-yard,  for 
greater  seouilty,  from  which  they  escaped 
upon  defendant's  track  and  were  killed; 
whether  or  not  he  was  guilty  of  negligence 
is  to  be  submitted  to  the  jury.    Jb. 

34C.  —  Michigan,  The  Railroad  Law  (act 
198  of  1873,  art.  4,  §  15),  in  requiring  com- 
panies to  fence  their  tracks,  only  required 
reasonable  partition  fences  four  and  a  half 
feet  high,  and  fairly  adapted,  so  far  as  their 
strength  and  mode  of  construction  were 
■concerned,  to  keep  animals  from  getting  on 
the  track.  But  act  175  of  1881  leaves  them 
to  be  approved  and  regulated  by  the  com- 
missioners of  railroads.  Davidson  v.  Michi- 
gan Central  B.  B.  Co.,  49 Mich.,  428.     1883. 


347.  —  A  railway  company  in  maintaining 
fences  along  the  track  is  only  bound  to  rea- 
sonable diligence,  and  is  not  liable  for  in- 
juries occurring  to  cattle  which  come  upon 
the  track  through  defects  in  fences  not 
caused  or  permitted  by  want  of  care.  Grand 
Bapids  and  Indiana  B.  B.  Co.  v.  Monroe,  47 
Mich.,  152.     1881. 

348.  —  In  a  suit  to  recover  the  value  of  a 
cow  killed  by  a  train  in  a  small  town,  it  will 
not  be  presumed,  in  the  absence  of  evidence, 
that  any  reason  of  public  or  private  con- 
venience prevented  the  application  of  the 
general  statute  (Sess.  L.  1872,  p.  73).  requiring 
every  railway  company  to  fence  its  track  and 
put  cattle-guards  at  highway  crossings,  and 
in  default  thereof  making  them  liable  for  all 
damage  done  to  cattle,  etc.,  thereon ;  any  ex- 
ceptional case  must  be  proved  by  the  party 
claiming  a  benefit  therefi'om.  Flint  and 
Fere  Marquette  By  Co.  v.  Lull,  38  Mich.,  510, 
1874;  12  Amer.  R'y  Rep.,  296. 

349.  —  In  an  action  to  recover  damages 
for  injuries  to  horses,  claimed  to  have  arisen 
from  neglect  to  keep  up  proper  caltle-guards, 
there  being  some  testimony  admitted  with- 
out objection  and  having  some  tendency  to 
prove  the  cattle-guard  insufficient,  the  sub- 
mission of  the  question  to  the  jury  was  held 
proper.  Grand  Bapids  and  Indiana  B.  B. 
Co.  V.  Judson,  34  Mich.,  506.     1876.      . 

350.  —  repair.  In  a  suit  against  a  railway 
company  for  want  of  reasonable  diligence  in 
repairing  the  fence  destroyed  by  fire,  it  is 
not  error  to  exclude  evidence  that  the  repairs 
might  have  been  more  quickly  made  of 
suitable  materials  which  were  near  at  hand, 
but  which  it  is  conceded  did  not  belong  to 
the  company,  and  which  were  not  shown  to 
have  been  available  to  it  for  that  purpose. 
Stephenson  v.  Grand  Trunk  Ry  Co.,  34 
Mich.,  323.     1876. 

351.  — A  railway  fence  being  discovered 
on  fire  about  six  or  seven  o'clock  in  the  even- 
ing, and  the  section  foreman  getting  notice 
thereof  at  about  eight  o'clock  that  evening, 
having  proceeded  the  next  morning  before 
six  o'clock  to  repair  the  same  as  soon  as 
practicable  from  the  nearest  materials  be- 
longing to  the  company,  which  were  about 
half  a  mile  distant,  it  was  held  the  company 
was  not  guilty  of  any  unreasonable  delay  in 
making  the  repairs.     lb. 
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852.  —  street  cr9Ssiu8'S.  The  statute  does 
not  apply  to  crossings  of  streets  and  alleys 
of  a  city  or  town,  or  shipping  places  in  front 
of  mills,  etc.,  or  depot  grounds,  etc.,  for 
reasons  of  public  convenience.  Flint  and 
Pere  Marquette R'y  Co.  v.  Lull,  28  Mich.,  510, 
1874;  13  Amer.  R'y  Rep.,  S96. 

853.  —  A  railway  company  which  has 
constructed  proper  fences  as  required  by  the 
statute  (Laws  of  1873,  p.  538,  g  15)  is  not  lia- 
ble for  damages  for  the  injury  by  a  passing 
train,  without  any  neglect  or  wilfulness  of 
the  employes  of  the  company,  of  horses  that 
escaped  from  an  adjoining  lot  and  got  upon 
the  track  through  a  breach  in  the  fence  re- 
cently caused  by  a  heavy  wind  in  the  night- 
time, in  the  absence  of  any  showing  that 
the  company  had  been  negligent  in  regard 
either  to  the  strength  of  the  fence  or  to  the 
length  of  time  taken  to  restore  it.  Bobin- 
son  V.  Grand  Trunk  Ky  Co.,  33  Mich.,  823. 
1875. 

354.  — Minnesota.  To  an  action  for  cattle 
injured  on  the  track,  they  having  goiie  upon 
the  track  in  consequence  of  the  failure  to 
construct  fences,  it  is  not  a  defense  that  the 
cattle  were  trespassers  upon  the  lund  from 
which  they  passed,  for  want  of  a  fence,  to 
the  track.  Oillam  v.  Sioux  City  and  St. 
Paul  B.  R.  Co.,  36  Minn,,  368.    1879. 

855.  —  A  railroad  company  which  has 
failed  to  fence  its  road,  as  required  to  do  by 
statute,  must  run  its  trains  upon  the  basis 
that  cattle  rightfully  upon  adjoining  lands 
may  stray  upon  the  track  on  account  of  the 
absence  of  a  fence.  The  adjoining  land 
owner  is  not  to  be  deprived  of  the  use  of  his 
land  by  the  failure  of  the  company  to  fence, 
and  in  using  the  same  he  has  a  right  to  ex- 
pect this  course  of  conduct  on  the  part  of 
the  company.  Schubert  v.  Minneapolis  and 
St.  Louis  R'y  Co.,  37  Minn.,  860.    1880. 

856. —charter.  Regulating  the  con- 
struction and  maintenance  by  railroad  com- 
panies of  fences  and  cattle-guards  at  and 
along  their  track  is  the  exercise  of  the  police 
power  of  the  state.  If,  in  any  case,  the  leg- 
islature may  bind  the  state  not  to  exercise 
this  power,  an  intention  so  to  do  cannot  be 
implied,  but  must  appgar  in  expiiess  and  un- 
mistakable terms.  A  clause  in  a  railroad 
charter  providing  what  fences  and  other 
Btruotures,  required  for  protection  of  life 


and  property,  the  company  shall  maintain, 
and  when  it  shall  provide  them,  is  not  suf- 
ficient to  conclude  the  state  from  a  future 
exercise  of  the  police  power.  Oillam  v. 
Sioux  City  and  St.  Paul  R.  R.  Co.,  26  Minn., 
368.     1879. 

357.  —  The  charter  of  the  St.  Paul  and 
Sioux  City  R.  R.  Co.  provides  that  the  com- 
pany, "  within  two  years  after  the  comple- 
tion of  its  road  through  any  improved  land, 
shall  build,  keep  and  maintain  a  legal  fence, 
on  each  side  of  its  road,  through  such  im- 
proved land."  Held,  1.  That  defendant  is 
one  of  the  corporations  referred  to  in  Laws 
1872,  ch,  36,  §  4,  so  that  its  duty  to  fence  is 
governed  by  the  charter  provision  above  re- 
ferred to;  and  so  that  Laws  1872,  ch.  85, 
§g  1,  3,  8,  providing  that  "  all  railroad  com- 
panies in  this  state "  shall,  within  six 
months  after  the  passage  of  said  chapter, 
build,  or  cause  to  be  built,  good  and  sub- 
stantial fences  on  each  side  of  their  roads, 
are  not  applicable  to  defendant.  3.  That 
the  duty  of  fencing,  imposed  by  the  charter 
provision  aforesaid,  is  a  duty  imposed  only 
with  reference  to  the  owner  of  the  improved 
land  required  to  be  fenced,  or  to  those  who 
rightfully  occupy  or  use  the  same.  Devine 
V.  St.  Paul  and  Sioux  City  R.  R.  Co.,  22 
Minn,,  8,  1875;  19  Amer.  R'y  Rep.,  858 j 
Winger  v,  St.  Paul  and  Padflo  R.  R.  Co.,  33 
Minn.,  11.     1875. 

858.  —contributory  negrligrenoe.  Under 
ss.  1  and  3,  oli.  35,  Laws  1873,  the  omission 
to  build  and  maintain  a  fence  is,  in  itself, 
negligence  on  the  part  of  a  railway  com- 
pany. But  though  the  failure  to  build  and 
maintain  fences  is  thus  made  an  act  of  neg- 
ligence on  the  part  of  the  company,  this 
does  not  exclude  the  operation  of  the  gen- 
eral rule  regarding  contributory  negligence, 
and  its  eflfeot  as  respects  a  right  of  recovery 
against  such  company.  Whittier  v.  Chicago, 
Milwaujeee  and  St.  Paul  R'y  Co.,  24  Minn., 
894,  1878;  15  Amer.  R'y  Rep.,  450. 

859.  —  Evidence  that  the  plaintiff  suiTered 
the  animal  in  question  to  run  at  large  in  his 
pasture  a.s  usual,  after  previous  notice  that 
it  had  at  several  times  passed  through  the 
railroad  fence  adjoining,  which  was  defect- 
ive and  insufficient,  and  through  which  it 
finally  escaped  upon  the  track  and  was 
killed,  does  not  alone  establish  such  contrib- 
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utory  negligence  in  law.  Johnson  v.  Chi- 
cago, Milwaukee  and  St.  Paul  JR'y  Co.,  29 
Minn.,  435.     1883. 

360.  —  eyideuce.  The  fact  may  be  in- 
ferred that  the  animals  got  upon  the  track 
through  defects  in  the  fences,  where  by  such 
defects  it  appears  that  cattle  might  pass. 
Holt/v.  Minneapolis  and  St.  Louis  R'y  Co., 
29  Minn.,  384.     1883. 

361.  —  repairs.  The  duty  of  a  railway 
company  to  maintain  its  fences  already  built 
is  discharged  by  the  exercise  of  reasonable 
care  and  diligence,  and  they  rhay  be  tem- 
porarily prostrate  or  broken  without  a  breach 
of  such  duty.     Varco  v.  Chicago,  Milwaukee 

^ and  St.  Paul  Ry  Co.,  30  Minn.,  18,  1882;  11 
Amer.  &  Eng.  R.  R.  Cases,  419. 

362.  —  Where  it  appeared  that  plaintiff's 
horses  escaped  through  a  breach  in  the 
railroad  fence  adjoining  his  pasture,  and 
were  killed  by  defendant's  cars,  and  that 
such  defect  was  patent  and  had  previously 
existed  for  two  weeks  or  more,  held,  pre- 
sumptive evidence  of  negligence  on  defend- 
ant's part  in  failing  to  repair  the  same.     lb. 

363.  —  Missouri.  It  is  not  necessary  to  a 
recovery,  in  an  action  for  the  killing  of  stock 
founded  on  the  Railroad  Law,  to  show  that 
three  months  have  elapsed  since  the  comple- 
tion of  the  road  at  the  place  where  the  killing 
occurred.  Blewett  v.  Wyandotte,  Kansas 
City  and  Northwestern  R'y  Co.,  73  Mo.,  583. 
1880. 

864.  —  Where  stock  is  killed  on  a  railroad 
track  along  inclosed  or  cultivated  fields,  and 
the  road  is  not  fenced  as  required  by  law 
(Wagn.  Stat.,  810-11,  §  43),  the  company  will 
be  liable,  regardless  of  the  question  of  negli- 
gence. Nail  V.  St,  Louis,  Kansas  City  and 
Northern  R'y  Co.,  59  Mo.,  113,  1875 ;  8  Amer. 
R'y  Rep.,  447. 

365.  —  The  statute  does  not  require  rail- 
way companies  to  fence  anywhere;  but 
simply  dispenses  with  proof  of  negligence  in 
the  first  instance  when  animals  are  killed 
where  there  are  no  fences,  but  where  fences 
might  lawfully  have  been  erected.  Edwards 
V.  Hannibal  and  St.  Joseph  R.  R.  Co.,  66 
Mo.,  567.    1877. 

866.  —  It  appeared  that  there  were  defect- 
ive fences  on  both  sides  of  the  road  where 
plaintiflfs  hogs  were  killed,  but  it  did  not  ap- 
pear that  the  hogs  got  upon  the  track  in 


consequence  of  the  failure  of  the  defendant 
to  erect  fences  where  by  law  it  was  required 
to  erect  them,  or  that  at  the  place  where  they 
were  killed  the  defendant  was  required  to 
erect  fences.  Held,  that  the  plaintiff  was 
not  entitled  to  recover.  Clardy  v.  St.  Louis, 
Iron  Mountain  and  Southern  R'y  Co.,  73 
Mo.,  576,  1881;  7  Amer.  &  Eng.  R.  R.  Cases, 
555. 

367.  —  If  cattle  come  upon  a  railway 
track  at  a  point  where  the  track  is  required 
by  law  to  be  fenced,  but  is  not  fenced,  and 
in  consequence  of  the  want  of  a  fence  are 
killed,  the  railway  company  will  be  liable ; 
and  this  though  the  killing  occur  at  a  point 
where  the  company  is  not  required  to  fence.  , 
Snider  v.  St.  Louis,  Iron  Mountain  and 
Southern  R'y  Co.,  78  Mo.,  465, 1881 ;  7  Amer. 
&  Eng.  R.  R.  Cases,  558 ;  Witthouse  v.  Atlan- 
tic and  Pacific  R.  R.  Co.,  64  Mo.,  533,  1877. 

368.  —  In  an  action  brought  under  §  43 
of  the  act  in  relation  to  killing  of  stock 
(Wagn.  Stat.,  810-11),  wherever  it  is  shown 
that  stock  has  been  killed  on  the  track  where 
it  is  the  duty  of  the  company  to  fence  in  the 
road,  and  the  company  has  failed  to  fence  in 
the  manner  required  by  law,  a  prima  facie 
case  is  made  for  plaintiff.  It  is  not  requisite 
that  the  plaintiff  should  show  further,  by 
affirmative  evidence,  that  the  stock  were 
caused  to  go  upon  the  road  by  the  failure  of 
the  company  to  fence  it.  Walther  v.  Pacific 
R.  R.  Co.,  55  Mo.,  371.     1874. 

369.  —  If  stock  comes  upon  a  railway 
where  it  is  unfenced,  and  where  it  is  the 
duty  of  the  company  to  maintain  a  fence, 
and  wanders  to  and  is  killed  at  a  place  where 
it  is  not  the  duty  to  fence,  the  company  is 
liable.  Wabash  R'y  Co.  v.  Forshee,  77  Ind., 
158.     1881. 

[See  Injury  to  Domestic  Animals; 
Pleading.] 

370.  —  cities  and  towns.  Where,  within 
the  limits  of  a  town  or  city,  lands  dedicated 
to  public  use,  and  crossing  or  abutting  upon 
the  right  of  way  of  a  railroad  company,  are 
occupied  and  used  for  farming  purposes, 
such  occupancy  does  not  make  it  lawful  for 
the  railroad  company  to  fence  across  them, 
and  its  failure  to  do  so  will  not  subject  it  to 
liability  under  §  5  of  the  Damage  Act.  El- 
liott V.  Hannibal  and  St.  Joseph  R,  R.  Co., 
66  Mo.,  683.     1877. 
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871.  —  contributory  ncglig'eiiCQ.  It  ap- 
peared that  plaintiff  liad  a  feed  lot  separated 
on  the  one  side  from  liis  pasture  by  a  suffi- 
cient division  fence,  and  on  the  otlier  from 
the  railroad  track  by  an  insufficient  fence; 
that  plaintiff  turned  his  mule  into  the  past- 
ure; that  during  tlae  night  the  divisio'i  fence 
was  blown  down  by  a  violent  wind,  and  the 
mule  escaped  into  the  feed  lot  and  thence  to 
the  railroad  track,  where  he  was  killfid. 
Held,  that  these  facts  did  not  sustain  a 
charge  of  contributory  neglifjence  on  plaint- 
iff's part.  Williams  v.  Missouri  Pacific  R'y 
Co..  74  Mo.,  453.     1831. 

373.  —  cross-feucos.  Where  fences  run- 
ning alongside  the  track,  and  cattle-guards 
in  tlie  track,  are  required  to  prevent  cattle 
from  getting  on  the  road-bed,  cross-fences 
are  necessai-y  parts  of  such  cattle-guards  in 
order  to  make  the  inclosure  effectual.  Ed- 
wards V.  Kansas  City,  St.  Joseph  and  Coun- 
cil Bluffs  R.  M.  Co.,  74  Mo.,  117.     1881. 

373.  —  g'ate.  If  the  adjoining  proprietor 
is  satisfied  with  a  sliding  gate  at  his  farm 
crossing  instead  of  a  gate  hung  and  fastened 
with  a  latch  or  hook,  as  prescribed  by  8  4'J, 
no  one  else  has  a  right  to  complain.  Har- 
rington V.  Chicago,  Rook  Island  and  Pacific 
R.  R.  Co.,  71  Mo.,  384.     1880. 

374.  —  A  railroad  company  is  not  liable 
for  the  killing  of  stock  which  come  upon  the 
track  through  a  gate  left  open  by  some  one 
else  without  the  consent  of  the  company.   Jb. 

375.  —  highway.  The  spirit  of  the  statute 
<Wagn'.  Stat.,  310-11,  §  43)  contemplates  that 
railway  companies  shall  fence  the  line  of 
their  road  along  an  inclosed  field,  although 
a  public  highway  abuts  upon  the  road  and 
intervenes  between  it  and  the  field.  Robin- 
son V.  Chicago  and  Alton  R.  R.  Co.,  57  Mo., 
494.     1874. 

376.  —  The  statutory  rule  that  railroad 
companies  are  not  required  to  fence  their 
roads  at  public  crossings  extends  to  high- 
ways de  facto  as  well  as  higliways  de  jure. 
Lxichie  v.  Chicago  and  Alton  R.  B.  Co.,  76 
Mo.,  C39.     1882. 

377.  —  opon  wells  on  right  of  woy.  The 
statute  (Wagn.  Stat.,  p.  810,  (^  43)  imposes 
upon  a  railroad  company  no  liability  to  the 
owner  of  cattle  accidentally  drowned  in  an 
uninclosed  well  situated  on  the  company's 
right  of  way,  notwithstanding  the  loss  is 


occasioned  by  the  failure  of  the  company 
to  erect  and  maintain  proper  fences.  The 
propi-ietor  of  uninclosed  land  is  under  no 
obligation  to  make  it  safe  for  pasturage,  and 
if  the  cattle  of  another  stray  upon  it  and 
are  killed  by  drowning  in  an  unguarded 
■well,  there  is  no  liability  resting  upon  him 
for  the  loss.  A  railroad  company  stands 
upon  the  same  footing  as  any  other  propri- 
etor. Hughes  v.  Hannibal  and  St.  Joseph 
R.  R.  Co.,  66  Mo.,  325.     1877. 

878.  —  ple.ading.  A  statement  filed  with 
a  justice,  charging  that,  ^i^here  the  accident 
occurred,  the  defendant's  road  was  "un- 
fenced"  merely,  states  no  facts  constituting 
a  cause  of  action  under  the  statute,  §  43. 
This  section  applies  only  to  those  localities 
where  the  law  requires  the  railroad  to  be 
fenced.  Davis  v.  Missouri,  Kansas  and 
Texas  R'y  Co.,  65  Mo.,  441.    1877. 

870.  —  A  railroad  company  is  not  liable 
in  double  damages  for  cattle  killed  at  the 
crossing  of  a  private  road,  or  at  a  point 
where  the  railroad  runs  through  uninclosed 
timbered  lands  or  through  uninclosed  lands 
from  which  tlie  timber  has  been  taken, 
although  such  lands  are  but  a  narrow  strip 
on  each  side  of  the  road,  and  the  next  ad- 
joining lands  to  them  on  each  side  are  in- 
closed fields.  Walton  v,  St.  Louis,  Iron 
Mountain  and  Southern  R'y  Co.,  67  Mo.,  B6. 
1877. 

380.  —  priTato  road.  A  private  road  is  a 
public  highway,  within  the  meaning  of  the 
statute.    lb. 

881.  —  repairs.  If  a  railroad  company 
has  once  erected  a  good  and  substantial 
fence  along  its  road,  as  required  by  law,  its 
only  remaining  duty  is  to  use  proper  dili- 
gence in  keeping  the  fence  in  suitable  re- 
pair. If,  in  spite  of  such  diligence,  animals 
come  upon  the  track  through  breaks  in  the 
fence  caused  by  others,  and  are  injured,  the 
company  will  not  be  liable.  Case  v.  St, 
Louis  and  San  Francisco  R.  R.  Co.,  75  Mo., 
668.    1882. 

882.  —  uninclosed  land.  The  failure  of 
a  railroad  to  fence  its  track  through  unin- 
closed land  will  not  make  it  amenable  for 
killing  at  that  point  unless  the  land  was 
shown  to  be  prairie  land.  Cory  v.  St. 
Louis,  Kansas  City  and  Northern  R.  B.  Co., 
60  Mo.,  209,  1875;  Shelton  v.  Same,  ib.,  412, 
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1875;  Musick  v  Atlantic  and  Pjjciflc  B.  E. 
■Co.,  57  ib.,  134,  1874. 

3S3.  —  The  obligation  to  fence  is  not  ex- 
tended to  timber  lands,  or  land  from  wtiich 
the  timber  has  been  cut,  but  which  is  not 
cultivated.  And  when  stock  is  killed  at 
■such  a  place  the  owner  is  not  entitled  to 
double  damages.  He  can  only  recover  sin- 
gle damages  by  proceeding  under  §  5  of  the 
Damage  Act  (Wagn.  Stat.,  530).  Tiarks  v. 
St.  Louis  and  Iron  Mountain  R.  R.  Co.,  58 
Mo.,  45,  1874;  Mason  v.  Same,  ib.,  51,  1874; 
Shrum  v.  Same,  ib.,  51,  1874;  Switzer  v. 
Same,  ib.,  52,  1874;  Dee  v.  Same,  ib.,  53, 
1874;  Riffeyv.  Same,  ib.,  53,  1874;  Grounds 
V.  Same,  ib.,  53,  1874;  Proffett  v.  Same,  ib., 
54,  1874;  Stephens  v.  Same,  lb.,  54.,  1874; 
Buxton  V.  Same,  ib.,  55,  1874. 

384.  —  A  railroad  company  is  not  liable  in 
double  damages  under  §  43,  p.  310,  Wagn. 
Stat. ,  for  cattle  killed  upon  its  track  at  a  place 
where  the  adjoining. lands  are  uninclosed 
lands  which  have  been  cleared  of  timbei-. 
Such  lands  are  not  prairie  lands.  Schable  v. 
Hannibal  and  St.  Joseph  R.  R.  Co.,  69  Mo., 
SI.    1878. 

385.  —  Section  43  of  the  Railroad  Law,  as 
it  has  stood  since  the  amendment  of  1875, 
requires  railroad  companies  to  fence  the 
sides  of  their  roads  where  they  run  through 
uninclosed  lands,  whether  prairie  or  timber, 
as  well  as  where  they  pass  through,  along  or 
adjoining  inclosed  and  cultivated  fields. 
Snidsr  v.  St.  -^Louis,  Iron  Mountain  and 
Southern Ry  Co.,  73  Mo.,  465,  18d1;  7  Amer. 
&  Eng.  R.  R.  Cases,  558 ;  Razor  v.  St.  Louis, 
Iron  Mountain  and  Southern  R'y  Co.,  78  Mo., 
471,  1881;  Slatteryv.  St.  Louis,  Kansas  City 
and  Northern  R'y  Co.,  55  ib.,  363, 1874 ;  SaitJi- 
ders  V.  St.  Louis,  Kansas  City  and  Northern 
R.R.  Co.,  57  ib.,  117,  1874;  Span- v.  Same, 
ib.,  153, 1874.  / 

388.  —  Nebraska.  It  was  stipulated  that 
the  hogs  were  killed  by  a  passing  train  of  de- 
fendant at  a  point  on  its  road  not  within  the 
limits  of  any  town,  city  or  village,  and  at  a 
point  where  said  road  was  not  fenced  on 
either  side;  that  said  hogs  had  escaped  from 
the  inolosure  of  the  plaintiff,  and  were  at 
iarge  without  the  actual  fault  of  the  plaint- 
iff, in  the  day-time,  at  the  time  they  were 
killed,  but  that  they  were  killed  without  any 
negligence  on  the  part  of  said  defendant  and 


its  agents  -and  employes  other  than  what 
may  be  implied  from  the  neglect  to  fence  the 
liue  of  its  road.  A  finding  and  judgment 
for  the  stipulated  value  of  the  hogs  for  the 
plaintiff  upheld.  Union  Pacific  R'y  Co.  v. 
High,  14  Neb.,  14.     1883. 

387.  —  By  the  law  of  Nebraska  railway 
companies  are  required  to  fence  their  tracks 
against  animals  running. at  large,  and,  fail- 
ing to  do  so,  are  liable  to  the  owner  of  any 
that  may  be  killed  or  injured  in  consequence 
of  the  omission.  Fremont,  EVchorn  and 
Missouri  Valley  R.  R.  Co.  v.  Lamb,  11  Ne- 
braska, 593,  1881;  5  Amer.  &  Eng.  R.  R. 
Cases,  367. 

388.  —  And  when  requested  by  the  owner 
of  land  crossed  by  the  road,  the  company  is 
required  to  make  and  keep  in  good  repair  an 
adequate  means  of  crossing  the  track.     Ib. 

389.  —  New  Hampshire.  A  railway  com- 
pany is  not  liable  for  damages  done  to  cattle 
unlawfully  in  a  pasture  adjoining,  and  es- 
caping thence  upon  its  roads  through  de- 
fective fences  which  the  railroad  is  bound 
to  keep  in  repair.  Giles  v.  Boston  and  Maine 
R.  R.  Co.,  55  N.  H.,  553,  1875;  11  Amer. 
R'y  Rep.,  303. 

399.  —  gates  left  open.  The  proprietprs 
of  a  railroad  having  complied  with  the  re- 
quirements of  Gen.  St.,  c.  147,  s.  1,  are  not 
liable  for  damages  happening  to  animals 
coming  upon  their  road  through  gates  or 
bars  left  open  by  an  adjoining  land  owner  or 
his  servants,  unless  such  damages  might 
have  been  avoided  by  a  proper  management 
of  their  train  at  the  time  of  the  injury. 
Hook  V.  Worcester  and  Nashua  R.  R.  Co., 
58  N.  H.,  251.     1878. 

391.  —  New  York.  The  general  railroad 
act  of  1850  requires  the  companies  to  erect 
fences  of  sufficient  height  and  strength  to 
prevent  cattle  and  other  animals  from  get- 
ting upon  the  railroad.  Tollman  v.  Syracuse, 
etc.,  R.  R.  Co.,  4  Abbott's  Court  of  Appeals 
Decisions  (N.  Y.),  351.     1868. 

392.  —  A  railway  company  is  liable  for 
injury  to  cattle  caused  by  a  failure  to  fence 
its  track.  Lackin  v.  Delaware  and  Hudson 
Canal  Co.,  33  Hun  (N.  Y.),  309.     1880. 

393.  —  contributory  negligence.  Plaint- 
iff allowed  his  cow  to  go  in  charge  of  a  boy 
into  an  open  lot  in  the  outskirts  of  the  city 
of  Albany,  adjoining  a  railroad  track  and 
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neai"  a  highway  crossing.  At  the  time  the 
railroad  fences  were  temporarily  down,  for 
the  purpose  of  enabling  the  company  to 
make  improvements.  The  boy,  without  the 
permission  or  knowledge  of  plaintiff,  left  the 
cow  for  a  short  time,  and  while  he  was 
absent  she  strayed  upon  the  railroad  track 
and  was  killed  by  a  passing  train.  Held, 
that  the  railroad  fences  and  cattle-guai-ds 
being  out  of  repa,ir,  the  company  was  liable 
for  the  loss  of  the  cow,  and  the  negligence 
of  plaintiff  would  be  no  defense.  Brady  v. 
Rensselaer  and  Saratoga  B.  R.  Co.,  3 
Thompson  &  Cook  (N.  Y.  Supreme  Ct.),  587, 
1874 ;  Brady  v.  Rensselaer  and  Saratoga  R. 
R.  Co.,  1  Hun  (N.  Y.),  378,  1874. 

894.  —  Where  a  railway  company  neg- 
lects to  maintain  fences  and  cattle-guards 
along  its  line,  as  required  by  statute,  and 
cattle  get  upon  the  track  and  are  injured, 
the  corporation  is  liable,  although  the  owner 
is  not  an  adjoining  proprietor,  and  it  does 
not  appear  how  or  when  the  cattle  came 
upon  the  track.  The  mere  negligence  of  the 
owner  in  permitting  his  cattle  to  run  at 
large  in  the  highway  which  crosses  the 
track  is  not  a  defense.  Rhodes  v.  Utica, 
Ithaca  and  Elmira  B.  R.  Co.,  5  Hun  (N.  Y.), 
344.     1875. 

895.  —  grates.  Where  a  gate  is  put  in  a 
fence,  erected  by  a  railway  company  in  pur- 
suance of  the  provisions  of  the  general  rail- 
road act,  for  the  convenience  of  the  owners 
of  the  adjoining  land,  and  such  gate  is  con- 
tinually left  open  by  the  agents  or  servants 
of  the  company,  or  by  those  doing  business 
with  it,  the  fence  is  not  maintained  within 
the  true  intent  and  meaning  of  the  statute, 
and  the  company  is  liable  for  any  injury 
occasioned  thereby.  Spinner  v.  New  York 
Central  and  Hudson  River  R.  R.  Co.,  6  Hun 
(N.  Y.),  600,  1876;  Spinner  v.  New  York  Cen- 
tral and  Hudson  River  R.  R,  Co.,  67  N.  Y., 
158,  1876. 

896.  —  Plaintiff's  cattle  strayed  from  the 
highway  through  a  farm  gate  in  a  fence 
built  by  a  railroad  company  alongside  its 
roadway  upon  the  track,  and  were  killed  by 
a  passing  train.  It  appeared  that  one  of  the 
hinges  of  the  gate  was  loose,  so  that  it  was 
somewhat  dificult,  but  not  impossible,  to 
close  it,  and  it  was  claimed  that  the  railroad 
company  was  accustomed  to  use  this  gate 


for  its  own  purposes.  Held,  that  there  was 
a  substantial  compliance  with  the  statutes  re- 
lating to  railroad  fences ;  and  that  if  it  was 
the  fact  that  the  company  was  accustomed 
to  use  the  gate,  and  the  gate  was  left  open 
through  the  negligence  of  any  of  the  serv- 
ants of  tlie  company,  it  would  be  respon- 
sible. Spinner  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  4  Thompson  & 
Cook  (N.  Y,  Supreme  Ct.),  595.     1874. 

397.  —  Evidence  was  introduced  to  show 
that  a  certain  gate  was  used  by  persons  in 
passing  to  and  from  the  freight  depot  of  de- 
fendant. Held,  that  if  the  defendant  was 
accustomed  to  use  the  gate  for  its  accommo- 
dation, or  for  the  accommodation  of  per- 
sons doing  business  at  its  depot,  and  it  was 
left  unclosed  through  the  carelessness  of  any 
of  its  agents,  such  negligence  would  be  the 
negligence  of  the  defendant,  for  which  it 
would  be  responsible.  Spinner  v.  New  York 
Central  and  Hudson  River  R.  R.  Co.,  3  Hun 
(N.  Y.),  431,  1874.  See,  also.  Same  v.  Same, 
6  ib.,  600.     1876. 

898.  —  cattle  •  guards.  The  question 
whether  a  cattle-guard  is  properly  con- 
structed is  not  a  question  calling  for  the 
testimony  of  an  expert ;  but  when  the  man- 
ner of  its  construction  is  shown,  the  jury  is 
competent  to  speak  of  its  fitness  for  use. 
Swartout  v.  New  York  Central  and  Hudson 
River  R.  R.  Co.,  7  Hun  (N.  Y.),  571.    1876. 

899.  —  cities  and  towns.  Section  44  of 
the  general  railroad  law,  requiring  com- 
panies to  erect  and  maintain  fences  along 
the  line  of  their  roads,  is  applicable  to  cases 
in  which  their  tracks  are  laid  in  the  streets 
of  cities  and  villages,  and  they  are  liable  to 
the  owner  of  cattle  injured  by  their  neglect 
to  fence  the  vacant  lots  fronting  thereon. 
Crawford  v.  New  York  Central  and  Hudson 
River  R.  R.  Co.,  18  Hun  (N.  Y.),  108.    1879. 

400.  —  Ohio.  The  provisions  of  the  act 
of  April  18,  1874  (71  Ohio  L.,  85),  relating  to 
the  inclosing  of  railroads  by  fences  and  cat- 
tle-guards, apply  to  all  railroads  then  in 
operation  and  unfenced,  and  extending  the 
time  within  which  such  railroads  were  re- 
quired to  be  fenced  for  the  period  of  six 
months  after  the  date  of  the  passage  of  the 
act ;  and  until  the  time  thus  extended  had 
elapsed,  no  liability  for  an  injury  to  trespass- 
ing animals  arose  from  the  failure  to  con- 
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struct  such  fence.    Baltimore  and  Ohio  R. 
jB.  Co.  v.  McElroy,  35  Ohio  St.,  147.     1878. 

401.  —  Under  the  act  of  March  35,  1859, 
it  is  the  duty  of  a  railroad  company  to  keep 
its  road  properly  fenced,  and  it  does  not 
discharge  that  duty  by  contracting  witli  an- 
other party  to  perform  it,  when  the  per- 
formance itself  is  insufficient.  Qill  v.  At- 
lantic and- Great  Western  Ry  Co.,  37  Ohio 
St.,  240,  1875;  11  Amer.  E'y  Rep.,  51. 

402.  —  Under  §  3  of  the  act  of  1859  (56 
Ohio  L.,  68),  where  the  owner  of  lands  adja- 
cent to  a  railway  erects  and  maintains  a 
suflElcient  fence  inclosing  his  own  lands,  in 
such  manner  that  it  may  be  made  to  answer 
the  purpose  of  inclosing  the  railroad  also, 
the  fact  that  compensation  was  not  paid  for 
the  right  of  way  through  such  lands  will  not 
prevent  the  company  from  joining  its  fences 
to  the  fence  constructed  by  such  land  owner 
80  as  to  inclose  its  road ;  and  where  the  rail- 
road is  rightly  inclosed  by  such  joining  of 
fences,  no  additional  fence  need  be  con- 
structed between  the  railroad  and  such  in- 
closed lands.  Baocton  v.  Pittsburgh,  Cincin- 
nati and  St.  Louis  R'y  Co.,  26  Ohio  St.,  214, 
1875;  11  Amer.  E'y  Rep.,  357. 

403.  —  If  the  road  is  properly  fenced,  the 
company  is  held  to  the  exercise  of  ordinary 
care  only,  in  the  running  of  trains,  to  pre- 
vent the  killing  of  animals.  Where  the  road 
is  not  properly  fenced  a  higher  degree  of  care 
is  required.  Oill  v.  Atlantic  and  Great 
Western  Ry  Co.,  27  Ohio  St.,  340,  1875;  11 
Amer.  R'y  Rep.,  51. 

404.  —  cattle-guards.  In  case  of  conflict 
as  to  the  erection  of  sufficient  cattle-guards, 
the  question  is  for  the  jury.  Cleveland,  etc., 
iJ.  B.  Co.  V.  Newbrander,  11  Amer.  &  Eng. 
R.  R.  Cases  (Ohio),  480.    1883. 

405.  —  cities  and  towns.  The  duty  im- 
posed upon  railroad  companies  to  fence  their 
roads,  by  the  act  of  March  35,  1859  (S.  &  C, 
331),  and  the  amendments  thereto,  requires 
the  construction  and  maintenance  of  such 
fences  within  the  limits  of  cities  and  villages 
where  they  do  not  obstruct  streets,  highways 
or  other  public  grounds.  Cleveland  and 
Pittsburgh  B.  JR.  Co.  v.  McConnell,  36  Ohio 
St.,  57,  1875;  11  Amer.  R'y  Rep.,  266. 

406.  —  contributoi-y  negligence.  If  a 
land  owner,  knowing  the  partition  fence  to 
be  defective,  turns  his  animals  into  a  field 


inclosed  by  such  fence,  and,  by  reason  of  its 
insufficiency,  his  stock  goes  upon  the  railroad 
and  is  killed  by  a  passing  train  run  without 
negligence,  such  land  owner  is  charged  with 
contributory  negligence  and  cannot  recover 
for  the  loss.  Railroad  Co.  v.  Miami  County 
Infirmary,  33  Ohio  St.,  566.     1877. 

407.  —  Under  the  act  of  March  35,  1859 
(1  S.  &  C,  331),  where  a  railway  fence  forms 
the  boundary  of  an  inclosed  field,  it  is  the 
duty  of  the  land  owner,  as  well  as  the  rail- 
road company,  to  keep  the  fence  in  repair. 
If  the  land  owner  knows  that  such  fence  is 
insufficient,  and,  omitting  to  repair  it,  turns 
his  stock  into  a  field  which  it  incloses,  and 
by  reason  of  such  insufficiency  the  stock  is 
killed  upon  the  track  without  fault  of  the 
company  in  running  its  trains,  the  land 
owner  is  guUty  of  such  contributory  negli- 
gence as  will  prevent  a  recovery  by  him. 
Sandusky  and  Cleveland  R.  R.  Co.  v.  Sloan, 
27  Ohio  St.,  341,  1875;  11  Amer.  R'y  Rep., 
364. 

408.  —  Tennessee.  Where  a  fence  along 
the  line  of  railway  has  been  removed,  so 
that  live  stock  stray  upon  the  road,  and  are 
killed  by  passing  trains,  such  killing  is  not 
the  direct  consequence  of  the  removal  of  the 
fence.  Louisville  and  Nashville  R.  R.  Co.  v. 
Guthrie,  10  Lea  (Tenn.),  433,  1883;  11  Amer. 
&Eng.  R.  R.  Cases,  478. 

409.  —  Vermont.  lii  case  for  the  killing 
of  cows  by  a  train  on  defendant's  railroad, 
it  appeared  that  the  cows,  when  killed,  were 
lying  on  the  track  in  plaintiflE's  meadow, 
through  which  the  road  ran,  and  into  which 
plaintiff  had  turned  them  to  graze,  and  that 
the  road,  although  it  had  then  been  in  partial 
operation  about  a  month,  was  there  still  un- 
fenced.  Held,  that  under  s.  47,  c.  28,  Gen. 
Sts.,  the  duty  of  defendant  was  absolutely 
to  erect  and  maintain  fences  along  its  road; 
and  that,  therefore,  the  question  as  to  con- 
tributory negligence  on  the  part  of  the 
plaintiff  in  turning  his  cows  into  the  meadow 
did  not  arise.  Mead  v.  Burlington  and  La- 
moille R.  R.  Co.,  53  Vt.,  278,  1880 ;  7  Amer.  & 
Eng.  E.  E.  Cases,  550. 

410.  —  Wisconsin.  Sec.  1,  ch.  268  of 
1860,  and  §  30,  ch.  119  of  1872,  make  railway 
companies  responsible  for  damages  occa- 
sioned by  failure  to  fence  their  tracks ;  and, 
in  an  action  under  those  statutes,  the  injury 
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complained  of  must  be  affirmatively  shown 
to  have  been  caused  by  the  want  of  a  pro;,er 
fence;  the  evidence  must  connect  the  injury 
with  the  want  of  a  fence  at  some  point  ou 
the  road,  and  show  that  the  one  was  the  con- 
sequence of  the  other.  Lawrence  v.  Mil- 
waukee, Lake  Shore  and  Western  Ry  Co.,  42 
Wis.,  332,  1877;  15  Amer.  R'y  Rep.,  333. 

411.  — Railway  com,panies  are  at  least 
liable  to  occupants  as  well  as  to  oioners  of 
adjoining  lands,  whose  cattle  are  injured 
upon  railway  tracks  in  consequence  of  tlie 
neglect  of  the  companies  to  fence  (§  1810,  R. 
B.).  Veerhv^en  v.  Chicago  and  Northwestern 
R'y  Co.,  53  Wis.,  6S9,  1883;  6  Amer.  &  Eng. 
R.  R.  Cases,  583. 

412.  —  cattle-guards.  The  extent  of  the 
public  duty  of  railway  companies  in  respect 
to  cattle-guards  on  their  lines  is  determined 
by  the  statute  (Laws  of  1873,  ch.  119,  §30; 
Tay.  Stats.,  1044,  g  34),  which  does  not  re- 
quire them  to  construct  such  guards  at  farm 
crossings,  birt  only  at  highway  crossings. 
Cook  V.  Milwaukee  and  St.  Paul  Ry  Co.,  36 
Wis.,  45.     1874. 

413.  —  contributory  negligence.  In  an 
action  for  injury  occasioned  by  failure  either 
to  erect  or  to  maintain  fences  on  the  line  of 
a  railway  as  in  other  actions  for  negligence, 
contributory  negligence  of  the  plaintiff  is  a 
defense.  Curry  v.  Chicago  and  Northwest- 
ern Ry  Co.,  43  Wis.,' 665,  1878;  16  Amer.  R'y 
Rep.,  219;  Jones  v.  Sheboygan  and  Fond  du 
Lac  B.  B.  Co.,  43  Wis.,  306,  1877;  15  Amer. 
R'y  Rep.,  239;  Lawrence  v.  Milwaukee,  Lake 
Shore  and  Western  Ry  Co.,  42  Wis.,  323, 
1877;  15  Amer.  R'y  Rep.,  323. 

414.  —  The  defendant  negligently  per- 
mitted a  gate  in  its  fence  to  become  defect- 
ive, and  the  plaintiff's  stock  escaped  through 
it  from  his  pasture.  Thereupon  plaintiff 
fastened  the  gate  with  a  chain  so  that  his 
stock  could  not  open  it.  Four  or  five  weeks 
later  the  plaintiff's  minor  sons,  who  lived 
with  and  worked  for  him,  after  driving  the 
stock  into  the  pasture,  neglected  to  secure  the 
gate  with  the  chain,  and  the  stock  again  es- 
caped through  the  gate  upon  the  defendant's 
track  and  were  injured.  Held,  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence and  could  not  recover  for  such  injury. 
Bichardaon  v.  Chicago  and  Northwestern  Ry 
Co.,  56  Wis,,  847.     1882. 


415.  —  repairs.  If  defendant  left  its 
fence  open  for  a  long  time,  its  agents  know- 
ing the  fact  and  having  time  and  opportu- 
nity to  make  the  repairs,  and  plaintiff's  colts 
got  upon  the  track  through  such  opening 
(without  contributory  negligence  on  plaint- 
iff's part),  defendant  was  liable  for  all  dam- 
ages done  to  the  colts.  Laude  v.  Chicago  and 
Northwestern  Ry  Co.,  33  Wis.,  640.    1873. 

416.  —  In  an  action  for  injuries  alleged  to 
have  resulted  •  from  the  defective  condition 
of  the  defendant's  fence,  where  actual  no- 
tice to  defendant  is  not  shown,  plaintiff 
should  be  permitted  to  prove  the  existence  of 
the  defect  for  some  time  previous  to  the  ac- 
cident, in  oi'der  to  charge  defendant  with 
notice.  Jones  v.  Chicago  and  Northwestern 
Ry  Co.,  49  Wis.,  353,  1880;  1  Amer.  &  Eag. 
R.  R.  Cases,  61. 

417.  —  repairs;  floods.  Defendant'9 
fence  between  its  track  and  plaintiff's  past- 
ure was  swept  away  by  a  flood,  which  was 
at  its  height  about  eight  days  before  plaint- 
iff's horses  were  injured  on  said  track. 
During  the  three  days  immediately  before 
the  injury,  the  water  along  the  line  of  tlie 
fence  had  fallen  at  the  rate  of  nearly  eight 
inches  each  day ;  and  at  the  time  of  the  in- 
jury it  had  not  subsided  so  as  to  leave  the 
entire  line  of  the  fence  at  the  place  in  ques- 
tion uncovered.  The  jury  found  that  a  new 
fence  might  have  been  properly  and  reason- 
ably constructed  two  days  before  the  injury. 
Held,  that  the  court  erred  in  submitting  to 
them  the  question  whether  the  defendant 
was  negligent  in  neglecting  to  rebuild  the 
fence.  Ooddard  v.  Chicago  and  Northwest- 
ern Ry  Co.,  54  Wis.,  548.     1883. 

2.  Contract. 

418.  Contract   with   land   owner.    An 

agreement  with  the  laftd  owner  to  release 
the  company  from  its  statutory  obligation 
to  erect  a  fence  is  no  defense  to  an  action 
for  injury  to  cattle  brought  by  the  occupier 
of  the  land.  Carry  v.  Great  Western  Ry 
Co.,  Law  Reports,  7  Queen's  Bench  Division, 
322,  1881;  2  Amer.  &  Eng.  R.  R.  Cases,  612; 
Same  v.  Same,  Law  Reports,  8  Queen's  Bench 
Division,  287,  1880 ;  29  Eng.  (Moak),  595. 

419'.  —  A  railway  company  which,  under 
an  agreement  with  the  owner  of  an  inclosed 
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and  cultivated  field,  omits  to  maintain  a 
lawful  fence  along  its  road,  where  it  passes 
through  such  field,  as  required  by  the  stat- 
ute (Wagn.  Stat.,  310,  §43J,  is  liable  for  the 
killing  of  a  stranger's  cattle  getting  into 
such  field  and  thence  upon  the  road,  unless 
the  field  is  itself  inclosed  by  a  lawful  fence. 
Barry  v.  St.  Louis,  Salem  and  Little  Rock 
R.  R.  Co..  65  Mo.,  172,  1877;  Harrington  v. 
Chicago,  Rock  Island  and  Paoijic  R.  R.  Co., 
71  ib.,  381,  1880, 

420.  —  Where  a  land  owner,  in  violation 
of  an  agreement,  neglects  to  keep  a  railway 
fence  in  lepair,  he  cannot  recover  damages 
for  an  injury  to  his  animals  which  have 
passed  upon  the  track  through  a  defect  in 
such  fence.  Railway  Co.  v.  Heiskell,  88  Ohio 
St.,  663,  1883;  Whittier  v.  Chicago,  Milwau- 
kee and  St.  Paul  Ry  Co.,  24  Minn.,  B94,  1878 ; 
15  Amer.  R'y  Rep.,  450. 

421.  —  Tiie  owner  of  land  adjacent  to  a 
railway,  who  has  agreed  to  erect  and  keep  in 
repair  fences  between  his  property  and  the 
road,  cannot  recover  for  injuries  to  stock  oc- 
casioned by  want  of  fence  or  defects  therein. 
Semble,  that  his  tenants  would  likewise  be 
estopped  to  claim  indemnity  for  losses  thus 
resulting.  Warren  v.  Keokuk  and  Des 
Moines  R.  R.  Co.,  41  la.,  484.     1875. 

422.  —  W.  pastured  his  horses  in  the  field 
of  B.,  adjacent  to  a  railway,  between  which 
and  his  land  B.  had  undertaken  to  maintain 
a  fence.  The  field  was  m  the  possession  of 
S.  as  tenant  of  B.  The  horses  having  es- 
caped from  the  field  upon  the  track  in  con- 
sequence of  the  defective  fence,  and  been 
killed,  it  was  held  that  W.  could  maintain 
an  action  for  damages  against  the  company. 
Ib. 

423.  —  A  tenant  of  a  land  owner,  while  in 
the  occupancy  of  lands  with  full  knowledge 
of  the  undertaking  of  his  landlord  requiring 
him  to  keep  the  fences  along  the  railway  in 
repaii",  and  with  knowledge  of  the  condition 
o£  the  fence,  placed  his  live  stock  in  an  in- 
elosure  which  was  separated  from  the  right 
of  way  by  this  fence.  The  stock  in  some 
manner  got  upon  the  railway  track  through 
the  fence,  and  were  killed  by  a  passing  train. 
In  an  action  by  the  tenant  against  the  com- 
pany to  recover  for  the  stock  killed,  it  was 
held  that  he  could  not  allege  any  want  of 
sufficiency  in  the  fence  as  a  ground  of  re- 


covery. St.  Louis,  Vandalia  and  Terre 
Haute  R.  R.  Co.  v.  Washburn,  97  111.,  253. 
18S1. 

424.  —  The  evidence  established  that  the 
animals  were  killed  on  the  defendant's  rail- 
way, at  a  point  where  it  was  not,  but  ought 
by  law  to  have  been,  fenced,  and  on  tlie 
land  of  one  whose  grantor  thereof  had 
formerly,  by  a  proper  instrument  and  for 
a  valuable  consideration,  granted  to  the 
defendant's  predecessor  the  right  of  way, 
and  had  therein  covenanted  to  build  a  good 
fence  along  said  road,  and  that  he  and  his 
heirs  and  assigns  would  forever  maintain  the 
same  in  good  repair.  Held,  that,  even  if 
such  covenant  was  binding  upon  such  cov- 
enantor's assigns,  the  defendant  was  not 
thereby  relieved  from  liability  for  the  value 
of  the  animals  so  killed.  Cincinnati,  Hani- 
ilion  and  Indianapolis  R.  R.  Co.  v.  Ridge,. 
'54Ind.,  39.     1876. 

425.  —  An  obligation  in  aid  of  the  build- 
ing of  a  railway,  to  grant  the  right  of  way 
through  the  owner's  land,  "the  company 
putting  in  six  cattle-guards  as  its  only  obli- 
gation," does  not  bind  him  to  fence  the  road, 
and  is  not  a  release  of  damages  for  stock 
killed  on  the  land.  The  company  cannot 
avail  itself  of  such  a  contract  as  an  exemp- 
tion from  the  statutory  liability.  Cincin- 
nati, Hamilton  and  Indianapolis  R.  R.  Co. 
V.  Hildreth,  77  Ind.,  504.     1881. 

426.  -^  Where  the  owner  of  land  through 
which  a  railroad  runs  agrees  with  the  com- 
pany, for  a  valuable  consideration,  to  buQd 
and  repair  fences  on  both  sides  of  the  road 
through  his  lands,  and  fails  to  do  so.  and  on 
account  of  the  insufficiency  of  such  fences 
his  animals  stray  upon  the  track  and  are  in- 
jured, he  is  not  entitled  to  recover  for  such 
injury,  although  the  insufficiency  of  the 
fences  was  caused  by  casualty  and  without 
negligence  on  his  part,  unless  such  injury  is 
shown  to  have  been  intentional,  or  the  i-e- 
sult  of  gross  carelessness  on  the  part  of  the 
agents  and  servants  of  the  company.  Pitts- 
burgh, Cincinnati  and  St.  Louis  R'y  Co.  v. 
Smith,  26  Ohio  St.,  124,  1875;  11  Amer.  R'y 
Rep.,  48. 

427.  —  If  the  land  owner  has  received  a 
specific  sum  for  fencing  along  the  line,  or 
had  agreed 'to  build  and  maintain  a  lawful 
fence,  or  had  received  compensation  for  so 
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doing  by  way  of  damages  in  the  condemna- 
tion of  the  land,  tlie  burden  rests  upon  the 
company  to  show  such  fact  in  defense,  and 
not  upon  the  plaintiflE  to  negative  it.  Toledo, 
Peoria  and  Warsaw  R'y  Co.  v.  Pence,  68  111., 
524.    1873. 

IX.  Evidence, 

428.  AlUdaTit.  A  paper  shown  to  be 
similar  to  an  affidavit  of  the  killing  of  stock, 
served  on  a  railroad  company,  but  not  a 
copy,  is  not  admissible  to  prove  the  contents 
of  the  affidavit.  Kyser  v.  Kansas  City,  St. 
Joseph  amd  Council  Bluffs  R.  R.  Co.,  58  la., 
207,  1881 ;  Keyser  v.  Kansas  City,  St.  Joseph 
and  Council  Bluffs  R.  R.  Co.,  56  la.,  440, 
1881. 

429.  Agreement  to  arbitrate.  Evidence 
that  defendant's  roadmaster  agreed  upon  an 
arbitration  is  not  competent  to  show  the 
liability  of  the  cotnpany.  An  offer  to  arbi- 
trate is  not  an  admission  of  liability,  nor 
would  any  admission  by  the  roadmaster,  at 
another  time  and  place,  be  deemed  the  ad- 
mission of  the  company.  Mundhenk  v. 
Central  Iowa  R'y  Co.,  57  la.,  718,  1882;  11 
Amer.  &  Eng.  R.  R.  Cases,  463. 

430.  Burden  of  proof.  The  killing  of 
stock  held  to  raise  a  presumption  of  negli- 
gence and  to  shift  the  burden  of  proof.  So 
held  under  various  statutes.  Little  Rock 
and  Ft.  Smith  R'y  Co.  v.  Benson,  39  Ark., 
418,  1882 ;  Little  Rode  and  Ft.  Smith  R'y  Co. 
V.  Finley,  87  Ark.,  563,  1881;  11  Amer.  & 
Eng.  R.  R.  Cases,  469 ;  Memphis  and  Little 
Rock  R.  R.  Co.  V.  Jones,  86  Ark.,  87,  1880; 
St.  Louis,  Iron  Mountain  and  Southern  R'y 
Co.  V.  Vincent,  86  Ark.,  451,  1880;  Western 
and  Atlantic  R.  R.  Co.  v.  Steadly,  65  Ga., 
263,  1879 ;  Ga.  R.  R.  Co.  v.  Fisk,  ib.,  714, 
1880 ;  Atlantic  and  Gulf  R.  R.  Co.  v.  Griffin, 
61  Ga.,  11,  1878;  Louisville  and  Nashville  R. 
R.  Co.  V.  Brown,  13  Bush  (Ky.),  475,  1877; 
South  and  North  Alabama  R.  R.  Co.  v. 
Williams,  65  Ala.,  74,  1880;  Roof  v.  Rail- 
road  Co.,  4  So.  Car.,  61,  1872;  Western  Md. 
R.  R.  Co.  V.  Carter,  59  Md.,  806,  1883;  11 
Amer.  &  Eng.  R.  R.  Cases,  482 ;  Union  Pa- 
cific R'y  Co.  V.  Dyche,  38  Kans.,  300,  1883; 
11  Amer.  &  Eng.  R.  R.  Cases,  437. 

481.  —  The  killing  or  damaging  stock  by 
railroad  cars  is  primn  facie    evidence  of 


negligence  of  the  company.  (§  5,  ch.  67, 
Gen.  Stat.)  KentueJcy  Central  R.  R.  Co.  v, 
Lebus,  14  Bush  (Ky.),  518.     1879. 

482.  —  The  burden  of  proof  in  an  action 
against  a  railroad  company  for  damages  for 
killing  plaintiff's  stock  is  upon  the  plaintiff 
as  to  the  killing,  and  upon  the  defendant  as 
to  carelessness  and  negligence  of  the  com- 
pany in  the  killing.    Ib. 

488,  —  Evidence  that  a  cow  was  found 
killed  within  a  mile  and  a  quarter  of  the 
plaintiff's  house  is  sufficient  proof  that  she 
was  killed  within  five  miles  of  a  settlement ; 
and  evidence  that  a  colt  which  was  killed 
was  kept  up  and  only  ran  out  to  water  is  suf- 
ficient from  which  a  jury  might  infer  that 
it  was  killed  within  five  miles  of  a  settle- 
melit.  St.  Louis  and  Southeastern  R'y  Co. 
V.  Casner,  72  111.,  884.    1874. 

484.  —  In  an  action  against  a  railroad 
company  to  recover  for  injury  to  stock  the 
burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  injury  occurred  by  reason  of  a  want 
of  ordinary  care  upon  the  part  of  defendant 
or  its  employes.  Proof  of  the  injury  alone 
will  not  entitle  him  to  recover.  Sehneir  v, 
Chicago,  Rock  Island  and  Paoiflo  R.  R,  Co., 
40  la.,  837.     1875. 

436,  —  In  an  action  against  a  railway  com- 
pany alleging  the  negligent  killing  or  injur- 
ing of  animals,  before  a  presumption  of  neg- 
ligence on  the  part  of  the  company  can  arise, 
proof  that  the  company  or  its  agents  caused 
the  injury  must  be  clear  and  unmistakable. 
Kentucky  Central  R.  R.  Co.  v.  Talbot,  78  Ky., 
621,  1880;  7  Amer.  &  Eng.  R.  R.  Cases,  585. 

486,  —  The  act  of  1857  (Bat.  Rev.,  ch.  16, 
§  11),  which  makes  the  act  of  killing  stock 
by  the  engines  or  cars  of  a  railway  company 
prima  facie  evidence  of  negligence,  applies 
only  when  the  facts  attending  the  killing  are 
unknown  and  uncertain;  but  when  those 
facts  are  fully  disclosed  in  evidence,  and  It  is 
shown  that  the  defendant  company  adopted 
every  precaution  in  its  power  to  avert  the 
injury,  the  court  should  instruct  the  jury 
that  the  defendant  ia  not  chargeable  with 
negligence.  Durham  v.  Wilmington  and 
Weldon  R.  R.  Co.,  83  N,  C,  853.    1880. 

487,  —  In  an  action  to  recover  damages 
for  the  killing  of  stock  upon  a  railway,  the 
mere  fact  of  killing  was  properly  held  to  be 
no  evidence  of  negligence  on  the  part  of 
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those  in  charge  of  the  train.  Burlington 
and  Missouri  River  R.  R.  Co.  v.  Wendt,  12 
Neb.,  76.     1881. 

438.  —  If  stock  intrude  upon  a  railroad 
track,  the  company  has  no  claim  for  dam- 
ages against  the  owner;  and  for  the  dam- 
ages done  by  railroad  trains  to  stock  the 
liability  of  the  company  depends  upon 
whether  the  injury  was  caused  by  negli- 
gence or  mismanagement.  The  party  claim- 
ing damages  must  prove  that  due  precaution 
to  prevent  the  injury  was  not  used  by  the 
company  or  its  employes.  Injury  to  ani- 
mals is  not  of  itself  evidence  of  negligence. 
It  must  be  established  by  positive  proof. 
Mobile  uTid  Ohio  R.  R.  Co.  v.  Hudson,  50 
Miss.,  572.     1874. 

439.  —  Where  the  testimony  fails  to  ex- 
plain the  circumstances  of  the  injury  or 
killing,  but  the  plaintiff  trusts  to  the  simple 
fact  of  the  injury  or  killing  from  which  to 
deduce  the  inference  of  negligence  or  mis- 
conduct of  the  company  or  its  servstnts,  he 
comes  short  of  proving  his  case.     lb. 

440.  Circnmstantial  evidence.  In  an  ac- 
tion brought  by  the  owner  of  a  colt  to  re- 
cover the  value  of  such  animal,  alleged  to 
have  been  killed  on  a  railway,  the  testimony 
showed  that  the  colt  was  seen  alive  on  the 
morning  of  October  8, 1877,  at  a  place  where 
it  usually  ran,  two  or  three  hundred  feet 
from  the  track,  which  was  unf  enced ;  that  at 
U  A.  M.  of  said  day  a  train  passed  east  over 
the  road;  that  on  Octobers,  1877,  the  colt  was 
found  dead  and  buried  fifteen  or  twenty  feet 
from  the  track ;  that  at  this  time  hair  could 
be  seen  on  the  ends  of  the  ties  for  about  two 
rods,  which  corresponded  with  the  color  of 
the  liair  on  the  colt;  and  that  from  the 
marks  along  the  ends  of  the  ties  and  between 
the  iron  rails,  it  looked  as  if  an  animal  had 
been  dragged  along  the  road  in  an  easterly 
direction.  No  evidence  was  introduced  to 
contradict  this  testimony  or  explain  these 
circumstances.  Held,  that  aiter  a  verdict  of 
a  jury  has  been  rendered  in  favor  of  the 
plaintiff  and  the  district  court  has  approved 
the  verdict,  the  supreme  court  will  not  re- 
verse the  judgment.  Central  Branch  Union 
Pacifle  R.  R.  Co.  v.  Pate,  21  Kans.,  539. 
1879. 

441.  —  In  an  action  against  a  railway 
company  to  recover  damages  for  domestic 
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animals  killed  by  its  trains,  although  there 
is  no  direct  evidence  of  the  killing,  the  jury 
must  pass  on  the  sufficiency  of  the  circum- 
stantial evidence  adduced,  and  a  general 
charge  on  the  evidence,  against  the  plaint- 
iffs right  to  recover,  is  properly  refused. 
South  and  North  Alabama  R.  R.  Co.  v. 
Small,  70  Ala.,  499.     1881. 

442.  — It  is  not  necessary  that  it,  should 
be  shown  by  direct  evidence  that  the  ani- 
mals were  killed  by  the  compaiiy's  cars.  It 
is  sufficient  if  there  are  circumstances  shown 
from  which  that  fact  may  be  fairly  and 
justly  inferred.  Indianapolis,  Peru  and 
Chicago  Ry  Co.  v.  Thomas,  84  Ind.,  194, 
1882;  11  Amer.  &  Eng.  R  R.  Cases, 
491. 

443.  —  Where  an  animal  is  seen  alive  dur- 
ing an  afternoon  in  the  vicinity  of  a  raUroad, 
and  the  next  morning  the  tracks  of  the  ani- 
mal ai-e  traced  on  an  open  bridge,  and  along 
that  bridge,  for  the  space  of  twenty  feet, 
appear  blood  and  bunches  of  hair  of  color 
corresponding  with  that  of  the  animal,  and 
the  animal,  showing  marks  of  violence,  is 
found  dead  some  time  thereafter  in  the  water 
below  the  bridge,  and  a  witness  testifies 
that,  during  the  night  after  the  animal  vsrae 
last  seen  alive,  he  heard  a  train  whistle  as  it 
approached  the  bridge,  and  then  heard 
something  fall  into  the  water  and  swimming 
therein, 'AeZd,  that  a  verdict  that  the  aninial 
was  killed  by  the  train  will  not  be  set  aside 
as  against  the  evidence.  Union  Pacific  Ry 
Co.  V.  Harris,  28  Kans.,  206,  1882;  11  Amer. 
&  Eng.  R.  R.  Cases,  431. 

444.  —  Proof  that  the  plaintiffs  cow  was 
seen  near  the  defendant's  track,  with  one  of 
its  legs  broken,  about  the  time  that  two 
trains  had  passed  over  the  road,  is  some  evi- 
dence in  support  of  the  plaintiflE's  claim  for 
damages.  Boing  v.  Raleigh  and  Gaston 
R.  R.  Co.,  87  N.  C,  360.     1883. 

445.  —  Where  the  question  is  one  purely 
of  fact,  yet  if  there  is  a  total  failure  of 
proof  to  siistain  the  verdict  of  the  jury, 
this  court  will  set  aside  the  judgment  and 
remand  the  cause  for  a  new  trial.  So  held 
where  a  cow  was  injured,  and  which  might 
have  been  done  by  a  train,  but  there  was  no 
evidence  of  the  fact.  Atchison,  Topeka  and 
Santa  Fe  R.  R.  Co.  v.  Seeley,  24  Kans.,  265. 
1880. 


562 


INJURIES  TO  DOMESTIC  ANIMALS. 


Evidence. 


440,  Cities  and  towns.  Where  the  evi- 
dence showed  that  tlie  stock  was  not  killed 
within  a  corporation  nor  near  a  crossing, 
the  jury  might  infer  that  it  was  not  killed 
within  the  limits  of  a  town,  city  or  village. 
St.  Louis  and  Southeastern  By  Co.  v.  Cas- 
ner,  73  111.,  384.     1874. 

447.  Gommon  law  liability.  In  a  suit 
against  a  railway  company  to  recover  dam- 
ages for  killing  live  stock,  the  plaintiff  must 
prove  affirmatively  that  want  of  ordinary 
care  on  the  part  of  the  company  or  its  em- 
ployes caused  the  injury.  Cleland  v.  Min- 
neapolis and  St.  Louis  B.  R.  Co.,  7  Amer.  & 
Eng.  R.  R.  Cases  (Minn.),  589.     1883. 

448.  Contributory  negligence.  In  a  suit 
against  a  railway  company  for  the  negligent 
killing  of  plaintiff's  cow,  testimony  that  the 
cow  was  turned  out  into  the  street  to  graze 
on  the  commons  near  the  railroad,  that  she 
was  found  lying  in  the  ditch  near  the  track 
with  two  legs  broken,  aifd  that  the  land  on 
both  sides  of  the  track  at  that  point  be- 
longed to  the  defendant,  is  sufficient  evi- 
dence to  entitle  the  plaintiff  to  have  his  case 
submitted  to  the  jurj',  and  does  not  show 
contributory  negligence  on  the  part  of 
plaintiff.  Eowe  v.  Railroad  Co.,  7  So.  Car., 
167.     18T5. 

449.  Damages.  Where  the  evidence  varies 
as  to  the  value  of  the  animal,  a  judgment 
for  a  sum  between  the  highest  and  lowest 
estimates  is  proper,  although  no  witness  has 
testified  stating  the  value  at  the  amount  of 
the  judgment.  Western  and  Atlantic  R.  R. 
Co.  V.  Brown,  58  Ga.,  534.     1877. 

450.  Declarations.  Where  the  evidence 
tended  to  show  that  the  colt  got  upon  the 
railway  through  a  tence,  and  that  a  cherry 
tree  had  been  cut  by  defendant's  employes 
at  that  place,  and  evidence  was  introduced 
of  declarations  of  an  agent  of  the  company 
in  relation  to  cutting  the  tree,  held,  that  this 
evidence  of  declarations  was  incompetent. 
Coyle  V.  Baltimore  and  Ohio  R.  R.  Co.  11 
W.  Va.,  94,  1877;  18  Amer.  R'y  Rep.,  487. 

451.  —  What  was  said  by  the  engineer  to 
the  conductor  of  the  train  immediately  after 
the  accident  and  after  the  train  had  stopped, 
and  while  they  were  examining  to  ascertain 
what  mischief  had  been  done,  indicating 
when  he  first  saw  the  horses  on  the  track, 
there  not  appearing  anything  but  the  occur- 


rence to  cause  or  produce  the  statement, 
may  be  proved  by  the  plaintiff  as  part  of  the 
res  gestae.  O'Connor  v.  Chicago,  Milwaukee 
and  St.  Paul' R'y  Co.,  27  Minn.,  166.     1880. 

452.  —  The  statement  of  the  engine-driver 
in  charge  of  the  engine  which  killed  the 
cattle,  made  an  hour  after  the  accident  and 
several  hundred  yards  from  where  it  oc- 
curred, though  made  while  he  was  on  the 
engine,  which  was  off  the  track,  having 
been  ,thrown  from  the  track  as  one  of  the 
results  of  the  accident,  are  not  competent 
evidence  for  the  plaintiff  in  a  suit  against 
the  company  to  prove  negligence  in  the  com- 
pany, as  they  are  no  part  of  the  res  gestce. 
Hawker  v.  Baltimore  and  Ohio  R.  R.  Co., 
15  West  Va.,  628.     1879. 

453.  Demurrer  to  evidence.  On  a  de- 
murrer to  evidence,  its  fair  weight,  and  all 
reasonable  inferences  deducible  therefrom, 
are  against  the  party  demuri'ing.  Indianap- 
olis, Peru  and  Chicago  R'y  Co.  v.  Goar,  62 
Ind.,  411.     1878. 

454.  —  An  error  committed  in  the  denial 
of  a  motion  to  dismiss  an  action  on  the 
ground  of  insufficiency  of  testimony  is  cured 
by  the  after  introduction  of  competent  evi- 
dence sufficient  to  supply  the  deficiency. 
Dealein  v.  Chicago,  Milwaukee  and  St.  Paul 
R'y  Co.,  27  Minn.,  303.     1880. 

455.  Description  of  locality.  In  an  ac- 
tion against  a  railway  company  to  recover 
double  damages  for  stock  killed  where  it  had 
the  right  to  fence  but  failed  to  do  so,  the  tes- 
timony of  a  witness  who  stated  what  he  had 
seen  and  knew  in  relation  to  the  locality, 
and  the  condition  of  the  fence  where  the 
stock  went  upon  the  track,  was  not  hearsay 
or  based  upon  the  opinion  of  the  witness. 
Dunn  V.  Chicago  and  Northwestern  R'y  Co., 
58  la.,  674,  1882;  7  Amer.  &  Eng.  R.  B. 
Cases,  573. 

456.  Examination  of  engine-driver.  In 
an  action  against  a  raih-oad  company  for 
killing  live  stock,  at  a  locality  at  or  near  any 
depot,  road-crossing,  town,  or  other  place 
where  the  statute  requires  the  whistle  to 
be  blown,  speed  reduced,  etc.,  the  inquiry 
whether  or  not  the  engineer,  after  having 
run  one  or  more  trips,  afterwards,  could  re- 
member at  what  points,  including  depots, 
road-croBsings  and  towns  through  which  he 
passed,  he  blew  the  whistle,  rang  tlie  bell, 
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etc.,  is  irrelevant.     Memphis  and  Charleston 
E.  R.  Co.  V.  Lyon,  62  Ala.,  71.     1878. 

457.  Fence.  It  is  proper  for  the  plaintiff 
to  inquire  of  competent  witnesses  whether 
the  fence  was  such  as  good  husbandmen  usu- 
ally kept.  Louisville,  New  Albany  and  Chi- 
cago B'y  Co.  V.  Spain,  61  Ind.,  460.     1878. 

458.  —  The  allegation  that  the  track  was 
not  fenced  must  be  proved  on  the  trial. 
Pittsburgh,  Cincinnati  and  St.  Louis  R'y 
Co.  1).  Hackney,  53  Ind.,  488.     1876. 

459.  —  Where  the  evidence  shows  that  the 
stock  killed  had  entered  upon  the  track  over 
a  line  of  fence  that  was  generally  insecure, 
it  is  not  necessary  that  it  also  show  that  the 
particular  part  thereof  pver  which  the  stock 
passed  was  insecure.  Louisville,  New  Albany 
and  Chicago  B'y  Co.  v.  Spain,  61  Ind,,  460. 
1878. 

460.  —  The  mere  opinion  of  a  witness 
upon  the  question  whether  a  certain  bank 
between  defendant's  track  and  land  occupied 
by  the  plaintiff  was  "  as  good  a  protection 
against  cattle  as  a  fence  four  and  a  half  feet 
high,"  is  not  admissible.  Veerhiisen  v.  Chi- 
cago and  Northwestern  Ry  Co.,  53  Wis.,  689, 
1882;  6  Amer.  &  Eng.  E.  E.  Cases,  583. 

461.  —  Where  the  fences  have  been  acci- 
dentally destroyed  by  fire  after  the  track 
inspector  has  made  his  daily  inspection,  and 
the  fact  is  not  known  uniil  after  the  injury 
has, been  done,  the  company  is  not  guilty  of 
negligence,  Act  198  of  1873.  Toledo,  Canada 
Southern  and  Detroit  R'y  Co.  v.  Eder,  45 
Mich.,  329.     1881. 

462.  Marks  on  track.  A  witness  was 
permitted  to  testify  that  he  "looked  about 
and  saw  hair  on  the  ties ;  the  first  tie  had  a 
lot  of  hair  on  it,  and  the  second  one  not  so 
much,  and  so  on,"  as  indicating  that  the  in- 
jured cow  had  been  pushed  along  the  raili-oad 
track  by  the  company's  engine.  Held,  com- 
petent. Central  Branch  Union  Padfio  B. 
B.  Co.  V.  Butman,  22  Kans.,  639.     1879. 

463.  —  In  an  action  to  recover  for  injury 
to  stock  alleged  to  have  been  caused  by  its 
being  struck  by  a  railway  train,  where  there 
is  no  direct  evidence  of  a  collision  nor  of 
traces  of  one  along  the  track,  evidence  to 
show  that  such  traces  are  always  found 
when  stock  is  struck  by  a  passing  train  is 
not  admissible.  Clark  v.  Kansas  City,  St. 
Louis,  etc,  B'y  Co.,  55  la.,  455.     1881. 


464.  —  If  the  plaintiff,  without  introduc- 
ing an  eye-witness  of  the  killing,  proves 
marks  along  the  track  where  the  horse  was 
dragged  by  the  engine,  the  jury  may  dis- 
believe the  engineer  and  firemen,  who  tes- 
tify that  its  leg  was  broken  in  a  water-gap. 
New  Orleans,  Mobile  and  Texas  B.  B.  Co.  v. 
Toulme,  59  Miss.,  284.     1881. 

465.  —  In  an  action  against  a  railway 
company  for  killing  a  cow,  there  was  evi- 
dence to  show  that  the  cow  was  found  beside 
the  defendant's  track,  torn  and  mutilated, 
and  that  thei-e  was  blood  and  cow's  hair  on 
the  track  near  by.  Held,  sufficient  to  war- 
rant the  court  in  submitting  to  the  jury  the 
question  how  the  animal  came  to  her  death. 
Blewett  V.  Wyandotte,  Kansas  City  and 
Northwestern  B'y  Co.,  73  Mo.,  683.     1880. 

466.  Ownership.  A  judgment  for  plaint- 
iff in  an  action  for  damage  to  cattle  cannot 
stand  without  proof  that  plaintiff  was  the 
owner  of  the  cattle.  Turner  v.  St.  Louis  and 
San  Francisco  B'y  Co.,  76  Mo.,  261,  1882; 
Welsh  V.  Chicago,  Burlington  and  QuincyB. 
B.  Co.,  53  la.,  633,  1880;  21  Amer.  R'y  Rep., 
181. 

467.  —  Proof  of  possession  of  the  stock 
kiUed  is  prima  facie  evidence  of  ownership. 
Toledo,  Wabash  and  Western  B'y  Co.  v. 
Stevens,  63  Ind.,  337.     1878. 

468.  Ownership  of  train  and  road.  Where 
there  is  evidence  that,  at  the  time  of  the  kill- 
ing, the  defendant  owned  and  operated  the 
railway  upon  which  the  stock  was  killed,  the 
court  trying  the  cause  might  properly  infer 
therefrom,  in  the  absence  of  evidence  to  the 
contrary,  that  the  train  which  struck  and 
killed  the  stock  was  the  property  of  the  de- 
fendant. Evansville  and  Crawfordsville  B. 
B.  Co.  V.  Smith,  65  Ind.,  92.     1878. 

469.  —  Courts  will  judicially  know  that, 
as  a  general  rule,  trains  running  upon  a  rail- 
road are  run,  directed  and  controlled  by  the 
owners  of  the  road.  In  an  action  to  recover 
damages  for  injuries  to  live  stock,  inflicted 
by  a  train  run  on  defendant's  road,  the 
plaintiff  is  not  required  to  prove  affirma- 
tively that  the  train  was  controlled  by  de- 
fendant ;  in  the  absence  of  any  evidence  to 
the  contrary,  the  jury  is  authorized  to  find 
ihe  train  was  so  run.  South  and  North  Ala. 
B.  B.  Co.  V.  PUgreen,  63  Ala.,  305,  1878;  Ev- 
ansville and   Crawfordsville  B.  B.   Co,   v. 
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Snapp,  61  Ind.,  803,  1878;  Same  v.  Haddon, 
63  Ind..  309,  1878;  Same  v.  Beard,  63  Ind., 
310,  1878. 

470.  Pleadin!>'.  On  trial  of  an  action  for 
killing  plaintiff's  animal  on  its  road,  witli  its 
engine,  a  failure  to  prove  that  tlie  defendant 
was  opei-ating  tlio  road,  and  that  it  ran  one  of 
its  engines  tliereon  against  tlie  animal  and 
killed  it,  as  alleged,  was  a  failure  to  prove 
two  of  the  material  allegations  of  the  com- 
plaint. Wabash  R'y  Co.  v.  Forshee,  77  Ind. , 
158,     1881. 

471.  —  Under  a  general  averment  that 
the  injury  complained  of  was  the  result  of 
negligence  or  want  of  skill  of  defendant's 
employes  in  the  management  or  running  of 
the  train,  etc.,  evidence  is  admissible  that  de- 
fendant did  not  have  on  the  train  a  sufficient 
number  of  brakemen  and  servants  to  control 
it.  South  and  North  Ala.  B.  R.  Co.  v. 
Thompson,  63  Ala.,  491.     1878. 

472.  Proceeding's  on  the  ti-ial.  After  the 
plaintiff  had  established  hisprima  facie  case, 
and  the  railway  company  had  closed  its  ex- 
culpatory evidence,  it  was  not  error  to  per- 
mit the  plaintiff  to  introduce  witnesses 
again,  to  show  the  nature  of  the  accident, 
and  that  the  necessary  precautions  had  not 
been  observed.  Louiaville  and  Nashville 
R.  R.  Co.  V.  Parker,  13  Heiskell  (Tenn.),  49. 
1873. 

473.  Signals.  Where  the  only  proof  in  a 
suit  for  killing  stock  at  a  public  crossing  is 
the  death  of  the  animal,  and  the  failure  of 
the  defendant  to  ring  the  bell  or  sound  the 
whistle,  it  is  the  duty  of  the  court  to  declare, 
as  a  matter  of  law,  that  the  plaintiff  cannot 
recover.  Holman  v.  Chicago,  Rode  Island 
and  Pacific  R.  R.  Co.,  63  Mo.,  563,  1876; 
Moore  v.  Same,  ib.,  584,  1876. 

474i  —  In  an  action  for  damages  for  kill- 
ing stock  in  consequence  of  a  failure  to  ring 
the  bell  or  sound  the  whistle  as  required  by 
statute,  it  is  essential  to  recovery  to  show 
that  the  damages  resulted  from  such  failure. 
But  the  connection  between  the  injury  and 
the  company's  default  may  be  infeiTed  from 
the  circumstances  of  the  particular  case. 
Alexander  v.  Hannibal  and  St.  Joseph  R.  R. 
Co.,  76  Mo.,  494.     1883. 

475.  Speed ;  sound  of  train.  Where  there 
was  a  question  as  to  the  speed  at  which  the 
train  was  running,  held,  that  it  was  proper 


to  allow  witnesses  to  testify  that  they 
judged  from  the  sound  of  the  train  that  it 
was  running  vei-y  rapidly,  and  more  than  six 
miles  per  hour.  The  weight  of  such  evi- 
dence was  a  question  for  the  jury.  Van 
Horn  V.  Burlington,  Cedar  Rapids  and 
Northern  R'y  Co.,  59  la.,  88,  1883;  7  Amer. 
&  Eng.  R.  R.  Cases,  591. 

476.  Sufliciency.  Evidence  held  sufficient 
to  sustain  verdicts.  Toledo,  Peoria  and 
Warsaw  R'y  Co.  v.  Hobble,  61  111.,  888,  1871; 
Toledo,  Wabash  and  Western  R'y  Co.  v. 
Craft,  63  Ind.,  390,  1878;  Same  v.  Same,  63 
ib.,  395,  1878;  Ohio  and  Mississippi  R'y  Co. 
V.  Steen,  57  ib.,  61,  1877;  Ft.  Wayne,  Munde 
and  Cincinnati  R.  R.  Co.  v.  Orove,  47  ib., 
183,  1874;  Same  v.  MeClurg,  ib.,  188,  1874; 
Moore  v.  Missouri  Pacific  R'y  Co.,  78  Mo., 
488;  7  Amer.  &  Eng.  R.  R.  Cases,  388,  1881; 
Stutsman  v.  Burlington  and  South  Western 
R.  R.  Co.,  53  la.,  760,  1880;  31  Amer.  R'y 
Rep.,  174;  Smith  v.  Sioux  City  and  Pacifle 
R.  R.  Co.,  38  la.,  178,  1874;  Savannah,  Grif- 
fin, etc.,  R.  R.  Co.  V.  Oeorge,  57  Ga.,  164, 
1876;  Atlantic  and  Oulf  R.  R.  Co.  v.  Burt, 
49  ib.,  606,  1873;  Central  R.  R.  and  Banking 
Co.  V.  Opie,  58  ib.,  346,  1877. 

477.  —  Proof  held  sufficient  to  show  that  a 
railway  l>ad  been  in  operation  for  six  months. 
Rockford,  Rock  Island  and  St.  Louis  R.  B. 
Co.  v.  Spillers,  67  111.,  167.     1873. 

478.  —  Evidence  considered,  and  held 
insufficient  to  sustain  the  verdict.  Jenicke 
v.  Minneapolis  and  St.  Louis  R'y  Co.,  27 
Minn.,  359,  1880;  Bothwell  v.  Chicago,  Mil- 
waukee and  St.  Paul  R.  R.  Co.,  59  la.,  193, 
1883 ;  7  Amer.  &  Eng.  R.  R.  Cases,  570 ;  Col- 
lingwood  v.  Indianapolis,  Peru  and  Chicago 
R'y  Co.,  54  Ind..  15,  1876;  Meade  v.  Kansas 
City,  St.  Joseph  and  Council  Bluffs  B.  B. 
Co.,  45  la.,  699,  1877. 

479.  —  Sufficiency  of  the  evidence  deter- 
mined. Cleland  v.  Minneapolis  and  St. 
Louis  R'y  Co.,  39  Minn.,  170,  1883;  7  Amer. 
&  Eng.  R.  R.  Cases,  589. 

480.  Value.  In  an  action  brought  by  the 
6wner  of  a  colt,  under  the  provisions  of  ch. 
94,  Laws  of  1874,  to  recover  damages  from  a 
railroad  company  for  wounding  the  animal 
on  the  line  of  its  road,  whore  the  plaintiff 
has  other  and  better  evidence  at  hand' as  to 
the  value  of  the  colt  for  which  damages'are 
claimed,  it  is  error  to  allow  proof,  against 
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the  objections  of  the  railroad  company,  that 
the  injured  colt  compared '  in  appearance 
with  tlie  colts  of  another  person,  and,  against 
like  objection,  to  admit  proof  of  the  value  of 
such  other  colts  to  fix  and  determine  the 
value  of  the  colt  injured.  Atchison  and  Ne- 
braska B.  R.  Co.  V.  Harper,  19  Kans.,  529, 
1878;  19Amer.  R'yRep.,  43. 

481.  —  One  who  knows  the  property  in 
controversy  is  competent  to  testify  to  an 
opinion  of  its  value ;  so,  also,  is  one  who  is 
conversant  with,  current  prices  of  such 
property  generally,  but  who  never  saw  the 
property  in  controversy,  upon  a  hypothet- 
ical description  of  it  embodied  in  questions 
to  him.  Smith-  v.  Indianapolis  and  St. 
Louis  R.  R.  Co.,  80  Ind.,  233,  1881 ;  7  Amer. 
&  Eng.  R.  R.  Cases,  583. 

X.  Signals. 

482.  Crossings.  Whether  or  not  a  failure 
to  sound  a  whistle  is  negligence-  is  a  ques- 
tion for  the  jury,  and  it  is  error  in  an  in- 
struction to  assume  that  it  is  negligence. 
Terre  Haute  and-  Indianapolis  R.  R.  Co.  v. 
Jones,  11  Bradwell  (lU.),  333.     1882. 

488.  —  When  the  safety  of  persons  or 
property  demands  that  signals  be  given  at 
crossings,  the  failure  to  give  them,  in  the 
absence  of  a  statute  requii-ing  such  alarms, 
would  be  negligence.  Gates  v.  B.,  C.  R.  and 
M.  Ry  Co.,  89  la.,  45,  1874;  9  Amer.  R'y 
Rep.,  75. 

484.  —  There  is  no  statute  in  Indiana 
that  requires  railway  companies  to  blow  the 
wrfistle  or  ring  the  bells  of  their  engines  on 
approaching  a  highway  crossing,  but  that 
duty  may  devolve  upon  them  in  the  exercise 
of  ordinary  care,  without  a  statute.  Whether, 
in  a  given  case,  ordinary  care  requires  the 
making  of  such  signals  is  a  question  for  the 
jury.  Indianapolis,  Cincinnati  and  La- 
fayette R.  R.  Co.  V.  Hamilton,  44  Ind.,  76. 
1873. 

485.  —  In  an  action  against  a  ^railway 
company  for  killing  a  cow  at  a  road  cross- 
ing, an  omission  on  the  part  of  the  com- 
pany to  ring  a  bell  or  sound  a  whistle  at  a 
distance  of  at  least  eighty  rods  from  the 
crossing  constitutes  a  prima  facie  case  of 
negligence  in  the  company.  Illinois  Cen- 
tral R.  R.  Co.  V.  Gillis,  68  III.,  317.    1873. 


486.  —  Although  the  establishment  of 
whistling  posts  is  intended  for  the  protec- 
tion of  life  and  property  at  crossings,  yet 
whei-e  an  accident  occurs  beyond  the  cross- 
ing, the  disregard  of  this  requirement  is  a 
circumstance  to  be  considered  as  bearing 
upon  the  question  of  negligence.  Western 
and  Atlantic  R.  R.  Co.  v.  Jones,  65  Ga., 
631,  1880;  8  Amer.  &  Eng.  R.  R.  Cases, 
367. 

487.  —  When  it  is  alleged  that  stock  was 
killed  by  a  train  of  cars,  where  the  railroad 
crossed  a  public  highway,  because  the  bell 
was  not  rung  or  the  whistle  sounded,  all  the 

•  facts  and  circumstances  must  be  proved,  so 
that  the  jury  can  detei-mine  whether  the 
killing  was  due  to  such  neglect.  Holman 
V.  Chicago,  Rock  Island  and  Pacific  R.  R. 
Co.,  62  Mo.,  563.  ,  1876. 

488.  — Under  the  statute  (Wagn.  Stat., 
310,  ^  8),  the  failure  by  the  person  in  charge 
of  a  railroad  train  to  ring  the  engine  bell  or 
blow  the  whistle,  at  a  distance  of  at  leasi 
eighty  rods  before  reaching  the  crossing  of 
a  public  highway,  is  negligence ;  and  if,  un- 
der such  circumstances,  cattle  are  killed  at 
such  crossing,  such  negligence  is  sufficient 
of  itself  to  create  a  liability  on  the  part  of 
the  railway  company,  unless  some  contribu- 
tory negligence  can  be  shown  on  the  part  of 
the  owner  of  the  cattle.  Owens  v.  Hanni- 
bal and  St.  Joseph  R.  R.  Co.,  58  Mo.,  386, 
1874;  9  Amer.  R'y  Rep.,  19. 

489.  —  Proof  that  stock  were  killed  at  a 
road  crossing  by  a  railroad  train,  and  that 
the  bell  was  not  rung  and  the  whistle  not 
sounded  for  an  interval  of  eighty  rods  from 
the  crossing,  as  required  by  statute  (Wagn. 
Stat.,  p.  310,  §  38),  is  sufficient  to  make  out  a 
prima  facie  case  against  the  company,  with- 
out further  evidence  that  its  employes  and 
servants  were  guilty  of  negligence.  In 
order  to  free  itself  from  liability  the  com- 
pany must  show  that  it  has  discharged  every 
duty  imposed  by  law,  unless  it  be  shown 
that  the  injured  party  has  in  some  way  con- 
tributed to  the  injury,  or  the  circumstances 
rebut  the  presumption  that  the  injury  re- 
sulted from  neglect  of  duty  on  the  part  of  the 
company.  In  .suit  under  the  above  statute, 
judgment  for  double  damages  would  he  im- 
proper. Howenstein  v.  Pacific  R.  R.  Co.,  55 
Mo„  33.     1874. 
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490.  Evidence.  It  is  not  enough,  to  create 
a  liability  for  stock  killed  by  a  railroad  train, 
to  prove  the  bell  was  not  rung  or  the  whistle 
sounded.  It  must  be  made  to  appear,  by 
facts  and  circumstances  proved,  the  accident 
was  caused  by  such  neglect.  Quinoy,  Alton 
and  St.  Louis  R.  B.  Co.  v.  Wellhoener,  73 
111.,  60,  1874;  Rochford,  Rock  Island  and  St. 
Louis  R.  R.  Co.  V.  Linn,  67  111.,  109,  1873; 
Indianapolis  and  St.  Louis  R.  R.  Co.  v. 
Bladkman,  7  Amer.  R"y  Rep.,  56;  03  111.,  117, 
1873;  Indianapolis  and  St.  Louis  R.  R.  Co.  v. 
Holloway,  63  111.,  131,  1873 ;  Stoneman  v.  At- 
lantio  and  Pacific  R.  R.  Co.,  58  Mo.,  603, 
1875;  9  Amer.  R'y  Rep.,  43. 

491.  —  That  the  rate  of  speed  was  not 
slackened  nor  the  whistle  sounded  is  no  evi- 
dence of  negligence  when  it  appears  that 
such  efforts  would  have  been,  under  the  cir- 
cumstances, unavailing  to  prevent  the  in- 
jury. Flattes  V.  Chicago,  Rock  Island  and 
Pacific  R.  R.  Co.,  35  la.,  191,  1873;  6  Amer. 
R'y  Rep.,  518. 

492.  —  It  is  not  sufficient  to  show  that  the 
whistle  was  not  sounded  as  required  by  tlie 
statute.  It  must  appear  that  neither  was 
the  whistle  tounled  nor  the  bell  rung.  Van 
Note  V.  Hannibal  and  St.  Joseph  R.  R.  Co., 
70  Mo.,  641.     1879. 

493.  —  Where  defendant's  employes  did 
not  ring  a  bell  or  sound  a  whistle  until 
within  forty  rods  of  the  crossing,  and  plaint- 
iff's cow,  after  this  signal,  ran  off  the  track 
and  down  by  the  side  of  it  about  one  hun- 
dred feet,  and  then  ran  upon  the  track  ahead 
of  the  train  and  was  killed,  held,  that 
whether  the  injury  was  caused  by  the  failure 
to  ring  the  bell  or  sound  the  whistle  the 
entire  distance  of  eighty  i-ods  befbre  reach- 
ing the  crossing  was  a  question  of  fact  for 
the  jury,  and  not  a  question  of  law  for  the 
court.  Chicago  and  Alton  R.  R.  Co.  v.  Mc- 
Daniels,  63  111.,  133,  1873;  7  Amer.  R'v  Rep., 
CO. 

494.  —  It  appeared  that  the  plaintiff's 
gate  was  brolcen  open  in  the  night,  so  that 
his  mule  escaped  and  got  upon  defendant's 
track,  where  it  was  killed  by  a  passing  train; 
that  the  train  passed  over  two  public  streets 
in  the  village  without  ringing  a  bell  or 
sounding  a  whistle,  as  required  by  the  stat- 
ute, just  before  reaching  the  mule,  and  that 
llie  only  signal  given  was  that  something 


was  upon  the  track,  which  frightened  the 
mule  and  caused  it  to  i-un,  but  tlie  train  was 
then  too  near  it  to  be  checked  so  as  to  avoid 
the  collision;  and  it  appeared  from  this,  that 
if  the  statute  had  been  complied  with  the 
animal  would  probably  have  escaped.  Held, 
that  the ,  company  was  liable.  Chicago  and 
AltonR.R.Co.  v.Henderson,  66  111.,  494.  1873. 

495.  —  To  constitute  an  obstruction  within 
the  meaning  of  the  statute  prescribing  the 
duties  of  a  railway  company  when  a  person, 
animal  or  other  obstruction  appears  upon  the 
road,  the  animal  must  be  in  a  position  to  be 
struck  or  directly  injured  by  the  train  while 
moving  on  the  rails.  Louisville,  Nashville 
and  Great  Southern  R.  R.  Co.  v.  Reidmond, 
11  Lea(Tenn.),  305.     1883. 

49G.  —  Where  an  animal  was  on  the  com- 
pany's right  of  way,  six  or  eight  feet  from 
the  end  of  the  cross-ties  of  the  track,  with 
its  head  turned  from  the  road,  and  an  unob- 
structed egress  in  that  direction,  it  was  error 
to  charge  the  jury  that  it  was  the  duty  of 
the  lookout  to  watch  over  the  right  of  way, 
and  whenever  animals,  on  any  pai't  of  it, 
are  seen,  to  sound  the  whistle  to  frighten 
them  away.    lb. 

497.  —  While,  under  some  circumstances, 
a  railway  compan}'  would  not  be  guilty  of 
negligence,  though  no  whistle  was  sounded, 
bell  rung,  or  the  speed  of  the  train  slackened, 
on  the  other  hand  there  are  cases  in  which 
such  omissions  would  be  sufficient  to  estab- 
lish negligence.  Searles  v.  Milwaukee  and 
St.  Paul  R.  R.  Co.,  35  la.,  490, 1873;  5  Amer. 
R'y  Rep.,  534. 

49$.  Pleading.  The  fact  that  a  railroad 
company's  trainmen  failed  to  ring  the  bell 
or  sound  the  whistle  as  the  train  approached 
the  crossing  of  a  public  road  may  be  given 
in  evidence  in  a  common  law  action  against 
the  company  for  negligently  killing  plaint- 
iff's steer  at  the  crossing  without  being 
specially  pleaded.  If  the  action  were  on 
the  statute  (Wagn.  Stat.,  p.  810,  §  88),  it 
would  be  otherwise.  Ooodwin  v.  Chicago, 
Rock  Island  and  Pacific  R.  R.  Co.,  75  Mo., 
78,  1881 ;  11  Amer.  &  Eng.  R.  R.  Cases,  460. 

XI.  Peivate  ways  and  fakm  ceossinos. 

499.  Cattle-guards.  When  a  railway  com- 
pany makes  gates  in  its  fences  to  enable  a 
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farmer,  wliose  lands  lie  on  both  sides,  to 
pass  and  repass,  and  does  not  protect  the 
crossing  by  cattle-guards,  the  track  is  not: 
securely  fenced,  as  the  statute  (R.  S.  1881, 
g  4031)  requires.  Grand  Rapids  and  Indiana 
R  E.  Co.  V.  Jones,  81  Ind.,  533.     1883. 

500.  Contract.  A  railway  company  is 
bound  by  statute  to  fence  its  track  where  a 
private  way  crosses  it,  and  cannot,  in  a  suit 
for  the  value  of  stock  killed  by  its  cars  on 
account  of  the  failure  to  so  maintain  a  fence, 
escape  liability  by  showing  a  contract  with 
the  adjacent  land  owner  to  maintain  a  fence 
at  such  crossing,  the  owner  of  the  stock  not 
being  a  party  to  such  contralct.  Indian- 
apolis, Peru  and  Chicago  R'y  Co.  v.  Thomas, 
81  Ind.,  194,  1883;  11  Amer.  &  Eng.  R.  R. 
Cases,  491. 

501.  Evidence  ;  former  accidents.  In  a 
suit  for  damages  for  injury  to  a  horse  by 
reason  of  the  negligent  and  defective  con- 
struction of  a  railway  crossing,  evidence  of 
a  similar  former  accident,  which  happened 
to  another  at  the  same  place,  was  incompe- 
tent and  should  have  been  excluded.  Hud- 
son V.  Chicago  and  Northwestern  R.  R.  Co., 
59  la.,  581, 1883 ;  8  Amer.  &  Eng.  R.  R.  Cases, 
464. 

502.  Iowa  statnte.  A  lane  leading  from 
the  highway  to  plaintiff's  residence  crossed 
the  railway  track,  and  at  each  end  of  the 
lane  were  gates,  which,  with  the  inclosing 
fences,  were  maintained  by  him.  His  cow 
having  been  killed  upon  the  private  crossing, 
it  was  held  that  the  company  was  justified 
in  assuming  that  he  preferred  the  open  cross- 
ing, and  that  he  could  not  recovei:  for  the 
killing  of  the  cow.  Tyson  v.  Keokuk  and 
Des  Moines  R.  R.  Co.,  43  la.,  307,  1876;  14 
Amer.  R'y  Rep.,  433. 

503.  —  Railway  companies  had  the  right, 
under  the  Revision  (§  1339),  to  construct 
fences  at  private  crossings,  providing  the 
same  with  suitable  gates,  and  were  liable  for 
injuries  to  stock  resulting  from  the  neglect 
to  construct  or  maintain  proper  fences  and 
gates.  McKinley  v.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.,  47  la.,  76.     1877. 

604.  —  It  is  proper  for  the  jury  to  be  in- 
sti-ucted  that,  if  a  crossing  is  more  than 
ordinarily  dangerous,  they  should  consider 
that  circumstance  in  determining  whether 
the  railway  company  used  reasonable  care 


in  the  operation  of  its  train  when  the  cause 
of  action  arose.  Kuhn  v.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.,  43  la.,  430. 
1876. 

505.  —  The  owner  of  the  stock  has  the 
right  to  expect  that  the  railway  company 
will  exercise  ordinary  care  to  prevent  injury 
to  his  property,  both  in  the  construction  of 
crossings  and  in  the  operation  of  its  train. 
lb. 

506.  —Where  a  railway  company  has 
provided  a  private  crossing  and  supplied  the 
necessary  gates,  it  is  held  only  to  the  exer- 
cise of  reasonable  care  to  keep  them  closed ; 
and  it  is  not  responsible  for  an  injury  sus- 
tained by  a  third  party,  which  is  occasioned 
by  the  negligence  of  him  for  v?hose  benefit 
the  crossing  is  provided.  Henderson  v.  Chi- 
cago, Rock  Island  and  Pacific  R.  R.  Co.,  48 
la.,  630,  1876;  14  Amer.  R'y  Rep.,  484. 

507.  —  When  a  railway  company  has  pro- 
vided a  private  crossing,  and  supplied  the 
necessary  gates  and  bars,  it  is  only  held  to 
the  exercise  of  reasonable  diligence  and  care 
to  keep  them  closed ;  and  it  is  not  responsi- 
ble for  any  injury  sustained  by  a  third  party, 
which  is  occasioned  by  the  negligence  of 
him  for  whose  benefit  the  crossing  is  pro- 
vided. Henderson  v.  Chicago,  Rock  Island 
and  Pacific  B.  R.  Co.,  39  la.,  320.     1874. 

508.  Leased  lines.  The  complaint  alleges 
that  at  the  time  of  plaintiff's  making  a  con- 
veyance of  a  right  of  way  over  his  la,nds  to 
the  O.  and  M.  R.  R.  Co.,  and  as  a  part  of  the 
consideration  for  such  conveyance,  it  was 
agreed  between  plaintiff  and  said  company 
that  the  latter  should  construct  two  farm 
crossings  and  two  cattle-guards  on  his  prem- 
ises. Held,  tha,t  this  does  not  show  any 
covenant  running  with  the  land,  and  there- 
fore does  not  show  that  defendant,  as  lessee 
of  the  railway,  is  under  any  obligation  to 
build  such  cattle-guards,  although  he  took 
the  lease  with  notice  of  such  agreement  of 
his  lessor.  Cook  v.  Milwaukee  and  St.  Paul 
R'y  Co.,  36  Wis.,  45.     1874. 

509.  —  The  action  being  for  the  killing  of 
plaintiff's  horses  by  a  train  on  the  road  of 
the  O.  and  M.  R.  R.  Co.,  held  and  operated  by 
defendant  as  lessee,  and  the  only  negligence 
alleged  being  defendant's  failure  to  construct 
one  of  such  cattle-guards  on  plaintiff's  land, 
the  complaint  is  held  bad,  on  demurrer.   26. 
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510.  Open  crossing ;  couti'act.  The  testi- 
mony showed  that  the  fences  wliicli  tlie  de- 
fendant was  required  by  statute  to  build,  by 
an  understanding  between  plaintiff  and  de- 
fendant, were  left  open  for  an  open  croseing 
for  plaintiff's  cattle.  It  did  not  appear  that 
it  was  any  part  of  the  understanding  that 
defendant  should  take  such  precautions  as 
would  wholly  prevent  injury  to  plaintiff's 
cattle  on  the  crossing.  Held,  that  the  under- 
standing did  not  require  the  defendant  to 
subordinate  the  operation  of  its  road  to  the 
plaintiff's  privilege  of  an  open  crossing.  In 
approaching  the  same  witli  its  trains  defend- 
ant must  exercise  reasonable  care  in  looking 
out  for  the  cattle,  and  take  all  reasonable 
measures  to  avoid  injuring  them.  This  does 
not  require  defendant  to  stop  or  slow  its 
trains  in  order  to  ascertain  whether  the  cattle 
are  upon  tlie  track,  or  in  a  dangerous  vicinity 
to  it,  nor,  except  when  the  cattle  are  discov- 
ered upon  or  in  dangerous  vicinity  to  the 
track,  to  stop  or  slow  its  trains  to  prevent 
possible  injury  to  them.  Whittier  v.  Chi- 
oago,  Milwaukee  and  St.  Paul  B'y  Co.,  36 
Minn.,  484.     18S0. 

61 1.  Whistling  posts.  The  statute  (§  708, 
Code)  requiring  the  erection  of  "  whistling 
posts "  at  roads  does  not  apply  to  private 
ways.  Oa.  R.  E.  Co.  v.  Cox,  61  Ga.,  455. 
1878. 

XII.  Statutoet  liability,  and  decis- 
ions  UNDER   VARIOUS   STATUTES. 

CITor  other  decisions  under  statutes,  see,  under  title 
of  Injuries  to  Domestic  Animals,  the  following  sub- 
divisions: Higljiways,  III;  Cities  and  Towns,  IV;  Fences 
and  Cattle  Guards,  VUi;  Signals,  X;  Private  Ways  and 
Farm  Crossings,  XI.] 

512,  Alabama.  The  statute  (g  1699,  Code 
of  1876)  exacts  certain  positive  duties  of 
those  in  charge  of  a  train  approaching  a 
public  crossing,  or  other  place  mentioned  in 
the  statute,  rendering  the  railroad  company 
liable  for  all  damage  to  persons  or  property 
occasioned  by  the  failure  to  observe  tliese  re- 
quirements, and  imposing  on  it  the  burden 
of  showing  compliance  with  the  statute,  if 
the  injury  occurs  at  one  of  the  places  therein 
mentioned.  South  and  North  Ala.  S.  R. 
Go.  V.  Thompson,  63  Ala.,  494.    1878. 

513.  —  Section  1701  of  the  Code  of  1876 


was  superaeded  by  the  later  enactment  now- 
embodied  in  §  1711  of  that  Code,  as  to  the 
time  within  whicli  the  claim  for  damages  for 
injux'ies  done  to  stock  by  a  i-ailroad  company 
should  be  presented;  but  that  section  still 
stands  as  a  regulation  as  to  the  manner  in 
which  the  claim  must  be  preferred.  The 
claim  must  be  in  writing,  and  must  be  pre- 
sented to  one  of  the  officers  or  employes 
named  in  that  section.  Alabama  Great  South- 
ern R.  R.  Co.  V.  Killian,  69  Ala.,  S77.     1881. 

514.  —  The  various  decisions  and  statutes 
in  regard  to  injuries  to  stock  by  the  cars  and 
locomotives  of  railroad  companies  examined, 
and  the  construction  of  the  statutes  now  of 
force  declared  as  follows:  (1)  A  railroad 
company  is  liable  for  injuries  to  stock  when 
they  result  from  the  negligence  of  the  serv- 
ants or  agents,  whenever  or  wherever  it 
may  occur.  (3)  If  the  Injury  occurs  at  or 
near  a  public  road  crossing,  or  any  regular 
depot  or  stopping  place,  or  within  the  corpo- 
rate limits  of  any  town  or  city,  or  because 
of  an  obstruction  which  could  or  ought  to 
have  been  perceived,  no  degree  of  diligencB 
will  excuse  the  company  from  liability,  un- 
less all  the  requirements  of  the  statute  have 
been  complied  with.  (3)  In  either  case,  the 
injury  being  shown,  the  burden  of  proof  is 
on  the  company  to  acquit  itself  of  negligence 
or  to  show  a  compliance  with  the  statute. 
Mobile  and  Ohio  R.  R.  Co.  v.  Williams,  53 
Ala,,  5»5,  1875;  13  Amer.  E'y  Rep.,  153. 

515.  —  If  the  railroad  company  appoints 
an  agent  for  the  special  purpose  of  looking 
up  and  reporting  injuries  done  to  cattle  by 
its  trains,  and  a  claim  is  iiref erred  to  him, 
and  he  makes  report  of  it  to  the  company 
in  writing  within  sixty  days,  the  present- 
ment is  sufficient,  under  g  1403  of  the  Re- 
vised Code,  although  such  agent  is  neither 
the  presideutj  superintendent  nor  depot 
agent.  Proof  that  an  agent  appointed  for 
the  pvxrpose  of  investigating  and  paying 
such  claims  inquired  after  plaintiff  to  settle 
his  claim  within  sixty  days  after  it  accrued, 
and  offered  to  pay  his  attorney  half  the 
amount  claimed,  will  authorize  a  jury  to 
infer  due  presentment.  South  and  North 
Ala.  R.  R.  Co.  V.  Brown,  18  Amer.  R'y  Rep,, 
166;  53  Ala,,  651.  1875.  See  South  and 
North  Ala.  R.  R.  Co.  v.  Hagood,  58  Ala., 
647.    1875, 


INJURIES  TO  EOMBiTIC   ANIMALS. 


569 


Statutory  Liability,  and  Decisions  under  Various  Statutes. 


516.  —  attorneys'  fees.  Section  6  of  the 
act  of  February  3,  1877,  which  requires  a 
reasonable  attorney's  fee,  not  exceeding  $30, 
to  be  assessed  by  the  court,  as  a  part  of  the 
costs  against  every  unsuccessful  appellant  in 
such  actions  (Code,  §  1715),  is  unconstitu- 
tional and  void.  South  and  North  Alabama 
R  R.  Co.  V.  Morris,  65  Ala.,  193.     1880. 

517.  —  canstitutional  law.  The  "act  to 
define  and  regulate  the  liabilities  of  railroad 
companies,"  approved'February  11,  1853,  and 
carried  from  the  Revised  Code  into  the  Code 
of  1876  as  section  1704,  is  not  distinguishable 
in  principle  from  the  similar  provision  ill  the 
act  of  1877 ;  and  although  in  the  case  of  Nash- 
ville and  Chattanooga  R.  R.  Co.  v.  Peacock, 
25  Ala.,  339,  it  veas  held  that  the  liability  was 
not  absolute,  but  that  circumstances  tending 
to  show  that  the  killing  was  the  result  of  ac- 
cident, which  could  not  have  been  avoided 
by  the  exercise  of  skill  and  care,  could  be 
shown  in  defense,  such  is  not  a  fair  and 
natural  interpretation  of  the  language.  The 
act  is  unconstitutional.  Zeigler  v.  South  and 
North  Ala.  R.  R.  Co.,  58  Ala.,  594,  1877;  30 
Amer.  R'y  Rep.,  463. 

518.  —  limitation.  A  claim  or  demand 
against  a  railway  company,  for  damages  on 
account  of  stock  killed  by  its  trains,  must 
be  presented  to  some  one  of  the  company's 
agents,  or  suit  thereon  must  be  brought 
within  sixty  days  after  the  injury  was  done 
(Code,  §  1701) ;  and  where  the  case  is  tried 
before  the  court  without,  the  intervention  of 
a  juiy,  the  amount  claimed  being  less  than 
|20,  and  the  statute  is  pleaded  in  defense,  it 
is  error  to  render  judgment  for  the  plaintiff 
without  proof  of  such  presentment  or  com- 
mencement of  suit.  South  and  North  Ala- 
bama R.  R.  Co.  V.  Reid,  66  Ala.,  350.     1880. 

519.  —  An  action  for  damages  against  a 
railway  company  for  an  injury  to  stock  or 
cattle  caused  by  negligence,  there  being  no 
contract  between  the  parties,  must  be  com- 
menced within  one  year  from  the  time  of 
the  injury  (Code,  g  3331,  subd.  6),  the  claim 
liaving  been  presented  within  sixty  days. 
Hess  V.  Central  R.  R:  and  Banking  Co.,  66 
Ala.,  472.    1880. 

520.  Arkansas.  The  statute  (act  of  Feb- 
ruary 8,  1875)  giving  double  damages  for 
stock  killed  by  railroad  trains  when  the  stock 
is  not  posted  as  required  by  the  statute  does 


not  except  from  the  benefit  of  that  clause 
the  owner  who  has  actual  notice  of  the  kill- 
ing without  the  posting,  and  the  court  can- 
not except  him.  Memphis  and  Little  Rock 
R.  R.  Co.  V.  Carlley,  3a  Ark.,  246.     1883. 

521.  Colorado.  Section  3  (General  Laws 
1877,  p.  850)  fixes  the  liability  of  railway 
companies  for  stock  killed  by  their  trains, 
and  §  3  was  designed  to  regulate  the  pro- 
ceedings under  the  act.  The  failure  of  the 
owner  of  stock  killed  to  have  the  value  ap- 
praised before  bringing  suit  is  proper  subject 
matter  of  plea  in  abatement.  Such  defense 
being  of  a  dilatoi'y  character,  an  omission 
to  interpose  the  same  at  the  earliest  opportu- 
nity must  be  regarded  as  a  waiver.  Atchison, 
Topeka  and  Santa  Fe  R.  R.  Co.  v.  Lujan,  6 
Colo.,  338.     1883. 

522.  Georgia.  Where  the  evidence  as  to 
the  diligence  used  by  railway  employes  was 
conflicting,  the  presumption  of  negligence 
being  in  all  cases  against  the  company,  and 
the  jury  find  for  the  plaintiff,  and  the  pre- 
siding judge  is  satisfied  with  the  verdict, 
this  court  will  not  interfere.  Oa.  R.  R.  and 
Banking  Co.  v.  Cox,  64  Ga.,  619,  1880;  Wool- 
folk  V.  Macon  and  Augusta  R.  R.  Co.,  56 
ib.,  457,  1876. 

623.  —  Where,  under  the  statute,  the 
plaintiff  claimed  expenses  of  litigation,  it 
was  held  not  to  be  erroneous  to  permit  him 
to  show  that  he  had  offered  to  settle,  and 
that  the  company  only  offered  $30.  So  held, 
partly  upon  the  ground  that  the  verdict  ^as 
not  for  more  than  the  actual  value  of  the  ani- 
mal. Selma,  Rome  and  Dalton  R.  R.  Co.  v. 
Fleming,  48  Ga.,  514.     1873. 

524.  Illinois.  The  owner  of  a  horse,  who 
voluntarily  permits  the  same  to  run  at  large  . 
contrary  to  law,  cannot  recover  of  a  railway 
company  for  the  killing  of  the  same  by  one 
of  its  trains,  upon  the  ground  that  such  com- 
pany has  failed  to  fence  its  track  at  the 
place  where  the  animal  is  killed.  Peoria, 
Pekin  and  Jacksonville  R.  R.  Co.  v.  Champ, 
75  111.,  577.     1874. 

525.  —  Damages  under  the  statute  can 
only  be  recovered  in  case  of  an  actual  col- 
lision with  the  cars  or  locomotive.  Sehertz 
V.  Indianapolis,  Bloomington  and  Western 
R'y  Co.,  107  111.,  577,  1883;  Chicago  and 
Northwestern  R'y  Co.  v.  Taylor,  8  Bradwell 
(111.),  108,  1880. 
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526.  Indiaim. ,  In  an  action  under  the 
statute,  the  plaintiff  must  prove  that  his 
stocl£  was  struck  by  a  train  of  the  defend- 
ant. Louisville,  New  Albany  and  Chicago 
R'y  Co.  V.  Smith,  58  Ind.,  575,  1877;  19 
Amer.  R'y  Rep.,  18. 

527.  — The  evidence  sliowed  that  the  de- 
fendant's cars  struck  one  only  of  two  ani- 
mals, which  were  tied  together,  and  dragged 
them  both  along  the  track  so  as  to  kill  both. 
Held,  that  the  plaintiff  was  not  entitled  to 
recover  for  the  animal  which  had  not  been 
struck  by  the  cars.  Jeffersonville,  etc.,  R. 
R.  Co.  V.  Downey,  61  Ind.,  387.     1878. 

628.  —  common  law  liability.  On  the 
trial  of  a  statutory  action  for  killing  etook, 
instructions  to  the  jury,  applicable  only  to 
an  action  therefor  at  eommon  law,  are  erro- 
neous. Jeffersonville,  etc.,  R.  R.  Co.  v.  Lyon, 
55  Ind.,  477,  1876;  16  Amer.  R'y  Rep.,  350. 

529.  —  fright.  A  railway  company  is  not 
liable,  under  the  statute  (1  R.  S.  1876,  p.  751), 
for  the  injury  or  death  of  animals  resulting 
from  fright  at  the  locomotives,  cars  or  car- 
riages of  the  company.  Baltimore,  Pitts- 
burgh and  Chicago  R'y  Co.  v.  Thomas,  60 
Ind.,  107.     1877. 

530.  —  judgment;  manner  of  enforce- 
ment. Where,  upon  an  appeal,  a  party  has 
obtained  a  judgment  in  the  circuit  court 
against  a  railway  company  for  damages  for 
the  injury  of  his  stock,  under  the  act  of 
March  4,  1863,  the  judgment  plaintiff,  al- 
though his  case  is  not  within  the  letter  of 
the  statute,  may  enforce  the  collection  of 
his  judgment  in  the  manner  provided  in  g  5 
of  said  act,  by  proceedings  against  the  de- 
fendant's agents.  Ft.  Wayne,  Muncie  and 
Cincinnati  R.  R.  Co.  v.  Clark,  59  Ind.,  191. 
1877. 

531.  —  jurisdiction.  If  upon  the  trial  of 
an  action  originating  in  the  circuit  court  to 
recover,  under  the  statute  (1  R.  S.  1876, 
p.  753),  for  stock  killed,  the  jury  find  that  the 
value  of  the  stock  killed  was  leas  than  $50, 
the  court  should  at  once  dismiss  the  cause, 
notwithstanding  the  fact  that  the  complaint 
alleges  such  value  to  have  been  in  excess  of 
$50.  Louisville,  New  Albany  and  Chicago 
R'y  Co.  V.  Johnson,  67  Ind.,  546,  1879;Pej?n- 
s}/lvania  Co.  v.  Trimble,  75  Ind.,  378,  1881. 

-  582.  Iowa.     The     words    "running    at 
large,"  used  in  the  statute,  imply  that  the 


stock  they  are  used  to  describe  is  not  under 
the  control  of  the  owner.  Hammond  v. 
Chicago  and  Northwestern  R.  R.  Co.,  43  la., 
168,  1876;  14  Amer.  R'y  Rep.,  413. 

533.  —  A  liorse  that  has  escaped  from 
control  and  is  at  liberty,  although  it  has  on 
a  halter  and  bridle,  is  running  at  large, 
within  the  meaning  of  the  statute.  Welsh 
v.  Chicago,  Burlington  and  Quiney  B.  B. 
Co.,  53  la.,  633,  1880;  31  Amer.  R'y  Rep, 
181. 

634.  —  contributory  negligence.  A  rail- 
road company  is  liable  for  injuries  to  stock 
caused  by  its  negligence  where  the  plaintiff 
has  contributed  to  the  injury  no  further  than 
merely  permitting  his  stock  to  run  at  large. 
Searles  v.  Milwaukee  and  St.  Paul  B'y  Co., 
35  la.,  490,  1872;  6  Amer.  R'y  Rep.,  534. 

536.  — notice  and  aflidavit.  The  original 
affidavit  describing  the  injury  must  be 
served  on  the  I'ailway  company  to  render  it 
liable  to  double  damages.  A  copy  is  insufS- 
cient.  Cole  v.  Chicago  and  Northwestern  B. 
R.  Co.,  38  la.,  311,  1874;  Campbell  v.  Chi- 
cago, Rock  Island  and  Paoiflc  R.  R,  Co.,  35 
la.,  334,  1873;  5  Amer.  R'y  Rep.,  539. 

636.  —  In  an  action  against  a  railroad 
company  for  killing  stock,  where  the  affida- 
vit of  injury  alleged  that  it  occurred  be- 
cause defendant  had  "fenced  up  tlie  cross- 
ing," it  was  held  that  the  affidavit  would 
estop  plaintiff  to  claim  double  damages, 
which  the  statute  allows  only  for  "want  of 
fence."  Davis  v.  Chicago,  Rock  Island  and 
Pacific  R.  R.  Co.,  40  la.,  393,  1875;  8  Amer. 
R'y  Rep.,  407. 

537.  —  Proof  of  the  service  of  notice  and 
affidavit  of  loss,  to  entitle  plaintiff  to  double 
damages,  may  be  made  by  copies  shown  to 
be  coiTect,  without  notice  to  the  defendant 
to  produce  the  originals.  Smith  v.  Kansas 
City,  St.  Joseph  and  Council  Bluffs  B.  B. 
Co.,  58  la.,  632,  1883;  Brentner  v.  Chicago, 
Milwaukee  and  St.  Paul  R'y  Co.,  ib.,  635, 
1883. 

538.  —  A  return  of  service  on  a  notice  of 
a  claim  for  stock  killed  on  a  railroad,  which 
recited  that  service  was  made  upon  the  "sta- 
tion agent  of  the  road,"  at  a  certain  place, 
was  held  sufficient.  Welsh  v.  Chicago,  Bur- 
lington and  Quiney  R.  B.  Co.,  53  la,,  032, 
1880;  31  Amer.  R'y  Rep.,  181. 

589.  —  To  authorize  a  recovery  against  a 
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railroad  company  for  double  damages  for 
stock  killed  or  injured  under  ch.  169,  Laws 
of  1863,  it  is  not  necessary  that  the  affidavit 
of  Injury  should  be  made  by  the  claimant 
himself.  It  may  be  made  by  others  cogni- 
zant of  the  fact.  Henderson  v.  St.  Louis, 
Kansas  City  and  Northern  Ry  Co.,  36  la., 
387.    1873. 

540.  —  The  affidavit,  served  for  the  pur- 
pose of  entitling  claimant  to  double  damages 
for  stock,  killed  by  a  railroad  train,  need  not 
specifically  designate  the  place  where  the 
injury  was  dQne.  The  jurat  to  such  affida- 
vit may  be  amended  w^ithin  such  reasonable 
time  as  not  to  cause  essential  injury  to  the 
other  party,  and  the  notice  of  claim  and  the 
accompanying  affidavit  may  be  served  by  the 
plaintiff  or  any  other  person.  Muncthenk  i\ 
Central  Iowa  It'y  Co.,  57  la.,  718,  1883;  11 
Amer.  &  Eng.  R.  R.  Cases,  463. 

541.  —  It  is  not  essential  that  the  notice 
and  affidavits  required  to  be  served  upon 
the  railroad  company,  where  damages  are 
claimed  for  stock  killed,  should  contain 
anything  more  than  a  statement  of  the 
claim  and  the  fact  of  the  injury.  Maokie 
V.  Central  B.  R.  of  Iowa,  54  la.,  549. 
1880. 

542.  —  stock  not  actually  struck  Ijj 
train.  Where  stock  is  Injured  on  a  railroad 
which  is  unfenced,  it  is  a  question  for  the 
jury  whether  or  not  the  injury  was  caused 
by  the  negligence  of  the  railroad  company. 
It  is  not  necessary  that  stock  should  have 
been  actually  sti-uck  by  a  train  to  authorize 
a  recovery  under  the  statute.  Kraus  v. 
Burlington,  Cedar  Rapids  and  Northern  Ry 
Co.,  55  la.,  338.    1880. 

543.  Kausas.  The  purpose  and  scope  of 
the  law  of  1874,  requiring  all  railroad  com- 
panies whose  roads  are  unfenced  to  pay  for 
injuries  done  to  stock  by  their  engines  and 
cars,  was  to  obviate  the  necessity  of  inquiring 
into  the  mere  negligence  of  the  owners  of  the 
stock,  or  of  the  parties'  in  charge  of  the 
trains.  Where  cattle  get  upon  the  track  at 
a  place  where  the  road  can  and  ought  to  be 
fenced,  and,  without  any 'wanton  or  wilful 
act  of  the  owners  or  persons  in  charge,  are 
there  injured  by  a  passing  train,  the  law  ap- 
plies, and  the  company  is  responsible  for  the 
injury.  Hopkins  v.  Kansas  Pacific  Ry  Co., 
18   Kans.,    463.      1877.      But    see    Central 


Branch  Union  Pacific  R.  R.  Co.  v-.  Lea,  30 
Kans.,  353.     1878. 

544.  —  Ch.  93  of  the  Laws  of  1870  has 
changed  the  law  in  this  state  in  reference  to 
the  liability  of  railway  companies  for  in- 
juries done  by  their  trains  to  cattle  on  the 
track.  In  an  action  for  such  injuries  it  is 
not  error  to  instruct  the  jury  that  the  com- 
pany must  exercise  ordinary  cai-e,  and  is 
responsible  for  ordinary  negligence.  St. 
Joseph  and  Denver  R.  R.  Co.  v.  Grover,  11 
Kans.,  303.     1873. 

545.  —  attorney's  fee.  On  the  trial  of 
an  action  under  the  Stock  Law  of  1874,  the 
opinion  of  a  witness  as  to  the  value  of  the 
services  rendered  by  the  plaintiff's  attorney 
in  prosecuting  the  case  is  competent,  if  such 
opinion  is  founded  upon  the  character  of  the 
case  set  out  in  the  bill  of  particulars  filed  in 
the  action,  or  upon  a  hypothetical  case  put 
to  the  witness  corx'esponding  with  the  real 
case.  Central  Branch  Union  Pacific  R.  R. 
Co.  V.  Nichols,  34  Kans.,  243.     1880. 

546.  —  An  action  was  brought  before  a 
justice  of  the  peace  under  ch.  94  of  the  Laws 
of  1874,  to  recover  of  a  railroad  company 
the  value  of  certain  stock  killed  by  one  of 
its  trains.  The  company  recovered  judg- 
ment before  the  justice.  On  appeal,  the 
plaintiff  recovered  judgment,  and  in  it  the 
district  court  included  the  fees  of  the  plaint- 
iff's attorney  on  the  trial  before  the  justice ; 
held,  no  error.  Missouri  River,  Fort  Scott 
and  Gulf  B.  B.  Co.  v.  Shirley,  20  Kans., 
660,  1878 ;  Central  Branch  Union  Pacific  R. 
R.  Co.  V.  Young,  31  ib.,  533,  1879;  Same  v. 
Holcbmb,  31  ib.,  533,  1879. 

547.  —  bridges.  A  railway  track,  being 
unfenced,  two  mares  belonging  to  E.  got 
on  to  it,  and,  walking  along,,  attempted  to 
cross  a  bridge.  The  bridge  being  built  of 
ties,  with  open  spaces  between,  their  legs 
slipped  into  these  open  spaces  and  the  ani- 
mals became  fastened  in  the  bridge,  receiv- 
ing injuries  therefrom.  There  was  negli- 
gence, as  the  jury  found,  on  the  part  of  the 
company  in  the  construction  of  the  bridge^  , 
causing  these  injuries.  Afterward,  a  train 
approaching  found  the  animals  still  fastened 
to  the  bridge.  The  train  men  proceeded  to 
remove  them  therefrom,  and  in  so  doing  the 
animals  sustained  stiU  further  injuries. 
Held,  that  the  injuries  done  in  removing  the 
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y  animals  from  the  track  were  done  in  operat- 
ing the  road,  within  the  meaning  of  the  law 
of  1874.  Held,  further,  that  the  injuries  re- 
sulting fi-om  the  animals  falling  into  the 
bridge  were  not  within  the  scope  of  that  act, 
although  the  company  might  be  liable  there- 
for on  account  of  its  negligence.  And 
further,  that  where  there  was  nothing  in  the 
record  by  which  this  court  could  apportion 
the  damage  resulting  from  these  two  dif- 
ferent injuries,  no  apportionment  could  be 
made  of  attorney  fees  allowed  on  the  total 
recovery,  and  they  must  be  stricken  out  al- 
together. Atchison,  Topeka  and  Santa  Fe 
R.  R.  Co.  V.  Edwards,  20  Kans.,  531,  1878; 
aO  Amer.  R'yRep.,811. 

548.  —  collision  not  necessary  to  re- 
covery. Under  that  statute  no  actual  col- 
lision between  the  engine  and  the  animal 
injured  is  essential  to  liability.  It  is  enough 
if  the  injury  occurs  in  the  operating  of  the 
railroad,  and  as  a  direct  result  therefrom. 
Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.  v. 
Jones,  20  Kans.,  527,  1878;  20  Amer.  R'y 
Rep.,  308. 

549.  —  constitutional  law.  Ch.  94  of  the 
Laws  of  1874,  relating  to  the  killing  or 
wounding  of  stock  by  railroads,  is  constitu- 
tional and  valid.  Kansas  Pacific  R'y  Co.  v. 
Mower,  16  Kans.,  573,  1876;  9  Amer.  R'y 
Rep.,  400;  Atchison  and  Nebraska  R.  R.  Co. 
V.  Harper,  19  Kans.,  529,  1878. 

550.  —  Under  the  general  police  power  of 
the  state,  the  legislature  has  the  power  to 
require  railroad  companies  to  fence  their 
tracks,  and  to  make  them  liable  for  the  value 
of  all  stock  killed  by  their  trains  in  conse- 
quence of  a  failure  to  so  fence.  Kansas  Pa- 
cific R'y  Co.  V.  Mower,  16  Kans.,  573.    1876. 

551.  —  Section  3  of  said  chapter  94  of  the 
Laws  of  1874,  giving  "a  reasonable  attorney 
fee  "  to  the  plaintiff,  in  case  of  a  recovery, 
for  the  prosecution  of  his  suit  against  a  rail- 
road corporation  for  the  value  of  stock  killed 
or  injured,  is  constitutional.  Such  pro 
vision  may  seem  h^rsh  or  rigorous,  but  it  is 
in  the  nature  of  a  penalty,  and  is  not  beyond 
the  power  of  the  legislature.    lb. 

552.  —county.  The  landings  read,  "That 
plaintiff  resided  about  three-quarters  of  a 
mile  from  the  railroad  of  the  defendant,  in 
the  county  of  D.,"  and  then  state  the  cir- 
cumstances of  the  injury,  which  took  place 


as  he  was  riding  toward  a  spring  on  the 
oppositp  side  of  the  railroad,  and  about 
sevonty-flve  yards  therefrom.  Held,  that  a 
general  conclusion  and  judgment  in  favor 
of  the  plaintiff  will  not  be  reversed  on  the 
ground  that  it  does  not  appear  that  the  ani- 
mal was  killed  in  the  county  of  D.  Kansas 
City,  Lawrence  and  Southern  R.  R.  Co.  v, 
Phillibert,  25  Kans.,  583.    1681. 

553.  —  demand.  Under  the  special  statute 
of  1874,  imposing  liability  ...  on  rail- 
road companies  for  stock  killed,  a  demand 
made  upon  the  general  superintendout  of  a 
railway  company  is  a  sufficient  doraand 
upon  the  company.  Central  Branch  Union 
Pacific  R.  R.  Co.  v.  Ingram,  30  Kans.,  66, 
1878;  19  Amer.  R'y  Rep.,  218. 

554.  —  A  demand  under  the  act  of  1874  is 
sufficient,  if  made  upon  one  who  is  the 
"stock  and  claim  adjuster,"  and  authorized 
to  settle  for  stock  killed.  Union  Trust  Co. 
V.  Kendall,  30 Kans.,  515,  1878;  30  Amer.  R'y 
Rep.,  294. ' 

555.  —  Where  the  evidence,  tending  to 
show  a  demand  for  the  killing  of  stock,  under 
the  statute,  is  conflicting,  and  suffloiont 
evidence  is  given  on  the  trial  to  sustain  the 
demand,  the  finding  of  the  trial  court  that  a 
demand  was  made  will  be  upheld.,  Kansas 
City,  Fort  Scott  and  Gulf  R.  R.  Co.  v.  Mc- 
Henry,  24  Kans.,  501.     1880. 

556.  —  To  sustain  an  action  under  chap- 
ter 94  of  the  Laws  of  1874,  against  a  railroad 
company,  for  the  killing  of  stock,  there 
must  be  proof  of  a  demand  in  accordance 
with  the  provisions  of  section  2  of  said  act. 
Kansas  Pacific  R'y  Co.  v.  Ball,  19  Kane., 
535.  1878.  See  Kansas  City,  Ft.  Scott  and 
Qulf  R.  R.  Co.  V.  Frazier,  23  Kans.,  698, 
1880 ;  Kansas  Pacific  R'y  Co.  v.  Taylor,  23 
ib.,  730,  1880. 

557.  — Under  the  act  of  1874,  a  demand 
must  be  made  of  the  railroad  company,  but 
this  demand  "may  be  made  of  any  ticket 
agent  or  station  agent  of  such  company,"'  and 
the  demand  may  be  made  orally.  Hence, 
when  such  demand  is  made,  what  the  agent 
says  at  the  time  concerning  the  matter  may 
be  given  in  evidence  against  the  company. 
The  agent's  statements,  made  at  such  time 
and  concerning  such  matter,  are  admissions 
within  the  scope  of  his  authority  and  a  part 
of  the  res  gesfoe.    Where  a  proper  oralde- 
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mand  is  first  proved,  ^ind  no  evidence  is  at 
any  time  introduced  tending  to  disprove  the 
same,  it  is  not  material  error  for  the  court  to 
permit  the  plaintiff  to  show,  by  incompetent 
evidence,  that  a  written  demand  was  also 
made.  Central  Branch  Union  Pacific  R.  R. 
Co.  V.  Butman,  S3  Kans.,  639.     1879. 

558.  —  Where  it  was  shown  that  the  de-* 
mand  for  the  value  of  the  stock  alleged  to 
have  been  kiUed  was  made  only  in  writing, 
and  this  demand  was  proved  on  the  trial  of 
the  case,  only  by  the  introduction  in  evidence 
of  a  copy  of  the  written  demand,  and  this 
was  done  over  the  objections  of  the  defend- 
ant, but  by  the  permission  of  the  court,  with- 
out any  foundation  for  the  introduction  of 
secondary  evidence  having  first  been  laid, 
lield,  error.  Central  Branch  Union  Pacific 
R.  R.  Co.  V.  Walters,  24  Kans.,  504.    1880. 

559.  —  herd  law.  In  a  herd  law  county, 
an  animal  belonging  to  plaintiff  strayed  upon 
the  railroad  track  of  defendant,  and  was 
killed  by  one  of  its  trains.  The  track  was 
unfenced.  PlaintifiE  had  picketed  the  ani- 
mal in  an  inclosed  field,  and  had  taken  rea- 
sonable pi-ecautions  to  keep  it  confined,  and 
prevent  it  from  running  at  large,  but  it  had 
broken  loose,  without  any  fault  or  neglect 
on  his  part.  Held,  that  the  company  was 
liable  for  the  value  of  the  animal.  Kansas 
Pacific  R'y  Co.  v.  Wiggins,  34  Kans.,  588. 
1880. 

560.  —  Plaintiil  was  the  owner  of  a 
quarter  section  of  land,  through  which  ran 
the  defendant's  railroad.  The  quarter  sec- 
tion as  a  whole  was  inclosed  with  a  legal 
fence,  but  there  was  no  fence  along  the  de- 
fendant's road,  separating  the  right  of  way 
ft'om  the  rest  of  the  quarter  section.  The 
plaintiff  turned  his  mule  loose  in  this  quar- 
ter section,  and  during  the  night  time  it  was 
injured  by  the  defendant's  cars.  The  night 
herd  law  was  in  force  in  the  township  in 
which  the  land  was  situate.  Held,  that 
while  the  plaintiff  may  be  said  to  have  con- 
fined his  animal,  within  the  meaning  of  the 
statute,  as  to  all  parties  except  the  defendant, 
an  owner  of  part  of  the  premises  within  the 
inclosure,  he  cannot  be  held  to  have  so  con- 
fined it  as  to  the  defendant.  The  obligation 
of  the  plaintiflf  to  confine  his  animal,  and 
that  of  the  railroad  to  fence  its  right  of  way, 
are  of  equal  force,  and  the  railway  company 


is  not  liable  for  the  injury.     Kansas  Pacific 
R'y  Co.  V.  Landis,  24  Kans.,  406.     1880. 

561.  —  Where  it  clearly  appears  that 
plaintiff's  animals  were  killed  about  the 
hour  of  midnight,  a  verdict  for  the  plaintiff 
will  be  set  aside  as  against  the  evidence,  al- 
though it  was  coupled  with  a  special  finding 
that  the  jury  did  not  know  the  hour  at 
which  the  animals  were  injured,  the  ani- 
mals being  killed  "where  the  night  herd  law 
was  in  force.  Union  Pacific  R'y  Co.  v. 
Dyche,  38  Kans.,  200,  1882;  11  Amer.  &  Eng. 
R.  R.  Cases,  437. 

562.  —  liogs ;  running  at  large.  Where 
the  swine  killed  were  running  at  large  in 
violation  of  s.  46  of  the  stock  law,  Gen. 
Stat.-,  1011,  and  the  herd  law  of  1872,  page 
384,  held,  that,  d,s  the  animals  were  running 
at  large  when  killed,  the  presumption  is 
against  the  owner  that  they  were  at  large 
with  his  permission,  and  he  cannot  recover. 
Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.  v. 
Hegwir,  31  Kans.,  622.     1879. 

563.  — Leavenworth  reservation.  "The 
act  relating  to  killing  or  wounding  stock  by 
railroads "  is  operative  within  the  limits  of 
the  military  reservation  of  Leavenworth,  as 
the  act  has  not  been  abrogated  by  congi-ess, 
and  is  not  inconsistent  with  the  existing 
laws  of  the  United  States.  Chicago,  RocJe 
Island  and  Pacific  R.  R.  Co.  v.  McOlinn,  28 
Kans.,  374,  1883;  11  Amer.  &  Eng.  R.  R. 
Cases,  435. 

564.  Minnesota  —  constitutional  law. 
Gen.  St.  1878,  c.  34,  §  56,  which  provides  an 
extra  allowance  of  $10  in  justice's  court,  and 
double  costs  in  the  district  court  in  case 
of  recovery  in  this  class  of  actions  (except 
in  cases  of  a  previous  and  sufiBcient  tender 
by  the  defendant  corporation),  is  not  uncon- 
stitutional, but  is  a  legitimate  exercise  of 
legislative  discretion.  This  legislation  is 
not  liable  to  the  objection  that  it  is  unequal 
or  partial  legislation,  for  the  i-eason  that  it 
is  applicable  to  all  railroad  corporations  in 
the  state,  and  to  all  plaintiffs  claiming  dam- 
ages for  cattle  killed  through  their  negli- 
gence. Johnson  v.  Chicago,  Milwaukee  and 
St.  Paul  R'y  Co.,  39  Minn.,  425.     1882. 

565.  Missouri.  Under  §  43  of  the  Rail- 
road Act  (Wagn.  Stat.,  810-11)  no  recovery 
can  be  had  for  injuries  resulting  from  the 
negligent  management  of  the  locomotive  or 
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train.  For  that  purpose,  suit  must  be 
brought  under  §  5  of  the  Damage  Act. 
Cruichfidd  v.  St.  Louis.  Kansas  City  and 
Northern  B'y  Co.,  64  Mo.,  255.     1876. 

5C6.  —  animals  prohibited  from  run- 
ning: at  large.  It  is  no  defense  that  the 
animal  was  a  bull  and  subject  to  the  pro- 
visions of  §  5  of  tlie  act  passed  for  the  re- 
straint of  certain  animals  therein  named 
(Wagn.  Stat. ,  p.  194).  Schwarz  v.  Hannibal 
and  St.  Joseph  B.  R.  Co..  58  Mo.,  207,  1874; 
Owens  V.  Same,  ib.,  386,  1874;  Mumpower  v. 
Hannibal  and  St.  Joseph  B.  B.  Co.,  59  Mo., 
245,  1875. 

5G7.  —  checking'  speed.  The  failure  to 
stop  or  check  a  train,  in  order  to  avoid  a 
collision  with  stock  on  the  track,  does  not 
constitute  negligence,  where  such  stoppage 
or  checking  would  endanger  persons  and 
property  intrusted  to  the  railroad  for  trans- 
portation. Pryor  v.  St.  Louis,  Kansas  City 
and  Northern  B'y  Co.,  69  Mo.,  215.     1878. 

668.  —  constitutional  law.  In  giving  the 
penalty  to  the  owner  instead  of  the  public 
school  fund,  the  statute  is  not  in  conflict 
with  B.  ,5,  art.  9,  of  the  constitution  of  1865, 
which  provides  that  "  the  net  proceeds  of  all 
sales  of  lands  and  other  property  and  effects 
that  may  accrue  to  the  state  by  escheat, 
.  .  or  from  fines,  penalties  and  forfeitures," 
shall  go  to  the  public  school  fund ;  nor  with 
g  8,  art.  11,  of  the  constitution  of  1875,  which 
provides  that  "  the  clear  proceeds  of  all 
penalties  and  forfeitures,  and  of  all  fines  col- 
lected in  the  several  counties  for  any  breach 
of  the  penal  or  military  laws  of  the  state," 
shall  go  to  that  fund.  Both  of  these  pro- 
visions refer  only  to  such  fines,  penalties  and 
forfeitures  as  the  legislature  might  provide 
should  accrue  to  the  state.  Burnett  v.  At- 
lantic and  Pacific  R.  B.  Co.,  68  Mo.,  56,  1878; 
Cummings  v.  St.  Louis,  Iron  Mountain  and 
Southern  B'y  Co.,  70  ib.,  570,  1879. 

569.  —  Section  43  of  the  Railroad  Law 
(Wagn.  Stat.,  810),  making  railroad  com- 
panies liable  in  double  damages  for  stock 
killed  by  them  in  consequence  of  failure  to 
erect  and  maintain  fences,  is  not  obnoxious 
to  either  the  fifth  or  fourteenth  amendment 
to  the  constitution  of  the  United  States,  both 
of  which  prohibit  the  taking  of  property 
without  due  process  of  law.  Neither  is  it  in 
conflict  with  section  8,  article  11,  of  the  con- 


stitution of  Missouri  of  1875,  which  declares 
that  the  clear  proceeds  of  all  penalties  and 
forfeitures  shall  belong  to  the  public  school 
fund.  Spealman  v.  Missouri  Pacific  B'y  Co., 
71  Mo.,  434.     1880. 

570.  — engine  used  by  employe  outside 
his  line  of  duty.  A  railroad  company  is  not 
liable  for  stock  killed  by  one  of  its  locomo- 
tives which  was  at  the  time  being  used  by  a 
servant  of  the  company  without  authority, 
for  his  own  purposes,  and  outside  of  the 
line  of  his  employment.  Cousins  v.  Hanni- 
bal and  St.  Joseph  B.  B.  Co.,  66  Mo.,  573. 
1877. 

571.  — jurisdiction.  In  suit  begun  be- 
fore a  justice  of  the  peace  for  the  killing  of 
stock,  where  the  statement  fails  to  show  in 
what  township  the  killing  took  place,  the 
omission  is  not  cured  by  the  fact  that  tlie 
writ  shows  the  township  where  the  defend- 
ant is  served  and  the  justice  presides,  and 
in  which  the  cause  is  made  triable.  Haggard 
V.  Atlantic  and  Pacific  B.  B.  Co.,  63  Mo,, 
802.    1876.    . 

672.  —  The  statute  (Wagn,  Stat.,  809,  §  3) 
giving  justices  of  the  peace  concurrent 
jurisdiction  with  the  circuit  court  in  actions 
against  railway  companies  for  killing  of 
stock,  etc.,  confers  jurisdiction  on  the  for- 
mer to  give  judgment  for  double  the  amount 
of  damages  —  regardless  of  the  amount  — 
in  the  cases  mentioned  in  the  Damage  Act 
(Wagn.  Stat.,  310-11,  §  43).  Parish  v.  Mis- 
souri, Kansas  and  Texas  B.  B.  Co.,  63  Mo,, 
284,  1876;  20  Amer.  R'y  Rep.,  417. 

573.  —  Where  suit  is  brought  before  a 
justice  of  the  peace  against  a  railway  com- 
pany combining  a  claim  for  killing  a  horse 
with  a  claim  for  injuries  to  the  harness,  it 
must  be  instituted  under  subd.  3,  g  3,  art  I, 
of  the  act  touching  justices  of  the  peace 
(Wagn.  Stat.,  808-9);  and  judgment  for  the 
combined  injuries  must  be  limited  to  $50. 
Dillard  v.  St.  Louis,  Kansas  City  and  North- 
ern B.  B.  Co.,  58  Mo.,  69.     1874. 

674.  —  special  charter.  By  its  purchase 
on  February  5,  1872,  of  the  property,  "privi- 
leges, rights  and  franchises"  of  the  North 
Missouri  R.  R.  Co.,  under  the  act  of  Mai-ch 
34, 1870,  the  Missouri,  Kansas  and  Texas  R.  E. 
Co.  assumed  the  obligations  and  liabilities  im- 
posed and  obtained  the  rights  confened  on 
the  former  company  by  the  charter  amend- 
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ment  of  February  18, 1865,  and  was  not  sub- 
ject to  the  corporation  damage  law.  The 
legislature,  by  the  corporation  law,  did  not 
attempt  to  repeal  the  charter  of  the  North 
Missouri  E.  R.  Co.  Daniels  v.  St.  Louis, 
Kansas  City  and  Northern  B.  B.  Co.,  63  Mo., 
43.    1876. 

5 75.  —  trespassing  animals.  Senible, 
that  where  stock  of  a  third  party  trespass 
upon  the  land  of  a  proprietor,  adjoining  a 
railroad,  and  go  from  there  upon  the  road 
and  are  killed,  the  company  will  not  be 
liable  for  damages.  Ells  v.  Pacific  B.  B.  Co., 
55  Mo.,  278.     1874. 

576.  —  wliere  there  is  no  actual  collis- 
ion. A  railway  company  is  not  liable  in 
double  damages  under  §  43  of  the  Railroad 
Law  for  an  injury  to  stock  which  does  not 
result  from  direct  or  actual  collision  with 
the  engine  or  cars;  as,  for  instance,  where 
the  animal  is  killed  by  the  servants  of  the 
company  in  an  attempt  to  extricate  it  from 
a  trestle  into  which  it  has  fallen.  Seibert  v, 
Missouri,  Kansas  and  Texas  B'y  Co.,  72  Mo., 
565.    1880. 

577.  New  York  —  foreign  corporation. 
The  provision  of  the  act  of  1854  (oh.  389, 
Laws  of  1854),  amending  the  general  rail- 
road act,  which  requires  every  railroad  com- 
pany whose  line  is  open  for  use  to  erect  and 
maintain  fences  on  the  sides  of  its  road, 
and  declaring  it  liable  for  damages  to  cattle, 
in  case  its  fences  are  not  made  or  kept  in  re- 
pair, applies  to  a  foreign  corporation  which 
had,  prior  to  the  passage  of  said  act,  under 
and  by  virtue  of  an  act  of  the  legislature 
wherein  was  reserved  a  right  to  alter  or  re- 
peal, extended  its  road  within  the  state,  so 
far  as  such  road  is  opened  for  use  within  the 
state ;  and  it  is  liable  for  cattle  killed  which 
came  upon  its  track  through  a  defective 
fence,  although  the  cattle  were  trespassing. 
Purdy  V.  New  York  and  New  Haven  B.  B.  Co. , 
61  N.  Y.,  353,  1875;  13  Amer.  R'yRep.,  138. 

578.  North  Carolina.  In  an  action  for 
killing  certain  mules  of  the  plaintiff,  where 
negligence  is  established  by  force  of  the 
statute  (Bat.  .Rev.,  ch.  16,  s.  11),  it  can  only 
be  rebutted  by  showing  that  by  the  exercise 
of  due  diligence  the  stock  could  not  have 
been  seen  in  time  to  save  them.  Pippen  v. 
Wilmington,  Columbia  and  Augusta  B.  B. 
Co.,  75  N.  C,  54.    1876. 


579.  Ohio.  Where  live  stock  running  at 
large  without  the  owner's  fault  enter  the  in- 
closed field  of  another  person,  through  which 
a  railroad  passes,  and  thence  pass  upon  the 
railroad  by  reason  of  the  want  of  fences 
which  it  was  the  duty  of  the  company  to 
erect  so  as  to  separate  the  railway  from  the 
adjacent  lands,  such  owner  is  not  guilty, 
under  the  act  of  April  7,  1865  (S.  &  S.,  373), 
of  contributing,  by  his  own  wrong,  to  an  in- 
jury done  to  his  cattle  by  a  passing  train. 
Marietta  and  Cincinnati  B.  B.  Co.  v. 
Stephenson,  24  Ohio  St.,  48,  1873;  6  Amer. 
R'y  Rep.,  438;  Bailway  Co.  v.  Smith,  38  Ohio 
St.,  410,  1883. 

580.  —  The  owner  of  such  cattle  running 
at  large  is  not  guilty  of  a  breach  of  any 
duty  imposed  upon  him  by  the  act  of  April 
18,  1865  (S.  &  S.,  7),  if  they  beat  large  with- 
out the  omission  on  his  part  of  reasonable 
care.     lb. 

581.  Pennsylvania.  By  act  of  March  38, 
1868,  entitled  "An  act  for  the  protection  of 
farmers  and  ownei's  of  cattle,  horses,  sheep 
and  swine  along  the  line  of  railroads  in  the 
county  of  Warren,"  said  railway  companies 
are  required  to  erect  and  maintain  fences 
along  the  tracks  of  their  roads,  and  to  con- 
struct cattle-guards  at  all  the  public  road- 
crossings,  sufficient  to  keep  orderly  cattle 
from  straying  upon  said  tracks;  and  by  the 
act  of  April  17,  1869,  a  non-compliance  with 
these  requirements  renders  a  company  liable 
for  the  value  of  the  animal  injured  or  killed 
by  such  neglect.  The  plaintiff  was  pastur- 
ing his  cow  upon  land  near  to,  though  not 
directly  abutting  upon,  the  track.  The  cow 
escaped  from  the  inclosure,  and,  passing  out 
upon  a  public  road,  strayed  on  to  the  rail- 
road, where  there  were  no  guards,  and  was 
killed.  Held,  that  plaintiff  was  entitled  to 
recover.  Dunkirk  and  Allegheny  Valley  B. 
B.  Co.  V.  Mead,  90  Pa.  St.,  454,  1879;  1 
Amer.  &  Eng.  R.  R.  Cases,  166. 

582.  Tennessee.  The  statute  is  imperative 
that  the  whistle  must  be  sounded  and  the 
brakes  applied  when  an  animal  appears  on  the 
track  (Code,  §  1166).  ,  Nashville  and  Chatta- 
nooga B.  B.  Co.  V.  Thomas,  5  Heiskell 
(Tenn.),  362,  1871;  2  Amer.  R'y  Rep.,  433; 
Nashville  and  Chattanooga  B.  B.  Co.  v. 
Anthony,  1  Lea  (Tenn.),  516,  1878. 

583.  —  All  the  requirements  of  §  1166  of 
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the  Code  must  be  complied  with  when  "  any 
person,  animal  or  other  obstruction  "  appears 
upon  the  road,  if  it  be  possible  to  do  so ;  but 
if  from  sudden  appearance  upon  the  track 
it  be  impossible  to  comply  with  all  the  re- 
quirements, then  the  company  will  not  be 
liable.  JBast  Tenn.,  Va.  and  Qa.  R.  R.  Co. 
V.  Scales,  3  Lea  (Tenn.),  688.    1879. 

584.  —  If  a  train  is  moving  at  such  rate  of 
speed  that  to  reverse  the  engine  would  en- 
danger the  lives  of  the  passengers  or  those 
on  the  train,  the  engine-driver  is  not  required 
to  do  so,  although  thereby  the  accident  or 
collision  might  have  been  prevented.  Nash- 
ville and  Chattanooga  R.  R.  Co.  v.  Troxlee, 
1  Lea  (Tenn.),  520.     1878. 

585.  —  Although  a  collision  might  be 
avoided  by  a  reversal  of  the  engine,  yet  the 
engine-driver  is  not  bound  to  reverse  if  by  so 
doing  the  lives  of  persons  on  the  train  are 
endangered ;  but  the  fact  that  a  reversal 
would  be  injurious  or  hurtful  to  the  machin- 
ery is  no  excuse  for  non-compliance  with 
the  statute.  East  Tenn.,  ,Va.  and  Oa.  R.  R. 
Co.  V.  Selaer,  7  Lea  (Tenn.),  557.     1881. 

586.  — ^^  lookout.  "  Every  railroad  com- 
pany shall  keep  the  engineer,  fireman  or 
some  oilier  person  upon  the  locomotive, 
always  upon  the  lookout  ahead,"  etc.,  is 
not  to  be  construed  as  requiring,  for  the 
exoneration  of  the  company,  that  some- 
body on  the  locomotive  must,  throughout 
the  whole  trip,  have  been  literally  always 
upon  the  lookout.  It  is  sufficient  if  the 
precaution  was  being  observed  when  the  ac- 
cident happened  (Code,  g  1166).  Louisville 
and  Nashville  R.  R.  Co.  v.  Stone,  7  Heiskell 
(Tenn.),  468.     1873. 

587.  —  If  the  headlight  of  a  train  running 
at  night  is  so  obscured  by  rain  or  other  nat- 
ural causes  that  the  "lookout"  cannot  see 
ahead,  there  being  no  defect  in  the  headlight 
or  fault  on  the  part  of  those  in  charge  of  the 
train,  it  is  error  to  instruct  the  jury  that  the 
company  is,  without  more,  liable  for  all  the 
consequences  because  of  running  the  train 
on  such  a  night.  Louisville  and  Nashville 
R.  R.  Co.  V.  Melton,  3  Lea  (Tenn.),  363.  1879. 

588.  —  The  plaintiff's  mule  was  run  over 
and  killed.  On  the  trial,  the  company 
proved  that  the  engineer  was  on  the  look- 
out ahead;  that  he  saw  the  mule  when  it 
dashed  into  the  road ;  that  he  immediately 


sounded  the  whistle;  and  that  one  of  the 
brakes  was  put  down ;  but,  as  to  whether 
the  other  two  brakes  were  put  down  or  not, 
no  proof  was  made.  Held,  that  to  exempt 
itself  from  damages,  it  was  incumbent  on 
the  company  to  show  that  all  throe  brakes 
were  put  down  (Code,  §  1169).  Memphis  and 
Charleston  R.  R.  Co.  v.  Smith,  0  Heiskell 
(Tenn.),  860,  1873;  20  Amer.  E'y  Rep.,  60. 

XIII.   General  maiters. 

589.  Appraisal ;  ncconiit  stated.  An  ac- 
count stated  cannot  be  based  on  an  appraisal 
of  stock  where  it  does  riot  appear  that  both 
parties  mutually  agreed  on  the  appraisers,  or 
recognized  them  as  authorized  to  bind  them 
by  their  action.  Chicago  and  Canada 
Southern  Ry  Co.  v.  Peters,  45  Mich,,  636. 
1881. 

590.  Bridges  and  cnlrerts.  A  horse  went 
upon  defendant's  track,  which  was  not 
fenced,  before  a  train,  and  ran  ahead  of  the 
train  until  it  fell  into  a  bridge  and  received 
injuries  from  which  it  died ;  there  was  but 
a  single  narrow  passage  down  the  fill  of  the 
road  affording  an  avenue  of  escape  between 
the  point  where  the  horse  went  upon  the 
track  and  the  bridge;  the  train  was  stopped 
before  it  reached  the  horse.  Held,  that  the 
railroad  company  was  liable.  Young  v.  St. 
Louis,  Kansas  City  and  Northern  R'y  Co., 
44  la.,  173.    1876. 

591.  —  The  liability  of  a  railway  company 
for  injuries  to  stock,  under  §  1289  of  the 
Code,  attaches  when  the  want  of  a  fence,  in 
connection  with,  the  acts  of  the  company's 
agents,  istheproximate  cause  of  the  injuries. 
lb. 

592.  —  Plaintiff's  horse  went  upon  the 
defendant's  tracks,  at  a  place  where  a  part 
of  the  fence  was  down,  and  ran  upon  a 
bridge,  where  his  feet  slipped  between  the 
timbers,  causing  him  to  fall  and  break  his 
leg  and  rendering  it  necessary  to  kill  him. 
Held,  that  the  defendant  was  liable  for  the 
damages,  under  the  acts  requiring  railway 
corporations  to  erect  and  maintain  fences  on 
the  sides  of  their  tracks,  and  making  them 
liable  for  a  failure  so  to  do,  for  "  all  damages 
which  shall  be  done  by  their  agents  or  en- 
gines to  cattle,  horses  or  other  animals." 
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Knight  v.  New  York,  Lake  Erie  and  Western 
B.  B.  Co.,  30  Hun  (N.  Y.),  415.     1883. 

593.  —  Where  a  horse  feeding  near  a  rail- 
road became  frightened  at  the  noise  of  an 
approaching  train,  and  jumping  upon  the 
track  ran  along  ahead  of  the  train  until  he 
fell  into  an  open  culvert,  over  which  the 
road  passed,  and  was  killed,  and  all  proper 
means  were  used  by  the  engineer  to  prevent 
a  collision,  held,  that  the  company  was  not 
liable.  Brothers  v.  Railroad  Co.,  5  So.  Car., 
55.    1873. 

594.  —  A  railway  company  acquiring  a 
right  of  way  over  lands  is  not  bound  to 
plank  or  cover  a  culvert  or  drain,  so  as  to 
prevent  cattle  from  getting  fastened  therein, 
and  is  not  responsible  for  the  killing  by  its 
trains  of  cattle  thus  fastened,  if  it  be  shown 
that  the  company  was  duly  diligent  to  pre- 
vent its  trains  from  injuring  them.  Memphis 
and  Charleston  B.  B.  Co.  v.  Lyon,  62  Ala., 
71.    1878. 

695.  —  Where  stock  frightened  at  a  run- 
ning train  runs  upon  a  culvert  instead  of 
leaving  the  track,  and  is  injured  by  a  fall, 
the  parties  in  charge  of  the  train  are  not 
guilty  of  negligence  for  not  stopping  it  be- 
fore the  injury  occurred,  if  it  was  not  to 
have  been  foreseen  or  anticipated  by  them  as 
a  natural  or  probable  consequence  of  not 
stopping,  that  the  stock  would  attempt  to 
pass  over  the  culvert  or  be  injured.  Hot 
Springs  B.  B.  Co.  v.  Newman,  36  Ark.,  607. 
1880. 

59e.  Oommon  law  liability.  Upon  the 
approach  of  a  train  the  horses  ran  along  the 
side  of  the  track  a  long  distance,  and  were 
forced  upon  the  track  by  an  embankment, 
aud  were  driven  Into  a  bridge,  and  some  of 
them  were  injured  by  the  train,  its  speed 
not  having  been  slackened,  but  having  been 
increased;  and  the  remaining  horses  were 
injured  on  the  bridge  by  another  train  which 
followed  in  a  few  minutes,  the  engine-driver 
of  which  did  not  discover  the  horses  until 
he  was  near  them,  though  the  conductor 
jumped  off  the  train,  and  the  fireman  de- 
serted his  post,  and  when  the  signal  was 
given  there  was  no  person  to  apply  the 
brakes.  Held,  that  the  company  was  guilty 
of  negligence.  Toledo,  Wabash  and  West- 
«^  Ky  Co.  V.  MUligan,  53  Ind.,  505. 
1876. 
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597.  Contribution  against  wrong-doers. 

While  it  is  a  general  rule  that  contribution 
cannot  be  enforced  as  between  joint  wrong- 
doers, there  are  exceptions  to  the  rule ;  and 
where  defendant  wrongfully  removed  a  gate 
which  plaintiff  had  erected  to  keep  live  stock 
off  its  right  of  way  over  defendant's  land, 
whereby  the  animal  of  a  third  party  got 
upon  plaintiflf's,  track  and  was  killed  by  a 
train,  and  plaintiff,  on  account  of  its  negli- 
gence in  not  having  the  gate  replaced,  was 
compelled  to  pay  the  value  of  the '  horse  to 
the  owner  thereof,  held,  that  plaintiff  was 
entitled  to  recover  of  the  defendant  the 
amount  so  paid  for  the  horse.  Chicago  and 
Northwestern  B'y  Co..  v.  Dunn,  59  la.,  619. 
1883. 

598.  Cuts;  falling  of  animals.  A  rail- 
way company  is  not  required,  within  the 
limits  of  a  city,  to  place  guards  around  a 
cut,  away  from  a  public  thoroughfare,  to 
prevent  animals,  grazing  near  the  cut  in 
violation  of  law,  from  falling  down  the 
bank.  Clary  v.  Burlington  and  Missouri 
River  'r.  B.  Co.,  14  Neb.,  233,  1888;  11 
Amer.  &  Eng.  R.  R.  Cases,  493. 

599.  Efforts  to  prevent  injury  to  train. 
Necessary  efforts  made  by  the  agents  of  a 
railway,  after  the  discovery  of  cattle  on  the 
track,  to  save  the  train  and  passengers  from 
the  threatened  danger,  would  not  render  the 
company  liable  even  tliough  they  might  re- 
sult in  injury  to  the  cattle.  Owens  v.  Han- 
nibal and  si.  Joseph  R.  R.  Co.,  58  Mo.,  386, 
1874;  9  Amer.  R'y  Rep.,  19. 

600.  Excavations  beside  railway;  ice. 
The  law  does  not  require  a  railway  company 
to  keep  the  excavations  along  the  sides  of 
its  track  free  from  water  and  ice,  and  it  will 
not  be  liable  for  stock  killed  in  consequence 
of  ice  therein  so  as  to  prevent  escape  from 
the  track  over  the  same.  Peoria  and  Rock 
Island  R'y  Co.  v.  MeClenahan,  74  IlL,  435. 
1874. 

601.  Fright  of  animals.  A  herd  of  plaint- 
iff's beasts  were  being  driven,  at  11  P.  M., 
along  an  occupation  road  to  some  fields. 
The  road  crossed  a  siding  of  the  defendant's 
railway  on  a  level,  and  while  the  cattle  were 
crossing  the  siding  the  defendant's  employes 
negligently  sent  some  trucks  down  an  in- 
cline into  the  siding,  which  separated  the 
cattle  from  the  drovers  and  frightened  them. 
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und  they  rushed  away.  Six  of  them  were 
ultimately  found  at  between  8  and  4  A.  M., 
lying  dead  or  dying  on  another  part  of  the 
railway ;  and  it  appeared  that  they  had  gone 
along  the  occupation  road  up  to  a  garden 
:ind  orchard  about  a  quarter  \i  a  mile 
from  the  level  crossing,  had  got  into  the 
garden  through  defect  in  the  fences,  and  so 
on  to  the  line.  Held  (affli-ming  the  judg- 
ment of  the  queen's  bench),  that  as  defend- 
ant had  been  guilty  of  negligence  which 
caused  the  drovers  to  lose  control  over  the 
cattle,  and  caused  the  cattle  to  become  in- 
fuiiated,  it  was  no  answer  that  if  the  fence 
of  the  garden  had  not  been  defective  the 
accident  would  not  have  happened ;  and  that 
consequently  the  damages  were  not  too  re- 
mote. Sneesby  v.  Lancashire  and  Yorkshire 
Ky  Co.,  Law  Reports,  1  Queen's  Bench 
Division,  43,  1875;  15  Eng.  (Moak),  176; 
Same  v.  Same,  Law  Reports,  9  Queen's 
Bench  Cases,  263,  1874;  8  Eng.  (Moak), 
337. 

G02.  Hole  in  railway  track.  The  evidence 
tended  to  show  that  an  animal,  whife  run- 
ning along  the  railroad  track,  set  its  foot  into 
a  small  hole  in  the  ground,  not  ordinarily 
dangerous,  and  about  the  size  of  its  own 
foot,  and  thereby  in  some  way  broke  its  leg. 
Held,  that  the  injury  cannot  be  said  to  be 
the  natural  and  proximate  consequence  of 
such  neglect,  and  hence  must  be  attributable 
to  chance  or  accident,  and  not  the  neglect  of 
the  defendant.  Nelson  v.  Chicago,  Milwau- 
Icee  and  St.  Paul  R'y  Co.,  30  Minn.,  74.    1882. 

603.  Horse'  driven  into  cattle-gnard  or 
fence.  Appellant's  fence,  crossing  the  lands 
of  appellee,  was  out  of  repair.  Notice  of  its 
defective  condition  had  been  given  to  appel- 
lant's servants,  While  so  out  of  repair, 
appellee's  horse  strayed  from  the  field  and 
came  upon  the  track.  The  engineer  slowed 
the  train,  whistled,  and  rang  the  bell.  The 
horse  became  frightened  at  the  noise  and  ran 
ahead  of  the  train,  jumped  three  cattle- 
guards,  and  finally  ran  into  a  wire  fence. 
He  was  injured  either  in  a  cattle-guard  or  by 
coming  in  contact  with  the  wire  fence. 
Held,  that  the  damage  appellee  sustained 
was  not  occasioned  by  the  agents,  engines  or 
oars  of  appellant.  A  railroad  company  is 
not  liable  for  accidents  arising  from  fright 
to  horses  occasioned  by  escaping  steam,  sig- 


nals, etc.,  if  its  agents  are  free  from  negli- 
gence in  their  use.  Indiana,  Bloomington 
and  Western  R'y  Co.  v.  Schertz,  13  Bradweli 
(111.),  804.    1883. 

604.  Inevitable  accident.  If  the  killing 
of  tlie  cattle  on  the  track  was,  under  the  cir- 
cumstances, an  inevitable  accident,  the  rail- 
way company  is  not  responsible  therefor, 
though  the  engine-driver  used  no  precau- 
tion, such  as  blowing  the  whistle  or  doing 
anything  else.  If  no  precaution  could  pos- 
sibly, under  the  circumstances,  have  avoided 
the  accident,  the  failure  to  use  any  precau- 
tion will  not  render  the  railroad  company 
liable.  Hawker  v.  Baltimore  and  Ohio  R.  R. 
Co.,  15  West  Va.,  638.    1879. 

605.  Mortgagred  animals.  The  payment 
in  good  faith  by  a  railway  company  to  the 
mortgagor  of  an  animal  killed  upon  the 
track,  although  the  mortgage  has  been  prop- 
erly recorded,  is  a  bar  to  an  action  for  the 
same  injury  by  the  mortgagee.  Loeh  v.  Chi- 
cago, St.  Louis  and  New  Orleans  R.  R.  Co., 
60  Miss.,  933.     1883. 

606.  Neglect  of  eugine-driver.  Where  the 
plaintiil's  horse  was  in  his  pasture,  through 
which  the  defendant's  road  ran,  and  was  run 
over  in  the  day-time  by  one  of  the  engines  of 
defendant,  it  appearing  on  the  trial  that  the 
horse  before  being  struck  ran  some  two  hun- 
dred yards  on  the  track,  and  that  there  was 
nothing  to  prevent  the  engine-driver  from 
seeing  him,  and  that  no  alarm  was  given  by 
the  engineer  until  about  the  time  the  horse 
was  run  over,  held,  that  there  was  such  neg- 
ligence on  the  part  of  the  engineer  as  would 
make  the  defendant  liable.  Jones  v.  North 
Carolina  R.  R.  Co.,  70  N.  C,  636.    1874. 

607.  No  collision  with  train.  Where  a 
mule  jumped  upon  the  track  in  front  of  a 
moving  train,  ran  on  the  road  for  two  hun- 
dred yards  and  then  on  a  trestle,  from  which 
it  leaped  and  was  killed,  the  train  being 
stopped  before  reaching  the  trestle,  it  was 
not  error  to  charge  the  jury:  "  If  you  find 
that  the  defendant's  train  was  stopped  be- 
fore it  reached  or  overtook  the  plaintiff's 
mule,  and  that  the  mule  was  frightened  at 
the  time,  and  ran  along  the  track  of  defend- 
ant's road,  and  jumped  off  and  killed  itself, 
the  defendant  would  not  be  liable,  even  if 
all  the  statutory  precautions  were  not  com- 
plied with  by  the  defendant."    Holder  v. 
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Chicago,  St.  Louis  and  New  Orleans  B.  R. 
Co.,  11  Lea  (Tenn.),  176.     1883. 

60S.  Open  well.  The  presumption  of  the 
law  is  that  the  owner  of  a  lot  is  acquainted 
with  the  condition  of  his  own  property,  if  a 
natural  person,  and,  if  an  artificial  one,  that 
it  has  such  knowledge  through  its  agents 
and  employes.  So  held  where  a  horse  was 
killed  in  an  open  well.  Nelson  v.  Central  R. 
R.  and  Banking  Co.,  48  Ga.,  152.     1873. 

609.  Salt  on  the  track.  In  unloading 
salt  at  a  depot  by  the  railroad  employes, 
some  of  it  was  spilled,  and  afterwax'ds  a  cow 
was  killed  by  tlie  cars  at  this  point,  presum- 
ably attracted  thither  by  the  salt.  Held, 
that  it  was  negligence  to  leave  the  salt  on 
the  track,  and  the  railroad  was  liable. 
Craffon  v.  Hannibal  and  St.  Joseph  R.  R. 
Co.,  55  Mo.,  580.     1874. 

610.  Statute  of  another  state.  In  an  ac- 
tion for  the  killing  of  plaintiff's  cow  by  de- 
fendant's train,  the  complaint  recites  a 
statute  of  Iowa,  and  the  facts  necessary 
under  it  for  the  recovery  of  double  damages. 
Held,  that  it  must  be  treated  as  an  action 
under,  that  statute,  and,  no  such  action  being 
known  to  the  law  of  Wisconsin,  it  cannot  be 
maintained  here.  Bettys  v.  Milwaukee  and 
St.  Paul  R'y  Co.,  37  Wis.,  323.  1875.  See, 
contra,  Herrick  v.  Minneapolis  and  St. 
Louis  Ry  Co.,  H  Amer.  &  Eng.  R.  R.  Cases 
(Minn.),  856.     1883. 

611.  —  The  allegation  of  the  Iowa  statute 
cannot  be  rejected  as  surplusage,  and  the  ac- 
tion treated  as  a  transitory  one  for  single 
damages.  lb.;  Bettys  v.  Milwaukee  and  St. 
Paid  RyCo.,  37  Wis.,  333.     187d. 

612.  —  The  double  damages  of  the  Iowa 
statute  being  by  way  of  penalty,  this  is  an 
additional  reason  why  the  action  cannot  be 
maintained  here.    lb. 

613.  Title  to  injured  property.  Where  a 
cow  was  killed  on  a  railway,  and  she  had 
been  previously  sold,  but  not  delivered,  and 
no  money  had  been  paid,  the  railway  com- 
pany was  liable  to  the  party  in  possession. 
Railroad  Co.  v.  Fort,  11  Heiskell  (Tenn.), 
388.    1872. 

614.  Uninclosed  land.  In  Georgia,  or- 
dinary domestic  animals  and  railroad  trains 
are  equally  free,  as  respects  each  other,  to 
pass  over  uninclosed  lauds.  If  they  come 
in  collision,  with  damage  to  either,  the  dili- 


gence of  their  respective  owners  will  become 
material  on  the  question  of  compensation. 
Georgia  R.  R.  and  Banking  Co.  v.  Neely, 
56  Ga.,  540.     1876. 

615.  Wilful  neglect.  Where  the  track 
passed  through  a  cut  eighty  rods  long,  and  a 
horse  of  the  land  owner  was  near  the  track 
at  the  entrance  of  the  cut,  and  the  whistle 
of  the  engine  was  sounded,  and  the  horse 
ran  upon  the  track  and  into  the  cut,  whence 
it  could  not  escape  up  the  sides,  and  the 
engine  was  unchecked  and  the  whistle 
sounded,  thereby  continuing  to  frighten  the 
horse  until  it  jumped  into  a  trestle-work  at 
the  other  end  of  the  cut  and  was  kUled, 
when  the  train  could  have  been  stopped 
after  the  horse  was.  in  the  cut,  and  before  it- 
jumped  into  the  trestle-work,  held,  that  the 
company  was  guilty  of  such  negligence  as 
i-endered  it  liable  at  common  law  for  the 
value  of  the  horse.  The  negligence  was 
wilful.  Indianapolis,  etc.,  Ry  Co.  v.  Mc- 
Brown,  46  Ind.,  S29,  1874;  6  Amer.  R'y  Rep., 
415. 
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I.   Negligence  of  co-employes. 

1.  Negleot  of  employer. 

a.  Generally. 

1.  Collision.  The  plaintiff,  in  the  course 
of  hi8  employment  as  an  engine-driver  for 
the  defendant,  was  injured  by  the  collision 
of  the  train  with  another  train  of  the  com- 
pany. Held,  that  the  court  did  not  err  in 
charging  the  court  that  the  company,  if  its 
negligence  had  a  share  in  causing  the  inju- 
ries of  the  plaintiff,  was  liable,  notwithstand- 
ing the  contributory  negligence  of  his  fellow- 
servant.  Qrand  Trunk  B'y  Co.  v.  Cummings, 
12  Amer.  &  Eng.  R.  R.  Cases  (U.  S.  S.  C), 
304.  106  U.  S.,  700.     1883. 

2.  Dispatching  trains.  Obedience  to  the 
regulations  of  a  railroad  company  in  regard 
to  running  trains,  with  a  view  to  their 
safety,  is  a  matter  of  executive  detail  which 
neither  the  corporation  nor  any  genei-al 
agent  of  it  can  personally  oversee,  but  as  to 
which  employes  must  be  relied  upon.  In 
the  absence  of  any  proof  of  a  distinction 
between  the  duty  of  the  company  in  start- 
ing trains  and  in  subsequently  running  them, 
it  will  not  be  assumed.  For  negligence, 
therefore,  in  the  observance,  or  for  disobe- 
dience of  regulations  as  to  the  running  or 
starting  of  trains  to  the  injury  of  an  employe, 
in  the  absence  of  other  proof  of  negligence, 
the  corporation  is  not  liable.  Base  v.  Boston 
and  Albany  E.  B.  Co.,  58  N.  Y.,  317,  1874; 
9  Amer.  R'y  Rep.,  515. 

8.  Neglect  of  officers  and  master.  Where 
it  is  the  province  of  a  certain  employe  of  a 
railway  company  to  supervise  repairs  of  de- 
fects in  a  railway,  his  negligence  in  respect 
to  such  defects  is  the  negligence  of  the  com- 
pany, and  notice  to  him  of  such  defects  as 
are  within  his  province  to  repair  is  notice 
to  the  company.  Colorado  Central  B.  B.  Co. 
V.  Ogden,  3  Colo.,  499.    1877. 

4.  —  A  corporation  can  only  act  through 
superintending  oflScers,  and  the  negligence 
of  those  officers  in  respect  to  other  servants 
is  the  negligence  of  the  company.  Houston 
and  Texas  Central  B'y  Co.  v.  Mareelles,  13 
Amer.  &  Bug.  R.  R.  Cases  (Tex.),  331. 
1883. 

5.  —  A  master  is  liable  for  an  injury  to  a 
servant  resulting  from  the  negligence  of  a 


fellow-servant  if-  the  master  contributes  to 
the  negligence.  Crutchfield  v.  Bichmond 
and  Danville  B.  B.  Co.,  76  N.  C,  330,  1877; 
14  Amer.  R'y  Rep.,  393, 

6.  —  A  master  may  be  liable  to  a  servant 
for  injuries  received  in  his  service  fi-om  the 
negligence  of  the  master.  Also,  for  injurie.-) 
received  from  the  negligence  of  a  fellow- 
servant,  if  the  master  was  negligent  'in 
selecting  a  bad  one. .  Also,  for  injuries  re- 
ceived from  bad  machinery  negligently 
selected  by  him.  Hardy  v.  Carolina  Cen- 
tral Ry  Co.,  76  N.  C,  5.     1877. 

7.  —  Risks  arising  from  the  negligence  of 
the  master  are  not  included  among  those 
which  the  servant  is  presumed  to  assume. 
Colorado  Central  B.  B.  Co.  v.  Ogden,  3  Colo., 
499.     1877. 

8.  —  A  railway  company  is  held  only  to  tlie 
exercise  of  oi'dinary  care  to  prevent  injury 
to  its  employes.  Locke  v.  Sioux  City  and 
Pacific  B.  B.  Co.,  46  la.,  109,  1877;  16  Amer. 
R'y  Rep.,  1-38. 

9.  Rules  and  regulations.  It  is  the  duty 
of  a  railway  company  to  make  such  regula- 
tions or  provision  for  the  safety  of  its  em- 
ployes as  will  afford  them  reasonable  pro- 
tection against  the  dangers  incident  to  the 
performance  of  their  duties.  Lake  Shore 
and  Michigan  Southern  B'y  Co.  v.  Lavalley, 
86  Ohio  St.,  331,  1880;  5  Amer.  &  Eng.  R. 
R.  Cases,  549. 

10.  Speed  of  train.  The  fact  that  a  train 
was  run  at  an  unlawful  rate  of  speed  witliiii 
a  city  is  no  ground  for  imputing  negligence 
to  the  company  as  between  it  and  its  em- 
ploye, where  there  is  no  evidence  that  the 
injury  to  the  latter  was  caused  by  collision 
with  any  object.  Lockwood  v.  Chicago  and 
Northwestern  Ry  Co.,  55  Wis.,  50,  1883;  0 
Amer.  &  Eng.  R.  R.  Cases,  151. 

11.  Superior  employes.  A  master  is  li- 
able for  acts  of  his  employe  done  within  the 
scope  of  his  business  and  in  furtherance  of 
his  interests,  althougli  done  in  excess,  or 
even  in  disobedience,  of  his  orders,  express  or 
implied.  In  employing  the  servant  the  mas- 
ter takes  the  risk  of  his  disobedience.  He  is, 
therefore,  i-esponsible  for  injuries  x-esulting 
from  such  acts,  not  only  to  outsider,  but  to 
subordinate  fellow-employes.  Chicago  and 
Northwestern  Ry  Co.  v.  Bayfield,  37  Mich., 
305.    1877. 
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b.   IN  THE  SELECTION  OF  SERVANTS. 

12.  Degree  of  care  required.  If  the  in- 
jury results  from  the  negligence  or  rniscon- 
duct  of  an  agent  of  a  railroad  company, 
liability  upon  the  company  can  be  imposed 
by  showing  incompetency  of  the  agent  and 
the  want  of  reasonable  care  and  prudence  in 
his  selection,  or  his  continuance  in  the  place 
after  notice  of  his  unfitness.  New  Orleans, 
Jackson,  etc.,  R.  R.  Co.  v.  Hughes,  49  Miss., 
358.  1873.  See,  also.  Bawd  v.  Hiss.  Central 
B.  R.  Co.,  50  ib.,  178.     1874. 

13.  —  Actions  by  employes  against  their 
employer  for  injuries  caused  by  fellow-serv- 
ants, based  on  the  actual  neglect  of  the  de- 
fendant or  of  some  representative  who  is  held 
in  law  to  be  a  vice-principal,  and  where  the 
business  requires  the  employment  of  many 
employes,  beyond  the  possible  constant  super- 
vision of  either  the  employer  or  of  such  rep- 
resentative, there  can  be  no  negligence  with- 
out the  failure  to  use  such  precautions  in 
choosing  agents  and  guarding  against  perils 
as  diligent  prudence  and  foresight  require. 
Smith  V.  Potter,  46  Mich.,  258,  1881 ;  2  Amer. 
&  Eng.  R.  R.  Cases,  140. 

14.  —  The  same  degree  of  care  which  a 
railway  company  should  take  in  prpviding 
and  maintaining  its  machinery  must  be  ob- 
served in  selecting  and  retaining  its  em- 
ployes. Ordinary  care  on  its  part  implies, 
as  between  it  and  its  employes,  not  simply 
the  degree  of  diligence  which  is  customary 
among  those  intrusted  with  the  management 
of  railway  property,  but  such  as,  having  re- 
spect to  the  exigencies  of  the  particular  serv- 
ice, ought  reasonably  to  be  observed.  It  is 
such  care  as,  in  view  of  the  consequences 
that  may  result  fi-om  negligence  on  the  part 
of  employes,  is  fairly  commensurate  with 
the  perils  or  dangers  likely  to  be  encoun- 
tered. This  rule  applies  to  telegraph  opera- 
tors. Wabash  Ry  Co.  v.  McDaniels,  107 
U.  S.,  454, 1883;  11  Amer.  &Eng.  R.  R.  Cases, 
158. 

15.  —  A  common  employer  is  not  liable  to 
his  servant  for  injuries  done  to  him  through 
the  negligence  of  his  fellow-servant  in  the 
pursuit  of  their  common  business  Without 
fault  on  his  part.  He  is  liable  when  the 
offending  servant  is  incompetent  in  skill  or 
piTidence,  within  his  knowledge,  or  his  rea- 


sonable means  of  ascertainment.  Ordinary 
care  and  diligence  in  the  selection  and  su- 
pervision of  servants  or  employes  is  not 
sufficient.  There  must  be  due  or  reasonable 
care  and  diligence  proportionable  to  the 
hazard  of  the  business.  The  defendant's 
supposition  of , the  fitness  of  the  engineer,  as 
a  reason  for-  retaining  him,  is,  as  a  plea  to 
the  action,  subject  to  demurrer.  Ala.  and 
Fla.  R.  R.  Co.  V.  Waller,  48  Ala.,  459.    1873. 

16.  Fireman  operating  engine.  A  rail- 
way company  is  guilty  of  negligence  in  per- 
mitting its  order,  forbidding  firemen  to 
handle  its  engines,  to  be  violated  by  its  en- 
gine-drivers, and  retaining  them  in  its  em- 
ploy, after  notice  of  their  practice  of  ■ 
abandoning  their  engines  to  the  firemen, 
which  practice  led  to  the  placing  of  an  en- 
gine in  the  hands  of  a  careless  and  incom- 
petent fireman,  whereby  injury  to  a  co- 
employe  occurred.  Ohio  and  Mississippi 
B:y  Co.  V.  Collarn,  73  Ind.,  361,  1881;  5 
Amer.  &  Eng.  R.  R.  Cases,  554.  • 

17.  — Notice  to,  the  master  mechanic, 
whose  duty  it  was  to  employ  and  discharge 
engine-drivers  and  firemen,  of  their  practice 
in  violating  its  orders,  is  notice  to  the  com- 
pany,    lb. 

18.  —  Where  the  engine-driver  places  his 
engine  in  the  hands  of  a  fireman  incompe- 
tent to  manage  it,  contrary  to  the  rules  of 
the  company  in  whose  employ  he  is,  he  is 
guilty  of  negligence.     Ib. 

19.  Incompetency.  The  master  is  liable 
for  the  employment  of  unskilled  persons  in 
labor  in  which  skill  is  required.  But  if  due 
care  is  used  in  the  selection  of  employes  the 
master  is  not  liable  for  injury  ooeuiTing  to 
one  employe  by  the  negligent  act  of  another 
employe.  Melville  v.  Missouri  River,  etc., 
Ry  Co.,  4  McCrary  (U.  S.  C.  C),  194,  1880; 
Marquette  and  Ontonagon  R.  R.  Co.  v.  Tafl, 
28  Mich.,  289,  1873;  13  Amer.  R'y  Rep.,  279. 

20.  —  When  a  superintending  agent  is  in- 
vested with  power  to  select,  employ  and  dis- 
charge other  employes,  then  the  act,  knowl- 
edge and  negligence  of  such  agent  is  deemed 
that  of  the  employer  concerning  all  matters 
within  the  scope  of  his  authority  and  discre- 
tion ;  and  his  negligence  in  failing  to  secure 
the  protection  of  one  employe  against  injury 
by  another  whom  he  knows  to  be  negligent 
will  be  deemed  the  negligence  of  the  com- 
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pany.  Texas  M.  R.  R.  Co.  v.  Whitmore,  58 
Tex.,  376,  1888;  U  Amer.  &  Eng.  E.  R. 
Cases,  195. 

21.  —  A  railway  company  is  responsible  to 
its  employes  for  injuries  resulting  from  the 
employment  or  retention  of  incompetent  em- 
ployes with  notice  of  their  unfitness.  Penn- 
sylvania R.  R.  Co.  V.  Roney,  89  Ind.,  453, 1883 ; 
Ohio  and  Mississippi  R'y  Co.  v.  Collarn,  73 
Ind.,  361,  1881;  5  Amer.  &  Eng,  R.  R.  CaSes, 
531;  Mobile  and  Montgomery  R.  R.  Co.  v. 
Smith,  59  Ala.,  345, 1877 ;  Houston  and  Texas 
Central  R.  R.  Co.  v.  Myers,  55  Tex.,  110, 
1881;  8  Amer.  &  Eng.  R.  R.  Cases,  114 ;  Little 
Rock  and  Ft.  Smith  R.  R.  Co.  v.  Duffey,  35 
Ark,,  603,  1880;  4  Amer.  &  Eng.  R.  R.  Cases, 
C37. 

22.  —  Employers  are  bound  only  to  use 
such  ordinary  and  reasonable  care  and  pre- 
cautions for  the  safety  of  their  servants 
as  the  nature  and  dangers  of  the  business 
ad.mit  of.  And  in  operating  a  railway,  per- 
sonal presen,ce  of  directors  and  of&cers  all 
along  the  line  being  impossible,  subordinates 
with  more  or  less  discretionary  authority 
are  indispensable;  and  the  principal  has  a 
right  to  trust  that  an  agent  or  officer  care- 
fully chosen  will  use  good  judgment  in 
making  his  own  appointments  and  doing  his 
own  duties,  and  is  not  bound  to  regard  an 
employe  as  incompetent  unless  for  some 
error  or  misconduct  going  to  his  general  fit- 
ness for  his  place.  Michigan  Central  R.  R, 
Co.  V.  Dolan,  33  Mich.,  510.     1876. 

23.  —  A  caller,  whose  business  it  is  merely 
to  call  the  conductors  in  a  certain  order 
when  trains  are  ready, -and  if  one  cannot  go 
to  call  the  next,  had  notice  of  a  special  tem- 
porary incompetency  of  a  conductor  called 
by  him;  held,  that  such  notice  was  not 
notice  to  the  company.    lb. 

24.  —  Where  a  railway  company  know- 
ingly employs  a  conductor  who  is  unfit  for 
his  position,  it  is  responsible  for  his  neg- 
ligence to  a  co-employe;  and  knowledge  of 
the  superintendent,  who  possesses  general 
powers  of  management,  is  knowledge  in  the 
company.  Huntingdon  and  Broad  Top 
Mountain  R.  R.  Co.  v.  Decker,  83  Pa.  St., 
119,  1878;  15  Amer.  R'y  Rep.,  435. 

25.  —  A  railroad  corporation  owes  a  duty 
to  its  employes  to  exercise  due  care  and  dili- 
gence in  the  selection  and  appointment  of 


their  fellow-servants,  and  is  answerable  for 
injuries ,  resulting  from  its  want  of  care  or 
skill  in  these  respects;  though  if  these  have 
been  observed,  it  is  not  responsible  to  one 
servant  for  injuries  resulting  from  the  negli- 
gence of  his  fellow-servant.  Whoever  ex- 
ercises the  power  of  appointing  and  removing 
employes  or  servants,  though  his  grade  of 
employment  as  to  other  matters  makes  him 
their  fellow-servant,  exercises  a  corporate 
function;  and  though  he  be  ever  so  compe- 
tent himself,  and  due  care  has  been  exercised 
in-selecting  him  for  that  purpose,  his  negli- 
gence and  mistakes  in  selecting  employes  are 
the  negligence  or  mistakes  of  the  corporation, 
for  which  it  must  answer.  Tyson  v.  South 
and  North  Ala.  R.  R.  Co.,  61  Ala.,  554'. 
1878. 

26.  —  In  an  action  against  a  railway  com- 
pany by  an  engine-driver  for  an  injury 
caused  by  the  negligence  of  a  freight  con- 
ductor, evidence  that  he  was  put  on  the  list 
of  conductors  some  eight  months  before  the 
accident,  after  havifig  been  employed  as 
brakenian  for  a  somewhat  longer  period,  and 
that  he  had  once  by  mistake  cai-ried  a  pas- 
senger by  his  stopping  place,  and  had  for 
that  reason  spoken  disparagingly  of  himself 
to  his  employer,  where  it  appears  that  he 
had  nevertheless  maintained  a  good  stand- 
ing, and  that  no  fault  had  been  found  with 
him  except  by  himself  for  this  single  blun- 
der, does  not  make  out  a  case  of  incompe- 
tence. Michigan  Central  R.  R.  Co.  v.  Dolan, 
33  Mich.,  510.     1875. 

<27.  —  To  charge  a  railroad  company  with 
knowledge  of  incompetence  of  one  of  its 
section  foremen,  it  is  sufficient  to  prove  that 
the  road-master,  whose  duty  it  was  to  employ 
and  discharge  such  foremen,  had  such 
knowledge.  McDermott  v.  Hannibal  and 
St.  Joseph  R.  R.  Co.,  73  Mo.,  516,  1881;  2 
Amer.  &  Eng.  R,  R.  Cases,  85. 

28.  —  The  master  is  liable  for  negligence 
in  the  selection  of  his  employes,  but  he  does 
not  warrant  their  competency.  To  recover 
for  an  injury  caused  by  the  incompetency  of 
a  co-employe,  it  must  appear  that  such  in- 
competency was  known,  or  should  have 
been  known,  to  the  master,  if  he  had  been  in 
the  exercise  of  ordinary  diligence.  Blake  v. 
Maine  Central  R.  R.  Co.,  70  Me.,  60,  1879; 
Rosa  V.   Chicago,  Milwaukee  and  St.  Paid 
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Ky  Co.,  8  Federal  Reporter,  544;  2  McCrary 
(U.  S.  C.  C),  335,  1881. 

29.  —  Four  weeks  would  not  be  an  un- 
reasonable time  under  the  circumstances  of 
this  case.  lb.;  Mobile  and  Montgomery  R. 
B.  Co.  V.  Smith,  59  Ala.,  245.     1877. 

30.  —  Where  the  employe  is  so  grossly 
and  notoriously  unfit  that  not  to  know  of  his 
unfitness  is  negligence,  the  law  presumes 
notice  to  the  employer.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.  v.  Doyle,  18 
-Kans.,  58,  1877 -,15  Amer.  R'y  Rep.,  187. 

31.  —  Where  a  railway  company  retains 
in  its  service  an  employe,  after  he  has  shown 
himself  unfitted  for  the  position,  and  unsafe 
to  be  intrusted  in  it,  and  this  has  been 
brought  to  the  knowledge  of  a  general  agent 
of  the  company,  charged  with  the  duty  of 
employing  and  discharging  such  subor- 
dinates, it  is  liable  to  respond  to  other  em- 
ployes engaged  in  the  same  service,  who  may 
sustain  injury  in  consequence  of  such  unfit- 
ness and  incompetency.  Baulec  v.  New  Yovk 
and  Harlem  R.  R.  Co.,  59  N.  Y.,  356.     1874. 

32.  —  acquiescence  in  negligence.  If  an 
employe,  with  a  full  knowledge  of  an 
habitual  and  continued  negligence  of  the 
company  or  his  superior  fellow  employe  in 
some  particular  matter,  acquiesces  therein 
and  continues  in  the  service  of  the  company, 
without  any  objection  or  effort  toward  a  cor- 
rection of  the  neglect,  he  thereby  waives  his 
right  against  the  company  and  takes  the  risk 
upon  himself.  Lake  Shore  and  Michigan 
Southern  R'y  Co.  v.  Knittal,  33  Ohio  St.,  468. 
1878. 

33.  —  acting  conductor ;  engine-driver. 
A  railway  company  will  be  liable  for  killing 
an  employe,  notwithstanding  the  fact  that 
deceased,  as  a  head  brakeman,  was  conduct- 
ing and  managing  the  train  at  the  time  of 
his  death,  where  the  company  was  guilty  of 
negligence  in  employing  an  unskilful  en- 
gine-driver, or  in  allowing  such  engine- 
driver  to  turn  over  the  engine  to  a  fireman 
who  was  not  qualified  to  manage  it,  and  the 
damage  resulted  from  the  conduct  of  the  en- 
gine-driver or  fireman.  Connor  v.  Chicago, 
Bock  Island  and. Pacific  R.  R.  Co.,  59  Mo., 
285,  1875;  8  Amer.  R'y  Rep.,  417. 

34.  —  burden  of  proof.  Proof  that  a  serv- 
ant was  incompetent  does  not  devolve  upon 
his  master,  when  sued  for  injuries  occurring 


to  a  fellow-servant  through  such  incom- 
petency, the  burden  of  proving  that  the 
master  used  ordinary  care  and  prudence  in 
the  selection  of  the  servant.  Murphy  v.  St. 
Louis  and  Iron  Mountain  R.  R.  Co.,  71  Mo., 
303,  1879;  3  Amer.  &  Eng.  R.  R.  Cases,  83. 

35.  —  evidence.  The  negligence  of  an  em- 
ploye in  a  particular  instance  cannot  well  be 
shown  by  testimony  of  his  incompetency  or 
carelessness  on  other  occasions;  but  if  it  is  also 
shown  that  the  employer  knew  of  the  cases, 
or  that  they  were  of  such  a  character  and  so 
frequent  that  he  must  have  known  of  them, 
the  employer  may  be  chargeable  with  negli- 
gence in  retaining  such  employe.  Michigan 
Central  R.  R.  Co.  v.  Gilbert,  46- Mich.,  176, 
1881 ;  2  Amer.  &  Eng.  R.  R.  Cases,  230. 

36.  —  In  an  action  to  recover  damages  for 
personal  injuries  by  a  brakeman,  where  the 
testimony  introduced  on  the  trial  under  the 
pleadings  tended  to  prove  that  the  -plaintiff 
was  injured  through  the  negligence  of  the 
engine-driver  in  charge  of  the  locomotive  of 
the  train ;  that  the  engine-driver  was  incom- 
petent ;  that  the  company  was  guilty  of  neg- 
ligence in  employing  and  retaining  said 
engineer,  and  thereon  the  jury  found  a  ver- 
dict for  the  plaintiff  against  the  company, 
and  the  trial  court  approved  the  same,  and 
sufficient  evidence  was  offered  to  sustain  the 
verdict, —  held,  that  the  supreme  court  will 
not  disturb  the  judgment  on  the  evidence. 
Union  Pacific  Ry  Co.  v.  Young,  19  Kans., 
488,  1878;  19  Amer.  R'y  Rep.,  52. 

37.  —flagging  train;  torpedoes.  The 
neglect  of  a  brakeman  in  not  using  torpe- 
does in  .flagging  a  train  upon  a  foggy  night 
was  held  sufficient  to  be  submitted  to  the 
jui*y  in  connection  with  the  circumstances 
attending  the  employment  of  the  brakeman, 
upon  the  question  of  due  care  in  his  selection 
by  the  company.  Mann  v.  Delaware  and 
Hudson  Canal  Co.,  91  N.  Y.,  495.    1883. 

38.  —  notice  to  employe.  To  an  action 
by  a  servant  against  his  employer  for  negli- 
gence in  choosing  a  fellow-servant,  owing  to 
whose  incompetence  the  plaintiff  suffered 
an  injury,  it  is  not  a  sufficient  answer  that 
the  plaintiff,  previously  to  the  injury,  for  a 
reasonable  time  in  that  behalf,  -nas  aware  of 
the  fellow-servant's  incompetence.  Negli- 
gence on  the  part  of  the  plaintiff  would  dis- 
entitle him  to  recover,  but  knowledge  of  the 
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incompetence  of  the  fellow-servant  is  only 
evidence  of  negligence  on  the  plaintiff's  part 
to  be  submitted  to  the  jury.  Hoey  v.  Dub- 
lin and  Belfast  Junction  B'y  Co.,  5  Irish  Re- 
ports (Common  Law),  306.     1870. 

39.  —  retention  of  incompetent  servant. 
When,  as  in  this  case,  the  general  fitness 
and  capacity  of  a  servant  is  involved,  the 
prior  acts  and  conduct  of  such  servant  on 
specific  occasions  may  be  given  in  evidence, 
with  proof  (jhat  the  principal  had  knowl- 
edge of  such  acts.  (Court  of  Appeals.) 
Baulec  v.  N.  Y.  and  Harlem  It.  B.  Co.,  48 
Howard's  Practice  (N.  Y.),  396. 

40.  —  An  individual  who,  by  years  of 
faithful  service  as  an  employe,  has  shown 
himself  trustworthy,  vigilant  and  com- 
petent, is  not  disqualified  for  further  em- 
ployment, and  proved  either  incompetent  or 
careless  and  untrustworthy,  by  a  single  mis- 
take or  .act  of  forgetfulness  and  omission  to 
exercise  the  highest  degree  of  caution  and 
presence  of  mind.     lb. 

41.  —  If  a  railroad  corporation  authorizes 
an  officer  to  employ  persons  to  maintain  and 
repair  the  road  and  carry  on  its  business, 
and  he  employs  or  retains  persons  unfit  for 
the  service  in  which  they  are  engaged,  and 
injury  results  to  another  employe  of  the 
corporation  from  this  cause,  it  is  liable.  The 
officer,  in  such  matters,  is  substituted  for 
the  corporation,  and  liis  negligence  is  the 
negligence  of  the  corporation.  Mobile  and 
Montgomery  B.  B.  Co.  v.  Smith,  59  Ala., 
245.     1877. 

42.  —  want  of  knowledge  by  employer. 
An  engine  used  in  operating  a  pile-driver  for 
a  railway  company  was  defective,  and  the 
engineer  who  managed  it  was  negligent  and 
reckless  in  controlling  his  engine.  Both 
these  facts  were  known  to  a  superintending 
agent  of  the  company,  who  in  person  super- 
vised the  work  of  the  pile-driver,  with  full 
power  from  the  company  to  employ  and 
discharge  all  other  employes.  A  laborer 
while  employed  by  the  company  was  di- 
rected by  this  superintendent  to  perform 
service  connected  with  driving  a  pile;  while 
so  doing,  his  foot  was  so  crushed  as  to  re- 
quire amputation.  The  injury  resulted  not 
from  the  defective  engine,  but  the  negli- 
gence of  the  engineer;  the  maimed  work- 
man having  no  notice  either  that  the  engine 


was  defective  or  that  it  was  being  operated 
by  a  careless  maif.  In  a  suit  for  damages  on 
account  of  the  injury  against  the  company, 
a  verdict  was  rendered  for  the  plaintiff  for 
$7,648.11,  compensatory  damage.  Held,  that 
if  the  plaintiff  had  known,  or  by  due  care 
might  have  known,  of  the  carelessand  reck- 
less character  of  the  engineer,  and  had  con- 
tinued the  employment  after  knowing  the 
risk,  placing  himself  in  a  position  to  be  in- 
jured by  such  carelessness  of  bis  co-employe, 
he  could  not  have,  recovered ;  but  being  ig- 
norant of  the  carelessness  of  the  engineer, 
whose  character  was  known  to  the  super- 
vising agent  of  the  company,  he  has  a  right 
of  action.  Texas  M.  B.  B.  Co.  v.  Whitmore, 
58  Tex.,  376,  1883;  11  Amer.  &  Eng.  E.  R. 
Cases,  195. 

43.  Intemperance.  Habitual  intemper- 
ance of  a  conductor,  under  circumstances 
bringing  knowledge  thereof  to  his  employer, 
is  sufficient  to  render  it  liable  for  injury  re- 
sulting therefrom.  Chicago  and  Alton  B.  R. 
Co.  V.  Sullivan,  63  111.,  293,  1872;  Hunting' 
don  and  Broad  Top  B.  B,  Co.  v.  Decker,  84 
Pa.  St.,  419,  1877. 

44.  —  Where  the  officers  of  a  railway 
company  have  had  their  attention  directed 
to  the  intemperate  habits  of  an  employe,  it 
is  their  duty  to  make  frequent  investigations 
as  to  the  fact  if  they  retain  him  in  their 
service.  The  weight  and  importance  of  evi- 
dence that  they  knew  of  it  is  for  the  jury 
to  pass  upon.  Michigan  Central  B.  R.  Co. 
V.  Gilbert,  46  Mich.,  176,  1881;  2  Amer.  & 
Eng.  R.  R,  Cases,  230. 

45.  —  After  proof  of  negligence,  evidence 
that  an  employe  was  intemperate,  and  was 
intoxicated  at  the  time  of  the  injury,  which 
intemperance  was  known  by  the  agent  of 
the  company  having  power  to  employ  and 
discharge  such  employes,  is  proper,  with 
the  view  of  claiming  exemplaiy  damages 
upon  the  ground  of  gross  negligence.  Cleg- 
horn  V.  New  York  Central  and  HudsonBiver 
B.  R.  Co.,  50  N.  Y.,  44,  1874;  8  Amer.  E'y 
Rep.,  179. 

2.    What  constitutes  an  employe. 

46.  Hiriug  of  employes;  power  of  con- 
ductor. A  conductor  may  lawfully  hire  an 
employe  to  take  the  place  of  a  brakeman 
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who  is  temporarily  absent.  Sloan  v.  Central 
Iowa  R'y  Co.,  11  Amer.  &  Eng.  E.  R;  Cases 
(la.),  145,  1883. 

47.  Laborer  cleaning  snow.  The  track- 
master  of  a  railroad  company  employed 
plaintifE  with  his  team  to  clean  snow^  from 
the  track,  and  told  plaintiff  that  he  would 
let  hira  know  the  time  the  trains  would  come. 
Plaintiff,  while  at  work,  was  injured  by  a 
passing  train  of  which  he  had  no  warning. 
Held  (Gilbert,  J.,  dissenting),  that  plaintiff 
was  not  a  servailt  of  the  railroad  company ; 
that  plaintiff  had  a  right  to  rely  upon  the 
assurance  that  wax-ning  would  be  given  and 
so  be  relieved  from  watching  for  trains ;  and~ 
that  the  tfaok-master,  as  incident  to  his 
right  to  employ  laborers  for  the  railroad 
company  and  set  them  to  work,  was  author- 
ized to  give  such  assurance.  Bradley  v. 
New  York  Central  B.  B.  Co.,  3  Thompson  & 
Cook  (N.  Y.  Supreme  Ot.),  288,  1874;  af- 
firmed, 63  N.  Y.,  99,  1875. 

48.  The  fact  of  employment;  when  for 
the  jury.  Plaintiff,  with  others,  was  em- 
ployed by  defendant  to  work  on  a  pile-driver, 
under  the  direction  of  a  foreman  of  defend- 
ant, aijd  whose  duty  it  was  to  see  that  the 
pile-driver  was  kept  in  proper  condition. 
Afterwards  L.  was  constructing  a  pontoon 
bridge  across  a  river,  for  a  railway  track 
connecting  the  tracks  of  defendant's  rail- 
way on  opposite  sides  of  the  river,  and  de- 
signed for  transferring  trains  across  the 
river.  L.  was  the  owner  of  the  bridge,  and 
building  it  for  himself ;  but  he  had  a  con- 
tract with  defendant  by  which  it  was  to  fur- 
nish him  at  cost  the  use  of  its  pile  drivers, 
etc.,  together  with  Ihe  service  of  its  em- 
ployes, "  for  the  purpose  of  putting  down 
and  taking  up,  as  required,  the  tracks  used 
in  said  transfer  business."  Under  this  con- 
tract, defendant  sent  the  pile-driver  on  which 
plaintiff  was  employed,  and  the  men  em- 
ployed thereon,  to  L.,  "to  be  used  by  him  in 
constructing  the  bridge,"  and  plaintiff,  while 
so  employed,  received  the  injury  complained 
of.  There  was  evidence  tending  to  show 
that  when  injured  he  was  doing  L'.'s  work, 
under  his  direction,  who  might  have  dis- 
charged him  at  any  time ;  that  he  looked  to 
L.  for  his  pay,  and  was  paid  by  him ;  and 
that  the  company  was  then  exercising  no 
control  over  him  or  his  work,  and  did  not 


recognize  its  liability  to  him  for  wages. 
Held,  that  upon  this  evidence  the  question 
whether  plaintiff  was  the  servant  of  the  de- 
fendant or  of  L.,  when  so  injured,  should 
have  been  submitted  to  the  jury.  Shultz 
V.  Chicago,  Milwaukee  and  St.  Paul  B'y  Co. , 
40  Wis.,  589,  1876;  13  Amer.  R'y  Rep.,  453. 

49.  Volunteers.  A  complaint  against  a 
railway  company  for  personal  injuiy  showed 
that  the  plaintiff,  who  was  casually  passing, 
at  the  request  of  defendant's  employe  got 
upon  a  car  that  was  moving  slowly  upon  a 
switch,  and  applied  the  brakes  to  stop  it,' 
and,  while  soengaged,  other  employes  of  the 
defendant  carelessly  caused  other  cars  to 
collide  violently  with  that  which  the  plaint- 
iff was  upon,  by  reason  of  which  tlie  injury 
occurred.  Held,  that  the  plaintiff  must  be 
regarded  as  a  mere  intermeddler,  to  whom 
the  defendant  owed  no  duty,  either  as  em- 
ploye, passenger,  or  traveler  on  an  intersect- 
ing highway;  and  that  the  complaint  v^as 
bad  on  demurrer.  Everhart  v.  Terre  Haute 
and  Itidianapolis  B.  B.  Co.,  78  Ind.,  293, 
1881 ;  4  Amer.  &  Eng.  R.  R.  Cases,  599. 

50.  —  turn-table.  The  rule  of  law,  that 
a  master  is  not  in  general  responsible  to  his 
servant  for  injury  occasioned  by  the  negli- 
gence of  g,  fellow-servant  in  the  course  of 
their  common  employment,  applies  to  the 
case  of  a  person  who  is  injured  whilst  volun- 
tarily assisting  the  servants  in  their  work. 
Therefore,  where  the  servants  of  the  defend- 
ant were  turning  a  truck  on  a  turn-table,  and 
a  person  not  in  the  employment  of  the  de- 
fendant volunteered  to  assist  them,  and, 
whilst  so  engaged,  other  servants  of  the  de- 
fendant negligently  propelled  a  steam-engine 
and  thereby  caused  the  death  of  the  person 
who  so  volunteered,  and  the  servants  were 
persons  of  competent  skill,  and  the  defendant 
did  not  authorize  the  negligence,  held,  that 
the  defendant  was  not  liable  to  an  action  by 
the  personal  representative  of  the  deceased. 
Degg  v.  Midland  B'y  Co.,  1  Hurlstone  & 
Norman  (Exchequer),  773, 1857 ;  40  Eng.  Law 
&  Equity,  376. 

3.    What    employments    are   common. 

61.  General  rules.  Those  are  fellow- 
servants  who  are  co-working  in  the  same 
eommon  enterprise,  under  the  same  master, 
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and  compensated  by  him.  Differences  in 
■wages  and  work  do  not  affect  the  question 
if  the  general  business  is  the  same.  New- 
Orleans,  Jaokson,  etc.,  R.  R.  Co.  v.  Hughes, 
49  Miss.,  258.     1873. 

52.  —  Prima  facie  all  employes  on  a  train, 
including  conductors,  are  fellow-servants; 
whether  so  or  not  is  a  question  of  law,  but 
depending  on  the  facts ;  and  the  burden  is 
on  him  who  seeks  to  show  that  the  relation 
does  not  exist.  MaGbwan  p.  St.  Louis  and 
Iron  Mountain  R.  R.  Co.,  61  Mo.,  538.  1876. 
See  Rains  v.  Same,  71  ib.,  164.     1879. 

53.  —  Those  who  are  engaged  in  the  serv- 
ice of  the  same  master,  in  carrying  onand 
coiiducting  the  same  general  business,  in 
which  the  usual  instrumentalities  are  em- 
ployed, may  justly  be  called  fellow-servants. 
A  proper  test  of  this  relation  is  whether  the 
negligence  of  the  one  is  likely  to  inflict  in- 
jury on  the  other.  Valtez  v.  Ohio  and  Mis- 
sissippi R'y  Co.,  85  111.,  500.     1877. 

54.  —  It  is  not  the  relative  grades  of  dif- 
ferent oflScers  or  employes,  or  the  subordi- 
nation of  the  one  to  the  other,  which  deter- 
mines when  they  are  fellow-servants  in 
relation  to  their  common  emploj-er,  but  it  is 
the  nature  of  the  duty  intrusted  to  them. 
Mobile  and  Montgomery  R.  R.  Co.  v.  Smith, 
59  Ala.,  345.     1877. 

55.  —  The  question  as  to  who  are  co-em- 
ployes is  one  of  fact.  Indianapolis  and  St. 
Louis  R.  R.  Co.  V.  Morganstern,  106  111.,  316, 
1883;  Indianapolis  and  St.  Louis  R.  R.  Co., 
V.  Morganstern,  12  Amer.  &  Eng.  R.  R.  Cases 
(111.),  328,  18S3. 

56.  —  minors.  A  complaint  against  a 
railway  company,  by  the  parent  of  a  minor 
employe  of  the  defendant,  to  recover  for 
the  deatli  of  such  minor  while  in  the  de- 
fendant's service,  alleged  that  such  minor 
had  been  killed  through  the  negligence  of 
another  employe  of  the  defendant,  and  with- 
out any  fault  on  the  part  of  the  decedent. 
Held,  insufficient.  Sidlivan  v.  Toledo,  Wa- 
bash and  Western  R'y  Co.,  58  Ind.,  26.    1877. 

57.  Superior  and  inferior.  Where  it  is 
claimed  that  an  employe  is  injured  by  negli- 
gence on  the  part  of  his  superior  officer,  it 
must  be  shown  affirmatively  that  the  su- 
perior was  in  possession,  or  might  by  the  ex- 
ercise of  ordinary  care,  prudence  or  intelli- 
gence, have  been  in  possession,  of  knowledge  | 


as  to  the  dangerous  character  of  the  work, 
which  knowledge  was  unknovrn,  and  by  the 
exercise  of  ordinary  care,  prudence  and  in- 
telligence on  the  part  of  the  employe  could 
not  have  been  known,  to  said  employe. 
Thompson  v.  Chicago,  Milwaukee  and  St. 
Paul  Ry  Co.,  18  Federal  Reporter,  339,  1883; 
4  McCrary,  639. 

58.  —  The  fact  that  one  employe  is  hired 
and  discharged  -by  one  superior  agent  and 
another  employe  by  another  does  not  affect 
the  relation  of  the  employes  to  each  other 
as  fellow-servants.  Slater  v.-  Jewett,  Re- 
ceiver, 5  Amer.  &  Epg;  R.  R.  Cases  (N.  Y.), 
515,  1881;  85N.  Y.,  61. 

59.  —  A  railway  company  is  liable  when 
its  officers  or  agents  who  are  invested  with 
a  controlling  or  superior  duty  iri  that  regard 
are,  in  discharging  it,  guilty  of  negligence, 
from  which  injury  to  an  innocent  party  re- 
sults. Hough  V.  Railway  Co.,  100  U.  S., 
313,  1879;  21  Amer.  R'y  Rep.,  451. 

60.  —  An  employe  will  not  be  precluded 
from  recovering  for  a  personal  injury  sus- 
tained while  in  the  discharge  of  his  duties, 
in  consequence  of  the  act  of  a  superior  serv- 
ant in  another  department  of  the  service. 
Thus,  a  brakeman,  who  has  nothing  to  do 
with  the  placing  of  a  defective  f rpight  car 
upon  the  road,  will  not  be  responsible  for 
the  acts  of  those  providing  such  a  car,  and 
may  recover  for  an  injury  sustained  by  him, 
caused  by  the  use  of  the  same,  without  neg- 
ligence on  his  part.  Toledo,  Wabash  and 
Western  R'y  Co.  v.  Ingraham,  77  111.,  309. 
1875. 

61.  —  In  an  action  for  damages  by  a  serv- 
ant against  his  employer  for  personal  in- 
juries, the  employer  cannot  be  charged  with 
negligence,  as  that  of  himself,  of  one  who 
was  mei-ely  a  foreman  over  the  plaintiff,  who 
was  not  engaged  in  a  distinct  department  of 
the  general  service,  but  in  the  same  work 
with  the  plaintiff,  and  was  not  charged  with 
any  executive  duties  or  control  over  plaint- 
iff which  would  constitute  him  the  agent  of 
the  employer.  Marshall  v.  Sehricher,  63 
Mo.,  308.  1876.  See,  also.  Rains  v.  St. 
Louis,  Iron  Mountain  and  Southern  Ry  Co., 
71  ib.,  164.     1879. 

62.  —  obedience  to  orders.  If  the  master, 
or  another  employe  standing  towards  the 
servant  injured  in  the  relation  of  superior  or 
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vice-principal,  orders  the  latter  iilto  a  Situa- 
tion of  greater  danger  than,  in  the  ordinary 
course  of  his  duty,  he  would  have  incurred, 
and  he  obeys  and  is  thereby  injured,  the 
master  is  liable,  unless  the  danger  is  so  ap- 
pai-ent  that  to  obey  would  be  an  act  of  reck- 
lessness. Miller  v.  Union  Paeifio  R'y  Co., 
17  Federal  Reporter,  67.     1883. 

63.  Various  employments—  brakeman 
and  laborer.  A  railway  company  is  not 
liable  for  an  injury  to  a,  laborer  upon  a  dirt 
train,  caused  by  the  neglect  of  the  brakeman 
in  setting  the  brakes.  They  are  co-employes 
engaged  in  the  same  common  employment. 
Henry  v.  Staten  Island  R'y  Co.,  81  N.  Y., 
373,  188b;  3  Amer.  &  Eng.  R.  R.  Cases,  60. 

64.  —  A  railway  company  is  not  liable  to 
a  brakeman  for  injuries  suffered  from  the 
negligent  setting  up  and  use  of  a  derrick  by 
workmen  employed  in  widening  its  railway. 
Holden  v.  Fitchhurg  R.  R.  Co.,  129  Mass., 
268,  1880 ;  2  Amer.  &  Eng.  R.  R.  Cases,  94. 

65.  —  brakeman  and  track  repairer.  It 
makes  no  difference  that  the  servant  whose 
negligence  causes  the  injuiy  is  a  submanager 
or  foreman,  of  higher  gi-ade  or  greater  au- 
thority than  the  plaintiff.  This  rule  applied 
to  track  repairer  and  brakeman.    lb. 

66.  —  car  inspector  and  brakeman.  A 
brakeman  in  coupling  freight  cars  had  his 
arm  crushed  by  a  loosened  dead-wood  on  a 
car  which  had  come  from  another  line.  It 
was  the  business  of  inspectors  employed  on 
both  lines  to  see  that  cars  transferred  were 
in  proper  condition,  and  there  was  no  claim 
or  showing  that  they  were  not  competent. 
Held,  that  the  inspector  was  a  co-employe 
of  the  brakeman  and  that  the  risk  of  error 
on  his  part  was  one  of  the  risks  of  the  brake- 
man's  employment,  and  that  the  brakeman 
could  not  recover  against  the  company  for 
the  injury.  Smith  v.  Potter,  46  Mich.,  258, 
1881 ;  2  Amer.  &  Eng.  R.  R.  Cases,  140.  See, 
also,  Kidwell  v.  Houston  and  Great  Northern 
B'y  Co.,  3  "Woods  (U.  S.  C.  C),  313.     1877. 

67.  —car  inspector  and  switchman.  A 
switchman  and  a  car  inspector  are  co- 
employes  engaged  in  the  same  common  em- 
ployment. Cribson  V.  Northern  Central  R'y 
Co.,  22  Hun  ^N.  Y.),  289.     1880. 

68.  —  car  repairer  and  brakeman.  The 
plaintiff's  intestate,  in  the  employ  of  the  de- 
fendant, in  pursuance-  of  instructions  given 


to  him,  crawled  under  one' of  a  train  of  oars 
standing  on  what  are  called  the  repair  tracks 
at  Suspension  Bridge  in  order  to  repair  the 
same.  While  so  engaged,  an  engine  was  at- 
tached to  a  portion  of  the  train  and  started 
to  draw  it  away  from  the  remaining  cars 
and  up  a  grade  vp-hich  existed  at  that  place. 
After  it  had  gone  a  short  distance  a  covxpling 
pin  broke  and  the  rear  portion  of  the  train 
ran  down  the  grade,  struck  the  cars  under 
one  of  which  the  plaintiff  was  working,  and 
I'an  over  and  killed  him.  After  the  pin 
broke,  a  brakeman,  virho  was  upon  the  front 
part  of  the  moving  train,  left  this  portion  of 
it  and  sought  to  get  upon  the  cars  vyhich 
were  running  down  the  grade,  to  stop  them, 
but  -was  unable  to  do  so-before  the  collision. 
There  was  no  brakeman  upon  that  portion 
of  the  train  which  ran  back.  In  an  action 
to  recover  damages  for  the  death  of  the 
plaintiff's  intestate,  /leM,  that  it  was  negli- 
gence in  the  defendant  not  to  have  a  suffi- 
cient number  of  brakemen  upon  the  ti-ain, 
so  as  to  have  one  upon  the  rear  portion  of 
the  train  to  stop  it  in  case  such  an  accident 
should  00CU1-,  and  that  the  plaintiff  was  en- 
titled to  recover.  Beselv.  New  York  Central 
and  Hudson  River  R.  R.  Co.,  9  Hun  (N.  Y.), 
457.     1876. 

69.  —  On  appeal  held  that  the  head  brake- 
man  and  yard-master  were  co-employes  of 
the  deceased)  engaged  in  the  same  general 
employment,  and  that  defendant  was  not 
liable.    Same  ii.  Same,  70  N.  Y.,  171.     1877. 

70.  —  carpenter  and  porter.  The  rule 
which  exempts  a  master  from  liability  to  a 
servant  for  injury  caused  by  the  negligence 
of  a  fellow-servant  applies  in  cases  where, 
although  the  immediate  object  on  which  the 
one  servant  is  employed  is  very  dissimilar 
from  that  on  which  the  other  is  employed, 
yet  the  risk  of  injury  from  the  negligence 
of  the  one  is  so  much  a  natural  and  neces- 
sary' consequence  of  the  employment  which 
the  other  accepts  that  it  must  be  included 
in  the  risks  which  have  to  be  considered  in 
his  wages.  Thus,  whenever  an  employment 
in  the  service  of  a  railway  company  is  such 
as  necessarily  to  bring  the  person  accepting 
it  into  contact  with  the  traffio  of  the  line, 
risk  of  injury  from  the  carelessness  of  those 
managing  that  traffic  is  one  of  the  risks 
necessarily  and  naturally  incident  to  such 
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employment,  and  within  the  rule.  The 
plaintiff  was  in  the  employment  of  a  rail- 
way company  as  a  carpenter,  to  do  any  car- 
penter's work  for  the  general  purposes  of  the 
company.  He  was  standing  on  a  scaffold- 
ing at  work  on  a  shed  close  to  the  line  of 
railway,  and  some  porters  in  the  service  of 
the  company  carelessly  shifted  an  engine  on 
a  turn-table  so  that  it  struck  a  ladder  sup- 
pi^rting  the  scaffold,  by  which  means  the 
plaintiff  was  thrown  down  and  injured. 
Held,  on  the  above  principle,  that  the  com- 
pany was  not  liable.  Morgan  v.  Vale  of 
Neath  R'y  Co.,  Law  Reports,  1  Queen's 
Bench  Cases,  149,  1865;  Same  v.  Same,  5 
Best  &  Smith,  570;  117  E.  C.  L.,  568,  1864; 
Same  Case,  lb.,  736.  ' 

71.  —  conductor  and  brakemen.  Con- 
d  uctors  and  brakemen  are  co-employes  whose 
acts  are  not  independent  in  such  a  sense 
as  to  separate  them  from  each  other  in  the 
line  of  dangers.  Smith  v.  Potter,  46  Mich., 
358,  1831;  3  Amer.  &  Eng.  R.  R.  Cases,  140. 

72.  —conductor  and  laborer.  The  plaint- 
iff was  employed  by  a  railway  company  as 
a  laborer  to  assist  in  loading  what  is  called  a 
"pick-up  train,"  with  materials  left  by 
plate-layers  and  others  upon  the  line.  One 
of  the  terms  of  his  employment  was,  that 
he  should  be  carried  by  the  train  from  Bir- 
mingham (where  he  resided,  and  whence 
the  train  started)  to  the  place  at  which  his 
work  for  the  day  was  to  be  done,  and  be 
brought  back  to  Birmingham  at  the  end  of 
each  day.  As  he  was  returning  to  Bii-ming- 
ham,  after  his  day's  work  was  done,  the 
train  in  which  the  plaintiff  was,  through 
the  negligence  of  the  guard  who  had  charge 
of  it,  came  into  collision  with  another  train, 
and  the  plaintiff  was  injured.  Held,  that 
inasmuch  as  the  plaintiff  was  being  carried, 
not  as  a  passenger,  but  in  the  course  of  his 
contract  of  service,  there  was  nothing  to 
take  the  case  out  of  the  ordinary  rule  which 
exempts  a  master  from  responsibility  for  an 
injury  to  a  servant  through  the  negligence  of 
a  fellow-servant,  when  both  are  acting  in 
pursuance  of  a  common  employment.  Tun- 
ney  v.  Midland  R'y  Co.,  Law  Reports,  1 
Common  Pleas  Oases,  291.     1866. 

73.  —  cnndiictor  and  track-layer.  A  rail- 
way company  is  not  liable  for  injury  to  the 
guard  of  a  train,  occasioned  by  the  negli- 


gence of  the  "ganger"  of  the  plate-layers 
in  keeping  the  permanent  way  in  proper  re- 
pair and  condition ;  the  two  servants  being 
engaged  in  one  common  object,  viz.,  the  safe 
conduct  of  the  passengei's  on  their  journey. 
Waller  v.  South  Eastern,  R'y  Co.,  2  Hurlstbne 
&  Coltman  (Exchequer),  103.     1863. 

74.  —  A  trackman,  employed  to  repair  a 
i-ailroad  track,  and  an  engineer  employed 
upon  an  engine  belonging  to  the  same  com- 
pany, are  not  fellow-servants,  engaged  in  a 
common  employment.  There  is  a,  liability 
on  the  part  of  the  railroad  company  for  in- 
juries received  by  one  through  the  negli- 
gence of  another.  Chicago  and  Northwest- 
ern R'y  Co.,  V.  Bliss,  6  Bradwell  (111.),  411. 
1880. 

75.  —  engine-driver  and  car-repairer. 
Where  an  employe  sustained  personal  injury 
while  engaged  in  repairing  cars,  through  the 
negligence  of  a  fellow-servant,  a  driver  of  a 
switch  "engine,  in  mistaking  a  signal  while 
pushing  cars,  it  was  held  that  the  plaint- 
iff could  not  recover  against  the  company, 
the  common  master,  he  and  the  fellow-serv- 
ant being  in  the  same  line  of  employment. 
Valtez  V.  Ohio  and  Mississippi  R'y  Co.,  85 
111.,  500.     1877. 

76.  — engine-driver  and  flreinan.  A  rail- 
way company  is  not  liable  to  an  employe  for 
an  injury  caused  by  the  negligence  of  a  co- 
employe  ;  as  where  the  fireman  on  a  freight 
train  was  hurt  in  consequence  of  the  train 
being  ditched  through  the  engine-driver's 
neglect  to  obey  signals.  Henry  v.  Lake  Shore 
and  Michigan  Southern  R'y  Co.,  49  Mich,, 
495,  1883;  8  Amer.  &  Eng.  R.  R.  Casus,  110. 

77.  —  engine-driver  and  laborer.  Where 
a  railway  company,  engaged  in  ballasting  i(s 
road,  employed  a  hand  to  assist  in  loading 
and  unloading  a  gravel  train,  and  it  was 
necessary  for  him  to  ride  on  the  train  from 
the  gravel  pit  to  the  place  of  unloading  — 
the  train  being  run  under  the  direction  of  a 
conductor,  and  said  hand  having  nothing  to 
do  with  its  management, —  held,  that  such 
hand,  while  riding  on  the  train,  was  a  mere 
employe,  and  not  a  passenger  j  that  he  ancl  the 
engine-driver  of  the  train  were  engaged  in  a 
common  service,  and  that,  as  he  was  not 
under  the  control  or  subject  to  the  orders  of 
the  engine-driver,  the  company  cannot  be 
held  liable  for  negligence  of  the  engine-driver, 
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resulting  in  his  death,  if  it  was  not  guilty  of 
negligence  in  the  employment  of  the  engine- 
driver.  Kumler  v.  Junction  B.  R.  Co.,  33 
Ohio  St.,  150.     1877. 

78.  —  engine-driver  and  telegraph  oper- 
ator. A  telegraph  operator  and  ergine- 
driver  are  co-employes.  Dana  v.  New  York 
Central  and  Hudson  River  R.  R.  Co.,  33 
Hun  (N.  Y.l,  478.  ,  1881. 

79.  —  engine-drivers  on  dilTerent  en- 
gines. A.,  an  engine  driver  in  the  employ 
of  a  railway  company,  was  in  charge  of  a 
train  proceeding  southward.  Several  trains 
being  not  on  time,  the  train  dispatcher  at  a 
point  to  the  nox'th  ordered  train  No.  6,  south- 
ward bound,  to  "  get  orders  at  Grand  Junc- 
tion." On  arriving  at  Grand  Junction  the 
engine-driver  of  No.  6  found  no  orders  await- 
ing him  and  so  proceeded  to  the  south. 
While  so  doing  he  collided  with  the  train 
upon  which  A.  was  engine-driver,  and  A.  was 
in  consequence  killed.  Suit  being  brought  by 
A.'s  widow  against  the  company  to  recover 
damages  for  her  husband's  death,  held,  that 
the  same  had  been  occasioned  by  the  negli- 
gence of  a  co-employe  of  deceased,  and  that 
therefore  plaintiff  was  not  entitled  to  re- 
cover. Chicago,  St.  Louis  and  New  Orleans 
B.  R.  Co.  V.  Doyle,  8  Amer.  &  Eng.  R.  R. 
Cases  (Miss.),  171.     1883. 

80.  —  engine-driver  and  road-master. 
Through  the  negligence  of  a  competent  road- 
master  of  a  railway  company  a  switch  was 
misplaced,  and  a  locomotive  and  train  were 
turned  upon  a  side  track,  the  sleepers  of 
which  were  rotten;  the  engine  and  train 
were  thrown  from  the  track,  and  the  engine- 
driver  and  fireman  were  injured.  Held, 
that  they  were  co-employes  with  the  road- 
master  and  could  not  maintain  an  action 
against  .the  corporation.  Walker  v.  Boston 
and  Maine  R.  R.  Co.,  1  Amer.  &  Eng.  R.  R. 
Cases  (Mass.),  141.    1879. 

81.  —  fireman  and  brakeman.  A  boy 
about  seventeen  years  old  was  employed  as 
brakeman  by  the  engine-driver  of  an  ore 
train.  The  engine-driver  had  power  to  em- 
ploy and  discharge  brakemen,  and  the  boy 
was  capable  and  experienced  in  the  business. 
The  engine-driver  directed  the  fireman  to 
back  the  engine  upon  a  side  track  to  the 
train,  and  told  the  brakeman  to  attend  a 
switch.    He  himself  went  to  attend  another 


switch  farther  'on.  While  this  was  being 
done  the  bell  and  whistle  of  a  train  Qn  the 
main  track  near  by  were  both  sounding.  The 
first  switch  was  passed,  and  the  engine-driver 
was  about  throwing  the  second  when  he 
heard  an  outcry  and  saw  the  brakeman  un- 
der the  engine.  The  brakeman  died  in  a  few 
minutes  from  his  injuries,  and  his  adminis- 
trator sued  the  company  for  the  injury.  It 
was  proved  that  the  brakeman  knew  the 
train  was  about  moving  back,  and  that  there 
was  room  enough  for  him  to  perform  his 
duties.  Held,  that  he  needed  no  farther 
warning  of  his  danger,  and  that  the  accident 
was  due  to  his  own  neglect;  also,  that  if  the 
failure  to  sound  the  bell  and  wliistle  was 
negligence,  it  was  the  fault  of  the  fireman, 
who  was  a  co-employe  of  the  brakeman,  and 
for  whose  negligence  towards  a  fellow-serv- 
ant the  company  would  not  be  liable.  Oreen- 
waldv.  Marquette,  Houghton  and  Ontonagon 
R.  R.  Co.,  49  Mich.,  197,  1883;  8  Amer.  & 
Eng.  R.  R.  Cases,  133. 

82.  —  road-master  and  section  men.  A 
master  is  not  liable  to  one  servant  for  in- 
juries caused  by  the  negligence  of  a  co- 
servant  in  the  same  common  employment. 
That  the  negligent  servant  is  superior  in  au- 
thority, or  an  overseer  of  the  one  injured, 
does  not  take  the  case  out  of  this  rule. 
A  road-master  and  section  man  are  co- 
employes.  Brown  v.  Winona  and  St.  Peter 
R.  R.  Co.,  37  Minn.,  163.     1880. 

83.  —  engine-driver  and  brakeman. 
Where  an  engine-driver  and  brakeman  were 
employed  in  operating  the  same  train,  and 
there  was  no  evidebce  to  prove  tliat  the 
brakeman  was  placed  in  a  position  of  subor- 
dination to  the  engine-driver,  other  than 
what  may  be  implied  from  the  rules  of  the 
company,  requiring  the  driver  to  give  cer- 
tain specified  signals  as  "a  notice"  to  apply 
or  loose  the  brakes,  and  requiring  the  brake- 
man  to  manage  the  brakes  "according  to 
circumstances  and  the  signals  of  the  engine- 
man,"  and  placing  the  brakeman,  while  on 
the  train,  in  subordinationto  the  conductor, 
held,  that 'they  were  servants  of  the  com- 
pany engaged  in  a  common  service ;  that  the 
relation  of  superior  and  subordinate  did  not 
exist  between  them;  and  that,  therefore, 
the  company  was  not  responsible  to  the 
brakeman  for  an  injury,  occasioned  by  the 
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negligence  of  the-engnse-driwei:.  Pittsburgh, 
Fort  Wayne  and  Chicago  Ry  Co.  m  isamx, 
33  Ohio  St.,  196,  1877;  Railway  Co.  v. 
Ranney,  37  Ohio  St.,  665,  1883. 

84.  —  An  engine-driver  and  brakeman  are 
co-employes,  engaged  in  a  common  service. 
A  railway  company  is  not  responsible  to  a 
brakeman  for  an  injuiy  occasioned  by  the 
negligence  of  the  engine-driver.  Pittsburgh, 
Cincinnati  and  St.  Louis  R'y  Co.  v.  Ranney, 

5  Amer.  &  Eng.  R.  E,  Cases  (Ohio),  588, 1882; 
Summerhays  v.  Kansas  Pacific  R'y  Co.,  2 
Colo.,  484,  1875;  80  Amer.  R'y  Rep.,  359; 
Nashmlle,  Chattanooga,  etc.,  R.  R.  Co.  v. 
Wheles,  10  Lea  (Tenn.),  741,  1883;  4  Amer. 

6  Eng.  R.  R.  Cases,  633 ;  Illinois  Central  R. 
R.  Co.  V.  Keen,  72  111.,  612,  1874. 

85.  —  engine-driver  and  switchman. 
Where  the  injured  party  was  a  switchman, 
and  one  of  the  alleged  causes  of  the  acci- 
dent was  excessive  speed  of  an  engine  on 
which  the  plaintiff  was  riding  in  the  dis- 
charge of  his  duties,  the  engine-driver  and 
switchman  are  co-employes  engaged  in  a 
common  enterprise,  and  if  the  excessive 
speed  be  the  sole  cause  of  the  accident  the 
plaintiff  cannot  recover,  where  it  appeared 
there  was  due  care  in  the  selection  of  the 
engine-driver.  Smith  v.  Memphis  and  L.  R. 
R.  Co.,  18  Federal  Reporter,  304.     1883. 

86.  —  general  trafBc  manager  and  sec- 
tion man.  The  general  traffic  manager  of  a 
railway  company  and  a  "  miles-man  "  in  its 
employment  on  the  railway  are  fellow-serv- 
ants, so  that  the  company  is  not  responsible 
for  the  death  of  the  latter  through  the  neg- 
ligence of  the  former.  Conway  v.  Belfast 
and  Northern  Counties  R'y  Co.,  9  Irish  Re- 
ports (Common  Law),  498.     1875. 

87.  —  inspector  and  watehman.  An  in- 
spector and  watchman  are  engaged  in  the 
same  general  employment,  and  the  employer 
of  the  watchman  is  not  responsible  for  an 
injury  caused  by  the  negligence  of  the  in- 
spector. McFarlane  v.  Caledonian  R'y  Co., 
6  Scotch  Session  Cases  (3d  series),  102. 
1867. 

88.  —  machinists  and  boiler  malcers. 
Machinists  and  boiler  makers  in  a  railway 
repair  shop  are  fellow-servants,  and  their 
employer  is  not  liable  for  injury  resulting 
to  a  machinist  from  the  negligence  of  one  of 
said  boiler  makers.    Murphy  v.  Boston  and 


Albany R.  R.  Co.,  88  N.  Y.  146,  1883;  8  Amer. 
&  Eng.  R.  R.  Cases,  510. 

89.  —  section  boss  and  laborers.  A 
"  seofei«mi.boss  "  is  not  a  vice-principal,  repre- 
senting the?.  raA-way  company,  as  against'  a 
section  hand.  They  are  co-employes  en- 
gaged in  the  same  general  employment. 
Barringer  v.  Delaware  and  Bitdsou  Canal 
Co.,  19  Hun  (N.  Y.),  216,  1879;  Chicago  and 
Tomah  R.  R.  Co.  v.  Simmons,  11  Bradwelt 
(111.),  147,  1883. 

90.  —  A  "  road-master  "  of  a  railroad  com- 
pany, having  superintendence  of  the  "road 
department,"  is  not  a  vice-principal  in  such 
a  sense  as  to  render  the  company  liable  for 
his  negligence  to  a  laborer,  when  he  assumes 
to  act  as  a  mere  "boss"  or  "foreman of  a 
gang."  Hoke  v.  St.  Louis,  Keokuk  and 
Northern  R'y  Co.,  11  Mo.  App.,  575.    1882. 

91.  —  section  men  and  train  men.  When 
there  is  one  general  object,  in  attaining 
which  an  employe  is  exposed  to  risk,  if  he  is 
injured  by  the '  negligence  of  another  em- 
ploye while  engaged  in  furthering  the  same 
object,  he  is  not  entitled  to  recover  from  the 
master;  and  it  does  not  matter  that  they 
were  not  employed  in  the  same  kind  of  , 
work.  This  rule  applies  to  section  men  on  a 
hand-car,  and  train  men.  Blake  v.  Maine 
Central  R.  R.  Co.,  70  Me.,  60.     1879. 

92.  —  An  employe  of  a  railway  company 
engaged  in  repairing  the  track,  and  one  era- 
ployed  in  running  trains  thereon,  are  en- 
gaged in  the  same  general  undertaking ;  and, ' 
where  the  former  is  injured  by  the  negli- 
gence of  the  latter,  the  company  is  not  liable 
for  such  injury,  Gormley  v.  Ohio  and  Mis- 
sissippi R'y  Co.,  73  Ind.,  31,  1880;  5  Amer. 
&  Eng.  R.  R.  Cases,  581. 

93.  —  shorelers  and  train  men.  The  en- 
gine-driver, brakemen  and  shovelers  em- 
ployed on  a  construction  train  are  all  co- 
servants,  engaged  in  the  same  branch  of 
service,  and  a  sho  veler  who  is  injured  through 
the  negligence  of  the  engine-driver  or  brake- 
men  cannot  recover  from  their  common 
employer  for  such  injury,  if  the  employer 
has  used  due.  diligence  in  their  selection.  St. 
Louis  and  Southeastern  R'y  Co.  v.  Britz,  72 
111.,  356.    1874. 

94.  —  signalman  and  laborer.  Plaintiff's 
testator,  who  was  the  employe  of  defendant, 
was  killed  by  an  accident  on  one  of  defend- 
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ant's  trains,  upon  which  he  was  g6ing  to  his 
work.  Held,  that  an  omission  by  a  signal- 
man of  defendant  to  place  a  signal,  which 
omission  caused  the  accident,  it  not  being 
shown  that  any  of  defendant's  employes 
were  unskilful  or  incompetent,  would  be 
the  negligence  of  a  co-employe  of  the  in- 
testate, and  give  plaintiff  no  right  to  recover 
against  defendant.  Moran  v.  New  York 
Central  and  Hudson  River  R.  R.  Co.,  3 
Thompson  &  Cook  (N.  Y.  Supreme  Ct.), 
770.    1874. 

95.  —  steam  shorelers.  The  engineer  in 
charge  of  a  steam-shovel  and  a  workman 
engaged  with  the  said  machine  are  co- 
employes,  and  if  the  latter  is  injured  by 
reason  of  negligence  on  the  part  of  the  for- 
mer, there  can  be  no  recovery.  Thompson  v. 
Chicago,  Milwaukee  and  St.  PaulB'yCo.,  18 
Federal  Reporter,  239,  1883 ;  4  McCrary,  629. 

96.  —superintendent  of  track-laying'  and 
labor.  .  The  plaintiff,  a  laborer,  was  em- 
ployed to  fill  trucks  with  ballast  at  a  pit  and 
to  move  them,  when  filled,  along  tempora- 
rily laid  rails,  on  to  the  permanent  rails,  and 
there  attach  them  to  an  engine.  Whilst,  so 
employed  one  of  the  temporary  rails,  in  con- 
sequence of  its  having  been  insecurely  placed 
through  the  negligence  of  another  servant 
of  the  company,  whose  duty  it  was  to  super- 
intend the  laying  of  them,  springing  up  from 
the  pressure  of  the  loaded  truck,  struck  the 
plaintiff  and  severely  injured  him.  Held, 
that  the  injury,  having  been  occasioned  by 
the  negligence  of  a  fellow-workman  of  the 
plaintiff  whilst  both  were  employed  in  a 
common  occupation,  the  company  was  not  re- 
sponsible, in  the  absence  of  evidence  that  it 
had  knowingly  intrusted  the  duty  of  laying 
the  rails  to  an  incompetent  person.  Love- 
grove  V.  London,  Brighton  and  South  Coast 
R'y  Co.,  16  Common  Bench  (N.  S.),  669;  111 
E.  C.  L.,  668.     1864. 

97.  —  surveyor  and  conductor.  The 
plaintiff  was  an  employe  of  the  defendant  in 
the  capacity  of  surveyor,  and  was  itijured 
through  the  negligence  of  the  conductor  on 
one  of  defendant's  trains,  on  which  he  was 
being  transported,  free  of  cliarge,  from  Me- 
dina, where  he  lived,  to  Jordan,  where  he 
was  at  work.  Held,  that  there  being  no  evi- 
dence that  the  conductor  was  an  incompe- 
tent person  for  his  place,  or  of  neglect  on 


defendant's  part  in  employing  him,  the 
plaintiff  could  not  recover  against  the  de- 
fendant damages  for  his  injuries ;  that  the 
plaintiff  was  a  co-employe  with  the  con- 
ductor, within  the  rule  exempting  the 
master  from  responsibility  to  one  servant  for 
injury  sustained  by  him  arising  from  the 
negligence  of  another.  Ross  v.  New  York 
Central  and  Hudson  River  R.  R.  Co.,  5  Hun 
(N.  Y.),  488,  1875;  affirmed,  74  N.  Y.,  617, 
1878. 

98.  —  train  dispatcher  and  brakeman. 
Injury  to  a  brakeman  upon  a  train  en  route, 
by  reason  of  a  collision  with  another  train 
moving  in  an  opposite  direction,  and  which 
was  the  result  of  the  negligence  of  the  train 
dispatcher,  whose  duty  it  is  to  control  the 
movement  of  trains,  affords  no  riglit  of 
action  against  the  railroad  company  for  the 
injury.  The  brakeman  and  train  dispatcher, 
though  many  miles  apart,  and  with  distinct 
duties,  are  nevertheless  co-servants  in  the 
accomplishment  of  the  same  general  object. 
Robertson  v.  Terre  Haute  and  Jndianapolis 
R.  R.  Co.,  78  Ind.,  77,  1881;  8  Amer,  &  Eng. 
R.  R.  Cases,  175. 

99.  —  train  men  on  different  trains.  A 
railway  company  is  not  liable  for  damages, 
at  the  suit  of  one  of  its  employes,  for  injuries 
received  in  a  collision  between  two  trains, 
when  such  collision  was  caused  by  gross 
negligence  on  the  part  of  the  officers  in 
charge  of  one  of  the  trains.  Bull  v.  Mobile 
and  Montgomery  R'y  Co.,  67  Ala.,  206.     1880. 

100.  —  wrecking  train.  One  of  the  de- 
fendant's coal  cars  having  been  derailed  at 
its  yards  in  Buffalo,  defendant's  division 
superintendent  directed  the  person  in  charge 
of  the  car  shops  and  yards  to  send  a  wreck- 
ing train  with  the  requisite  machinery  and 
seven  men,  with  a  man  in  charge,  to  replace 
the  car.  In  pursuance  of  this  order  a  wreck- 
ing train  was  sent  under  the  charge  of  one 
S.,  who  was  employed  by  the  defendant  to 
superintend  the  removal  of  wrecks,  under 
the  orders  of  the  person  in  charge  of  the 
shops  and  yards.  While  the  car  was  being 
replaced  the  plaintiff's  intestate  was  killed 
by  the  upsetting  of  the  car,  which  was 
caused  by  an  improper  and  negligent  order 
given  by  S.  Held,  that  S.  was  decedent's 
co-employe  and  that  the  defendant  was  not 
liable.    Beilfusv.  New  York^  Lake  Erie  and 
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Western  Ry  Co.,  29  Huu  (N.  Y.),  556. 
1883. 

101.  —  yard-man  and  yard-master.  McC, 
plaintiff's  intestate,  was  employed  in  defend- 
ant's yard  at  H.  P.  to  assist  the  yard-master, 
L. ;  he  was  hired  by  L.,  and  was  under  his 
control  and  supervision.  While  MoC.  was 
engaged  by  the  direction  of  L.  in  attaching 
a  damaged  car  standing  on  a  track  in  the 
yard  to  another  car,  L.  negligently  signaled 
to  an  engine-driver,  whose  train  stood  upon 
the  track,  to  back  the  train,  which  he  did 
without  signal  or  warning,  and  in  conse- 
quence McC.  was  crushed  between  the  cars, 
receiving  injuries  causing  his  death.  In  a 
suit  for  damages,  held,  that  the  yard-master 
was  to  be  deemed  a  fellow-servant  with  the 
deceased  as  to  all  acts  done  in  the  range  of 
the  common  employment,  except  those  done 
in  the  performance  of  some  duty  which  de- 
fendant owed  to  its  servant ;  that  the  act  in 
question  was  not  one  of  that  character ;  and 
that,  therefore,  defendant  was  not  liable. 
MoCoskerv.  Long  Island  B.  B.  Co.,  84  N.  Y., 
77,  1881 ;  5  Amer.  &  Eng.  R.  E.  Cases,  564 ; 
reversing  Same  v.  Same,  21  Hun  (N.  Y.), 
500,  1880. 

102.  Voluntary  act  of  employe.  An  em- 
ploye cannot  recover  for  an  injury  incurred 
in  assisting  a  fellow-sei-vant,  either  volun- 
tarily or  on  the  request  of  such  servant. 
Osborne  v.  Knox  and  Lincoln  B.  B.  Co.,  68 
Me.,  49,  1877;  19  Amer.  Ey  Rep.,  7. 

103.  —  A  person  who  voluntarily  assists 
another  employe  in  a  particular  emergency 
cannot  recover  from  the  master  for  an  in- 
jury caused  by  the  negligence  or  misconduct 
of  such  servant ;  he  can  impose  no  greater 
duty  on  the  master  than  a  hired  serv- 
ant,   lb, 

4.  Erwployments  not  common. 

(See  subdivision  Immediately  preceding.) 

104.  Separate   department    of    service. 

The  rule  respondeat  superior  applies  where 
an  employe  of  a  railroad  company  is  injured 
by  reason  of  negligence  in  the  discharge  of 
duty  of  another  employe  of  the  same  com- 
pany, engaged  in  a  separate  and  distinct  de- 
partment, having  no  immediate  or  necessary 
connection  with  that  in  which  the  injured 
employe  is  engaged.    Nashville  and  Chatta- 


nooga B.  B.  Co.  V.  Carroll,  6  Heiskell  (Tenn.), 
347;  12  Amer.  R'y  Rep.,  20,  1871;  Nashville 
and  Decatur  B.  B.  Co.  v.  Jones,  9  Heiskell 
(Tenn.),  27,  1871. 

105.  Superior  and  inferior.  Fellow- 
servants  are  such  as  are  employed  in  the 
same  service,  and  subject  to  the  same  gen- 
eral control ;  but  if  a  railroad  company  sees 
fit  to  invest  one  of  its  servants  with  control 
or  superior  authority  over  another  with  re- 
spect to  any  particular  part  of  its  business, 
the  two  are  not,  with  respect  to  such  busi- 
ness, fellow-servants,  one  being  subordinate 
to  the  other.  Cfravelle  v.  Minneapolis  and 
St.  Louis  Ky  Co.,  11  Federal  Eeporter,  569; 
3  McCrary  (U.  S.  C.  C),  353,  1883;  Oravelle 
v.  Minneapolis  and  St.  Louis  B'y  Co.,  10 
Federal  Reporter,  711,  1883;  Cowlesv.  Bich- 
mond  and  Danville  B.  B.  Co.,  84  N.  C,  309, 
1881 ;  3  Amer.  &  Eng.  R.  R.  Cases,  90. 

106.  —  A  subordinate  in  the  same  service 
can  recover  against  the  employer  for  the 
neglect  of  other  employes  who  had  the 
power  to  control  and  direct  him,  or  who 
were  his  superiors  with  reference  to  the  dis- 
charge of  the  duties  pertaining  to  the  work, 
or  over  whose  actions  he  had  no  control  or 
the  right  to  advise.  Louisville,  Cincinnati 
and  Lexington  B.  B.  Co.  v.  Cavens,  9  Bush 
(Ky.),  559.     1878. 

107.  —  The  rule  of  the  common  law  ex- 
empting the  master  from  liability  for  an  in- 
jury to  an  employe,  caused  by  the  neglect 
of  a  co-employe,  has  been  accepted  in  Ten- 
nessee, but  has  been  held  inapplicable  where 
the  injured  party  has  sustained  his  injury 
by  the  fault  of  his  superior.  The  converse 
of  this  rule  is  denied ;  and  where  a  superior 
is  injured  by  the  neglect  of  an  inferior,  as 
where  the  conductor  is  injured  by  the  en- 
gineer, he  cannot  recover.  Bagsdale  v. 
Memphis  and  Charleston  B.  B.  Co.,  3  Bax- 
ter (Tenn.),  436,  1874;  30  Amer.  R'y  Rep., 
183. 

108. . — giant  powder.  In  February,  1888, 
the  Northern  Pacific  R'y  Co.  was  engaged 
in  building  its  road  through  western  Mon- 
tana, and  had  many  gangs  of  men,  number- 
ing not  less  than  fifty  each,  at  work  on  the 
line  of  the  route,  at  from  three  to  five  miles 
apart,  under  the  control  and  direction  of 
foremen,  with  the  power  to  employ  and  dis- 
charge, subject  themselves  to  the  control  of 
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a  general  superintendent  and  assistant,  who 
passed  along  the  line  and  inspected  the 
camps  at  certain  periods.  Some  of  these 
gangs  used  giant  powder  for  blasting  the 
rooka  and  frozen  earth,  and  in  such  case  the 
foreman  was  charged  specially  with  the  duty 
of  handling  the  powder  and  thawing  it 
when  frozen.  The  general  superintendent 
was  aware  of  the  danger  of  thawing  powder 
before  a  firs,  and  had  given- general  notice 
not  to  do  it,  and  provided  a  safe  appliance, 
called  a  "heater,"  for  the  purpose,  subject 
to  the  requisition  of  the  local  foreman.  The 
plaintiff  was  employed  as  a  laborer  in  one  of 
these  gangs,  where  powder  was  always 
thawed  without  a  '* heater, "before  the  fire, 
and  while  assisting  in  so  thawing  powder  by 
direction  of  the  local  foreman,  was  injured 
by  its  explosion.  Held,  that  the  local  fore- 
man, so  far,  stood  in  the  place  of  the  defend- 
ant, and  that  the  neglect  of  the  former  to  ob- 
tain and  use  the  proper  appliance  for  thawing 
powder,  and  his  directing  the  plaintiff  to 
assist  in  thawing  powder  without  the  se- 
curity of  such  appliance,  were  wrongful 
acts  for  which  the  defendant  was  responsible 
to  the  plaintiff.  Gilmore  v.  Northern  Pa- 
cific R'y  Co.,  18  Federal  Eeporter,  866.  1883. 

109.  —  station  master.  A  station  master, 
to  whom  was  given  the  charge  and  manage- 

,ment  of  all  the  freight  trains  within  his 
division,  and  on  whom  the  special  duty  de- 
volved of  keeping  the  track  clear  of  obstruc- 
tions, while  engaged  in  attending  to  his  own 
personal  affairs,  was  crossing  the  railway 
less  than  eighty  rods  from  the  public  high- 
way, and  was  run  over  and  injured  by  one  of 
the  trains.  The  engine-driver  failed  to  ring 
the  bell  or  sound  the  whistle  fWagn.  Stat., 
310,  g  38).  Held,  that  the  station  master 
was  not  merely  an  employe  of  the  company, 
but,  being  its  agent,  having  superintendence 
of  the  freight  trains,  he  could  not  hold  the 
company  responsible  for  the  negligence  of 
the  engine-driver  in  failing  to  sound  the  bell 
or  whistle;  that,  if  he  was  not  at  the  time 
acting  as  such  agent,  he  was  failing  in  his 
duty,  and  could  not  make  his  negligence  the 
foundation  of  a  recovery.  Evans  v.  Atlantic 
and  Pacific  R  R.  Co.,  63  Mo.,  49.     1876. 

110.  Union  depots ;  employes  of  different 
companies.  The  plaintiff  was  a  porter  in 
the  employment  of  the  L.  and  N.  W.  E.  Co. 
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at  its  Manchester  station.  The  defendant 
also  used  that  station,  and  its  servants, 
whilst  within  the  station,  were  subject  to  the 
rules  of  the  L.  and  N.  W.  E.  Co.,  and  to  the 
control  of  their  station  master.  The  plaint- 
iff, whilst  engaged  in  his  usual  employment 
in  the  station,  was  injured  by  the  negligent 
of  the  defendant's  engine-driver,  in  shunt- 
ing a  train  without  signal.  Held,  that  the 
plaintiff  and  the  defendant's  engine-drivei" 
were  not  fellow-servants.  Warburton  v. 
Great  Western  Ky  Co.,  Law  Eeports,  2  Ex- 
chequer Cases,  30.     1866. 

111.  Various  employments— car  in- 
spector and  brakeman.  The  negligence  of 
the  car  inspector  in  failing  to  detect  unsafe 
rolling  stock,  in  case  of  injury  to  a  brake- 
man  resulting  therefrom,  is  to  be  construed 
as  the  negligence  of  the  company,  and  not 
as  that  of  a  fellow-servant.  &ing  v.  Ohio 
and  Mississippi  R'y  Co.,  11  Bissell  (U.  S.  C. 
C),  332;  14  Federal  Eeporter,  277,  1882;  8 
Amer.  &  Eng.  E.  E.  Cases,  119;  Brann  v. 
Chicago,  Rook  Island  and  Pacifla  R.  R.  Co., 
58  la.,  595,  1880;  21  Amer.  E'y  Eep.,  184. 

112.  —  engine-driver  and  conductor. 
Conductors  and  engineers  are  not  fellow- 
servants,  so  far  as  regards  the  performance 
of  the  duties  therein  specified,  under  the 
following  order:  "  Conductors  must,  in  all 
cases,  while  running  by  telegraph  or  speci3.1 
orders,  show  the  sartle  to  the  engineer  of 
their  train  before  leaving  stations  where 
the  orders  are  received.  The  engineer  must 
read  and  understand  the  order  before  leaving 
the  station."  Ross  v.  Chicago,  Milwaukee 
and  St.  Paul  R'y  Co.,  8  Federal  Eeporter, 
544;  2  McCrary  (U.  S.  C.  C),  23S.    1881. 

113.  —  engine-driver  and  Mgnalmau. '  At 
L.  were  two  stations,  one  belonging  to  the 
G.  Eailway  Company  and  the  other  to  the  de- 
fendant. These  abutted  one  upon  the  other, 
and  were  approached  by  parallel  lines  of 
rails;  the  entrance  and  exit  from  the  sta- 
tions were  governed  by  signals  and  points 
worked  by  signalmen,  whose  duty  was  com- 
mon to  both  stations.  S.  was  one  of  these 
signalmen ;  he  was  engaged  and  paid  by  the 
G.  Eailway  Company,  and  wore  their  uni- 
form; but  his  duty  waJ  to  attend  to  the  de- 
fendant's trains  as  well  as  to  those  of  the  G. 
Eailway  Company.  An  engine  of  the  defend- 
ant's was  upon  the  lines  of  the  G.  HaXiw^y 
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Company,  and  S.  signaled  to  the  driver  to 
\go  on  to  the  defendant's  lines;  the  driver 
•obeyed,  and,  having  reversed  the  engine, 
negligently  ran  over  and  killed  S.,  who  was 
then  looking  at  a  train  coming  in  another 
direction.  Held,  reversing  the  judgment  of 
the  exchequer  division,  that  8.  and  the 
driver  of  the  engine  were  not  engaged  in  a 
common  employment,  and  that  the  defend- 
ant was  liable  to  compensate  the  widow  of 
8.  for  his  death.  Swainson  v.  Northeastern 
R'y  Co.,  Law  Reports,  3  Exchequer  Division, 
341,  1878;  31  Eng.  (Moak),  277. 

114.  —  engine-driver  and  switch- tender, 
Perfeons  engaged  by  a  railroad  company  in 
loading  its  cars  with  freight,  and  a  person 
employed  by  the  same  company  as  a  switch- 
tender,  are  not  engaged  in  a  common  em- 
ployment. But  an  engine-driver  running  a 
switch-engme,  and  a  switch-tender,  are  en- 
gaged in  common  employment.  Chicago, 
Rock  Island  and  Pacific  R.  R.  Co.  v.  Henry, 
7  Bradwell  (111.),  323.     1880. 

11-5.  —  foreman  and  workhand  in  repair 
yard.  A  foreman  was  put  in  charge  of  a 
number  of  hands,  whose  business  it  was  to 
repair  cars  while  standing  on  the  track,  in 
the  company's  yard,  in  which  trains  were 
accustomed  to  be  made  up ;  it  was  also  the 
duty  of  the  foreman  to  work  with  the  hands. 
While  the  foreman  and  a  h^nd  were  engaged 
in  repairing  a  car,  and  the  latter  was  at  work 
under  the  car  by  the  order  of  the  foreman, 
he  was  injured  by  the  striking  of  the  car  on 
which  he  was  working  by  another  car  mov- 
ing on  the  same  track.  Held,  that  the  hand 
was  the  subordinate  of  the  foreman,  in  re- 
spect to  the  work  in  which  he  was  engaged 
:«t  the  time  he  was  injui-ed ;  that  it  was  the 
■duty  of  the  foreman,  in  putting  the  hand  to 
work  under  the  car,  to  use  reasonable  care  to 
protect  him,  while  thus  engaged,  from  the 
danger  aiising  from  the  switching  of  cars 
and  the  making  up  of  trains  on  the  same 
track ;  and  for  an  injury  resulting  from  the 
want  of  such  care,  the  company  is  liable. 
Lalce  Shore  and  Michigan  Southern  R'y  Co. 
V.  Lavalley,  36  Ohio  St.,  331,  1880;  5  Amer. 
&  Eng.  R.  R.  Cases,  .549. 

116.  —  gravel-tfain  men  and  superior 
officer.  Where  it  appeared  that  the  plaintiff 
was  employed  as  a  train  band  and  was  in- 
jured while  engaged  in  digging  gi'avel  under 


the  direction  of  one  L.,  who  was  engineer, 
superintendent,  conductor  and  master  of  the 
gravel  and  material  train  of  defendant, 
whose  business  it  was  to  employ  and  dis- 
charge hands  connected  with  the  train,  and 
who  had  entire  charge  of  this  branch  of  the 
business  over  a  section  of  defendant's  road, 
it  was  held  that  the  plaintiff  and  L.  were  not 
mere  fellow-servants,  and  that  plaintiff  was 
entitled  to  recover  of  the  defendant  for  an 
injury  sustained  on  account  of  the  negli- 
geace  of  L.  Dobbin  v.  Richmond  and  Dan- 
ville R.  R.  Co.,  81  N.  C,  446.     1879. 

117.  —section  boss  and  laborer.  The 
office  of  "section  boss"  in  relation  to  his 
subordinates  creates  the  relation  of  master 
and  servant.  The  latter  have  no  authority ,to 
control  or  resist  the  former  in  his  allotted 
sphere  of  service.  Louisville  and  Nashville 
R.  R.  Co.  V.  Bowler,  9  Heiskell  (Tenn.),  886, 
1873;  20  Amer.  R'y  Rep.,  65. 

118.  —  In  the  employment  and  control  of 
his  subordinates)  a  "section  boss"  acts  as 
the  agent  of  the  common  superior.  When, 
by  reason  of  his  wrongful  act  or  negligence, 
his  subordinate  is  injured,  the  rule  resporir 
deat  superior  applies,  and  the  corporation  is 
liable  for  damages.    lb. 

119.  —  section  hand  and  brakemeu. 
Where,  immediately  preceding  the  injury 
complained  of,  section  hands  employed  by, 
a  railroad  company  dig  away  the  earth 
around  a  switch-rod  so  as  to  leave  a  cavity, 
in  consequence  of  which  a  brakeman,  in 
the  discharge  of  his  duty  in  uncoupling 
cars,  is  injured,  these  section  hands  will  not 
be  considered  fellow-servants  of  the  brake- 
man  in  such  a  sense  as  will  relieve  the  com- 
pany from  liability  for  the  injury,  but  their 
act  will  be  taken  to  be  the  act  of  the  com- 
pany. Vautrain  v.  St.  Louis,  Iron  Mount- 
ain and  Southern  R'y  Co.,  8  Mo.  App.,  538. 
1880. 

120.  —  section  hand  and  enpine-ffriYer. 
Where  a  servant  of  a  railway  company,  era- 
ployed  to  work  on  the  track,  was  run  over 
and  injured  by  an  engine  through  the  care- 
lessness of  the  engine-driver  of  the  company, 
it  was  held  that  the  servant  injured  was  not 
engaged  in  the  same  line  of  employment  as 
the  engineer,  and  might  recover  of  the  com- 
pany for  the  injury  the  same  as  any  other 
person  not  in  its  service,  if  he  acted  with 
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prudence  on  his  part.  Pittsburgh,  Ft.  Wayne 
and  Ohieago  Ry  Co.  v.  Powers,  74  III.,  341. 
1874. 

121.  —  section  hand  and  fireman.  A 
section  hand,  while  engaged  in  duty,  and 
standing  some  five  or  six  feet  from  the 
rail  of  the  track  to  avoid  a  passing  train, 
was  struck  on  the  head  by  a  large  lump  of 
coal,  which  was  carelessly  cast  by  the  fire- 
man of  the  train  from  the  tender,  from  the 
effects  of  which  the  person  injured  died. 
Held,  that  the  company  was  liable  to  his 
personal  representative  for  damages,  under 
the  statute.  A  track  repairer  and  a  fireman 
on  a  passing  train  are  not  regarded  as  fellow- 
servants,  within  the  rule.  Chicago  and 
Northwestern  B.  B.  Co.  v.  Moranda,  93  111., 
302.    1879. 

122.  —  track  repairers  and  train  men. 
As  between  employes  of  a  railway  company, . 
whose  duty  it  is  to  repair  its  track  while 
trains  are  using  the  same,  and  the  company 
and  its  I'epresentatives,  who  are  engaged  in 
running  its  trains  over  the  same  where  the 
track  men  are  so  employed,  it  is  the  duty  of 
the  latter,  so  far  as  is  practicable,  to  adopt' 
such  precautions  as  will  guard  its  employes 
on  the  track  from  dangers  incident  to  their 
employment.  Dick  v.  Railroad  Co.,  38  Ohio 
St.,  389,  1882;  8  Amer.  &  Eng.  E.  E.  Cases, 
101. 

123.  —  Where  the  liability  of  a  railway 
company  for  injury  to  one  of  its  track  re- 
pairers, by  the  careless  manner  of  running 
a  train,  is  in  issue,  evidence  tending  to  show 
that  the  train  causing  the  injury  was  in 
charge  of  a  conductor  and  engineer,  and 
was,  at  the  time,  engaged  in  a  race,  at  a 
high  and  dangerous  rate  of  speed,  with  a 
train  on  a  parallel  road,  over  several  public 
crossings,  on  a  curve  on  v^liioh  the  track  re- 
pairer was  at  work,  in  a  city  limits,  and 
where  trains  should  be  run  with  care  cor- 
responding with  the  circumstances,  without 
sound  of  bell  or  whistle,  or  slack  of  speed, 
or  any  other  precaution  to  warn  the  men  en- 
gaged at  work  on  the  track  of  approach- 
ing danger,  is  competent  to  go  to  the  jury, 
and  shoiild  be  submitted  to  it  under  proper 
instructions  upon  the  issue  joined;  and  it 
was  error  in  the  court  to  grant  a  non-suit,  on 
the  assumption  that  the  negligence  and  care- 
lessness causing  the  injury  was  that  of  a  co- 


employe  in  the  same  service,  and  not  that  of 
the  company.     lb. 

124.  —  yard-master  and  driller.  Where 
a  yard-master  had  power  to  hire  and  dis- 
charge drillers,  and  a  driller  was  injured 
through  his  neglect,  held,  that  they  were 
not  co-employes  engaged  in  the  same  gen- 
eral employment,  and  that  the  corporation 
was  liable  for  the  injury.  McCosker  v.  Long 
Island  B.  R.  Co.,  59  Howard's  Practice  (N. 
y.),  358.  1880.  See,  also,  Murphy  v.  Boston 
and  Albany  R.  R.  Co.,  59  ib.,  197,  1880;  Mc- 
Cosher  v.  Long  Island  B.  B.  Co.,  28  Hun  (N. 
Y.),  5t)0,  1880. 

5.   Common  law  rule. 

125.  Neglect  of  co-employe.  A  railway 
company  is  not  responsible  to  an  employe 
for  an  injury  received  through  the  neglect 
of  a  co-employe  engaged  in  the  same  general 
employment.  Houston  and  Great  Northern 
B.  B.  Co.  V.  Miller,  51  Tex.,  370,  1879;  Bob- 
inspn  V.  Houston  and  Texas  Central  Ry  Co. , 
46  Tex.,  540,  1877;  13  Amer.  R'y  Rep.,  303; 
Dobbin  v.  Richmond  and  Danville  R.  R.  Co., 
81  N.  C,  446,  1879;  flardy  v.  Carolina  Cen- 
tral R'y  Co.,  76  N.  C.„  5,  1877;  Totten  v. 
Pennsylvania  R.  R.  Co.,  11  Federal Eeporter, 
564,  1882;  Hogan  v.  Central  Pacific  R.  B. 
Co..  49Cal.,  128,  1874;  Hutchinson  v.  York, 
Newcastle  and  Berwick  B'y  'Co.,  5  Welsby, 
Hurlstone  &  Gordon  (Exchequer),  343,  1850 : 
6  Eng.  E.  E.  &  Canal  Cases,  580 ;  Brdbbits  v. 
Chicago  and  Northwestern  R'y  Co.,  38  Wis., 
389,  1875;  Michigan  Central  B.  B.  Co.  v. 
Dolan,  33  Mich.,  510,  1875. 

126.  —  Negligence  between  co-employes 
of  a  railway  company  is  not,  as  between  one 
of  the  employes  and  the  company,  negli- 
gence of  the  company.  Kansas  Pacific  B. 
B.  Co.  V.  Salmon,  11  Kans.,  83.     1873. 

127.  —  The  general  rule  exempting  the 
common  master,  whether  a  natui-al  person 
or  a  corporation,  from  liability  to  a  servant 
for  injuries  caused  by  the  negligence  of  a 
fellow-servant,  recognized  and  considered. 
Hov^h  V.  Bailway  Co.,  100  U.  S.,  313,  1879; 
31  Amer.  R'y  Eep.,  451. 

128.  —  A  master  is  not  relieved  from  re- 
sponsibility in  all  cases  when  a  servant  is  in- 
jured by  the  negligence  of  a  fellow-servant, 
but  only  where  the  servants  are  engaged  in 
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the  same  common  employment ;  that  is,  in 
the  same  department  of  duty,  riot  in  depart- 
ments essentially  foreign  to  each  other. 
King  V.  Ohio,  etc.,  B.  B.  Co.,  14  Federal  Re- 
porter, 377.     1882. 

129.  —  minor.  Where  a  minor,  while  in 
the  service  of  a  railway  company,  under  an 
express  contract,  receives  an  injui'y  through 
the  negligence  of  a  co-employe  in  the  same 
line  of  duty,  the  company  will  not  be  liable 
to  him  for  such  injury.  By  entering  into  the 
employment,  he  takes  upon  himself  the  nat- 
ural and  ordinary  risks  incident  to  the  serv- 
ice in  which  he  is  engaged,  among  which 
is  the  carelessness  of  his  fellow-servants. 
Oartland  v.  Toledo,  Wabash  and  Western  R. 
R.  Co.,  67  111.,  498.     1873. 

130. —rule  in  federal  courts.  The 
courts  of  Great  Britain  and  America  have 
established  the  general  doctrine  of  the  non- 
liability of  the  employer  for  an  injury  of  one 
servant  caused  by  the  negligence  of  another 
servant  in  the  same  common  employment ; 
and.  this  doctrine  of  general  jurispmdence, 
as  it  involves  no  federal  question,  is  no  more 
open  to  judicial  denial  in  the  federal  courts 
than  in  the  state  courts,  or  the  ordinary 
common  law  tribunals.  Dillon  v.  Union  Pa- 
cific R.  R.  Co.,  3  Dillon  (U.  S.  C.  C),  319. 
1874. 


II.  Defective   eoadwat,    MACHmEKY 

AND   MATERIALS. 

1.  Boadmay. 

131.  Bridge.  The  defendant  would  be 
chargeable  withnegligence  if  any  of  its  em- 
ployes, whose  duty  it  was  to  observe  the 
condition  of  the  bridge,  to  keep  it  in  repair, 
had  actual  or  implied  notice  of  the  defects 
therein,  or  in  the  exercise  of  reasonable  dili- 
gence would  have  known  of  them,  and  failed 
to  make  the  necessary  repairs.  Locke  v. 
Sioux  City  and  Pacific  R.  R.  Co.,  46  la., 
109,  1877;  16  Amer.  R'y  Rep.,  138. 

132.  —  Whether,  under  instructions  of  the 
superintendent  to  the  conductor,  which  had 
been  given  in  evidence,  it  was  the  duty  of 
the  conductor  to  stop  the  train  before  at- 
tempting to  cross  the  bridge,  was  held  to  be 
a  question  of  fact  for  the  jury.    lb. 


133.  —  Where  a  railway  bridge  was  a 
trestle-work,  constructed  of  timbers  fifteen 
years  before  an  accident  thereon,  resulting 
in  the  loss  of  life,  and  many  of  the  timbers 
were  rotten  at  the  heart,  and  some  of  the 
tenons  rotted  off,  and  the  company  had  been 
notified  of  its  unsafe  condition  before,  and 
had  only  made  some  slight  repairs  at  one 
end  only,  and  had  made  no  thorough  exam- 
ination and  repairs,  it  was  held  that  it  was 
negligent  to  such  a  degree  as  to  merit  the 
severest  censure.  Actual  knowledge  of  the 
defects  is  not  necessary,  but  it  is  sufficient 
if  the  company  might  have  been  informed, 
by  the  use  of  such  diligence  as  the  law  re- 
quires. Toledo,  Wabash  and  Western  By 
Co.  V.  Conroy,  68  111.,  560.     1873. 

134.  —  Actual  knowledge  of  defects  is 
not  necessary  to  render  a  railway  company 
liable ;  it  is  enough  if  the  company  might, 
by  the  use  of  such  diligence,  have  been  in- 
formed; but  when  it  did  not  know  and  could 
not  have  learned  that  the  timbers  were  de- 
fective and  unsafe,  by  such  diligence,  it  can- 
not be  held  responsible.  Toledo,  Peoria  and 
Warsaw  R'y  Co.  v.  Conroy,  61  111.,  163, 1871 ; 
13  Amer.  R'y  Rep.,  431. 

135.  —  An  engine-driver  having  been  em- 
ployed by  a  railway  company  to  drive  a  train 
on  part  of  the  line  of  another  company  over 
which  it  had  running  powers  and  with  which 
he  was  not  familiar,  was  accompanied  by  a 
pilot-man  to  assist  him  on  his  first  trip.  The 
train  was  stopped  by  signals  outside  a  star 
tiou  on  a  dark  night  when  sleet  was  falling, 
and  the  engine-driver  walked  forward  on 
the  line  without  a  lamp  to  the  signal  box  in 
order  to  ask  questions  as  to  the  working  of 
the  line.  He  fell  over  a  bridge  on  the  line 
and  died  from  the  injuries  he  received.  In 
an  action  of  damages  by  his  widow  against 
the  railway  company  on  whose  line  the  ac- 
cident happened,  held,  that  the  company  was 
not  bound  to  fence  the  bridge,  and  that  the 
accident  happened  through  the  engine-dnv- 
er's  own  rashness.  Clark  v.  Caledonian  Ry 
Co.,  5  Scotch  Session  Cases  (4th  series),  373. 
1877. 

13€.  —  evidence.  In  an  action  against  a 
railway  company  for  damages  on  account  of 
the  death  of  the  plaintiff's  intestate,  caused 
by  the  falling  of  a  train  of  defendant's  cars, 
on   which   he   was   employed,    through  a 
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bridge,  one  of  plaintiff's  witnesses  bflei'ed 
a  piece  of  timber  sawed  from  the  piling  of  a 
part  of  the  bridge  which  did  not  go  down  at 
the  time  of  the  accident.  Held,  that  the 
evidence  was  not  admissible  to  show  that 
the  timbers  of  the  bridge  which  caused  the 
accident  were  decayed  and  unsound,  but 
that  it  was  admissible  to  show  that  the  caps 
or  timbers  resting  on  the  piling  were  not 
bolted  thereto.  Mann  v.  Sioux  City  and  Pa- 
eific  B.  B.  Co.,  46  la.,  637,  1877;  16  Amer. 
E'y  Rep.,  146. 

137.  Berrich.  If  a  railway  company  suf- 
fers a  derrick,  not  actually  in  use  for  the 
purposes  of  its  business,  to  remain  for  an 
unreasonable  length  of  time,  on  land  within 
its  control,  in  such  a  position  near  its  track 
as  to  be  in  danger  of  being  thrown  down  by 
ordinary  natural  causes  so  as  to  interfere 
with  the  safe  operation  of  its  trains,  the 
company  is  liable  to  a  brakeman  for  injuries 
resulting  from  its  own  neglect  in  not  remov- 
ing the  derrick,  or  in  not  guarding  against 
the  danger  of  allowing  it  to  remain,  even  if 
it  was  put  up  by  other  servants  of  the  com- 
pany, and  independently  of  the  question  of 
their  negligence.  Holden  v.  Fitchburg  B. 
B.  Co.,  129  Mass.,  268,  1880;  3  Amer.  & 
Eng.  R.  R.  Cases,  94. 

138.  Ditches.  Whether  it  is  negligence 
to  leave  an  open  ditch  under  a  railway  track, 
where  it  may  be  stepped  into  by  a  brakeman, 
is  a  question  of  fact  for  the  jury.  Houston 
and  Great  Northern  B.  B.  Co.  v.  Bandhll,  50 
Tex.,  254.    1878. 

139.  —  Where  plaintiff's  intestate  was  em- 
ployed by  defendant  as  switchman  and  car- 
coupler,  working  in  a  freight-yard  drained 
by  a  system  of  small  open  ditches,  running 
across  the  track  between  the  ties,  which 
were  in  existence  when  he  entered  the  em- 
ployment, and  remained  without  any  change 
or  alteration,  every  one  of  which  was  well 
known  to  him,  and  while  engaged  in  coup- 
ling cars  he  stepped  into  one  of  these  sluices, 
fell  under  the  cars  and  was  killed,  iield,  that 
defendant  was  not  liable.  De  Forest  v. 
Jewett,  Beceiver,  etc.,  8  Amer.  &  Eng.  R.  R. 
Cases,  495 ;  88  N.  Y.,  264.     1883. 

140.  Evidence.  It  is  error  to  admit  evi- 
dence of  other  defects  at  other  places  on  the 
road,  there  being  nothing  in  the  case  tend- 
Jng  to  show  that  such  other  defects  in  any 


way  contributed  to  the  injury  complained  of, 
or  were  the  result  of  a  cause  presumptively 
operating  at  the  place  of  the  casualty,  or 
which  might  have  caused  the  defect  which 
produced  the  injuiy.  Morse  v.  Minneapolis 
and  St.  Louis  B'y  Co.,  80  Minn.,  465.     1883. 

141.  —  D.,  plaintiff's  intestate,  was  an 
engine-driver  in  the  service  of  defendant, 
who  was  operating  a  railway ;  while  run- 
ning a  train  D.'s  engine  was  derailed,  and 
he  received'  injuries  causing  his  death.  In 
an  action  to  recover  damages,  plaintiff's  evi- 
dence tended  to  show-  that  the  track  was 
defective  at  the  place  of  derailment;  the 
evidence  upon  this  point  was  conflicting. 
Defendant  proved,  without  dispute,  that  the 
flange  of  one  of  the  wheels  of  the  engine 
was  broken  at  the  time  of  the  accident,  and 
that  the  fracture  was  due  to  an  undiscovera- 
ble  flaw.  The  court  refused  a  motion  to 
dismiss  the  complaint,  and  left  it  to  the  jury 
to  determine  whether  the  derailment  was 
caused  by  the  defects  in  the  track  or  the 
breaking  of  the  wheel,  charging  them  that 
if  the  death  bf  D.  was  caused  by  the  latter 
plaintiff  could  not  recover.  Held,  no  error. 
Durkin  v.  Sharp,  Beceiver,  etc.,  8  Amer.  & 
Eng.  R.  R.  Cases,  530;  88  N.  Y.,  335.     1883. 

142.  Foot  of  brakeman  caught  between 
rails.  The  fact  that  the  intestate's  foot  was 
caught  between  the  rails,  so  that  he  was 
fastened  to  the  place,  would  not  excuse  the 
railway  company  if  its  cars  were  negli- 
gently driven  over  him.  Beeins  v.  Chicago, 
Book  Island  and  Pacific  B.  B.  Co.,  58  la., 
150,  1883;  10  Amer.  &  Eng.  R.  R.  Cases,  658. 
Again  reported,  6  Amer.  &  Eng.  R.  R. 
Cases,  322. 

143.  Frog.  In  an  action  against  a  railway 
company  for  injuries  to  a  brakeman,  who, 
in  attempting  to  couple  cars,  failed  to  do  f o 
at  the  first  attempt,  and,  instead  of  stepping 
out  from  between  them,  as  he  might  have 
done,  continued  the  attempt  as  the  cars 
were  moving  on,  and  caught  his  foot  in  the 
frog,  whereby  he  was  injured,  it  was  held 
that,  although  the  compahy  failed  to  furnish 
cars  which  coupled  readily,  yet  its  failure 
was  not  the  proximate  cause  of  the  injury 
entitling  plaintiff  to  recover.  Williams  v. 
Central  B.  B.  Co.  of  Iowa,  43  la.,  396,  1876; 
14  Amer.  R'y  Rep.,  458. 

144.  —  An  employer  is  not  bound  to  make 
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use  of  the  newest  mechanical  appliances  for 
the  purpose  of  insuring  the  safety  of  his 
employes,  especially  if  it  does  not  appear 
that  on  the  whole  it  would  be  advantageous 
to  them.  So,  a  railway  company  is  not 
bound  to  block  its  frogs,  paz'ticularly  if  it 
does  not  appear  in  doing  so  it  would  not  en- 
tail greater  dangers  than  it  would  avert. 
McOinnis  v.  Canada  Southern  Bridge  Co., 
49  Mich.,  466,  1883;  8  Amer.  &  Eng.  R.  R. 
Cases,  135. 

145.  Guard  rail.  Where  a  switchman, 
while  engaged  in  coupling  cars  from  the  in- 
side of  a  short  curve,  caught  his  foot  be- 
tween the  main  rail  and  the  guard,  and 
thereby  lost  his  leg  by  having  it  run  over ; 
and  it  appeared  by  the  testimony  of  men  of 
experience,  that  the  guard  rail  was  properly 
constructed,  and  that  it  was  hazardous  to 
couple  from  the  inside,  but  comparatively 
safe  from  the  outside  of  the  curve,  and  that 
the  party  injured  was  familiar  with  the 
curve,  and  gave  no  notice  to  the  company  of 
any  defect,  it  was  held  that,  even  if  the  com- 
pany was  guilty  of  negligence  as  to  the  man- 
ner in  which  the  guard  was  constructed,  it 
was  slight,  and  that  of  the  switchman  gross, 
and  that  he  was  not  entitled  to  recover 
for  the  injury.  Foster  v.  Chicago  and  Alton 
B.  R.  Co.,  84  111.,  164  1876;  16  Amer.  R'y 
Rep.,  453. 

146.  —  Where  it  is  alleged  in  the  petition 
that  a  fatal  injury  to  a  young  and  inex- 
perienced employe  was  caused  by  the  negli- 
gence of  the  company  in  not  placing  blocks 
between  its  guard  rails  and  the  rails  of  its 
tracks  at  the  switches,  it  is  the  province  of 
the  jury  to  determine  whether  the  party 
injured,  in  view  of  his  inexperience  and 
the  time  he  had  been  employed  as  a  switch- 
man, and  of  the  other  facts  of  the  case, 
knew,  or  in  the  exercise  of  reasonable  dili- 
gence could  have  known,  of  the  perils  re- 
sulting from  an  absence  of  the  blocks  between 
the  guard  rail  and  the  rail  of  the  track.  These 
are  questions  of  fact  and  not  of  law,  and  a 
refusal  of  the  court  to  permit  the  jury  to 
pass  upon  these  questions  is  error.  Mayes  v. 
Chicago,  Rode  Island  and  Paciflo  Ry  Co., 
8  Amer.  &  Eng.  R.  R.  Cases  (la.),  537.     1883. 

147.  Ice  and  snow.  A  railway  company 
is  not  bound  to  keep  the  ground  near  its 
track  free  from  ice  and  snow,  and  the  dan- 


ger incident  to  such  a  condition  of  the 
ground  is  one  of  the  ordinary  risks  of  a 
brakeman's  employment.  Piquegno  v.  Chi- 
cago and  Grand  Trunk  R.  R.  Co. ,  13  Amer. 
&  Eng.  R.  R.  Cases  (Mich.),  310.     1883. 

148.  Knowledge  of  employe.  A  servant 
voluntarily  entering  upon  an  employment, 
the  dangers  and  hazards  of  which  are  known 
to  him,  must  be  held  to  have  assumed  the 
consequences  of  such  risks.  Held,  accord- 
ingly, that  the  defendant  was  not  liable  for 
the  death  of  an  employe,  resulting  from  a 
collision  caused  by  its  failure  to  provide 
fences  along  the  line  of  its  road,  if  the  de- 
ceased knew  of  the  want  of  fences.  Sweeney 
V.  Central  Pacific  R.  R.  Co.,  57  Cal.,  15, 
1880 ;  8  Amer.  &  Eng.  R.  R.  Cases,  151. 

149.  —  A  switchman  standing  on  the  foot- 
board of  a  tender  that  was  backing  on  a  side- 
track let  go  the  handrail  to  shift  his  lantern 
froru  one  hand  to  the  other,  and  was  jerked 
off  by  reason  of  a  worn  rail  left  there  by  his 
co-employes,  the  trackmen.  He  had  full 
means  of  knowing  the  condition  of  the 
track,  and  the  custom  of  the  road  as  to 
using  worn  rails  for  side-tracks.  Held,  that 
the  risk  was  one  assumed  by  his  employ- 
ment, and  that  he  had  no  ground  of  recov- 
ery. Michigan  Central  R.  R.  Co.  v.  Austin, 
40  Mich.,  347.     1879. 

150.  —  It  cannot  be  affirmed,  as  matter  of 
law,  that  an  engine-driver  or  fireman  has 
the  same  opportunity  as  the  corporation,  or 
whatever  subordinates  may  represent  it, 
whose  duty  it  is  to  keep  the  track  in  repau, 
to  ascertain  and  know  of  defects;  and,  in 
case  of  injury  to  him  in  consequence  of 
such  defects,  he  cannot  be  deemed  guilty  of 
contributory  negligence  simply  because  he 
knew  that  the  track  was  somewhat  out  of 
repair.  Mehan  v.  Syracuse,  Binghamton  and 
New  Ycn-k  R.  R.  Co.,  78  N.  Y.,  585,  1878; 
Dale  V.  St.  Louis,  Kansas  City  and  Northern 
R'y  Co.,  63  Mo.,  455,  1876;  31  Amer.  R'y 
Rep.,  317. 

151.  —  In  an  action  against  a  railway 
company  for  injuries  to  the  plaintiff  by  its 
negligence,  he  offered  to  prove  that  he  was  • 
a  freight  conductor ;  that  it  had  a  siding  on 
which  coal  cars  were  to  be  run  out  to  empty 
coal  on  a  platform,  and  it  was  his  duty  as 
conductor  to  run  out  on  the  siding  the  coal 
cars  brought  with  his  train ;  that  by  reason 
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of  the  shortness  of  the  curve  of  the  siding 
and  its  improper  connection  vyith  the  main 
line,  it  was  dangerous  to  run  the  cars  on  the 
siding ;  that  he  had  notified  the  superintend- 
ent and  foreman  of  the  railway  of  such 
danger  and  they  promised  to  remedy  the 
defect,  and  requested  the  plaintiff  to  con- 
tinue till  the  repair  was  made ;  that  nothing 
was  done  towai-ds  the  repair,  and  while  the 
plaintiff  was  running  his  train  on  the  siding, 
using  due  care,  the  front  car,  by  reason  of 
the  shortness  of  the  curve,  ran  off  the  track, 
and  the  plaintiff  on  the  second  car  was 
forced  by  the  shock  from  the  car  and  in- 
jured. The  court  below  rejected  the  offer. 
Held,  that  it  should  have  been  received. 
Patterson  v.  Pittsburgh  and  Connellsville  B. 
B.  Co.,  76  Pa.  St.,  389,  1874;  9  Amer.  R'y 
Eep.,  381. 

152.  —  Plaintiff,  while  in  the  employ  of 
defendant  as  an  engine-driver,  was  injured 
by  the  overturning  of  his  engine,  caused  by 
the  bad  condition  of  defendant's  track.  In 
a  suit  to  recover  damages,  it  appeared  that 
plainnff  was  running  his  engine  by  express 
orders,  without  cars  attached,  ahead  of  a 
passenger  train ;  he  knew  that  the  road  was 
somewhat  out  of  repair,  and  that  he  in- 
curred some  danger;  but  it  did  not  appear 
conclusively  that  he  knew  how  badly  it  was 
out  of  repair,  or  that  the  danger  was  very 
great.  Three  or  four  passenger  trains,  be- 
sides freight  trains,  passed  over  the  road 
daily  each  way ;  it  did  not  appear  that  any 
accident  had  previously  happened,  caused 
by  the  bad  condition  of  the  road.  Plaintiff 
and  other  employes  had  frequently  run  their 
engines  over  the  road  with  safety,  in  the 
same  way  plaintiff  was  running  his  at  the 
time  of  the  accident.  Plaintiff  was  ordered 
by  competent  authority  to  so  run  his  en- 
gine, and  he  had  the  assurance  that  the  road 
would  soon  be  put  in  repair.  Held,  that  the 
evidence  authorized  the  submission  of  the 
question  of  contributory  negligence  to  the 
juiy.  HawUy  v.  Northern  Central  R'y  Co., 
2  Amer.  &  Eng.  R.  R.  Cases,  348;  82  N.  Y., 
370.    1880. 

153.  Notice  to  company.  In  order  to  hold 
the  company  responsible  to  an  employe 
(such  as  a  conductor)  for  injuries  sustained 
because  of  the  road  or  its  appurtenances 
being  out  of  repair,  it  must  be  -shown  that 


the  company  is  in  default  in  its  duty,  either- 
by  the  selection  of  incompetent  servants  or 
an  insufficient  number  of  them  to  do  the 
work,  or  failure  to  furnish  proper  materials, 
or  that  the  company  had  notice  of  the  bad 
condition  of  the  road,  or  is  chargeable  with 
negligence  for  not  knowing.  Howd  v.  Mis- 
sissippi Central  B.  S.  Co.,  50  Miss.,  178. 
1874. 

154.  —  An  action  was  brought  to  re- 
cover damages  for  the  death  of  plaint- 
iff's husband,  a  fireman  employed  on  one  of 
defendant's  engines,  who  had  been  killed  be- 
cause of  the  train  having  run  from  the  track. 
The  accident  was  caused  by  the  defective 
condition  of  the  track,  and  evidence  was 
given  to  show  that  notice  thereof  had 
been  given  to  the  foreman  of  the  gang  of 
men  employed  by  defendant  to  repair  its 
tracks,  before  the  accident.  Held,  that  if 
notice  of  the  defects  had  been  given  to  de- 
fendant, and  the  injured  employe  was  free 
from  fault,  the  plaintiff  should  recover. 
Gage  v.  Delaware,  Lackawanna  and  West- 

,  em  R.  B.  Co.,  14  Hun  (N.  Y.),  446.     1878. 

155.  —  Ordinarily  a  notice  by  an  employe 
to  a  subordinate,  however  extensive  his  au- 
thority, is  not  sufllcient,  he  being  but  a 
fellow-servant.  Patterson  v.  Pittsburgh  and 
Connellsville  B.  B.  Co.,  76  Pa.  St.,  389,  1874; 
9  Amer.  R'y  Rep.,  381. 

156.  —  If  the  servant  of  a  railway  com- 
pany, appointed  to  keep  the  track  in  repair, 
knows,  or  by  the  proper  discharge  of  his 
duty  might  know,  of  its  condition,  then  his 
knowledge,  or  that  which  he  might  have 
acquired,  is  imputable  to  tlie  company. 
Porter  v:  Hannibal  and  St.  Joseph  B.  B.  Co., 
71  Mo.,  66,  1879;  3  Amer.  &  Eng.  R.  R. 
Cases,  44. 

157.  Storms.  The  track  of  a  railway, 
and  especially  every  exposed  place,  ought  to 
be  examined  after  every  storm,  before  a 
train  is  allowed  to  pass ;  and  if  that  is  not 
done,  and  injury  results,  whether  to  passen- 
gers or  servants  of  the  train,  the  corpojration 
is  liable.  Hardy  v.  North  Carolina  Central 
B.  B.  Co.,  74  N.  C,  734,  1876;  13  Amer.  R'y 
Rep.,  131. 

158.  —  To  allow  a  break  in  the  embank- 
ment of  a  railroad,  caused  by  a  storm  and 
unprecedented  freshet,  to  remain  open  for 
ten  hours,  without  some  one  stationed  at  or 
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near  the  place  to  warn  passing  trains  of  the 
danger,  is  negligence  which  nothing  can 
excuse.    76. 

159.  —  On  the  trial  of  an  action  to  recover 
for  an  injuiy  resulting  in  the  death  of  an 
employe  caused  by  the  track  being  in  an 
unsafe  condition  from  sand  having  washed 
upon  it  in  a  storm,  the  court  charged  the 
jury  that  it  is  the  duty  of  those  who  use 
hazardous  agencies  to  control  them  carefully 
and  to  adopt  every  ordinary  known  and 
usually  approved  invention  to  lessen  the 
danger  and  guard  against  every  ordinary 
probable  danger  by  such  means  as  ordinary 
prudence  would  suggest  or  dictate ;  and  rail- 
way companies  ai-e  bound  to  take  notice  of 
the  topography  of  the  country  along  their 
lines  of  I'oad,  and  to  take  notice  of  the  cli- 
mate and  the  storms  and  floods  that  an- 
nually occur  in  those  localities,  and  make 
all  necessary  guards  against  danger  caused 
by  ordinary  and  usually  severe  storms  of  the 
locality.  It  is  the  duty  of  the  defendant  to 
so  construct  its  road  as  to  make  it  reason- 
ably safe,  and  to  guard  against  wash-outs, 
land-slides  and  obstructions  which  might 
endanger  the  lives  of  the  passengers  and 
employes  passing  over  the  same;  and  any 
neglect  of  the  defendant  in  that  behalf 
would  make  it  liable  to  the  plaintiff  if  such 
neglect  caused  the  injury.  It  was  also  the 
duty  of  the  defendant  to  keep  its  road  in 
suitable  and  safe  repair,  and  keep  and 
maintain  suitable  ditches  and  culverts,  at 
suitable  and  proper  places,  to  carry  off  the 
surplus  water  naturally  running  down  upon 
the  track  or  road ;  and  the  neglect  to  perf  oirm 
that  duty,  if  such  neglect  was  the  cause  of 
the  accident,  will  make  the  defendant  liable. 
Hdd,  notwithstanding  the  court  also,  in 
general  terms,  charged  the  jury  that  the 
degree  of  care  and  prudence  required  of  the 
defendant  in  the  case  was  "  due  and  ordi- 
nary care,"  " reasonable  care "  and  "ordi- 
nary prudence,"  that  the  charge,  as  a  whole, 
was  erroneous.  Gates  v.  Southern  Minnesota 
B'y  Co.,  28  Minn.,  110,  1881;  2  Amer.  &  Eng. 
E.  E.  Cases,  237. 

IfiO.  —  It  is  a  suflacient  defense  that  the 
track,  culverts,  etc.,  were  substantial  and 
durable  and  supervised  in  their  construction 
by  competent  engineers,  so  as  to  be  able  to 
withstand  aJl  ordinary  storms  in  that  local- 


ity; and  the  fact  that  the  storm  which 
caused  the  accident  was  of  extraordinary 
and  unprecedented  violence  did  not  render 
the  compiiny  liable  on  the  ground  of  negli- 
gence. Houston  and  Texas  Central  Ry  Co. 
V.  Fowler,  56  Tex.,  453,  1833;  8  Amer.  & 
Eng.  E.  E.  Cases,  504. 

161.  —  A  railway  company  is  liable  in  an 
action  on  behalf  of  its  fireman,  killed  by  the 
washing  out  of  a  culvert,  the  culvert  being  in 
an  improper  condition  resulting  from  the 
negligence  and  carelessness  of  its  bridge 
builder  and  road-master.  Davis  v.  Central 
Vermont  B.  R.  Co.,  55  Vt.,  84,  1883;  11 
Amer.  &  Eng.  R.  E.  Cases,  173. 

162.  —  The  negligence  of  the  bridge 
builder  and  road-master  in  caring  for  the 
culvert,  in  law,  was  the  neglect  of  the  de- 
fendant; and  notice  to  the  former  of  a 
defective  construction  was  notice  to  the  lat- 
ter; hence  it  is  not  a  question  of  whether 
the  employe  whose  negligence  caused  the 
injury  and  the  servant  injured  were  co-em- 
ployes, nor  whether  the  former  was  ordi- 
narily skilful,  nor  whether  the  defendant 
was  negligent  in  employing  them.    lb. 

163.  Switches.  Railway  companies  are 
bound  to  use  appliances  which  are  not  defect- 
ive in  construction;  but  as  between  them 
and  their  employes  they  are  not  bound  to 
use  such  as  are  of  the  very  best  or  most  im- 
proved description.  If  they  use  such  as  are 
in  gener^  use,  that  is  all  that  can  be  required. 
This  principle  applied  to  the  use  of  the  T  rail 
for  guard  to  railroad  switches,  it  appearing 
that  a  guard  made  of  IT  rail  would  be  safer 
for  employes  and  would  answer  the  pur- 
pose of  the  company  equally  well,  yet  the  T 
was  the  one  in  general  use.  Smith  v.  St. 
Louis,  Kansas  City  and  Northern  Ry  Co., 
69  Mo.,  33.  1878.  See,  also,  Cagney  v.  Han^ 
nibal  and  St.  Joseph  R.  R.  Co.,  69  ib.,  416. 
1879. 

164.  —  This  principle  applied  to  a  case 
where  the  injury  occurred  in  the  use  of  a 
shaping-machine  which  the  evidence  showed 
was  complete  without  a  guard  or  fender  as  a 
security  against  the  negligence  of  workmen 
or  possible  accidents.  Cagney  v.  Hannibal 
and  St.  Joseph R.  R.  Co.,  69  Mo.,  416.    1879. 

165.  —  A  railway  company  is  not  liable  to 
a  road-master  in  its  employ  for  an  injury  re- 
ceived by  him  while  riding  in  one  of  its  cars 


INJURIES  TO  EMPLOYES. 


601 


Defective  Eoadway,  Machinery  and  Materials. 


which  is  thrown  down  a  bank  by  the  break- 
ing of  a  switch  on  its  road,  ia  the  absence  of 
testimony  that  there  was  any  negligence  in 
procuring  a  proper  switch  or  any  defect  in 
the  switch  which  crould  have  been  discovered 
upon  the  most  careful  inspection,  or  that  the 
switch  was  intended,  or  could  reasonably 
have  been  expected,  to  hold  the  cars  upon 
the  tracks,  which  were  driven  at  unreason- 
able speed,  or  of  other  evidence  of  negli- 
gence, for  which  the  corporation  would  be 
liable.  Ladd  v.  New  Bedford  B.  JR.  Co., 
119  Mass.,  413,  1876;  9  Amer.  R'y  Rep.,  373. 

166.  —  Through  the  negligence  of  a  com- 
petent road-master  a  switch  was  misplaced, 
and  a  locomotive  and  train  were  turned  upon 
a  side-track,  the  sleepers  of  which  were  rot- 
ten. The  engine  and  train  were  thrown  from 
the  track,  and  the  engine-driver  and  fireman 
were  injured.  Held,  that  they  were  co-em- 
ployes with  the  road-master  and  could  not 
maintain  an  action  against  the  corporation. 
Walker  v.  Boston  and  Maine  B.  R.  Co.,  138 
Mass.,  8.     1879. 

167.  —  A  railway  company  held  not  to  be 
liable  for  damages  resulting  from  a  defective 
switch,  under  the  facts  in  the  case.  Piper 
V.  N.  Y.  Central  and  Hudson  River  R.  R. 
Co.,  56  N.  Y.,  630.     1874. 

168.  — An  engine-driver  in  charge -of  a 
train  was  running  at  some  speed  into  a  yard, 
his  train  being  behind  time,  when  the  engine 
ran  into  a  misplaced  switch  negligently  left 
open  by  the  engine-driver  or  men  in  charge 
of  another  train.  The  fireman,  seeing  the 
danger,  jumped  o£E;  but  the  engine-driver, 
looking  ahead,  did  not  perceive  the  danger, 
and  was  killed  in  the  collision  which  ensued. 
It  appeared  that  the  train  was  moving  faster 
than  the  rules  of  the  company  allowed ;  but 
the  same  was  behind  schedule  time,  and  in 
that  case  a  moderate  increase  in  speed  was 
permitted.  It  appeared,  further,  that  it  was 
impossible  for  decedent  to  keep  to  schedule 
time,  and  that  the  ofiicers  of  the  company 
knew  this  fact,  and  that  in  consequence 
trains  came  in  often  more  swiftly  than  was 
allowed  by  rule.  Decedent,  on  appi'oaching 
the  switch,  could  not  have  seen  that  it  was 
open.  There  was  also  evidence  to  show  that 
those  whose  duty  it  was  to  make  the  switch 
safe  were  not  competent  to  discharge  the 
duties  assigned  them,  and  that  the  company 


did  not  use  ordinary  care  in  their  selection, 
and  had  notice  of  their  incompetency.  In 
an  action  against  the  company  by  the  ad- 
ministratrix of  decedent  to  recover  damages 
for  bis  death,  held,  that  plaintifE's  decedent 
was  not  guilty  of  contributory  negligence. 
Held,  further,  that  there  was  such  evidence 
of  negligence  on  the  part  of  the  defendant 
as  would  warrant  the  court  in  supporting  a 
verdict  for  the  plaintiff.  Pennsylvania  Co. 
V.  Roney,  13  Amer.  &  Eng.  R.  R.  Cases  (Ind. ), 
338.     1883. 

169.  —  A  railway  company  is  under  ho 
obligation  to  its  employes  to  provide  its 
tracks  with  target  switches;  a  common 
switch  is  adequate  and  suflScient.  Salters  v. 
Delaware  and  Hudson  Canal  Co.,  3  Hun  (N. 
Y. ),  388 ;  Same  v.  Same,  5  Thompson  &  Cook 
(N.  Y.  Supreme  Cfc.),  559.     1874. 

170.  Swi  tell -yard ;  ashes  piled  in  yard. 
The  plaintiff  was  in  the  employ  of  the  de- 
fendant as  a  night-brakeman  in  defendant's 
yard  at  Winona,  ono  of  his  duties  being  to 
couple  cars.  In  the  discharge  of  such  duty 
he  slipped  and  fell  upon  a  pile  of  wet  ashes, 
which,  according  to  defendant's  custom,  had 
been  taken  out  of  the  fire-box  of  a  locomo- 
tive, and  dropped  upon  the  track.  Plaintiff 
claimed  that  defendant  was  negligent,  both 
in  depositing  the  ashes  upon  the  track  and 
in  not  removing  the  same.  No  complaint  is 
made  that  the  track  itself  was  not  in  good 
order  and  condition.  The  courts  instructed 
the  jury  that  this  mode  of  disposing  of 
ashes  was  so  common  and  long  continued 
that  it  was  practically  the  act  of  the  com- 
pany, and  that  it  could  not  be  heard  to  claim 
that  it  was  only  the  negligence  of  plaintiff's 
co-servants.  Held  that,  in  view  of  these  in- 
structions, the  case  of  Drymala  v.  Thomp- 
son, 36  Minn.,  40.  has  no  application  to  the 
case  at  bar.  TJhe  risk  was  one  assumed  by 
the  plaintiff.  Hughes  v.  Winona  and  St. 
Peter  R.  R.  Co.,  37  Minn.,  137.     1880. 

171.  Track.  An  employe  does  not  assume 
the  risk  of  a  defective  construction  of  the 
roadway.  Trash  v.  California  Southern  R. 
R.  Co.,  11  Amer.  &  Eng.  R.  R.  Cases  (Cal.), 
192.     1883. 

172.  —  A  railway  company  is  liable  for 
damages  for  the  death  of  an  engine-driver 
caused  by  the  gross  neglect  of  the  company 
in  the  construction  of  the  railway.     Brick- 
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ix^an  V.  South  Carolina  R.  B.  Co.,  8  So.  Car., 
173.     1876. 

173.  —  A  master's  liability  for  injuries  to 
his  employe  from  defective  arrangemehts 
is  not  that  of  an  insurer  or  guarantor,  if  the 
defect  was  apparent  to  ordinary  observation. 
It  is  a  question  of  reasonable  care  and  dili- 
gence in  providing  against  it.  Batterson  v. 
Chicago  and  Grand  Trunk  R'y  Co.,  49  Mich., 
184,  1883;  8  Amer.  &  Eng.  R.  R.  Cases,  123. 

174.  —  A  railway  company  owes  a  duty 
to  the  public  to  keep  its  track  in  safe  condi- 
tion and  run  its  trains  with  regularity  and 
dispatch  for  the  carriage  and  transportation 
of  passengers  and  freight.  But  an  employe 
cannot  have  a  right  of  action  against  the 
company  on  this  obligation.  Henry  v.  Lake 
Shore  and  Michigan  Southern  R'y  Co.,  49 
Mich.,  495,  1883;  8  Amer.  &  Eng.  R.  R. 
Cases,  110. 

175.  —  The  plaintiff,  an  engine-driver, 
was  accustomed  to  run  a  freight  train  at 
about  twelve  miles  an  hour.  The  road  was 
in  bad  order  from  defendant's  neglect  to  re- 
pair it,  which  fact  was  known  in  a  general 
way  to  plaintiff.  Promises  had  been  made 
that  the  track  should  be  put  in  repair.  The 
plaintiff  was  directed  to  run  his  engine, 
without  any  train,  to  a  station  at  a  much 
higher  rate  of  speed  than  was  customary. 
He  objected  on  the  ground  that  the  condi- 
tion of  the  road  made  it  unsafe  to  do  so,  but 
iinally  consented.  The  engine  was  thrown 
from  the  track  and  the  plaintiff  was  injured. 
Plaintiff  did  not  know  of  the  particular  de- 
fect by  which  his  engine  was  thrown  from 
the  track.  Held,  that  the  question  whether 
or  not  plaintiff  was  guilty  of  contributory 
negligence  in  running  upon  the  track,  with 
knowledge  of  its  defective  condition,  was 
one  for  the  jury,  and  that  a  motion  for  a 
non-suit  was  properly  denied.  Hawley  v. 
Northern  Central  R'y  Co.,  17  Hun  (N.  Y.), 
115,  1879;  Same  v.  Same,  83  N.  Y.,  370,  1880. 

176.  —  In  an  action  by  a  fireman  employed 
by  a  railroad  company,  for  injuries  result- 
ing from  an  unsafe  track,  if  plaintiff  was 
exercising  at  the  time  ordinary  care,  and 
had  no  knowledge  of  the  unsafe  condition 
of  the  track,  and  the  company  knew  of  the 
condition  of  the  road,  or  might  have  known 
thereof  by  the  exercise  of  reasonable  care 
and  diligence,  plaintiff  would  be  entitled  to 


recover.  Dale  v.  St.  Louis,  Kansas  City  and 
Northern  R'y  Co.,  63  Mo.,  455, 1876 ;  31  Amer. 
R'y  Rep.,  317;  Lewis  v.  St.  Louis  and  Iron 
Mountain  R.  R.  Co.,  59  Mo.,  495,  1875;  8 
Amer.  R'y  Rep.,  450. 

177.  — It  is  the  duty  of  railway  compa- 
nies to  keep  their  works  and  all  portions  of 
their  track  in  such  repair  and  so  watched 
and  tended  as  to  insure  the  safety  of  all  who 
may  lawfully  be  upon  them,  whether  pas- 
sengers or  servants  or  others.  And  jf  they 
fail  to  do  so,  they  will  be  held  liable  for  the 
consequences.     J6. 

178.  —  The  master's  liability  arises  from 
the  fact  that  he  subjects  his  employe  to  dan- 
gers which  in  good  faith  he  ought  to  pro- 
vide against,  but  he  is  not  responsible  for 
those  dangers  to  which  the  servant  volun- 
tarily subjects  himself,  though  he  does  so 
without  carelessness  or  breach  of  duty. 
Pittsburgh  and  Connellsville  R.  R.  Co.  v. 
Sentmeyer,  92  Pa.  St.,  376,  1879;  5  Amer.  & 
Eng.  R.  R.  Cases,  508. 

179.  —  A  railway  company  is  bound  to 
use  ordinary  care  in  the  repairing  of  its  road- 
way. Houston  and  Tex.  Central  R'y  Co.  v. 
i)i«i/ia»i,  49  Tex.,  181.     1878. 

180.  —  It  is  no  defense  that  the  employes 
charged  with  the  duty  of  repairing  the  road- 
way are  co-employes  with  the  injured  party. 
lb.;  Lewis  v.  St.  Louis  and  Iron  Mountain 
R.  R.  Co.,  8  Amer.  R'y  Rep.,  450;  59  Mo., 
495, 1875 ;  Hall  v.  Mo.  Paoific  R'y  Co.,  74  Mo., 
398,  1881 ;  Colorado  Central  B.  R.  Co.  v. 
Ogden,  3  Colo.,  499,  1877. 

181.  —  The  degree  of  care  and  prudence 
which  a  master  is  bound,  as  between  him- 
self and  his  employe,  to  exercise  in  providing 
the  tools,  machinery  and  appliances  for 
transacting  the  business  of  the  employment, 
is  that  reasonable  care  and  prudence  in 
selecting  or  ordei-ing  what  he  requires  in  bis 
business,  which  every  prudent  man  is  ex- 
pected to  employ  in  providing  himself  with 
the  conveniences  of  his  occupation.  Qates 
V.  Southern  Minnesota  R'y  Co.,  28  Minn., 
110,  1881 ;  2  Amer.  &  Eng.  R.  R.  Cases,  337. 

182.  —  While  the  master  must  use  ordi- 
nary care  in  providing  suitable  and  fit  appli- 
ances and  structures  for  the  use  of  his 
servants,  he  is  not  bound  to  provide  against 
the  danger  arising  from  an  unnecessary  use 
of  such  appliances  and  structures  for  pur- 
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poses  to  which  the  same  are  not  adapted. 
Neither  is  he  responsible  for  injuries  result- 
ing from  the  risks  ordinarily  incident  to  the 
service.  Chicago,  Burlington  and  Quincy 
B.  R.  Co.  V.  Abend,  7  Brad  well  (111.),  130. 
1880. 

183.  —  A  fireman  of  a  locomotive  brought 
an  action  of  damages  against  the  railway 
company,  his  employer,  on  the  ground  that, 
while  sitting  on  the'pushing  frame  of  his  en- 
gine, in  the  execution  of  his  duty,  sprinkling 
sand  on  the  rails,  the  engine  came  in  con- 
tact with  a  quantity  of  rubbish  on  the  line, 
whereby  his  leg  was  broken ;  that  the  acci- 
dent occurred  on  a  dark  morning  in  Febru- 
ary, when  he  could  not  see  the  obstruction, 
and  in  a  cutting  where  the  line  was  unpro- 
tected by  a  ditch  or  dyke.  The  action  held 
to  be  well  grounded.  Mor^ris  v.  Monkland 
Ry  Co.,  19  Scotch  Session  Cases  (3d  series), 
360.    1857. 

184.  —  In  an  action  against  a  railway 
company  for  negligent  injury  to  an  employe 
from  a  defect  in  a  roadway  which  has  just 
come  under  its  control  from  another  com- 
pany, there  can  be  no  presumption  that  de- 
fendant had  had  sufficient  time  to  remedy 
the  defect.  Batterson  v.  Chicago  and  Grand 
Trunk  R'y  Co.,  49  Mich.,  184,  1883;  8  Amer. 
&  Eng.  R.  R.  Cases,  133. 

185.  —  A  railway  company  whose  track 
is  broken  without  any  fault  of  its  own  is 
under  no  obligation  to  its  employes  to  repair 
it  within  any  specified  time,  if  it  duly  warns 
them  so  that  they  shall  not  be  injured  in 
consequence  thereof.  Henry  v.  Lake  Shore 
and  Michigan  Southern  R'y  Co.,  49  Mich., 
495,  1883;  8  Amer.  &  Eng.  R.  R.  Cases, 
110. 

186.  —  rail  taken  up.  The  track  is  one 
of  the  instrumentalities  for  the  working  of 
the  road,  and  therefore  something  wliich  it 
is  the  master's  absolute  and  personal  duty  to 
employ  due  care  in  maintaining  and  keeping 
in  a  condition  suitable  to  the  purposes  for 
which  it  is  to  be  used.  Application  of  these 
views  was  made  to  the  case  at  bar,  in  which 
the  plaintiff,  an  employe  of  defendant  on  a 
wood  train,  was  injured  through  the  negli- 
gence of  a  section  foreman  in  taking  up  a 
rail  for  track  repair,  without  putting  out 
proper  signals  to  warn  approaching  trains. 
Drymala  v.  Thompson,  36  Minn.,  40.    1879. 


187.  Tunnel ;  voluntary  exposure  to  dan- 
ger. The  plaintiff,  a  workman  in  the  em- 
ploy of  a  contractor  engaged  by  the  defend- 
ant, had  to  work  in  a  dark  tunnel,  rendered 
dangerous  by  the  passing  of  trains.  After 
he  had  been  working  a  fortnight  he  was  in- 
jured by  a  passing  train.  The  jury  found 
that  the  defendant,  in  not  adopting  any  pre- 
cautions for  the  protection  of  the  plaintiff, 
had  been  guilty  of  negligence.  Held,  by  a 
majority  of  the  court  of  appeal  (Cookburn, 
C.  J.,  Mellor  and  Grove,  JJ.),  reversing  the 
decision  of  the  court  of  exchequer,  that  the 
plaintiff,  having  continued  his  employment 
with  full  knowledge,  could  not  make  the 
defendant  liable  for  an  injury  arising  from 
danger  to  which  he  voluntarily  exposed 
himself.  Woodley  v.  Metropolitan  District 
Railway  Co.,  Law  Reports,  3  Exchequer 
Division,  -384,  1877;  31  Eng.  (Moak),  507. 

188.  Unballasted  side-track.  A  brake- 
man  received  an  injury  in  attempting  to 
change  a  link  attached  to  an  engine  while  it 
was  in  motion  over  an  unballasted  part  of  a 
side-track,  the  ties  being  above  the  ground, 
whereby  he  caught  his  foot  between  one  of 
the  ties  and  the  brakcbeam  of  the  tender, 
and  was  thrown  down  and  was  run  over, 
losing  both  his  feet.  It  appeared  that  this 
occurred  in  daylight,  so  that  he  must  have 
seen  the  condition  of  the  side-track,  and 
that  he  did  not  have  the  engine  stop  before 
going  upon  the  ti-ack,  as  he  might  have 
done,  and  the  proof  failed  to  show  that 
common  prudence  required  the  ballasting  of 
such  a  side-track,  only  used  for  standing 
cars.  Held,  that  he  could  not  recover  for 
the  injury  by  reason  of  his  own  negligence. 
Pennsylvania  Co.  v.  Hanhey,  93  111.,  580. 
1879. 

2.  Machinery. 

189.  Brake-beam.  The  complaint  alleges 
that  plaintiff  was  in  defendant's  employ  as  a 
brakeman  on  a  freight  train,  and  it  was  his 
duty  to  go  between  the  freight  cars  and 
couple  them  with  such  machinery,  etc.,  as* 
defendant  provided;  that  defendant  negli- 
gently used  and  operated  a  car  upon  whose 
brake-beam,  at  the  end  of  the  car,  was  a 
large  and  long  bolt,  out  of  place,  and  which 
unnecessarily,    carelessly    and    unskilTully 
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projected  beyond  the  frame,  beam  or  brake- 
head,  in  the  way  of  the  brakeman  going  to 
couple  the  cars;  that  defendant  negligently 
suffered  the  bolt  to  remain,  without  cutting 
off  the  projecting  part  thereof  and  without 
informing  plaintiff  of  its  dangerous  condi- 
tion; and  that,  while  going  between  said 
oar  and  another  to  couple  them,  plaintiff 
was  tripped  and  thrown  down  by  said  bolt, 
and  thus  sustained  certain  injuries.  Held, 
that  a  cause  of  action  is  stated.  Wedgewood 
V.  Chicago  and  Northwestern  Ky  Co.,  41 
Wis.,  478.     1877. 

190.  —  The  question  of  defendant's  negli- 
gence was  properly  submitted  to  the  jury 
upon  evidence  that  a  bolt  in  the  brake-beam 
of  one  of  its  cars  projected  unnecessarily 
for  a  considerable  distance,  so  as  to  be  in 
the  way  of  a  brakeman  coupling  such  car  to 
another,  and  that  the  injury  complained  of, 
received  by  plaintiff  while  coupling  for  de- 
fendant, was  caused  by  such  projection. 
Wedgewood  v.  Chicago  and  Northwestern  R'y 
Co.,  44  Wis.,  44,  1878;  19  Amer.  R'y  Rep., 
393. 

191.  —  Such  projection,  if  a  defect,  being 
an  obvious  one,  which  defendant  was  bound 
to  remedy,  there  was  no  error  in  refusing  to 
charge  the  jury  that  if  the  car  became  thus 
defective  after  it  was  first  put  in  use  by  de- 
fendant several  years  before  the  accident, 
the  latter  was  not  liable  unless  it  had  notice 
of  the  defect,     lb. 

192.  Brakes.  When  a  brakeman  upon 
defendant's  railroad  was  injured  while  ap- 
plying a  brake  on  a  train,  by  the  breaking 
of  a  rod,  and  on  the  trial  below  it  was  found 
that  in  the  original  construction  of  the  rod 
defendant  had  exercised  proper  care ;  that  at 
the  starting  point  of  the  train  there  was  no 
person  charged  with  the  duty  of  inspecting 
the  machinery,  etc. ;  that  there  was  a  defect 
in  the  rod  which  rendered  it  unfit  for  use, 
discoverable  upon  an  ordinary  careful  inspec- 
tion, but  which  was  unknown  both  toj)laint- 
iff  and  defendant;  that  plaintiff  had  no 
reasonable  opportunity  to  make  an  examina- 
tion, and  in  the  exercise  of  ordinary  prudence 
could  not  have  avoided  the  accident,^  held, 
that  plaintiff  was  entitled  to  recovei*.  John- 
son V.  Richmond  and  Danville  R.  R.  Co.,  81 
N.  C,  453.     1879. 

193.  —  In  an    action  against  a  railroad 


company  by  a  brakeman  who  was  injured  in 
consequence  of  a  defective  brake  which  he 
was  operating  on  a  freight  car,  whereby  be 
was  thrown  to  the  ground  and  severely  hurt, 
held,  that  evidence  to  show  that  the  brake 
upon  the  car  and  the  apparatus  attached 
thereto  were  of  the  most  primitive  and  awk- 
ward construction,  and  were  placed  on  the 
wrong  side  of  the  car,  and  that  the  shelf 
upon  which  the  bralteman  stood  was  without 
guards,  and  no  seat  was  provided  for  his  use, 
was  inadmissible.  The  rule  that  the  sei-vant 
shall  be  exposed  to  no  risks  from  imperfect 
or  inadequate  machinery  only  applies  where 
such  imperfection  or  inadequacy  are  latent 
and  not  obvious  to  the  servant,  and  cannot 
be  ascertained  or  guarded  against  by  the  ex- 
ercise of  due  care  and  caution.  De  Graff  v. 
New  York  Central  and  Hudson  River  R.  R. 
Co.,  3  Thompson  &  Cook  (N.  Y.'  Supreme 
Ct.),  2r5,  1874;  affirmed,  76  N.  Y.,  135,  1879. 

194.  —  The  injury  to  the  deceased  was 
caused  by  a  defective  brake,  and  the  car  had 
passed  several  inspection  stations  without 
the  defect  being  discovered.  It  was  the  duty 
of  the  brakeman  using  the  car,  as  well  as  of 
the  car  inspector,  to  notice  and  report  the  de- 
fect, if  it  existed,  and  if  they  were  negligent 
in  this  respect,  and  by  reason  thereof  the 
deceased  was  killed,  the  question  arise? 
whether  or  not  the^  brakemen  were  fellow- 
servants  with  him,  and,  if  they  were,  no  re- 
covery can  be  had.  Chicago  and  Alton  R. 
R.  Co.  V.  Bragonier,  11  Bradwell  (III),  516. 
1882. 

195.  —  An  employe  has  a  right  to  pre- 
sume that  the  machinery  used  is  safe,  and 
if,  as  in  this  case,  a  brakeman  is  injured  by 
reason  of  the  nut  on  the  brake  being  gone, 
of  which  he  had  no  knowledge,  he  is  not 
guilty  of  contributory  negligence.  Chicago 
and  Eastern  Illinois  R.  R.  Co.  v.  Hagar,  11 
Bradwell  (111.),  498.     1883. 

196.  Broken  car.  A  railway  company  is 
not  chargeable  with  negligence  merely  be- 
cause it  delays,  for  any  length  of  time,  to 
repair  a  broken  car  while  it  remains  unused 
and  not  so  situated  as  to  create  danger;  nor 
merely  because  it  moves  such  car  to  its  shop 
for  repairs,  and  does  not  make  such  repairs 
at  the  place  where  the  car  was  injured ;  nor 
merely  because  it  puts  such  car  in  a  train 
with  others  in  order  to  take  it  to  the  repair 
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shops.  Flanagan  y.  Chicago  and  North- 
western Ry  Co.,  45  Wis.,  98,  1878;  18  Amer. 
E'y  Rep.,  73;  Flannagan  v.  Chicago  and 
Northwestern  Ry  Co.,  50  Wis.,  462,  1880;  2 
Amer.  &  Eng.  R.  R,  Cases,  150. 

197.  —  A  rule  of  the  defendant  to  send 
all  its  cars  used  in  carrying  ore,  after  they 
had  unladen  at  the  point  of  transhipment, 
to  the  repair  shops  for  inspection  and  for 
such  repairs  as  any  of  them  may  be  found 
to  require,  is  ^reasonable,  and  persons  em- 
ployed to  move  trains  of  such  unloaded  cars 
to  the  shops  must  be  held  to  have  assumed 
tlie  extra  hazard  of  such  employment ;  and 
the  company  is  not  chargeable  with  negli- 
gence because  one  or  more  of  the  cars  in 
such  a  train  is  out  of  repair.  Flannagan  v. 
Chicago  and  Northwestern  B'y  Co.,  50  Wis., 
468,  1880;  2  Amer.  &  Eng.  R.  R.  Cases,  150. 

198.  —  If  a  car  is  in  good  order  when  it 
leaves  the  shop  or  when  placed  upon  the 
track,  the  company  is  not  responsible  for  de- 
fects arising  from  use  while  running  until 
notified  of  defects,  or  until,  in  the  exercise  of 
such  vigilance  as  the  law  requires,  it  could 
and  would  have  learned  of  such  defect. 
Chicago  and  Eastern  Illinois  B.  R.  Co.  v. 
Hagar,  11  Bradwell  (111.),  498.     1882. 

199.  Buffers.  A  railway  company  will 
not  be  liable  to  an  employe  for  personal  in- 
jury received  while  coupling  cars  having 
double  buffers,  simply  because  a  higher  de- 
gree of  care  is  required  in  using  them  than 
iu  tfiose  differently  constructed.  Indianap- 
olis, Blopmington  and  Western  B.  B.  Co.  v. 
Flanigan,  lit  111.,  865.     1875. 

200.  Burden  of  proof.  In  an  action  for 
damages  against  a  railway  company  based 
upon  negligence  in  failing  to  keep  its  cars  in 
repair,  the  plaintiff  must  not  only  establish 
by.  a  preponderance  of  evidence  that  his 
Own  negligence  did  not  contribute  to  the  in- 
jury, but  also  that  he  was  ignorant  of  the 
defects  which  resulted  in  the  injury.  Belair 
V.  Chicago  and  Northwestern  B'y  Co.,  43  la., 
662,  1876;  14  Amer.  R'y  Rep.,  575. 

801.  —  If  a  servant  is  injured  by  reason 
of  defective  appliances  placed  in  his  hands 
by  the  master  or  his  agent,  the*  master  is 
liable  in  damages,  unless  he  can  clearly  show 
that  he  has  used  due  care  in  the  selection 
and  preservation  of  the  same,  or  that  the 
servant  had  knowledge  of  the  defect  and 


failed  to  notify  the  master,  or  that  the  injury 
resulted  from  contributory  negligence.  In 
this  case  the  injury  was  occasioned  by  the 
fact  that  the  "  bumpers  "  did  not  correspond 
in  height.  Cowles  v.  Bichmond  and  ban- 
villeB.  B.  Co.,  84  N.  C,  309,  1881;  3  Amer. 
&  Eng.  R.  R.  Cases,  90. 

202.  —  The  mere  happening  of  an  accident 
is  not  prima  facie  evidence  of  the  neglect  of 
the  employer;  but  when  the  cause  of  the 
accident  is  known  to  be  some  particular 
defect  in  the  tools,  machinery,  or  other  ap- 
pliances, the  existence  of  the  defect  is  of  it- 
self evidence  of  negligence  for  which  liability 
attaches,  unless  the  employer  can  satisfac- 
torily explain  by  the  proof  that  he  has  not 
been  negligent  in  the  matter  of  providing 
against  the  defect.  Smith  v.  Memphis  and 
L.  B.  B.  Co.,  18  Federal  Reporter,  304.     1883. 

203.  Cars  of  unequal  height.  A  brake- 
man  in  the  employ  of  a  railway  company 
cannot  maintain  an  action  against  the  com- 
pany for  personal  injuries,  caused  by  the 
making  up  of  a  train  of  cars,  with  platforms 
of  unequal  height,  by  the  ordinary  employes 
of  the  company,  under  the  direction  of  one  of 
its  station  masters.  HodgMns  v.  Eastern 
B.'B.  Co.,  119  Mass.,  419,  1876;  9  Amer.  R'y 
Rep.,  371. 

204.  —  A  railway  company  is  held  not  to 
be  guilty  of  negligence  in  making  use  in  its 
trains  of  an  old  mail  car,  which  was  lower 
than  the  others,  so  as  to  be  liable  to  its  em- 
ployes, who  knowingly  incurred  the  risk, 
for  an  injury  resulting  from  the  coupling  of 
such  old  car  with  another,  though  the  dan- 
ger be  greater  than  with  cars  of  equal 
height.  Fort  Wayne,  Jackson  and  Saginaw 
B.  B.  Co.  V.  Gildersleeve,  33  Mich.,  133,  1876; 
Botsford  V.  Michigan  Central  B.  B.  Co.,  ib., 
256,  1876. 

205.  —  An  experienced  brakeman  under- 
took to  couple  together  two  cars  of  unequal 
height,  without  using  the  ordinary  crooked 
link,  adapted  for  preventing  accidents  in 
such  cases.  He  knew  of  the  inequality  in 
height,  and  had  the  entire  charge  of  the 
train.  Owing  to  miscalculation  on  his  part, 
and  without  any  defect  in  the  construction 
of  either  car,  they  came  together,  and  he 
was  crushed  between  them.  Held,  that  he 
was  not  entitled  to  recover  for  the  injuries 
BO  sustained.    Hulett  v.  St.  Louis,  Kansas 
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City  and  Northern  Ry   Co.,  67  Mo.,    239. 
1878. 

206.  Car  steps.  Where  the  answer  con- 
ceded that  the  fall  occurred  whilst  the  de- 
ceased was  in  the  discharge  of  hig  duty  as 
a  brakenlan,  and  the  legitimate  inference 
from  the  proof  was  that  he  fell  by  reason  of 
the  round  giving  way,  held,  that  the  admis- 
sion and  the  proof  together  establish  that 
the  deceased,  in  the  discharge  of  his  duty, 
and  for  the  purpose  of  such  discharge  of 
duty,  took  hold  of  the  round,  which,  owing 
to  an  old  break,  easily  discoverable  by  the 
defendant  if  an  inspection  had  been  made, 
and  not  seen  by  the  deceased  on  account  of 
the  darkness  of  night  and  the  necessary 
haste  of  its  use,  gave  way,  causing  him  to 
fall  and  be  crushed  by  the  train.  Held,  also, 
that  these  facts  establish  botli  the  negligence 
of  the  master  and  the  freedom  from  negli- 
gence of  the  servant,  and  throw  upon  the 
master  the  entire  responsibility  of  the  acci- 
dent. Jones  V.  New  York  Central  and  Hud- 
son River  R.  R.  Co.,  63  Howard's  Practice 
(N.  Y.),  450.     1881. 

207.  —  If  a  brakeman  receives  an  injury 
from  a  defective  ladder  attached  to  a  freight 
car  in  use,  it  must  be  shown  that  the  com- 
pany either  knew  or  might  have  known  the 
defect  causing  the  injury  to  make  it  liable 
for  such  injury.  Chicago  and  Alton  R.  R. 
Co.  V.  Piatt,  89  111.,  141,  1878;  I'oledo,  Wa- 
bash and  Western  R'y  Co.  v.  Ingraham,  77 
ib.,  309,  1875. 

208.  Check-chains.  A  railway  company 
is  not  liable  to  an  employe  for  an  injury  re- 
ceived by  him  while  riding  in  one  of  its  cars, 
which  is  thrown'  from  the  track,  on  the 
ground  that  the  cars  were  imperfect  for  the 
want  of  check-chains,  if  he  was  of  the  opin- 
ion that  cars  without  check-chains  were 
dangerous,  and  knew  that  some  of  the  de- 
fendant's cars  were  not  so  provided,  and  did 
not  notice  until  after  the  accident  whether 
the  car  in  which  he  was  riding  had  check- 
chains  or  not.  Ladd  v.  New  Bedford  R.  R. 
Co.,  119  Mass.,  413,  1876;  9  Amer.  R'y  Rep., 
373. 

209.  Collision;  air-brakes.  The  statute 
(R.  S.  Ont.,  c.  165,  s.  90)  requires  trains  to  be 
stopped  on  approaching  all  railway  crossings. 
Owing  to  a  defect  in  the  tube  of  the  air- 
brake the  train  was  not  stopped,  and  a  col- 1 


lision  ensued.  These  brakes  were  shown  to' 
be  the  best  appliances  in  use,  and  were 
tested  during  the  day,  but  were  not  apphed 
at  a  sufficient  distance  from  the  crossing  so 
as  to  enable  the  use  of  the  hand-brakes  in 
case  of  the  giving  way  of  the  air-brakes. 
The  plaintiff  was  a  conductor  on  the  Grand 
Trunk  Railway,  and  his  train  was  run  into 
by  the  defendant's  train,  and  plaintiff  was 
injured.  Held,  that  the  plaintiff  was  en- 
titled to  recover.  Brown  v.  Great  Western 
R'y  Co.,  2  Ontario  Appeal  Reports,  64,  1877; 
8  Canada  Supreme  Court  Reports,  159,  1879; 
40  Upper  Canada,  Queen's  Bench,  333,  1877. 

210.  Combination  of  negligence.  Where 
a  collision  occurred,  occasioned  by  the  ab- 
sence of  a  tail  light  and  disturbance  of  time 
arrangements,  the  disturbance  as  to  time 
occurring  by  reason  of  a  defective  engine, 
it  Was  held  that  the  neglect  to  place  the  tail 
light  on  the  train  was  the  act  of  a  co-em- 
ploye in  the  same  employment,  but  the  com- 
pany was  liable  for  the  disturbance  of  time 
arrangements  on  account  of  the  defective 
engine,  and  the  question  was  therefore  one 
for  the  jury.  Chandler  v.  Melbourne  and 
Hdbson's  Bay  Ky  Co.,  2  Victorian  Rep. 
(Australia),  71;  3  Australian  Jurist,  53.   1871. 

211.  Common  law  rule.  A  railway  com- 
pany is  liable  to  an  employe,  at  common  law, 
for  injuries  resulting  from  a  defect  in  its 
machinery  known  to  it  or  which  it  might 
have  known  by  the  exercise  of  reasonable 
care  on  its  part,  although  the  negligence  of 
a  fellow-servant  contributes  to  the  accident. 
Atchison,  Topeka  and  Santa  Fe  R.  B.  Co.  v. 
Holt,  29  Kans.,  149,  1883;  11  Amer.  &  Eng. 
R.  R.  Cases,  306. 

212.  Cow-catcher.  If  a  fireman,  dis- 
charging his  duty,  without  fault  on  his  part, 
in  consequence  of  an  unsafe  pilot  or  cow- 
catcher, used  by  the  company  with  knowl- 
edge by  the  company  of  its  defects,  receives 
a  personal  injury,  the  company  will  be  liable 
to  him.  Indianapolis  and  St.  Louis  B.  B. 
Co.  V.  Estes,  96  111.,  470.     1880. 

213.  Dead-woods.  The  omission  of  a  rail- 
way company  to  warn  an  inexperienced 
brakeman  of  the  specific  danger  of  coupling 
cars  that  are  furnished  with  double  dead- 
woods  does  not  make  the  company  liable  for 
an  injury  received  by  him  in  so  doing,  if  the 
risk  is  such  as  to  be  manifest  to  any  person, 
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and  if,  on  being  employed,  he  tvas  warned 
in  general  terms  of  the  danger  of  coupling 
cars  of  different  construction,  and  was  told 
not  to  take  any  chances.  Haihaivay  v. 
Michigan  Central  R.  R.  Co.,  13  Amer.  & 
Eng.  R.  R.  Cases  (Mich.),  249.     1883. 

214.  —  In  an  action  by  an  employe  to  re- 
cover damages  of  the  company  for  a  per- 
sonal injury  received  while  attemjiting  to 
couple  a  car  loaded  with  railroad  iron  with 
a  caboose  car,  on  the  ground  of  negligence 
of  the  company  In  providing  unsafe  dead- 
woods  and  draw-bars,  and  from  the  careless 
manner  of  loading  the  iron,  so  as  to  leave 
the  rails  projecting,  where  the  proof  failed 
to  show  any  defect  whatever  in  the  con- 
struction of  the  dead-woods  and  draw-bars, 
or  that  any  better  was  ever  invented  or  used, 
but  did  show  that  the  plaintiff  had  several 
months'  experience  in  such  business  and  in 
coupling  cars  similarly  loaded,  and  had 
ample  time  to*  examine  how  the  car  was 
loaded  and  its  mode  of  coupling,  and  it  ap- 
pearing the  accident  was  the  result  of  his 
own  want  of  proper  care,  it  was  held  that  a 
recovery  against  the  company  could  not  be 
sustained.  Toledo,  Wabash  and  Western 
By  Co.  V.  Black,  88  111.,  113, 1878;  21  Amer. 
R'yRep.,390. 

215.  Derrick.  An  employe  of  a  railway 
company  was  killed  while  at  work  by  the 
breaking  of  a  rope  on  a  denick  in  use  and 
belonging  to  the  company.  It  was  shown 
that  the  rope  externally  appeared  sound,  but 
had  been  in  use  for  two  or  three  years,  and 
continually  exposed  to  the  weather,  and 
there  was  evidence  that  it  was  actually 
rotten  when  the  break  occurred.  There  was 
evidence  also  that  such  a  rope,  after  ex- 
posure for  a  year  or  more,  becomes  unsound, 
although  this  one  showed  no  outward  sign  of 
decay.  Seld,  that  there  was  evidence  for 
the  jury  upon  the  question  whether  such  a 
rope  was  a  sound  one,  and  if  not,  the  com- 
pany would  be  liable  for  one  injured  by 
reason  of  such  unsoundness.  Baker  v.  Alle- 
gheny Valley  R.  R.  Co.,  95  Pa.  St.,  211,  1880; 
8  Amer.  &  Eng.  R.  R.  Oases,  141. 

216.  —  Plaintiff  was  injured  by  the  break- 
ing of  the  rope  of  a  derrick,  while  assisting 
in  discharging  ore  from  his  boat  to  the  de- 
fendant's cars.  It  did  not  appear  that  the 
derricks  were  used  for  defendant's  benefit, 


that  its  officers  had  any  control  ovei:  them, 
or  that  it  furnished  the  rope.  It  appeared 
that  for  a  long  time  the  derrick  was  under 
the  control  of  M.  &  Co.,  who  employed  the 
men  'who  discharged  the  cargo.  Held,  that 
the  defendant  was  not  liable.  Derrenbacher 
V.  Lehigh  Valley  R.  R.  Co.,  4  Amer.  &  Eng. 
R.  R.  Cases  (N.  Y.),  634.     1883.   - 

217.  —The  plaintiff  was  injured  by  the 
fall  of  a  derrick  while  in  the  employ  of  a 
railway  company  as  a  laborer  in  building  a 
culvert.  It  was  shown  on  the  trial  that  O. 
superintended  the  work  in  building  said  cul- 
vert for  the  company;  that  he  hired  the 
plaintiff  and  all  the  other  laborers  on  the 
work,  and  had  the  power  to  hire  and  dis- 
charge such  laborers  whenever  he  thought 
proper;  and  although  the  materials  and 
machinery  for  the  work  were  furnished  to 
O.  by  other  and  superior  agents  of  the  com- 
pany, yet  that  it  was  the  duty  of  O.  to,  in- 
spect such  machinery,  to  see  that  it  con- 
tinued in  good  order,  and  to  report  to  his 
superiors,  so  that  they  might  furnisli  him 
other  machinery,  if  it  became  defective; 
that  while  O.  was  using  said  derrick  it  be-  \ 
came  defective,  and  he  knew  it,  but  he 
nevertheless  continued  the  work  and  con- 
tinued to  use  it,  and  in  consequence  of  such 
defect  it  fell  and  injured  the  plaintiff  while 
he  was  at  work  for  the  company,  and  under 
the  orders  of  O.  Held,  that  the  plaintiff  and 
O.  were  fellow-servants  of  the  company,  but 
that  O.,  with  reference  to  the  plaintiff,  was 
a  superior  servant  and  the  representative  of 
the  company,  and  that  the  company  was 
responsible  to  the  plaintiff  for  his  injuries, 
caused  by  the  negligence  of  O.  Kansas 
Pacific  R'y  Co.  v.  Little,  19  Kans.,  267.    1877. 

218.  —  A  railway  company  was  held  liable 
for  a  defect  in  the  hook  of  a  derrick,  under 
the  facts  of  a  particular  case.  King  v.  New 
York  Central  and  Hudson  River  R:  R.  Co., 
73  N.  Y.,  607.  1878.  But  see  Derrenbacher 
V.  Lehigh  Valley  R.  R.  Co.,  31  Hun  (N.  Y.), 
613,  1880;  reversed  on  appeal  in  Same  v. 
Same,  87  N.  Y.,  636,  1883. 

219.  Draw-bar,  It  is  not  per  se  negligence 
on  the  part  of  a  railway  company  to  use 
upon  its  road  an  engine,  the  draw-bar  of 
which  is  too  short  to  permit  one  of  its  cars 
to  be  safely  coupled  to,  or  detached  from, 
such  engine.     Whitman  v.  Wisconsin  and 
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Minnesota  B.  B.  Co.,  13  Amer.  &  Bng.  R.  R. 
Cases  (Wis.),  214.     1883. 

220.  Duty  of  campany.  Employers  are 
only  required  to  provide  machinery  of  good 
material  and  to  have  it  constructed  in  ai^ood 
and  workmanlike  manner.  They  are  not  in- 
surers of  their  employes  against  injury  from 
its  use.  Indianapolis,  Bloomington  and 
Western  By  Co.  v.  Toy,  91  111.,  474,  1879; 
Michigan  Central  B.  R.  Co.  v.  Smithson,  45 
Mich.,  313, 18S1 ;  1  Amer.  &  Eng.  R.  R.  Cases, 
101;  Conway  v.  Illinois  Central  B.  B.  Co., 
50  la.,  465,  1879;  Galveston,  Harrisburg  and 
San  Antonio  B.  B.  Co.  v.  Delahunty,  53  Tex., 
206,  1880;  4  Amer.  &  Eng.  R.  R.  Cases,  638; 
Lake  Shore  and  Michigan  Southern  B'y  Co. 
V.  McCormick,  74  Ind.,  440,  1881;  5  Amer.  & 
Eng.  E.  R.  Cases,  474 ;  Wabash,  St.  Louis  and 
Pacific  B'y  Co.  v.  Fenton,  13  Bradwell  (HI.), 
417,  1883. 

221.  —  It  ia  the  duty  of  a  railway  com- 
pany to  exercise  reasonable  and  ordinary 
care  to  provide  safe  and  suitable  machinery, 
and  it  will  not  be  discharged  from  liability 
for  defects  which  reasonable  and  .ordinary 
diligence  would  have  discovered,  though  it 
in  fact  was  ignorant  of  such  defects.  Mul- 
downey  v.  Illinois  Central  B'y  Co.,  36  la., 
463,  1873;  Jones  v.  New  York  Central  and 
Hudson  Biver  B.  B.  Co.,  33  Hun  (li.  Y.), 
384,  1880 ;  Louisville  and  Nashville  B.  B.  Co. 
V.  Orr,  84  Ind.,  50,  1883;  8  Amer.  &  Eng. 
R.  R.  Cases,  94;  Palmer  v.  Denver  and  Bio 
Orande  By  Co.,  3  McCrary  (U.  S.  C.  C), 
635,  1883 ;  Missouri  Pacifi,o  B.  B.  Co.  v.  Lyde, 
57  Tex.,  505,  1883;  11  Amer.  &  Eng.  R.  R. 
Cases,  188;  Wedgewood  v.  Chicago  and 
Northwestern  B'y  Co.,  44  Wis.,  44,  1878;  19 
Amer.  R'y  Rep.,  393. 

222.  —  While  the  law  requires  of  the  em- 
ployer a  high  degree  of  care  in  furnishing 
his  workmen  with  safe  tools,  it  also  requires 
in  the  case  of  a  skilled  workman,  operating 
with  a  dangerous  implement,  a  correspond- 
ingly high  degree  of  care  on  his  part  in  its  • 
use.  Chicago  and  Alton  B.  B.  Co.  v.  Ma- 
honey,  4  Bradwell  (111.),  363.     1879. 

223.  —  A  railway  company  is  under  a 
legal  obligation  to  supply  and  maintain  suit- 
able oars  and  appliances  for  operating  its 
road,  and  to  use  all  reasonable  means  to 
guard  against  defects  in  its  engines  and  cars 
which  would  endanger  the  lives  and  limbs  of 


its  servants  while  in  the  pei-formance  of 
their  duties.  Wedgewood  v.  Chicago  and 
Northwestern  R'y  Co.,  41  Wis.,  478,  1877; 
Same  v.  SUme,  44  Wis.,  44,  1878. 

224.  —  It  is  not,  however,  held  to  the  ex- 
ercise of  extraordinary  care,  and  is  required 
to  furnish  such  appliances  only  as  are  rea- 
sonably calculated  to  insure  the  safety  of  its 
employes.  Cooper  v.  Central  B.  R.  Co.  of 
Iowa,  44  la.,  134.     1876. 

225.  —  If  the  coupling  of  a  freight  car 
suddenly  becomes  out  of  repair,  the  railway 
company  using  the  same  will  not  be  liable 
for  an  injury  to  an  employe,  received  in 
coiisequence  thereof,  unless  its  attention  had 
been  called  to  the  defect,  or  the  company, 
by  the  exercise  of  a  high  degree  of  care, 
could  have  discovered  the  defect,  and 
had  ah  opportunity  to  make  the  needed 
repairs.  Indianapolis,  Bloomington  and 
Western  B.  B.  Co.  v.  Flanigan,  77  111.,  365. 
1875. 

226.  —  The  servant  has  a  right  to  assume 
that  the  machinery  and  implements  fur- 
nished him  by  his  master  are  safe  and  suit- 
able for  the  business,  and  he  is  not,  while 
the  master  is,  required  to  examine  them  for 
that  purpose.  Porter  v.  Hannibal  and  St. 
Joseph  B.  R.  Co.,  71  Mo.,  66,  1879;  3  Amer. 
&  Eng.  R.  R.  Cases,  44. 

227.  —  An  employe  who  contracts  for  the 
performance  of  hazardous  duties  assumes 
such  risks  as  are  incident  to  their  discharge, 
and  also  the  risks  and  perils  incident  to  the 
use  of  the  machinery  and  property  of  the 
employer  as  they  were  at  the  time  of  the  em- 
ployment, so  far  as  such  risks  were  apparent. 
Evans  v.  Lake  Shore  and  Michigan  Soutliern 
B'y  Co.,  13  Hun  (N.  Y.),  289.     1877. 

228.  —  Railway  companies  are  bound  to 
use  due  care  in  seeing  that  their  cars  and 
other  rolling  stock  are  maintained  in  a  rear 
sonably  safe  condition ;  and  when  a  brake- 
man,  in  the  proper  discharge  of  his  duty,  is 
injured  from  a  failure  on  the  part  of  the 
company  to  perform  this  personal  duty,  it  is 
liable.  King  v.  Ohio,  etc.,  B.  R.  Co.,  14  Fed- 
eral Reporter,  377.     1883. 

229.  —  A  railway  company  is  not  bound 
to  employ  mechanical  appliances  to  protect 
one  servant  from  injuries  liable  to  result 
from  the  negligence  of  another.  The  rule  is 
otherwise  as  to  passengers.    Salters  v.  Dela-, 
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ware  and  Hudson  Canal  Co.,  3  Hun  (N.  Y.), 
338.    1874. 

230.  —  Where  a  master  has  furnished  his 
employes  with  tools  and  appliances,  which, 
though  not  the  best  possible  to  be  obtained, 
may  by  ordinary  care  be  used  without  dan- 
ger, he  has  discharged  his  duty  and  is  not 
responsible  for  accidents.  Pittsburgh  and 
Connellsville  B.  R.  Co.  v.  Sentmeyer,  92  Pa. 
St.,  376,  1S79;  5  Amer.  &  Eng.  R.  R.  Cases, 
503. 

231.  —  There  is  no  presumption  that  a 
railway  company  or  its  superii^tendent  of 
car  shops  has  any  better  means  of  informa- 
tion as  to  current  improvements  in  niachin- 
ery  than  are  accessible  to  an  experienced 
mechanic  in  the  shops.  Cagne.y  v.  Hannibal 
and  St.  Joseph  R.  R.  Co.,  69  Mo.,  416.    1879. 

232.  —  An  employe  has  a  right  to  repose 
confidence  in  the  caution  of  his  employer 
and  to  rely  upon  his  not  putting  him  in 
charge  of  implements  which,  from  improper 
construction  or  other  causes,  are  so  dan- 
gerous tliat  a  prudent  man  would  not  make 
use  of  them.  Fort  Wayne,  Jaokson  and 
Saginaw  R.  R.  Co.  v.  Gildersleeve,  33  Mich., 
133,  1876;  Botsford  v.  Michigan  Central  R. 
JJ.  Co.,  ib.,  256,  1876. 

233.  — The  machinery  and  cars  furnished 
by  railway  companies  for  use  ought  not  to 
be  so  unskilfully  constructed  that  the 
slightest  indiscretion  on  the  part  of  the 
operatives  would  prove  fatal;  and,  where 
they  are  so  constructed,  it  is  such  negligence 
as  will  render  them  liable  for  damages  occa- 
sioned thereby  to  an  employe  who  is  ignorant 
of  such  unskilful  construction.  Toledo, 
Wabash  and  Western  R'y  Co.  v.  Fredericks, 
71  111.,  294.     1874. 

234.  —  Where  the  business  is  carried  on 
by  machinery,  it  is  the  master's  duty  to  keep 
the  machinery  in  such  condition  as,  from 
the  nature  of  the  business  and  employment, 
the  servant  has  the  right  to  expect  that  it 
would  be  kept,  and,  where  he  fails  to  do  so, 
he  is  liable  for  injuries  arising  from  his  neg- 
ligence. Totten  V.  Pennsylvania  R.  R.  Co., 
11  Federal  Reporter,  564,  1882;  Gravellev. 
Minneapolis  and  St.  Louis  R'y  Co.,  11  ib., 
569,  1883;  Atchison,  Topeka  and  Santa  Fe 
R-  R.  Co.  V.  Holt,  29  Kans.,  149,  1883;  11 
Amer.  &  Eng.  R.  R.  Cases,  306. 

235.  —  It  is  the  duty  of  railway  com- 
VoL.  11  —  89 


panics  to  furnish  good,  well-constructed  ma- 
chinery, adapted  to  the  purposes  of  its  use, 
of  good  material  and  of  the  kind  that  ia 
found  to  be  safest  when  applied  to  use ;  and, 
whilst  they  are  not  required  to  seek  and 
apply  every  new  invention,  they  must  adopt 
such  as  is  found,  by  experience,  to  combine 
the  greatest  safety  with  practical  use. 
Toledo,  Wabash  and  Western  R'y  Co.  v. 
Asbury,  84  111.,  439.     1877. 

238.  —  An  employer  cannot  be  held  to  be 
under  so  strict  obligation  to  his  employes  as 
to  be  required  to  make  use  only  of  the  safest 
known  appliances,  and  to  be  held  respon- 
sible for  any  failure  to  discard  what  is  not 
such.  Fort  Wayne,  Jackson  and  Saginaw 
R.  R.  Co.  V.  Oildersleeve,  83  Mich.,  133,  1876; 
Botsford  V.  Michigan  Central  R.  R.  Co.,  ib., 
256,  1876 ;  Lake  Shore  and  Michigan  South- 
ern R'y  Co.  V.  McCormick,  74  Ind.,  440, 1881 ; 
5  Amer.  &  Eng.  R.  R.  Cases.  474. 

237.  —  It  is  negligence  for  a  railway  com- 
pany to  use  cars  dangerous  in  their  con- 
struction, when  others  can  be  procured 
which  are  not  dangerous.  Railroad  compa- 
nies are  bound  to  procure  the  best  cars;  other- 
wise they  will  be  held  responsible.  St.  Louis 
and  ^outh  Eastern  R'y  Co.  v.  Valirius,  56 
Ind.,  511,  1877;  18  Amer.  R'y  Rep.,  116. 

238.  —  It  is  the  duty  of  a  railway  com- 
pany not  only  to  furnish  reasonably  well 
constructed  and  safe  machinery  and  appli- 
ances for  the  use  of  the  employes  operating 
its  road,  but  to  exercise  a  continued  super- 
vision over  the  same  to  keep  them  in  proper 
repair.  Brann  v.  Chicago,  Rock  Island  and 
Pacific  R.  R.  Co.,  53  la.,  595, 1880;  31  Amer. 
R'y  Rep.,  184. 

239.  —  Every  railway  operator  owes  to 
his  employes  a  duty  to  furnish  machinery 
adequate  and  proper  for  the  use  to  which  it 
is  to  be  applied,  and  to  maintain  it  in  like 
condition.  For  every  injury  happening  by 
reason  of  neglect  to  perform  this  duty,  he  is 
liable  as  for  a  tort ;  and  this  whether  the  act 
or  omission  causing  it  was  due  to  his  per- 
sonal neglect,  or  the  neglect  of  an  agent 
employed  by  him,  and  whether  there  were 
one  or  more  parties  concerned  as  operators 
or  employes.  Kain  v.  Smith,  80  N.  Y.,  458, 
1880 ;  2  Amer.  &  Eng.  R.  R.  Cases,  545. 

240.  —  A  master  is  liable  for  injuries  suf- 
fered by  his   servant,  where,   by  his   owa 
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negligence  or  malfeasance,  he  has  enhanced 
the  risk  to  which  the  servant  was  exposed 
beyond  the  natural  risk  of  the  employment, 
or  has  knowingly,  or  without  informing,  the 
servant,  used  defective  machinery  which 
has  caused  the  injury.  Wedgewoodv.  Chi- 
cago and  Northwestern  RyGo.,  41  Wis.,  478, 
1877;  Same  v.  Same,  A4:  Wis.,  44,  1878. 

241.  —  It  is  not  negligence  for  a  railway 
company  to  use  machinery  that  is  a  neces- 
sity of  its  business  and  which  all  persons  in 
its  employment  must  be_  presumed  to  know 
is  a  necessity.  Michigan  Central  R.  R.  Co. 
V.  Smithson,  45  Mich.,  312,  ,1881;  1  Amer.  & 
Eng.  R.  R.  Cases,  101. 

242.  —  An  employer  who  introduces, 
without  notice  to  his  employe,  new  and  un- 
usual machinery,  whether  belonging  to  him- 
self or  another,  involving  an  unexpected  or 
unanticipated  danger,  through  the  introduc- 
tion of  which  the  employe,  while  using  the 
care  and  diligence  incident  to  his  employ- 
ment, meets  with  an  accident,  is  liable  in 
damages.  CNeil  v.  St.  Louis,  Iron  Mount- 
ain and  Southern  B'y  Co.,  9  Federal  Re- 
porter, 337;  3  McCrary  (U.  S.  C.  C),  423. 
1881. 

243.  —  Where  an  accident  occurs  to  an 
employe  in  consequence  of  the  introduction 
of  a  foreign  and  defectively-constructed  car 
into  the  train  on  which  he  is  employed,  and 
he  sues  the  railroad  company  for  damages, 
he  is  not  bound  to  allege  in  his  petition  that 
the  accident  was  caused  by  the  introduction 
of  a  foreign  car.     lb. 

244.  —  When  an  employe,  in  obedience  to 
the  employer,  incurs  the  risk  of  machinery, 
which,  though  dangerous,  is  not  so  much  so 
as  to  thi'eaten  immediate  injury,  or  it  is  rea- 
sonably probable  may  be  used  safely  by 
extraordinary  caution,  the  master  is  liable 
for  a  resulting  accident.  Patterson  v.  Pitts- 
burghand  Conndlsville  R.  R.  Co.,  76  Pa.  St., 
389,  1874;  9  Amer.  R'y  Rep.,  381. 

245.  —  It  is  the  duty  of  the  master  to  fur- 
nish safe  machinery,  and  he  cannot  set  up  as 
a  defense  that  the  defect  in  machinery  was 
caused  by  the  neglect  of  an  employe.  Kain 
V.  Smith,  89  N.  Y.,  375, 1883;  affirming  Same 
V.  Same,  25  Hun  (N.  Y.),  146,  1881 ;  Fay  v. 
Minneapolis  and  St.  Louis  R'y  Co.,  80  Minn. , 
231,  1883;  11  Amer.  &  Eng.  R.  R.  Cases,  193; 
Herbert  v.  Northern  Pqcifle  R'y  Co.,  8  Amer. 


&  Eng.  R.  R.  Cases  (Dakota),  85,  1883;  Dry- 
mala  v.  Thompson,  26  Minn.,  40,  1879. 

246.  —  A  brakeman  has  a  right  to  a,ssum(i, 
without  inspection,  that  the  cars  he  is  re- 
quired to  couple  are  in  a  proper  state  of 
repair  for  handling ;  and  it  is  not  negligence 
on  his  part  to  rush  in  between  two  cars  to 
make  the  coupling  without  stopping  to  see  if 
tlie  bumpers  are  safe.  King  v.  Ohio  and 
Mississippi  R'y  Co.,  11  Bissell  (U.  S.  CO.), 
363;  14  Federal  Reporter,  377,  1883;  8  Amer. 
&  Eng.  R.  R.  Cases,  119. 

247.  Engine.  Where  an  engine-driver 
was  killed  by  an'explosion  of  a  boiler  which 
had  been  for  some  time  out  of  repair,  and 
had  been  frequently  reported  and  sent  to  the 
repair-shop  for  repairs,  held,  that  defendant 
engaged  in  operating  the  road  was  not  ex- 
cused from  liability  by  the  facts  that  there 
was  no  negligence  on  his  part  in  the  em- 
ployment of  a  superintendent  of  repairs,  or 
in  omitting  to  make  proper  regulations; 
that  the  master-mechanic  having  charge 
gave  proper  instructions  for  the  thorough 
examination  and  repair  of  the  engine,  and 
that  the  negligence  causing  the  accident  was 
that  of  the  mechanics  directed  to  make  the 
repairs.  Fuller  v.  Jewett,  80  N.  Y.,  46, 1880; 
1  Amer.  &  Eng.  R.  R.  Cases,  109. 

248.  —  In  an  action  by  a  switchman  to 
recover  damages  for  the  crushing  of  his 
hand  while  coupling  cars,  from  negligence, 
it  apijeared  in  evidence  that  the  accident 
was  caused  by  the  throttle-valve  of  a  loco- 
motive then  being  used  being  out  of  repair, 
which  caused  a  sudden  and  unexpected 
movement  of  the  locomotive,  and  that  this 
defect,  and  the  dangerous  condition  of  the 
locomotive,  had  existed  some  time  before 
the  accident,  and  was  known  to  the  engine- 
driver,  who  had  often,  before  and  after  the 
injury,  told  the  foreman  of  the  round-house 
(his  immediate  superior)  of  its  dangerous 
condition.  Held,  that  it  was  but  reasonable 
to    assume    that    the    railway    company, 

^through'the  foreman,  had  notice  of  the  un- 
safe condition  of  the  engine,  whether  he  had 
charge  of  the  machinery  or  not,  and  that 
the  company  was  guilty  of  gross  negligence 
in  allowing  such  engine  to  be  used.  Chicago 
and  Eastern  Illinois  R.  R.  Co.  v.  Rung,  104 
111.,  641, 1883;  11  Amer.  &  Eng.  R.  R.  Cases, 
218. 
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249.  —  The  plaintiff,  an  employe,  while 
repairing  a  car  on  a  side-track,  was  struck 
by  another  car,  which  was  moved  against 
him  by  an  engine  attached  thereto.  The 
engine  was  moved  by  the  escape  of  steam 
through  a  defective  valve  into  the  cylinder, 
which  defect  had  been  known  to  defendant's 
superintendent  for  several  months.  De- 
fendant's employe  in  charge  of  the  engine,  ^ 
knowing  of  the  defect,  had  left  it  without 
using  certain^  means,  which  he  knew  of, 
which  would  have  prevented  the  escape  of 
the  steam.  Held,  that  defendant  was  liable 
for  the  injury  sustained.  Cone  v.  Delaware, 
Lackawanna  and  Western  R.  R.  Co.,  15  Hun 
(N.  Y.),  173.    1878. 

250.  —  It  was  no  defense  that  the  engine- 
driver  could  have  so  managed  the  engine  as 
to  have  prevented  the  accident.  Same  v. 
Same,  81  N.  Y.,  208,  1880;  3  Amer.  &  Eng. 
E.  E.  Cases,  57. 

251.  —  In  a  suit  for  damages  for  alleged 
negligence  causing  the  death  of  K.,  plaint- 
iff's intestate,  it  appeared  that  the  death  was 
caused  by  the  explosion  of  the  boiler  of  an 
engine  upon  which  K.  was  employed  as  a 
fli-eman.  Plaintiff's  evidence  tended  to  show 
that  the  engine  was  infirm  and  weak,  was 
frequently,  and  from  necessity,  taken  to  the 
repair  shops  for  repairs ;  that  it  was  unable 
to  hold  water,  or  sustain  a  full  head'  of 
steam.  Held,  that  the  question  of  defend- 
ant's negligence  was  one  of  fact  for  the  jury. 
Kirkpatriek  v.  New  York  Central  and  Hud- 
son River  R.  R.  Co.,  79  N.  Y.,  340.     1879. 

252.  —  A.,  in  the  employ  of  a  railway 
company  as  yardman,  while  engaged  as  such, 
attempted  to  board  the  switch-engine,  with 
which  he  was  working,  by  standing  in  the 
middle  of  the  track  and  stepping  on  the  rear 
footboard  while  the  engine  was  approaching 
hito,  tender  first,  at  a  rate  of  from  one  to 
three  miles  an  hour,  but,  in  the  attempt, 
fell,  was  run  over  by  the  engine,  and  died 
from  the  effect  of  his  injuries.  The  hand- 
rail on  the  I'ear  end  of  the  engine,  which 
was  approaching  the  deceased,  had  been  torn 
off  the  previous  night,  and  had  not  been  re- 
placed, and  the  rear  footboard  of  the  engine 
in  question  was  partly  broken  at  one  end. 
Suit  was  brought  by  the  administratrix,  the 
mother  of  the  deceased,  to  recover  damages. 
Held,  that  the  act  of  so  attempting  to  board 


the  engine  was  clearly  a  case  of  gross  con- 
tributory negligence  on  the  part  of  the  de- 
ceased, and  the  verdict  should  be  set  aside. 
Cunningham  v.  Chicago,  Milwaukee  and  St. 
PaulRy  Co.,\%  Amer.  &  Eng.  R.  E.  Cases 
(Minn.),  317.     1883. 

253.  —  An  engine-driver  may  recover 
damages  against  a  railway  company  for  per- 
sonal injuries  caused  by  a  defect  in  the 
engine,  which  was  due  to  the  neglect  of  the 
agents  of  the  company  charged  with  keep- 
ing the  engine  in  proper  repair,  although  the 
directors  and  superintendent  had  no  reason 
to  suspect  negligence  or  incompetence  on 
the  part  of  such  agents.  Ford  v.  Fitchburg 
R.  R.  Co.,  110  Mass.,  240.     1873. 

254.  Evidence.  An  action  by  the  legal 
representatives  of  a  deceased  person  under 
§  3  of  the  Damage  Act  (Wagn.  Stat.,  p. 
530)  can  only  be  maintained  where  the  de- 
ceased, had  he  survived,  could  have  recov- 
ered damages  for  the  injury ;  and  the  same 
evidence  as  to  the  cause  of  the  injury  is  re- 
quired in  the  one  case  as  in  the  other.  Proof 
of  the  fact  that  the  employe  was  injured  or 
killed  in  consequence  of  the  use  of  defective 
machinery  will  not.  of  itself,  make  out  a 
case  against  the  employer.  It  must  also  be 
shown  that  the  employer  was  aware  of  the 
defect,  or  that,  by  the  use  of  reasonable  care 
on  his  part,  it  would  have  been  discovered. 
Elliott  V.  St.  Louis  and  Iron  Mountain  R.  R. 
Co.,  67  Mo.,  373.     1878.  , 

255.  Explosion  of  boiler.  Subordinates 
under  the  control  of  a  superior  are  entitled 
to  hold  him  as  representing  the  master,  and 
the  master  is  responsible  for  his  incompe- 
tency or  misconduct.  This  rule  held  to  ap- 
ply to  an  explosion  of  a  boiler  whereby  an 
engineer  was  killed.  Nashville.and  Decatur 
R.  R.  Co.  V.  Jones,  9  Heiskell  (Tenn.),  27, 
1871;  19  Amer.  R'y  Rep.,  361. 

256.  —  In  an  action  against  a  railroad 
company  to  recover  damages  for  the  death 
of  an  employe,  who  was  killed  by  the  explo- 
sion of  a  locomotive  belonging  to  the  de- 
fendant while  employed  thereon  as  fireman, 
it  was  shown  on  the  part  of  the  plaintiff 
that  the  engine  had  been  purchased  in  1869 
as  a  ■  second-class  engine,  fhen  out  of  use, 
and  that  the  agents  of  the  defendant,  in- 
trusted with  the  power  of  making  the  pur- 
chase, failed  to  ascertain  the   age  of   the 


612 


INJURIES  TO   EMPLOYES. 


Defective  Roadway,  Machinery  and  Matetials. 


engine,  the  use  to  which  it  had  been  sub- 
jected, or  its  condition,  further  than  by  an 
examination  of  its  appearance  as  then  pre- 
sented. It  was  proved  that  at  the  time  of 
the  explosion,  resulting  in  the  death  in 
question,  the  engine  was  in  a  very  defective 
condition;  that-its  dome  was  cracked,  and 
the  plates  of  iron  of  which  the  boiler  was 
composed  had  from  some  cause  lost  their 
tenacity  and  power  to  resist  an  ordinary 
pressure  of  steam,  and  that  the  defective 
condition  of  the  engine  had  been  brought 
to  the  knowledge  and  attention  of  the  em- 
ployes of  the  defendant  whose  business  it 
"was  to  repair  it.  Held,  tliat  upon  this  proof 
there  was  evidence  legally  sufficient  upon 
■which  the  court  below  was  justified  in  sub- 
mitting the  case  to  the  jury,  although,  on 
the  part  of  the  defendant,  it  was  proved 
that  every  precaution  was  taken,  and  that 
the  engine  was  repaired,  and  was  supposed 
to  be  in  a  good,  safe  condition.  Cumberland 
and  Pa.  B.  M.  Co.  v.  State,  44  Md. ,  283.    1875. 

257.  — Held,  that  there  was  in  this  case 
sufficient  evidence  of  defendant's  negligence 
to  go  to  the  jury.  Cumberland  and  Pa.  R. 
B.  Co.  V.  Hogan,  45  Md.,  339.     1876. 

258.  —  Employers  engaged  in  construct- 
ing or  repairing  machines  for  others  are  not 
liable  to  their  employes  engaged  in  the  later 
part  of  the  work,  for  an  injury  resulting 
from  the  fact  that  another  employe  in  the 
same  shop  so  negligently  did  the  prior  part 
of  the  work,  as  to  leave  the  machine  unfit 
to  have  the  latter  part  of  the  work  done 
upon  it.  The  general  rule  that  the  master 
is  bound  to  provide  a  machine  which  is  safe 
fpr  his  servants  does  not  apply  where  the 
accident  occurs  not  in  the  operation  of  a 
machine  belonging  to  or  used  for  the  mas- 
ter, but  in  his  construction  or  repair  of  a 
machine  for  others.  Murphy  v.  Boston  and 
Albany  R.  B.  Co.,  8  Abbott's  New  Cases 
(N.  y.),  41;  59  Howard's  Practice  (N.  Y.), 
197.     1880. 

269.  —  An  engine-driver  is  not  debarred 
from  recovering  damages  against  the  com- 
pany for  injuries  from  an  explosion  caused 
by  a  defect  in  the  boiler  of  the  engine,  by 
the  fact  that  he  was  acting  in  intentional 
violation  of  the  rules  of  the  company,  un- 
less the  accident  was  due,  in  whole  or  in 
part,  to  such  violation ;  nor  by  the  fact  that 


such  rule  provided  that  the  driver  of  an  en- 
gine should  be  held  responsible  for  the  con- 
dition of  the  engine;  must  be  sure  that  it 
was  in  good  working  order,  and  must  im- 
mediately stop,  draw  his  fire,  station  his  sig- 
nal men  and  procure  assistance,  whenever 
any  defect  was  detected  in  an  engine  that 
would  make  it,  in  his  judgment,  unsafe  to 
proceed ;  nor  by  the  fact  that  he  knew  the 
engine  was  not  in  good  working  order,  if  he 
did  not  know  and  ought  not  to  have  known 
that  it  was  unsafe.  Ford  v.  Fitchburg  B. 
B.  Co.,  110  Mass.,  240.     1873. 

260.  —  Where  an  engine-driver  was  killed 
by  the  explosion  of  a  boiler  of  a  locomotive, 
and  it  appeared  that  the  boiler  was  made  of 
the  best  material,  and  by  first-class  manu- 
facturers, and  bad  not  been  used  long  enough 
to  create  any  suspicion  of  its  unsafe  condi- 
tion, and  the  defect  was  not  of  such  charac- 
ter as  could  have  been  discovered  by  any  of 
the  tests  usually  employed  for  the  purpose, 
and  there  was  no  sign  or  indication  of  its 
uusafety,  it  was  held  that  the  company  was 
not  liable  for  the  injury.  Indianapolis, 
Bloomington  and  Western  B'y  Co.  v.  Toy,  91 
III,  474.     1879. 

281,  —  The  fact  of  the  explosion  of  the 
boiler  of  a  locomotive  and  killing  of  a  per- 
son not  in  the  employ  of  the  railroad  com- 
pany, and  in  no  way  connected  with  it,  is 
prima  facie  evidence  of  negligence  in  the 
company.  But  where  such  an  explosion 
happens  through  the  negligent  manner  in 
which  the  engine  is  managed  by  the  engine- 
driver,  and  kills  the  latter;  or,  if  he  had 
good  reason  to  believe  the  boiler  was  unsafe, 
or  if,  by  the  exercise  of  ordinary  skill,  he 
could  have  learned  that  the  engine  was  un- 
safe, and  still  used  it,  no  recovery  can  be  had 
for  his  death.  The  explosion  will  not  afford 
prima  facie  evidence  of  negligence  against 
the  company,  Toledo,  Wabash  and  West- 
ern B'y  Co.  V.  Moore,  77  111.,  217.     1875. 

202.  —  Although  the  prima  facie  pre- 
sumption from  an  explosion  of  the  boiler  of 
a  locomotive  is,  that  there  was  negligence, 
either  in  testing  or  putting  the  materials  to- 
gether, or  that  it  has  been  negligently  used, 
yet  when  suit  is  brought  by  the  engine- 
driver  who  had  charge  of  the  engine,  or  his 
representatives,  against  the  person  owning 
the  engine,  there  is  no  presumption  in  his 
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favor  that  the  explosion  was  caused  by  de- 
fects in  the  boiler  rather  than  from  its  neg- 
ligent use,  and  the  burden  is  on  the  plaintiff 
to  show  that  the  engine-driver  was  not  him- 
self guilty  of  negligence  which  caused  the 
explosion,  or,  if  guilty,  that  his  negligence 
was  slight  and  that  of  the  defendant  gross. 
Illinois  Central  R.  R.  Co.  v.  Houck,  73  111., 
283.    1874. 

268.  Foreign  car.  A  switchman  had  his 
hand  crushed  while  coupling  a  freight  car 
furnished  with  double  dead-woods  and  re- 
ceived from  another  line  where  such  a  con- 
tl'ivanoe  was  generally  used.  He  had  not 
been  expressly  notified  that  he  should  be  re- 
quired to  handle  such  cars,  but  in  the  course 
of  commerce,  and  as  a  matter  of  necessity, 
as  well  as  of  statutory  duty,  they  were 
being  constantly  received  and  forwarded 
like  all  other  cars  adapted  to  the  gauge  of 
the  road,  and  having  occasion  to  run 
thereon.  Held,  that  the  switchman  could 
not  maintain  a  suit  against  the  company  for 
negligent  injury  in  receiving  the  cars  or  in 
Omitting  to  notify  him  thereof.  Michigan 
Central  R.  R.  Co.  v.  Smitlison,  iH  Mich., 
212,  1881 ;  1  Amer.  &  Eng.  R.  R.  Cases,  101. 

264.  —  On  a  dark  night,  when  snow  was 
on  the  ground,  the  plaintiff,  a  bi-akeman, 
■was  sent  to  couple  together  two  cars  in  a 
freight  train  which  had  broken  apart.  The 
defendant  had  three  rails  laid  to  enable  it  to 
run  broad  and  narrow  gauge  cars  in  the  same 
train.  Freight  cars  usually  have  upon  their 
ends  pieces  of  wood,  called  bumpers,  extend- 
ing six  or  eight  inches  beyond  the  car,  so 
that  if  the  draw-heads  pass  each  other,  the 
shook  is  received  by  the  buffers,  and  a  brake- 
man,  if  he  be  between  the  cars,  will  be  unin- 
jured. One  of  the  cars  which  the  plaintiff 
was  to  couple  was  a  broad  gauge  and  the 
other  a  narrow  gauge  car.  The  buffers  only 
extended  three  inches  beyond  the  car.  These 
cars  did  not  belong  to  the  defendant.  The 
draw-heads  passed  each  other  and  the  plaint- 
iff was  injured.  Held,  that  the  question  of 
the  defendant's  negligence  in  failing  to  have 
proper  bumpers  upon  the  cars  used  by  it 
was  properly  submitted  to  the  jury,  and  that 
a  verdict  in  favor  of  the  plaintiff  would  not 
be  disturbed.  Oottlieb  v.  New  York,  Lake 
Erie  and  Western  R  R.  Co.,  29  Hun  (N.  .Y.), 
637.    1888. 


265.  —  The  defendant  received  into  its 
service  from  another  railway  company  a 
freight  car  which  proved  to  be  in  bad  order, 
and  which  it  neglected  to  inspect  and  repair 
within  a  reasonable  time  thereafter.  The 
plaintiff,  a  brakeman,  in  attempting  to  couple 
the  car,  was  severely  injured  in  consequence 
of  its  defective  condition,  which  was  not 
known  to  him,  but  was  discoverable  on 
proper  inspection.  Held,  that,  as  respects 
such  defects,  the  company  was  answerable 
for  the  same  degree  of  care  and  diligence  in 
the  management  and  use  of  a  foreign  car  re- 
ceived into  its  service  as  in  the  case  of  its 
own  cars  in  like  circumstances.  Fay  v.  Min- 
neapolis and  St.  Louis  R'y  Co.,  30  Minn.,  231, 
1883;  11  Amer.  &  Eng.  R.  R.  Cases,  193. 
See,  also,  St.  Louis  and  South  Eastern  jB'J/ 
Co.  V.  Valiriiis,  56  Ind.,  511,  1877;  18  Amer. 
R'y  Rep.,  116. 

268.  — If  a  railway  company  permits  a 
defective  and  dangerous  car  to  come  into  its 
yards  or  upon  its  tracks,  and  remain  for  so 
inany  days  that  it  might,  by  the  exercise  of 
a  high  degree  of  diligence,  discover  its  con- 
dition, and  if,  from  the  want  of  such  dili- 
gence, an  injury  happen  to  an  employe,  who 
was  exercising  due  care,  the  company  will 
be  liable,  although  it  does  not  ovvn  the  car. 
Chicago  and  Alton  R.  R.  Co.  v.  Bragonier, 
11  Bradwell  (111.),  516.     1882. 

267.  —  One  railway  company  receiving  a 
loaded  car  from  another,  and  running  it 
upon  its  own  line,  is  not  bound  to  repeat  the 
tests  which  are  proper  to  be  used  in  the  orig- 
inal construction  of  such  a  car,  but  may  as- 
sume that  all  parts  of  the  oar  which  appear 
to  be  in  good  condition  are  so  in  fact.  Bal- 
lou  V.  Chicago,  Milwaukee  and  St.  Paul  R'y 
Co.,  54  WiSi,  257,  1883;  5  Amer.  &  Eng.  R. 
R.  Cases,  480. 

268.  —  It  does  not  constitute  negligence 
for  a  railway  company,  in  the  ordinary 
course  of  business,  to  receive  and  transport 
the  cars  of  Other  roads,  in  general  use, 
which  may  not  be  constructed  with  the  most 
approved  appliances ;  and  the  transportation 
or  use  of  such  cars  by  the  company  is  one 
of  the  risks  whicli  an  employe  assumes  in 
undertaking  the  employment.  Baldwin  v. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co., 
50  la.,  680.     1879. 

269.  _  The  statutory    requirement    that 
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every  railway  shall  impartially  and  dili- 
gently receive  and  forward  the  oars  of  other 
lines  does  not  apply  to  cars  unfit  for  passage, 
but  means  that  no  needless  delays  or  hin- 
drances shall  be  interposed,  and  that  all  pre- 
cautions against  the  use  of  improper  cars 
shall  be  adopted  with  reference  to  reason- 
able dispatch.  Smith  v.  Potter,  46  Mich., 
358,  1881 ;  2  Amer.  &  Eng.  R.  R.  Cases,  140, 

270.  Hand-ear.  A  section-master  in  tem- 
porary charge  of  a  hand-oar  must  note  such 
defects  in  it  as  are  discernible  in  the  reason- 
able and  ordinary  exercise  of  diligence  in 
the  course  of  his  duty,  and  decline  or  cease 
to  use  it,  if  it  be  obviously  unsafe ;  otherwise 
he  cannot  recover  for  an  injury  to  himself 
which  his  declaration  alleges  to  have  been 
caused,  in  part,  by  the  defective  character 
or  condition  of  the  car.  Oeorgia  R.  R.  and 
Banking  Co.  v.  Kenney,  58  Ga.,  485 ;  16  Amer. 
R'y  Rep.,  131, 1877;  Kenney  v.  Cent.  R.  R.  and 
Banking  Co.,  61  ib.,  590,  1878;  Central  R. 
R.  Co.  V.  Kenney,  64  ib.,  100,  1879. 

271.  —  If  the  defect  in  the  car  was  such 
as  to  deceive  human  judgment,  the  com- 
pany, as  well  as  the  plaintiff,  stands  excused. 
And  whatever  diligence  he  exercised  in-see- 
ing  to  the  apparent  safety  of  the  vehicle 
goes  to  the  credit  of  his  employer  as  well  as 
to  his  own  credit.    Ih. 

272.  —  In  an  action  by  an  employe  against 
a  railroad  company  for  personal  injury  re- 
sulting from  negligence  in  equipment  of  a 
hand-car,  wherein  contributory  negligence 
was  a  defense,  the  following  charge  on  that 
subject  was  held  not  positive  error:  "If  the 
handle  of  the  lever  was  defective,  and  such 
defect  was  known  to  the  plaintiff,  and  he 
accepted,  or  continued  in  its  service,  using 
the  same  with  full  knowledge  of  the  defects, 
he  could  not  recover;"  and  "  if  the  plaintiff 
might,  by  the  exercise  of  ordinary  care, 
have  escaped  the  injury,  he  cannot  recover." 
East  Tenn.,  Va.  and  Oa.  R.  R.  Co.  v.  Smith, 
9Lea(Tenn.),  685.    188a. 

273.  —  Where  an  employe  was  injured  by 
a  defect  in  a  hand-car,  and  the  defect  is  ap- 
parent, the  employe  is  presumed  to  assume 
the  risk.  But  if  the  danger  was  greater  than 
could  be  discovered  by  the  use  of  ordinary 
care,  then  the  employer  may  be  in  default 
when  the  injury  was  produced  in  a  manner 
not  anticipated.     International  and  Great 


Northern  R.  R.  Co.  v.  Doyle,  49  Tex.,  180. 
1878. 

2  74.  —  The  plaintiff,  an  employe,  was  in- 
jured while  riding  on  a  hand-oar,  owing  to 
its  defective  condition.  One  Brown,  as 
"  section  boss,"  had  charge  of  about  five 
miles  of  track,  and  was  foreman  of  the  men 
employed  to  keep  it  in  repair,  hiring  and 
working  with  them.  He  was  responsible  for 
tools  and  machinery,  and  i^  any  were 
wanted,  or  out  of  repair,  he  applied  or  re- 
ported to  the  track-master,  who  furnished 
the  necessary  machinery,  and  ordered  re- 
pairs. If  the  machinery  was  defective, 
Brown  was  ordered  to  have  it  repaired.  The 
track-master  employed  the  foremen  of  the 
sections,  and  they  were  subject  to  him. 
Brown  knew  of  the  defect  in  the  hand-car, 
but  had  not  notified  the  track-master  thereof. 
Held,  that  Brown  did  not  represent  the  com- 
pany so  as  to  render  it  liable  for  his  negli- 
gence, resulting  in  an  injury  to  a  fellow- 
servant.  Barringer  v.  Delaware  and  Hud- 
son Canal  Co.,  19  Hun  (N.  Y.),  216.     1879. 

275.  Headlight.  It  is  gross  negligence  for 
a  railway  company  to  run  its  trains  on  a 
dark  night  without  a  headlight.  Burling  v. 
Illinois  Central  R.  R.  Co.,  85  111.,  18. 
1877. 

276.  Hoisting  apparatus ;  neglect  of  con- 
ductor. In  an  action  of  damages  by  one  in- 
jured by  the  giving  way  of  a  hoisting 
apparatus,  used  in  connection  with  a  train 
of  the  company,  it  appeared  that  plaintiff 
had  reason  to  believe  at  the  time  that  the 
apparatus  was  unsafe,  but  relied  on  the  aa- 
suran<ie  of  the  conductor  that  it  was  "  all 
right,"  and  so  was  injured.  But  there  was 
no  proof  that  the  conductor  had  the  super- 
intendence or  control  over  the  men  or 
the  work,  or  power  to  provide  or  replace 
machinery.  Held,  that  the  conductor  was  a 
fellow-servant  merely,  and  not  a  vice-princi- 
pal, and  his  reassurance  to  plaintiff,  and 
representation  that  there  was  no  danger, 
would  not  bind  the  company,  and  render  it 
responsible.  But  if  he  represented  the 
company  in  the  premises,  such  assurance 
would  amount  to  a  guaranty  on  its  part,  and 
would  bind  it  for  any  resulting  damage. 
And  so  notice  to  him  of  danger  would  af- 
fect the  corporation  if  he  acted  in  that 
capacity,  and  not  otherwise.    McOowan  v. 
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St.  Louis  and  Iron  Mountain  R.  R.  Co.,  61 
Mo.,  528.    1876. 

277.  Inspection  of  cars.  Whether  or  not 
a  railway  company  was  guilty  of  negligence 
in  failing  to  inspect  and  repair  a  car  of  an- 
other company  passing  over  its  road,  such  as 
would  render  it  liable  to  an  employe  for  in- 
juries sustained  by  reason  of  such  car  be- 
coming out  of  repair  on  its  passage  over  the 
road,  in  a  particular  which  would  have  been 
disclosed  by  an  inspection  conducted  with 
ordinary  care,  was  held  to  be  a  question  for 
the  jury.  Brann  v.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.,  53  la.,  595,  1880;  21 
Amer.  R'y  Rep.,  184. 

278.  —  It  is  the  duty  of  a  railway  com- 
pany to  exercise  ordinary  care  for  the  in- 
spection of  its  locomotives  and  cars,  and  to 
prevent  the  use  of  those  which  are  unsafe  or 
unfit  for  use;  but  a  sj'Stem  of  inspection 
which  would  embarrass  the  operation  of  the 
road  cannot  be  required.  Snoot  v.  Mobile 
and  Montgomery  Hy  Co.,  67  Ala.,  13.     1880. 

279.  —  A  railway  company  is  liable  to  a 
brakeman  for  injuries  received  in  the  per- 
formance of  his  duties,  through  the  negli- 
gence of  the  company's  inspector  of  ma- 
chinery in  failing  to  discover  and  remedy 
defects  in  a  brake.  The  inspector  represents 
the  company,  and  is  not  a  fellow-servant  of 
the  brakeman.  Long  v.  Pacific  R.  R.  Co., 
•65  Mo.,  335.     1877. 

280.  —  A  notice  of  the  defect  to  the  car- 
inspector  and  master-mechanic  would  only 
tend  to  show  negligence  of  duty  on  their 
part,  and  they  being  fellow-servants  of  the 
plaintiff,  no  cause  of  action  could  be  based 
on  such  negligence.  Kidwell  v.  Houston  and 
Great  Northern  R'y  Co.,  3  Woods  (U.  S.  C. 
C),  313.  1877.  See,  also.  Smith  v.  Potter, 
46  Mich.,  258;  3  Amer.  &  Eng.  R.  R.  Cases, 
140.    1881. 

281.  —  Engines  and  otljer  machinery  used 
in  operating  a  railway  are  liable  to  become 
defective  and  dangerous,  and  every  corpora- 
tion employing  such  agencies  is  charged 
with  notice  of  this  fact,  and  is  bound  to  exer- 
cise a  degree  of  watchfulness  commensurate 
with  the  nature  of  their  business,  and  the 
consequences  incident  to  neglect.  Frequent 
examinations  or  other  measures  of  precau- 
tion are  necessary  to  prevent  engines  and 
machinery  from    becoming   defective    and 


dangerous  from  natural  causes.  Atchison, 
Topeka  and  Santa  Fe  R.  R.  Co.  v.  Holt,  39 
Kans.,  149,  1883;  11  Amer.  &  Eng.  R.  R. 
Oases,  206. 

282.  Jaw-brace.  The  facts  that  the  fore- 
man of  the  gang  in  which  plaintiff  was  en- 
gaged directed  him,  after  turning  a  switch, 
to  mount  the  second  car  from  the  engine  for 
the  purpose  of  aiding  in  sending  the  un- 
loaded oars  down  to  the  repair  shop,  and 
that  plaintiff  was  injured  in  mounting 
the  car  in  consequence  of  its  having  a 
broken  jaw-brace,  are  not  sufficient  to  war- 
rant a  jury  in  finding  the  company  guilty 
of  negligence,  where  there  is  no  evidence 
that  such  foreman  was  charged  with  the 
business  of  inspecting  the  cars,  or  knew  of 
the  defect  in  said  car,  or  had  any  better 
means  of  knowledge  than  the  plaintiff. 
Fiannagan  v.  Chicago  and  Northwestern  R'y 
Co.,  50  Wis.,  463,  1880;  3  Amer.  &  Eng.  R. 
R.  Cases,  150. 

283.  Knowledge  of  employe.  A  brake- 
man  who  continues  in  the  service  of  a  rail- 
road company  with  knowledge  that  the 
guard  of  a  switch  is  made  of  T  rail  cannot 
recover  for  injuries  sustained  in  consequence 
of  his  foot  being  caught  between  the  guard 
and  the  frog,  notwithstanding  it  may  appear 
that  if  the  guard  had  been  made  of  a  differ- 
ent rail  it  would  have  been  less  dangerous. 
Smith  V.  St.  Louis,  Kansas  City  and  North- 
ern Ry  Co.,  69  Mo.,  33.     1878. 

284.  —  An  employe  who  knows,  or  by  the 
exercise  of  ordinary  diligence  could  know,' 
of  any  defects  or  imperfections  in  the  cars 
or  machinery  about  which  he  is  employed, 
and  continues  in  the  service  without  objec- 
tion, is  presumed  to  have  assumed  all  the 
consequences  from  such  defects,  and  to  have 
waived  all  right  to  recover  for  injuries 
caused  thereby.  Muldowney  v.  Illinois  Cen- 
tral R.  R.  Co.,  8  Amer.  R'y  Rep.,  487;  39  la., 
615,  1874;  Wayv.  Same,  40  la.,  341,  1875;  8 
Amer.  R'y  Rep.,  400;  Houston  and  Texas 
Central  R.  R.  Co.  v.  Myers,  55  Tex.,  110, 
1881;  8  Amer.  &  Eng.  R.  R.  Cases,  114; 
Baker  v.  Western  and  Atlantic  R.  R.  Co.,  68 
Ga.,  699,  1882;  Johnson  v.  Western  and  At- 
lantic R.  R.  Co.,  55  Ga.,  133,  1875;  Le  Clair 
V.  St.  Paul  and  Pacific  R.  R.  Co.,  20  Minn., 
1,  1873;  Porter  v.  Hannibal  and  St.  Joseph 
R.  R.  Co.,  71  Mo.,  66,  1879;  2  Amer.  &  Eng, 
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E.  R.  Cases,  44;  Chicago  and  Alton  R.  R. 
Co.  V.  Munroe,  85  III.,  25,  1877;  Umbacle  v. 
Lake  Shore  and  Michigan  Southern  R'y  Co., 
83  Ind.,  191,  1883;  8  Amer.  &  Eng.  R.  R. 
Cases,  98. 

385.  —  If  a  servant  knows  that  what  is 
provided  is  not  safe  and  fit,  he  should  quit 
the  employment;  and  if  he  does  not,  but 
continues  it,  he  is  deemed  to  have  assumed 
the  risk  of  all  such  known  defects,  unless 
he  has  been  induced  by  the  master  to  believe 
that  the  defects  will  be  remedied.  Illinois 
Central  R.  R,  Co.  v.  Jones,  11  Brad  well 
(111.),  324.     1882. 

286.  —  In  actions  for  injuries  resulting 
to  a  servant  from  defective  machinery  or 
appliances,  the  real  question  is  whether  the 
servant  has  had  opportunities  with  his  em- 
ployer for  observing  the  defective  machinery 
or  materials,  and  intends  to  waive  any  ob- 
jection to  them.  Dale  v.  St.  Louis,  Kansas 
City  and  Northern  R'y  Co.,  63  Mo.,  455,  1876 ; 
21  Amer.  R'y  Rep.,  317. 

287.  —  An  employe  is  not  under  the  same 
obligation  as  the  employer  to  resort  to 
means  to  discover  defects.  He  has  a  right 
to  presume  that  his  employer  has  done  his 
duty  and  complied  with  the  law;  hence  it  is 
only  when  he  has  knowledge  of  defects  in 
machinery  which  he  continues  to  use  with- 
out objection  that  he  is  presumed  to  have 
waived  the  defect.  It  is  his  knowledge,  and 
not  his  means  of  knowledge,  that  affects  his 
right  to  recover.  Muldowney  v,  Illinois 
Central  R'y  Co.,  36  la.,  462.    1873. 

288.  —  In  an  action  by  an  employe  for 
personal  injuries  caused  by  defective  track, 
an  instruction  declaring  defendants  exempt 
from  liability,  notwithstanding  its  unsafe 
condition,  if  plaintiff  knew,  or  could,  by  the 
exercise  of  ordinary  diligence,  have  known, 
of  the  state  of  the  track,  is  properly  refused. 
It  is  not  the  business  of  the  servant  whether 
the  machinery  and  structure  of  the  road  are 
defective,  but  the  duty  of  the  company  is  to 
keep  them  in  a  safe  condition,  and  is  respon- 
sible for  injuries  resulting  from  such  defects. 
Porter  v.  Hannibal  and  St.  Joseph  R.  R.  Co., 
60  Mo.,  160.     1875. 

289.  —  Iii  an  action  against  a  railway 
company  under  §  1816,  R.  8.,  for  injuries  to 
an  employe,  where  the  whole  evidence  shows 
that  the  sole  cause  of  the  injuries  was  the 


use  of  one  bolt  of  insufficient  length  in  fast- 
ening a  slat  of  the  ladder  of  a  freight  car, 
togetlier  with  the  somewhat  decayed  condi- 
tion of  the  wood  at  the  place  of  such  bolt, 
and  that  there  was  no  extei-nal  indication  of 
these  defects,  and  the  person  injured  had 
been  frequently  in  charge  of  the  same  car 
and  in  the  habit  of  using  the  same  ladder, 
there  was  no  error  in  directing  a  nonsuit. 
Ballou  V.  Chicago,  Milwaukee  and  St.  Paul 
R'y  Co.,  54  Wis.,  2.")7,  1882;  5  Amer.  &  Eng. 
R.  R.  Cases,  480. 

200.  —  If  a  servant  remains  in  his  mas- 
ter's employment  with  knowledge  of  defects 
in  inachinery  which  he  is  obliged  to  deal 
with  in  the  course  of  his  regular  employ- 
ment, he  assumes  tlio  risks  attendant  upon 
the  use  of  the  machinery  unless  he  has  noti- 
fied the  master  of  the  defects  so  that  they 
may  be  remedied  within  a  reasonable  time. 
If  he  sees  that  the  defects  have  not  been 
remedied,  yet  continues  to  expose  himself  to 
the  danger,  the  master's  liability  eeases. 
Crutchfield  v.  Richmond  and  Danville  R.  R. 
Co.,  78  N.  C,  800,  1878;  16  Amer.  R'y  Rep., 
313. 

201.  —  The  fact  that  an  employe  knows, 
or  could  know,  by  ordinary  oare,  of  defects 
in  the  appliances  about  which  he  workfs, 
which  render  his  employment  more  than 
ordinarily  hazardous,  and  still  remains  in 
the  employment  until  he  is  injured,  tends  to 
show  contributory  negligence,  but  is  not 
conclusive  of  such  negligence.  Perigo  v. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co., 
55  la.,  336.     1880. 

292.  —  An  employe  who  knows,  or  by  the 
exercise  of  ordinary  diligence  could  know, 
of  defects  in  the  things  about  which  he  is 
employed,  and  continues  in  the  service  with- 
out objection  and  without  promise  of  change, 
waives  all  right  to  recover  for  injuries 
caused  thereby ;  and  this  waiver  cannot  be 
affected  by  the  particular  situation  in  which 
he  miy  be  placed,  or  the  rapidity  and  prompt- 
ness with  which  he  is  required  to  act  at  the 
time  of  the  injui-y.  Perigo  v.  Chicago, 
Rock  -Island  and  Pacific  R.  R.  Co.,  52  la., 
376.    1879. 

298.  —  That  the  machinery  which  caused 
the  injury  was  open  to  plaintiff's  inspection, 
and  was  so  worn  as  to  be  more  than  ordi- 
narily dangerous,  will  not  necessarily  defeat 
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a  recovery  where  it  was  a  matter  of  skill  and 
judgment  to  know  how  much  wear  and  tear 
it  would  stand,  and  plaintifif  was  not  an  ex- 
pert in  the  matter.  Bridges  v.  St.  Louis, 
Iron  Mountain  and  Southern  R.  R.  Co.,  6 
Mo.  App.,  389.     1878. 

294.  —  In  the  absence  of  proof  that  plaint- 
iff was  in  charge  of  the  car  at  the  time  of 
the  injury,  except  so  far  as  is  implied  in  his 
service  as  brakeman,  or  had  any  duty  of  in- 
specting it,  tliere  was  no  error  in  refusing  to 
charge  that  it  was  his  duty  to  observe  any 
defect  in  it.  Wedgewood  v.  Chicago  and 
Northwestern  R'y  Co.,  44  Wis.,  44,  1878;  19 
Amer.  R'y  Rep.,  393. 

295.  —  A.,  a  brakeman,  was  engaged  on  a 
dark  night  in  coupling  and  uncoupling  cars ; 
in  order  to  couple  a  certain  freight  car  to  an 
engine  it  became  his  duty  to  remain  on  the 
steps  of  the  engine  tank,  where  he  was  al- 
ready standing,  while  the  engine  backed  to 
the  car.  He  jumped  oflf,  however,  from  the 
step  of  the  tank  and  crossed  the  track,  an  act 
which  there  was  no  necessity  that  he  should 
perform;  shortly  afterwards  the  engine  was 
backed,  when  A.  was  heard  to  cry  out,  and 
seen  to  spring  back  from  the  tank,  the 
wheels  of  which  almost  immediately  passed 
over  his  body  and  killed  him.  No  one  saw 
how  or  why  A.  fell.  There  was  some  evi- 
dence that  the  steps  of  the  tank  were  de- 
fective in  number  and  construction,  but  A., 
who  had  been  employed  about  the  engine  in 
question  for  a  long  time,  was  not  directly 
proved  to  have  ever  asked  for  their  alter- 
ation, although  the  company  was  in  the  habit 
of  making  such  changes  on  application  of 
its  employes;  it  also  appeared  that  the 
road-bed  was  rough  by  reason  of  recent 
repairs.  In  an  action  by  the  widow  and 
children  of  A.  against  the  railroad  company 
to  recover  damages  for  his  death,  alleged  by 
them  to  have  occurred  while  he  was  endeav- 
oring to  climb  upon  the  tank,  by  reason  of 
the  failure  of  the  company  to  provide  proper 
steps  and  a  smooth  road-bed,  held,  that  there 
was  no  evidence  of  negligence  to  submit  to 
a  jury.  Philadelphia  and  Beading  R.  R.  Co. 
V.  Schertle,  97  Pa.  St.,  450,  1881 ;  3  Amer.  & 
Eng.  R.  R.  gases,  158. 

296.  —  By  the  custom  and  regulations  of 
a  railroad  company,' trains  in  convoy  were 
equipped  each  with  one  engine-man,  one  fire- 


man, one  conductor  and  one  brakeman. 
The  conductor  of  a  train  in  convoy,  on  such 
road,  had  his  leg  crushed  by  collision  with 
the  train  immediately  following  his,  and 
died  shortly  thereafter.  In  an  action  against 
the  railroad  company  by  the  widow  of  the 
deceased  to  recover  damages  for  his  loss,  it 
was  held  that  if  he  had  knowledge  of  this 
custom  and  practice  at  the  time  of  his  em- 
ploj'ment  and  afterwards,  and  with  such 
knowledge  continued  for  eight  or  nine 
months  in  his  employment,  as  conductor  on 
trains  in  convoys  thus  equipped,  and  also 
knew  that  the  train  following  his  on  the 
night  of  the  collision  was ,  equipped  in  the 
same  manner,  such  knowledge  on  his  part 
would  prevent  a  recovery  on  account  of  any 
supposed  deficiency  in  equipment  in  this  re- 
spect. Baltimore  and  Ohio  B.  R.  Co.  v. 
State,  41  Md.,  263.     1874. 

297.  —  A  brakeman  injured  by  coupling  a 
damaged  car  cannot  secure  exemption  from 
the  consequences  of  a  custom  which  required 
the  car  to  be  marked  "out  of  order,"  which 
was  done  in  the  particular  case,  by  showing 
his  inability  to  read.  Watson  v.  Houston 
and  Texas  Central  B'y  Co.,  58  Tex.,  434, 
1883;  11  Amer.  &  Eng.  R.  R.  Cases,  313. 

298.  —  A  charge  of  the  court  assuming  as 
matter  of  law  that  the  placing  of  a  car  on  a 
side-track,  or  marking  on  it  "out  of  order,'' 
was  sufficient  to  charge  an  ordinary  man 
engaged  in  coupling  it  with  notice  of  its 
damaged  condition  and  the  consequent  extra 
risk  of  coupling  it,  is  erroneous.     lb. 

299.  —  Under  the  pleadings  and  proofs  it 
was  for  the  jury  to  say  in  this  case  wliether 
the  insufficiency  of  employes,  the  dangerous 
character  of  the  frog  and  brake-beam,  being 
known  to  the  injured  party,  were  defects  so 
glaringly  dangerous  that  a  man  of  prudence 
would  not  have  undertaken  the  work,  or 
whether  he  might  reasonably  suppose  him- 
self able  to  do  the  work  safely  by  the  exer- 
cise of  great  care  and-  caution.  Stoddard  v. 
St.  Louis,  Kansas  City  and  Northern  B'y 
Co.,  65  Mo.,  514.     1877. 

300.  —  The  general  rule  is  that  if  the  em- 
ploye knows  of  the  defects  and  continues  in 
the  service,  he  is  deemed  to  have  assumed 
the  risks,  and  the  maxim  is  that  he  who 
consents  cannot  complain.  But  if  a  person 
of   ordinary  prudence  would  not  have  be- 
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lieved  the  defects  dangerous,  he  may  disre-, 
gard  them  without  losing  his  right  to  com- 
plain, if  he  suffers  from  the  defect  while 
pursuing  his  ordinary  course.  Colorado 
Central  M.  R.  Co.  v.  Ogden,  3  Colo.,  499. 
1877. 

301.  Latent  defects.  It  is  the  duty  of  a 
master  to  provide  his  servants  with  suitable 
and  safe  machinery,  but  there  is  no  implied 
warranty  of  fitness  or  soundness;  neither 
will  the  master  be  liable  for  injuries  arising 
from  hidden  defects,  unless  the  master  has 
notice  of  such  defects,  or  might  have  had  by 
the  exercise  of  ordinary  diligence.  Chicago 
and  Norlhwedern  B.  R.  Co.  v.  Scheuring,  4 
teradwell  (111.),  533.     1879. 

302.  —  It  is  error  to  charge  that  a  railroad 
company  is  bound  to  protect  its  servants 
from  injury  by  reason  of  latent  or  unseen 
defects,  so  far  as  human  care  and  foresight 
can  accomplish  the  result.  Missouri  Pacific 
R.  R.  Co.  V.  Lyde,  57  Tex.,  505,  1883;  11 
Amer.  &  Eng.  R.  R.  Cases,  188. 

803.  —  It  is  not  negligence  in  the  em- 
ployer if  the  tool  or  machine  breaks,  whether 
from  an  internal  original  fault,  not  apparent 
when  the  tool  or  machine  was  at  first  pro- 
vided, or  for  an  external  apparent  one,  pro- 
duced by  time  and  use,  not  brought  to  the 
master's  knowledge.  Baker  v.  Allegheny 
Valley  R.  R.  Co.,  95  Pa.  St.,  311,  1880;  8 
Amer.  &  Eng.  R.  R.  Cases,  141. 

304.  —  Adiflfei-ent  rule,  however,  prevails 
where  the  tool  or  machinery  is  perishable. 
The  master  is  bound  to  know  that  such  tool 
or  machinery  will  only  last  a  limited  time, 
and  it  is  his  duty  to  renew  instruments  of 
this  character  at  proper  intervals.     Jb. 

305.  —  Plaintiff,  a  brakeman  for  defend- 
ant, was  injured  by  the  breaking  of  an  eye- 
bolt  connecting  the  chain  with  the  rod  of  a 
brake.  In  a  suit  to  recover  damages  it  ap- 
peared that  the  eye-bolt  was  defective  in  not 
having  been  properly  welded.  There  was 
no  evidence  of  notice  of  the  defect  to  de- 
fendant or  any  of  its  agents,  nor  was  it 
shown  that  the  defect  could  have  been  dis- 
covered by  inspection;  there  was  no  evi- 
dence that  the  maker  of  the  bolt  could  have 
discovered  the  defect  by  bending  it  while 
hot  and  in  other  ways,  but  it  did  not  appear 
whether  the  eye-bolt  was  made  by  the  com- 
pany or  purchased;  and  no  want 'of  care, 


the  exercise  of  which  would  have  discovered 
the  defect,  was  shown.  Held,  that  the 
plaintiff  failed  to  make  out  a  case,  so  far  as 
it  rested  upon  the  imperfection  referred  to. 
Painton  v.  Northern  Central  R'y  Co.,  83  N. 
Y.,  7,  1880;  5  Amer.  &  Eng.  R.  R.  Cases, 
454. 

300.  —  There  was  evidence,  however,  that 
the  eye-bolt  was  smaller  than  those  used  by 
defendant  at  the  time  of  trial;  that  the 
breaking  of  the  chains  had  formerly  been 
of  frequent  occurrence.  The  eye-holt  in 
question,  and  one  of  the  eye-bolts  adopted 
since  the  accident,  were  produced,  and  sub- 
mitted to  the  inspection  of  the  jury.  Held, 
that  while  the  proof  of  negligence  on  the 
part  of  defendant  was  slight,  it  was  suflB- 
cient  to  justify  the  submission  of  the  ques- 
tion to  the  jury.    lb. 

807.  —  It  is  not  incumbent  upon  the  serv- 
ant to  search  for  latent  defects  in  machinery 
or  implements  furnished  him  by  his  em- 
ployer, but  he  has,  without  any  investiga- 
tion, the  right  to  assume  tliat  they  are  safe 
and  sufficient  for  the  purpose.  Porter  v, 
Hannibal  and  St.  Joseph  R.  R.  Co.,  71  Mo., 
66,  1878;  3  Amer.  &  Eng.  R.  R.  Cases,  44. 

308.  —  In  an  action  against  a  railway 
company  by  a  brakeman,  who  had  been  in- 
jured by  the  breaking  of  a  brake-shaft  or 
rod,  the  jury  found  specially  that  the  de- 
fendant was  negligent  in  not  having  applied 
a  proper  and  sufficient  test  to  the  rod.  It 
appears  that  the  rod  broke  near  the  platform, 
under  the  cog-wheel,  from  an  old  crack  or 
flaw  conslituting  a  latent  defect ;  defendant's 
evidence  tended  strongly  to  show  the  e:fer- 
cise  of  great  care  on  its  part  in  the  inspec- 
tion of  its  cars,  and  the  selection  and  testing 
of  the  materials  used  therein ;  and  there  was 
no  contrary  testimony.  Held,  that  there  was 
no  evidence  to  support  the  finding;  and  a 
judgment  based  thereon  is  reversed.  Smith 
V.  Chicago,  Milwaukee  and  St.  Paid  R'y  Co., 
43  Wis.,  530,  1877;  15  Amer.  R'y  Rep.,  168. 

309.  Lig'hting  of  train.  Where  a  station 
agent  and  switchman  was,  while  in  the  dis- 
charge of  his  duty,  and  without  negligence 
on  his  part,  on  a  dark  night,  struck  by  a  car 
and  killed  in  attempting  to  get  to  the  switch 
in  obedience  to  a  signal,  and  it  appeared  that 
the  switch  from  its  construction  was  at- 
tended with  danger,  that  the  company  had 
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adopted  no  rules  and  regulations  in  respect 
to  the  switch,  which  could  only  be  used  by 
making  a  "  flying-switch,"  and  that  the  flat- 
oars  sought  to  be  switched  oflE,  tlie  front  one 
of  which  struck  the  deceased,  were  not  pi'op- 
erly, furnished  with  brakes,  there  only  being 
one  good  brake  on  the  four,  and  there  was 
no  light  on  the  front  car,  as  is  usual  of  a 
dark  night,  it  was  held  that  the  company 
was  liable  for  causing  the  death,  as  it  was 
guilty  of  negligence  in  not  having  the  train 
properly  lighted  and  the  cars  furnished  with 
sufficient  brakes,  and  which  neglect  was  the 
cause  of  the  accident.  Chicago  and  North- 
western  M'y  Co.  v.  Taylor,  69  III.,  481.  1873. 
810.  Notice  to  company.  A  statement 
made  by  the  mechanic  in  charge  of  the  shops 
where  the  defendant  procured  its  repairs  to 
be  made,  in  reply  to  complaints  made  to  him 
of  a  defective  cat;,  that  it  ought  not  to  be 
made  use  of  for  coupling  with  the  coupler 
on  the  other  cars,  is  not  evidence  of  assur- 
ances by  defendant  that  its  use  would  be 
discontinued,  and  has  no  tendency  to  make 
out  a  case  of  negligence  on  the  part  of  the  de- 
fendant towards  its  employes.  Fort  Wayne, 
Jackson  and  Saginaw  JR.  JR.  Co.  v.  Oilder- 
sleeve,  33  Mich.,  133,  lb76;  JBotsford  v.  Jaichi- 
gan  Central  R.  R.  Co.,  ib.,  256,  1876. 

311.  —  It  is  the  duty  of  a  servant  of  a 
railway  company  to  see  that  the  machinery 
which  he  uses  is  in  repair,  and  when  it  is 
not,  to  report  the  fact  to  the  company,  and 
it  is  negligence  on  his  part  to  fail  to  do  so ; 
and  the  company  will  not  be  liable  for  any 
injury  sustained  by  him,  occasioned  by 
such  machinery  being  out  of  repair.  Toledo, 
Wabash  and  Western  R'y  Co.  v.  Eddy,  72 
III.,  138,  1874;  Patterson  v.  Pittsburgh  and 
Connellsville  R.  R.  Co.,  76  Pa.  St.,  389,  1874; 
9  Amer.  R'y  Rep.,  381. 

312.  —  It  was  a  question  of  fact  whether  a 
train-master  charged  with  the  duty  of  ex- 
amining for  defects,  etc.,  in  machinery,  etc., 
actually  knew  or  could  have  known  the  de- 
fect causing  his  own  death.  His  duty  as 
employe  does  not,  as  matter  of  law,  relieve 
the  company  employing  him  fi-om  responsi- 
bility for  negligence  in  the  use  of  defect- 
ive machinery.  International  and  Great 
Northern  R.  R.  Co.  v.  Kindred,  57  Tex,  491, 
1883;  11  Amer.  &  Eng.  R.  R.  Cases,  649. 

313.  —  A  brakeman  was  injured  in  the 


course  of  his  employment,  while  coupling 
two  sections  of  a  train;  and  there  was 
evidence  tending  to  show  that  the  injury 
was  caused  by  the  use  of  a  defective 
switch-engine.  The  engine-driver  whose 
duty  it  was,  had  several  times  previously 
notified  the  foreman  of  one  pf  the  company's 
repair  shops  of  the  defective  condition  of 
the  engine.  The  foreman  had  charge  of  all 
the  men  employed  in  the,  repair  shop,,  and 
was  the  person  to  whom  such  defect  should 
have  been  reported,  and  it  was  his  duty  to 
see  it  repaired.  Another  person,  known  as 
the  master-mechanic,  had  general  supervis- 
ion of  all  repairs  of  the  motive  power,  tools 
and  machinery  of  the  company,  and  gen- 
eral charge  of  all  the  men  employed  in  the 
locomotive  department,  including  the  power 
to  employ  men  in  or  discharging  them  from 
service  in  that  department ;  while  such 
foreman  had  no  such  power  to  employ  or 
discharge  men  without  the  master- me- 
chanic's consent.  Held,  that  an  instruction 
to  the  effect  that  notice  to  such  foreman  of 
the  defect  was  notice  to  the  company,  was 
correct.  Brabbits  v.  Chicago  and  North- 
western R'y  Co.,  38  Wis.,  289.  1875.  The 
foreman  being  the  person  designated  by  the 
company,  to  whom  notice  of  any  defect  in 
the  engine  was  to  be  given,  and  whose  duty 
it  was  to  repair  it,  his  negligence  in  that  be- 
half was  the  negligence  of  the  company, 
for  which  the  company  is  liable.     Ib. 

314.  —  If  an  injury  occurs  to  an  em- 
ploye through  a  defect  or  insufliciency  in 

.  the  machinery  furnished  to  the  employes  by 
the  company,  knowledge  of  the  defect  or 
insuflSciency  must  be  brought  home  to  the 
company,  or  it  must  .be  proved  that  it  was 
ignorant  of  the  same  through  its  own  want 
of  care,  before  the  company  can  be  made, 
liable.  Columbits,  Chicago  and  Indiana 
Central  R'y  Co.  v.  Troesch,  68  111.,  545.    1873. 

315.  —  On  the  trial  of  an  action  for  dam- 
ages for  an  injury  received  by  the  plaintiff 
while  coupling  cars,  the  court  declined  to 
charge  the  jury  that  "  if  they  believed  that 
the  plaintiff  knew,  or  had  reasonable  grounds 
foivbelieving,  that  the  engine  used  by  defend- 
ant prior  to  the  time  of  the  injury  com- 
plained of  was  not  controllable  by  the  engine- 
driver,  and  that  the  road-bed  was  in  a 
dangerous  condition,  and  the  plaintiff  was 
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injured  thereby,  then  the  plaintiff  was  guilty 
of  contributory  negligence  and  the  defend- 
ant was  not  liable;  and  that  this  was  so 
whether  the  defendant  knew  or  was  igno- 
rant of  the  condition  of  the  engine  or  road- 
bed." Held,  that  the  instruction  should  have 
been  given.  Crutchfield  v.  Richmond  and 
Danville  R.  R.  Co.,  78  N.  C,  300,  1878  ;  16 
Amer.  R'y  Rep.,  313. 

316.  —  The  fact  that  the  employer  had 
notice  of  the  delieot  in  the  engine  is  proved, 
and  from  this  and  other  circumstances  con- 
nected with  it  in  evidence,  the  court  is  of 
opinion  the  presumption  fairly  arises  that 
the  deceased  was  induced  by  the  employer's 
servants  to  believe  the  defect  would  be  speed- 
ily obviated,  and  continued  in  the  employ- 
ment for  that  reason.  Morris  v.  Indianap- 
olis and  St.  Louis  R.  R.  Co.,  10  Bradwell 
(111.),  389.     1883. 

317.  — Where  an  employe  of  a  railway 
company  sues  for  an  injury  caused  by  a  de- 
fective car,  there  must  be  an  averment  that 
the  car  was  defective  when  placed  upon  the 
road,  or,  if  it  subsequently  became  defective, 
that  notice  of  the  defect  was  brought  home 
to  the  companj'.  Kidwell  v.  Houston  and 
Great  Northern  R'y  Co.,  3  Woods  (U.  S.  C. 
C),  318.     1877. 

318.  Orders  of  superior.  Tlie  fact  that 
an  employe  knowingly  undertook  to  use  n 
dangerously  defective  tool  under  the  imme- 

'diate  command  of  a  superior  employe  will 
not  give  him  a  right  to  recover.  Baker  v. 
Western  and  Atlantic  R.  R.  Co.,  68  Gu., 
699.     1883. 

819.  Passing  trains.  An  employe  of  a 
railroad  company,  who  is  engaged  in  mend- 
ing the  track  of  the  road,  who,  whilst  he 
might  get  further  off,  stands  near  enough  to 
the  railroad  track  to  be  struck  by  a  train,  if 
perchanc6  there  should  be  an  increase  of 
speed  or  a  change  of  cars,  is  guilty  of  the 
grossest  imprudence  and  negligence.  No 
man  is  justified  in  placing  himself  near  a 
passing  train  upon  any  idea  or  presump- 
tion that  there  would  be  no  such  in- 
crease of  speed  or  change  of  cars,  and  for  an 
injury  sustained  by  so  doing  he  or  his  rep- 
resentative cannot  recover.  So  held,  where 
a  Pullman  sleeping  car  had  been  attached, 
and  the  train  changed  from  an  accommoda- 
tion train  to  an  express  train,  without  the 


knowledge  of  the  injured  person ;  the  greater 
oscillation  and  width  of  the  car  taking  more 
space  than  the  former  train  had  done. 
Baltimore,  and  Ohio  R.  R.  Co.  v.  Whitting- 
ton,  80  Grattan  (Va.),  805.     1878. 

820.  Patent  defect.  Where  a  laborer 
upon  a  railway  engaged  in  driving  spikes  is 
furnished  by  the  section  boss  with  an  iron 
maul  known  by  the  section  boss  to  be  _  de- 
fective, and  is  injured  in  consequence  of 
such  defect,  the  company  is  liable  although 
the  defect  was  patent  and  would  have  been 
known  to  the  servant  had  he  inspected  the 
maul.  Guthrie  v.  Louisville  and  Nashville 
R.  R.  Co.,  11  Lea  (Tenn.),  873.    1888. 

821.  Promise  to  rei)air.  Where  a  master 
has  expressly  promised  to  repair  a  defect  in 
the  machinery  used  by  the  servants  in  his 
employment;  the  servant  may  recover  for 
an  injury  caused  thereby  within  such  a 
period  of  time  after  the  promise  as  would  be 
reasonable  to  allow  for  its  performauce. 
Parody  v.  Chicago,  Mihoaukee  and  St.  Paul 
R\ij  Co.,  15  Federal  Reporter,  205,  1883; 
Hough  V.  Railway  Co.,  100  U.  S.,  218,  1879; 
31  Amer.  R'y  Rep.,  451. 

822.  Push-cars.  Where  push-cars  are 
furnished  by  a  railway  company  to  be  used 
in  carrying  materials,  and  to  be  propelled  by 
pushing,  it  is  not  negligence  in  the  company 
to  fail  to  supply  them  with  brakes  or  other 
means  of  controllipg  their  movement.  Miller 
V.  Union  Pacific  R'y  Co.,  17  Federal  Reporter, 
67.     1888. 

323.  Tumbling-rod.  Although  the  statute 
relating  to  the  use  of  machinery  connected 
with  tumbling-rods  makes  a  party  who 
shall  use  such  tumbling-rods,  without  being 
properly  boxed  or  secured,  liable  to  a  person 
injured  thereby,  yet  in  such  cases  the  rule 
of  contributory  negligence  prevails,  as  in 
other  cases;  and  if  the  party  injured  is 
guilty  of  contributory  negligence,  he  cannot 
recover.  Wabash,  St.  Louis  and  Pacific  R'y 
Co.  V.  Thompson,  10  Bradwell  (111.),  371. 
1881. 

824.  Turn-table.  The  plaintiff  was  em- 
ployed by  defendant  to  operate  a  turn-table 
by  a  crank  that  was  stationary  upon  and  re- 
volved with  the  turn-table,  and  a  track  was 
laid  in  such  proximity  to  the  turn-table  that 
while  an  engine  was  on  the  turn-table,  being 
turned  by  the  plaintiff,  it  was  struck  by  an  ■ 
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engine  passing  upon  the  track,  causing  the 
crank  to  strike  the  plaintiff  by  a  reverse 
motion,  inflicting  the  injury  complained  of. 
Held,  that  whether  the  defendant  was  guilty 
of  negligence  in  the  construction  and  use  of 
the  track  and  turn-table,  and  whether  the 
plaintiff  was  chargeable  with  contributory 
neghgence,  were  questions  properly  left  to 
tlie  jury.  Lake  Shore  and  Michigan  Southern 
R'y  Co.  V.  Fitzpatridk,  81  Ohio  St.,  479. 
1877. 

325.  Unloading  cars.  Where  an  employe, 
in  I'emoving  freight  from  one  car  into  an- 
other, used  a  common  car  door  made  of  pine 
boards,  which  was  laid  from  one  car  door  to 
another,  and  while  taking  down  a  bale  of 
wool  he  and  his  fellow-servant  let  the  same 
iaU  upon  a  truck  on  the  door,  which  caused 
the  door  to  break,  giving  him  a  fall  and  in- 
flicting a  severe  personal  injury,  and  the 
proof  showed  that  such  servant  had  been 
long  engaged  in  the  business,  and  had  fre- 
quently used  such  a  door  for  a  platform,  and 
knew  the  danger  in  its  use,  there  being  other 
platforms  in  the  yards  of  better  and  stronger 
construction  which  might  have  been  used, 
and  the  employer  not  knowing  that  such  a 
one  was  used  at  the  time  of  the  accident,  the 
negligence  of  the  servant  in  continuing  to 
use  such  a  platform,  knowing  the  same  to  be 
unsafe,  is  of  such  a  character  as  to  defeat  a 
recoveiy  by  him  against  the  employer. 
Pennsylvania  Co.  v.  Lynch,  90  111.,  333.    187rf. 


3.  Other  defeats. 

326.  Awning  over  track;  knowledge  of 
defect  by  employe.  A  master  is  bound  to 
furnish  safe  machinery,  etc.  So  the  build- 
ing or  permitting  of  an  awning  on  the  track 
at  an  elevator,  at  such  a  height  as  to  be 
dangerous  to  employes  operating  the  train, 
is  negligence  for  which  the  company  is 
liable.  But  if  an  employe  enters  upon  em- 
ployment with,  a  knowledge  of  such  defect, 
or  remains  in  the  service  of  the  corporation 
with  a  knowledge  of  such  defect,  the  com- 
pany is  not  liable  therefor.  Clark  v.  St. 
Paul  and  Sioux  City  R.  B.  Co.,  33  Minn., 
128;  2  Amer.  &  Eng.  R.  R,  Cases,  340.  1881. 
The  same  principle  held  to  apply  to  a  case  of 
defective  rules  and  defective  brakes.    Ooltz 


V.  Winona  and  St.  Peter  B.  B.  Co.,  33  ib., 
55.     1875. 

327.  Bridges  over  railway.  There  is  no 
legal  obligation  on  the  part  of  a  railroad 
company  to  build  its  bridges  over  public 
roads  with  an  elevation  so  gfeat  that  one  of 
its  employes,  standing  upright  on  the  top  of 
a  car,  will  not  be  endangered;  and,  conse- 
quently, if  an  employe,  while  thus  standing 
in  the  course  of  his  business,  be  struck  by 
one  of  such  bridges,  he  cannot  recover  for 
such  injury.  Baylor  v.  Delaware,  Lacka- 
wanna and  Western  R.  B.  Co.,  40  N.  J. 
Law,  33.     1878. 

328.  —  If  a  brakeman  knows  that  a  foot- 
bridge over  the  railroad  upon  which  he  is 
employed  is  too  low  to  permit  a  man  stand- 
ing erect  on  the  top  of  a  freight  car  to  pass 
under  it  in  safety,  and  nevei-theless  I'e- 
mains  in  the  service  of  the  company,  and, 
while  passing  under  the  bridge  on  the  top  of 
a  freight  car,  stands  erect,  and  is  killed  by 
coming  in  contact  with  the  bridge,  the  com- 
pany is  not  liable.  Bains  v.  St.  Louis,  Iron 
Mountain  and  Southern  B'y  Co.,  71  Mo.,  164, 
1879 ;  5  Amer.  &  Eng.  R.  R.  Cases,  610.  See 
Nelson  v.  Atlantic  and  Pacific  R.  R.  Co., 
68  Mo.,  593.     1878. 

329.  —  An  employe,  having  continued  in 
service  with  the  knowledge  that  a  bridge,  in 
view  of  the  height  of  the  cars,  was  danger- 
ous for  persons  on  top  of  the  cars,  was  held 
to  have  assumed  the  risk.  Baltimore  and 
Ohio  R.  R.  Co.  V.  Strieker,  51  Md.,  47.  1878. 
The  same  principle  applied  to  an  employe 
injured  by  a  defective  trip-hammer.  Han- 
rathy  v.  Northern  Central  B'y  Co.,  46  Md., 
380,  1876;  18  Amer.  R^y  Rep.,  188. 

330.  —  Where  a  railway  was  crossed  by 
another  company's  line  by  means  of  an  over- 
head bridge,  and  one  of  the  former  com- 
pany's employes  was  injured  by  reason  of 
the  bridge  being  too  low,  held,  that  the  em- 
ployer was  not  liable  for  the  injury,  the 
bridge  not  being  within  its  control.  Oibson 
V.  Midland  B'y  Co.,  3  Ontario  Rep.,  658. 
1883. 

831.  —  Where  it  was  shown  that  a  brake- 
man,  who  was  knocked  from  the  top  of  a 
freight  car  by  a  bridge,  had  been  employed 
on  the  same  portion  of  the  road  for  several  - 
years,  and  knew  the  height  of  the  bridges, 
but  remained  in  the  service  without  protest, 
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it  was  held  that  he  thereby  waived  the  negli- 
gence of  thp  company  in  that  regai'd.  Wells 
V.  Burlington,  Cedar  Rapids  and  Northern 
Ry  Co.,  58  la.,  530,  1881;  3  Amer.  &  Eng. 
R.  R.  Cases,  343. 

332.  Gars  loaded  with  timbers ;  project- 
ing ends.  Where  a  railroad  company  is  in 
the  habit  of  receiving  from  other  lines  cars 
loaded  with  timbers  which  project  over  the 
ends  of  the  cars  so  as  to  make  it  dangerous 
for  any  one  except  a  careful  and  skilful  per- 
son to  attempt  to  couple  the  cars,  it  is  not 
negligence  for  the  company  to  order  and 
permit  such  a  person,  who  has  been  iij  its 
employ  doing  that  kind  of  business  for  about 
live  months,  to  attempt  to  make  such  a  coup- 
ling, where  the  attempt  is  to  be  made  in 
daylight,  although  it  may  be  raining  at  the 
time.  Atchison,  Topeka  and  Santa  Fe  R. 
R.  Co.v.  Plunkett,  35  Kans.,  188,  1881;  3 
Amer.  &  Eng.  R.  R.  Cases,  137. 

383.  —  An  experienced  brakeman  was 
ordei'ed  by  the  conductor  to  couple  a  car 
loaded  with  lumber,  which  projected  for- 
ward, and  compelled  him  to  stoop  in  making 
the  coupling.  In  doing  so,  he  delayed  a  little 
and  his  lingers  were  caught  in  the  coupling- 
link  and  hurt.  Held,  that  he  could  not  re- 
cover against  the  railway  company,  as  he 
fully  understood  the  difficulty  to  be  guarded 
against,  and  the  conductor  was  not  shown 
to  have  been  in  fault  in  any  way.  Day  v. 
Toledo,  Canada  Southern  and  Detroit  R'y 
Co.,  43  Mich.,  533,  1880;  3  Amer.  &  Eng.  R. 
R.  Cases,  136.  See  as  to  negligent  custom  in 
loading  timbers,  Hamilton  v.  Des  Moines 
Valley  R.  R.  Co.,  36  la.,  31.     1873. 

334.  Cattle  chutes.  Where  a  railway 
company  erects  "cattle  chutes"  in  such 
close  proximity  to  its  track  as  to  endanger 
the  lives  of  its  employes,  in  the  proper  opera- 
tion of  its  trains,  it  is  negligence.  If  the 
"chutes"  are  constructed  so  as  to  be  reason- 
ably safe  for  employes  operating  trains  in  a 
reasonable  and  prudent  mnnner,  the  com- 
pany is  not  chargeable  with  negligence. 
Allen  V.  Burlington,  Cedar  Rapids  and 
Northern  R'y  Co.,  57  la.,  633,  1882;  5  Amer. 
&  Eng.  R.  R.  Cases,  630. 

335.  —  If  plaintiff  knew,  or  ought  reason- 
ably to  have  known,  the  danger  to  him  of 
the  cattle  chute,  and  still  continued  in  his 
employment,   he   might   be    held   to    have 


assumed  the  extraordinary  risk  thus  created ;. 
but  this  consequence  of  acquiescence  must 
rest  upon  positive  knowledge,  or  reasonable 
means  of  such  knowledge,  and  not  on  vague 
surmise  of  the  possibility  of  danger.  And, 
upon  the  evidence,  it  was  for  the  jury  to  de- 
termine whether  the  plaintiff  had,  or  ought 
to  have  had,  such  knowledge.  Dorsey  v. 
Phillips  and  Colby  Construction  Co.,  43  Wis., 
583,  1877;  15  Amer.  R'y  Rep.,  143. 

336.  Coal  chute.  Where  a  baggageman 
sued  for  damages  for  an  injury  caused  by 
being  struck  by  a  coal  chute,  and  evidence 
was  introduced  showing  that  after  the  acci- 
dent the  track  was  changed,  giving  more 
room  between  the  track  and  the  chute,  heldf 
that  this  evidence  was  competent  and  admis- 
sible. Atchison,  Topeka  and  Santa  Fe  R. 
R.  Co.  V.  Retford,  18  Kans.,  345,  1877;  15 
Amer.  R'y  Rep.,  378. 

337.  Collision  with  cattle ;  insufflclent 
fences.  In  an  action  for  an  injury  caused  by 
the  failure  of  a  railway  company  to  maintain 
a  proper  fence  along  its  line,  whereby  cattle 
escaped  and  got  upon  the  track,  it  is  neces- 
sary to  show  that  the  cattle  got  upon  the 
.track  through  the  fence  at  a  place  whei-e  it 
was  defective  and  insufficient  to  prevent 
stock  from  getting  upon  the  road.  It  is  not 
sufficient  to  show  that  the  fence  on  each  side 
of  the  road  was  generally  poor  and  defective. 
Wabash  R'y  Co.  v.  Brown,  3  Bradwell  1,111.)^ 
516.     1878. 

338.  Defective  tools.  There  is  no  implied 
waiTanty  on  the  part  of  a  master  that  the 
tools  furnished  his  servant  are  sound  and  fit 
for  the  pui-poses  intended.  He  is  only  bound 
to  use  proper  care  in  providing  them.  Little 
Rock  and  Ft.  Smith  R.  R.  Co.  v.  Duffey,  35 
Ark.,  603,  1880;  4  Amer.  &  Eng.  R.  R.  Cases, 
637. 

389.  —  That  a  master  might  have  known, 
by  the  use  of  ordinary  care  and  diligence, 
that  a  tool  furnished  an  employe  for  use  waa 
defective,  is  not  sufficient  to  make  him  liable 
for  the  injury  resulting  from  its  use,  irre- 
spective of  any  probability  of  harm  or  danger 
in  using  it.     lb. 

340.  Depot  grounds;  ohstructions.  The 
evidence  for  plaintiff  showed  that  he  was 
employed  to  work  in  defendant's  car-shops ; 
that  it  was  his  duty,  when  required  by  the 
yard-master,  to  assist  in  moving  cars  upon 
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the  side-tracks ;  that  there  was,  and  had  been 
for  more  than  a  year,  a  small  pile  of  lumber, 
eighteen  inches  or  two  feet  high,  so  near  one 
of  the  side-tracks  that  a  person  'mgaged  in 
pushing  a  car  along  that  track  could  not  pass 
between  the  car  and  the  pile,  but  must  either 
pass  over  the  top  of  the  pile  or  leave  his  po- 
sition at  the  side  of  the  car  and  fall  behind 
it;  that  plaintiff  had  worked  for  defendant 
about  a  month,  and  had  assisted  in  moving 
cars,  but  whether  on  this  pai-ticular  track, 
did  not  appear;  that  at  the  time  of  the  acci-^ 
dent  the  boards  which  covered  the  pile  to 
protect  it  from  rain  had  slipped  partly  oS ; 
that  a  slight  snow  had  recently  fallen ;  that 
plaintiff,  by  order  of  the  yard-master,  was 
assisting  to  move  a  car  on  said  track,  and 
was  pushing  hard,  with  his,  head  down  and 
shoulder  against  a  stake,  at  the  side  of  the 
car ;  that  the  persons  engaged  could  hardly 
move  the  car,  and  wei-e  hallooing  to  push 
harder,  etc. ;  that  he  did  not  see  the  pile  of 
lumber  until  he  came  upon  it;  that,  in  at- 
tempting to  pass  over  the  pile,  he  stepped 
upon  a  misplaced  board,  which  gave  way, 
and  he  was  thrown  down  and  his  foot  car- 
ried under  tlie  car  and  crushed ;  that,  besides 
the  yard-master  and  foreman  of  the  shops, 
there  was  a  superintendent,  who  was  fre- 
quently in  and  about  the  shops  and  the  yard. 
HeLd,  that,  upon  this  evidence,  the  questions 
of  defendant's  negligence,  and  plaintiflE's 
contributory  negligence,  were  for  the  jury. 
Bessex  v.  Chicago  and  Northwestern  B'y  Co., 
45  Wis.,  477,  1878;  18  Amer.  R'y  Rep.,  58. 

841.  Depot  platform.  Negligence  in  re- 
gard to  the  proper  construction  of  a  depot 
platform  and  its  position  with  reference  to 
the  track  is  a  question  for  the  jury.  Chi- 
cago, Rock  Island  and  Pacific  R.  R.  Co.  v. 
Clark,  11  Bradwell  (111.),  104.     1883. 

342.  Depot  roof.  Tlie  deceased,  a  con- 
ductor of  a  freight  train  at  the  time  of  the  In- 
jury, was  climbing  over  the  top  of  a  car 
when  the  train  was  under  way,  it  having 
just  started  from  the  station.  It  did  not  ap- 
pear that  his  doing  so  had  any  necessary 
connection  with  his  duties  as  conductor. 
Held,  that  the  evidence  established  contrlbu- 
toiy  negligence,  he  having  been  injured  by 
a  projecting  depot  roof.  Gibson  v.  Erie  Ry 
Co.,  68  N.  Y.,  449,  1875;  reversing  Same 
V.  Same,  5  Hun  (N.  Y.),'31,  1875. 


343.  Handling  heavy  freight.  In  per- 
forming the  duties  of  his  place,  a  servant  is 
bound  to  take  notice  of  the  ordinary  opera- 
tion of  familiar  laws  of  gravitation,  and  to 
govern  himself  accordingly.  If  he  fails  to 
do  so  the  risk  Is  his  own.  If  the  instrumen- 
talities furnished  by  the  master  for  the  per- 
formance of  the  servant's  duties  are  defect- 
ive, and  the  servant  is  aware  of  this,  he  is 
bound  to  use  his  eyes  to  see  that  which  is 
open  and  apparent,  and,  if  he  fails  to  do  so, 
he  cannot  charge  the  consequences  upon  his 
master.  .  Walsh  v.  St.  Paul  and  Duluth  R. 
R.  Co.,  27  Minn.,  367,  1880;  3  Amer.  &  Eng. 
R.  R.  Cases,  144. 

344.  Leased  lines.  Defendant  had  run- 
ning powers  over  the  line  of  another  com- 
pany. In  an  action  by  the  guard  of  defend- 
ant's railway  for  an  injury  sustained  by  him 
through  his  head  coming  in  contact  with  a 
post  on  the  servient  railway,  while  looking 
out  in  the  reasonable  performance  of  his- 
duty,  the  jury  having  found  that  the  posi- 
tion of  the  post  was  such  as  to  be  dangerous 
to  a  guard  who  is  to  keep  a  lookovit  reason- 
able for  the  safety  of  the  train,  held,  that 
the  servient  railway  company  was  liable. 
Oraham  v.  North  Eastern  R'y  Co.,  18  Com- 
mon Bench  (N.  S.),  339;  114  E.  C.  L.,  339, 
1865. 

34.5.  Loose  cars  in  yard.  The  mere  fact 
that  in  a  railway  company's  private  yard, 
where  cars  are  loaded  and  unloaded  and 
trains  made  up,  such  cars  are  permitted  to 
move  along  the  tracks  unattended  by  a  brake- 
man,  cannot  be  held  negligence  as  matter 
of  law,  as  against  the  company's  servants- 
employed  in  such  yard.  Kelley  v.  Chicago, 
Milwaukee  and  St.  Paul  R'y  Co.,  53  Wis., 
74,  1881 ;  5  Amer.  &  Eng.  R.  R.  Cases,  469. 

34G.  Manner  of  loading  cars.  A.,  an 
employe,  while  engaged  in  coupling  carsi 
from  the  top  of  which  certain  bridge  irons 
projected,  was  caught  by  the  head  between 
the  ends  of  said  bridge  irons  and  crushed  to^ 
death.  It  was  customary  upon  the  railway 
to  load  cars  in  that  manner;  and  A.  had 
knowledge  both  of  this  fact  and  also  that 
they  were  so  loaded  in  this  particular  in- 
stance. The  regulations  of  the  company 
required  its  employes  to  stoop  in  coupling 
below  the  body  of  the  oars.  A.  knew  of  this, 
regulation,  but  had  failed  to  comply  with  it. 
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Had  he  done  so,  he  could  have  ofTected  the 
coupling  with  safety.  In  an  action  by  A.'m 
widow  and  minor  children  against  the  com- 
pany to  i-ecover  damages  for  his  death, 
held,  that  there  was  no  evidence  that  the 
risk  run  by  decedent  was  extraordinary  in 
its  nature,  and  that  thorafore  it  was  error  to 
submit  that  question  to  the  jury.  Northern 
Central  Ry  Co.  v.  Husson,  13  Araer.  &  Eng. 
E.  R.  Cases  (Pa.),  241.    1883. 

847.  Obstnictlon  on  track;  pnshcar. 
"While  a  railway  company  is  bound  to  use 
great  care  in  order  to  keep  its  tracks  clear 
for  the  safety  of  its  passengers,  and  for  its 
employes,  it  is  not  responsible  for  the  un- 
lawful act  of  some  third  party  in  placing 
obstructions  upon  the  track  without  its 
knowledge  or  consent,  unless  it  be  in  a  case 
where  it  had  by  its  conduct  done  some  act 
which  it  might  reasonably  have  anticipated 
would  lead  to  the  placing  of  the  obstruction 
upon  the  track.  Harris  v.  Union  Pacifla  R. 
R.  Co.,  18  Federal  Reporter,  501,  18i3;  4 
MoCrary,  454. 

848.  Projecting  depot  roof.  P.,  plaint- 
iff's intestate,  a  conductor  of  a  freight  train 
of  defendant,  while  upon  his  train,  was 
struck  and  killed  by  a  projecting  roof  of  a 
depot  building.  P.  had  lived  for  many  years 
at  the  place  of  the  injury,  and  had  been  long 
familiar  with  the  road,  passing  over  it  daily. 
It  did  not  appear  that  any  change  had  been 
made  in  the  huilding  or  in  the  road  after  ho 
entered  upon  his  employment.  Held,  that 
as  the  peculiar  character  of  the  roof  and  its 
near  approach  to  passing  cars  was  as  patent 
to  the  deceased  as  to  defendant's  officers 
or  agents,  he  assumed  the  risk  when  he  en- 
tered upon  the  employmemt,  and  defendant 
was  not  liable.  Oibaon  v.  Erie  R'y  Co.,  68 
N.  Y.,  449,  1875;  reversing  Same  v.  Same,  5 
Hun  (N.  Y.),  81,  1875. 

849.  Signal-post.  In  a  suit  brought  by  an 
employe  against  a  railway  company  for  an 
injury  caused  by  his  head  striking  a  signal- 
post  by  the  side  of  a  track,  and  three  feet ' 
and  eight  inches  therefrom,  while  leaning 
outside  of  the  locomotive  and  looking  back 
to  get  a  signal  from  the  conductor,  it  ap- 
peared that  the  plaintiff  knew  of  the  signal- 
posts,  but  had  not  noticed  the  one  in  question 
before  the  accident,  though,  before  looking 
back,  he  had  looked  ahead,  but  saw  no  ob- 


struction, and  that  there  were  many  other 
structures  on  the  line  of  the  road  at  the  same 
distance  from  it.  Held,  that  the  action 
could  not  be  maintained.  Lovejoy  v.  Bouton 
and  Lowell  R.  R.  Co.,  135  Mass.,  79.    1878. 

850.  Toloj^rapli  polo.  A  railway  com- 
pany permitted  a  telegraph  pole  to  stand  for 
a  period  of  some  three  years  so  near  to  a 
side  track  that  it  was  within  eighteen  inches 
of  freight  cars  passing  on  such  track,  so  that 
a  brakeman  in  descending  from  the  top  of  a 
freight  oar  wliile  in  motion,  in  the  perform- 
ance of  his  dutyj  came  in  collision  with  the 
pole,  and  was  thrown  from  the  car  and 
killed.  It  was  held  to  be  culpable  negligence 
in  the  railroad  company  to  permit,  for  so 
long  a  time,  such  an  obstruction  to  be  in 
such  close  proximity  to  its  track,  Chicago 
aiid  loxoa  R.  R,  Co.  v.  Russell,  91  111.,  208. 
1878. 

851.  —  The  pole  had  stood  at  the  same 
place  for  about  three  years.  Held,  from  the 
length  of  the  time  that  the  pole  had  stood 
where  it  did,  as  shown  by  the  evidence,  the 
jury  wore  warranted  in  landing  thiit  the 
company  knew  of  it — that  it  ought  to  have 
known  of  it,  and  so  might  be  considered  as 
having  notice.     lb. 

863.  —  Under  the  oircumstanoes  of  this 
case,  whether  the  railroad  company  was 
guilty  of  negligence  in  allowing  a  telegraph 
pole  to  remain  so  near  to  its  track  that  an 
employe,  while  in  the  discharge  of  his  duty, 
was  injured  by  colliding  therewith,  is  a 
question  for  the  jury,  and  the  demurrer 
sliould  be  overruled.  Hall  v.  Union  Paniflo 
R'y  Co.,  16  Federal  Reporter,  744.     1883. 

858.  'Water  tank.  A  fireman,  or  wood- 
passer,  having  been  killed  while  engaged  in 
his  business  on  the  train,  and  his  death  hav- 
ing resulted  from  striking  his  head  against 
some  part  of  the  fixtures  of  a  water-tank, 
situated  on  the  roadside  —  most  probably 
against  an  iron  pipe  projecting  from  the 
tank  and  reaching  within  a  short  distance 
of  the  train,—  his  widow  cannot  recover  of 
the  railroad  company  damages  for  the  homi- 
cide, if  her  husband,  though  the  pipe  pro- 
jected too  far,  could  have  passed  it  in  safety 
by  using  due  diligence  on  his  part  in  the 
manner  of  prosecuting  the  business  in  which 
he  was  engaged.  Atlanta  and  West  Point 
R.  R.  Co.  V.  Webb,  61  Ga.,  B80.    1878. 
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354.  —  A  declaration  in  an  aption  by  an 
employe  alleged,  in  brief,  as  follows:  Plaint- 
iff was  a  baggage-master  on  defendant's 
train,  and  in  addition  it  was  his  duty  to  look 
after  the  condition  of  the  cars,  and  gener- 
ally to  do  everything  in  his  power  to  pre- 
serve the  safety  of  the  trains  and  passengers. 
On  the  day  of  his  Injury  he  was  notified 
that  new  wheels  had  been  put  under  one  of 
the  cars,  and  that  he  should  look  out  for 
thein.  Soon  after  leaving  Atlanta  the  new 
wheels  became  hot,  and  made  a  noise;  he 
went  to  the  side  door  of  the  baggage  car  to 
see  if  they  were  in  a  condition  to  endanger 
the  safety  of  the  train,  and  while  thus  look- 
ing out,  without  fault  or  negligence  on  his 

,  part,  he  was  stricken  by  the  spout  of  a  tank 
of  defendant,  resulting  from  the  negligence 
of  the  latter  in  placing  such  tank  or  spout 
so  near  as  to  strike  him  while  discharging 
his  duty  and  looking  out  of  said  oar  in  an 
ordinary  9,nd  usual  manner.  It  was  his 
duty  and  necessary  for  him  to  be  in  the  po- 
sition he  was  in  at  the  time  of  the  accident, 
and  he  did  not  and  never  had  known  that 
the  tank  was  so  near  the  track.  Held,  that 
a  case  was  substantially  made  by  this  dec- 
laration, and  the  court  properly  refused  to 
dismiss  it  on  general  demurrer.  Atlanta 
and  Charlotte  Air  Line  R.  JR.  Co.  v.  Wood- 
ruff, 63  Ga.,  707.     1881. 

355.  —  A  railway  company  is  responsible 
for  an  injury  resulting  to  an  employe  by 
reason  of  a  tank  projecting  over  the  road  so 
as  to  make  it  unsafe  for  trainmen.  Houston 
and  Texas  Ry  Co.  v.  Oram,  49  Tex.,  341. 
1878. 

35G.  —  Where  the  evidence  tended  to 
show  that  a  brakeman,  in  looking  from  a 
■car  window,  received  an  injury  from  a 
water-tank  left  recently  by  widening  of  the 
track  at  an  unsafe  distance  from  the  side  of 
the  car,  and  who  was  in  the  performance  of 
a  duty  arising  out  of  the  circumstances  of 
his  employment,  the  question  whether  he  ex- 
ercised due  care  and  caution,  and  conducted 
himself  in  the  usual  way  that  similar  acts  are 
done  by  persons  in  like  employment,  and 
other  considerations  of  like  character,  do 
not  fall  within  the  range  of  ordinary  ob- 
servation and  experience,  and  should  be 
submitted  to  the  judgment  and  experience 
of  the  jury,  under  proper  instructions  from 
Vol.  11  —  40 


the  court.     Walsh  v.  Oregon  R'y  and  Navi- 
gation Co.,  10  Oreg.,  250.     1883. 

III.    KlSKS   ASSUMED  BY  EMPLOYES. 

357.  Clearing  ash-pan.  Appellee  was  in- 
jured while  clearing  the  ash-pan  underneath 
his  engine.  It  was  not  necessary  that  it 
should  have  been  done  at  that  particular 
time,  and  the  place  where  the  engine  was 
stopped  was  one  of  especial  hazard.  The 
court  is  of  opinion,  from  all  the  circum- 
stances of  the  case,  that  the  injury  was 
caused  by  appellee's  own  negligence,  and 
hence  he  is  not  entitled  to  recover.  Union 
R'y  and  Transit  Co.  v.  Leahy,  9  Bradwell 
(111.),  353.     1881. 

358.  Connecting  lines.  Plaintiff,  an  em- 
ploye of  a  railway  company,  was,  while  en- 
gaged in  inspecting  the  cars  of  defendant,  a 
connecting  railway  company,  upon  the  prem- 
ises of  defendant,  injured  by  one  of  its 
trains.  Held,  that  whether  plaintiff  was  act- 
ing as  the  employe  of  his  own  or  the  com- 
mon employe  of  both  companies,  he  assumed 
all  risks  incident  to  his  employment,  and  de- 
fendant was  not  liable  for  such  injury. 
Cruty  V.  Eric  R'y  Co.,  3  Thompson  &  Cook 
(N.  Y.  Supreme  Ct.),  244.     1874. 

359.  —  The  principle  that  an  employe  as- 
sume,s  the  risks  of  the  negligence  of  his  co- 
employes  does  not  apply  as  to  the  employes 
of  a  connecting  line.  Philadelphia,  Wil- 
mington and  Baltimore  R.  R.  Co.  v.  Stat^,  58 
Md.,  373;  10  Amer.  &  Eng.  R.  R.  Cases,  793. 
1883. 

860.  Damagred  cars.  Where  a  railroad 
company  is  in  the  habit  of  constantly  taking 
damaged  cars  from  one  station  to  another 
for  repair,  and  a  person  is  employed  to 
couple  and  switch  such  cars,  and  while  so 
engaged  he  is  injured  in  attempting  to 
couple  a  car  to  the  train,  by  reason  of  the 
broken  condition  of  the  car,  held,  that  the 
presumption  is  that  he  undertook  the  em- 
ployment subject  to  all  of  the  risks  incident 
to  the  place,  and  that  this  was  one  of  the 
risks  he  expected  to  incur  when  he  accepted 
the  employment.  Chicago  and  Northwest- 
ern R.  R.  Co.  V.  Ward,  61  lU.,  130,  1871 ;  13 
Amer.  R'y  Rep. ,  434. 

361.  Digging  well.  An  employe  engaged 
in  digging  a  well  held  to  assume  the  risks  of 
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his  employment.  Galveston,  etc.,  R.  R.  Co. 
V.  Lempe,  11  Amer.  &  Eng.  R.  R.  Cases,  201 
(Tex.).     1883. 

363.  Extra  hazardous  duty.  Where  a 
brakeman,  on  going  into  the  employment  of 
a  railway  company,  signs  a  contract  binding 
him  to  obey  all  orders,  rules  and  regulations, 
but  in  which  the  general  language  applies 
equally  to  all  classes  of  employes,  the  con- 
tract to  obey  all  orders  must  be  construed  to 
apply  to  all  which  ai'e  issued  to  him  in  the 
line  of  duty  in  which  he  is  employed ;  and  it 
does  not  empower  the  company  to  assign 
him  to  other  duties  wholly  disconnected 
therewith  and  differing  therefrom.  And 
while  the  clause  binding  him  to  use  care  and 
caution  applies  to  anything  he  may  under- 
take to  do,  it  is  for  the  jury  to  decide 
whether  he  has  violated  it.  Jones  v.  Lake 
Shore  and  Michigan  Southern  R'y  Co.,  49 
Mich.,  573;  8  Amer.  &  Eng.  R.  R.  Cases,  231. 
1883. 

863.  Foggy  weather.  A  section  hand 
assumes  the  i-isk  of  his  employment,  and 
where  such  an  employe  is  injured  by  col- 
lision with  an  ebctra  train,  running  in  foggy 
weather  without  a  headlight,  the  corpora- 
tion is  not  liable,  unless  there  has  been  neg- 
ligence in  the  selection  of  the  employes  in 
charge  of  the  train.  Pennsylvania  R.  R.  Co. 
V.  Wachter,  00  Md.,  393.     1883. 

364.  Gravel  pits.  Where  the  undisputed 
evidence  showed  that  the  plaintiff,  before 
and  at  the  time  of  receiving  the  injury  com- 
plained of  (from  the  falling  of  a  bank  of 
earth  umder  which  he  was  excavating  gravel 
for  defendant),  was  fully  Informed  of  the 
danger  to  himself  of  the  service  in  which  he 
was  engaged,  and  voluntarily  remained  1ft 
the  dangerous  position  which  he  was  occu- 
pying, there  was  no  error  in  rendering  a 
judgment  of  non-suit.  Naylor  v.  Chicago 
and  Northwestern  R'y  Co.,  58  Wis.,  661, 
1881 ;  5  Amer.  &  Eng.  R.  R.  Cases,  480. 

365.  Insufficient  number  of  employes. 
If  a  servant  of  a  rallwky  company  remains 
m  the  employment  of  the  company,  when 
he  knows  the  performance  of  the  duties  re- 
quired of  him  will  expose  him  to  danger 
from  the  want  of  a  watchman  on  the  rear 
car  of  trains  in  the  yard  where  he  is  engaged 
In  making  up  trains,  etc. ,  or  for  the  want  of 
a   sufficient   number  of  hands  to   operate 


trains,  it  will  be  presumed  he  voluntarily 
assumed  the  risk,  and  waived  whatever.  If 
any,  obligation  rested  on  the  company  in, 
that  respect,  and  if  Injury  ensues,  he  must 
be  held  to  bo  without  a  remedy.  Chicago 
and  Northwestern  R'y  Co.  v.  Donahue,  75 
111.,  106.    1874. 

866.  —  The  plaintiff  was  a  guard  in  the 
service  of  the  defendant,  and  his  duty  was 
to  attach  certain  carriages  to  the  engine  of 
a  goods  train,  and  to  dispatch  the  same 
within  a  certain  time,  so  as  to  avoid  collision 
with  a  passenger  train.  In  consequence  of 
the  plaintiff's  not  having  had  another  person 
to  assist  him,  the  engine  started,  threw  him 
upon  the  rails,  and  a  truck  passed  over  his 
arm.  The  plaintiff  for  three  months  pre- 
viously had  done  the  same  work  without  any 
assietanco,  and  without  making  any  objets- 
tlon.  Held,  in  an  action  by  the  plaintiff 
against  the  defendant  for  compensation  for 
the  Injury,  that  the  plaintiff,  having  volun- 
tarily undertaken  the  duty,  was  not  entitled 
to  recover.  Skip  v.  Eastern  Counties  JB'y 
Co.,  24  Eng.  Law  &  Equity,  898;  23  Law- 
Jour.  Rep.,  N.  S.  (Exch.),  23.     1853. 

867.  Minors.  A  minor  who  accepts  em- 
ployment from  a  railway  company  Is  bound 
by  the  same  rules  as  an  adult.  This  rule, 
however,  would  not  apply  to  a  child  of 
tender  years.  Houston  and  Great  Northern 
R.  R.  Co.  V.  Miller,  51  Tex.,  270.    1879. 

368.  Negligence  of  co-employes.  When 
a  person  enters  into  the  service  of  a  railroad 
company,  he  thereby  undertakes  to  run  all 
the  ordinary  risks  incident  to  the  employ- 
ment, including  his  own  negligence  or  un- 
skilfulness  and  that  of  his  fellow-servants 
engaged  in  the  same  line  of  duty,  or  incident 
thereto,  provided  such  other  servants  are 
competent  to  discharge  the  duties  assigned 
them.  Toledo,  Wabash  and  Western  B'y  Co. 
V.  Durkin,  76  III,  893.     1875. 

860.  Running  arrangements.  An  etn- 
ploye  knowing  of  a  change  in  running 
arrangements,  whereby  the  risk  Is  increased, 
should  object  thereto  or  he  cannot  complain 
of  an  Injury  occasioned  thereby.  Bobinton 
V.  Houston  and  Texas  Central  R'y  Co.,  48 
Tex.,  .'540,  1877;  13  Amen  R'y  Rep.,  803. 

870.  Snow  train.  Plaintiff,  while  going 
as  a  snow  shoveler  for  the  defendant  upon  a 
train  engaged  in  the  business  of  removing 
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snow  from  the  track,  was  injured  by  the 
overturning  of  the  car  in  which  he  rode,  by 
reason  of  an  unsuccessful  attempt  of  the 
conductor  to  remove  a  snow-bank  from  the 
track  by  means'  of  the  snow-plow  alone, 
aided  by  the  momentum  of  the  train.  Held, 
upon  all  the  facts  set  out  in  the  complaint, 
that  a  recovery  by  plaintiff  is  precluded  by 
the  facts  that  such  overturning  of  his  car 
was  one  of  the  perils  of  the  business  which 
he  assumed,  and  that  the  conductor  and 
others  whose  negligence  is  alleged,  were  co- 
employes  engaged  in  the  same  employment. 
Howland  v.  Mihoaukee,  Lake  Shore  and 
Western  R'y  Co.,  54  Wis.,  238,  1883;  5  Amer. 
&  Eng.  R.  R.  Cases,  578. 

371.  —  "  bucking  "  snow.  One  of  the  acts 
of  negligence  relied  upon  was  the  order 
of  defendant  to  plaintiff's  intestate  to 
couple  two  engines  together,  tender  to  ten- 
der, and  use  them  in  "bucking  "  snow  off  the 
road,  this  being  claimed  to  be  a  dangerous 
practice.  This  was  the  general  practice  of 
the  defendant  and  other  roads  in  the  state, 
well  understood  by  all  railroad  engineers,  in- 
cluding the  defendant.  Held,  that,  under 
these  circumstances,  the  dangers  incident  to 
such  a  practice  must  be  held  to  have  been 
assumed  by  the  deceased  as  included  in  the 
ordinary  risks  of  his  employment.  Morse  v. 
Minneapolis UTid St.  Louis Ry  Co.,  30 Minn., 
465,  1883;  11  Amer.  &  Eng.  R.  R.  Cases,  168. 

3J2.  Usage ;  damaged  cars.  An  employe 
is  bound  by  an  established  usage  or  custom 
of  the  company  in  regard  to  the  duties  re- 
quired of  him.  If  the  usage  in  a  particular 
case  imposes  on  him  a  duty  extra  hazard- 
ous, and  in  its  performance  he  sustains  in- 
jury, the  burden  is  on  him  to  show  that  the 
existence  of  this  usage  had  been  concealed 
from  him  by  the  company.  Watson  v.  Hous- 
ton and  Texas  Central  Ry  Co.,  58  Tex.,  434, 
1883;  11  Amer.  &  Eng.  R.  R.  Cases,  213. 

373.  —  The  duty  of  removing  damaged 
cars  to  the  repair  shops  of  a  railway  com- 
pany may  be  imposed  on  any  employe  who 
will  assume  the  risk.  If  a  brakenianaccepts 
service  from  a  company  whose  usage  and 
custom  it  is  to  require  of  its  brakeman  to 
couple  defective  or  broken  cars,  so  that  they 
may  be  removed  for  repairs,  he  will  be  held 
to  have  assumed  the  risk  incident  to  such 
employment.    lb.  I 


374.  What  risks  are  assumed.  An  em- 
ploye cannot  recover  for  an  injury  resulting 
from  one  of  the  usual  risks  or  hazards  con- 
nected with  the  business  into  which  he  has 
entered,  and  which  the  law  will  consider 
that  he  assumed  when  undertaking  the 
duties  of  the  position.  Woodworth  v.  St. 
Paul,  Minneapolis  and  Manitoba  Ry  Co.,  18 
Federal  Reporter,  282,  1883 ;  Schultz  v.  Chi- 
cago and  Northwestern  Ry  Co.,  44  Wis., 
638,  1878;  18  Amer.  R'y  Rep.,  146;  Indian- 
apolis, Bloomington  and  Western  R  R  Co. 
V.  Flanigan,  77  111.,  865,  1875;  Fort  Wayne, 
Jackson  and  Saginaw  R  B.  Co.  v.  Gildei-- 
sleeve,  33  Mich.,  183,  1876;  Botsfordv.  Mich- 
igan Central  R  R  Co.,  ib.,  256,  1876;  Little 
Rock  and  Ft.  Smith  E.  B.  Co.  v.  Duffey,  35 
Ark.,  603, 1880;  4  Amer.  &  Eng.  R.  R.  Cases, 
637. 

375.  —  One  who  undertakes  an  employ- 
ment with  full  knowledge  of  the  rules  and 
methods  pursued  by  the  employer  in  the 
business  cannot  recover  from  the  employer 
for  an  injury  happening  in  consequence  of 
such  methods.  Kelley  v.  Chicago,  Milwau- 
kee and  St.  Paul  Ry  Co.,  58  Wis.,  74,  1881; 
5  Amer.  &  Eng.  R.  R.  Cases,  469. 

376.  —  If  an  employe,  knowing  the  haz- 
ards of  his  employment,  as  the  business  is 
conducted,  is  injured  while  engaged  therein, 
he  cannot  maintain  an  action  against  the 
master  for  such  in  jury  ;merely  on  the  ground 
that  there  was  a  safer  mode  for  conducting 
the  business,  the  adoption  of  which  would 
have  prevented  the  injury.  Naylor  v.  Chi- 
cago and  Northwestern  Ry  Co.,  53  Wis.,  661. 
1881. 

377.  —  An  employe  who  enters  upon  any 
service  assumes  all  the  ordinary  hazards 
arising  from  the  performance  of  the  duties 
of  his  voluntary  engagement,  and  the  em- 
ployer will  not  be  liable  to  him  for  an  injury 
caused  without  his  fault,  when  he  does  noth- 
ing to  render  the  service  more  dangerous 
than  it  was  known  to  be  by  the  employe  be- 
fore he  engaged  in  ifc  Clark  v.  Chicago, 
Burlington  and  Quincy  B.  B.  Co.,  92  111.,  43. 
1879. 

lY.  Employes  as  passengers. 

378.  —  When  an  employe  in  service  of  the 
company  is  traveling  as  a  passenger,  but  in 
his  employment,  and  is  injured  through  the 
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negligence  of  the  employes  managing  the 
train,  the  company  is  not  liable  for  the  in- 
jury. Hutchinson  v.  York,  Newcastle  and 
Berwick  Ky  Co.,  5  Welsby,  Hurlstone  &  Gror- 
don  (Exchequer),  343,  1850 ;  6  Eng.  R.  R.  & 
Oanal  Cases,  580. 

879.  Rights  of  employe.  A  person  in  the 
employment  of  a  railway  company,  riding 
from  his  home  to  his  employment  in  a  ca- 
boose car  attached  to  a  freight  train,  with- 
out paying  fare,  according  to  the  custom  and 
the  understanding  of  the  parties,  from  which 
car  and  train  all  persons  except  employes  of 
the  company  are  excluded,  of  wliich  exclu- 
sion such  person  has  full  knowledge,  is  not  a 
passenger  but  only  an  employe  of  the  com- 
pany. Kansas  Pacific  R'y  Co.  v.  Salmon,  11 
Kans.,  83.     1878. 

v.  Negligenoe  as  between  em- 
ployes. 

380.  Belief  of  injured  person.  The  rea- 
sonable belief  of  a  party  that  he  will  not 
sustain  an  injury  in  doing  acts  which,  but 
for  such  belief,  would  be  negligence,  does 
not  exonerate  him  from  the  charge  of  neg- 
ligence. Muldowney  v.  Illinois  Central  B'y 
Co.,  36  la.,  463.     1873. 

381.  Climbing  upon  moving  car.  The 
complaint  alleged  tliat  it  was  the  djity  of  the 
deceased,  as  an  employe  of  the  defendant,  to 
take  care  of  its  cars  in  a  certain  yard,  and  it 
then  alleged  that,  seeing  an  unattended  car 
upon  a  track  in  the  yard  approaching  an- 
other car  so  that  it  would  collide  with  the 
latter  unless  it  was  stopped,  the  deceased,  in 
order  to  prevent  a  collision,  and  "  without 
fault  or  negligence  on  his  part,"  undertook 
to  climb  upon  the  top  of  the  approaching 
car  by  an  outside  ladder  thereon,  and  that, 
while  he  was  so  climbing,  the  two  cars  col- 
lided, causing  the  injury.  Held,  on  demur- 
rer, that  the  court  cannot,  on  these  aver- 
ments, determine  that  the  deceased  was 
guilty  of  negligence.  Kelley  v.  Chicago,  Mil- 
waukee and  St.  Paul  R'y  Co  ,  50  Wis.,  881, 
1880;  2  Amer.  &  Eng.  R.  R.  Cases,  65. 

882.  Collision  ;  engine-driver  remaining 
at  ills  post.  In  determining  whether  an  en- 
gine-driver, injured  by  a  collision  while  run- 
ning a  train,  was  guilty  of  negligence  in 


remaining  at  his  post  and  not  jumping  off 
before  the  collision,  the  standard  of  ordinary 
care  and  prudence  on  his  part  must  be  fixed 
with  reference  to  the  peculiar  responsibilities 
of  his  employment.  Cottrill  v.  Chicago, 
Milwaukee  and  St.  Paul  Ry  Co.,  47  Wis., 
634,  1879;  21  Amer.  R'y  Rep.,  66. 

383.  —  The  mere  facts  that  such  employe, 
after  seeing  a  signal  to  stop,  and  after  re- 
versing his  engine,  might,  with  probable 
safety  to  himself,  have  gotten  off  from  hia 
engine  before  its  collision  with  another  train 
then  approaching,  and  that  he  I'emained  at 
his  post  grasping  the  revei'sing  lever  and 
throttle  until  the  collision  occurred,  will  not 
justify  the  court  in  holding,  as  matter  of 
law,  that  he  was  negligent.  lb.;  Pennsyl- 
vania Co.  V.  Roney,  89  Ind. ,  453.     1883. 

384.  Comparative  negligence.  Where  an 
engine-driver  who,  by  his  gross  negligence 
in  running  the  train  at  much  greater  rate  of 
speed  than  his  written  instructions  required, 
over  a  part  of  the  road  known  by  him  to  be 
in  bad  condition,  was  injured,  his  own  neg- 
ligence contributing  to  the  injury,  if  not 
producing  it,  it  was  held  no  i-ecovery  could 
be  had  by  him  of  the  company,  even  if  it 
was  also  guilty  of  negligence;  Illinois 
Central  R.  R.  Co.  v.  Patterson,  93  111.,  29J. 
1879. 

885.  Construction  train;  sndden  stop- 
page. Where  an  employe  upon  a  construc- 
tion train,  consisting  of  an  engine,  two 
cabooses  and  four  or  five  flat  cars,  with  the 
engine  coupled  on  to  the  caboose,  ,with  the 
flat  cars  in  the  rear,  all  slowly  backing  at 
the  rate  of  about  four  miles  an  hour,  is 
directed  by  the  conductor  in  charge  of  the 
train  to  pick  up  a  crow-bar  lying  crosswise 
near  the  rear  end  of  tlie  rear  flat  car,  and 
while  in  the  act  of  stooping  to  pick  up  the 
bar,  falls  off  and  is  killed  by  being  run  over 
by  the  cars,  and  the  fall  is  caused  by  a  sud- 
den concussion  or  jerk  of  the  cars  from  re- 
versing the  engine  by  the  engine-driver  to 
stop  the  train  on  account  of  cattle  near  to 
the  track  at  the  rear  of  the  train,  and  neither 
the  statute,  the  rules  of  the  company  nor 
the  custom  on  the  trains,  requires  any  pre- 
liminary signal  or  warning  to  the  laboiera 
upon  the  train  to  enable  them  to  hold  fast, 
or  otherwise  secure  themselves  to  the  cars, 
before  reversing  the  engine  or  stopping  the 
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cars  under  such  circumstances, —  held,  that, 
upon  these  facts,  the  engine  driver  was  not 
guilty  of  culpable  negligence  4n  failing  to 
ring  the  bell.  Missouri  Pacific  R'y  Co.  v. 
Haley,  25  Kana.,  35,  1881;  5  Amer.  &  Eng. 
E.  R.  Cases,  594. 

388.  Contributoi'y  negligence.  Negli- 
gence is  peculiarly  a  question  for  the  jury. 
Wliile,  therefore,  in  a  suit  against  a  railroad 
by  an  employe,  if  negligence  on  his  part  is 
Jilainly  shown,  the  court  may  correct  an  er- 
roneous finding  in  his  favor,  or  may  grant  a 
non-suit  where  there  is  no  conflict  in  the  evi- 
dence, yet,  where  the  fact  of  the  negligence 
is  doubtful,  it  should  be  submitted  to  the 
juiy.  Central  B.  B.  Co.  v.  Freeman,  66  Ga., 
HO.  '1880. 

387.  —  An  employe  held  guilty  of  con- 
tributory negligence  in  not  avoiding  collision 
with  tlie  rear  part  of  a  freight  train  where  a 
moving  train  had  been'  separated.  Haley  v. 
New  York  Central  and  Hudson  Biver  B.  B. 
Co.,  7  Hun  (N.  Y.),  84.     1876. 

388.  —  Under  the  facts  in  a  particular 
case,  held,  that  the  plaintiff  was  guilty  of 
contributory  negligence.  Martensen  v.  Chi- 
cago, Rock  Island  and  Pacific  B.  B.  Co.,  11 
Amer.  &  Eng.  R.  R.  Cases  (la.),  233.     1883. 

3S9.  —  Facts  considered  which  were  held 
not  to  constitute  contributory  negligence  in 
a  railway  employe.  Berry  v.  Central  B'y 
Co.  of  Iowa,  40  la.,  564.     1875. 

390.  -^  In  an  action  to  recover  for  the  in- 
jury of  an  employe  of  a  railroad,  it  is  not 
necessai-y  for  the  plaintiff  to  show  by  direct 
and  positive  evidence  that  such  employe  was 
at  the  time  of  the  injury  in  the  line  of  his 
duty,  and  exercising  proper  care,  but  it  is 
sufficient  if  such  is  the  reasonable  inference 
from  the  facts  proven.  Such  inference  can- 
not be  drawn,  however,  where  the  facts  are 
simply  not  inconsistent  w^ith  it.  Perigo  v. 
Chicago,  Bock  Island  and  Pacific  B.  B.  Co., 
55  la.,  836.    1880. 

391.  —  When  an  employe  leaves  his  post 
of  duty  and  goes  to  a  place  of  danger  (he 
knowing  it  to  be  such),  and  there  receives  an 
injury,  he  is  guilty  of  contributory  negli- 
gence. Samnion  v.  New  York  and  Harlem 
S.  R.  Co.,  38  N.  Y.  Superior  Ct.,  414,  1874; 
C3  N.  Y„  251, 1875 ;  49  Howard's  Practice  (N. 
Y.),  348,  1875. 

392.  —  Notice  to  the  master  by  the  em- 


ploye, of  defects  in  associates  or  material, 
does  not  necessarily  fix  the  mastei-'s  liability 
for  injury  to  the  employe.  It  is  incumbent 
on  the  latter  to  show  that  there  was  no  want 
of  due  and  reasonable  care  on  his  part ;  ho  is 
not  exempt  from  the  operation  of  the  rule 
that  one  cannot  recover  from  an  injury 
which  is  the  proximate  result  of  his  own 
failure  to  exei-cise  ordinary  care.  Colorado 
Central  B.  R.  Co.  v.  Ogden,  3  Colo.,  499. 
1877. 

393.  —  After  charging  that  any  contribu- 
tory negligence  of  plaintiff,  at  the  time  of 
the  accident,  would  prevent  a  recovery,  the 
court  did  not  err  in  refusing  to  charge  that 
if  plaintiff  had  as  good  opportunity  of  know- 
ing the  defect  as  defendant  had,  but  over- 
looked it,  this  was  negligence  which  would 
prevent  a  recovery.  Wedgewood  v.  Chicago 
and  Northwestern  B'y  Co.,  44  Wis.,  44,  1878; 
19  Amer.  R'y  Rep.,  393. 

3i)4.  —  It  is  the  settled  law  of  Wisconsin 
that  while  a  slight  want  of  ordinary  care  on 
plaintiff's  part  will  defeat  an  action  for  per- 
sonal injury,  it  will  not  be  defeated  by 
"  slight  negligence  "  on  his  part;  that  phrase 
properly  denoting  a  want  of  extraordinary 
care.  Ditberner  v.  Chicago,  Milwaukee  and 
St.  Paul  ICy  Co.,  47  Wis.,  138,  1879;  21 
Amer.  R'y  Rep.,  37. 

335.  —  Although,  as  to  travelers  about  to 
cross  a  railroad  track,  it  is  negligence,  as 
matter  of  law,  not  to  look  in  both  direc- 
tions, in  order  to  see  whether  a  train  is  ap- 
proaching, such  rule  cannot  be  applied  to 
persons  employed  in  performing  certain 
work  in  and  upon  the  tracks  and  road-bed, 
Ominger  v.  New  York  Central  and  Hudson 
Biver  R.  R.  Co.,  4  Hun  (N.  Y.),  159.     1875. 

398.  —  While  it  is  true  that  an  employe, 
while  working  in  a  dangerous  place,  where  he 
is  i-equired  to  give  his  attention  to  the  work  in 
hand,  is  entitled  to  rely  on  the  fact  that  the 
employer,  knowing  such  to  be  the  fact,  will 
exercise  due  care  to  protect  the  employe 
from  danger  not  directly  arising  from  said 
work,  yet  this  rule  will  not  apply  in  the  case 
of  an  employe  who,  walking  across  a  track 
to  get  his  tools,  is  run  over  by  an  approach- 
ing train,  for  the  reason  that,  the  act  of 
walking  being  automatic,  it  is  not  such  an 
act  as  would  engross  a  man's  attention  to 
such  an  extent  that  with  ordinary  care  and 
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diligence  he  would  not  see  or  hear  an  ap- 
proaching train.  Holland  v.  Chicago,  Mil- 
waukee and  St.  Paul  IVy  Co.,  18  Federal 
Eeporter,  243.     1883. 

897.  —  It  does  not  constitute  negligence 
for  an  employe  of  a  railway  company  to 
step  on  the  track,  in  the  course  of  duty,  in 
the  way  of  a  train  backing  down  towai-d 
him,  if  he  has  reason  to  believe  the  train 
will  be  stopped  before  reaching  him.  Steele 
V.  Central  B.  R.  Co.  of  Iowa,  43  la.,  109. 
1876. 

898.  —  A  laborer  employed  by  a  contractor 
who  had  been  'engaged  by  a  i-ailway  com- 
pany to  lay  water-pipes  along  its  right  of 
way,  in  going  home,  after  his  day's  work 
was  done,  made  his  way  .along  the  tracks  to 
a  point  where  trains  were  constantly  passing 
in  both  directions,  and  although  there  was 
enough  room  between  the  tracks,  he  was 
run  over  by  one  train  while  apparently  try- 
ing to  avoid  another.  He  was  not  employed 
upon  the  road,  and  might  have  gone  home 
without  going  along  the  track,  but  his  em- 
ployment enabled  him  to  know  the  locality, 
the  risk  and  the  need  of  watchfulness  to 
avoid  injury.  Held,  that  no  action  would 
lie  for  his  death.  Bresnahan  v.  Michigan 
Central  B.  B.  Co.,  49  Mich.,  410,  1883;  8 
Amer.  &  Eng.  R.  R.  Cases,  147. 

899.  —  In  cases  of  unexpected  and  imme- 
diate danger,  calculated  to  affect  the  judg- 
ment of  him  who  is  to  meet  it,  a  mistake 
made  in  his  movements  is  not  negligence. 
Stevenson  v.  Chicago  and  Alton  B.  B.  Co.,  18 
Federal  Reporter,  4iJ3.     1883. 

400.  —  An  employe  of  a  railway  company, 
to  recover  of  the  company  for  a  personal 
injury  growing  out  of  alleged  neglige(ice  on 
the  part  of  the  company,  must  have  used 
ordinary  care  on  his  part,  considering  his 
surroundings, —  that  is,  such  care  as  men  of 
ordinary  prudence  would  usually  exercise 
under  the  same  or  like  circumstances.  Wa- 
bash B'y  Co.  V.  Elliott,  98  111.,  481,  1881;  4 
Amer.  &  Eng.  E.  R.  Cases,  05 1 . 

401.  —  Where  a  brakeraan  in  uncoupling 
a  combination  car  to  be  left  on  a  switch, 
which  had  a  I'ailing,  instead  of  remaining  on 
the  car,  as  it  was  his  duty,  got  upon  a  flat 
car  next  to  it,  and  in  consequence  of  the  jerk 
caused  by  putting  on  steam  to  start  the 
train,  was  thrown  off  and  run  over,  his  own 


negligence  was  held  such  as  to  preclude  him 
from  recovering  for  the  injury.  Chicago 
and  Alton  B.  B.  Co.  v.  Bush,  84  III,  570. 
1877. 

402.  —  A  brakeman,  while  proceeding  to 
couple  cars  in  motion,  was  warned  by  the 
bystanders  that  the  attempt  would  be  per- 
ilous to  his  safety,  and,  disregarding  the 
warning,  received  injuries  for  whicli  his  ad- 
ministrator sought  to  recover.  It  was  held 
that  a  disregard  of  the  warning,  where  cir- 
cumstances showed  that  the  duty  would  be 
one  of  imminent  danger  from  causes  appar- 
ent in  the  exercise  of  ordinary  oare,  would 
constitute  contributory  negligence  and  de- 
feat a  recovery.  Muldowney  v.  Illinois 
Central  B.^B.  Co.,  39  la.,  615,  1874;  8  Amer. 
R'y  Rep.,  487. 

408.  — A.,  in  the  employ  of  a  railway 
company  as  yard-man,  while  engaged  as 
such,  attempted  to  board  the  switcli-engine, 
with  which  he  was  working,  by  standing  iu 
the  middle  of  the  track  and  stepping  on  the 
rear  foot-board  of  said  engine,  which  was 
approaching  him,  tender  first,  at  a  rate  of 
from  one  to  three  miles  an  hour,  but,  in  the 
attempt,  fell,  was  run  over  by  the  engine, 
and  died  from  the  effect  of  his  injuries.  The 
hand-rail  on  the  rear  end  of  the  engine, 
which  was  approaching  the  deceased,  had 
been  torn  off  the  previous  night,  and  had  not 
been  replaced,  and  the  rear  foot-board  of  the 
engine  in  question  was  partly  broken  at  one 
end.  Suit  was  brought  by  the  administra- 
trix to  recover  the  sum  of  $5,000.  The  jury 
returned  a  verdict  of  $1,000  in  favor  of  the 
plaintiff.  Before  the  jury  left  the  jury  box 
a  motion  was  made  by  the  defendant  to  set 
aside  the  verdict.  Held,  that  the  act  of  so 
attempting  to  board  the  engine  was  clearly 
a  case  of  gross  contributory  negligence  on 
the  part  of  the  deceased,  and  the  verdict 
should  be  set  aside.  Cunningham  v.  Chi- 
cago, Milwaukee  and  St.  Paul  R.  B.  Co.,  17 
Federal  Reporter,  883.     1883. 

404.  —  Where  a  brakeraan  was  injured 
by  being  thrown  from  a  moving  train  while 
uncoupling  the  engine  and  tender,  and  it 
appears  that  he  Wiia  not  required  to  attempt 
such  uncoupling  while  the  train  was  in  mo- 
tion, but  that  the  rules  of  the  company  for- 
bade such  attempt,  this  is  such  evidence  of 
contributory  negligence  on  his  pai't  as  juati- 
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fied  a  compulsory  non-suit  in  an  action  for 
the  in  juiT'.  Lodkwood  v.  Chicago  and  North- 
western B'y  Co.,  55  Wis.,  50,  18S-3;  6  Amer. 
&  Eng.  R.  R.  Cases,  151. 

405.  —  The  act  of  the  intestate  in  going 
between  the  cars  to  uncouple  them,  while 
they  were  moving  at  an  improper  and  un- 
usual rate  of  speed,  after  having  signaled 
the  engine-driver  to  slacken  speed,  was  not 
necessarily  contributory  negligence.  Beems 
V.  Chicago,  Rock  Island  and  Pacific  R.  B. 
Co.,  5S  la.,  150,  1883;  10  Amer.  &  Eng.  R.  R. 
Cases,  658 ;  again  reported,  6  Amer.  &  Eng. 
E.  R.  Cases,  323. 

406.  —  Contributory  negligence  on  the 
part  of  an  employe  will  not  relieve  a  railway 
company  from  liability  for  injuries  sustained 
by  him  where  his  negligence  was  known  to 
other  employes,  and  no  effort  was  made  to 
prevent  the  injury.  MaKean  v.  Burlington, 
Cedar  Ripids  and  Northern  R'y  Co.,  55  la., 
193.    1880. 

407.  —  car  repairer;  switching.  De- 
ceased was  a  car  repairer  of  some  years' 
experience,  in  the  service  of  another  com- 
pany, and  was  familiar  with  defendant's 
freight  yard,  and  knew  that  the  work  of 
switching  and  making  up  trains  was  con- 
stantly going  on  there.  He  also  knew  the 
customary  mode  of  doing  this  work.  De- 
fendant had  in  its  yard  a  repair  track,  and, 
separate  from  it,  a  track  known  as  a  transfer 
track,  which  was  specially  set  apart  for  cars 
whose  contents  were  to  be  tra,nsferred  to 
other  roads.  On  the  day  of  the  accident 
defendant's  car  repairer  was  engaged  in 
inspecting  a  car  standing  on  this  transfer 
track,  when  deceased  happened  to  pass  by. 
He  called  to  deceased  to  look  at  some  work 
that  had  been  done  upon  the  car.  De- 
ceased was  in  the  act  of  complying  with 
this  request,  and  was  probably  standing 
or  stooping  on  the  track  at  one  end  of  the 
car,  when  another  car  switched  down  on 
the  track  from  the  opposite  direction  in  the 
usual  manner,  struck  the  first  and  sent  it 
forward  several  feet,  running  over  him  and 
inflicting  the  injuries  of  which  he  died. 
Defendant's  car  repairer  (who  was  the  only 
eye-witness)  testified  that  the  accident  hap- 
pened almost  the  instant  he  spoke  to  de- 
ceased. The  evidence  tended  strongly  to 
show  that  there  was  a  brakeman  in  charge 


of  the  colliding  car,  but  that  it  would  have 
been  impossible  for  him,  if  he  was  on  the 
lookout,  to  see  deceased.  Held,  that  plaint- 
iff was  not  entitled  to  recover.  Hallihan. 
V.  Hannibal  and  St.  Joseph  R.  R.  Co.,  71 
Mo.,  113,  1879;  3  Amer.  &  Eng.  R.  R.  Cases, 
117. 

40S.  Contributory  megligencs  of  co-em- 
ploye. The  plaintiff,  in  the  course  of  his  em- 
ployment as  an  engine-driver  for  the  defend- 
ant, was  injured  by  the  collision  of  the  train 
on  which  he  was  with  another  train  of  the 
company.  Held,  that  the  court  did  not  err 
in  charging  the  jury  that  the  company,  if  its 
negligence  had  a  share  •  iij  causing  the  in- 
juries of  the  plaintiff,  was  liable,  notwith- 
standing the  contributory  negligence  of-  his 
fellow-servant.  Grand  Trunk  R'y  Co.  v. 
Cuvimings,  108  U.  S.,  700, 1883;  11  Amer.  & 
Eng.  R.  R.  Cases,  354. 

409.  Coupling  cars.  Whether  or  not  it  ip 
negligent  for  a  brakeman  to  stand  facing  the 
draw-bar,  while  making  a  coupling,  is  a  ques- 
tion of  fact  for  the  jury.  Belair  v.  Chicago 
and  Northwestern  R'y  Co.,  43  la.,  663,  1876; 
14  Amer.  R'y  Rep.,  575. 

410.  Detached  cars.  An  employe  whose 
duty  required  him  to  go  a  distance  of  about 
four  hundred  feet  along  the  line  of  the  track, 
and  across  the  same,  after  waiting  until  a 
train  had  passed,  stepped  upon  the  trackbe- 
hind  it,  walking  in  the  same  direction  it  was 
moving,  and  was  run  over  and  killed  by  cars 
which  had  become  detached  and  were  fol- 
lowing the  train ;  held,  that  he  was  not  guilty 
of  contributory  negligence.  Farley  v.  Chi- 
cago, Rock. Island  and  Pacific  R.  R.  Co.,  56 
la.,  337,  1881;  3  Amer.  &  Eng.  R.  R.  Cases, 
108. 

411.  —  Where  a  caboose  and  two  cars,  a 
half-mile  or  more  from  the  point  where  they 
became  detached  from  the  remainder  of  the 
train,  i-an  over  and  killed  the  plaintiff's  in- 
testate, it  was  held  that  the  conductor  and 
brakeman,  who  were  in  the  cupola  of  the 
caboose,  were  negligent  in  not  sooner  dis- 
covering the  fact  that  they  were  detached, 
and  in  not  being  upon  the  tops  of  the  cars 
where  they  could  control  their  motions,  and 
give  warning  of  danger.    lb. 

412.  Imminent  danger;  error  of  judg- 
ment. Where  there  are  two  or  more  lines 
of  action,  any  one  of  wloich  may  be  taken. 
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and  an  employe,  with  ordinary  skill,  in  the 
presence  of  imminent  danger,  is  compelled 
immediately  to  choose  one  of  them,  and  does 
so  in  good  faith,  the  mere  fact  that  it  is 
afterwards  ascertained  by  tlie  result  that  his 
choice  was  not  the  best  means  of  escape,  is 
not  sufficient  to  charge  him  with  negligen6e. 
Gfumz  V.  Chicago,  St.  Paul  and  Minneapolis 
R'y  Co.,  53  Wis.,  673,  1881;  6  Amer.  &  Eng. 
R.  R.  Cases,  58.3. 

413.  Jumping  from  train.  Where  a  bag- 
gage-master upon  a  train,  in  imminent 
danger  of  collision,  jumps  therefrom,  it  is  no 
defense  to  an  action  for  injuries  sustained, 
that  the  conductoi^  ordered  him  not  to  jump. 
When  a  collision  is  inevitable  such  action 
becomes  one  of  reasonable  precaution. 
Oeorgia  R.  R.  and  Banking  Co.  v.  Rhodes, 
56  Ga„  645.     1876. 

414.  —  An  engineer  having  jumped  from 
his  engine  and  been  killed,  and  the  question 
being  wliether  or  not  he  was  without  fault, 
the  necessity  for  jumping,  his  ability  to 
jump,  and  the  safety  with  which  he  could 
do  so,  are  all  for  thp  consideration  of  the 
jury,  and  it  was  error  for  the  judge  to  charge 
that  "the  fact  that  he  jumped  is  proof  that 
he  thought  jumping  the  safest  course."  Cen- 
tral R.  R.  Co.  V.  Roach,  64  Ga.,  685,  1880;  8 
Amer.  &  Eng.  R.  R.  Cases,  79. 

415.  Minors.  An  employe  can  be  held  to 
no  higher  degree  of  intelligence  and  capacity 
than  his  youth,  inexperience  and  want  of 
judgment,  as  known  to  his  employer,  would 
warrant.  St.  Louis  and  South  Eastern  Ry 
Co.  V.  Valirius,  56  Ind.,  511,  187?;  18  Amer. 
R'y  Rep.,  116. 

416.  —  It  is  a  fact  tending  to  show  gross 
negligence  in  a  railroad  company  for  it  to 
employ  an  inexperienced  person  in  any 
hazardous  business,  knowing  such  person  to 
be  unacquainted  with  the  business,  unless 
said  company  make  known  and  explain 
fully  the  hazard  and  danger  connected  with 
such  business ;  and  youth  is  an  evidence  of 
inexperience,  and  greater  strictness  of  the 
rule  should  be  required  in  the  employment 
of  minors  than  of  persons  of  mature  years, 
even  when  employed  by  and  with  the  con- 
sent of  the  parent  or  guardian.     lb. 

417.  —  Where  a  master  .places  an  employe 
of  tender  years  at  work  in  a  dangerous 
place,  the  former  is  bound  to  give  to  the  lat- 


ter due  caution  and  instruction.  And  if  the 
employe,  whilst  so  employed,  be  injured,  the 
fact  that  he  could  have  seen  that  such  place 
was  dangerous  is  not  sufficient  evidence  to 
hold  such  employe  accountable  for  contribu- 
torj'  negligence.  The  question  of  negligence 
is  for  the  jury  to  determine  from  all  the 
facts.     Hill  V.  Gust,  55  Ind.,  45.     1870. 

418.  Neglect  of  co-employes.  A  brake- 
man  cannot  hold  his  employer  responsible 
for  the  failure  of  fellow-servants  to  take 
peculiar  precautions.  Day  v.  Toledo,  Cariada 
Southern  and  Detroit  R'y  Co.,  43  Mich.,  533, 
1880;  3  Amer.  &  Eng.  R.  R.  Cases,  136. 

419.  Neglect  of  c»-8mployes;  insnllieient 
number  of  employes.  Although  an  insufft- 
cient  number  of  employes  are  engaged  to 
carry  on  the  business  of  a  railway  company, 
the  company  will  not  on  this  ground  be  lield 
liable  for  an  accident  resulting  from  inatten- 
tion of  an  employe,  such  inattention  being 
the  cause  of  the  accident.  Harvey  v.  New 
York  Central  and  Hudson  River  R.  R.  Co., 
88  N.  Y.,  481,  1883;  8  Amer.  &  Eng.  E.  R. 
Cases,  515. 

420.  Orders  of  superior.  If  a  master 
or  other  servant,  standing  toward  the  serv- 
ant injured  in  the  relation  of  superior  or 
vice-principal,  orders  the  latter  into  a  situa- 
tion of  danger,  and  he  obeys  and  is  thereby 
injured,  the  law  will  not  chai'ge  him  with 
contributory  negligence,  unless  the  danger 
was  so  glaring  that  no  prudent  man  would 
have  entered  into  it,  even  under  oi-ders  from 
one  having  authority  over  him.  Miller  v. 
Union  Pacific  R'y  Co.,  13  Federal  Reporter, 
600,  1883;  4  McCrar}',  115. 

421.  —  An  employe  cannot  recover  dam- 
ages for  injuries  sustained  by  him  on  ac- 
count of  the  negligence  of  a  co-employe, 
unless  without  fault  himself,  even  though 
in  performing  the  act  which  resulted  in  the 
injuiy  he  was  acting  under  the  orders  of  a 
superior.  Western  and  Atlantic  R.  R.  Co.  v. 
Adams,  55  Ga.,  279.     1875. 

422.  Rate  of  speed.  T.,  an  engine-driver 
on  the  M.  and  C,  R.  R.,  was  in  charge  of  a 
train  that  ran  off  at  a  switch,  and  seriously 
injured  him.  At  the  time  of  the  accident 
the  train  was  running  at  the  rate  of  ten 
miles  an  hour.  The  rules  of  the  company 
required  all  trains  to  slacken  their  speed  to 
six  miles  an  hour  when  passing  a  switch; 
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Held,  that  T.,  the  engine-driver,  directly  con- 
tributed to  the  accident  by  which  he  was  in- 
jured, and  cannot  recover  damages  for  his 
injury.  Memphis  and  Charleston  B.  B.  Co. 
V.  Thomas,  51  Miss.,  637.  1875. 
'  423.  —  The  negligence  of  the  engine- 
driver,  in  running  the  train  too  fast,  being 
the  negligence  of  a  co-employe,  would  give 
to  the  plaintiff  no  right  of  action.  Moran 
V.  Neic  York  Central  and  Hudson  River  R. 
B.  Co.,  67  Barbour  (N.  Y.),  96.     1874. 

424.  —  Although  a  railway  company  may 
suffer  its  track  to  be  out  of  proper  repair, 
yet  if  a  servant,  an ,  engine-driver  of  the 
company,  drives  his  engine  at  a  negligent  or 
high  rate  of  speed,  which  materially  contrib- 
utes to  an  injury  received  by  him,  he  cannot 
recover  of  the  company.  Illinois  Central 
B.  B.  Co.  V.  Patterson,  69  111.,  650.     1873. 

425.  —  When  it  was  charged  in  the  dec- 
laration that  the  plaintiff's  husband  had 
been  killed  by  reason  of  a  defective  switch 
on  the  railroad,  and  one  of  the  defenses  was 
that  the  deceased,  who  was  the  engineer 
running  the  train,  was  in  fault,  in  that  he 
was  violating  the  rules  of  the  company  by 
running  at  a  higher  speed  than  he  was 
directed,  when  passing  a  switch,  it  was  error 
In  the  court  to  charge  the  jury,  that,  if  this 
increased  speed  was  caused  by  the  fault  of 
other  employes  of  the  company,  they  should 
find  for  the  plaintiff.  Georgia  R.  R.  and 
Banking  Co.  v.  Oaks;  53  Gil.,  410.     1874, 

42C.  Riding  on  engine  ;  brakeman.  The 
head  brakeman  of  a  freight  train,  while 
riding  on  the  engine,  was  killed  by  an  acci- 
dent happening  to  the  train.  It  appeared 
from  the  evidence  that  the  duties  of  deceased 
called  him  to  every  part  of  the  train,  in- 
cludiug  the  engine,  and  that  he  had  on 
previous  occasions  ridden  with  the  superin- 
tendent of  the  road  and  with  another  gen- 
eral officer  of  the  company  to  whom  deceased 
Was  subordinate,  on  the  engines  of  the  com- 
pany, without  objection.  Held,  that  riding 
on  the  engine  was  not  negligence  per  se  on 
part  o!  deceased,  and  this  was  not  affected 
by  the  circumstance  that  a  regulation  of  the 
company  forbade  engineers  to  allow  any 
person  to  ride  upon  the  engines  without  ex- 
press authority,  it  not  having  been  shown 
that  deceased  had  personal  knowledge  of 
such  regulation.     Sprong   v.    Boston   and 


Albany  R.  R.  Co.,  3  Thompson  &  Cook  (N. 
Y.  Supreme  Ct.),  54,  1874;  Same  v.  Same,  58 
N.  Y.,  56,  1874;  9  Amer.  R'y  Eep.,  475.     . 

427.  —  The  employe  of  a  railway  company 
who  voluntarily  leaves  his  post  and  is  in- 
jured while  upon  another  part  of  the  train 
where  the  exposure  is  greater,  is  gudty  of 
negligence  contributing  to  the  injury,  and 
cannot  recover  therefor.  So  held  where  a 
brakeman  was  injured  while  riding  in  the 
locomotive.  O'Neill  v.  Keokuk  and  Des 
Moines  R'y  Co.,  45  la.,  546.     1877. 

428.  —  Evidence  showing  that  the  em- 
ployes of  a  railway  company  were  accus- 
tomed to  thus  act  in  violation  of  a  rale  of  the 
company  is  not  admissible  to  establish  a 
waiver  of  the  rule,  unless  it  is  shown  that  a 
knowledge  of  the  custom  was  known  to  the 
officer  charged  with  the  enforcement  of  the 
rule.     lb. 

429.  Riding  on  pilot  of  engine.  The 
plaintiff  was  employed  by  the  defendant  in 
excavating,  and  was  sent  with  others  to  the 
place  of  work  on  an  engine  provided  by  the 
company  for  that  purpose.  The  tender  being 
full  of  wood,  he,  with  one  or  two  others,  sat 
on  the  front  of  the  engine,  with  his  feet  over 
the  pilot.  While  proceeding  to  his  work  in 
that  position,  the  engine  ran  into  another 
engine,  and  the  plaintiff  received  the  injuries 
for  which  he  seeks  damages.  On  motion  to 
the  court  to  instruct  the  jury  to  find  a  ver- 
dict for  the  defendant,  upon  the  ground, 
with  others,  that  the  evidence  showed  con- 
tributory negligence  whicli  would  bar  a  re- 
covery, the  court  sustained  the  motion.  The 
plaintiff  being  of  age,  and  able  to  see  and 
know  the  risks  of  the  position,  even  the  fact 
that  he  had  been  invited  and  authorized  by 
the  defendant  to  ride  upon  the  engine  would 
not  justify  him  in  his  negligence  in  placing 
himself  in  a  position  of  apparent  great  risk 
and  danger.  ICresanowski  v.  Northern  Pa- 
cific R'y  Co.,  18  Federal  Reporter,  229.  1883. 
See,  also.  Smith  v.  Memphis  and  L.  R.  R. 
Co.,  18  ib.,  c04,  1883;  Railroad  Co.  v.  Jones, 
95  U.  S.,  459,  1877;  14  Amer.  R'y  Rep.,  353. 

430.  Section  hand ;  evidence.  In  a  suit 
under  §  3  of  the  Damage  Act  (Wagn.  Stat., 
519-30),  it  appeared  that  the  employe  was  run 
over  by  an  express  train  passing  at  the  usual 
hour  —  about  seven  in  the  evening ;  that  the 
night  was  moonlight,  but  at  the  site  of  the  ac- 
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cident,  owing  to  a  cut  and  curve  in  the  road, 
deceased  could  not  have  been  seen  on  the 
track  more  than  two  hundred  and  iif  ty  yards, 
and  there  was  no  proof  that  the  engine-driver 
saw  him  at  all,  or  that  he  might,  with  proper 
care,  have  seen  him ;  and  on  the  other  hand 
it  was  shown  that  deceased,  for  fourteen 
years,  had  lived  in  a  house  standing  on  the 
company's  right  of  way,  and  presumably 
knew  of  the  time  of  the  passage  of  the  train, 
and  might  have  seen  it  coming  in  time  to 
get  offl  the  track.  Held,  that  plaintiff  made 
•out  no  case  for  a  jury,  and  should  have  been 
non-suited.  Maker  v,  Atlantic  and  Pacific 
B.  R.  Co.,  64  Mo.,  367.     1870. 

431.  Signal,  It  is  for  the  jury  to  deter- 
mine whether  the  failure  of  the  engine- 
driver  to  ring  the  bell  while  backing  cars 
toward  the  plaintiff  was  negligence.  Dit- 
berner  v.  Chicago,  Milwaukee  and  St.  Paul 
Ry  Co.,  47  Wis.,  188,  1879;  21  Amer.  R'y 
Rep.,  37. 

432.  —  Although  the  law  does  not  require 
a  train  to  sound  a  whistle  or  regulate  its 
speed  at  a  certain  place,  where  a  collision 
occurs,  the  court  is  inclined  to  hold  the  com- 
pany guilty  of  negligence,  if  its  servants 
knew,  or  had  reasonable  grounds  to  believe, 
there  was  a  person  on  the  track,  or  danger 
of  a  collision,  and  that  sounding  a  whistle  or 
slackening  the  speed  of  the  train  could  have 
prevented  the  injury.  Illinois  Central  R. 
R.  Co.  V.  Modglin,  85  111.,  481.     1877. 

433.  —  Where  a  brakeman  attempted  to 
pick  a  coupling  pin  from  the  track  as  a  train 
was  slowly  backing  toward  him,  having  first 
signaled  the  fireman,  who  was  in  charge  of 
the  locomotive,  to  stop,  and  was  injured  by 
the  failure  of  the  fireman  to  obey  the  signal, 
he  was  held  to  be  free  from  contributoi-y 
negligence  depriving  him  of  the  right  to  re- 
cover. Steele  v.  Central  R.  R.  Co.  of  Iowa, 
43  la.,  109.     1876. 

434.  Switchman ;  engine  foot-board.  It 
was  gross  carelessness  on  the  part  of  the 
plaintiff  to  attempt  to  get  upon  a  moving 
engine  by  stepping  upon  the  front  foot- 
board, especially  in  the  night-time ;  and  this 
is  so,  independent  of  an  express  rule  of  the 
company  forbidding  it,  which  rule  the  plaint- 
iff took  the  responsibility  tif  disregarding. 
iMke  Shore  and  Michigan  Southern  R'y  Co, 
V.  Roy,  5  Brad  well  (111.),  83.    1879. 


435.  Wilful  wrong.  An  employer  is  not 
responsible  for  a  positive  wrong  intentionally 
or  lucklessly  done^by  his  servant,  beyond  the 
scope  of  business ;  that  is  the  personal  tres- 
pass or  tort  of  the  employe.  Chicago  and 
Northwestern  R'y  Co.  v.  Bayfield,  87  Mich., 
305.    1877. 

VI.  Injuries  oatjsing  death. 

See  Injuhibs  Causino  Death. 

430.  Collision ;  pleading.  In  an  action  of 
damages  against  a  railway  company  by  an 
administrator,  for  injuries  causing  the  death 
of  his  intestate,  an  averment  in  the  com- 
plaint that  the  intestate  received  the  injuries 
from  which  he  died  by  a  collision  of  the  de- 
fendant's trains,  through  the  carelessness  of 
its  engine-driver  in  charge  of  one  of  them,  is 
not  subject  to  demurrer  for  an  insufficient 
statement  of  facts.  Ala.  and  Fla.  R.  R.  Co. 
V.  Waller,  48  Ala.,  459. 

437.  Evidence.  An  action  cannot  be 
maintained  against  a  railway  company  for 
personal  injuries  suffered  by  a  brakeman  in 
its  employ,  by  falling  from  a  moving  train, 
and  resulting  in  death,  if  the  evidence 
wholly  fails  to  show  how  he  fell,  what  he 
was  doing  at  the  time,  whether  his  death 
was  instantaneous,  or  whether  he  endured 
any  conscious  suffering  before  his  death, 
Corcoran  v.  Boston  and  Albany  R.  R.  Co., 
133  Mass.,  507.    1882.    • 

YII.  Evidence. 

438.  Bridge  building.  Evidence  in  rela- 
tion to  the  injury  of  an  employe  engaged 
in  bridge  building  examined.  McCune  v. 
Northern  Pacific  R'y  Co.,  18  Federal  Re- 
porter, 875.    1884, 

489.  Burden  of  proof.  Although  the 
burden  of  proof  is  on  the  railway  company 
to  show  due  care  on  its  part,  yet  the  injured 
party  must  also  show  that  the  injury  was 
received  without  fault  on  his  part.  Code, 
§§2083,  3033,  8036.  Campbell  v.  Atlanta 
and  Richmond  Air  Line  R.  R.  Co.,  58  Ga., 
488,  1874;  Thompson  v.  Central  R.  R.  and 
Banking  Co.,  54  ib.,  509.    1875. 

440,  —  If  the  mere  fact  that  the  car  upon 
which  an  injured  employe  was  engaged  at 
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the  time  of  his  injury  was  then  off  the  track 
creates  a  presumption  of  negligence  on  the 
part  of  the  company  or  some  of  its  employes, 
it  seems  that  such  presumption  is  rebutted 
where  it  has  been  shown  positively  that  the 
track  was  in  good  order,  the  engine,  cars, 
etc.,  in  good  repair,  and  the  train  properly 
manned,  and  not  run  at  a  dangerous  speed ; 
and  it  is  then  incumbent  on  the  plaintiff  to 
make  further  proof  of  negligence  on  the 
part  of  the  company.  Lockwood  v.  Chicago 
and  Nortlnvestern  By  Co.,  55  Wis.,  50;  6 
Amer.  &  Eng.  R.  R.  Cases,  151.     1883. 

441.  —  To  maintain  an  action  for  damages 
caused  by  the  negligence  of  the  defendant, 
when  there  is  no  wilful  tort,  it- is  incumbent 
upon  the  plaintiff  to  show  that  the  deceased 
was  in  the  exercise  of  ordinary  care  to  avoid 
the  injury  at  the  time  of  the  occurrence. 
Chicago  and  Northwestern  E'y  Co.  v.  Thor- 
soii,  11  Bradwell  (111.),  631.     1883. 

442.  Cattle  chute.  Where  witnesses  for 
the  plaintiff  had  testified  that  a  certain 
"  cattle  chute  "  was  constructed  dangerously 
near  the  track,  the  evidence  offered  by  the 
defendant,  that  persons  had  frequently  rid- 
den past  it  holding  to  the  side  of  the  car,  was 
proper  and  should  have  been  received.  Allen 
V.  Burlington,  Cedar  Rapids  and  Northern 
Ry  Co.,  57  la.,  628,  1883;  5  Amer.  &  Eng. 
E.  R.  Cases,  620. 

443.  Change  of  machinery  after  aMi- 
<lent.  The  admission  of  evidence  to  show 
that  after  an  accident  a  railroad  company 
changed  the  character  of  its  switch  is  error. 
Salters  v.  Delaware  and  Hudson  Canal  Co., 
3  Hun  (N.  Y.),  338.     1874. 

444.  Collisions.  It  is  not  error  for  the 
court  to  admit  testimony  tending  to  show  in- 
competency on  the  part  of  conductors  and 
engine-drivers  of  colliding  trains.  Kansas 
Pacific  Ry  Co.  v.  Salmon,  14  Kans.,  513. 
1875. 

445.  —  The  evidence  considered  in  rela- 
tion to  negligence  in  causing  a  collision. 
Sheehanv.  New  York  Central  and  Hudson 
Miver  R.  R.  Co.,  91  N.  Y.,  333;  13  Amer.  & 
Eng.  R.  R.  Cases,  335.     1883. 

446.  Collision;  railway  crossing.  The 
evidence  considered  in  relation  to  an  injury 
to  an  engine-driver,  by  collision  at  a  railway 
crossing,  and  held  sufficient  to  support  a 
verdict  in  favor  of  his  estate.     Wood  v.  N. 


Y.  Central  and  Hudson  River  R.  R.  Co.,  70 
N.  Y.,  195,  1877;  18  Amer.  R'y  Rep.,  548. 

447.  Contributory  negligence.  Under 
the  evidence  the  question  of  contributory 
negligence  held  to  be  for  the  jury  to  pass 
upon.  Hatfield  v.  Chicago,  Rock  Island  and 
Pacific  R.  R.  Co.,  11  Amer.  &  Eng.  R.  R. 
Cases  (la.),  153.     1883. 

418.  Damages.  The  opinion  of  the  plaint- 
iff that  the  damage  from  the  crushing'  of 
his  hand,  caused  by  the  coupling  of  cars, 
was  in  round  numbers  |10,000  —  the  sum  he 
had  sued  for, —  was  improperly  admitted  as 
evidence  to  the  jury.  What  influence  it 
may  have  had  upon  the  jury,  in  making 
their  verdict,  cannot  be  estimated.  That  it 
had  some  influence  is  certainly  quite  proba- 
ble, though  the  verdict  of  the  jury  was  only 
$3,000,  and  though  no  witness  hut  the 
plaintiff  made  an  estimate  of  the  damage. 
Central  R.  R.  and  Banking  Co.  v.  Kelly,  58 
Ga.,  107,  1877;  16  Amer.  R'y  Rep.,  114. 

449.  Dead-woods.  In  an  action  against  a 
railway  company  for  damages  alleged  to 
have  been  received  through  the  use  of  cars 
with  double  dead-woods,  it  was  competent 
to  introduce  evidence  tending  to  show  the 
advantages  or  disadvantages  of  the  use  of 
cars  constructed  in  this  manner.  Baldwin 
V.  Chicago,  Rock  Island  and  Pacifi-c  R.  R. 
Co.,  50  la.,  680.     1879. 

450.  Declarations  of  employes.  An  em- 
ploye of  a  railway  company  who  saw 
another  employe  killed  by  the  cars  cannot 
affect  the  company  by  his  declarations  made 
immediately  after  the  occurrence,  to  the 
effect  that  the  disaster  was  caused  by  the 
negligence  of  those  in  charge  of  the  train, 
the  speaker  himself  not  being  one  of  the 
number.  Marsh  v.  South  Carolina  R.  R. 
Co.,  56  Ga.,  374.     1876. 

451.  —  In  an  action  by  a  brakeman 
against  the  railway  company  for  an  injury 
received  while  doing  dangerous  work  for 
which  he  had  not  been  hired,  he  can  show 
what  he  said  on  being  ordered  to  perform  it, 
and  that  he  protested  against  the  require- 
ment. Jones  V.  Lake  Shore  and  Michigan 
Southern  R'y  Co.,  49  Mich.,  573,  1883;  8 
Amer.  &  Eng.  R.  R.  Cases,  231. 

452.  —  In  an  action  by  a  brakeman  for 
injuries  received  while  engaged  in  more 
dangerous  work,   which  he    had    been    re- 
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quired  to  do,  it  is  proper  to  allow  a  compe- 
tent witness  to  show  what  the  actual  duties 
of  a  brakeman  were  in  practice,  in  order  to 
find  how  the  additional  duties  differed  there- 
from. But  where  the  witness  himself  was 
hired  as  train  baggageman,  and,  like  plaint- 
iff, had  been  ordered  to  take  part  in  the 
extra  work,  a  question  as  to  whether,  in  his 
opinion,  the  order  called  him  out  of  the  line 
of  his  duty,  was  immaterial.     Ih. 

453.  Defective  machinery.  Neither  the 
amendment  to  the  plaintiff's  declaration, 
nor  the  evidence  offered  in  support  thereof, 
takes  it  without  the  ruling  when  it  was  be- 
fore on  appeal,  and  consequently  the  judg- 
ment refusing  a  new  trial  must  be  reversed. 
Evidence  held  insufficient  to  entitle  plaintiff 
to  recover  on  account  of  defective  ma- 
chinery. Central  R.  B.  Co.  v.  Kenney,  8 
Amer.  &.  Eng.  R.  R.  Cases  (Ga.),  155.     1879. 

454.  —  Where  an  employe  seeks  to  recover 
damages  of  the  company  on  the  grounds 
that  it  was  guilty  of  culpable  negligence  in 
furnishing  for  use  an  engine  so  unmanage- 
able and  so  ill-constructed  as  to  be  unfit  for 
business,  and  in  employing  and  retaining  in 
its  service  an  engine-driver  who  was  un- 
skilful, imprudent  and  reckless,  alleging 
that  these  facts  were  known  to  the  company, 
or  could  have  been  by  the  exercise  of  dili- 
gence, but  of  which  the  plaintiff  was  totally 
ignorant,  and  by  reason  of  one  or  the  other 
of  the  negligent  acts  charged,  he  was  in- 
jured while  in  the  exercise  of  due  care,  it 
was  held  that  he  was  bound  to  show  the 
negligent  acts  charged  by  a  preponderance 
of  evidence,  and  that  the  company  knew  the 
facts,  or  could  have  known  them  by  the  ex- 
ercise of  diligence.  Columbus,  Chicago  and 
Indiana  Central  R'y  Co.  v.  Troesch,  68  111., 
545.     1873. 

455.  —  Where  the  sufficiency  or  safety  of 
a  switch  which  is  claimed  to  have  caused 
the  accident  is  in  issue,  evidence  of  similar 
accidents  resulting  from  the  same  cause  is 
competent.  Such  facts  are  in  the  nature  of 
experiments  to  show  the  actual  condition  of 
the  instrument.  Morse  v.  Minneapolis  and 
St.  Louis  R'y  Co.,  30  Minn.,  465,  18.83;  11 
Amer.  &  Eng.  E,  R.  Cases,  163. 

456.  —  It  is  not  error  to  admit  evidence  as 
to  what  the  superior  employe  said,  or  what 
was  said  to  him,  prior  to  an  accident,  con- 


cerning the  insufficiency  of  the  machinery. 
Such  evidence  is  proper  for  the  purpose  of 
showing  that  the  superior  employe  knew 
that  the  machinery  was  unsafe.  Kansas 
Pacific  R'y  Co.  v.  Little,  19  Kans.,  367.  1877. 
467.  Duty  of  brakeman.  In  an  act'oa 
for  personal  injuries  sustained  by  a  brake- 
man  while  getting  off  a  moving  train  to  turn 
a  switch,  it  was  error  for  witnesses  to  be  al- 
lowed to  testify  that  it  was  "  in  the  line  of 
his  duty  "  for  a  brakeman  to  get  off  over 
the  side  of  the  car  while  the  car  was  in  mo- 
tion. Allen  V.  Burlington,  Cedar  Rapids 
and  Northern  R'y  Co.,  57  la.,  633,  1883;  5 
Amer.  &  Eng.  R.  R.  Cases,  630. 

458.  Engine  running'  backwards.  The 
injury  being  received  while  the  locomotive 
was  running  backward,  the  testimony  of  an 
experienced  engine-driver  respecting  the 
rate  of  speed  of  a  locomotive  running  in 
that  manner  which  was  usually  considered 
safe,  was  held  to  be  competent.  He  was 
also  properly  permitted  to  testify  respecting 
the  effect  of  striking  an  animal  upon  the 
track  by  a  locomotive  running  backward. 
Cooper  V.  Central  R.  R.  Co.  of  Iowa,  4t  la., 
134.     1876. 

459.  Experts.  In  an  action  to  recover  for 
personal  injury  received  by  the  plaintiff 
while  coupling  cars,  upon  the  question 
whether  the  plaintiff  used  due  care,  or  acted 
imprudently,  it  is  error  to  adnjiit  in  evidence 
the  opinions  of  witnesses  engaged  in  the 
same  business,  as  no  question  of  science, 
skill  or  trade  is  involved.  The  facts  only 
should  be  proved  in  such  a  case,  and  leave 
the  jury  to  determine  whether  due  care  was 
used,  uninfluenced  by  the  opinions  of  others. 
Hopkins  v.  Indianapolis  and  St.  Louis  R. 
R.  Co.,  78  111.,  ,33.     1875. 

460.  Family  and  poverty  of  injured 
party.  It  is  error  to  admit  evidence  that 
the  plaintiff  had  a  family  and  was  unable 
to  support  them  by  his  labor  since  the  in- 
jury. Pittsburgh,  Ft.  Wayne  and  Chicago 
R'y  Co.  V.  Powers,  74  111.,  841.    1874. 

461.  —  Although  the  plaintiff  may  show 
the  nature  of  his  business  and  the  value  of 
his  services  in  conducting  it  as  grounds  for 
estimating  damages,  yet  his  wealth  or  pov- 
erty is  an  immaterial  issue.  Missouri  Pacifio 
R.  R.  Co.  V.  Lyde,  57  Tex.,  505,  1833;  11 
Amer.  &  Eng.  li.  R.  Cases,  188. 
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462.  Flag:gring  train.  Evidence  consid- 
ered in  relation  to  negligence  in  flagging  a 
train.  Mann  v.  Delaware  and  Hudson  Canal 
Co.,  12  Amer.  &  Eng.  R.  R.  Cases,  199;  91 
N.  Y.,  495.     1883. 

4C3.  Incsmpetence  of  employe.  "Where 
an  employer  has  shown  due  care  in  the 
selection  of  his  employes,  no  presumption  of 
unfitness  of  the  latter  arises  afterv\?ards ;  but 
if  it  appears  that  an  employe  has  been  re- 
peatedly guilty  of  carelessness  or  incom- 
petency, it  is  for  the  jury  to  determine 
whether  the  employer  knew  of  it,  or  would 
have  known  of  it  if  he  had  exercised  ordi- 
nary care.  Michigan  Central  B.  B.  Co.  v. 
Gilbert,  46  Mich.,  176,  1881 ;  3  Amer.  &  Eng. 
E.  E.  Cases,  330. 

464.  —  Evidence  of  prior  acts  and  conduct 
of  the  employe  on  specific  occasions,  show- 
ing negligence  and  carelessness  on  his  part, 
is  proper  in  connection  with  proof  charging 
the  general  agent  with  knowledge  thereof. 
Bmilec  V.  New  York  and  Harlem  JR.  JR.  Co., 
69  N.  Y,  856.     1874, 

465.  —  A  recovery  was  sought  on  the 
grounds  only  that  defendant  employed  an 
engine-driver  who  was  old,  near-sighted, 
and  unacquainted  with  the  road,  and  by 
reason  of  such  defects  incompetent,  and  that 
a  brake  upon  one  of  the  cars  was  defective, 
which  incompetency  and  defect  were  alleged 
to  have  caused  the  injury  complained  of. 
Held,  to  be  error  to  have  allowed  proof  of 
the  fact  that,  after  the  action  complained 
of  had  occurred,  the  engine-driver  ran  his 
freight  train  without  a  brakeman  a  distance 
of  several  miles,  and  ran  the  engine  off  the 
track.  Ransier  v.  Minneapolis  and  St.  Louis 
By  Co.,  30  Minn.,  215,  1883;  11  Amer.  & 
Eng.  E.  R.  Cases,  617. 

46G.  —  In  a  suit  against  a  railway  com- 
pany for  the  death  of  an  engine-driver  in 
consequence  of  a  collision  resulting  from  the 
yard-master's  negligence  in  sending  him  out 
when  a  coming  train  was  past  due,  it  was 
hold  that,  as  bearing  upon  the  competency  of 
the  yard-master,  questions  as  to  the  number 
•of  tracks  in  the  yard,  the  number  of  engines 
ordinarily  employed  in  switching,  the  aver- 
age number  of  freight  trains  in  the  yard, 
and  like  questions,  were  relevant  as  tending 
to  show  the  character  and  importance  of 
the  work  the  yard-master  had  charge  of, 


and  the  need  of  experience  and  skill.  Micli- 
igan  Central  B.  B.  Co.  v.  Oilbert,  46  Mich., 
176,  1881 ;  3  Amer.  &  Eng.  R.  R.  Cases,  230. 

467.  —  Evidence  that  an  employe  is  hasty, 
passionate  and  excitable  does  not  of  itself 
necessarily  show  that  he  is  unfit  for  the  posi- 
tion of  yard-master ;  nor  does  the  mere  fact 
that  he  has  sent  an  engine  upon  the  track 
when  a  coming  train  was  overdue  conclu- 
sively show  that  the  company  was  negligent 
in  keeping  him  in  its  service,  since  he  might 
have  had  information  showing  that  the  train 
would  not  arri^re  for  some  time.    lb. 

468.  —  An  engine-driver's  opinion  that  if. 
he  had  obeyed  the  order  of  the  yard-master 
to  place  his  engine  on  the  main  line  when  a 
coming  train  was  overdue,  he  would  have  . 
gotten  into  trouble,  is  inadmissible  to  show 
that  the  company  was  negligent  in  keeping 
the  yard-master  in  its  employment,  unless 
the  case  had  been  brought  to  the  knowledge 
of  the  company  officers.     lb. 

489.  —  habits  of  intoxication.  In  an  ac- 
tion to  recover  damages  for  the  death  of  an 
employe  caused  by  the  negligence  of  A. ,  a 
co-employe,  competent  at  the  time  of  his 
employment,  but  who  subsequently  became 
unfitted  to  discharge  his  duties  in  conse- 
quence of  habits  of  intoxication,  evidence 
was  received,  under  objection,  that  the  di- 
vision superintendent  of  the  road,  at  one 
time,  speaking  of  A..,  said  that  he  must  quit 
drinking;  also  the  said  superintendent  was 
permitted  to  testify  that  he  at  one  time  told 

A.  he  had  heard  that  he  had  been  off  on  a 
spree  drinking,  which  A.  did  not  deny,  and 
the  witness  reprimanded  him  for  it.  Held, 
no  error;  that  the  former  evidence  was 
proper  as  showing  notice  or  knowledge,  and 
the  latter  as  the  declaration  of  an  agent 
within  the  scope  of  his  agency.  Chapman 
V.  Erie  By  Co.,  55  N.  Y.,  579,  1874;  7  Amer. 
R'y  Rep.,  3.57. 

470.  Life-tables.  Tables  proved  to  have 
be^  used  by  life  insurance  companies  by  one 
who  had  been  in  the  business  for  years, 
though  not  claiming  to  be  an  expert  as  to 
the  tables,  are  admissible  to  show  the  prob- 
abilities of  the  duration  of  life.     Central  B. 

B.  Co.  V.  Bichards,  63  Ga.,  306.     1879. 
[See  Evidence,  p.  404.] 

471.  Malice.  In  a  suit  for  damages  for 
personal  injuries,  brought  by  a  brakeman 
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against  a  railway  company,  in  which  the  un- 
skilfulness  and  incompetency  of  the  engineer 
were  charged  as  causes  of  the  injury,  the 
court  admitted  in  evidence  the  declarations 
of  the  engineer  to  the  plaintiff,  to  the  effect 
that  he  would  as  soon  run  over  him  as  not. 
Held,  that  the  evidence  was  admissible,  as  a 
circumstance  showing  the  want  of  care  on 
the  part  of  the  company  in  the  selection  of 
its  engineer,  but  it  should  have  been  so  re- 
stricted by  appropriate  instructions  to  the 
jury.  The  personal  malice  indicated  by  the 
declaration,  if  the  cause  of  the  injury, 
would  not  render  the  company  liable  for 
actual  damages  thus  inflicted  on  a  fellow- 
servant,  and  the  jury  should  have  been  so  in- 
structed. Houston  and  Texas  Central  B,  R. 
Co.  V.  Willie,  53  Tex.,  318,  1880;  5  Amer.  & 
Eno;.  R.  R.  Cases,  541. 

472.  Negligence.  The  fact  that  the  plaint- 
iff was  hurt  without  his  own  fault  or  negli- 
gence does  not  of  itself  entitle  him  to  re- 
cover, as  it  must  further  appear  that  the 
defendant  is  legally  chargeable  with  the  in- 
jury. Henry  v..  Lake  Shore  and  Michigan 
Southern  R'y  Co.,  49  Mich.,  495,  1883;  8 
Amer.  &  Eng.  R.  R.  Cases,  110. 

473.  —  It  is  error  to  submit  a  question  of 
negligence  to  the  jury  where  the  evidence 
does  not  tend  to  show  such  negligence. 
Booth  V.  Boston  and  Albany  R.  R.  Co.,  67 
N.  Y.,  593.     1876. 

474.  — The  nature  of  the  business  deter- 
mines whetlier  the  degree  of  care  exercised 
by  employes  is  such  as  the  law  requires. 
Michigan  Central  R.  R.  Co.  v.  Gilbert,  40 
Mich.,  176,  1881 ;  2  Amer.  &  Eng.  R.  R.  Cases, 
330. 

475.  Opinions.  In  an  action  by  ah  em- 
ploye to  recover  from  a  railway  company 
for  personal  injuries,  the  opinions  of  wit- 
nesses as  to  whether  certain  acts  of  the 
plaintiff  were  negligent,  or  as  to  what  he 
ought  to  have  done  tinder  certain  circum- 
stances, are  not  competent.  Evidence  to 
establish  contributory  negligence  should  be 
confined  to  showing  the  custom  of  employes, 
or  the  danger  of  attending  a  certain  course 
of  action.  MeKean  v.  Burlington,  Cedar 
Rapids  and  Northern  R'y  Co.,  5 j  la.,  193. 
1880. 

476.  Overloading  grain  floor.  Bvidencu 
of  negligence  in  overloading  a  floor  with 


grain,  whereby  it  fell  and  ihjured  the  plaint- 
iff, considered,  and  lield  wholly  insufficient. 
Dillon  V.  Sixth  Avenue  R.  R.  Co.,  48  N.  Y. 
Superior  Ct.,  383.  1883.  For  plea  of  coni- 
promise  in  the  case,  see  Same  v.  Same,  46 
ib.,  31.    1880. 

477.  Parent  and  child.  In  a  suit  for 
damages  against  a  railway  company  by  a 
mother  for  killing  her  minor  son,  whilst  in 
its  employment  as  a  brakeman,  the  court 
excluded  her  testimony  to  the  effect  that 
she  remonstrated  with  the  son  about  his 
acting  as  brakeraan,  and  also  her  answer  to 
a  question  what  she  said  on  that  subject. 
Held,  that  the  mother  having  already  testi- 
fied that  she  had  not  at  any  time  consented 
to  his  employment,  what  she  said  to  him 
would  have  been  immaterial  as  to  the  fact 
of  the  consent,  and  inadmissible  to  ohai-g© 
the  company  with  notice  of  her  objection, 
because  not  made  in  the  presence  or, with 
the  knowledge  of  any  of  its  officers.  Ham- 
ilton V.  Galveston,  Harrisburg  and  San  An- 
tonio R'y  Co.,  54  Tex.,  556,  1S81;  4  Amer.  & 
Eilg.  R.  R.  Cases,  538. 

478.  Rnnning  switCli.  Where,  in  an 
action  against  a  railway  company  for  dam- 
ages for  personal  injuries,  a  rule  of  the 
company  prohibiting  running  switches  was 
permitted  to  be  introduced,  and  the  evidence 
showed  that  the  injury  was  not  caused  by 
an  attempt  to  make  a  running  switch,  held, 
that,  under  the  circumstances,  the  introduc- 
tion of  the  rule  constituted  prejudicial  en-or. 
Jeffrey  v.  Keokuk  and  Des  Moines  R.  R.  Co., 
51  la.,  439.     1879. 

479.  Sufficiency.  Sufficiency  of  the  evi- 
dence to  sustain  the  verdict  determined. 
Bunnell  v.  St.  Paul,  Minneapolis  and  Mani- 
toba R'y  Co.,  29  Minn.,  305,  1883;  Hays  v. 
Pennsylvania  R.  R.  Co.,  43  N.  J.  Law,  446, 
1880 ;  Lake  Erie  and  Western  R'y  Co.  v.  Ever- 
ett, 86  Ind.,  339,  1883;  11  Amer.  &  Eng.  R. 
R.  Cases,  321. 

480.  —  Evidence  held  sufficient  to  justify 
the  direction  of  a  verdict  for  defendant. 
Skellenger  v.  Chicago  and  Northwestern  B'y 
Co.,  13  Amer.  &  Eng.  R.  R.  Cases  (la.),  306, 
1883;  Williams  v.  Atchison,  Topeha  and 
Santa  Fe  R.  R.  Co.,  33  Kans.,  117,  1879. 

481.  —  Where  there  is  evidence  in  any 
degree  tending  to  establish  the  cause  of  ac- 
tion, the  case  must  be  left  to  the  determina- 
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tion  of  the  jury.  Way  v.  Illinois  Central 
B.  R.  Co.,  35  la.,  585,  1873;  5  4.mer.  R'y 
Eep.,  309. 

482.  —  An  action  cannot  be  maintained 
against  a  railway  company  for  personal  in- 
juries occasioned  to  a  brakeman  in  its  em- 
ploy, by  falling  from  a  moving  train,  and 
resulting  in  death,  if  the  evidence  wholly 
fails  to  show  how  he  fell,  what  he  was 
doing  at  the  time,  whether  his  death  was 
instantaneous,  or  whether  be  endured  any 
conscious  suffering  before  his  death.  Cor- 
coran V.  Boston  and  Albany  R'y  Co.,  12 
Araer.  &  Eng.  R.  R.  Cases,  236,  18S3;  133 
Mass.,  507. 

483.  —  Evidence  considered,  and  held  suf- 
ficient to  sustain  a  verdict  for  the  plaintiff, 
who  was  injured  in  hurriedly  attempting  to 
get  upon  a  gravel  train.  Boyle  v.  Chicago, 
Bock  Island  and  Pacific  R.  R.  Co.,  56  la., 
765,  1S81;  2  Amev.  &  Eng.  R.  R.  Cases,  334. 

4S4.  Warning  to  employe.  Where  the 
question  is  in  respect  to  the  fault  of  the 
husband  of  plaintiff,  for  whose  homicide 
she  sued,  or  that  of  the  engine-driver,  warn- 
ings of  the  engine-driver  to  the  conductor, 
who  was  the  deceased  husband,  in  regard  to 
his  imprudence  in  transactions  similar  to 
that  which  resulted  in  his  death,  are  admis- 
sible in  evidence.  Central  R.  R.  and  Bank- 
ing Co.  V.  Sears,  59  Ga.,  436.     1877. 

VIII.  Pleading. 

485.  Company  located  in  two  states. 
The  plaintiff  brought  suit  for  damages  re- 
sulting from  injuries  received  on  the  Mem- 
phis and  Charleston  Railroad,  which  was 
chartered  in  Tennessee,  and  lies  partly  in 
that  state  and  partly  in  others.  The  decla- 
ration avers  a  substantial  cause  of  action 
under  the  Tennessee  statute,  but  fails  to 
allege  that  the  injuries  were  committed  in 
Tennessee.  Held,  that  it  was  not  necessary 
to  allege  that  the  accident  occurred  in  Ten- 
nessee. The  court  knows  judicially  that  the 
road  lies  partly  in  Tennessee ;  and  if  the  ac- 
cident occurred  in  another  state,  it  may  be 
shown  on  the  trial.  Hobbs  v.  Memphis  and 
Charleston  R.  R.  Co.,  9  Heiskell  (Tenn.),  873, 
1873;  13  ib.,  526,  1873.  See  19  Amer.  R'y 
Rep,,  331. 


48G.  Contributory  negligence.  The  aver- 
ments of  a  petition  to  recover  for  personal 
injuries  considered,  and  held  not  to  show 
contributory  negligence.  Luby  v.  Chicago, 
Rock  Island  and  Pacific  R.  R.  Co.,  53  la., 
168.     1879.   - 

487.  —  Pleading  examined,  and  held  not  tO' 
show  contributory  negligence.  Hulehan  v. 
Crreen  Bay,  etc.,  R'y  Co.,  13  Amer.  &  Eng. 
R.  R.  Cases,  308  (Wis.).     1883. 

488.  —  To  an  action  brought  by  the  ad- 
ministratrix of  a  servant,  against  his 
employers,  for  injuries  sustained  through 
the  defendants'  negligence,  the  defendants 
pleaded  "that  the  wounding  and  bruising 
were  caused  in  part  by  the  negligence  of  the 
said  servant.''  Held,  a  bad  plea.  The  plea 
should  have  averred  that  the  servant's  neg- 
lect contributed  to  the  injury.  Vaughan  v. 
Cork  and  Youghal  R.  R.  Co.,  13  Irish  Com- 
mon Law,  297.     1860. 

489.  —  A  complaint  which  fails  to  allege 
that  there  was  no  negligence  on  the  part  of 
the  injured  employe  is  bad  on  demun-er. 
Hildebrand  v.  Toledo,  Waba.ih  and  Western 
R'y  Co.,  47  Ind.,  399,  1874;  Jackson  v.  In- 
dianapolis and  St.  Louis  R.  R.  Co.,  47  ib., 
454.  1874. 

490.  Decreased  ability  to  labor.  Where 
a  declaration  in  a  suit  against  a  railway 
company  on  account  of  a  physical  injury 
alleged  that  plaintiff  was  employed  as  a 
train-hand  on  -the  defendants'  freight  train, 
that  by  the  negligence  of  other  employes 
the  accident  occurred  (describing  it),  by 
which  his  fingers  and  a  portion  of  his  hand 
were  so  mashed  as  to  necessitate  amputation, 
and  that  his  capacity  to  labor  and  earn 
money  was  thereby  permanently  diminished 
one  half,  evidence  as  to  plaintiff's  age  and 
capacity  to  labor  was  admissible  without 
more  specific  allegations  in  regard  to  them. 
Atlanta  and  West  Point  R.  R  Co.  v.  John- 
son, 66  Ga.,  359.     1881. 

491.  Defective  machinery.  In  an  action 
against  a  railway  company  by  an  employe, 
to  recover  for  an  injury  sustained  by  the  use 
of  defective  machinery,  the  bui-den  of  proof, 
when  the  complaint  is  denied,  is  up"bn  the 
plaintiff,  not  only  to  prove  negligence  on  the 
part  of  the  company,  but  to'  prove  the  want 
of  it  on  his  own  part ;  therefore,  no  error  is 
committed    in    sustaining   a    demurrer    to 
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special  paragraphs  of  an  answer  which  allege 
matters  merely  tending  to  show  contributory 
negligence,  as  such  matters  may  be  proved 
under  tlie  general  denial.  Louisville  and 
Nashville  R.  R.  Co.  v.  Orr,  84  Ind.,  50,  18a2; 
S  Amer.  &  Eng.  R.  R.  Cases,  94. 

492.  —  An  allegation  that  the  defendant's 
officers  and  agents  negligently  directed 
plaintiff  to  make  a  coupling  between  cars  of 
a  different  height,  which  required  for  the 
purpose  a  crooked  link,  without  providing 
such  link,  as  he  had  requested  them  to  do 
for  the  proper  discharge  of  his  duties,  set 
out,  in  connection  with  an  averment  of 
plaintiff's  own  care  and  diligence,  shows  a 
cause  of  action  against  the  defendant.  Con- 
way V.  Illinois  Central  R.  R.  Co.,  50  la., 
465.     1879. 

493.  Defectire  roadway.  Where  an  ac- 
tion for  damages  against  a  railroad  company 
is  grounded  on  an  alleged  defect  in  construc- 
tion of  the  engine,  plaintiff  cannot  recover 
for  an  injury  resulting  from  a  defect  in  the 
track.  Buffington  v.  Atlantic  and  Pacifle  R. 
R.  Co..  U  Mo.,  2^8.  1876.  See,  aJso,  Wald- 
hier  v.  Hannibal  and  St.  Joseph  R.  R.  Co. , 
71  ib.,  514.  1880;  Price  v.  St.  Louis,  Kansas 
City  and  Northern  R'y  Co.,  73  ib.,  414,  1880, 

494.  —  A  petition  which  alleges  that  de- 
fendant, a  railroad  company,  negligently 
and  carelessly  permitted  a  loose  iron  rail  to 
remain  upon  the  path  along-side  the  track 
used  by  switchmen  in  the  necessary  dis- 
charge of  their  duties,  is  not  defective  by 
reason  of  the  omission  to  allege  that  defend- 
ant had  knowledge,  or  by  ordinary  attention 
to  its  duties  would  have  known,  that  the  rail 
lay  upon  the  path.  The  omitted  statement 
is  substantially  contained  in  the  allegation 
made.  Hall  v.  Missouri  Paxiific  R/y  Co.,  74 
iio.,  398,  1881;  8  Amer.  &  Eng.  R.  R.  Cases, 
106. 

495.  Laws  of  sister  state.  Where,  in  an 
action  brought  in  Ohio  against  a  master  by  a 
servant,  for  an  injury  sustained  in  another 
state  through  the  negligence  of  a  superior 
servant  while  engaged  in  the  same  service, 
and  the  answer  merely  stated  that,  by  the 
law  of  that  state,  the  seKant  lias  no  action 
against  the  mast«r  for  the  negligence  of  his 
fellow-Sf rvant,  held,  that  the  answer  fails  to 
meet  the  case,  in  not  stating  what  the  law  of 
that  state  was,  when  the  negligence  com- 


plained of  is  that  of  a  superior  servant,  and 
that  a  demurrer  to  the  answer  may,  for  that 
reason,  be  sustained.  Pittsburgh,  Ft.  Wayne 
and'  Chicago  R'y  Co.  v.  Lewis,  83  Ohio  St., 
196.     1877. 

496.  Neglect  of  co-employes ;  water  car- 
rier. A  person  employed  on  a  construction 
train  to  carry  water  for  the  men  working 
with  the  train,  and  to  gather  up  tools  and  put 
them  in  the  caboose  or  tool  car,  is  within  the 
statute  making  railroad  companies  liable  to 
their  employes  for  injuries  resulting  from 
the  negligence  of  co-employes.  Missouri 
Pacifle  R'y  Co.  v.  Haley,  35  Kans.,  35,  1881; 
5  Amer.  &  Eng.  R.  R.  Cases,  594. 

497.  Negligence.  A  complaint  against  a 
railway  company  for  injury  to  the  person  of 
an  employe,  charging  the  negligence  by 
which  the  plaintiff  was  injured  directly  upon 
the  defendant,  and  not  merely  upon  its  em- 
ployes, is  sufficient  on  demurrer;  and  evi- 
dence may  be  introduced  thereunder  of  any 
acts  or  circumstances  of  negligence  on  the 
part  of  the  defendant,  in  the  running  of  the 
engine  causing  the  injury.  Ohio  and  Missis- 
sippi R'y  Co.  V.  Collarn,  73  Ind.,  361,  1881;  5 
Amer.  &  feng.  R.  R.  Cases.  554. 

498.  SnfBciency,  Pleadings,  in  an  action 
by  an  employe,  examined.  Pugh  v.  Winona 
and  St.  Peter  R.  R.  Co.,  39  Minn.,  800,  188 J; 
8  Amer.  &  Eng.  R.  R.  Cases,  183. 

499.  —  A  complaint  against  a  railway 
company,  in  an  action  for  per.sonal  injury  to 
an  employe,  causing  death,  which  charges 
that  the  company  itself,  by  its  negligence 
and  unskilfulness  in  the  management,  etc., 
of  its  engines  and  cars,  etc. ,  caused  the  injury 
complained  of,  without  any  fault  of  the  de- 
ceased, does  not  raise  the  question  of  the 
liability  of  tlie  company  for  the  negligence 
of  its  employes  by  which  a  fellow-servant 
is  killed  or  injured,  and  is  good  on  demur- 
rer. Hildebrand  v.  Toledo,  Wabash  and 
Western  Ky  Co.,  47  Ind.,  899.    1874. 

500.  —  The  declaration  alleging  that 
plaintiff,  "  in  his  body,  was  violently  and 
grievously  bruised,  mangled  and  broken,  to 
wit,  in  and  upon  his  head,  arms,  legs  and 
body,  and  particularly  as  to  the  serious  in- 
jury and  wounding  of  his  internal  vital  or- 
gans," such  allegation  is  sufficient  to  permit 
testimony  of  injury  to  kidneys,  urinary  or- 
gans, bloody  urinal  discharges,  and  injury 
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to  the  nervous  system.  Central  B.  B.  Co. 
V.  Mitchell,  63  Ga.,  173,  1879;  1  Amer.  & 
Eng.  R.  R.  Cases,  ,145. 

501.  Uncertainty.  Uncertainty  in  the 
aillegation  of  negligence  in  a  complaint 
is  a  defect  that;  cannot  be  reached  by  de- 
jnurrer,  but  by  motion  to  make  specific. 
Ohio  and  Mississippi  B'y  Co.  v.  Collarn,  73 
Ind.,  361,  1881 ;  5  Amer.  &  Eng.  R,  R.  Cases, 
554. 

602.  —  In  an  action  for  damages  for  in- 
juries to  th,e  person,  by  a  carpenter  em- 
ployed by  a  railway  company,  the  allegation 
in  the  petition  that  the  injury  was  received 
while  riding  on  a  "push-car  or  hand-car"  is 
not  Buflftcient.  Swch  petition  is  defective 
for  uncertainty,  and  a  demun-er  to  it  will  be 
sustained.  JpHer  v.  Union  Facifia  J^'y  Co., 
8  McCrary  (U.  S.  C.  C),  87.     1880. 

603.  Tavlance.  In  a  suit  brought  by  an 
employe  of  a  railway  company,  to  recover 
for.  injury  sustained  while  in  the  discharge 
of  his  duty,  the  negligence  charged  was  the 
moving  of  a  car  under  which  the  plaintiff 
was  at  work,  without  notice  or  warning. 
The  proof  showed  that  the  negligence  in  not 
giving  notice  or  warning  of  the  moving  of 
the  car  was  attributable  to  the  foreman 
under  whose  control  the  plaintiff  was  work- 
ing and  not  to  those  engaged  in  moving  the 
car.  Held,  that  the  case  was  not  one  of  a 
lailure  of  proof,  uiider  §  133  of  the  Code, 
but,  at  most,  of  variance,  under  §§  181  and 
182.  iafce  Sh.ore  and  Michigan '  Southern 
B'y  Co.  V.  Lavalley,  36  Oliio  St.,  231,  1880;  5 
Ainer.  &  Eng.  R.  R.  Cases,  549. 

504.  —  Adhere  a  petition  claimed  to  re- 
cover of  a,  railway  company  for  a  personal 
ifljury  caused  by  the  negligent  acts  of  co- 
leniployes,  which  acts  were  set  out,  it  was 
held  erroneous  to  refuse  to  instruct  the  jury 
that  negligence  must  be  proved  in  the  man- 
ner alleged  tp  authorize  a  recovery.  Manuel 
».  Chicago,  Bock  Island  and  Pacific  B.  B. 
Co.,  56  la.,  655,  1881;  5  Amer.  &  Eng.  R.  R, 
Cases,  588. 

505.  —  "Where  the  allegation  in  a  petition 
is  that  the  plaintiff  received  the  injuries 
complained  of  through  the  negligence  of  the 
company  in  having  and  using  defective  ma- 
chinery, and  in  running  and  managing  it^ 
railway  and  cars,  and  the  proof  is  that  the 
injury  was  occasioned  by  a  broken  frog,  the 
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plaintiff  cannot  recover.  Waldhier  v.  Han^ 
nibal  and  St.  Joseph  B.  B.  Cd.,  2  Amer.  & 
Eng.  R.  R.  Cases  (Mo.),  146,  1880;  71  Mo., 
614. 

IX.  St4.ttjtoey  liabilitt. 

600.  Colorado.  The  rule  of  the  common 
law,  that  an  employe  assumes  all  the  ordi- 
nary risks  of  his  service,  including  those  risks 
which  arise  from  the  negligence  of  other 
employes  of  the  same  master  in  the  same 
employment,  is  not  abrogated  by  the  statute 
(General  Laws,  p.  342) ;  and  Jield,  that  the 
words  "any  person"  do  not  include  em- 
ployes of  the  same  master  injured  by  the 
negligence  of  a  co-employe  wh  ile  actipg  in  the 
common  employment.  Atchison,  Topeka 
and  Santa  Fe  B.  B.  Co.  v.  Farrow,  6  Colo., 
498,  1883;  11  Amer.  &  Eng.  R.  R.  Cases, 
239. 

507.  Cfeorgia.  If  it  appears  that  both 
parties  were  guUty  of  negligence,  and  that 
the  person  injured  could  not,  by  ordinary 
care  and  diligence,  have  avoided  the  conse- 
quencep  to  himself  of  the  negligence  of  the 
company  or  its  a,gents,  he  may  recover,  but 
the  jury  should  lessen  the  damages  in  pro- 
portion to  the  negligence  and  want  of  ordi- 
nary care  of  the  injured  party.  Code,  §§  2083, 
3034.  Atlanta  and  Bichmond  Air  Line  B'y 
Co.  V.  Ayers,  53  Ga.,  13.     1874. 

508.  —  A  workman  employed  by  a  rail- 
I'oad  company  to  do  the  work  of  an  ordinary 
laborer  on  its  track,  and  who  is  injured 
while  he  is  being  carried  on  a  train  of  the 
company  from  the  place  of  his  work  to  th(e 
camp  where  he  stays  at  night,  comes  within 
the  provisions  of  §§  2083  and  3034  of  the 
Code,  so  far  as  his  right  to  recover  damages 
for  the  injury  is  affected  by  the,  question  of 
negligence  on  his  part.    lb. 

509.  —  The  presumption  of  negligence 
under  the  statute  applies  equally  to  all  the 
employes  of  the  corporation,  including  the 
employe  who  ha.s  been  injured-  Atlanta 
and  Bichmond  Air  Line  B'y  Co.  v.  Campbell, 
56  Ga.,  586.     1876. 

610.  —  If  an  employe  of  a  ra,ilway  com- 
pany be  injured  without  fault  or  negligence 
on  his  part,  through  the  negligence  of  an- 
other empjoye,  he  may  recover  under  the 
Georgia  Code.    Baker  v.  Western  and  At- 
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lantic  R.  R.  Co.,  68  Ga.,  699,  1883;  Georgia 
R.  R.  and  banking  Co.  v.  Goldwire,  56  ib., 
196,  1876. 

511.  —  A  railway  company  is  liable  for 
injui-ies  to  the  person  of  an  employe  by  the 
negligence  or  misconduct  of  other  employes 
of  the  company,  whether  such  injuries  are 
connected  with  the  running  of  trains  or 
otherwise.  Thompson  v.  Central  R.  R.  and 
Banking  Co.,  54  Ga.,  509.     1875. 

612.  —  The  ])resumption  of  law,  that  the 
plaintiff's  husband,  being  an  employe,  is 
without  fault,  arises  only  when  he  is  discon- 
nected with  duties  about  the  particular  busi- 
ness which  resulted  in  his  hurt ;  if  he  him- 
self was  engaged  in  the  very  act  which  re- 
sulted in  his  death,  no  such  presumption 
will  arise,  but  the  onus  is  tipon  the  plaintiff 
to  show  either  that  her  husband  was  without 
fault,  or  that  the  company's  other  employes 
were  at  fault,  before  the  onus  is  shifted  on 
the  company  to  defend.  Central  R.  R.  and 
Banking  Co.  v.  Sears,  59  Ga.,  436,  1877;  18 
Amer.  R'y  Eep.,  100. 

613.  Great  Britain.  H.,  who  was  in  the 
employ  of  the  railway  company  as  a  "cap- 
stan-man," without  giving  the  usual  warn- 
ing, propelled  a  series  of  trucks  along  a  line 
of  rails  in  a  goods  station,  and  injured  the 
plaintiff,  who  was  engaged  in  similar  work 
at  the  other  end  of  the  line  about  one  hun- 
dred yards  off.  The  capstan  was  set  in  mo- 
tion by  hydraulic  power  communicated  to  it 
by  H.  from  a  stationary  engine  at  a  distance. 
Held,  that  there  was  evidence  to  warrant 
the  jury  in  finding  tliat  H.  was  a  person 
who  had  the  charge  or  control  of  "  a  train 
upon  a  railway  "  under  s.  1,  sub-s.  5,  of  the 
JEmployers'  Liability  Act,  1830  (43  and  44 
Vict.,  c.  48).  Cox  V.  Great  Western  R'y  Co., 
Law  Reports,  9  Queen's  Bench  Division,  106, 
188a ;  6  Amer.  &  Eng.  R.  R.  Cases,  485. 

614.  —  An  employe  engaged  in  the  signal 
department,  whose  duty  it  was  to  clean,  oil 
and  adjust  the  points  and  wires,  is  not  an  em- 
ploye "  having  charge  or  control,"  within 
the  meaning  of  the  Employers'  Liability  Act 
of  1880.  The  corporation  is  not  therefore 
liable  to  an  engine-driver  for  the  negligence 
of  such  employe.  Gibbs  v.  Great  Western 
R'y  Co.,  Law  Reports,  11  Queen's  Bench  Di- 
vision, 33,  1S83;  11  Amer.  &  Eng.  R.  R. 
Cases,  335. 


616.  Iowa.  The  provisions  of  §  1307  of 
the  Code,  rendering  railway  companies  lia- 
ble to  their  employes  for  injuries  resulting 
from  the  negligence  of  their  co-employes, 
apply  only  to  accidents  growing  out  of  the 
use  and  operation  of  their  roads.'  Schroeder 
V.  Chicago,  Rock  Island  and  Pacific  R.  B. 
Co.,  41  la.,  344,  1875;  14  Amer.  R'y  Rep., 
359. 

516.  —  Whether  or  not  the  character  of 
plaintiff's  employment  brings  him  within 
the  provisions  of  that  section  is  a  question 
of  fact  for  the  jury.     Ib. 

617.  —  The  statute  rendering  railway 
companies  liable  for  accidents  caused  by  the 
negligence  of  co-employes  doe?  not  extend 
beyond  persons  engaged  in  the  business  of 
operating  railways,  and  is  not  intended  to 
embrace  all  persons  who  are  employed  by 
the  corporation,  without  regard  to  their  em- 
ployment. Potter  V.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.,  46  la.,  899,  1877;  16 
Amer.  R'y  Rep.,  57. 

618.  —  Whether  or  not  the  negligence  of 
the  superintendent  of  a  repair  shop  was  the 
negligence  of  the  company  was  a  mixed 
question  of  law  and  fact  to  be  determined 
by  the  jury,  under  proper  instructions  of  the 
court.    Ib. 

519.  —  The  opening  and  shutting  of  the 
doors  of  a  round-house  is  not  connected 
with  the  use  and  operation  of  a  railway 
within  the  meaning  of  §  1807  of  the  Code. 
Malone  v.  Burlington,  Cedar  Rapids  and 
Northern  R'y  Co.,  11  Amer.  &  Eng.  R.  E. 
Cases  (la.),  165.     1883. 

520.  —  A  person  employed  as '  a  section 
hand,  whose  duty  it  is,  with  others,  to  keep 
a  certain  distance  of  the  railway  in  repair, 
and  to  go  with  them  on  the  track  in  a  hand- 
car for  that  purpose,  is  within  the  statute 
making  the  railway  companies  liable  to  their 
employes  for 'injuries  resulting  from  negli- 
gence of  co-employes.  Frandsen  v.  Chicago, 
Rock  Island  and  Pacific  R.  R.  Co.,  38  la., 
873.     1873. 

621.  —  To  entitle  an  employe  of  a  railway 
company  to  recover  for  personal  injuries  in- 
flicted through  the  negligence  of  a  co-em- 
ploye, it  must  be  shown  that  his  employment 
was  connected  with  the  opei'ation  of  the  rail- 
way. Code,  §1307.  Where  plaintiff's  petition 
failed  to  aver,  and  the  evidence  failed  to 
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show,  that  he  was  anything  more  than  a  sec- 
tion hand,  and  that,  wlien  injured,  he  was 
engaged  in  loading  a  car,  held,  that  this  serv- 
ice did  not  pertain  to  the  operation  of  the 
road,  and  that  he  could  not  recover  for  in- 
jury caused  by  the  negligence  of  his  co- 
employe.  Smith  V.  Burlington,  Cedar  Rapids 
and  Northern  R'y  Co.,  59  la.,  73,  1883;  6 
Amer.  &  Eng.  R.  R.  Cases,  149. 

522.  —  An  employe  who  stands  in  the  re- 
lation of  vice-principal  to  the  men  under  his 
control  is  an  employe  within  the  meaning  of 
§  1307  of  the  Code,  and  can  recover  of  a  rail- 
way company  by  reason  of  the  negligence  of 
the  men  selected  by  himself,  and  whom  he 
may  discharge  or  retain  in  his  employment 
(or  the  employment  of  the  company),  as  he 
sees  fit.  It  is'not  provided  that  the  negligent 
and  the  injured  employe  shall  be  co-employes 
in  the  same  general  employment  in  the  sense 
that  they  must  be  equal  in  power  and  au- 
thority. All  that  is  required  is  tMat  both 
shall  be  employes  of  the  corporation.  Houser 
V.  Chicago,  Book  Island  and  Pacific  B.  R. 
Co.,  8  Amer.  &  Eng.  R.  R.  Cases  (la.),  500. 
1883. 

523.  —  gravel  pits.  Where,  in  an  action 
for  damages  for  personal  injuries,  it  was 
shown  that  the  plaintiff  was  employed  in 
removing  earth  from  the  foot  of  a  bank,  a 
large  mass  of  which  fell  upon  him  and 
caused  bodily  harm,  and  it  appeared  that, 
just  prior  to  the  accident,  levers  had  been 
unsuccessfully  introduced  to  detach  the 
mass,  held,  that  those  in  charge  of  the 
work  were  negligent  in  not  using  proper 
precaution  to  prevent  the  accident.  Held, 
also,  that  negligence  could  not  be  imputed  to 
plaintiff.  Deppe  v.  Chicago,  Rock  Island 
and  Pacific  B.  R.  Co.,  38  la.,  593.     1874. 

624,  —  It  is  the  duty  of  the  workman  in 
charge  to  examine  his  works  wherever 
danger  would  be  likely  to  arise,  and  the  fact 
that  the  attempt  to  dislodge  a  mass  of  earth 
from  a  bank  by  means  of  levers  had  failed, 
would  not  relieve  him  from  the  duty  of  in- 
spection where  the  attempt  had  been  made. 
lb. 

525.  —  Plaintifif  being  justified  in  relying 
upon  the  inspection  of  all  points  of  danger 
by  his  superior,  would  not  be  negligent  in 
remaining  at  work,  if  the  danger  which  ex- 
isted could  not  be  seen  by  him.     lb. 


526.  —  The  act  of  1883  provides  that "  every 
railroad  company  shall  be  liable  for  all  dam- 
ages sustained  by  any  person,  including  em- 
ployes of  the  company,  in  consequence  of 
any  neglect  of  its  agents  or  by  any  misman- 
agement of  its  engineer  or  other  employes 
of  the  company."  Held,  while  the  statute 
should  be  limited  to  employes  engaged  in  the 
hazai'dous  business  of  operating  the  road, 
that  it  would,  nevertheless,  include  an  em- 
ploye engaged  in  connection  with  a  dirt 
train,  and  who  was  injured  while  loading  a 
car,  by  the  falling  of  an  impending  bank. 
Deppe  V,  Chicago,  Rock  Island  and  Pacific 
R.  R.  Co.,  36  la.,  53.     1873. 

527. — private  detective.  The  plaintiff 
alleged  that  he  was  employed  by  defendant, 
as  a  private  detective,  and  that  while  walk- 
ing upon  the  track  of  defendant's  road  in  the 
performance  of  his  duties  as  such  employe,, 
and  in  obedience  to  the  orders  of  his  princi- 
pal, he  was  injured,  without  negligence  on 
his  part,  through  the  negligence  of  the  en- 
gineer of  a  passing  train.  Held,  on  de- 
murrer, that  the  facts  alleged  were  sufficient 
to  bring  the  plaintiff  within  the  provisions 
of  §  1307  of  the  Code,  and  entitle  him  to 
maintain  an  action  for  injuries  received' 
through  the  negligence  of  a  co-employe. 
Pyne  v.  Chicago,  Burlington  and  Quiney: 
R.  R.  Co.,  54  la.,  233,  1880;  31  Amer.  R'y 
Rep.,  339. 

52S.  Kansas.  The  statute  having-  been 
adopted  by  the  legislature  of  Kansas  from 
the  statute  of  Iowa,  the  judicial  construc- 
tion given  to  the  statute  in  that  state  follows 
it  to  this  state ;  therefore,  within  the  Iowa . 
decisions,  it  embraces  only  those  persons  en-" 
gaged  in  the  hazardous  business  of  railroad- 
ing. Missouri  Pacific  Ry  Co.  v.  Haley,  25 
Kans.,  35,  1881 ;  5  Amer.  &  Eng.  R.  R.  Cases, 
594. 

629.  Kentuclcy.  The  General  Statutes, 
ch.  57,  §  3,  give  a  cause  of  action  to  the 
widow  of  decedent  for  the  wilful  neglect  of 
a  railway  company,  or  its  agents  and  em- 
ployes, which  resulted  in  his  death,  although 
he  was  an  employe  of  the  company.  Mc- 
Leodv.  Giniher,  80  Ky.,  399,  1883;  8  Amer. 
&  Eng.  R.  R.  Cases,  163. 

530.  Missouri.  When  a  laborer  employed 
by  a  railroad  company  is  killed  in  conse- 
quence of  the  use  of  defective  apparatus,  a 
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cause  of  action  accrues  to  his  widow  under 
§  3  of  the  Damage  Act  (Wagn.  Stat.,  p.  520), 
and  not  under  §  2 ;  and  the  measure  of  dam- 
ages will  not  be  the  sum  of  $5,000,  as  pro- 
vided in  §  8,  but  a  sum  not  exceeding  that 
amount,  as  provided  in  §  3.  Holmes  v.  Han- 
nibal and  St.  Joseph  B.  B.  Co.,  69  Mo.,  536. 

ft81.  —  Section  3  of  the  Damage  Act,  prop- 
erly construed  in  its  context,  gives  the  rep- 
resentative of  a  deceased  railroad  employe 
wo  right  of  action  against  the  company  for 
death  caused  by  the  negligence  and  unskil- 
fulness  of  a  co-employe,  except  where  his 
selection  or  retention  is  attributable  to  the 
want  of  care  in  the  company.  The  phrase 
"any  person,"  as  used  in  that  section,  does 
not  include  fellow-servants.  Proctor  v.  Han- 
nibal and  St.  Josephs.  B.  Co.,  64  Mo.*  110, 
1876;  9  Amer.  R'y  Rep.,  440. 
?  532,  —  The  representatives  of  an  employe 
killed  by  a  train  can  recover  against  the 
company,  where  the  death  was  caused  by 
the  negligence  of  fellow-servants,  without 
regard  to  the  question  whether  the  company 
exercised  proper  care  and  prudence  in  select- 
ing and  retaining  such  fellow-servants. 
Damage  Act,  §  2.  Connor  v.  Chicago,  Rock 
Island  and  Pacific  B.  B.  Co.,  59  Mo.,  385, 
1873;  8  Amer.  R'y  Rep.,  417. 

633.  Statate  of  sister  state.  The  statute 
of  Iowa  allowing  employes  to  recover  dam- 
ages from  their  employer  for  negligence  of 
their  co-employes  engaged  in  operating  a 
railway  will  be  respected  by  the  courts  of 
Minnesota  and  enforced  in  that  state  where 
the  injury  complained  of  was  received  in 
Iowa.  Herriek  v.  Minneapolis  and  St.  Louis 
Ky  Co.,  11  Amer.  &  Eng.  R.  R.  Cases 
PKEinn.),  256.     1883. 

634.  —  The  local  law  of  a  state,  rendering 
a  railway  company  liable  for  the  injury  to 
an  employe  by  the  neglect  of  a  co-employe, 
has  no  force  outside  such  state.  Actions  for 
personal  injuries  are  governed  by  the  lex 
fori.  Anderson  v.  Milwaukee  and  St.  Paul 
B!y  Co.,  37  Wis.,  331.     1875. 

635.  —  A  collision  occurring  in  Tennessee, 
by  which  an  employe  is  killed,  must  be  de- 
termined by  the  laws  of  Tennessee.  An 
omission  of  some  duty  in  another  state  into 
which  the  railway  runs  will  not  increase  the 
responsibility  of  the  company.    Chicago,  St. 


Louis  and  New  Orleans  B.  B.  Co,  v.  Doyle, 
60  Miss.,  977.     1883. 

586.  —  Where  an  employe  is  injured  in 
Texas,  and  a  suit  for  such  injury  is  brought 
in  Kansas,  the  law  of  Texas  will  be  applied 
to  the  case,  rather  than  that  of  Kansas. 
Atchison,  Topeka  and  Santa  Fe  B.  B.  Co.  v, 
Moore,  39  Kans.,  633,  1883;  11  Amer.  &  Eng. 
R.  R.  Cases,  243. 

637.  Tennessee.  The  statute  in  relation 
to  a  lookout,  etc.,  does  not  apply  as  between 
employes  about  the  depot  yards  of  railway 
companies.  Louisville  and  Nashville  B.  B, 
Co.  V.  Bdbertson,  9  Heiskell  (Tenn.),  276, 
1873;  30  Amer.  R'y  Rep.,  9. 

538*  Wisconsin.  A  railway  company  is 
liable  for  injuries  suffered  in  Wisconsin  by 
one  of  its  agents  or  servants  from  negligence 
of  any  other  agent  or  servant  thereof,  with- 
out contributory  negligence  on  his  part 
(§  1816,  R.  S.) ;  and  in  case  of  his  death  from 
sucli  injury  the  action  may  be  brought  by 
his  personal  representative.  Oumz  v.  Chi- 
cago, St.  Paul  and  Minneapolis  By  Co.,  53 
Wis.,  673,  1881 ;  5  Amer.  &  Eng.  R.  R.  Cases, 
583. 

539.  —  Ch.  173  of  1875  (making  each  rail- 
way company  of  Wisconsin  liable  for.dam- 
ages  sustained  by  an  agent  or  employe 
thereof,  while  in  the  line  of  his  duty  as 
such,  caused  by  the  negligence  of  any  other 
agent  or  empiloye  in  respect  to  his  duty  as 
such,  where  the  negligence  of  the  person  so 
injured  does  not  materially  contribute  to  the 
result),  is  valid,  although  it  does  not  impose 
a  similar  liability  upon  other  corporations  or 
persons.  This  statute  is  not  confined  to  in- 
juries i.icurred  in  the  operation  of  railways, 
but  extends  to  other  work  of  such  employes. 
Ditberner  v.  Chicago,  Milwaukee  and  St. 
Paul  By  Co.,  47  Wis.,  138,  1879;  21  Amer. 
R'y  Rep.,  37. 

540.  —  Prior  to  ch.  173  of  1875  plaintiff 
was  injured  by  a  defective  pile-driver  while 
in  defendant's  employ  as  one  of  a  crew  en- 
gaged in  working  such  machine  under  L., 
defendant's  foreman  in  charge  of  the  driver, 
who  had  full  authority  to  have  it  repaired 
and  to  hire  and  discharge  the  crew,  and  who 
knew  that  the  machine  was  in  a  dangerous 
condition,  in  time  to  have  it  repaired  before 
the  injury.  Held,  that  the  foreman's  negli- 
gence was  the  negligence  of  the  defendant, 
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and  rendered  it  liable  f oi*  the  injury.  Schultz 
V.  Chicago,  Milwaukee  and  St.  Paul  R'y  Co., 
48  Wis.,  375.     1879. 

X.  General  mattees. 

641.  Board  of  injured  employe ;  contract 
by  agent.  The  general  agent  of  a  railroad 
company  is  authorized,  by  virtue  of  his  po- 
sition as  such  general  manager  of  the  com- 
pany's affairs,  to  employ  a  hotel  keeper  to 
furnish  board  and  attendanpe,  at  the  expense 
of  the  company,  to  a  brakeman  injured 
while  working  for  such  company. '  A  mere 
Btation-agent  of  a  railroad  company,  by  vir- 
tue of  bis  position  as  such  agent,  has  not  the 
like  authority.  Atlarltia  and  Pacifto  R.  R. 
Co.  V.  Reisner,  18  Kans.,  458,  1877 ;  16  Amer. 
E'y  Eep.,  30. 

542.  Care  to  be  taken  of  injured  employe. 
Held,  that  an  injured  employe,  in  relation  to 
his,  transportation  from  the  Point  of  Eocks 
to  Frtideriolt,  after  the  injury,  occupied  the 
position  of  a  stranger  to  the  company,  in  like 
condition.  It  was  not  bound  to  carry  him 
gratuitously,  nor  to  procure  a  physician,  or 
any  one  to  accompany  and  attend  to  him  on 
tlie  way.  So  held  where  a  conductor  was 
carried  upon  the  tender  of  the  engine,  after 
his  injury,  to  a  station,  and  there  treated  by 
a  surgeon  atid  placed  in  a  baggage  car  to  be 
carried  to  Frederick,  vrbere  he  arrived  in  a 
dying  condition  from  hemorrhage  occurring 
during  the  passage.  Baltimore  and  Ohio  R. 
R.  Co.  V.  State,  41  Md.,  268.     1874. 

543.  —  Held,  further,  that  the  duty  and 
responsibility  of  the  company  to  take  care  Of 
the  injured  man  ceased  when  he  was  at- 
tended to,  and  placed  at  a  hotel  in  charge  of 
a  physician.    lb. 

544.  Collision.  Where  a  railway  com- 
pany, through  its  proper  agent,  gave  the 
conductor  of  an  extra  freight  train  orders  to 
leave  a  certain  station  and  run  to  the  next 
ahead  of  a  passenger  train,  and  failed  to 
notify  the  conductor  of  the  passenger  train 
of  such  fact,  and  restrain  its  speed,  whereby 
a  collision  occurred,  resulting  in  the  death  of 
the  conductor  of  the  freight  train,  this  was 
lield  to  he  negligence  on  the  part  of  the  com- 
pany. Chicago,  Burlington  and  Quincy  R. 
■R.  Co.  V.  McLallen,  84  111.,  109,  1876;  16 
Amer.  R'y  Rep.,  435. 


545.  —  A  freight  train,  drawn  by  a  defect- 
ive engine,  laden  beyond  its  capacity,  fell 
behind  its  time  near  four  hours  on  its  way 
from  Lexington  to  Louisville,  and  when  en- 
deavoring to  ascend  a  grade  near  Lagrange 
at  night,  with  no  signals  or  lights  behind, 
was  run  upon  by  an  extra  train  which  had 
been  ordered  from  Midway  to  Lagrange  by  the 
train  dispatcher  of  the  company,  whose  duty 
it  was  to  regulate  the  running  of  delayed  and 
extra  trains,  no  notice  having  been  given  to 
the  extra  train  at  any  of  the  stations  of  the 
delay  of  the  other.  In  the  collision  the 
engine-driver  of  the  extra  train  was  killed, 
without  his  fault  or  the  fault  of  any  one  on 
his  train.  Held,  that  the  train  dispatcher 
and  the  conductor  of  the  f  reiglit  train  were 
guilty  of  gross  negligence,  and  the  company 
was  liable  to  the  personal  representative  of 
the  deceased  engine-driver  in  damages  for 
the  loss  of  his  life.  Louisville,  Cincinnati 
and  Lexington  R.  R.  Co.  v.  Cavens,  9  Bush 
(Ky.),  559.     1873. 

5^6.  —  presumption.  As  between  the 
company  and  one  of  the  employes  of  the 
company,  the  mere  naked  and  unexplained 
fact  of  a  collision  of  two  ti-ains  of  cars  oper- 
ated by  the  same  company  raises  no  pre- 
sumption of  negligence  on  the  part  of  the 
company.  Kans.  Pacific  R.  R.  Co.  v.  Sal- 
mon, 11  Kans.,  83.     1873. 

547.  —  telegrams.  Where  one  train  is 
ordered  to  run  upon  the  time  of  another  train 
by  telegraphic  order,  every  reasonable  pre- 
caution must  be  taken  to  communicate  the 
orders  directly  to  the  conductors  and  engine- 
drivers.  Sheehan  v.  N.  Y.  Central  and  Hud- 
soih  River  R.  R.  Co.,  91  N.  Y.,  833.  1883. 
See  Dana  v.  Same,  93  N.  Y.,  639.     1883. 

548.  —  If  the  engine-driver  is  injured  in 
the  collision  and  sues  the  railway  company, 
it  is  not  a  bar  to  the  action  that  the  tele- 
grams sent  by  him  were  not  reduced  to  writ- 
ing, as  i-equired  by  the  printed  rules  of  the 
road,  of  which  he  had  knowledge;  but  this  is 
evidence  for  the  jury  upon  the  question,  of 
contributory  negligence,  and,  in'  reply,  it  is 
competent  for  him  to  prove  a  usage  of  the 
road  to  do  as  he  did.  Deverson  v.  Eastern 
R.  R.  Co.,  58  N.  H.,  129.     1877. 

549.  —  When  an  irregularity  exists  in  the 
running  q,!  railroad  trains,  and  a  collision  oc- 
curs, and  the  negligence  of  the  engineer  and 
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train  dispatcher  is  alleged  as  causing  it,  the 
,telegraphic  correspondence  between  the  two, 
upon  the  subject,  just  prior  to  the  collision.  Is 
competent  as  a  part  of  the  res  gestae,  and  if  not 
in  writing  may  be  proved  by  a  listener.     lb. 

550.  —  Although  the  conductor  and  de- 
cedent agreed  in  misconstruing  a  dispatch 
•which  seems  to  have  caused  the  collision, 
yet,  if  the  language  and  figures  contained 
in  it  were  such  as  to  mislead,  a  cause  of 
action  would  arise  against  the  railway  com- 
pany. '  McLeod  V.  Ointher,  80  Ky.,  399, 1883; 
•8  Amer.  &  Eng.  R.  R.  Cases,  163. 

551.  Collisions  with  cattle.  The  statute 
jnakes  failure  to  fence,  etc.,  negligence  per 
■se.  In  the  case  of  injury  to  a  fireman  in  the 
■employ  of  a  railroad  company  in  consequence 
of  the  throwing  a  train  from  the  track  by 
running  over  a  cow  which  had  come  upon 
the  track,  through  the  lack  of  a  fence,  the 
^general  liability  of  the  company  for  damages 
runder  the  statute  is  subject  to  the  qualifica- 
tion that  it  is  competent  for  an  employe  to 
•assume  the  risks  of  the  company's  service  as 
•he  finds  it.  So  that,  if  he  enters  and  con- 
,1;inues  in  such  service,  knowing  that  the  road 
is  not  fenced,  he  cannot  recover  for  an  in- 
-jury  of  the  kind  mentioned.  Fleming  v.  St. 
■Paul  and  Duluth  B.  R.  Co.,  37  Minn.,  111. 
-1890. , 

552.  —  action  against  owner  of  cattle  for 
.collision  causing  death  of  fireman.  Plaint- 
.iffi's  intestate  was  a  fireman  employed  on 
the  L.  L.  aud  G.  R.  R.,  and  while  engaged 
in  running  a  freight  train,  the  train  struck  a 
steer  belonging  to  defendant,  which  had 
strayed  upon  the  track,  the  engine  and  ten- 
der were  thrown  from  the  track,  and  plaint- 
'iffs  intestate  so  injured  that  he  died.  The 
right  of  way  at  the  place  of  the  injury  was 
owned  in  fee  simple  by  the  railroad  com- 
pany, which  had  obtained  a  deed  therefor 
from  the  defendant,  the  latter  owning  tlie 
labd  on  both  sides  of  the  right  of  way.  The 
, railroad  was  unfenced.  Defendant  was  in 
•  the  habit  of  turning  his  cattle  loose  on  his 
.own  lands,  and  they  frequently  strayed  on 
^and  across  the  railroad  track.  Held,  that 
,plaintiflE  had  no  cause  of  action  against  the 
defendant.  Sherman  v.  Anderson,  37  Kans., 
,338.     1883. 

658.  Conductor  performing  duty  of 
jbrakeman.    Where  an  emergency  is  relied 


upon  as  justifying  a  conductor  in  going  out 
of  his  sphere  and  taking  upon  himself  the 
duty  and  hazards  of  a  subordinate,  and  it  is 
alleged  that  the  emergency  was  occasioned 
by  the  train  being  behind  time,  it  is  incum- 
bent upon  the  conductor,  or  those  claiming 
through  him,  to  make  it  clearly  appear  by 
evidence  that  the  delay  of  the  train  was 
not  caused  by  his  fault  or  negligence.  So 
held  where  a  conductor  was  killed  in  coup- 
ling a  train.  Central  R,  R.  Co.  v.  Sears,,  61 
Ga.,  379.     1878. 

554.  Connecting  lines.  Whatever  effect 
an  agreement  between  the  several  companies 
owning  connecting  lines  of  railroad  may 
have  upon  the  parties  thereto,  it  cannot 
have  any  upon  strangers  to  it,  nor  alter  or 
change  the  relations  of  either  of  them  to- 
wards third  parties,  nor  have  the  effect  of 
making  those  who  were  employed  and  paid 
wages  by  either  of  the  contracting  parties, 
the  co-employes  of  the  agents  and  workmen 
of  other  parties,  or  make  the  others  liable, 
either  severally  or  jointly,  for  any  loss  or 
damage  caused  by  the  neglect  of  any  one  of 
them,  even  were  the  agreement  silent  iu 
this  respect.  Philadelphia,  Wilm,ington  and 
Baltimore  R.  R.  Co.  v.  State,  58  Md.,  373. 
1883. 

555.  —  Where  an  injury  to  the  employe 
of  one  of  such  companies  occurs  on  tha 
road  of  another  of  the  comjjanies,  and  is 
caused  by  the  imperfect  condition  of  said 
road,  the  principle  that  every  employe  as- 
sumes the  risk  of  the  negligence  of  his  co- 
employes  is  not  applicable  to  him.    lb. 

556.  Construction  train;  laborer; 
thrown  from  train  by  sudden  jerk  of  en- 
gine. The  plaintiff  was  employed  by  the 
defendant  on  a  construction  train,  and  in 
the  discharge  of  his  duty  he  walked  to  the 
rear  of  the  train  while  in  motion;  wlien 
within  five  feet  of  the  rear  end  of  the  last 
flat  car  in  front  of  the  caboose  the  latter 
was  uncoupled  by  the  conductor,  who 
warned  the  plaintiff  to  stop,  and  at  a  signal 
the  engineer  increased  the  speed  of  the  train 
with  a  sudden  jerk,  whicli  threw  the  plaint- 
iff from  the  car  and  he  was  nin  over  and 
injured.  In  an  action  to  recover  damages 
for  such  injury,  it  was  held  that  a  verdict 
for  the  plaintiff  was  supported  by  the  evi- 
dence.    Jeffrey  v.  Keokuk  and  Des  Moines  B. 
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B.  Co.,  56  la.,  546,  1881;  5  Araer.  &  Eng.  E. 
B.  Cases,  568. 

557.  Contract  limiting  liability.  Where 
an  employe  of  a  railroad  company  agrees  to 
assume  all  risk  incident  to  his  employment, 
the  fact  that  he  was  running  over  another 
railroad  at  the  time  of  the  injury  does  not 
release  him  from  such  agreement.  If,  while 
runnmg  over  such  other  road,  he  is  in  the 
employ  of  the  former  company  so  as  to 
make  it  liable  for  the  injury,  his  agreement 
remains  binding.  Galloway  v.  Western  and 
Atlmtio  B.  B.  Co.,  67  Ga.,  513.    1876. 

55,8.  —  An  employe  may,  by  contract, 
limit  the  liability  of  a  railway  company,  ex- 
cept so  far  as  it  may  relieve  the  company 
from  criminal  neglect.  Western  and  Atlan- 
tic B.  B.  Co.  V.  Bishop,  50  Ga.,  465.  1873. 
In  case  of  the  death  of  the  employe  such 
contract  is  binding  upon  his  representatives. 
Western  and  Atlantic  B.  B.  Co.  v.  Strong, 
B3  Ga.,  461,  1874;  IlendricJcs  v.  Western  and 
Atlantic  B.  B.  Co.,  ib.,  467,  1874. 

559.  Contractors.  When  a  railroad  com- 
pany permits  other  companies  or  persons  to 
exercise  the  franchise  of  running  cars  drawn 
by  steam  over  its  road,  the  company  owning 
the  road,  and  to  which  the  law  has  intrusted 
the  franchise,  is  liable  for  any  injury  done, 
as  though  the -company  owning  the  road 
■were  itself  running  the  cars.  Macon  and 
Augusta  B.  B.  Co.  v.  Mayes,  49  Ga.,  355. 
1873. 

5()0.  —  The  plaintiff  was  an  employe  of  a 
contractor  engaged  in  building  railway 
fences.  The  contractor  had  been,  as  a  mat- 
ter of  convenience,  permitted  to  carry  his 
tools  On  the  train,  and  was  thus  carrying 
two  crow-bars  to  Port  Hope.  As  the  train 
passed  the  spot  the  contractor  dropped  one 
of  the  bars  out  and  defendant's  baggage- 
master  threw  the  other  out,  injuring  the 
plaintiff.  Held,  that  the  taggage-master 
was  not  acting  in  the  line  of  his  employment 
•and  the  railway  company  was  not  liable. 
Cunningham  v.  ,  Grand  Trunk  Ry  Co.,  31 
Upper  Canada  (Queen's  Bench),  350.     1871. 

561.  —  The  plaintiff  was  working  for  a 
■contractor  making  repairs  to  a  railway.  He 
■was  at  a  crossing  where  a  train  might  have 
been  seen  for  a  mile  and  a  half.  He  knew 
flo  signal  of  the  approaching  train.  Held, 
that  the  question  of  contributory  negligence 


was  for  the  jury.  Held,  also,,  that  a  con- 
tract between  the  contractors  and  the  com- 
pany, that  the  defendant  should  not  be  liable 
for  injuries  to  the  contractors'  employes, 
would  not  relieve  the  defendant,  as  the 
plaintiff  had  not  assented  to  such  a  contract. 
Ominger  v.  N,  Y.  Central  and  Hudson  Biver 
B.  B.  Co.,  6  Thompson  &  Cook  (N.  Y. 
Supreme  Ct.),  498.     1875. 

562.  —  One  L.  contracted  to  build  an  arch 
culvert  for  defendant  on  its  road.  Defend- 
ant agreed  to  furnish  "centers  "  over  which 
the  arch  was  to  be  constructed.  Not  enough 
centers  having  been  furnished  to  complete 
the  work,  L.  requested  one  F.,  in  the  employ 
of  defendant  as  foreman  of  carpenters,  to 
take  down  one  of  the  centers  which  had  been 
used.  H.,  plaintiff's  intestate,  an  employe 
of  defendant,  was  engaged,  under  the  direc- 
tion of  P.,  in  aiding  to  remove  the  center, 
when  the  arch  fell  in  consequence  of  the 
mortar  not  having  sufficiently  set  to  justify 
such  removal,  and  H.  was  killed.  Held, 
that,  conceding  defendant  had  not  performed 
its  contract,  this  was  not  the  natural  or 
proximate  cause  of  the  accident ;  that  it  was 
the  result  simply  of  the  negligent  acts  of  L., 
or  F.,  in  removing  the  center;  and  that  for 
such  acts  defendant  was  not  liable.  Hof- 
nagle  v.  New  York  Central  and  Hudson  Biver 
B.  B.  Co.,  55  N.  Y.,  608,  1874;  6  Amer.  E'y 
Rep.,  283. 

563.  —  The  defendant  made  a  contract 
with  one  M.,  by  which  he  was  to  take  entire 
charge  and  control  of  defendant's  freight 
business  at  the  St.  Louis  station,  loading  and 
unloading  cars,  switching  them  back  and 
forth  in  the  yard,  making  up  freight  trains, 
and  doing  all  other  yard  service  necessary 
in  the  transaction  of  defendant's  freight 
business.  He  was  also,  when  requested,  to 
haul  freight  from  the  levjefe  for  defendant ; 
to  prepai-e,  execute  and  receive  all  necessary 
freight  bills ;  to  keep  all  necessary  books  of 
account,  collect  freight  money,  and  gener- 
ally act  as,  and  discharge  all  the  duties  of, 
a  station  agent.  To  enable  him  properly  to 
discharge  his  duties,  he  was  to  have  control 
over  the  grounds,  yards  and  buildings,  en- 
gines and  cars  of  defendant  at  the  station. 
Defendant  was  to  furnish  the  necessary 
engines  and.  keep  them  in  repair  and  sup- 
plied with  fuel,  etc.,  and  to  employ  the  en- 
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gineers  and  firemen,  who  were  to  be  tinder 
M.'s  control,  and  were  to  be  paid  by  him. 
For  his  services  M.  was  to  be  paid  monthly 
at  the  rate  of  fifteen  cents  for  each  ton  of 
■freight' received  or  delivered,  and  fifty  cents 
for  each  car  hauled  from  the  levee.  The 
contract  was  to  continue  for  five  years.  The 
business  was  to  be  done  under  the  control 
of  defendant's  superintendent,  and  defend- 
ant could  revoke  the  contract  on  twenty- 
four  hours'  notice,  if  dissatisfied.  M.  per- 
formed no  service  for  any  other  person 
than  defendant.  In  an  action  to  recover 
damages  for  injuries  alleged  to  have  been 
occasioned  through  the  negligence  of  train- 
men in  the  employ  of  M.,  held,  that  M.  was 
not  an  independent  contractor,  but  stood  in 
the  I'elation  of  servant  to  the  defendant. 
Speed  V.  Atlantic  and  Pacific  R.  R.  Co., 
71  Mo.,  303,  1879;  3  Amer.  &  Eng.  R.  R. 
Cases,  77. 

664.  Custom.  In  an  action  against  a  rail- 
way company  for  injuries  to  plaintiff  re- 
ceived in  coupling  a  car  loaded  with  timber 
projecting  over  the  end  thereof,  the  defend- 
ant asked  the  court  to  instruct  the  jury  that 
"  if  the  car  which  hurt  plaintiff  was  loaded 
as  loads  of  timber  had  been  usually  and 
commonly  loaded,  and  carried  over  defend- 
ant's and  other  railways,  then  it  was  not 
negligence  in  defendant  to  carry  the  timber 
upon  which  plaintiff  was  hurt."  Held,  that 
the  instruction  was  properly  refused,  on  the 
ground  that  if  the  manner  of  carriage  was 
negligent,  the  habit  of  defendant  or  other 
lines  in  that  respect  would  not  relieve  de- 
fondant  from  liability.  Hamilton  v.  Des 
Moines  Valley  R.  R.  Co.,  36  la.,  31.     1873. 

565.  —  Where  the  custom  of  the  railway 
company  was  to  allow  links  to  be  scattered 
about  the  yard  for  any  employe  to  pick  up 
wh6n  needed  for  use  in  coupling  cars,  failing 
to  affix  the  link  to  the  tender  was  negligence 
of  the  company  and  not  of  a  fellow-servant 
of  the  employe.  OraVelle  v.  Minneapolis 
and  St.  Louis  R'y  Co.,  11  Federal  Reporter, 
569;  8  McCrary  (U.  S.  C.  C),  853.     1883. 

566.  —  If  the  customary  and  usual  way 
of  doing  the  work  of  coupling  cars  in  the 
yard  was  negligent  and  wrong,  although 
permitted  by  the  company,  the  plaintiff, 
being  for  the  tinie  in  command  of  the  train 
and  in  part  responsible  for  the  custom,  can- 


not be  heard  to  complain.  Ferguson  v. 
Central  Iowa  R'y  Co.,  58  la.,  398,  1882;  5 
Amer.  &  Eng.  R.  R.  Cases,  614. 

567.  —  An  established  custom  in  the  man- 
agement of  a  depot  yard,  that,  in  switching 
cars  therein,  it  is  not  the  company's  duty  to 
have  a  brakeman  or  other  person  upon  each 
group  of  cars,  or  single  car,  sei)arately  in 
motion  to  give  warning  of  its. approach  to 
men  at  work  in  the  yard,  but  that  the  men 
in  such  cases  must  look  out  for  themselves, 
would  not  relieve  a  brakeman  actually  in 
charge  of  a  moving  car,  who  should  see  that 
it  was  approaching  a  workman  upon  the 
track,  from  tfie  duty  of  stopping  it  or  warn- 
ing him  of  its  approach;  and  therefore  it 
would  not  relieve  the  company  from 
liability  to  such  workman  for  an  injury 
thus  caused  (ch.  173  of  1875).  Berg  v. 
Chicago,  MilwauJcee  and  St.  Paul  R'y  Co., 
50  Wis.,  419,  1880;  3  Amer.  &  Eng.  R.  R. 
Cases,  70. 

568.  —  running  switch.  Where  it  was 
the  custom  of  employes  to  switch  cars  from 
the  main  track  to  a  side  track  while  the 
train  is  running,  and  to  make  such  switches 
on  the  order  of  the  conductor,  without  his 
personal  supervision,  as  required  by  a  rule  of 
the  company,  held,  that  an  employe,  who 
accepted  service  on  the  train  subordinate 
to  the  conductor,  with  full  knowledge  dt 
such  custom,  or  continued  in  the  service 
after  acquiring  such  knowledge,  without 
any  objection,  and  acquiesced  in  the  custom, 
waives  all  right  he  might  have  against  the 
company  arising  from  such  mode  of  doing 
the  business,  or  from  the  neglect  of  the  con- 
ductor in  not  personally  superintending  it, 
as  required  by  the  rule  of  the  company ;  and 
if  he  be  injured  in  making  such  customary 
switch  through  his  own  neglect  or  that  of  a 
fellow  employe  on  the  train  having  no  con- 
trol over  him,  no  recovery  therefor  can  be 
had  against  the  company.  Lake  Shore  and 
Michigan  Southern  R'y  Co.  v.  Knittal,  33 
Ohio  St.,  468.     1878. 

569.  Damages.  An  employe,  who  has  been 
injured  by  the  employer's  negligence,  with- 
out fault  on  his  part,  may  recover  general 
damages  on  account  of  pain,  physical  injury 
and  general  depreciation  of  power  to  labor, 
although  no  proof  of  the  value  of  his  services 
as  such  employe,  or  in  other  business,  may 
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he  made.  Georgia  Southern  B.  R.  Co.  v. 
Neel,  68  Ga.,  609.  1883. 
~570.  —  In  an  action  which  has  been  pend- 
ing in  tlie  courts  for  nearly  nine  years  before 
the  verdict,  where  the  plaintiff  seeks  to  re- 
cover for  personal  injuries  resulting  in  the 
loss  of  a  right  hand  at  the  wrist,  and  such 
plaintiff  at  the  time  of  the  injury  was  only 
twenty-five  years  of  age,  and  engaged  in  an 
employment  which  has  a  regular  system  of 
promotions,  and  two  juries  have  returned 
substantially  the  same  amount  of  damages, 
and  the  verdict  has  been  approved  by  the 
trial  court,  held,  that  a  verdict  of  $10,000, 
under  all  the  circumstances  of  the  case,  is 
not  so  flagrant  as  to  compel  a  reviewing 
court  to  disturb  the  same  solely  on  the 
ground  of  its  being  excessive.  Union  Pacific 
B'y  Co.  V.  Young,  19  Kans.,  488,  1878;  19 
Amer.  R'y  Rep.,  53. 

571.  —  In  a  suit  for  damages  by  an  em- 
ploye of  a  railway  company  for  injuries  sus- 
tained, which  permanently  disabled  him,  the 
juiy  were  instructed  that,  if  they  found 
for  plaintiff,  to  find  no  greater  sum  than  a 
Bum  which,  put  at  interest,  would  produce 
annually  a  sum  equal  to  the  difference  be- 
tween what  plaintiff  could  earn  before  his 
injury,  and  what  his  ability  would  be  re- 
stricted to  earning,  in  consequence  of  the  in- 
jury. Held,  error.  Houston  and  Texas 
Central  R.  R.  Co.  v.  Willie,  53  Tex.,  318, 
1880;  5  Amer.  &  Eng.  R.  R.  Cases,  541. 

572.  —  The  rule  of  damages  for  injuries 
inflicted  by  negligence,  not  wilful  or  mali- 
cious, is  los^  of  time  during  the  cure,  and  ex- 
penses incurred  in  respect  of  such  cure,  and 
the  pain  and  suffering  undergone  by  plaint- 
iff, and  any  permanent  injury,  especially 
when  it  causes  a  disability  from  future  exer- 
tion and  consequent  pecuniary  loss;  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v. 
Avery,  10  Brad  well  (111.),  310.     1881. 

573.  —  medical  attendance.  To  recover 
for  medical  services  and.medicines  in  actions 
for  personal  injuries,  the  value  thereof  must 
be  established  by  proof;  and  where  no  value 
is  shown,  an  instruction  including  reason- 
able compensation  th,erefor  is  erroneous. 
Seed  V.  Chicago,  Rock  Island  and  Pucific 
B.  R.  Co.,  57  la.,  33,  188l ;  8  Amer.  &  Eng. 
E.  R.  Cases,  180;  Reed  v.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.,  13  Amer.  & 


Eng.  R.  R.  Cases,  107, 1883;  57  la.,  33,  1881; 
Missouri  Pacific  R,  R.  Co.  v.  Lyde,  57  Tex. , 
505,  1883;  11  Amer.  &  Eng.  R.  R.  Cases,  188. 

574.  Depot  grounds;  speed;  signals. 
Where  an  employe,  engaged  in  removing 
ashes,  etc.,  from  a  side-tract  in  depot 
grounds,  was  injured  by  a  train  set  off  upon 
said  track,  held,  in  an  action  against  the 
compahy  for  the  injury,  that  plaintiff  liad  a 
right  to  act  upon  the  belief  that  the  tx-ain 
would  be  operated  as  other  trains  had  been 
uniformly  opei'ated  and  run  there;  and 
where  there  was  proof  that  the  bell  was 
usually  rung  before  stai'ting  a  train  at  that 
place,  and  no  proof  that  trains  were  run 
there  habitilally  at  an  unlawful  speed,  and 
there  was  evidence  tending  to  show  that  the 
train  in  question  was  run  at  an  unlawful 
speed,  and  without  ringing  the  bell  at  start- 
ing or  giving  the  plaintiff  other  warning,  the 
question  of  defendant's  negligence  was  for 
the  jury.  Schultz  v.  Chicago  and  North- 
western R'y  Co.,  44  Wis.,  638,  1878;  18 
Amer.  R'y  Rep.,  146. 

575.  Elevators.  The  signal  adopted  and 
habitually  used  at  a  certain  elevator  to  no- 
tify the  laborers  engaged  in  loading  and  un- 
loading railroad  cars  of  the  incoming  of  a 
train  was  a  cry  by  one  of  the  employes  of 
the  elevator  company:  "The  cars  are  com- 
ing." The  evidence  showed  that  this  was  a 
safer  signal  at  that  place  than  the  ringing  of 
a,  bell  or  sounding  of  a  whistle  wouldJiave 
been.  In  an  action  brought  against  the 
railroad  company  by  a  laborer  who  had  been 
at  work  at  the  elevator  for  some  weeks  and 
knew  the  accustomed  signal,  to  recover 
damages  for  an  alleged  negligent  w6unding 
by  an  incoming  train,  held,  that  the  failure 
to  ring  or  whistle  was  not  negligence. 
Speed  tv.  Atlantic  and  Pacific  R.  R.  Co.,  71 
■Mo.,  803.     1879. 

570.  Employe  in  service  of  two  com- 
panies. One  who  is  in  the  joint  service  of 
two  employers,  and  is  injured  in  such  serv- 
ice, has  his  election  to  sue  either  or  both. 
V.  was  in  the  general  employment  of  the  C. 
and  N.  W.  R.  Co.,  his  duty  being  to  attend 
to  the  switches  and  couple  and  uncouple  its 
cars  and  those  of  defendant  at  a  station 
where  they  used  a  common  track.  His 
wages  were  paid  by  both  companies,  al- 
though he  receivefl  them  from  the  former. 
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He  was  injured  while  coupling  the  cars  of 
defendant.  Held,  that  he  was  at  the  time 
defendant's  servant,  and  could  maintain  an 
action  against  it  for  injuries  caused  by  its 
negligence.  Vary  v.  B.,  C.  R.  and  M.  R.  R. 
Co.,  43  la.,  346.     1875. 

577.  Extraordinary  serTice.  Damages 
cannot  be  recovered  for  injuries  alleged  to 
have  been  received  by  an  employe  while  in 
the  performance  of  a  service  not  within  the 
scope  of  his  duty,  if  his  opportunity  for  ob- 
fierving  the  danger  was  equal  to  that  of  the 
company ;  nor  is  the  company  guilty  of  neg- 
ligence if  the  performance  of  an  unusually 
dangerous  service  was  required  for  good  rea- 
sons, as  for  the  safety  of  the  passengers. 
Houston  and  Texas  Central  R'y  Co.  v.  Fow- 
ler, 56  Tex.,  453,  1882;  8  Amer.  &  Eng.  R.  R. 
Cases,  504. 

578.  —obedience  to  orders.  If  the  em- 
ploye is  taken  from  his  work  for  the  com- 
pany by  his  superior,  and  is  directed  to  per- 
form an  individual  service  for  the  latter,  the 
company  is  not  liable  for  an  accident  occur- 
ring while  he  is  in  the  performance  of  such 
service ;  but  if  he  simply  be  taken  from  one 
place  of  employment  to  another,  in  the  com- 
pany's service,  it  is  liable  for  the  results  of 
its  negligence  therein.  Hurst  v.  Chicago, 
Rode  Island  and  Paeifle  R.  R.  Co.,  49  la.,  76. 
1878. 

679.  Hand-car.  In  case  of  a  collision  of 
an,  engine,  in  a  city,  with  a  hand-car,  result- 
ing in  the  death  of  a  laborer,  where  the  en- 
gine was  running  at  a  speed  prohibited 
by  ordinance,  and  no  bell  was  rung  or 
whistle  sounded,  and  the  hand-car  had  been 
in  the  habit  of  coming  into  the  city  at  the 
hour  the  accident  occurred,  and  the  approach 
of  the  engine  was  concealed  from  the  view 
of  those  on  the  hand-car  on  account  of  a 
oui-re.and  trees  and  buildings,  it  was  held 
that  the  negligence  of  the  company  was 
gross,  and  that  of  the  deceased,  if  any,  was 
slight.  Toledo,  Wabash  and  Western  R'y  Co. 
V.  O'Connor,  77  111.,  391.     1875. 

580.  —  The  plaintiff  was  an  employe  of 
the  Union  Trust  Co.,  then  operating  and 
controlling  the  Missouri,  Kans.  and  Tex.  R'y, 
as  a  trackman.  The  "section  gang"  were 
furnished  by  the  company  with  a  hand- 
car, operated  by  the  men  of  the  "gang," 
which  enabled  them  to  rapidly  transport 


themselves  and  their  tools  from  one  portion 
of  the  track  to  another.  A  place  was  ap- 
pointed a,t  station  S.,  in  which,  when  not  in 
use,  the  hand-car  and  tools  were  kept ;  and 
at  the  close  of  the  day's  labor,  it  was  the 
duty  of  the  men  to  transport  the  hand-car 
and  tools  to  this  station,  and  there  dispose  of 
them.  On  April  30,  1878,  the  plaintiff,  at 
the  close  of  his  work,  was  ordered  by  his 
foreman  to  put  his  tools  on  the  band-car 
and  get  on  himself,  which  order  he  obeyed  — 
the  employes  occupying  three  hand-cars, 
and  the  plaintiff  riding  on  the  middle  car. 
On  the  way  to  the  station,  the  rear  car  was 
propelled  so  fast  by  the  men  upon  it  that  it 
was  thrown  against  the  middle  car,  which 
could  not  escape,  in  consequence  of  the 
nearness  of  the  forward  car,  and  thereby 
the  middle  car  was  thrown  from  the  track, 
and  the  plaintiff  seriously  hurt.  Held,  that 
the  plaintiff  was  injured  while  in  the  line  of 
his  duty,  and  that  he  was  entitled  to  recover. 
Union  Trust  Co.  v.  Thomason,  25  Kans.,  1, 
1831 ;  5  Amer.  &  Eng.  R.  R.  Cases,  589. 

581.  —  Where  an  employe  of  a  railway 
company,  while  in  charge  of  a  hand-car  on 
the  ti-ack,  was  injured  by  a  collision  with  a 
construction  train,  and  it  appeared  he  knew 
of  the  approach  of  the  train  in  time  to  have 
got  off  the  track  before  the  accident,  and 
had  reason  to  know  the  time  such  train 
would  approach,  it  was  held  that  his  negli- 
gence was  such  as  to  preclude  a  recovery, 
and  that  the  company  was  not  negligent  in 
not  sounding  a  whistle  and  slackening  the 
speed  of  the  train,  as  its  servants  had  a 
right  to  expect  the  hand-car  would  be  taken 
from  the  track  before  it  was  reached.  Illi- 
nois Central  R.  R.  Co.  v.  Modglin,  85  111., 
481.     1877. 

582.  —  An  employe  stopped  upon  the 
track  to  avoid  a  runaway  team,  and  was 
struck  and  injured  by  a  hand-car;  one  of 
the  men  on  the  hand-car  saw  him  before  the 
car  struck  him  and  gave  the  alarm,  which 
was  disregarded  until  he  was  seen  by  the 
foreman,  who  then  gave  the  order  for  the 
brakes  to  be  applied;  held,  that  there  was 
evidence  of  negligence  to  sustain  a  verdict 
for  the  plaintiff.  Moore  v.  Central  B.  R.  Co. 
of  Iowa,  4:1  la.,  688.     1878. 

588.  —  Ordinary  care  required  those  run- 
ning the  hand-car  to  check  its  speed  if  it 
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threatened  danger  to  the  plaintiff,  even 
though  he  was  not  at  the  time  upon  the 
track  but  was  only  approaching  it.     lb. 

581.  —  It  is  not  necessarily  negligence  to 
run  a  hand-car  over  a  railway  when  a  train 
is  past  due,  even  though  more  than  ordinary 
danger  is  incurred  thereby.  The  measure  of 
care  must  be  estimated  with  a  view  to  the 
safety  of  the  emijloyos  operating  the  hand- 
cai',  and  of  the  passengers  upon  the  train, 
and  determined  by  the  facts  of  each  par- 
ticular case.  Campbell  v.  Chicago,  Rock 
Island  and  Pacific  B.  B.  Co.,  45  la.,  76. 
1876., 

683.  —  detective.  Plaintiff,  having  been 
often  employed  by  defendant  as  a  detective 
in  cases  of  property  stolen  from  its  cars,  was 
requested  by  defendant's  agent,  duly  author- 
ized for  that  purpose,  to  go  from  one  station 
on  defendant's  road  to  another  to  aid  in  dis- 
covering certain  thieves  at  the  latter  station, 
and  the  means  of  conveyance  furnished  by 
defendant  was  a  hand-car.  Held,  that  the 
defendant  was  liable  for  any  injury  to  plaint- 
iff while  riding  upon  tlie  car,  caused  either 
by  the  unfitness  of  such  means  of  convey- 
ance or  by  any  negligence  of  defendant's 
employes  in  running  the  same,  as  by  care- 
lessly running  it  at  a  dangerous  rate  of 
speed.  Pool  v.  Chicago,  Milwaukee  and  St. 
Paul  By  Co.,  53  Wis.,  657,  1881 ;  3  Amer.  & 
Eng.  R.  R.  Cases,  333. 

683.  —  The  complaint  averred  that  plank 
had  been  negligently  placed  at  a  highway 
crossing  between  the  rails,  so  that  instead  of 
'lying  level  with  the  grade,  they  were  loose, 
warped  and  sticking  up  four  or  five  inches 
above  the  proper  level,  so  as  to  injure  plaint- 
iff by  hitting  his  heels  as  he  was  riding  on 
the  car.  Held,  that  the  court  could  not  say 
as  a  matter  of  law  that  this  did  not  show  a 
defect  in  the  road,  constituting  actionable 
negligence.    16. 

587.  —  The  complaint  alleged  that  plaint- 
iff, in  sitting  upon  the  hind  end  of  the  hand- 
car, with  his  feet  lianging  down,  acted  upon 
the  advice  of  the  jserson  in  charge  of  the 
cai^  and  without  being  aware  of  the  danger 
of  the  position.  Held,  on  demurrer,  that  this 
did  not  show  contributory  negligence.    lb. 

688.  —  headlight.  Although  it  is  gross 
negligence  for  a  railway  company  to  run  its 
trains  in  the  dark  without  a  headlight,  yet 


one  who,  knowing  the  time  for  a  ti-ain  to 
pass,  attempts  to  pass  over  the  road  in  a 
hand-car,  at  a  time  when  the  train,  if  on 
time,  will  meet  and  collide  with  him,  is  guilty 
of  such  negligence  as  will  prevent  a  recovery 
by  him.  Burling  v.  Illinois  Central  B.  B. 
Co.,  85  111.,  18.     1877. 

589.  —  signal.  Where  a  hand-car  upon 
which  an  employe  was  riding  was  overtaken 
by  another  running  at  a  high  rate  of  speed, 
and  the  employe  was  injured,  the  brakeman 
of  the  second  car  failing  to  apply  the  brakes, 
although  signaled  to  do  so  by  the  person  in 
charge  of  the  car,  held,  that  when  the  signal 
was  not  understood  it  was  the  duty  of  the 
foreman  to  have  spoken  to  the  brakeman, 
and  tliat  his  failure  to  speak  constituted 
negligence  giving  the  injured  employe  a 
right  of  action.  Lombard  v.  Chicago,  Bock 
Island  and  Pacific  B.  B.  Co.,  47  la.,  494.  1877. 

690.  Insufficient  number  of  employes. 
It  is  the  duty  of  a  railway  company  to  see 
that  there  are  a  sufficient  number  of  brake- 
men  upon  a  train  when  it  staits  upon  its  trip ; 
if  this  duty  is  neglected  the  company  is 
liable  for  resulting  injury,  although  the  im- 
mediate negligence  in  starting  the  train 
without  sufficient  brakemen  was  that  of  a 
co-servant.  Where  the  negligence  of  an 
engine-driver  of  a  train,  in  running  it,  is 
contributory  with  that  of  the  company  in 
not  sending  a  sufficient  number  of  brakemen, 
and  both  together  cause  an  injury  to  an  em- 
ploye, the  negligence  of  the  engineer  does 
not  relieve  the  company  from  liability. 
Booth  V.  Boston  and  Albany  B.  B.  Co.,  73 
N.  Y.,  88.     1878. 

691.  —  The  plaintiff,  who  was  in  the  em- 
ployment of  the  defendants,  a  railway  com- 
pany, his  duty  being  to  attach  the  carriages 
of  the  luggage  trains  to  the  locomotive  en- 
gine, was  thrown  under  the  carriages  and 
severely  injured.  There  was  evidence  that 
the  company's  staff  for  the  performance  of 
this  work  was  not  sufficient,  but  the  plaintiff 
had  been  employed  in  this  particular  service 
for  several  months  px'ior  to  the  accident,  and 
had  not  made  any  complaint  on  the  subject 
to  the  company.  Held,  that  the  company 
was  not  liable.  Under  such  circumstances, 
it  is  not  a  question  for  the  jury  whether  the 
number  of  servants  employed  by  the  com- 
pany is  sufficient  for  the  performance  of  the 
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work.  Skipp  v.  Eastern  Counties  IVy  Co.,  9 
Welsby,  Hurlstone  &  Gordon  (Exchequer), 
233.     1853. 

592.  —  The  evidence  considered,  and  held 
that  the  question  of  negligence  in  not  em- 
ploying a  suflScient  number  of  employes  was 
for  the  jury.  Harvey  v.  New  York  Central 
and  Hudson  River  B.  R.  Co.,  36  Hun  (N.  Y.), 
556.     1879. 

593.  —  Upon  the  trial  the  plaintiff  offered 
to  prove  that  the  switchman  employed  at 
the  time  of  the  accident  had  complained 
to  his  siiperiors  that  the  services  required 
of  him  were  too  much  for  one  man  to  do, 
and  that  he  had  not  the  requisite  experi- 
ence to  perform,  them.  Held,  that  it  was 
eiTor  for  the  court  to  refuse  to  admit  the  ev- 
idence, Harvey  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  19  Hun  (N.  Y.),  556. 
1880. 

594.  Leased  lines.  Where  an  employe  has 
been  injured  by  an  accident  caused  by  a  de- 
fective track,  the  company  employing  him 
cannot  escape  liability  by  showing  that  the 
track  is  owned  by  another  company,  and 
only  used  by  the  employer  under  a  contract 
which  binds  the  owner  to  make  repairs  to  be 
paid  for  jointly  by  the  two  companies.  In 
contemplation  of  the  law  of  master  and 
servant  it  is  the  track  of  the  master,  no  mat- 
ter what  the  source  or  extent  of  his  title. 
Smith  v.  Memphis  and  L.  R.  R.  Co.,  18  Fed- 
eral Reporter,  304.     188:3. 

595.  —  Where  a  railroad  company  leases 
of  another  company  its  track,  the  trains  of 
the  lessee  being  allowed  to  run  over  such 
track,  subject  to  the  control,  rules  and  orders 
of  the  lessor,  by  virtue  of  an  agreement  to 
that  effect  between  the  two  companies,  the 
lessor  will  be  regarded  as  the  common  mas- 
ter of  the  servants  of  the  lessee  while  i-unniug 
its  trains  upon  tfie  leased  track,  and  the  em- 
ployes of  the  two  companies  as  fellow-serv- 
ants of  the  lessor.  Chicago,  Burlington 
and  Qitiney  R.  R.  Co.  v.  Clark,  3  Bradwell 
(111.),  596,  1878;  Same  v.  Van  Hagen,  ib.,  603, 
1878. 

596.  —  A  person  engaging  in  the  service 
of  a  railway  company  as  an  engine-driver, 
who  receives  an  injury  while  in  the  discharge 
of  his  duties,  by  a  collision  with  a  train  of 
another  company  using  the  same  part  of  the 
road    under   a    lease    from    his    employer. 


through  the  negligence  and  recklessness,  of 
the  employes  of  the  lessee  company  in  run- 
ning the  train  in  violation  of  the  reasonable 
rules  of  the  lessor  couipany,  cannot  recover 
damages  of  the  company  employing  hira, 
such  an  accident  being  one  of  the  oi-dinary 
perils  of  the  service,  and  not  attributable  to 
any  negligence  on  the  part  of  the  employer. 
Clark  v.  Chicago,  Burlington  and  Qitincy  R. 
R.  Co.,  93  III.,  43.     1879. 

597.  Minors.  A  railway  company  con- 
tracted with  a  boy  fifteen  years  old  for  his 
services  as  brakeman  on  its  railway  without 
the  consent  of  the  mother,  his  only  living 
parent.  Held,  th9,t  the  employment  was  a ' 
wrong  done  the  mother.  Unless  the  boy 
had  sufficient  discretion  to  compi-ehend  and 
guard  against  the  dailgers  of  the  employ- 
ment, when  fully  explained  to  him,  as  they 
should  have  been,  the  contract  with  him 
would  not  place  him  in  the  position  of  an 
employe  or  preclude  a  recovery  for  injuries 
suffered  from  the  negligence  of  co-employes. 
Hamilton  v.  Galveston,  Ha.rrisburg  and 
San  Antonio  R'y  Co.,  54  Tex.,  556,  1881;  4 
Amer.  &  Eng.  R.  R.  Cases,  538. 

598.  Nitro-g'lycerine.  A  railway  com- 
pany which  undertakes  to  accommodate 
another  company  by  switching  over  its 
track  a  car  loaded  with  dangerous  merchan- 
dise, has  a  right  to  assume  that  the  con- 
signor has  exercised  due  care  in  packing  it. 
Foley  v.  Chicago  and  Northwzstern  R'y  Co., 
48  Mich.,  633,  18S3;  6  Amer.  &  Eng.  R.  R. 
Cases,  161. 

599.  —  A  manufacturer  of  nitro-glycerine 
contracted  with  &,  railway  company  for  the 
carriage  of  a  quantity,  and  the  latter  re- 
quested another  railway  company  to  move 
the  car  loaded  therewith  some  distance  over 
its  track.  The  company  so  requested  sent 
a  switchman  to  perform  the  service,  and  hs 
was  killed  by  the  explosion  of  a  can  while 
it  was  being  loaded.  The  loading  was  done 
by  employes  of  the  manufacturer,  and  the 
switchman  had  no  control  or  authority  over  / 
them.  He  however  knew  the  dangerous 
character  of  tbe  work.  Held,  that  there 
was  no  ground  of  action  against  the  com- 
pany which  employed  the  switchman  for  the 
fatal  injury  to  him.     Ib. 

630.  Obedience  to  orders.  Where  the 
employer  places  one  employe  \inder  the  con- 
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trol  and  direction  of  another,  and  the  latter, 
in  the  exercise  of  the  a,uthority  so  conferred, 
orders  the  former  into  a  place  of  unusual 
danger,  and  thus  exposes  him  to  extraordi- 
nax-y  peril,  of  the  existence  and  extent  of 
which  he  is  not  advised,  the  employer  is 
liable.  Thompson  v.  Chicago,  Milwaukee 
and  St.  Paul  R'y  Co.,  14  Federal  Reporter, 
564.     1883. 

GOl.  —  If  the  danger  is  apparent,  and  is 
as  well  known  to  the  employe  as  to  the  em- 
ployer, the  former  takes  the  risk  of  it ;  but 
if  the  employer  knew,  or  by  the  exercise  of 
ordinary  care  might  have  known,  that  the 
employment  was  hazardous  to  a  degree  be- 
yond what  it  fairly  imports,  he  is  bound  to 
inform  the  latter  of  such  fact.     76. 

603.  —  The  servant  may  obey  the  order  of 
his  superior  and  perform  his  duty,  unless  the 
danger  in  doing  so  is  so  apparent  that  a  man 
of  ordinary  prudence  would  refuse  to  un- 
dertake it,  even  under  the  orders  of  his  em- 
ployer.   Jb. 

603.  —  The  bare  fact  that  an  employe  is 
directed  by  his  superior  in  charge  to  per- 
form an  act  at  a  time  and  under  sucli  cir- 
cumstances as  that  a  person  would  reason- 
ably apprehend  danger  therefrom,  would 
not' justify  hiS"  disobedience  of  such  orders; 
hence  to  assume  such  position  of  danger  in 
obedience  to  such  direction  is  not,  of  itself, 
negligence.  Frandsen  v.  Chicago,  Rock 
Inland  and  Pdcific  R.  R.  Co.,  36  la.,  373. 
1873. 

604.  —  While  an  employe  would  have  no 
cause  of  action  for  injuries  received  in  such 
case,  since  he  was  employed  for  and  paid  for 
assuming  such  position  of  danger,  yet,  if  the 
danger  was  created  by  reason  of  the  prior 
negligence  of  co-employes,  or  if,  by  reason 
of  their  negligence,  the  injury  was  cauged  to 
him,  then  he  may  recover.     lb. 

605.  —  Where  an  action  is  brought  £^gainst 
a,  railway  company  by  one  of  its  employes 
to  recover  damages  for  injaries  sustained  by 
the  enforcement  of  an  order  made  by  the 
superintendent  of  the  company,  as  to  the 
management  of  a  particular  train,  which 
order  was  unreasonable,  and  the  enforce- 
ment of  the  same  was  dangerous  to  such 
employe,  the  fact  that  the  negligence  of  a 
fellow-servant  of  the  injured  person,  white 
executing  such  prder,  contributed  in  produc- 


ing the  injury,  affords  no  defense  to  the 
action.  Railway  Co.  v.  Jlenderson,  37  Ohio 
St.,  549,  1883;  5  Amer.  &  Eng.  E.  R.  Cases, 
539. 

696.  —  A  fireman  upon  a  locomotive, 
while  in  the  discharge  of  his  duties  as  such, 
may  properly  be  found  to  have  been  acting 
under  tlie  immediate  control  of  the  engineer. 
Cooper  V.  Central  R.  R.  Co.  of  Iowa,  44  la., 
134.     1876. 

607.  Kales.  A  railway  company  should 
make  and  publish  sufficient  and  necessary 
rules  for  the  government  of  its  employes. 
Cooper  V.  Central  R.  R.  Co.  of  Iowa,  44  la., 
131.     1876. 

608.  —  A  servant  in  the  employment  of 
the  E.  L.  Company,  engaged  in  repairing 
a  carriage  in  a  siding  at  a  station  in  the 
joint  occupation  of  the  E.  L.  Company 
and  the  L.  and  Y.  Company,  was  killed 
by  an  engine  of  the  L.  and  Y.  Company 
being  shunted  in  to  thoi  siding  at  which  he 
was  at  work.  It  appeared  that  the  rules 
for  the  regulation  of  the  station  were  pub- 
lished, headed  in  the  joint  names  of  the  two 
companies;  and  that  the  servants  employed 
in  shunting  the  engines  were  the  joint  serv- 
ants of  the  two  companies,  but  the  engine- 
di'iver  and  persons  employed,  as  the  deceased 
was,  in  repairing  the  carriage,  were  the  sep- 
arate servants  of  each  company.  It  was 
found  that  the  rules  as  to  the  precautions  to 
be  taken  before  shunting  trains  into  sidings 
had  been  observed,  and  that  there  had  been 
no  negligence  on  the  pai't  of  the  deceased, 
the  shuntsman,  pointsman  or  engine-driver,, 
but  that  the  accident  was  occasioned  by  the 
rules  being  defective.  Held,  that  the  L.  and 
V.  Company  was  liable  to  an  action  at  the 
suit  of  the  administratrix  of  such  servant, 
Vose  V.  Lancashire  andr  Yorkshire  R'y  Co.,  3 
Hurlstone  (2  Norman  (Exchequer),  738.  1858. 

609.  —  It  is  the  duty  of  a  railway  com- 
pany to  make  all  reasonable  regulations  for 
the  safety  of  its  employes.  This  being  an 
affirmative  fact,  it 'devolves  on  the  company 
to  show  an  observance  of  the  duty.  On  such 
a  showing 'the  presumption  will  be  that  the 
negligent  act  was  done  in  violation  of  its 
rules,  and  the  company  will  not  be  liable  for 
the  act  of  its  servants,  disobeying  such  regu- 
lations. Pittsburgh,  Ft.  Wa,yne  and  Chicago 
R'y  Co.  V.  Powers,  U  lU.,  341.    1874. 
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CIO.  —  It  is  the  duty  of  railway  companies 
to  their  employes  to  furnish  a  suESclent  num- 
ber of  hands  to  operate  their  trains  with 
safety.  But  where  an  employe,  whose  duty 
it  was  to  turn  switches,  couple  cars  and  give 
signals,  was  run  over  and  injured  by  the 
backing  of  a  train  on  the  private  grounds  of 
the  company,  while  he  was  engaged  in  his 
duty,  it  was  held  that  the  company  was  not 
guilty  of  negligence  or  liable  to  the  servant 
in  not  providing  rules  whereby  a  watchman 
should  have  been  kept  on  the  rear  end  of 
the  train  that  produced  the  injury,  the  proof 
showing  there  was  a  watch  or  lookout  kept 
from  the  engine.  Chicago  and  Northwestern 
R'y  Co.  V.  Donahue,  75  III,,  108.     1874. 

611.  —  Where  the  engineer  is  the  plaintiff, 
and  he  permitted  a  brother  engineer  of  the 
company  to  ride  upon  the  engine  with  him 
from  Bolingbroke  tp  Macon  (the  rule  pro- 
hibiting), and  tliQ  disaster  and  damage  was 
caused  by  the  falling  in  of  an  embankment 
near  Macon,  and  it  was  made  to  appear  from 
the  testimony  of  both  engineers  that  every- 
thing possible  was  done  to  avert  the .  catas- 
trophe, and  that  the  jjresence  of  the  pas- 
senger engineer  did  not  in  the  slightest  degree 
contribute  to  the  disaster,  but  that  the  same 
was  caused  solely  by  the  falling  in  of  the  em- 
bankment, the  recovery  of  the  plaintiff  will 
not  be  defeated  by  his  suffering  the  other 
engineer  to  ride  on  the  engine  with  htm. 
Central  H  R.  Co.  v.  Mitchell,  63  Ga.,  173;  1 
Amer.  &  Eng.  R.  R.  Cases,  145.     1879. 

612.  —  An  engine-driver  who,  in  running 
a  train,  is  injured  while  he  is  disregarding 
the  instructions  which  the  company  had  is- 
sued for  his  guidance,  and  is  therein  guilty 
of  gross  negligence  contributory  to  the  in- 
jury, cannot  recover  damages  of  the  com- 
pany. Lyon  V.  Detroit,  Lansing  and  Lake 
Michigan  R.  R.  Co.,  31  Mich.,  4^9.     1875. 

613.  —  When  the  official  printed  schedule, 
furnished  to  conductors  and  engine-drivers, 
prescribes  a  given  hour  and  minute  for  leav- 
ing the  starting  terminus,  and  no  provision 
is  made  in  the  rules  and  regulations  for  start- 
ing at  any  other  time,  to  enter  on  the  trip 
fifteen  minutes  after  the  prescribed  time  has 
expired  is  to  vary  from  the  schedule ;  and  if 
done  without  express  authority  from  the 
superintendent  or  other  proper  general  o£B- 
cer,  it  is  a  breach  of  orders,  and  in  case  of  a 


collision  the  employe  thus  violating  orders 
cannot  recover.  Oa.  R.  R.  and  Banking 
Co.  V.  McDade,  59  Ga.,  73,  1877;  18  Amer. 
R'y  Rep.,  183. 

614.  —  Under  the  evidence,  and  the  law 
applicable^thereto  as  heretofore  expounded 
by  this  court  in  this  same  case,  the  grant  of 
a  new  trial,  on  even  a  third  verdict  for  the 
plaintiff,  foUow^ed  legally  and  logically.  It 
would  have  been  an  impx-oper  exercise  of  dis- 
ci'etion  not  to  grant  it.  MoDade  v.  Oa.  R, 
R.  Co.,  60  Ga.,  119.     1878. 

615.  —  Where  there  was  posted  in  the 
cab  of  an  engine  a  notice  that  "  No  one  is 
allowed  to  ride  on  the  engine  except  the  en- 
gineer and  fireman,''  and  the  plaintiff  was 
x-iding  there  when  injured,  held,  that,  if  "the 
plaintiff  knew  of  the  rule,  and  was  there  in 
violation  of  it,  he  could  not  recover,  unless 
the  jury  found  that  the  regulation  did  not 
apply  to  plaintiff,  under  the  circumstances 
of  this  case,  or  had  been  waived  by  non- 
enforcement  against  him  and  other  employes 
engaged  about  the  engine  as  a  switch-engine. 
Smith  V.  Memphis  and  L.  R.  R.  Co.,  18  Fed- 
eral Reporter,  30 1.  1833.  See,  also,  Kreaa- 
nowski  V.  Northern  Pacific  R'y  Co.,  18  ib., 
329.     1883. 

616.  —  coupling  stick.  If  an  employe 
enters  into  or  remains  in  the  service  of  a 
railway  company  with  a  knowledge  of  its 
rules  and  regulations,  he  must  be  held  as 
undertaking  to  acquiesce  therein ;  and  if  he 
is  afterward  injured  by  reason  of  his  viola- 
tion of  such  rules  and  regulations,  he  cannot 
claim  that  their  reasonableness  is  a  question 
to  be  decided  by  a  jury,  in  an  action  by  him 
to  recover  damages  for  the  injury  thus  occa- 
sioned. This  principle  applied  to  a  rule  re- 
quiring brakemen  to  use  a  coupling  stick. 
Wolsey  V.  Lake  Shore  and  Michigan  South- 
ern R.  R.  Co.,  33  Ohio  St.,  227.     1877. 

617.  —  An  employe  is  not  bound  by  a  rule 
of  the  company  which  has  not  been  prop- 
erly published  or  brought  to  his  attention, 
and  which  it  has  habitually  neglected  to 
enforce.  This  principle  applied  to  a  rule 
forbidding  coupling  by  hand.  Fay  v.  Min- 
neapolis and  St.  Louis  Ry  Co.,  30  Minn., 
231,  1883;  11  Amer.  &  Eng.  R.  R.  Cases, 
193. 

618.  Speed  of  train.  There  is  no  error  in 
refusing  to  suljmit  to  the  juiy  the  question 
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whether  the  defendant  was  negligent  in  run- 
ning its  train  at  the  rate  of  eight  or  ten 
miles  an  hour  on  a  certain  curve,  where  all 
the  evidence  in  the  case,  as  well  as  common 
experience,  shows  that  trains  are  daily  run 
with  safety  at  a  much  higher  speed  over 
similar  curves,  and  where  it  appears  conclu- 
sively that  the  track  was  in  good  condition. 
LookwooJ  V.  Chicago  and  Northwestern  R'y 
Co.,  55  Wis.,  50,  1883;  6  Amer.  &  Eng.  R.  R. 
Cases,  151. 

G19.  Spur  track  owned  by  private  per- 
sons ;  defective  roadvray.  Where  a  railway 
company  uses  for  the  running  of  its  trains  a 
track  belonging  to  another  person,  it  is 
liable  for  injuries  to  its  employes  resulting 
from  the  unfitness  of  the  track  for  such  use. 
Stetler  v.  Chicago  and  Northwestern  JR'y 
Co.,  46  Wis.,  497,  1879;  31  Amer.  R'y  Rep., 
402. 

629.  —  If  defendant's  use  of  the  track 
alleged  to  have  heen  insufficient  was  only 
occasional  and  for  special  purposes,  and 
under  special  instructions  to  those  in  charge 
of  trains  as  to  the  manner  of  running 
thereon,  it  is  liable  only  in  case  it  was  negli- 
gence to  use  the  track  in  that  manner  and 
for  those  purposes.     lb. 

621.  —  The  injury  having  been  received 
in  Illinois,  the  court  erred  in  taking  from 
the  jury  the  question  whether  the  injury 
was  caused  by  negligence  of  the  defendant 
company  or  by  that  of  plaintiff's  co-employe, 
the  conductor  of  the  train,  there  being  evi- 
dence for  the  jury  on  that  question.  Under 
the  laws  of  Illinois  defendant  was  compelled 
to  operate  the  track.     lb.' 

622.  —  If,  however,  the  injury  was  caused 
by  neglect  of  the  defendant,  a  recovery  will 
not  be  defeated  by  the  merely  contributory 
negligence  of  a  co-employe,  but  only  by  that 
of  plaintiff  himself  or  of  some  person  for 
whose  acts  he  is  responsible.  lb.;  Stetler  v. 
Chicago  and  Northwestern  B'y  Oq.,  49  Wis., 
609, 1880;  31  Amer.  R'y  Rep.,  89. 

623.  —  Afterwards  held  in  the  same  case 
that  neither  under  §  13,  art.  XI,  of  the  con- 
stitution of  Illinois,  nor  under  §  83,  ch.  114, 
of  the  Revised  Statutes  of  that  state  (of 
1874),  is  it  made  the  duty  of  a  railway  com- 
pany to  run  its  cars  upon  spur  tracks  owned 
by  other  persons,  for  the  purpose  of  receiv- 
ing or  delivering   any  other    merchandise 


than  wheat;  and  if  such  duty  were  im- 
posed, it  would  still  not  be  the  duty  of  the 
company  to  run  upon  any  such  track  that 
was  not  reasonably  safe.  Stetler  v.  Chicago 
and  Northwestern  R'y  Co.,  49  Wis.,  609, 1880; 
81  Amer.  R'y  Rep.,  89. 

624.  —  Where  the  owners  of  a  private 
railway  track  occasionally  employed  by  ai 
railway  company  for  a  special  use  have  neg-- 
ligently  suffered  it  to  remain  in  a  dangerous 
condition  for  such  use,  though  trains  are  run 
upon  it  slowly  and  carefully,  the  company 
voluntarily  running  its  trains  thereon  ia 
liable  for  an  injury  to  one  of  its  own  em- 
ployes caused  proximately  by  such  negli- 
gence,    lb. 

625.  Tele^rjiph  employe;  constrnction 
of  telegraph  line.  One  of  the  railroad  com- 
pany's engine-drivers  running  upon  the  com- 
pany's road  is  still  its  servant  whila  in  its 
pay  and  while  liable  to  be  discharged  by  it, 
though  in  running  its  locomotive  and  cars 
he  may  be  temporarily  subject  to  the  orders 
of  a  telegraph  company,  represented  in  tha 
immediate  control  of  the  train  by  one  of  its 
employes,  and  though  the  train,  vrith  the 
railroad  company's  permission,  bs  engaged, 
for  the  time  being,  solely  in  transporting 
materials  for  the  telegraph  pompany,  with  a 
force  of  attendants  employed  by  the  latter 
company  to  handle  the  materials  and  dis- 
charge them  from  the  cars.  Except  as  to 
acts  and  omissions  dictated  by  express  or- 
ders referable  to  the  telegraph  company,  the 
engine-driver  must  observe  the  general  law 
of  diligence  applicable  to  his  vocation ;  and 
his  failure  to  do  so  is  negligence  imputable 
to  his  master  {the  railroad  company),  who  is 
liable  for  a  personal  injury  resulting  there- 
from to  one  of  the  servants  of  the  telegraph 
company  rightfully  upon  the  train  as  an  at- 
tendant laborer.  Coggin  v.  Central  R.  R, 
Co.,  63  Ga.,  685.     1879. 

626.  Two  companies  using  the  same 
track.   The  defendant  is  a  railway  company, 

,  chartered  by  the  state  of  Virginia,  and  uses 
the  track  of  a  Washington  R.  R.  Co.  by 
agreement.  The  plaintiff  while  flagging  de- 
fendant's train  over  the  road  of  the  Washing- 
ton Company,  must,  for  the  time,  be  con- 
sidered the  servant  of  the  defendant,  and  is,  , 
not  entitled  to  recover  for  any  injury  occa- 
sioned by  the  negligence  of  another  servant. 
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without  showing  that  the  defendant  was 
guilty  of  negligence  in  selecting  tjie  sei'vant 
by  whose  fault  the  accident  happened.  Mills 
V.  Orange,  Alexandria  and  Manassas  R.  R. 
Co.,  3  MacArthur  (Dist.  of  Columbia),  314. 
1875.  Contra,  Same  v.  Same,  1  ib,,  388. 
1874. 

62  7.  —  An  employe  of  a  railway  company 
lawfully  using  its  tracks,  over  whiqh  another 
company  has  a  right  of  way,  has  a  right  to 
act  upon  the  presumption  that  the  latter 
company  will  conform  to  the  rules,  such  as 
to  giving  signals,  etc.,  prescribed  by  the 
company  by  permission  from  which  it  uses 
such  tracks.  Roll  v.  Northern  Central  Ry 
Co..  15  Hun  (N.  Y.),  496.     1878. 

628.  —  A  railway  company  is  liable  in 
damages  for  injuries  caused  by  the  fault  of 
a  signalman  in  its  employment  to  the  guard 
of  a  train  belonging  to  another  company 
while  passing  over  a  portion  of  the  line  of 
the  former  company.  Colder  v.  Caledonian 
R'y  Co.,  9  Scotch  Session  Cases  (3d  series), 
833.     ]871. 

629.  —  If  a  train  of  cars  of  one  railroad 
company,  running  on  tlie  road  of  another 
company,  be  under  the  exclusive  control  of 
the  servants  of  the  latter,  the  latter  is  liable 
for  all  damages  occurring  through  negli- 
gence. But  if  the  servants  of  both  com- 
panies jointly  control  the  train,  both  com- 
panies are  liable,  Nashville  and  Chattanooga 
R.  R.  Co.  V.  Carroll,  6  Heiskell  (Tenn.),  347; 
13  Ainer.  R'y  Rep.,  20.     1871. 

639.  —  When  one  railway  company  has  a 
right,  by  contract,  to  run  its  trains  over  the 
track  of  another  company,  the  latter  com- 
pany is  liable  for  injuries,  caused  solely  by 
the  negligence  of  its  own  switchman  in  not 
properly  attending  to  his  duty,  to  an  en- 
gineer of  the  former  company  while  operat- 
ing his  engine  on,, said  track;  and,  also,  to 
the  other  company  for  damage  to  its  prop- 
erty. Merrill  v.  Central  Vt.  R.  R.  Co.,  54 
Vt.,  200.     1881. 

631.  —  Where  a  main  trunk  railway  com- 
pany furnishes  the  motive  power,  engineers 
and  conductors  to  transport  the  cars  of  an- 
other intersecting  railway  company  on  its 
road,  it  is  responsible  for  an  injury  done  to 
a  brakeman  employed  by  and  on  the  cars  of 
the  intersecting  company,  through  the  neg- 
ligence of  its  engineer.     Such  brakeman  is 


not  a  servant  or  employe  of  the  first-named 
company  so  as  to- protect  it  from  responsibil- 
ity. The  proper  test  of  service  is  to  con- 
sider who  employs,  pays,  and  has  the  right 
to  discharge  such  brakeman.  Smith  v. 
Northern  Central  R'y  Co.,  1  Pearson  (Pa.), 
343.     1861. 

632.  —  Two  companies  were  occupying 
the  same  line.  The  deceased,  a  fireman, 
was  injured  by  the  neglect  of  the  station- 
master  of  the  other  company.  The  engine- 
driver,  on  tlie  same  train  with  the  deceased, 
and  also  another  co-employe  of  the  deceased, 
were  guilty  of  contributory  negligence.  It 
was  held  that  the  representatives  of  the  de- 
ceased had  a  valid  cause  of  action  against 
the  company  whose  station-master  caused 
the  accident,  and  that  the  action  was  not 
barred  by  the  contributory  negligence  of  his 
own  co-employes.  Hobbs  v.  Glasgow  and 
South  Western  R'y  Co.,  3  Scotch  Session 
Cases  (4th  series),  315.     1875. 

633.  —  Where  two  or  more  persons  or 
corporations  are  operating  a  railway,  their 
liability  to  an  employe  for  an  injury  result- 
ing from  defective  machinery  f  urnisJied  by 
them  for  use  in  the  course  of  his  employ- 
ment is  several  as  well  as  joint.  An  action 
is  maintainable  against  one  of  them.  Kain 
V.  Smith,  80  N.  Y.,  458,  1880;  3  Amer.  & 
Eng.  R.  R.  Cases,  545. 

634.  Unaccountable  accident.  Where, 
upon  plaintiff's  evidence,  the  accident  ap- 
peared unaccountable,  and  defendant's  evi- 
dence, so  far  as  it  accounted  therefor,  showed 
that  it  arose  from  an  occult  risk  incident  to 
the  employment,  Or  that,  if  there  was  neg- 
ligence, it  was  that  of  the  plaintiff,  it  was 
error  to  submit  the  question  of  defendant's 
negligence  to  the  jury.  Steffen  v.  Chicago 
and  Northwestern  R'y  Co.,  46  Wis.,  859, 1879; 
31  Amer.  R'y  Rep.,  885. 

635.  Verdict ;  ne^li^ence.  A  verdict  that 
the  death  of  the  deceased  "  was  caused  by 
the  gross  negligence  of  the  defendants,  with- 
out any  fault "  of  said  deceased,  is  substan- 
tially an  affirmative  finding  that  the  de- 
ceased, during  the  whole  transaction  re- 
sulting in  his  death,  exercised  due  care  and 
diligence  to  protect  himself  from  injury  and 
to  do  his  duty  toward  his  employer.  Kansas 
Paaifio  R'y  Co„  v.  Salmon,  14  Kans.,  513., 
1875.  ' 
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INJUKIES  TO  PASSENGERS. 

See  AKBiTBATioir;  Evidence;  Indictment;  Injuries 
Causing  Death;  Injuries  to  Employes;  Injuries 
TO  Persons  Geneballt;  Leased  Lines;  Limita- 
tions; Neoli&ence;  Street  KaiiiWAYs;  Sunday 
Laws;  Tickets. 

(For  damages  caused  by  delay,  nee  Fasssnoers.) 

I.  iNJUKIES    KECErVED     IN     aETTING    ON 
AND  OFF  THE  CARS. 

1,  Getting  on  the  cars. 

2.  Getting  off  the  cars. 

II.  Injuries  caused  by  defective  eoad- 

WAT,  MACHINERY,  ETC. 

III.  Injuries  received   at  depots  and 

ON  DEPOT  GROUNDS. 

IV.  Negligence. 

1.  Of  carrier. 

2.  Of  passenger. 

V.  Assault  and  battery. 
VI.  Expulsion  of  passengers  from  the 

CARS. 

VII.  Damages. 
1.  Death. 

3.  Other  damages. 
VIII.  Gratuitous  passengers. 

IX.  Limitation  of  liabilities. 
X.  Injuries  received  at  car  window. 
XI.  Collisions   and   running   off   the 
track. 
1.  Collision  of  trains. 
3.  Collision  with  cattle  or  teams. 
3.  Running  off -the  track. 
XII.  Joint  occupation  of  railways,  and 
connecting  lines. 

1.  Connecting  lines. 

2.  Turn    companies    running    same 

track. 

3.  Crossing  of  two  railways, 

XIII.  Freight  trains. 

XIV,  Evidence. 
XV.  Pleading. 

XVI.  General  matters. 

I.'  Injuries  keceived  in  getting  on 

AND   OFF   THE   CARS. 


1. 


Getting  on  the  cars. 


1.  Freight  train.     If  the  plaintiflf  had 
sufScient  time  to  get  aboard  the  caboose,  he 
was  not  justified  in  getting  on  a  freight  car, 
Vol.  11—43 


and  as  this  question  was  properly  submitted 
to  the  jury,  the  judgment  below  for  the  de- 
fendant is  affirmed.  Player  v.  Burling- 
ton, Cedar  Rapids  and  Northern  R.  R.  Cp., 
13  Amer.  &  Eng.  R.  R.  Cases  (la.),  113. 
1883. 

2.  Length  of  stoppage.  Railway  trains 
are  bound  to  stop  at  stations  a  reasonable 
length  of  time  to  enable  passengers  to  get 
on.  Swigert  v.  Haiinibal  &  St.  Joseph  R.  R. 
Co..  75  Mo.,  475,  1883;  9  Amer.  &  Eng.  R.  R. 
Cases,  833;  Wabash,  St.  Louis  and  Pacific 
R'y  Co.  V.  Rector,  104  111.,  396,  1883;  9  Amer. 
&  Eng.  R.  R.  Cases,  264. 

3.  —  It  is  not  necessarily  negligence  to 
attempt  to  get  on  a  train  which  has  started 
from  a  station.  The  rata  of  speed,  and 
whether  the  train  was  stopped  a  sufficient 
length  of  time  to  enable  passengers  to  get 
on,  are  circumstances  to  be  considered  in 
deciding  the  question.  Swigert  v.  Hannibal 
and  St.  Joseph  R.  R.  Co.,  75  Mo.,  475,  1882 
9  Amer.  &  Eng.  R.  R.  Cases,  333. 

4.  —  While  plaintiff,  a  passenger  on  a 
train,  was  about  to  alight  at  a  station  the 
train  began  to  move  slowly.  B.,  another 
passenger,  endeavored  to  assist  plaintiff,  who 
had  some  packages  in  her  hands.  V^^hile 
doing  this  B.,  who  had  hold  of  plaintiff,  was 
turned  around  and  compelled  to  step  off  the 
train  backward,  in  which  he  pulled  plaintiflf 
off  with  him,  wliereby  she  was  injured.  It 
was  shown  that  the  train  did  not  stop  long 
enough  to  allow  passengers  to  leave.  Held, 
that  plaintiflf  was  not  necessarily  guilty  of 
contributory  negligence,  but  that  it  was  for 
the  jury  to  determine.  Burrows  v.  Erie  R'y 
Co.,  3  Thompson  &  Cook  (N.  Y.  Supreme 
Ct.),  44.  1874.  Held,  on  appeal,  that  the 
company  was  not  responsible  for  the  negli- 
gence of  any  one  assisting  the  plaintiflf,  and 
that  plaintiflf  was  not  justifl.ed  in  exposing 
herself  while  the  cars  were  in  motion.  Bur- 
rows V.  Erie  R'y  Co.,  63  N.  Y.,  556.    1876. 

5.  Making  up  train.  Trains  should  stand 
at  the  stations  a  reasonable  time  before  their 
departure,  to  permit  passengers  to  enter 
them ;  usually  twenty  or  thirty  minutes  is 
more  than  can  reasonably  be  demanded;  but 
until  it  becomes  necessary  to  put  them  in 
position  to  await  passengers,  there  is  no 
negligence  in  moving  them  back  and  forth 
as  the  convenience  of  the  company,  in  mak- 
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ing  up  and  stationing  otlier  trains,  may  re- 
quire. Flint  and  Pere  Marquette  R'y  Co.  v. 
Stark,  88  Mich.,  714.    1878. 

6.  Misleading^  nniionnooinonts.  A  rail- 
way company  may  be  liable  for  damages 
resulting  from  misleading  announcements 
\!-hereby  passengers  are  led  to  attempt  to  get 
upon  the  wrong  train.    lb. 

7.  Moving  train.  A  plaintiff  who  arrives 
at  the  depot  before  the  cars,  with  plenty  of 
time  to  go  upon  the  platform,  but  who  waits 
upon  the  ground  on  the  opposite  side  of  the 
track,  and  when  the  cars  come  along  at- 
tempts to  get  on  from  that  side,  and  espe- 
cially after  dark,  and  is  thrown  off  by  the 
cars  starting  before  she  is  securely  on,  can- 
not be  said  to  be  free  from  negligence  con- 
tributory to  the  result.  Michigan  Central 
B.  R.  Co.  V.  Coleman,  38  Mich.,  440, 1874;  13 
Araer.  R'y  Rep.,  59.  See,  also,  Harvey  v. 
Eastern  R.  R.  Co.,  116  Mass.,  369,  1874;  7 
Amer.  R'y  Rep.,  468. 

8.  —  The  fact  that  the  railway  company 
is  violating  the  law  in  not  stopping  its  train 
for  five  minutes  at  a  station  will  not  excuse 
a  passenger  in  attempting  to  get  upon  the 
train  while  it  is  in  motion.  Qalveeton,  Har- 
risburg  and  San  Antonio  R.  R.  Co.  v.  Le 
Giecse,  51  Tex.,  189.    1879. 

9.  Platform.  If  the  company  has  con- 
structed and  maintained  a  platfornii  at  a  con- 
venient and  suitable  place,  by  which  passen- 
gers can  safely  and  securely  enter  the  cars 
when  the  train  is  placed  in  position  for  tJie 
reception  of  passengers  when  the  cars  are 
not  in  motion,  it  has  fulfilled  its  duty  to  the 
passenger  so  far  as  the  platform  is  con- 
cerhed.  Chicago  and  Northwestern  R'y  Co. 
V.  Scates,  90  111.,  586.    1878. 

10.  Signals.  It  is  the  duty  of  a  railroad 
company,  through  its  agents,  to  give  reason- 
able signals  of.  the  departure  of  its  trains 
from  its  stations  and  depots;  suoli  signals  as 
would  ordinarily  attract  the  attention  of 
passengers  and  those  interested  in  the  move- 
ments of  the  cars  of  the  railroad  company. 
Should  a  passenger  needlessly  linger  about  a 
depot '  or  station,  and  neglect  to  board  a 
train,  then  the  company,  as  to  such  passen- 
ger, is  only  bound  to  ordinary  diligence; 
and  it  would  be  the  duty  of  the  passenger 
to  use  caution  in  observing  signals  which 
might  be  given  by  the  agents  of  the  com- 


pany.   Perry  v.  Central  R.  R.  Co.,  06  Ga,, 
748.     1881. 

11.  —  These  principles  applied  to  a  cas9 
where  plaintiff,  who  was  standing  on  tlie 
platform,  was  going  to  Savannah  to  get 
married,  and  saw  the  train  moving  from  the 
platform,  and  in  his  haste  in  trying  to  get 
upon  the  train,  which  had  moved  off,  as  he 
claimed,  without  signal,  he  was  run  into  by 
another  engine  and  severely  injured.  '  Held, 
that  his  own  negligence  was  a  question  for 
the  jury.    lb. 

12.  —  In  giving  signals  to  tardy  passen- 
gers wlio  have  needlessly  neglected  to  board 
the  train,  the  purpose  is  to  prevent  them 
from  being  left  in  consequence  of  their  own 
want  of  promptitude.  Ordinary  diligence 
as  to  such  signals,  according  to  wluit  is 
usual  on  like  occasions,  in  like  circum- 
stances, is  required  on  both  sides  — on  tha 
side  of  the  company  in  giving  them,  and 
on  the  side  of  the  passengers  in  looking, 
listening  or  observing.  What  kind  of  sig- 
nals will  come  up  to  such  ordinary  dili- 
gence, by  what  means  to  be  made,  and 
with  what  degree  of  loudness  or  distinofr- 
ness,  are  questions  for  the  jury  and  not  for 
the  court.  Central  R.  R.  and  Banking  Co. 
V.  Perry,  68  Ga.,  461,  1877;  16  Amer.  K'y 
Rep.,  133. 

18.  Starting  of  train.  The  fact  that  tha 
conductor  of  a  train  about  to  leave  a  station 
is  induced  by  the  conduct  and  conversation 
of  a  person  on  the  station  platform  to  believe 
that  he  does  not  intend  to  take  passage  on 
the  train,  will  not  relieve  the  company  from 
liability  for  injuries  received  by  suoh  person 
in  consequence  of  the  train  being  started 
without  giving  him  time  to  get  on,  if  the 
conductor  actually  sees  him  attempting  fO' 
get  on  when  he  gives  tlie  order  to  start. 
Swigert  v.  Hannibal  and  St.  Joseph  B.  iJ. 
Co.,  75  Mo.,  475,  1883;  9  Amer.  &  Eng.  B.  E.. 
Cases,  833. 

1 4.  Stopping  oir  tlio  platform.  A  lady 
passenger  in  getting  on  the  cars  in  the  night 
stepped  offl  the  platform  and  was  injured. 
She  sued  the  company,  claiming  that  the 
accident  was  caused  by  insufficiency  ot  light 
on  the  oars.  Held,  that  the  accident  was 
not  one  ordinarily  attributable  to  the  neg- 
lect of  the  carrier.  Proof  of  want  of  care 
must  be  shown,     Chicago,  St.   Louis  an^ 
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New  Orleans  B.  R.  Co.  v.  Trotter,  60  Miss., 
Ul    1882. 

15.  Wiio  is  a  passenger.  One  who  has  a 
railroad  ticket  arid  is  present  to  take  tlie 
train  at  the  ordinary  point  o(  departure  is  a 
passenger,  though  he  has  not  entered  the 
cars.  In  duties  toward  liim,  directly  involv- 
ing his  safety,  the  company  is  bound  to  ex- 
traordinary diligence,  and  in  those  touching 
his  convenience  or  aocouimodation,  to  ordi- 
nary diligence.  Central  ij.  R.  and  Banking 
Co.  V.  Perry,  58  Ga.,  461, 1877 ;  16  Amer.  R'y 
Rep.,  133. 

16.  Wrong  side  of  train.  The  duties  of 
conductors  of  night  trains,  when  stopping  or 
starting,  in  looking  out  for  the  safety  of  pas- 
sengers entering  or  leaving  the  cars,  exam- 
ined, and  held  that  they  are  not  requii-ed  to  be 
on  the  lookout  for  passengers  getting  on  from 
both  sides  of  the  train,  and  are  not  at  fault 
for  not  discovering  a  passenger  attempting 
to  get  on  from  the  wrong  side.  Michigan 
Central  R.  R.  Co.  v.  Coleman,  38  Mich.,  440, 
1874;  13  Amer.  R'y  Rep.,  59. 


2.  Getting  off  the  cars. 

17.  Annonncement  of  station.  A  railway 
company  should  have  its  stations  announced 
in  time  to  give  passengers  an  opportunity  ^o 
alight.  Dawson  v.  Louisville  and  Nashville 
R.R.  Co.,  U  Amer.  &  Eng.  R.  R.  Cases,  134 
(Ky.).    1883. 

18.  Children.  It  appeared  that  plaintiff, 
an  infant  twelve  years  of  age  in  the  care  of 
her  parents,  was  a  paying  passenger  upon 
defendant's  care.  As  the  train  approached 
■the  station  where  she  was  to  alight,  the  con- 
ductor called  out  the  name  of  the  station 
and  the  cars  stopped.  It  was  evening  and 
dark.  Plaintiff  and  her  parents  arose  to 
leave,  but  before  they  got  out  of  the  car  the 
train  started  and  moved  slowly  by  the 
station.  They,  knowing  the  train  was  in 
motion,  passed  out  on  to  the  platform  of  the 
car,  and  while  the  train  was  still  moving,  and 
after  it  had  passed  the  platform  of  the 
station,  plaintiff's  father  took  her  under  his 
arm,  stepped  from  the  car,  fell,  &nd  she  was 
injured.  Held,  that  plaintiff,  as  matter  of 
law,  was  chargeable  with  contributory  neg- 
ligence.   Morrison  v.  Erie  R'y  Co.,  56  N.  Y., 


303.     1874.     See,. also,  Ohio  and  Mississippi 
Ry  Co.  V.  Stratton,  78  111.,  88.     1875. 

19.  Comparative  negligence.  Where  a 
jury  has  found,  from  the  evidence,  that 
the  act  of  a  passenger  in  alighting  from  a 
train,  at  the  time  and  under  the  circum- 
stances appearing,  was  slight  negligence, 
and  the  negligence  of  the  servants  of  ths 
railroad  company  in  starting  its  train,  when 
compared  with  that  of  the  passenger,  was 
gross,  and  such  finding  is  sustained  by  the 
appellate  court,  it  is  conclusive  on  the  su- 
preme court,  and  cannot  be  re-examinedf. 
Chicago  and  Alton  R.  R.  Co.  v.  Bonifield, 
104  111.,  323,  1883;  8  Amer.  &  Eng.  R»  B. 
Cases,  488. 

20.  Crossing  track.  Plaintiff's  intestate 
was  a  passenger  on  a  western  bound  train  for 
Otisville,  of  which  place  he  was  a  resident;' 
passengers  arriving  there  from  the  east  are 
compelled  to  alight  upon  a  platform  between 
the  tracks  and  cross  the  eastern  track,  in 
order  to  reach  the  station.  Plaintiff's  intes- 
tate stepped  from  the  smoking  oar,  at  the 
end  nearest  the  locomotive,  upon  the  plat- 
form, and  from  thence  upon  the  eastern 
track,  when  he  was  struck  and  killed  by  a 
train  of  coal  cars  going  east,  the  engine  of 
which  had  been  switched  off.  There  was  no 
brakeman  on  the  forward  end  of  the  coal 
cars,  nor  was  any  signal  given  of  its  ap- 
proach. The  defendant  claimed  that  the 
plaintiff's  intestate  was  guilty  of  contribu- 
tory negligence,  as  there  was  no  evidence  to 
show  that  he  looked  to  the  west  before  step- 
ping on  the  track.  Held,  that  the  question 
of  contributory  negligence  was,  under  the 
circumstances  of  the  case,  a  question  for  the 
jury,  and  that  It  was  error  to  direct  a  non- 
suit. Green  v.  Erie  R'y  Co.,  11  Hun  (N.  Y.'), 
333.     1877. 

21.  Darkness.  In  a  suit  for  damages 
brought  by  a  passenger  for  injuries  resulting 
from  the  negligence  of  the  company,  the  pe- 
tition alleged  that  it  neglected  to  provide 
"  proper  lights  and  accommodations  for  pas- 
sengers at  its  freight  depot ; "  that  plaintiff, 
being  unable  from  the  darkness  of  the  night 
to  see  when  he  alighted  from  the  car,  fell, 
and  injuries  to  his  person  were  occasioned  by 
the  neglect.  Held,  that  on  general  demurrer 
the  petition  was  sufiRcient.  Stewart  v.  Inter- 
national and  Great  Northern  R.  B.  Co.,  53 
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Tex.,  289,  1880;  3  Amer.  &  Eng.  R.  R.  Cases, 
497. 

22,  —  It  may  be  carelessness,  according  to 
circumstances,  in  a  railway  company  to 
notify  passengers  in  the  niglit-time  that  a 
etation  was  at  hand,  and  then  stop  the  train 
«hort  of  such  station.  Cent.  R.  B.  Co.  of  New 
Jersey  v.  Van  Horn,  38  N.  J.  Law,  133, 187.5 ; 
13  Amer.  R'y  Rep.,  36. 

23.  —  The  plaintiff  was  a  traveler  on  the 
■defendant's  line  by  a  train  which  arrived  at 
"the  station  for  which  the  plaintiff  was 
bound  at  night.  The  part  of  the  platform  at 
that  station  at  which  passengers  could  alight 
was  of  sufficient  length  for  the  whole  train 
to  have  been  drawn  up  alongside  of  it,  but 
in  addition  to  that  part  the  platform  ex- 
tended   some    distance,  gradually  receding 

'  from  the  rails.  When  the  train  drew  up  the 
body  of  it  was  alongside  the  platform,  but 
the  last  carriage,  in  which  plaintiff  rode, 
was  opposite  the  receding  part  of  the  plat- 
f6rm,and  about  four  feet  from  it.  The  night 
was  very  dark,  and  the  place  where  the  last 
carriage  stopped  was  not  lighted,  though  the 
rest  of  the  station  was  well  lighted  with  gas. 
There  was  no  express  invitation  given  to  the 
plaintiff  by  the  couipany's  servants  to  alight, 
but  the  train  had  been  brought  to  a  final 
standstill  and  did  not  move  on  again  until  it 
Btarted  on  its  onward  journey.  No  warning 
was  given  to  the  plaintiff  that  the  carriage 
was  not  close  to  the  platform  or  that  care 
would  be  necessary  in  alighting.  The  plaint- 
iff opened  the  carriage  door  and,  stepping 
out,  fell  into  the  space  between  thccaniage 
and  the  platform,  and  sustained  injuries,  for 
which  she  brought  an  action  against  the 
company.  Held,  that  there  was  evidence  of 
negligence  on  the  part  of  the  defendant's 
servants  to  go  to  the  jury.  Bringing  a  rail- 
way carriage  to  a  standstill  at  a  place  at 
wliich  it  is  unsafe  for  a  passenger  to  alight, 
under  circumstances  which  warrant  the 
passenger  in  believing  that  it  is  intended  he 
shall  get  out,  and  that  he  may  do  so  with 
safety,  without  any  warning  of  his  danger, 
amounts  to  negligence  on  the  part  of  the 
company,  for  which,  in  the  absence  of  con- 
tributoiy  negligence  on  the  part  of  the  pas- 
senger, an  action  may  be  maintained.  Cockle 
V.  London  and  South  Eastern  Ry  Co.,  Law 
Reports,   7  Common.  Pleas    Cases,    321;    2 


Eng.  (Moak).  648,  1872 ;  Same  v.  Same,  Law 
Reports,  5  Common  Pleas  Cases,  457,  1870. 

24.  —  The  plaintiff  was  set  down  at  T. 
after  dark  on  the  side  of  the  line  opposite  to 
the  station  and  place  of  egress.  The  train 
was  detained  more  than  ten  minutes  at  T., 
and  from  its  length  blocked  up  the  ordinary 
crossing  to  the  station  which  is  on  the  level. 
The  ticket  collector  stood  near  the  crossing 
with  a  light,  telling  the  passengers,  as  they 
delivered  their  tickets,  to  "  pass  on."  The 
plaintiff  passed  down  the  train  to  cross  be- 
hind it,  and  from  the  want  of.dight  stumbled 
over  some  hampers  put  out  of  the  train  and 
was  injured.  The  practice  of  passengers  had 
been  to  cross  behind  the  train,  when  long, 
without  interference  from  the  railway  com- 
pany. Held,  that  these  facts  disclosed  evi- 
dence for  the  jury  of  negligence  on  the 
part  of  the  company.  Nicholson  v.  Lanca- 
shire and  Yorkshire  R'y  Co.,  3  Hurlstone  & 
Coltman  (Exchequer),  534.     1865. 

2.5.  Drunkenness.  An  injury  to  which 
the  intoxication  of  the  passenger  has  con- 
tributed will  not  render  the  carrier  liable. 
Weeks  v.  New  Orleans  and  CarroUton  B.  R 
Co.,  33  La.  An.,  615.     1880. 

20.  —  "Where,  after  coming  to  a  full  stop, 
and  while  passengers  were  alighting,  the 
train  was  suddenly  moved  without  warning, 
it  is  immaterial  whether  the  motion  is  back- 
ward or  forward.  That  a  passenger,  injured 
under  such  circumstances,  was  intoxicated, 
would  not  exonerate  the  company.  Such 
intoxication  v?ould  have  consideration  upon 
the  question  of  contributory  negligence. 
Milliman  u.  N.  Y.  Central  and  Hudson  River 
B.  B.  Co.,  6  Thompson  &  Cook  (N.  Y. 
Supreme  Ct.),  585;  4  Hua  (N.  Y.},  409,  1875; 
66  N.  Y.,  643,  1876. 

27.  Indictment.  A  passenger  left  the 
train  after  the  conductor  had  called  out  the 
name  of  the  station  to  which  he  was  enti- 
tled to  be  carried,  and  the  car  in  which  he 
was  had  passed  the  station  and  had  almost 
stopped ;  and,  while  crossing  to  the  station, 
was  killed  by  a  locomotive  on  a  parallel 
track,  the  approach  of  which  he  might  have 
seen  had  he  looked  before  leaving  the  train. 
Held,  on  an  indictment  against  the  company 
under  the  statute  of  1874,  ch.  373,  §  163,  that, 
even  if  an  indictment  would  lie  for  the  death 
of  a  negligent  passenger,  the  perdon  killed 
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had  ceased  to  her  a  passenger  while  leaving 
the  train  while  in  motion.  Commonwealth 
V.  Boston  and  Maine  R.  R.  Co.,  139  Mass., 
500,  1880;  1  Amer.  &  Eug.  R.  R.  Cases,  457. 

28.  Length  of  stoppage.  A  railway  ooni- 
piny  has  not  discharged  its  duty  or  relieved 
itself  from  liability  to  its  passengers  until  it 
has  stopped  at  the  end  of  their  journey  a 
reasonable  time  for  them  to  get  off  the  train 
in  safety.  Jeffersonville,  etc.,  R.  R.  Co.  v. 
ParmaUe,  51  Ind.,  4a,  1875;  Keller  v.  Sioux 
City  dnd  St.  Paul  R.  R.  Co.,  '41  Minn.,  178. 
1880. 

29.  —  It  is  the  duty  of  a  railway  com- 
pany, at  a  time  when  passengers  are  getting 
out  of  the  cars,  after  an  announcement  by 
the  conductor  that  tea  minutes  would  be 
given  for  refreshments,  to  permit  the  cars 
to  stand  still.  Sauter  v.  New  York  Central 
and'Hudson  River  R.  R.  Co.,  6  Hun  (N.  Y.), 
446.  - 1876. 

30.  —  If  the  train  is  stopped  a  sufficient 
length  of  time  to  enable  a  passenger  to  con- 
veniently alight,  and,  without  any  fault  of 
the  company's  servants,  he  fails  to  do  so, 
and'  the  conductor,  not  knowing,  and  having 
no  reason  to  suspect,  that  he  was  in  the  act 
of  alighting,  caused  the  train  to  start  while 
he  was  so  alighting,thenthe  company  would 
not  be  liable.  Straus  v.  Kansas  City,  St. 
Joseph  and  Council  Bluffs  R.  R.  Co.,  75  Mo., 
18a,  1881 ;  6  Amer.  &  Eng.  R.  R.  Cases,  884. 

81.  Moving  train.  If  a  passenger  be  neg- 
ligently carried  beyond  his  stopping  place, 
he  can  recover  for  the  inconvenience,  loss  of 
tune  and  expense  of  traveling  back ;  but  if 
he  jumps  or  leaves  the  train  under  circum- 
stances which  prudence  would  forbid,  he 
'  does  it  at  his  own  risk,  and  assumes  the  con- 
sequences of  his  own  act.  Ke!^  v.  Hanni- 
ial  and  St.  Joseph  R.  R.  Co.,  70  Mo.,  604, 
18i9;  Straus  v.  Kansas  City,  St.  Joseph  and 
Council  Bluffs  R.  R.  Co.,  75  Mo.,  185,  1881; 
6  Amer.  &  Eng.  R.  R.  Cases,  384;  Nelson  v. 
Atkmtie  and  Pacific  R.  R.  Co.,  68  Mo.,  593, 
KK;. Houston  and  Texas  Central  R'y  Co.  v. 
Leslie,  57  Tex.,  83,  1883;  9  Amer.  &  Eng.  R. 
R.  Cases,  407;  Southweslern  R.  R.  Co.  v. 
Singleton,  67  Ga.,  306,  lirSl ;  Burrows  v.  Erie 
fi'!/  Co.,  63  N.  Y.,  556,  1876;  Jewell  v.  Chi- 
•^"ffo,  St.  Paul  and  Minneapolis  R'y  Co.,  54 
Wis.,  610, 1882;  6  Amer.  &  Eng.  R.  R.  Oases, 
379;  Lake  Shore  and  Michigan  Southern  R'y 


Co.  V.  Bangs,  47  Mich.,  470,  1883;  Illinois 
Central  R.  R  Co.  v.  Chambers,  71  III.,  519.^ 
1874 ;  Illinois  Central  R.  R.  Co.  v.  Lutz,  84 
111.,  598,  1877;  Dougherty  v.  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co.,  86  111.,  467, 
1877. 

32.  —  It  is  negligence  for  a  passenger  ±o 
leap  from  a  moving  train  for  the  mere  pur- 
pose of  getting  off  at  a  station  where  the 
train  should  stop  but  does  not  do  so,  even 
though  he  takes  that  course  to  save  others 
from  distress  on  account  of  his  absence. 
Lake  Shore  and  Michigan  Southern  R'y  Co. 
V.  Bangs,  47  Mich.,  470.     1883. 

33.  —  Whether  a  railway  company  which 
fails  to  bring  its  train  to  a  full  stop  at  a 
station  shall  be  held  liable  in  damages  for 
injuries  sustained  by  a  passenger  in  attempt- 
ing to  get  off,  depends  upon  whether,  under 
all  the  circumstances,  it  was  prudent  for 
him  to  make  the  attempt..  Pricev.  St.  Louis, 
Kansas  City  and  Northern  R'y  Co.,  12  Mq., 
414,  1880 ;  8  Amer.  &  Eag.  R.  R.  Cases,  365. 

34.  —  The  facts  considered  in  relation  to 
the  injury  of  a  passenger  in  alighting  from 
a  freight  train,  and  the  company's  employes 
held  negligent  in  backing  the  train  without 
giving  the  passenger  time  to  alight  from  the 
caboose ;  but  the  coatributory  negligence  of 
the  passenger  in  jumping  off  the  train  was 
held  to  defeat  the  action.  Richmond  and 
Danville  R.  R.  Co.  v.  Morris,  31  Grattan 
(Va.),  200.     1878. 

35.  —  The  Lake  Shore  and  Michigan 
Southern  R'y  Co.  ran  a  special  train  from 
Clinton  to  Adrian  and  return,  and  the  plaint- 
iff below,  who  resided  at  Tecumseh,  an  in- 
termediate station,  bought  a  ticket  from  the 
latter  place  to  Adrian  and  return.  On  the 
return  trip  the  train  reached  Tecumseh  be- 
tween eleven  and  twelve  o'clock  at  night, 
and  stopped  at  the  crossing  of  the  principal 
street,  about  a  quarter  of  a  mile  before 
reaching  the  station,  where  most  of  the 
Tecumseh  passengers  left  the  cai-s.  The 
train  then  started  on  and  passed  the  station 
without  stopping  and  without  notice  to  pas- 
sengers. The  plaintiff,  supposing  it  would 
stop  at  the  station,  went  out  on  the  platform 
of  the  car,  and  seeing  that  the  train  was  not 
going  to  stop,  jumped  off  on  the  opposite 
side  from  the  depot,  and  in  so  doing  was 
thrown  under  the  train  and  seriously  in- 
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jured.  Held,  that  the  plaintiff's  conduct 
was  beyond  all  question  negligent,  and  that 
the  jury  should  have  been  so  instructed. 
Lake  Sliore  and  Michigan  Southern  R'y  Co. 
V.  Bangs,  3  Amer.  &  Eng.  R.  R.  Cases 
(Mich.),  426.     1883. 

36.  —  If  a  conductor,  or  agent,  in  charge 
of  a  train,  improperly  ordered  one  who  en- 
tered it  to  leave  it  while  in  motion,  and  in 
so  doing  an  injury  occurred,  though,  the 
party  may  have  been  negligent  in  obeying 
the  order,  it  would  not  free  the  company 
from  liability,  but  would  constitute  a  case 
of  contributory  negligence.  Southwestern 
R.  E.  Co:  V.  Singleton,  67  Ga.,  306.     18S1. 

37.  —  If  one  leaps  from  a  train  of  cars 
moving  at  the  rate  of  fifteen  miles  per  hour, 
on  the  advice  and  concurrence  of  the  con- 
ductor, his  right  to  recover  would  involve 
the  question  whether  he  prudently  use3  the 
only  means  provided  by  the  company  for 
him  to  get  off  th'at  the  course  of  the  com- 
pany permitted  him  to  use,  and  also  his 
recklessness  and  want  of  ordinary  care ;  for 
if  by  the  use  of  ordinary  care  he  could  have 
avoided  the  injury,  the  company  would  not 
be  liable.  Southwestern  R.  R.  Co.  v.  Single- 
ton, 68  Ga.,  253.     1880. 

88.  —  Plain tifif,  in  getting  off  defendant's 
train  while  in  motion,  wSiS  injured.  In  an 
action  to  recover  damages  therefor,  it  a^)- 
peared  that  she  was  directed  to  get  off  when 
she  did,  but  the  evidence  was  conflicting  as 
to  whether  the  direction  was  given  by  a 
brakeinan  or  by  a  person  not  connected  with 
the  running  of  the  train.  The  court  charged 
that  it  was  immaterial  who  gave  the  direc- 
tion; it  was  for  the  jury  to  say  whether  it 
was  prudent  for  her,  acting  under  the  ad- 
vice so  given  by  anybody,  to  alight  from  the 
train.  Held,  error;  that  if  directed  by  an 
employe,  the  plaintiii  liad  a  right  to  assume 
that  she  could  get  off  .with  safety,  although 
.  the  train  was  in  motion ;  but  not  so  if  the 
direction  was  given  by  another  passenger, 
as  she  could  have  no  reason  to  suppose  the 
latter  knew  more  about  the  safety  of  the  act 
than  herself.  Filer  v.  New  York  Central  R. 
R.  Co.,  59  N.  Y.,  351,  1874;  7  Amer.  R'y 
Eep.,  111. 

39,  —  Though  one  would  not  be  justified 
in  jumping  from  a  train  moving  rapidly  to 
avoid  paying  the  fare  demanded,  although 


exorbitant,  yet  if  he  refused  to  pay  such  fare 
and  was  ordered  to  leave  the  train,  and  in 
so  doing  was  injured,  such  facts  would  con- 
stitute contributory  negligence  on  the  part 
both  of  himself  and  the  I'ailroad  company. 
Southwestern  R.  R.  Co.  v.  Singleton,  67  Ga., 
303.     1881. 

40.  Near-sighted  passenger.  The  evi- 
dence disclosed  that  Gonzales'  vision  was 
impei'fect,  but  that  he  could  see  from  ninety 
to  one  hundred  feet ;  his  hearing,  however, 
was  perfect.  A  witness  testified  that  he 
stood  on  the  platform  of  a  smoking  car,  next 
to  the  one  at  which  Gonzales  got  out,  and, 
as  the  latter  was  stepping  down,  the  witness 
remarked  that  that  was  a  dangerous  place  to 
get  oJE.  Assuming,  ^s  the  court  did,  that 
there  was  negligence  on  the  part  of  the  de- 
fendant, the  negligence  of  the  deceased  was 
so  palpable  that  the  defendant  was  entitled 
to  the  direction  of  a  verdict.  Gonzales  v. 
New  York  arid  Harlem  R.  R.  Co.,  50  How- 
ard's Practice  (N.  Y.),  136.     1875. 

41.  Overcrowded  train.  A  passenger  on 
the  traiu  approaching  the  station  to  which 
he  was  going,  which  was  a  flag  station,  and 
at  which  tiie  conductor  had  promised  him  to 
stop  the  train,  left  his  seat  and  tried  to 
make  his  way  to  the  car-door,  in  order 
to  leave  the  train  at  the  station.  It  was  a 
day  of  great  public  excitement,  and  the 
train,  which  was  a  very  long  one,  was 
crowded  with  people,  who  filled  all  the  seats, 
passage-ways  and  platforms,  and  even  occu- 
pied the  roofs  of  the  cars.  The  train  did  not 
come  to  a  full  stop  on  reaching  the  station, 
and  the  passenger,  in  making  his  way 
through  the  crowd,  reached  the  platform, 
a,nd,  in  the  surging  of  the  crowd,  fell,  or 
was  pushed  out  on  the  platform  and  down 
the  steps  of  the  car ;  and,  after  holding  on 
with  one  hand  for  a  short  distance,  he 
finally  fell  to  the  ground  and  was  injured. 
Held,  that  tiie  question  whether  the  plaintiff 
was  in  the  exercise  of  proper  care,  and 
whether  the  defendant  negligently  and  im- 
properly managed  its  train  so  that  the 
J)laintiff's  injury  was  caused  thereby,  should 
have  been  submitted  to  the  jury.  Treat  v. 
Boston  and  Lowell  R.  R.  Co.,  131  Mass.,  871, 
1881 ;  3  Amer.  &  Eng.  E.  R.  Cases,  433. 

42.  Overshooting  the  platform.  On  the 
approach  of  a  train  to  a  station,  a  porter 
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called  out  the  name  of  the  station,  and  the 
train  was  brought  to  a  standstill.  Hearing 
carriage  doors  opening  and  shutting,  and 
seeing  a  person  alight  from  the  next  car- 
riage, the  plaintiff  (a  season-ticket  holder, 
accustomed  to  stop  there)  stepped  out  of  a 
carriage ;  but  the  carriage  in  which  he  wafi, 
overshot  the  platform,  and  he  fell  on  to  the 
embantment  and  was  hurt.  It  was  night, 
and  there  was  no  light  near  the  spot,  and  no 
caution  was  given,  nor  anything  done  to  in- 
timate that  the  Btoppa,ge  was  a  temporary 
one  only,  or  that  the  driver  intended  to  back 
the  train.  Held,  upon  a  reservation  in  which 
it  was  agreed  that,  the  court  should  "be  at 
liberty  to  draw  inferences,  both  as  to  negli- 
gence by  the  defendant,  and  want  of  reason- 
able care  of  the  plaintiff,  and  upon  the  facts 
generally,"  that  there  was  evidence  from 
which  a  jury  might  reasonably  find  negli- 
gence on  the  part  of  the  company's  servants, 
and  no  (jvidence  of  contributory  negligence 
on  the  part  of  the  plaintiff.  Weller  v.  Lon- 
don, Brighton  and  South  Coast  M'y  Co., 
Law  Reports,  9  Common  Pleas  Cases,  136 ;  8 
Sing.  (Moak),  441.     1874. 

43.  —  An  excursion  train,  in  which  the 
plaintiffs  (husband  and  wife)  were  passen^ 
gers  to  Rhy'e,  arrived  at  Rhye  station,  and, 
tlie  train  being  a  long  one,  the  carriage  in 
which  they  were  overshot  the  platform.  It 
was  then  dayUght.  The  passengers  were 
not  warned  to  keep  their  seats,  nor  was  any 
o&et  made  to  back  the  train  to  the  platform, 
nor  was  it,  in  fact,  ever  so  backed,  nor  did 
it  move  until  it  started  for  Bangor.  After 
waiting  a  short  time,  tlie  husband,  following 
the  example  of  other  passengers,  alighted, 
without  any  request  to  the  company's  serv- 
ants to  back  the  train,  or  any  communica- 
tion with  them.  The  wife,  standing  on  the 
iron  step  of  the  carriage,  took  both  his 
hands  and  jumped  down,  and  in  so  doing 
strained  her  knee.  There  was  a  foot-board 
between  the  iron  step  and  the  ground, 
■which  she  did  not  use,  but  there  was  no 
evidence  of  any  carelessness  or  awkwardness 
in  the  manner  of  descent,  excerpt  such  as 
Blight  be  inferred  from  the  above  facts.  In 
an  action  brought  for  this  injury,  held  (per 
Martin,  Bramwell  and  Pigott,  BB.;  Kelly, 
C.  B.,  dissentiente),  that  there  was  no  evi- 
dence for  the  jiury  of  negligence  in  the  de- 


fendant ;  and  that  the  accident  was  entirely 
the  result  of  the  plaintiffs'  own  acts.  Siner 
V.  Great  Western  Ry  Co.,  Law  Reports,  3 
Exchequer  Cases,  150,  1863;  Same  v.  Same, 
4  lb.,  117,  1869. 

44.  —  Where  that  part  of  a  railway  train 
including  the  carriage  in  which  the  plaintiff 
rode  overshot  the  platform  in  daylight,  and 
a  porter  called  out  several  times  the  name  of 
the  station,  and  let  out  some  of  the  passen- 
gers, who  were  departing  from  the  station, 
and  a  reasonable  time  for  backing  the  train 
had  elapsed,  and  there  was,  apparently,  no 
intention  to  back  it,  and  there  was  at  hand 
no  servant  of  the  company  whom  the  plaint- 
iff could  request  to  have  the  train  backed ; 
and  the  plaintiff,  though  cautiously  attempt- 
ing to  alight,  fell,  and  was  injured  in  the 
attempt,  -r-  lield,  that  there  was  evidence  of 
negligence  on  the  part  of  the  company. 
Nichols  V.  Great  Southern  and  Western  Ry 
Co.,  7  Irish  Reports,  Common  Law,  40.  1873. 
See,  also,  Thompson  v.  Belfast,  Holyrood,  etc., 
R'y  Co.,  5  Irish  Reports,  Common  Law,  517. 
1871. 

45.  —  A  train  drew  up  at  a  small  station 
with  the  engine  and  part  of  one  of  the  car- 
riages beyond  the  platform.  A  passenger 
in  that  carriage,  having  parcels  in  her  hands, 
opened  the  door  and  waited  on  the  iron  step 
some  time  for  assistance ;  bat,  no  one  com- 
ing to  assist,  she,  fearing  that  the  train 
would  move  on,  tried  to  alight  by  getting  on 
the  foot-board,  and  in  so  doing  fell  and  in- 
jured herself,  for  which  injury  she  brought 
an  action  against  the  company.  Held,  affirm- 
ing the  decision  of  the  court  of  queen's 
bench,  that,  under  the  circumstances,  there 
was  evidence  of  negligence  which  should 
have  been  left  to  the  jury.  Mobson  v.  North 
Eastern  Ry  Co.,  Law  Reports,  3  Queen's 
Bench  Division,  85,  1876;  19  Ehg.  (Moak), 
238 ;  Same  v.  Same,  Law  Reports,  10  Queen's 
Bench  Casesj  371,4875;  13  Eng.  (Moak),  803. 

46.  — A  train  drew  up  at  a  station  with 
two  of  the  caiTiages  beyond  the  platform. 
The  employes  of  the  company  called  out  to 
the  passengers  to  keep  their  seats,  but  were 
not  heard  by  the  plaintiff  and  other  passen- 
gers in  one  of  these  cari-iages.  After  ^ait^ 
ing  some  little  time,  and  the  train  not  hav- 
ing put  back,  the  plaintiff  got  out,  and  in  so 
doing  fell  and  was  injured.;  for  which  in- 
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jury  she  brought  an.action  against  the  com- 
pany. Held,  reversing  the  decision  of  the 
exchequer  division,  that  there  was  evidence 
of  negligence  on  the  part  of  defendant  to 
go  to  the  jury.  Rose  v.  North  Eastern  R'y 
Co.,  Law  Reports,  2  Exchequer  Division, 
348,  1876;  19  Eng.  (Moak),  539. 

47.  Placte  of  exit.  Where  a  proper  land- 
ing place  is  provided,  and  the  passenger 
knows  or  has  the  means  of  ascertaining,  its 
locality,  he  should  make  his  exit  at  the  place 
so  provided ;  and  if,  in  attempting  to  alight 
elsewhere,  he  unnecessarily  and  negligently 
exposes  himself  to  danger,  and  is  thereby 
injured,  his  injury  is  the  result  of  his  own 
act,  and  he  cannot  i-ecover  therefor  against 
the  ra,ilvvay  company.  Chicago,  RocJe  Island 
and  Pacific  R.  R,  Co.  v.  Dingman,  1  Brad- 
welU(Ill.).  163.     1878. 

48.  Platform  too  short.  On  the  arrival 
of  a  train  at  the  railway  terminus,  there  not 
being  room  for  all  the  carriages  to  be  drawn 
up  to  the  platform,  some  of  the  passengers 
were  required  to  alight  upon  the  line  beyond 
it,  the  depth  from  the  carriage  to  the  ground 
being  about  three  feet.  In  so  alighting,  a 
lady,  instead  of  availing  herself  of  the  two 
steps,  with  the  assistance  of  a  gentleman, 
jumped  from  the  first  step  to  the  ground 
and  sustained  a  spinal  injury  from  the  con- 
cussion. The  jury  having  found  that  the 
company  was  guilty  of  negligence  in  not 
providing  reasonable  means  for  alighting, 
and  that  the  lady  had  not  by  any  misconduct 
on  her  part  contributed  to  the  injury,  and 
having  awarded  her  5001.,  the  court  held 
that  there  was  evidence  to  wai-rant  their 
finding,  and  declined  to  interfere  with  the 
amount  of  damages.  Fay  v.  London,  Brighton 
and  South  Coast  Ky  Co.,  18  Common  Bench 
(N.  S.),  335  i  114  E.  C.  L.,  335;     1865. 

49.  Pleadingi  A  complaint  for  personal 
injury  to  a  passenger,  which  does  not  allege 
generally  that  he  was  without  fault,  and 
alleges  the  facts  to  be  that  at  the  station  the 
train  slackened  speed  so  that  the  pl§,intiff 
could  have  alighted  without  danger,  if  there 
had  been  a  platform ;  that  it  was  dai-k,  windy 
and  raining,  and  the  plaintiff  had  never  been 
at  the  station ;  that  the  conductor  informed 
him  of  arrival  at  the  place  and  directed  him 
to  alight,  and,  relying  entirely  on  his  order, 
he  stepped  off  as  directed,  and  by  reason  of 


there  being  no  platform,  as  he  supposed 
there  was,  he  fell  under  the  cars  and  was  in- 
jured, is  bad  on  demurrer,  because  it  does 
not  show  that  plaintiff  was  free  from  con- 
tributory negligence.  Cincinnati,  Wahash 
and  Michigan  R.  R.  Co.  v.  Peters,  80  Ind., 
168,  1881;  6  Ainer.  &  Eng.  R.  R.  Cases,  iSff. 

50.  Presumption  from  accident.  Where 
a  tram  has  stopped,  and  a  passenger,  oa 
stepping  from  the  lowest  step  of  the  plat- 
form of  the  cars  to  the  ground,  fractures 
her  knee-cap,  without  any  apparent  external 
cause,  no  presumption  of  negligence  is 
raised.  Delaware,  Lackawanna  and  West- 
ern R.  R.  Co.  V.  Napheys,  90  Pa.  St.,  135, 
1879 ;  1  Amer.  &  Eng.  R.  R.  Cases,  53. 

51.  Previous  neglect  of  passenger.  A 
passenger's  negligence  in  going  to  the  plat- 
form of  a  car  while  it  is  still  moving  does 
not  affect  his  right  to  recover  for  an  injury 
suffered  in  properly  alighting  after  the  train 
has  stopped.  Wood  v.  Lake  Shore  and 
Michigan  Southern  R'y  Co.,  49  Mich.,,  370, 
1883;  8  Amer.  &  Eng.  R.  R.  Cases,  478. 

52.  Sudden  starting  of  train.  A  passen- 
ger, after  the  name  of  the  station  was 
called,  went  to  the  platform  while  tlie  train 
was  slackening  up,  and  asked  the  conductor 
if  it  would  stop  there  for  water.  The  con- 
ductor said  it  would.  The  passenger  then 
got  upon  the  lower  step  of  the  platform,  and 
when  the  train  stopped  at  the  usual  landing 
place  tried  to  step  off.  But  immediately, 
and  without  any  notice  or  signal,  the  train 
started  with  a  jerk,  and  drew  up  at  the 
water-tank,  a  few  feet  farther  on,  throwing 
the  passenger  to  the  ground  and  severely  in- 
juring him.  Held,  that  he  had  a  right  of 
action  against  the  company.  Wood  v.  Lake 
Shore  and  Michigan  Southern  R'y  Co.,  49 
Mich.,  370,  1883;  8  Amer.  &  Eng.  R.  E. 
Cases,  478.  See,  also.  Sauter  v.  New  York 
Central  and  Hudson  River  R.  R.  Co.,  66  Nt 
Y.,  50.     1876. 

\  53.  —  A  passenger  on  a  train  that  ap- 
proached a  station  and  was  still  moving 
slowly,  stood  on  the  lower  step  of  a  car,  in 
the  act  of  s'.epping  to  the  platform  of  the 
station,  when,  in  consequence  of  the  car  be- 
ing moved  forward  with  a  jerk,  he  was 
thrown  upon  the  platform  and  injured. 
Held,  that  he  was  guilty  of  contributory 
negligence  in  attempting  to  alight  from  the 
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train  wliile  it  was  in  motion.  Secor  v.  To- 
ledo, Peoria  and  Warsaw  B.  R.  Co.,  10  Fed- 
eral Reporter,  15.  1882.  See,  also,  Illinois 
Central  R.  R.  Co,  v.  Green,  81  111.,  19. 
1875. 

54.  —  Whera  a  train  was  stopped  at  a  sta- 
tion, but  somewhat  away  from  its  usual 
place  of  stopping,  and  where  there  was  not 
good  ground  for  getting  off,  and  a  passen- 
ger, thinking  the  train  would  be  moved  tip 
to  the  usual  place,  failed  to  get  off,  as  he 
had  intended,  and  after  the  train  had  left 
the  station  and  was  fairly  on  its  way  to  its 
next  stopping  place,  the  passenger  himself 
seized  the  bell-rope,  rang  the  engine  bell, 
and  took  his  position  on  the  lower  step  of 
the  platform  to  get  off,  and  the  engineer 
having  answered  the  bell,  as  the  cars  were 
coming  to  a  stop,  but  befoi-e  they  were 
stopped,  the  passenger,  deeming  the  motion 
slow  enough  for  safety,  undertook  to  step 
off,  hut,  just  as  he  was  stepping,  he  was  by 
a  sudden  jerk  of  the  cars  thrown  down,  and 
his  arm  crushed  by  one  of  the  wheels  of  the 
car  passing  over  it, —  held,  that  the  conduct 
of  the  passenger  in  the  ringing  the  bell,  tak- 
ing his  position  on  the  step,  and  undertak- 
ing to  step  off  whilst  the  cars  wei-e  still  in 
motion,  was  a  want  of  ordinary  care,  and 
showed  gross  negligence  on  the  part  of  such 
passenger.  Blodgett  v.  Bartlett,  50  Ga., 
333.    1873. 

65.  —  At  Kirkville,  on  the  defendant's 
road,  the  station  and  depot  are  on  the  north 
side  of  the  tiack,  and  passengers  generally 
get  off  on  that  side  of  the  cars.  Along  the 
south  side  of  the  track,  and  very  close  to  it, 
is  a  ditch.  The  plaintiff,  who  was  well  ac- 
quainted with  the  situation  of  the  depot,  at- 
tempted to  get  off  the  train  on  the  south 
Bide,  at  a  point  where  the  track  was  inter- 
sected by  a  highway  running  at  right  angles 
with  it,  at  a  time  when  the  train  had  stopped 
or  was  running  very  slowly.  The  conductor, 
■who  was  on  the  north  side  of  the  train,  not 
seeing  the  plaintiff,  who  was  on  the  lowest 
step  of  the  car,  signaled  the  engineer  to  go 
on,  and  by  his  so  doing  the  plaintiff  was 
thrown  off  and  injured.  It  was  shown  that 
when  the  cars  stopped  on  the  highway  it 
was  not  unusual  for  parties  to  alight  from 
the  cars  on  the  southerly  side  of  the  train, 
which  was  the  side  nearest  to  the  village. 


Held,  that  it  was  error  for  the  court  to 
charge,  as  matter  of  law,  that  the  attempt 
to  alight  on  the  southerly  side  of  the  train 
did  not  constitute  contributory  negligence ; 
that  whether  it  did  or  not  should  have  been, 
submitted  to  the  jury.  Plopperv.  New  York 
Ce^itral  and  Hudson  River  R.  R.  Co.,  18  Hun 
(N.  Y.),  635.     1878. 

56.  —  The  plaintiff  testified  that  she  took 
passage  on  defendant's  line  from  Rochester 
to  Fort  Plain.  As  the  train  approached  the 
latter  station  she  passed  out  with  others  upon 
the  platform ;  the  train  was  moving  slowly ; 
a  passenger  who  preceded  her  stepped  off  the 
car,  and  the  brakemansaid  to  her,  "youhai 
better  step  off,  as  we  are  not  going  to  halt 
any  longer ;"  she  thereupon  stepped  down  to 
the  lower  step,  and,  as  she  attempted  to  step 
down  upon  the  ground,  the  cars  gave  a  sud- 
den jerk,  which  threw  her  down  ;  her  cloth- 
ing caught,  and  she  was  dragged  upon  the 
ground  and  injured;  that  the  person  she 
called  the  brakeman  Iiad  stood  upon  the  plat- 
form, had  opened  the  door  and  called  the 
stations,  and  called  the  Fort  Plain  station, 
and  when  he  gave  the  direction  to  her,  stood 
on  the  platform  witti  his  hand  on  the  brakes. 
She  could  not  recognize  the  man,  and  the 
brakeman  on  the  train  denied  the  plaintiff's 
statements.  Held,  that  the  evidence  was 
sufficient  to  authorize  the  submission  of  the 
question  of  negligence  and  contributory 
negligence  to  the.juiy,  and  to  sustain  a  ver- 
dict for  plaintiff.  Filer  v.  New  York  Central 
R.  R.  Co.,  68  N.  Y.,  134.  1877.  See,  also, 
Taber  v.  Delaware,  Lackawanna  and  West- 
ern R.  R.  Co.,  71  N.  Y.,  489,  1877;  affirming 
Same  v.  Same,  4  Hun  (N.  Y.),  765,  1875. 

67.  —  The  plaintiff  was  a  passenger  on  the 
defendant's  railway  from  A.  to  B. ;  while  the 
train  was  passing  through  B.  station  the 
company's  employes  called  out  the  name  of 
the  station,  and  shortly  afterwards  the  train 
stopped.  .  The  carriage  in  which  the  plaintiff 
traveled  stopped  a  little  way  beyond  the 
platform,  and  several  carriages  and  the  en- 
gine, which  were  in  front  of  that  carriage, 
stopped  at  some  distance  from  the  platfoi'm. 
The  plaintiff,  who  was  well  acquainted  with 
the  station,  in  alighting  from  the  carriage 
was  thrown  down  and  injured  in  conse- 
quence of  the  train  being  backed  into  the 
station  for  the  purpose  of  bringing  the  car> 
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riages  alongside  the  platform.  A  very  short 
interval  elapsed  between  the  time  that  the 
train  stopped  and  the  time  it  was  backed 
into  the  station.  Held,  that  there  was  no 
evideuce  of  negligence  oa  the  part  of  the 
company  to  render  it  liable  to  an  action. 
Lewis  V.  London,  Chatham  and  Dover  JR'y 
Co  ,  Law  Reports,  9  Queen's  Bench  Cases, 
<53,  IbTrf;  7Eug.  (Moak),  119. 

58.  Tunnel.  B.  was  in  the  last  carriage 
of  a  railway  train.  Before  reaching  the  sta- 
tion at  which  he  was  to  alight  the  train  had 
to  pass  through  a  tunnel.  In  that  tunnel 
there  was,  first,  a  heap  of  hard  rubbish 
lying  by  the  side  of  the  rails,  irregular  in 
form  and  height,  then  a  sliort  piece  of  slop- 
ing ground,  then  a  piece  of  flat  platform, 
like  the  main  platform,  but  narrower,  and 
within  tlie.  tunnel.  Beyond  these  was  the 
main  platform  itself.  The  train  only  par- 
tially went  up  to  the  main  platform,  leaving 
the  last  two  carriages  within  the  tunnel, 
wliich  had  no  light  witliin  it,  and  on  the 
occasion  in  question  was  filled  with  steam. 
The  last  carriage  but  one  came  opposite  the 
narrow  platform ;  the  last  carriage  was  op- 
posite the  hard  rubbish.  A  passenger  in  the 
last  carriage  but  one  (who  was  called  as  a 
■witness  at  the  trial)  heard  the  name  of  the 
station  called  out  in  the  usual  way,  and  got 
out  upon  the  narrow  platform.  He  then 
heard  a  groaning,  and,  proceeding  farther 
back  into  the  tunnel,  found  B.  lying  on  the 
rubbish  with  his  legs  between  the  wheels  of 
the  last  carriage,  but  neither  of  them  had 
touched  him.  B.'s  leg  was  broken,  and  he 
received  other  injuries,  from  the  effects  of  all 
-which  he  died.  The  witness  heard  the  warn- 
ing, "  Keep  your  seats,"  and  shortly  after- 
wards the  train  moved  on.  On  these  facts 
the  learned  judge  at  the  trial  held  that  there 
was  no  evidence  of  negligence  to  go  to  the 
jury,  and  he  directed  a  non-suit.  Owing  to 
a  strong  expression  by  the  jurymen  he  took 
their  finding  (on  the  assumption  that  there 
ought  to  be  a  verdict  for  the  plaintiff)  as  to 
the  amount  of  damages.  The  non-suit  was 
then  entered,  with  leave  to  move  to  enter  the 
verdict  for  the  damages  assessed.  Held, 
that  the  ruling  at  nisi  prius  could  not  be 
sustained;  that  the  case  ought  not  to  have 
been  withdrawn  from  the  consideration  of 
the  jury,  for  that  the  evidence  furnished 


matter  on  which  it  was  necessary  to  take 
the  opinion  of  a  jury.  Bridges  v.  North 
London  R'y  Co.,  Law  Reports,  7  English 
&  Irish  Appeal  Cases,  318,  J  874;  9  Eng. 
(Moak),  16");  rever.sing  Same  v..  Same,  haw 
Reports,  6  Queen's  Bench  Cases,  377,  1871, 
69»  Water  station.  Any  encouragement 
given  to  a  passenger  to  attempt  to  get  off  a 
train  at  a  place  of  danger,  and  not  a  stopping 
place  except  for  water,  i-esulting  in  injury 
to  him,  cannot  be  imputed  to  the  railway 
company  as  in  any  way  its  act,  and  it  is  not 
responsible  for  the  same.  Illinois  Central 
B.  M.  Co.  V.  Green,  81  III,  19.    1875. , 

II.      In.TPRIE9     caused      by      DEITEOTIVE 
KOAJJWAY,    MACHINERY,    ETC. 

CD.  B3ll-rope.  A  charge  that  the  defend- 
ant would  be  liable  if  the  bell-rope  did  not 
reach  through  the  passenger  car  at  the  end 
of  a  train  is  erroneous;  the' neglect  must 
appear  to  have  caused  or  contributed  to  the 
injury,  Mobile  and  Montgomery  R.  R.  Co.  v, 
Ashciuft,  48  Ala.,  15.     1873. 

Gl.  Bridj:e;  admission  by  construction 
of  new  bridge.  Case  by  administrator  for 
injuries  resulting  in  the  death  of  his  intes- 
tate, by  the  subversion  of  ^  bridge  on  de- 
fendant's railway,  by  which  the  train 
wherein  intestate  was  traveling  was 
wrecked;  held,  that  the  subsequent  construc- 
tion of  a  new  bridge  over  the  same  channel, 
in  a  difllerent  manner,  amounted  to  an  ad- 
mission that  the  former  one  was  improperly 
constructed.  But  this  is  not  evidence  that 
the  defects  were  attributable  to  negligence. 
Kansas  Pacijic  Ry  Co.  v.  Miller,  2  Colo., 
442,  1874;  30  Amer.  R'y  Rep.,  24rj. 

6'i,  Boilers.  Railroad  companies,  as.car- 
riers  of  passengers,  must  apply  to  the  boiler 
of  a  locomotive  used  by  them  in  hauling 
passenger  trains  every  test  recognized  as 
necessstry  by  experts ;  but  they  are  not  liable 
for  defects  which  cannot  be  discovered  by 
such  tests.  Robinson  v.  New  York  Central 
and  Hudson  River  R.  R.  Co.,  9  Federal  Re- 
porter, 877.    1882. 

63.  —  A  railway  company  should  examine 
its  locomotive  boilers  by  every  test  recog- 
nized as  necessary  by  experts,  but  it  is  not 
liable  for  a  defect  not  discoverable  by  such 
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tests.  Sobinson  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  30  Blatchford  (U.  S. 
C.  C),  333.     1883. 

64.  —  The  jury  may  infer  negligence  from 
the  mere  fact  of  a  boiler  explosion,  and  evi- 
dence of  the  persons  whose  negligence  pre- 
sumably caused  the  injury  may  be  disre- 
garded by  the  jury.     76. 

65.  Broksn  rail.  It  was  error  to  instruct 
^'That  there  is  no  presumption  that  the  rail 
was  broken  before  this  train  reached  it,  and 
if  the  plaintiff  claims  that  it  was,  the  burden 
of  proof  is  upon  him."  Cleveland,  etc.,  R'y 
Co.  V.  Newell,  75  Ind.,  543,  1881;  8  Amer.  & 

'  Eng.  R.  R.  Cases,  377. 

66.  —  In  such  case  a  prima  facie  presump- 
tioQ  of  negligence  arises  against  the  railroad 
company,  to  be  overcome  by  proof.     lb. 

07.  —  On  trial  of  an  action  against  a  rail- 
way company  for  injuries  to  a  passenger  in 
a  car  of  defendant,  which  was  tlirown  from 
the  track  by  a  broken  rail,  or  the  breakmg 
of  a  rail,  an  instruction  undertaking  to  define 
a  safe  rate  of  speed  by  its  comparison  with 
the  velocity  "  practiced  before,  with  the  tacit 
consent  of  the  community,  and  without 
accident,"  assumed  a  false  criterion,  and  was 
erroneous.     lb. 

68.  —  It  is  not  sufficient  for  the  defendant 
to  show  that  the  car  in  which  the  injui-ed 
passenger  was  riding  was  thrown  from  the 
track  by  reason  of  the  breaking  of  a  rail  suf- 
ficient in  size  and  free  from  all  defects ;  but 
it  must  also  show  that  such  broken  rail  had 
been  properly  laid  down  and  spiked  on  sound 
and  sufficient  cross-ties.  .  Pittsburgh,  Cin- 
cinnati and  St.  Louis  R.  R.  Co.  v.  Williams, 
74  Ind.,  463,  1881;  3  Amer.  &  Eng.  R.  R. 
Cases,  457. 

69.  Burden  of  proof.  Proof  of  the  occur- 
rence of  an  accident  which,  under  ordinary, 
circumstances,  would  not  have  happened,  if 
due  care  had  been  exercised,  raises  a  pi'e- 
fiumption  of  negligence;  and  to  rebut  this 
presumption  the  defendant  must  show  that, 
in  the  selection  and  operation  of  the  ma- 
chinery which  caused,  or  contributed  to,  the 
accident,  he  used  due  care,  skill  and  pru- 
dence, but  he  is  not  required  to  furnish  a 
satisfactory  explanation  of  the  cause  of  the 
accident  to  relieve  himself  of  liability.  Tuttle 
V.  Chicago,  Rock  Island  and  Pacific  R.  R. 
Co.,  48  la.,  333.     1878. 


70.  Cattle-cluites.  Upon  the  evidence  in 
a  particular  case,  it  was  held  to  be  a  ques- 
tion for  the  jury  whether  there  is  a  universal 
or  general  custom  of  railway  companies  to, 
build  cattle-chutes  as  near  to  the  track  as 
was  that  which  is  alleged  to  have  caused  the 
injuiy  complained  of.  Dorsey  v.  Phillips 
and  Colby  Construction  Co.,  43  Wis.,  583, 
1877;  15  Amer.  R'y  Rep.,  148. 

71.  Connecting  line.  Injury  was  caused 
by  defective  axle  bi-eaking  down  and  caus- 
ing collision  with  passenger  train.  The  de- 
fective car  did  not  belong  to  defendant 
corporation,  but  was  carried  for  a  connecting 
line.  The  car  had  hot  been  properly  in- 
spected by  the  company  that  had  loaded  it, 
and  the  jury  found  that  defendant  was 
negligent  in  not  "  requiring  some  distinct 
assurance  that  it  had  been  thoroughly  exam- 
ined and  repaired."  Defendant  was  held 
liable  for  the  injury.  Richardson  v.  Great 
Eastern  R'y  Co.,  Law  Reports,  10  Common 
Pleas  Cases.  486,  1875;  13  Eng.  (Moak),  843. 
On  appeal  the  above  case  reversed  and  con- 
trary doctrine  held.  Same  Case,  Law  Re- 
ports, 1  Common  Pleas  Division,  Appeal 
Cases,  343.     1876. 

72.  Ditch ;  transfer  from  one  train  to 
another  on  iicconnt  of  wreck.  H.  was 
a  passenger  from  Vicksburg  to  Jackson. 
About  midnight  the  train  encountered  a 
wrecked  freight  train.  The  night  was  dark 
and  rainy.  The  passengers  were  transferred 
to  a  train  beyond  the  wreck.  To  reach  this 
train  a  ditch  about  three  feet  deep  had  to  be 
crossed.  Across  it  was  placed  a  plank,  but 
no  light  was  stationed  by  it  by  the  employes, 
nor  any  warning  of  it  given  to  the  passen- 
gers. H.,  in  attempting  to  cross  it,  fell  and 
broke  his  leg,  causing  him  to  suffer  much 
pain,  lose  time,  etc.  He  thereupon  sued  the 
road  for  damages.  Held,  that  the  failure  to 
place  a  light  at  the  oi-ossing  of  the  ditch,  or 
to  give  any  warning  thereof,  or  to  take  some 
means  to  guard  passengers  against  injury 
from  the  extra  hazard  to  which  they  were 
exposed  in  crossing,  was  such  negligence  as 
would  render  the  company  liable  for  any 
injury  sustained  by  passengers  in  crossing. 
Vicksburg  and  Meridian  R.  R.  Co.  v.  Howe, 
53  Miss.,  303.     1876. 

73.  Evidence.  Although  the  existence  of 
defective  ties  or  rails  at  one  place  on  a  rail- 
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road  is  not  conclusive  evidence  that  they  are 
defective  at  another,  yet  it  is  evidence  com- 
petent to  be  submitted  to  a  jury,  and  from 
which,  in  connection  with  other  proof,  they 
may  infer  the  presence  of  the  sauie  defects 
at  the  place  whei-e  an  injury  occurred,  or  the 
cause  of  an  accident  commenced  to  operate. 
Murphij  V.  N.  Y.  Central  B.  it.  Co.,  66  Bar- 
bour (N.  Y.),  135.     1867. 

74.  —  When  cars  run  oflE  the  track,  and 
the  condition  of  the  ties  at  the  point  of  di- 
vergence cannot  be  ascertained,  it  is  compe- 
tent to  show  their  condition  near  to  it,  thus 
laying  the  foundation  for  the  inference  that 
if  the  tics  were  damaged  and  decayed  in  the 
immediate  vicinity  of  the  accident,  they  may 
have  been  so  at  the  place  where  the  cars 
passed  from  the  track.     lb. 

75.  Floods.  The  overturning  of  a  train 
was  caused  by  the  sudden  weakening  of  the 
track  by  an  extraordinary  flood.  There  was 
no  defect  in  any  car  in  the  train,  or  in  the 
track,  or  in  the  ditches  or  drains  at  the  side 
of  the  road-bed.  In  an  action  for  the  death 
of  a  passenger  caused  thereby,  held,  that  the 
liability  of  the  company  depended  upon  the 

■  question  whether  or  not  the  engine-driver, 
on  approaching  the  place  wliere  the  track 
had  been  so  weakened  by  the  flood,  had  rea- 
son to  believe,  from  the  height  of  the  water 
in  the  ditches,  etc..  that  it  had  previously 
risen  so  as  to  soften  the  road-bed  and  render 
the  track  unsafe.  If  he  had,  it  was  his  duty 
to  have  tested  the  track  before  taking  his 
train  over  it,  and  this  omission  would 
amount  to  negligence  for  which  the  com- 
pany would  be  liable.  Ellet  v.  St.  Louis, 
Kansas  City  and  Northern  R'y  Co.,  76  Mo., 
518,  1883 ;  13  Amer.  &  Eng.  R.  R.  Cases,  183. 

76.  — When  an  injury  occurs  to  a  rail- 
way passenger,  by  reason  of  the  giving  way 
of  a  bridge  under  the  passing  train,  proof  of 
the  casualty  is  prima  facie  evidence  of  neg- 
ligence in  the  location  and  construction  of 
the  bridge,  or  in  both  its  location  and  con- 
struction. So,  too,  when  the  subversion  of 
the  bridge  appears  to  have  been  occasioned 
by  an  unusual  flood  or  freshet.  Kansas  Pa- 
cific R'y  Co.  V.  Miller,  2  Colo.,  443,  1874;  20 
Amer.  R'y  Rep.,  245. 

77.  —  A  railway  company  is  required  so 
to  construct  its  road-bed  and  track  as  to 
avoid    those    dangers    which    it   could    be 


reasonably  foreseen  by  competent  and  skil- 
ful engineers  might  result  from  the  ordinary 
rain-fall  and  freshets  peculiar  to  the  particu- 
lar section  of  country  in  which  it  is  con- 
structed. International  and  Great  Northern 
R.  R.  Co.  V.  Halloren,  53  Tex.,  46,  1830;  3 
Amer.  &  Eng.  R.  R.  Cases,  343. 

78.  —  A  railway  conrpany  is  not  liable  in 
damages  for  culpable  negligence,  where  the 
injury  results  from  the  failui-e  of  the  com- 
pany to  provide  in  the  construction  of  its 
road-bed  against  extraordinary  floods  un- 
known to  common  expei-ience,  and  which 
could  not  have  been  reasonably  anticipated 
in  the  construction  of  the  road.    Jb. 

79.  —  Where  an  accident  occurs  by  rea- 
son of  the  washing  away  of  an  embank- 
ment because  of  insufiicient  drainage,  the 
company  will  not  be  relieved  of  liability  by 
the  fact  that  the  road  was  constructed  under 
the  supervision  of  a  competent  engineer, 
and  that  the  drainage,  at  the  point  of  the 
accident,  was  provided  for  in  a  manner 
directed  and  approved  by  him.  Philadelphia 
and  Reading  R.  R.  Co.  v.  Anderson,  94  Pa. 
St.,  351,  1880;  6  Amer.  &  Eng.  R.  R.  Cases, 
407. 

80.  —  In  an  action  against  a  railway  com-' 
pany  for  an  injury  sustained  while  travel- 
ing on  its  line,  the  declaration  complaining 
that  it  kept  and  maintained  its  line  in  an  in- 
secure state,  the  evidence  being  that  the 
embankment  I'an  through  a  country  subject 
to  floods,  and  had  five  j-ears  ago  been  con- 
structed of  sandy  soil,  with  insufficient  cul- 
verts to  carry  off  water ;  that  an  extraordi- 
nary fall  of  rain  had  caused  a  flood,  which 
had  washed  away  the  soil,  or  part  of  the 
embankment,  leaving  the  "  sleepers  "  unsup- 
ported, so  that  the  earth  gave  way,  and  the 
train,  an  express  train,  passing  over  it  at 
night,  at  the  ordinary  express  rate,  went  off 
the  line;  there  being  no  evidence  that  the 
water  was  seen  on  the  line,  or  that  there 
had  been  anything  to  indicate  danger,  and 
no  engineer  or  skilled  witness  having  been 
called  to  prove  that  the  nature  of  the  soil  of 
the  embankment  was  such  that  water  would 
wash  it  away  in  ordinary  floods, —  held,  that 
although  the  evidence  as  to  the  construction 
and  condition  of  the  line  at  the  time  of  the 
accident,  and  of  the  rate  of  speed  at  which  the 
trains  had  been  going,  had  been  properly  ad- 
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initted,  as  there  were  circumstances  which 
might  have  shown  negligence,  if  it  had  been 
proved  that  the  line  was  known  or  ought  to 
have  been  known  to  be  in  an  insecure  state, 
yet  that,  as  there  was  nothing  to  show  that  it 
was  so  known,  there  was  no  evidence  of 
negligence,  or  so  little,  that  the  verdict  was 
against  the  weight  of  evidence.  Withers  v. 
North  Kent  B'y  Co.,  3  Hurlstone  &  Norman 
(Exchequer),  American  Reprint,  939 ;  27  Law 
Journal  (Exch.),  417.     1858. 

81.  —  If  the  real  cause  of  the  injury  is  a 
sudden  and  extraordinaiy  rainstorm  which 
washed  away  the  ties  of  the  railroad,  negli- 
gence of  the  carrier,  which  only  remotely 
and  indirectly  contributed  to  the  injury  sued 
for,  will  not  make  the  carrier  liable.  Oilles- 
pie  V.  St.  Louis,  Kansas  City  and  Northern 
B'y  Co.,  6  Mo.  App.,  554.     1879. 

82.  Latent  defects.  A  cai-rier  of  passen- 
gei's  for  hire  is  bound  to  use  the  utmost  care 
and  skill  in  everything  that  concerns  the 
safety  of  the  passengers ;  but  he  is  not  bound 
at  his  peril  to  provide  a  carriage  road  worthy 
at  the  commencement  of  the  journey ;  and  if 
the  carriage  turns  out  to  be  defective,  he  is 
not  liable  to  a  passenger  for  the  consequences, 
if  the  defect  was  of  such  a  nature  that  it 
could  neither  be  guarded  against  in  the  proc- 
ess of  construction,  nor  discovered  by  sub- 
sequent examination  (by  Mellor  and  Lush, 
JJ.).  But  by  Blackburn,  J.,  there  is  an  obli- 
gation on  a  carrier  of  passengers  to  provide 
at  hia  peril  a  vehicle  in  fact  reasonably  suffi- 
cient for  the  journey,  and  he  is  responsible 
for  the  consequences  of  any  insufficiency, 
though  arising  from  a  latent  defect.  Bead- 
head  V.  Midland  B'y  Co.,  Law  Reports,  3 
Queen's  Bench  Cases,  413.     1867. 

83.  Misplaced  switch.  In  a  suit  by  a 
passenger  against  a  railway  company  to  re- 
cover damages  for  an  injury  occasioned  by 
a  misplaced  switch,  proof  of  the  fact  of  the 
accident  constitutes  a  prima  facie  case  for 
the  plaintiff,  and  throws  the  burden  of 
proof  on  the  company  to  show  that  by  no 
human  skill  or  forethought  could  the  acci- 
dent have  been  prevented.  New  York,  Lake 
Erie  and  Western  B.  B.  Co.  v.  Daugherty,  .6 
Amer.  &  Eng.  R.  R.  Cases  (Pa.),  139.     1883. 

84.  —  B.  took  a  ticket  from  Workington 
to  Carlisle  from  the  W.  Railway  Company, 
la  order  to  arrive  at  the  platform  at  the  sta- 


tion at  Maryport  the  trains  pass  over  the  line 
of  the  Maryport  and  Carlisle  Railway.  On 
that  line  is  a  self-acting  switch,  used  for 
shunting  carriages  into  a  siding.  Tlie  switch 
and  siding  were  the  property  of  the  Mary- 
port and  Carlisle  Railway  Company,  but 
used  exclusively  by  the  W.  Railway  Com- 
pany. The  switch  is  about  four  yards  from, 
a  gate  wliich  is  on  the  line  of  the  W.  Rail- 
way Company,  a  servant  of  which  company 
was  in  the  habit  of  occasionally  looking 
over  the  gate  to  see  that  the  switch  was  in 
proper  order.  It  was  proved  that  all 
switches  are  liable  to  get  out  of  order.  A 
train  of  the  W.  Railway  Company  coming 
slowly  up  to  tlie  station,  in  consequence  of 
the  points  being  turned  the  wrong  way,  ran 
into  the  siding,  and  came  in  collision  with 
some  coal  trucks,  whereby  B.  was  killed. 
The  judge  left  it  to  the  jury  to  say  whether 
there  was  negligence  on  the- part  of  the  W. 
Railway  Company.  The  jury  found  that 
there  was.  Held,  that  the  question  was 
properly  left  to  the  jury;  that  there  was 
evidence  of  such  negligence,  and  that,  upon 
such  finding,  the  W.  Railway  .Company  was 
liable,  under  the  9  and  10  Vict.,  c.  93,  to  an 
action  by  the  personal  representative  of  B. 
Birhett  V.  Whitehaven  B'y  Co.,  4  Hurlstone 
&  Norman  (Exchequer),  730.     1859. 

85.  —  act  of  trespasser.  In  an  action 
brought  under  the  statute  for  the  negligent 
killing  of  plaintifiE's  intestate  while  a  passen- 
ger on  defendant's  road,  the  evidence  showed 
conclusively  that  there  was  no  negligence  or 
want  of  proper  care,  on  the  part  of  the  de- 
fendant, in  the  management  of  its  road  or  in 
running  its  cars  at  the  time  of  the  accident, 
but  the  evidence  was  clear  and  convincing 
to  establish  the  fact  that  the  misplacement  of 
the  switch  which  caused  the  accident  by 
which  the  death  ensued,  was  done  by  some 
evil-disposed  person,  not  connected  with  the 
road,  shortly  preceding  the  arrival  of  the  train 
at  night-time.  Held,  that  the  plaintiff  was 
rightly  non-suited.  Keeley  v.  Erie  B'y  Co., 
47  Howard's  Practice  (N.  Y.),  256.     1873. 

8S.  —  leased  line.  If  a  switch  is  not 
properly  locked  or  secured,  whether  by  the 
neglect  of  the  employes  of  the  company 
owning  the  same,  or  its  lessees,  or  if  the 
switch  is  not  properly  constructed  and  main- 
tained, and  injury  is  thereby  occasioned  to 
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a  passenger  on  a  train  operated  by  the  lessees, 
the  company  owning  the  road  and  Ei-anchise 
will  be  liable.  Peoria  and  Rook  Island  R.  R. 
Co.  V.  Lane,  83  111.,  448.     1876. 

87.  Other  defects.  It  was  not  error  to  in- 
struct the  jury  that  proof  of  defects  at  other 
points  in  the  road  would  not  make  a  case  of 
negligence  at  the  place  of  the  accident,  nor 
render  the  defendant  liable  for  the  injury  to 
the  plaintiff,  unless  it  was  further  shown 
that  such  defective  conditions  caused  or  ma- 
terially contributed  to  the  accident.  Pitts- 
burgh, Cincinnati  and  St.  Louis  R.  R.  Co.  v. 
Williams,  74  Ind.,  483,  1831 ;  3  Amer.  &  Eng. 
E.  R.  Cases,  457. 

88.  Road-bed.  When  an  injury  is  alleged  to 
have  arisen  from  the  improper  construction 
or  maintenance  of  a  railway,  the  fact  of  one 
of  its  enibankments  giving  way  will  amount 
to  prima  facie  evidence  of  such  insuf- 
ficiency, and  this  evidence  may  become  con- 
clusive, in  the  absence  of  any  proof  on  the 
part  of  the  company  to  rebut  it.  Great 
Western  R'y  Co.  of  Canada  v.  Braid,  1 
Moore,  Privy  Council  (N.  S.),  101.     186(J. 

89.  Boiling  stock.  A  railway  company, 
which  purchased  its  rolling  stock  from  com- 
petent manufacturers  in  the  due  course  of 
business,  is  responsible  for  the  negligence  of 
those  manufacturers  in  the  constmotion 
of  that  stock  to  the  same  extent  as  it  would 
be  in  case  it  was  itself  the  manufactui-er. 
Burns  v.  Cork  and  Youghal  R'y  Co.,  13 
Irish  Common  Law,  543,  1863;  15  Irish  Ju- 
rist, 71. 

90.  —  A  railway  company  has  a  right  to 
assume  that  machinery  bought  from  a  repu- 
table dealer  is  in  good  condition,  if  it  seems 
to  be  so  on  such  inspection  as  is  reason- 
able and  practicable.  Orand  Rapids  and 
Indiana  R.  R.  Co.  v.  Huntley,  38  Mich,,  537. 
1878. 

91.  —  Such  companies  buying  rolling  stock 
from  reputable  manufacturers  are  not 
chargeable  with  neglect  in  accepting  the 
same  on  such  inspection  as  is  usual  and  prac- 
ticable, without  discovering  latent  defects ; 
they  cannot  be  held  to  warrant  their  cars. 
lb. 

92.  Hleepin?  cars;  fall  of  bertb.  On 
proof  of  injury  sustained  by  a  passenger  on 
a  railroad  train  by  the  fall  of  a  berth  in  a 
Bleeping  car,  and  that  the  passenger   was 


without  fault,  a  presumption  arises,  in  the 
absence  of  other  proof,  that  the  railroad 
company  is  liable.  Railroad  Co.  v.  Mowery, 
36  Ohio  St.,  418,  followed.  Railroad  Co.  v. 
Walrath,  38  Ohio  St.,  461.    1882. 

93.  Special  verdict.  In  a  suit  against 
a  railway  company  by  a  passenger,  for  in- 
juries received  through  the  alleged  neglect 
of  the  defendant  in  employing  an  incompe- 
tent engineer  and  defective  machinery,  in 
suffering  the  line  to  be  out  of  repair,  and  in 
running  tlie  train  recklessly,  thereby  wreck- 
ing the  train  carrying  the  plaintiff,  the  jury, 
with  their  gpneral  verdict  for  the  plaintiff, 
found  specially  that,  at  a  point  on  the  de- 
fendant's line  where  the  ties  were  bad  and 
the  rails  short,  because  of  a  flaw,  discover- 
able by  a  practicable  test,  in  nn  axle  of  one 
of  the  trucks  of  the  tender,  the  axle  broke, 
throwing  the  train  on  which  the  plaintiff 
was  riding  from  the  track,  thereby  injuring 
him.  Held,  that  such  finding  supports,  but 
is  no  stronger  than,  the  general  verdict. 
Grand  Rapids  and  Indiana  R.  R.  Co.  v. 
Boyd,  65  Ind.,  528.    1879. 

94.  —  The  jury  also  found  specially  that, 
three  months  previous  to  the  accident,  the 
axle  had  been  "tested  by  the  best  approved 
methods  in  use,"  and  had  been  duly  inspected 
just  before  the  train  left  on  the  trip  during 
which  the  accident  occurred;  that  the  flaw 
could  not  have  been  detected ;  that  the  axle 
had  been  made  by  a  good  and  reputable 
manufacturer ;  that  the  train,  at  the  time  of 
the  accident,  was  running  at  a  safe  rate  of 
speed ;  that  the  road  was  in  ordinary  condi- 
tion, and  that  no  act  of  negligence  "in  pai"- 
ticular"  had  been  committed  by  the  com- 
pany, or  by  dny  of  its  agents  or  employes, 
"in  particular."  Held,  tliat  the  defendant 
was  entitled  to  judgment,  notwithstanding 
the  verdict.    lb. 

93.  Ties;  speed.  Where  the  track  of  a 
railway  company  is  out  of  repair,  pieces  of 
old  rails  being  used  to  supply  the  place  of  a 
broken  rail,  and  laid  upon  rotten  or  decayed 
ties,  and  a  train  of  cai's  is  run  over  such 
track  at  a  rate  of  speed  of  from  twenty-flve 
to  thirty  miles  an  hour,  and  an  accident 
occurs  resulting  in  personal  injury,  the  com- 
pany will  be  liable.  Peoria,  Pekin  and 
Jacksonville  R,  R.  Co.  v.  Reynolds,  88  111., 
418,  1878;  21  Amer.  R'y  Rep.,  324. 
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96.  Wheels.  Where  an  injury  to  a  pas- 
senger oti  a  railroad  train  is  the  result  of  the 
breaking  of  a  wheel  to  the  coach,  and  it  ap- 
pears that  Buoh  wheel  was  made  by  one  of 
the  most  skilful  manufacturers,  and  had 
previously  been  thoroughly  tested  by  skilful 
and  experienced  men  and  no  defeats  per- 
ceived, and  such  a  wheel  is  in  extensive  use, 
the  company  will  not  be  liable  for  negli- 
gence, nor  will  the  company  be  liable  in 
such  case  for  defects  in  a  rail  which  do  not 
contribute  to  the  injury.  Toledo,  Wabash 
and  Western  B.  R.  Co.  v.  Beggs,  85  111.,  80. 

'l877. 

97.  —  The  )  contract  made  by  a  general 
carrier  of  passengers  for  hire  with  a  passen- 
ger is  to  take  due  care  (including  in  that 
terra  the  use  of  skill  and  foresight)  to  carry 
the  passenger  safely ;  and  is  not  a  warranty 
that  the  carriage  in  which  he.travels  shall  be 
in  all  respects  perfect  for  its  purpose ;  that  is 
to  say,  free  from  all  defects  likely  to  cause 
peril,  although  those  defects  were  such  that 
no  skill  or  foresight  .could  have  detected 
their  existence.  Readhead  v.  Midlund  Ry 
Co.,  Law  Reports,  4  Queen's  Bench  Cases, 
379.    1869. 

98.  —  From  an  imperfect  weld  in  the  for- 
mation of  a  driving  w^heel  used  to  one  of  the 
carriages  on  the  defendant's  line,  the  wheel 
gave  way  and  caused  serious  injury  to  the 
plaintiff,  who  was  a  passenger.  When  the 
wheel  was  new,  and  before  using  it,  it  had 
been  properly  and  regularly  tested  by  ham- 
mering all  round  an"d  all  over,  and  although 
this  was  a  test  not  absolutely  certain  to  dis- 
cover a  defect,  yet  it  was  the  best  known 
and  usual  course  pursued;  no  defect  was 
then  discoverable.  The  wheel  was  after- 
wards much  used,  and  by  it  reduced  in 
thiokfless  and  considerably  worn ;  after  this, 
and  after  the  tire  had  been  re-turned,  it 
was  not  again  tested  or  hammered  all  round; 
if  it  had  been  after  it  had  been  so  worn,  ac- 
Gording  to  the  evidence,  the  defect  which 
in  fact  existed  in  the  wheel  would  in  all 
probability  liave  been  discovered.  The  jury 
•  ■  .  by  their  verdict  found  that  the  com- 
pany should  have  again  tested  the  wheel 
after  it  had  been  so  worn  and  re-turned,  and 
was,  underthe  circiimstances,  guilty  of  neg- 
ligence and  liable  for  not  doing  so.  Held,, 
that  the  question  of  the  company's  liability 


was  properly  left  to  the  jury  upon  the  evi- 
dence given.  There  was  evidence  to  go  to 
the  juiy  in  favor  of  the  plaintiff's  case,  and 
a  rule  for  a  new  trial  was  refused.  Manser 
V.  EasteiTi  Counties  Ry  Co.,  6  Hurlstone  & 
Norman  (Exchequer),  American  Reprint, 
899 ;  3  Law  Times  (N.  S.),  583.     1860. 

III.  Injuries  beceived  at  depots  and 

ON   DEPOT   ©BOUNDS. 

99.  ■  Baggage  truciv ;   union  depot.     The 

stations  of  the  defendant  and  of  two  other 
railway  companies  at  B.  adjoin,  and  are  open 
to  one  another,  and  the  passengers  of  each 
company  are  in  the  habit  of  passing  directly 
from  one  to  the  other,  the  whole  area  being- 
used  as  common  ground  by  the  passengers  of 
all  three  companies.  While  the  plaintiff  was 
standing  on  the  defendant's  platform,  on  his 
way  from  the  terminus  of  one  of  the  other 
companies  to  the  booking  oSSce  of  the  other 
company,  waiting  for  his  luggage,  a  porter 
of  the  defendant  negligently  drove  a  truck 
laden  with  luggage,  and  a  portmanteau  fell 
off  and  injured  the  plaintiff.  Held,  that  as 
the  negligence  complained  of  was  an  act  of 
misfeasance  by  a  servant  of  the  defendant  in 
the  course  of  his  employment,  the  maxim 
"Respondeat  superior"  applied;  and  that 
under  the  circumstances  the  defendant  was 
liable.  Terbutt  v.  Bristol  and  Exeter  R'y  Co. , 
Law  Reports,  6  Queen's  Banch  Cases,  73. 
1870. 

100.  Cattle-guard.  A  railway  company 
was  held  liable  for  the  death  of  a  passenger 
who  fell  into  a  cattle-guard  concealed  by 
snow,  and  was  there  killed  by  a  passing 
train.  Hoffman  v.  N.  Y.  Central  and  Hud- 
son River  R.  R.  Co.,  75  N,  Y.,  605.  1878. 
See  Same  v.  Same,  18  Hun  (N.  Y.),  589.   1878. 

101.  Changing  cars.  Although  the  agents 
and  employes  of  a  i-ailway  company  may  be 
guilty  of  gross  neglect  in  the  manner  of 
operating  its  road,  yet  if  a.  passenger,  in 
passing  from  one  train  to  another,  reck- 
lessly, and  without  care,  fails  to  pay  heed 
to  timely  warnings,  and  attempts  to  cross 
the  track  in  front  of  an  approaching  train 
that  he  in  fact  sees  approaching,  or  which 
he  knows  to  be  approaching,  in  dangerous 
proximity,   and  is  killed  or  injured,   such 


6Y2 


INJURIES  TO  PASSENGERS. 


Injuries  Received  at  Depots  and  on  Depot  Grrounds. 


accident  is  attributable,  not  to  the  negligence 
of  the  company,  but  to  the  reckless  negli- 
gence of  the  injured  party  himSelf.  Balti- 
more and  Ohio  B.  R.  Co.  v.  The  State,  60 
Md.,  440.    1883. 

102.  Contributory  negligence.  Action 
against  a  railway  company  for  so  negligently 
managing  and  lighting  its  station  that  the 
plaintiff,  being  a  passenger,  was  thrown 
down  while  on  his  way  to  the  carriages. 
Plea,  not  guijty.  At  the  trial,  the  defendant's 
counsel  having  rested  his  defense  on  the 
ground  that  the  accident  was  entirely  owing 
to  the  want  of  ordinary  care  on  the  part  of 
the  plaintiff,  and  that  there  was  no  negli- 
gence on  the  part  of  the  defendant,  the 
judge  left  it  to  the  jirry  to  say  whether  the 
accident  occurred  from  the  alleged  negli- 
gence of  the  defendant,  or  whether  it  was 
entirely  the  plaintiflE's  own  negligence  which 
caused  it.  Verdict  for  the  plaintiff.  On  a 
motion  for  a  new  trial  for  misdirection,  on 
tlie  ground  that  the  judge  ought  to  have 
told  the  jury  that,  if  the  plaintiff  contrib- 
uted, by  his  own  negligence,  to  the  injury, 
tlie  defendant  was  entitled  to  the  verdict, 
although  it  might  have  been  guilty  of  negli- 
gence, hdd,  that  the  defendant  was  not 
entitled  to  a  new  trial,  the  issue  on  which 
alone  it  rested  its  defense  having  been  left  to 
the  jury.  Martin  v.  Great  Northern  R'y 
Co.,  30  Eng.  Law  &  Equity,  478.     1853. 

103.  Crossing  track.  A  passenger  travel- 
ing by  railway,  whose  train,  from  which  he 
had  alighted  at  a  junction,  was  shunted  to 
an  unusual  siding,  out  of  sight  from  the 
platform  on  a  dark  night,  was  killed  while 
crossing  the  main  line.  Held,  that,  although 
tiiere  was  no  accommodation  by  a  bridge  for 
the  passengers  and  no  servant  of  the  com- 
pany at  hand  to  direct  them,  there  was  no 
evidence  of  positive  negligence  on  the  part 
of  the  company.  Falkner  v.  Great  Southern 
and  Western  R'y  Co.,  5  Irish  Reports  (Com- 
mon Law).  313.     1871. 

104.  —  A  passenger  at  a  station  has  a  right 
to  assume  that  the  co  mpany  will  not  expose 
him  to  unnecessary  danger,  but  will  dis- 
charge its  duty,  which  i-equires  it  to  provide 
passengers  a  safe  passage  to  and  from  the 
train.  Brassell  v.  New  York  Central  and 
Hudaon  River  R.  R.  Co.,  84  N.  Y.,  341,  1881 ; 
8  Amer.  &  Eng.  B,  R.  Cases,  380 ;  Baltimore 


and  Ohio  R.  R.  Co.  v.  The  State,  60  Md.,  449, 
1888. 

105.  —  A  passenger,  therefore,  is  not,  in 
all  cases,  liable  to  the  charge  of  contributory 
negligence  because  he  attempts  to  cross  an 
intervening  track  without  looking  for  ap- 
proaching trains.    lb, 

106.  —  To  permit  a  train  to  pass  on  a 
track  between  a  depot  and  anotlier  track  on 
which  a  passenger  train  was  standing  while 
discharging  and  receiving  passengers,  just 
as  passengers  were  passing  from  the  depot  to 
take  that  train,  and  across  which  ti'ack  they 
were  obliged  to  walk  to  reach  their  train, 
without  any  provision  having  been  made  on 
the  part  of  the  company  to  avert  danger, 
held  to  have  been  actionable  negligence. 
Klein  v.Jeu-eit,  Receiver,  28  N.  J.  Eq.,  474  1875. 

107.  —  The  rule  that  any  person  who  goes 
upon  a  railroad  track  incautiously  or  with- 
out using  all  reasonable  precaution  to  escape 
injury,  assumes  the  hazard,  and,  if  injury  en- 
sues, is  without  remedy,  is  to  be  applied  in 
determining  the  liability  of  a  railroad  cor- 
poration where  the  injury  is  sustained  by  a 
person  while  crossing  the  track  on  a  piiblic 
highway,  but  it  has  no  application  to  a  case 
where,  by  the  arrangement  of  the  corpora- 
tion, it  is  made  necessary  for  passengers  to 
cross  the  track  in  passing  to  and  from  the 
depot  to  the  cars.    lb. 

108.  —  If  a  person  buys  a  ticket  which 
entitles  him  to  a  passage  over  a  railway 
from  A.  to  C,  and  stops  at  B.,  intending  to 
resume  his  journey  to  C.  the  same  day,  leaves 
the  station  at  B.,  and  afterwards,  while  on 
his  way  to  the  station  of  another  railway 
company  near  by,  for  the  purpose  of  meeting 
his  son,  returns  to  the  station  which  he  had 
left,  and  is  injured  while  crossing  the  tracks 
through  the  negligence  of  the  company 
which  had  sold  him  the  ticket,  when  he 
might  have  crossed  the  track  at  a  highway 
crossing,  he  is  a  trespasser,  and  cannot,  in 
the  absence  of  evidence  that  the  negligence 
was  wilful,  maintain  an  action  for  the  in- 
jury, although  the  defendant's  platforms 
extended  between  two  highways  crossing  the 
track,  and  people  have  been  accustomed  to 
pass  from  the  station  on  one  railway  to  that 
on  the  other  at  that  point,  without  objection 
by  the  company,  and  although  his  ticket 
does  not  forbid  stopping  over  at  B.    Johnson 


INJURIES  TO  PASSENGERS. 


673 


Injuries  Received  at  Depots  and  on  Depot  Grounds. 


V.  Boston  and  Maine  B.  R.  Co.,  125  Mass., 
75.    1878. 

109.  —  A  railway  company  cannot  be  said 
to  be  wholly  free  from  negligence  when  it 
calls  upon  passengers  to  disembark,  for  the 
purpose  of  going  to  its  passenger  depot, 
without  any  warning  or  information  that  a 
train  is  about  to  cross  the  path,  and  imme- 
diately, and  before  a  passenger  has  time  to 
get  beyond  the  path  of  the  expected  train, 
allows  the  locomotive  silently,  and  without 
ringing  the  bell  or  giving  any  alarm,  to  rush 
upon  and  crush  him.  Armstrong  v.  N.  Y. 
Central  and  Hudson  River  R.  R.  Co.,  66 
Baruour  (N.  Y.),  437, 1873 ;  affirmed,  64  N.  Y., 
635,  1876. 

110.  —  A  station  on  defendant's  line  is 
situated  south  of  the  tracks,  two  in  number, 
running  east  and  west,  and  just  east  of  a 
highway  crossing  them.  While  plaintiff 
was  waiting  there  to  take  a  passenger  traifi 
going  west,  a  freight  train  coming  from  that 
direction,  and  ringing  its  bell,  ran  by  the 
station  on  the  south  track,  at  the  rate  of 
eight  or  ten  miles  an  hour.  Just  before  it 
arrived  at  the  station,  plaintiff's  ifttestate 
started  to  cross  the  track  to  reach  the  pas- 
senger train  which  had  arrived  on  the  north 
track,  had  slowed  down,  and  then  started  up 
to  reach  a  milk  platform.  As  she  crossed 
the  south  track  she  was  struck  by  the  engiae 
of  the  freight  train  and  killed.  Held,  that 
the  foregoing  facts  established  negligence  on 
the  part  of  the  company.  Terry  v.  Jewett, 
Receiver,  17  Hun  (N.  Y.},  395.     1879. 

111.  -^  passenger  bridg:e.  A  railway  com- 
pany, for  the  more  convenient  access  for 
passengers  between  the  two  platforms  of  a 
station,  erected  across  the  line  a  wooden 
bridge,  which  the  jury  found  to  be  danger- 
ous. ,  Held,  that  the  company  was  liable  for 
the  death  of  a  passenger  through  the  faulty 
construction  of  this  bridge,  although  there 
was  a  safer  one  about  one  hundred  yards 
further  round,  which  the  deceased  might 
have  used.  Longmore  v.  Great  Western  R'y 
Co.,  19  Common  Bench  (N.  S.),  183;  115  E. 
C.  L.,  183.    1865. 

lliJ.  —  Although  a  railway  company  is 
not  bound  to  erect  a  foot-bridge  over  its  line 
to  give  passengers  access  from  one  platform 
to  the  other,  and  the  want  of  such  a  bridge 
will  not  per  se  make  them  liable  for  injuries 
Vol.  II— 43 


received  by  the  public  on  that  account,  still 
the  absence  of  such  a  precaution  throws  a 
greater  onus  on  the  company  to  provide  for 
the  safety  of  the  public.  Thomson  v.  North 
British  R'y  Co.,  4  Scotch  Session  Cases  (4th 
series),  115.     1876. 

113.  —  In  an  action  by  a  passenger 
against  a  railway  company,  for  compensa- 
tion on  account  of  injuries  sustained  by  the 
breaking  down  of  a  bridge  on  the  line,  al- 
leged to  have  been  improperly  made,  but 
which  had  been  constructed  under  the  super- 
intendence of  a  competent  engineer,  the 
judge  directed  the  jury  that  the  question  for 
them  to  consider  was,  whether  the  bridge 
had  been  constructed  and  maintained  with 
sufficient  care  and  skill,  and  of  reasonably 
proper  strength  with  regard  to  the  purposes 
for  which  it  was  made.  Held,  that  the  di- 
rection was  right.  Grote  v.  Cliester  and 
Holyhead  R'y  Co.,  5  Eng.  R.  R.  &  Canal 
Cases,  649,  1848;  Safne  v.  Same,  3  Welsby, 
Hurlstone  &  Gordon  (Exchequer;,  251,  1848. 

114.  Depot  building.  In  an  action  for 
negligence  against  a  railway  company  the 
plaintiff  proved  that  he  went  to  defendant's 
station  for  the  purpose  of  traveling  by  its 
railway,  and  made  some  inquiries  respecting 
the  departure  of  trains,  and  was  directed  by 
a  porter  of  the  defendant  to  look  at  a  time- 
table suspended  on  a  wall  under  a  portico  of 
the  station.  While  there,  a  plank  and  a  roll 
of  zinc  fell  through  a  hole  in  the  roof  upon 
the  plaintiff  and  injured  him ;  and  at  the 
same  time  a  man  was  seen  on  the  roof  of 
the  portico.  The  judge  non-suited  the 
plaintiff.  Held,  that  there  was  no  evidence 
that  would  have  justified  the  jury  in  finding 
the  defendant  was  guilty  of  negligence,  and 
that  the  non-suit  was  right.  Welfare  v. 
London  and  Brighton  R'y  Co.,  Law  Reports, 
4  Queen's  Bench  Cases,  693.     1869. 

115.  —  The  plaintiff,  without  invitation, 
and  as  a  mere  intruder,  entered  upon  the 
uninclosed  premises  of  the  defendant,  upon 
which  was  a  building  of  defendant  in  a 
visible  state  of  decay.  While  there,  a  sud- 
den storm  blew  a  fragment  of  the  dilapi- 
dated building  against  him,  injuring  him 
severely.  The  buUding  had  once  been  used 
as  a  freight  house,  but  had  been  long  since 
abandoned  as  a  place  of  public  business,  and 
was  not  so  situated,  with  reference  to  any 
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public  way,  as  to  endanger  travelers  thereon. 
Held,  in  an  action  for  •  damages  for  the  in- 
juries received,  that  the  plaintiit  could  not 
recover.  Lary  v.  Cleveland,  etc.,  B.  R.  Co., 
78  Ind.,  323.     1881. 

116.  Direction  to  passengers.  If  the 
company's'  employes  permit  or  direct,  pas- 
sengers to  enter  the,  car  at  some  other 
place  than  the  platform  or  place  provided 
for  such  purpose,  they  are  held  to  the  utmost 
care  in  avoiding  injuries  to  the  passengers. 
Allender  v.  Chicago,  Book,  Island  and  Pa- 
cifleJR.  R.  Co.,  48  la.,  376,  1876;  14  Amer. 
R'y  Rep.,  443. 

117.  —  It  must  be  determined,  in  view  of 
all  the  circumstances  of  the  case,  whether 
an  employe  of  a  railway  company,  after  di- 
recting a  passenger  how  to  enter  a  car  situ- 
ated at  a  distance  from  the  platform,  had  a 
right  to  suppose  that  his  instructions  were 
understood.    Jb. 

118.  —  The  actual  purchase  of  a  ticket  on 
the  entering  of  a  car  is  not  always  necessary 
to  constitute  the  relation  of  passenger,  and 
place  upon  the  railroad  company  that  degree 
of  care  which  a  common  carrier  owes  a 
passenger,  That  the  plaintiff  entered  the 
office  or  waiting-room  provided  by  the  com- 
pany for  passengers,  and  informed  the  depot 
or  ticket  agent  of  her  desire  to  become  a 
passenger;  that  she,  in  good  faith,  placed 
herself  under  his  direction,  and  that  he  di- 
rected her  as  to  the  manner  in  which  she 
was  to  get  on  a  caboose  car;  on  which  she 
was  to  take  passage,  would,  in  itself,  be  suf- 
ficient to  justify  the  jury  in  finding  that  the 
relation  of  passenger  existed.  Allender  v. 
Chicago,  Rock  Island  and  Padfia  R.  R.  Co., 
37  la.,  264j  1873;  8  Amer.  R!y  Rep.,  115. 

119.  —  A  railway  company  is  liable  for 
injuries  resulting  to  a  passenger  who,  on 
leaving  the .  car  after  night,  attempts,  by  di- 
rection of  thebrakeman  in  charge  of  the  car, 
to  cross  a  gully  by  way  of  a  certain  bridge 
maintained  by  another  upon -the  company's 
grounds^  and  is  injured  by  a  defect  in  the 
bridge  which  could  not  then  be  seen. 
Chance  v.  St.  Louis,  Iron  Mountain  and 
Southern  R'y  Co.,  10  Mo.  App.,  351.    1881. 

120.  — A  passenger  who  was  told  by  a 
brakeman  to  change  oars  at  a  way  station 
entered  another  car,  but  was  told  by  one  of 
the  company's  servants  there  that  he  could  , 


not  remain  inside  the  oar  as  the  train  was 
not  ready.  The  passenger,  after  remain- 
ing a  short  time  on  the  platform  of  the  car, 
alighted;  and  while  standing  on  a  track  near 
that  on  which  the  car  was,  was  injured  by 
another  train.  Heidi  that  his  expulsion  from 
the  car  was  not  the  proximate  cause  of  the 
injury.  Henry  v.  St.  Louis,  Kansas  City 
and  Northern  R'y  Co.,  76  Mo.,  388,  1883;  13 
Amer.  &  Eng.  R.  R.  Cases,  136. 

121.  Disorderly  crowd.  In  an  action  un- 
der Lord  Campbell's  Act,  to  recover  damages, 
for  death  through  the  alleged  negligence  of 
a  railway  company,  it  appeared  that  on  the 
occasion  of  the  casualty  the  deceased  had 
taken  a  ticket  for  a  special  train  at  a  cheap 
rate  for  harvestmen.  He  was  unable  to  find 
accommodations  in  the  special  train,  but 
remained  on  the  platform  until  the  arrival  of 
the  next  ordinary  train,  together  with  a 
crowd  composed  of  harvestmen  who  had  also 
taken  tickets  for  the  special  train,  and  of 
other  persons,  a  large  number  of  whom  had 
entered  the  station  without  permission.  The 
company  had  an  extra  number  of  porters  at 
the  station ;  but  in  consequence  of  the  great 
disorderliness  of  the  persons  so  assembled  on 
the  platform,  and  by  a  sudden  and  violent 
rush  of  the  crowd,  the  deceased  was  pushed 
on  the  line,  and  was  killed  by  the  engine  of 
the  ordinary  train  as  it  approached.  At  the 
trial  the  jnryi  inter  alia,  found  that  the  de- 
'ceased  was  not  entitled  to  proceed  by  the 
ordinary  train ;  that  the  accident  was  occa- 
sioned by  the  rush  of  the  crowd ;  that  the 
company  had  not  taken  due  and  reasonable 
precautions  to  prevent  injuries  from  the 
crowding  on  the  platform,  and  that,  by  using 
due  and  reasonable  precautions,  it  might  have 
prevented  the  rush  of  the  crowd.  Held,  that 
even  assuming  the  deceased  to  have  been 
lawfully  on  the  platform,  the  defendant, 
the  railway  company,  was  not  liable  for  the 
accident  which  occasioned  his  death.  Can- 
non V.  Midland  Or  eat  Western  R'y  Co.,  Law- 
Reports,  6  Ireland,  199.     1879. 

122.  Duty  of  railway  company.  A  rail- 
way company  is  bound  to  exercise  due  care 
in  providing  for  its  passengers  while  they 
are  waiting  for  its  trains,  and  it  is  liable  for 
the  consequences  of  a  neglect  to  properly 
direct  them  respecting  the  mode  of  entering 
its  cars.    Allender  v.  Chicago,  Roek  Island 


INJURIES  TO  PASSENGERS. 


675, 


Injuries  Received  at  Depots  aud  on, Depot  Grounds. 


andPaeifloR.  R.  Co.,  43  la.,  276,  1876;  14 
Amer.  R'y  Rep.,  44!};  Bennett  v.  Railroad 
Co.,  103  U.  S.,  577,  1880;  1  Amer.  &  Eng. 
E.,  E.  Cases,.  71. 

123.  —  Whether  or  not  it  is  the  duty  of  a 
railway  company's  employes  to  assist  a  pas- 
senger in  getting  upon  a  car  must  be  deter- 
mined by  the  circumstances  of  each  partic- 
ular case,  and  therefore  the  question  may 
be  left  to  the  jury.    lb. 

124.  —  A  passenger  on  a  railway  is  justi- 
fied in  assuQiing  that  the  company  has,  in 
the  exercise  of  due  care,  so  regulated  its 
trains  that  the  road  will  be  free  from  in- 
terruption or  obstruction  when  passenger 
trains  stop  at  a  depot  or  station  to  receive 
and  deliver  passengers.  Baltimore  and  Ohio 
B.  iJ..  Co,  V.  State,  12  Amer.  <S;  Eng.  R.  R. 
C?iaes,(Md.),  149.    1883. 

125.  — Where  a  railway  company  has  a 
platform  and  other  facilities  for  entering  and 
leaving  the  cars  with  safety  on  the  depot  side 
of  their  track,  the  failure  to  have  the  oppo- 
site side  likewise  prepai'ed  as  a  place  for 
entering  and  leaving  the  cars  cannot  be  re- 
garded as  negligence ;  it  may  select  and  ad- 
here to  such  arrangement  of  its  depots  and 
platforms  as  it  may  see  fit,  if  those  made  are 
safe  and  commodious.  Michigan  Central 
R,  R.  Co.  V.  Coleman,  28  Mich.,  440,  1874; 
12  Amer.  R'y  Rep.,  59. 

126.  Li^ht.  Railway  companies  carrying 
passengers  over  long  journeys  are  bound  to 
provide  easy  modes  and  to  allow  a  reason- 
able time  to  their  passengers  to  obtain  food 
and  necessary  refreshments.  They  are 
bound  to  furnish  safe  and  proper  modes  of 
ingress  and  egress  to  and  from  trains  to  the 
eating  stations,  whether  said  eating  houses 
be  under  the  control  of  the  railroad  or  a 
thh-d  person.  This  obligation  includes  the 
duty  of  providing  suflScient  lights  for  the 
safety  of  their  passengers  going  to  or  com- 
ing from  meals  had  at  night,  and  giving 
them  correct  information  as  to  the  exact  lo- 
cation of  their  respective  trains,  when  trains 
have  been  moved  during  the  absence  of  the 
passengers  at  their  meals.  Passengers  re- 
ceiving injuries  for  want  of  sufiicient  light 
and  correct  information  of  the- whereabouts 
of  their  train  on  i;eturning  from  the  eating 
station,  are  entitled  to  recover  damages 
against  the  company.    Peniston  v.  Chicago, 


St.  Louis  and  New  Orleans  R^R.  Co.,  34  La. 
An.,  777.     1882. 

127.  -  The  defendant's  failure  to  light  its 
depot  building  at  the  Syene  station  (situated 
off  from  the  public  highway},  or  to  have  an 
agent  there  to  aid  passengers  leaving  the 
train  at  night,  were  acts  from  which  negli- 
gence might  be  inferred.  That  it  was  prop- 
erly submitted  to  the  jury  to  determine, 
fl'om  •  all  the  facts  and  circumstances, 
whether  the  defendant  was  guilty  of  neg- 
lect in  those  respects,  and  whether,  if  so,  its 
negligence  was  the  direct  and  proximate 
cause  of  the  accident  to  plaintiff,  so  as  to 
render  it  liable.  Patten  v.  Chicago  and 
Northwestern  R'y  Co.,  86  Wis.,  418.     1874. 

128.  Neglect  of  m.oil  agent.  A  railroad 
company  is  not  liable  to  a  passenger  who, 
"while  entering  the  station  for  the  purpose  of 
taking  an  approaching  train,  is  struck  and 
injured  by  mail  bags  carelessly  and  negli- 
gently thrown  from  the  mail-car  by  a  postal 
clerk  employed  by  the  United  States  govern- 
ment. Carpenter  v.  Boston  and  Albany  R. 
R.  Co.,  24  Hun  (N.  Y.),  104.     1881. 

129.  Open  cattle-guardi,  About  half  past 
nine  o'clock  on  a  dark,  rainy  and  snowy 
night,  plaintiff  went  to  defendant's  depot  at 
a.  village,  for  the  purpose  of  taking  the 
caboose  at  the  rear  of  defendant's  freight 
train  for  his  place  of  residence.  The  train 
stopped  with  the  caboose  several  rods  north 
of  the  depot  platform,  and  two  car-lengths 
north  of  a  cattle-guard,  which  was  con- 
structed across  both  tracks  of  the  road  and 
between  them,  and  was  partly  uncovered. 
Plaintiff  asked  the  night-watchman  whether 
he  would  have  to  walk  that  far  back  to  get 
on  the  caboose,  and  was  answered  aflSrma- 
tively,  and  w^hile  on  his  way  to  the  caboose 
met  the  conductor  with  a  lantern  accom- 
panying lady  passengers  from  the  caboose ; 
nothing  was  said  to  him  by  the  conductor, 
and  before  plaintiff  reached  the  caboose  he 
fell  into  the  open  cattle-guard  and  was  in- 
jured. He  had  been  in  the  habit  of  taking 
this  train  with  the  caboose  standing  north  of 
the  platform,  but  had  never  taken  it  with 
the  caboose  standing  north  of  the  cattle- 
guard,  and  he  had  never  noticed  the  situa- 
tion and  condition  of  the  cattle-guard,  nor 
did  he  know  before  the  accident  that  the 
caboose  stood  north  of  it.    Held,  that  these 
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facts  warranted  the  jury  in  finding  that  de- 
fendant was  guilty  of  negligence,  and  plaint- 
iff free  from  contributory  negligence.  Hart- 
wig  V.  Chicago  and  Northwestern  B'y  Co.,  49 
Wis.,  358,  1880;  1  Amer.  &  Eng.  R.  R. 
Cases,  65. 

130.  Platform.  A  passenger  has  the 
right  to  presume  that  he  can  stand  without 
danger  upon  a  depot  platform.  Dobiecki  v. 
Sharp,  8  Amer.  &  Eng.  R.  R.  Cases,  485 ;  88 
N.  Y.,  303.     1883. 

131.  —  A  railway  company  is  bound  to 
provide  safe  and  sufiScient  platforms  for  the 
landing  of  passengers,  of  sufficient  length 
to  afford  safe  egress  to,  passengers  from  an 
■ordinary  train.  St.  Louis,  Iron  Mountain 
■and  Southern  R.  R.  Co.  v.  Cantrell,  87  Ark., 
519,  1881 ;  8  Amer.  &  Eng.  R.  R.  Cases,  198. 

132.  —  It  is  gross  negligence  for  a  railway 
company  to  construct  its  platform  for  pas- 
sengers so  narrow  that  a  passenger  while 
standing  thereon  may  be  Injured  by  a  pass- 
ing train.  Chicago  and  Alton  R.  R.  Co.  v. 
Wilson,  6S  111,  IQI.  1873.  A  stranger  has 
the  right  to  presume  that  a  platform  for  pas- 
sengers has  been  so  constructed  as  to  be  safe. 
Jb. 

133.  —  Plaintiff  was  rightfully  at  defend- 
ant's depot  in  the  evening,  for  the  purpose 
of  taking  the  train.  There  was  a  platform 
extending  from  the  east  side  of  the  depot  to 
the  track,  over  which  passengers  passed  to 
and  from  the  cars.  Stairs  led  through  the 
center  of  the  depot  to  the  street  on  the  oppo- 
site side,  which  was  several  feet  lower  than 
the  track,  and  there  were  also  stairs  at  either 
gnd  of  the  depot,  leading  from  the  platform 
to  the  street.  The  staii-s  at  the  north  end  of 
the  depot  were  open  at  the  top,  as  if  they 
might  be  used.  These  stairs,  and  a  platform 
at  the  bottom  of  them  about  four  feet  from 
the  ground,  were  constructed  by  an  express 
company  for  its  sole  use,  but  they  were  on 
defendant's  premises,  of  which  defendant 
had  control.  Plaintiff,  in  attempting  to  pass 
down  these  stairs  in  the  dark,  from  the 
upper  platform  tq.  the  street,  without  fault 
on  her  part,  fell  from  the  lower  platform  to 
the  ground,  striking  beyond  the  limit  of  de- 
fendant's premises,  and  was  injured.  Held, 
that  defendant  was  liable.  Beard  v.  Con- 
necticut and  Passurtvpsic  Rivers  R.  R.  Co., 
48  Vt.,  101,  1875;  16  Amer.  R'y  Rep.,  375. 


134.  Pleading.  In  an  action  against  a 
railway  company  for  negligence  in  the  man- 
agement of  its  railway  at  one  of  its  'Stations,  , 
whereby  the  plaintiff,  a  passenger,  was  in- 
jured, the  defense  relied  on  by  the  defend- 
ant's counsel  was,  that  the  accident  arose 
entirely  from  the  plaintiff's  own  want  of 
caution,  and  that  the  company  was  wholly 
blameless.  The  evidence  showed  that  the 
plaintiff  arrived  at  the  station  about  two 
minutes  or  less  before  the  time  of  departure 
of  the  train,  a.nd  that,  in.  running  along  the 
line,  at  a  place  where  he  ought  not  to  have 
gone,  in  order  to  reach  the  train,  which  was 
some  distance  ahead  on  the  opposite  side  of 
the  railway,  he  fell  over  a  switch-handle, 
and  was  considerably  hurt.  The  judge  left 
it  to  the  jury  to  say  whether  the  injury  to 
the  plaintiff  was  occasioned  by  the  negli- 
gence and  want  of  proper  care  of  the  (de- 
fendant, or  resulted  entirely  from  the  plaint- 
iff's own  carelessness,  as  the  company 
contended.  The  jury  having  found  for  the 
Ijlaintiff,  held,  that  the  judge  was,  under  the 
circumstances,  warranted  in  leaving  the  case 
to  the  jury  upon  the  only  points  raised  by 
the  parties;  and  that  the  omission  to  call 
their  attention  to  the  intermediate  case  of 
negligence  of  both  parties  being  contributory 
to  the  accident,  was  no  misdii'ection.  Mar- 
tin V.  Great  Northern  Ry  Co.,  16  Common 
Bench,  179;  81  E.  C.  L.,  177.     1855. 

135.  Snow  and  ice.  It  is  the  duty  of  rail- 
way companies  to  remove  snow  and  ice  from 
a  platform  over  which  it  is  necessary  for 
passengers  to  pass  in  order  to  reach  its  cars ; 
or  to  take  precautions  by  covering  it  with 
ashes  or  other  substance  to  protect  passen- 
gers passing  over  it  from  danger  to  which 
otherwise  they  would  be  exposed.  Weston 
V.  New  York  Elevated  R.  R.  Co.,  73  N.  Y., 
595,  1878;  Same  v.  Same,  43  N.  Y.  Superior 
Ct.,  156,  1877. 

136.  — A  passenger  has  the  right  to  as- 
sume that  the  corporation  has  performed  its 
duty,  and  that  the  platform  is  safe.  His 
going  upon  it  in  order  to  reach  the  cars  is 
not,  therefore,  of  itself,  contributory  negli- 
gence,    lb. 

137.  Stairs.  On  the  platform  there  were 
two  doors  in  close  proxinjity  to  each  other, 
the  one,  for  necessary  purposes,  had  painted 
over   it  the  words,  "For  gentlemen,''  the 
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other  had  over  it  the  words,  "Lamp-room." 
The  plaintiff,  having  occasion  to  go  to  the 
urinal,  inquired  of  a  stranger  where  he  should 
find  it,  and  having  received  a  direction,  by 
mistake  opened  the  door  of  the  "lamp- 
room"  and  fell  down  some  steps  and  was  in- 
jured. In  an  action  against  the  railway 
company,  held,  that  in  the  absence  of  evi- 
dence that  the  place  was  more  than  ordi- 
narily dangerous,  the  judge  was  justified  in 
non-suiting  the  plaintiff,  on  the  ground  that 
there  was  no  evidence  of  negligence  on  tlie 
part  of  the  company.  Toomey  v.  London, 
Brighton  and  South  Coast  Ry  Co.,  3  Com- 
mon Bench  (N.  S.),  146;  91  E.  C.  L.,  146. 
1857. 

138.  —  The  defendant  had  at  one  of  its 
stations  a  staircase,  used  to  enable  passen- 
gers to  ascend  from  the  platform  to  the 
street;  the  stairs  were  six  feet  wide,  and 
were  nosed  with  a  strip  of  brass  two  and 
one-half  inches  in  width,  which  had  worn 
smooth  and  slippery,  and  were  not  provided 
with  any  hand-rail.  The  plaintiff,  who  for 
eighteen  months  had  been  in  the  almost 
daily  habit  of  traveliiag  on  the  line  and  using 
the  stairs,  in  ascending  them  in  the  daylight, 
slipped  upon  the  brass  nosing  and  was  in- 
jured. Held,  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendant  to 
go  to  the  jury.  Cr after  v.  Metropolitan  Ry 
Co.,  1  Harrison  &  Rutherford,  164,  1866; 
Same  v.  Same,    Law  Reports,  1   Common 

■  Pleas  Cases,  300,  1866. 

139.  Telegraph  office.  A  railroad  com- 
pany having  a  telegraph  office  in  one  of  its 
stations  for  the  use  of  the  public  is  responsi- 
ble to  one  of  its  passengers,  who  is  injured 
solely  because  of  the  company's  negligence 
in  failing  to  keep  in  proper  condition  the 
structure  or  platform  erected  by  them,  over 
which  the  passenger,  in  aligliting  from  the 
cars,  must  pass  to  reach  the  telegraph  office. 
Clussman  v.  Long  Island  R.  R.  Co.,  9  Hun 
(N.  Y.),  618,  1877 ;  afiBrmed,  Same  v.  Same,  73 

■  N.Y.,  606,  1878. 

140.  Unfenced  depot  grounds.  A  railway 
company  is  bound  so  to  fence  a  station  that 
the  public  may  not  be  misled,  by  seeing  a 
place  unfenced,  into  injuring  themselves  by 
passing  that  way,  being  the  shortest  to  the 
station.    Burgess  v.  Great  Western  Ry  Co. , 

.  95  E.  C.  L.,  923;  83  Law  Times,  76.     1853. 


141.  Ticious  dog  in  depot.  The  plaintiff 
was  bitten  by  a  stray  dog  at  a  railway  sta- 
tion, while  waiting  for  a  train.  It  was 
proved  that  at  9  P.  M.  the  dog  flew  at  and 
tore  the  dress  of  another  female  on  the  plat- 
form; that  at  10:80  he  attacked  a  cat  in  the 
signal-box  near  the  station,  when  the  porter 
there  kicked  him  out,  and  saw  no  more  of 
him ;  and  that  he.  made  his  appearance  again 
at  10:40  on  the  platform,  where  he  bit  the 
plaintiff.  Held,  no  evidence  to  vrarrant  the 
jury  in  finding  that  the  company  had  been 
guilty  of  any  negligence  in  keeping  the  sta- 
tion reasonably  safe  for  passengers.  Smith 
V.  Great  Eastern  Ry  Co.,  Law  Reports,  3 
Common  Pleas  Cases,  4.     1£66. 

lY.  Negltgencb. 
1.   Of  carrier. 

142.  Duty  of  carrier.  Where  the  measure 
of  duty  is  ordinary  and  reasonable  care,  and 
the  degree  of  care  varies  according  to  cir- 
cumstances, the  question  of  negligence  is 
necessarily  for  the  jury.  Pennsylvania  R. 
R.  Co.  V.  Vtniite,  88  Pa.  St.,  337.     1879. 

143.  —  A  railway  company  is  an  insurer 
of  its  passengers'  safety  only  against  the 
risks  caused  or  increased  solely  by  its  own 
neglect.  Grand  Rapids  and  Indiana  R.  R. 
Co.  V.  Boyd,  65  Ind.,  536.     1879. 

144.  Evideuce.  Where  the  record  fails  to 
show  that  an  accident  on  a  railway  train, 
resulting  in  the  death  of  the  plaintiff's  in- 
testate, was  the  result  of  any  negligence  or 
fault  on  the  part  of  the  company,  in  any  re- 
spect, a  judgment  in  favor  of  the  plaintiff 
will,  be  reversed.  Chicago  and  Alton  R.  R. 
Co.  V.  Mock,  88  111.,  87,  1878;  21  Amer.  R'y 
Rep.,  237. 

145.  False  annonncement  of  arrival  of 
train.  The  plaintiff's  wife  was  a  passenger 
on  defendant's  train  from  Baltimore  to 
Washington.  When  near  its  depot  in  the 
latter  city,  "  Washington "  was  called  by 
some  one.  She  inquired  of  another  passen- 
ger if  tliey  were  in  Washington,  and  was 
answered  in  the  affirmative.  She  then  pre- 
pared to  leave  the  train.  The  night  was 
dark.  The  announcement  of  "  Washington  " 
was  not  countermanded.  No  warning  was 
given  to  passengers  not  to  leave  the  train, 
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and  several  passengers,  in  fact,  left  it. 
Plaintiff's  wife  lived  near  "the  depot,  and 
had  frequently  been  on  the  defendant's  i-oad. 
She  was  seen  to  go  out  of  the  car  door,  when 
the  train  started  and  moved  into  the  depot. 
She  was  afterward  found  lying  on  the  track 
about  two  squares  outside  of  the  depot,  so 
much  injured  that  her  death  ensued  in  about 
ten  days.  This  action  is  by  the  husband  for 
the  loss  of  service.  The  judge  instructed 
the  jury  that  the  passenger  had  a  right  to 
presume  that  the  train  had  stopped,  and 
that  the  cry  of  "  Washington''  was  made  by 
the  agent  of  the  company.  That  it  was  the 
duty  of  the  company  to  counteract  a  false 
proclamation  of  arrival,  and  to  keep  an 
agent  in  thsir  reach  to  advise  i)assengers  of 
the  truth  or  falsehood  of  a  proclamation  so 
made,  or  else  the  company  would  be  derelict 
in  its  duty  and  chargeable  with  the  conse- 
quences. This  ruling  was  held  to  be  erro- 
neous and  a  new  tiial  granted.  Pabst  v.  Bal- 
timore and  Ohio  R.  R.  Co.,  2  Mac  Arthur 
(District  of  Columbia),  43.     1875. 

14G.  Puttingr  off  passenger  at  wrong 
station.  A  passenger,  unacquainted  with 
the  route  of  a  railway,  and  with  the  loca- 
tion of  towns  and  cities  along  such  route, 
may  lawfully  rely  upon  the  statements  of 
the  conductor  and  brakemen  in  charge  of 
the  train,  in  regard  to  his  stopping  place; 
and  if,  so  relying,  the  passenger  leaves  the 
train  at  the  wrong  place,  and  is  damaged 
thereby,  the  company  will  be  liable  to  the 
passenger  for  resulting  damages,  if  there  be 
no  contributory  negligence  of  the  passenger. 
Pennsylvania  Co.  v.  Hoagland,  78  Ind,,  203, 
1881;  3  Amer.  &.Eng.  R.  R.  Cases,  436. 

147.  Rate  of  speed.  The  only  question 
is  as  to  the  instructions  given.  The  latter 
clause  of  the  eighth  was  as  follows:  "  In 
determining  whether  the  rate  [of  speed]  was 
unsafe  on  the  occasion  in  question,  you 
should  consider  whether  the  velocity  was 
greater  tllan  that  which  had  been  practiced 
before  with  the  tacit  consent  of  the  commu- 
nity and  without  accident."  This  is  not  the 
law.  The  fact  that  trains  have  been  run 
over  a  railway  at  a  high  and  dangerous 
speed  without  injury  is  not  conclusive  that 
it  will  continue  to  be  so  and  thereby  relieve 
the  company  from  liability  on  account 
thereof.     Tlie  tacit  acquiescence  in,  and  tol- 


eration of,  a  wrong  for  the  time  being  by  the 
community,  does  not  justify  a  repetition  and 
a  perpetuation  of  the  wrong.  Cleveland, 
Columbus,  Cincinnati  and  Indianapolis  R. 
R.  Co.  V.  Newell,  8  Amer.  &  Eng.  R.  R. 
Cases  (Ind.),  463.     1881. 

148.  —  A  railway  company  may  run  its 
trains  at  any  rate  of  speed  it  may  choose,  so 
long  as  the  high  rate  of  speed  does  not  in- 
crease the  ordinary  risks  of  travel  by  rail. 
Indianapolis,  Bloomington  and  Western  Ry 
Co.  V.  Hall,  106  111.,  371,  1883;  12  Amer.  & 
Eng.  R.  R.  Cases  (111.),  146,  1883. 

149.  — More  than  ordinaiy  speed  is  not 
necessarily  evidence  of  negligence  in  operat- 
ing a  train.  Grand  Rapids  and  Indiana  R. 
R.  Co.  V.  Huntley,  38  Mich.,  537.    1878. 

2.  Of  passenger. 

150.  Attempt  to  leave  the  cars  in  case 
of  accident.  Where  a  passenger,  to  avoid 
danger,  attempts  to  leave  the  car,  believing, 
upon  reasonable  grounds,  that  by  so  doing 
he  will  escape  injury,  and  while  in  the  act 
of  leaving  is  injured  through  the  carrier's 
negligence,  he  is  not  chargeable  with  con- 
tributory negligence,  although,  had  he  made 
no  attempt  to  leave  the  car,  the  injury 
would  not  have  happened.  Iron  R.  R.  Go. 
V.  Mowery,  36  Ohio  St.,  418,  1881;  3  Amer. 
&  Eng.  R.  R.  Cases,  361. 

151.  —  That  his  attempt  to  escape  re- 
sulted in  injury  to  a  passenger,  and  that,  if 
he  had  not  made  the  attempt,  he  would  not 
have  been  injured,  may  be  considered  by 
the  jury  in  determining  wliether  the  at- 
tempt was  one  which  a  person  acting  with 
ordinary  prudence  would  make;  but  these 
facts  do  not  necessarily  prove  the  act  an  im- 
prudent one.  Wilson  v.  Northern  Pacific 
R.  R.  Co.,  26  Minn.,  278.     1879. 

152.  —  Tlie  plaintiff  having  received  his 
injuries  by  leaping  from  the  car,  while  oth- 
ers, who  remained  inside,  were  not  hurt,  it 
is  proper  for  him  to  prove  that  others  besides , 
himself  did  the  same,  and  also  their  declara- 
tions at  the  time  of  their  reasons  for  so 
doing,  to  show  the  reasonableness  of  his  con- 
duct and  to  avoid  the  charge  of  contributory 
negligence.  Mobile  and  Montgomery  R.  R- 
Co.  V.  Ashcroft,  4?  Ala  ,  15.     1873. 
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158.  Burning  train.  Where  a  passenger, 
after  escaping  from  a  burning  car,  returned 
to  get  his  valise  and  was  injured,  held',  that 
his  own  negligence  contributed  to  the  injury, 
and  a  non-suit  was  ordered.  Hay  v.  Great 
Western  R'y  Go.,  37  Upper  Canada  (Queen's 
Bench),  456.     18T5. 

154.  Contributory  negligence.  Contrib- 
utory negligence  of  the  plaintiff  is  matter  of 
defense.  Plaintiff  need  not  prove  there  was 
none,  in  making  out  his  case.  Wilson  v. 
Northern  Pacific  B.  B.  Co.,  26  Minn.,  378, 
1879;  McQuilkenv.  Central  Pacific  R.  R.  Co., 
50  Cal.,  7,  1875;  13  Amer.  R'y  Rep.,  166. 

155.  — Contributory  negligence,  to  pre- 
vent a  recovery,  must  be  of  such  a  degree  as 
to  amount  to  a  want  of  ordinary  or  reason- 
able care  on  the  part  of  the  injured  party. 
Houston  and  Texas  Central  B'y  Co.  v.  Oor- 
bett,  49  Tex.,  573,  1878;  Mackoy  v.  Missouri 
Pacific  B'y  Co.,  18  Federal  Reporter,  236, 
1888. 

156.  —  Where  the  the  defense  is  contrib- 
utory negligence,  the  proper  question  for 
the  jury  is  whether  the  damage  was  caused 
entirely  by  the  negligence  of 'the  defendant, 
or  whether  the  person  injured  so  far  con- 
tributed to  the  injury  by  his  own  negligence 
that,  but  for  it,  the  injury  would  not  have 
occurred.  Kentucky  .Central  B.  B.  Co.  v. 
Thomas,  79  Ky.,  160,  1880;  1  Amer.  &  Eng. 
E.  R.  Cases,  79. 

157.  Crawling  between  cars.  The  doc- 
trine that  one  who  has  contributed  prox- 
imately to  the  injury  cannot  recover  dam- 
ages therefor  is  now  too  firmly  rooted,  in  our 
jurisprudence  to  be  open  to  f  ul-ther  contro- 
versy. The  failure  to  ring  the  bell  or  blow 
the  whistle  on  the  starting  of  the  train,  as 
required  by  the  statute,  fixes  the  charge  of 
negligence  on  a  railroad  company,  and  any 
one  injured  thereby  may  recover  damages 

*  for  the  injury,  unless  his  own  negligence  or 
fault  has  disabled  him  from  making  com- 
plaint. Plaintiff's  intestate  got  off  a  passen- 
ger  train    of   defendant,   which   had   just 

,  arrived  in  a  small  incorporated  town,  and 
attempted  to  crawl  between  two  oars  of  a 
freight  train,  standing  on  a  side-track  with 
locomotive  attached  and  steam  up,  ready  to 
start,  which  stood  between  him  and  the 
depot.  Those  in  charge  of  the  freight  train 
did  not  see  him,  and  backed  it  without  giv- 


ing proper  signals,  just  as  he  got  betVreen 
the  cars.  Held,  the  conduct  of  the  deceased 
cannot  be  classed  less  than  negligence,  bor- 
dering on  recklessness,  anxl  contributed 
proximately  to  his  death;  and  his  personal 
representative  cannot  recover,  though  de- 
fendant was  negligent  in  not  giving  proper 
signals  before  its  train  started  ^-  the  injury 
not  having  been  inflicted  wantonly  or  inten- 
tionally. Memphis  and  Charleston  B.  B.  Co. 
V.  Copeland,  61  Ala.,  376.    1878. 

158.  Getting  on  moving  train.  Attempt- 
ing to  get  upon  a  train  while  it  was  in  mo- 
tion was  held  to  be  contributory  negligence. 
Haldan  v.  Great  Western  B'y  Co.,  30  Upper 
Canada  (Common  Pleas),  89.     1879. 

[See  Subdivision  I  of  this  Title.] 

159.  Infant ;  neglect  of  person  in  ebarge. 
P.  had  charge  of  a  child  too  young  to  take 
care  of  itself,  and  took  two  tickets  at  a  rail- 
way station  for  the  purpose  of  the  tp'o  being 
conveyed  on  the  railway.  While  P.  and  the 
child  were  on  the  railway,  after  P.  had 
taken  the  tickets,  the  child  was  injured  ty 
an  accident  which  was  caused  by  the  joint 
negligence  of  P.  and  the  company's  servants. 
Held,  by  the  court  of  exchequer  chamber, 
aiHrming  the  judgment  of  the  court  of 
queen's  bench,  that  the  child  could  not 
maintain  an  act-ion  against  the  company. 
Waite V.  North EastemB'y  Co.,  Ellis,  Black- 
burn &  Ellis,  719 ;  96  E.  C.  L.,  719.    1858. 

160.  Intoxication  of  passenger.  Drunk- 
enness is  not  a  defense  by  way  of  contribu- 
toi'y  negligence,  unless  it  was  the  proximate 
cause  of  the  death  of  the  deceased.  If  the 
person  injured  got  drunk  under  such  circum- 
stances that  any  reasonably  prudent  man 
could  foresee  that  he  was  putting'himself  in 
such  a  condition  that '  that  ^which  resulted 
might  probably  happen,  then  his  dri  nk  jn- 
ness  would  be  a  defense.  Davis  v.  Oregon 
and  California  B.  B.  Co.,  8  Oreg.,  173.  1879. 

161.  Neglect  in  treatment  after  injury. 
In  an  action  against  a  railroad  company  for 
personal  injuries  received,  theplaintiff  cannot 
recover  for  damages  which  might  have'  been 
avoided  by  the  use  of  reasonable  and  ordi- 
nary diligence  in  effecting  a  cure.  The  use  of 
slight  care  and  diligence  would  not  be  suffi- 
cient. AUender  v.  Chicago,  Bock  Island 
and  Pacific  B.  B.  Co.,  37  la.,  364,  1873;  8 
Amer.  R'y  Rep.,  115. 
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162.  —  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been  sustained 
by  defendant's  negligence,  where  defendant 
had  given  evidence  tending  to  show  that 
exercise  taken  by  plaintiff  might  have 
teifded  to  retard  recovery,  and  that  quiet 
would  have  been  better,  held,  that  evidence 
that  plaintiff  was  advised  by  his  physician 
that  it  was  right  and  beneficial  to  exercise 
was  pi'oper.  Lyons  v.  Erie  R'y  Co.,  57  N.  Y., 
489,  1874;  7  Amer.  R'y  Rep.,  68. 

163.  —  The  trial  court,  in  an  action  for 
personal  injuries,  instructed  the  jury  that 
although  plaintiff  may  not  have  employed  a 
skilful  surgeon  to  attend  him,  still  "if  he 
did  exerpise  such  care  and  attention  in  re- 
gard to  his  case  as  a  prudent  man  would, 
under  his  particular  circumstances  and 
situation,  have  done,"  they  should  find  for 
him.  In  other  instractions  the  jury  were 
told  in  detail  what  facts  within  the  range  of 
the  evidence,  if  found,  would  constitute 
contributory  negligence  and  prevent  plaint- 
iff's recovery.  Held,  that  the  instruction 
quoted,  though  general,  was  not  misleading, 
and,  taking  all  the  instructions  together,  the 
question  of  negligence  was  fairly  presented 
tct  the  jury.  Klutts  v,  St.  Louis,  Iron 
Mountain  and  Southern  By  Co.,  75  Mo.,  642, 
1882;  11  Amer.  &  Eng.  R.  R.  Cases,  639. 

164.  Passenger  assuming  to  perform  nn- 
anthorized  service  for  the  carrier.  If  a 
passenger  on  a  freight  train  is  injured  while 
simply  riding  on  a  freight  car  by  reason  of 
an  accident  to  the  train,  the  company  will 
be  liable  if  the  rule  prohil^ting  passengers 
from  riding  elsewhere  than  in  the  caboose  is 
not  conspicuously  posted  as  required  by  law ; 
but  it  is  otherwise  if  the  injury  is  the  result 
of  an  attempt  on  his  part  to  perform  an  un- 
authoi'ized  service  for  the  company.  Sher- 
man V.  Hannibal  a/nd  St.  Joseph  R.  B.  Co., 
73  Mo.,  62,  1880;  4  Amer.  &  Eng.  R.  R. 
Cases,  S89. 

165.  Passing  from  car  to  car.  For  a 
traveler  to  pass  from  one  car  to  another 
while  the  train  is  in  motion  may  generally 
be  considered  an  act  of  negligence ;  but  when 
a  party,  acting  under  a  suggestion  from  the 
conductor,  attempts  to  pass  from  car  to  car, 
and  is  injured  in.  consequence  of  the  fact 
that  the  train  was  still  moving,  such  party 
will  not  be  debarred  his  right  of  recovery 


merely  because  he  undertook  to  comply  with 
the  conductor's  suggestion;  and  it  is  the 
province  of  the  jury  to  determine  both  the 
nature  and  effect  of  the  conductor's  re- 
marljs;  whether  they  were  intended  and 
understood  as  an  order  to  change  from  car 
to  car  or  were  by  way  of  advice,  and  also 
whether  such  remarks  affected  the  action  of 
the  parties,  and  caused  them  to  act  differ- 
ently from  what  they  otherwise  would. 
Cleveland,  etc.,  R.  B.  Co.  v.  Manson,  80 
Ohio  St.,  451.     1876. 

166.  Hiding  in  baggage  car.  A  passenger 
who  voluntarily  leaves  his  proper  place  in 
a  passenger  carj  in  violation  of  the  rules  of 
the  company,  to  ride  in  the  baggage  car,  or 
other  known  place  of  danger,  and  is  injured 
in  consequence  of  such  violation,  cannot  re- 
cover damages  therefor.  Pennsylvania  R. 
R.  Co.  V.  Langdon,  93  Pa.  St.,  21,  1879; 
Kentucky  Central  R.  R.  Co.  v.  Thomas,  79 
Ky.,  160,  1880;  1  Amer.  &  Eng.  R.  R.  Cases, 
79 ;  Houston  and  Texas  Central  R.  R.  Co.  v. 
Clemmons,  55  Tex.,  88,  1881 ;  8  Amer.  &  Eug. 
R.  R.  Cases,  396 ;  Peoria  and  Rock  Island  R. 
R.  Co.  V.  Lane,  83  111.,  448,  1876. 

167.  — A  conductor  of  a  train  cannot,  in 
violation  of  a  known  rule  of  the  company, 
license  a  man  to  occupy  a  place  of  danger 
so  as  to  make  the  company  responsible. 
Pennsylvania  R.  R.  Co.  v.  Langdon,  92  Pa. 
St.,  21.    1879. 

168.  —  Although  the  rules  of  the  company 
forbid  passengers  to  ride  in  its  baggage  cars, 
which  rules  were  known  to  the  passenger,  he 
is  not  thereby  precluded  from  recovery  for 
damages  sustained  by  collision  caused  by  the 
gross  neglect  of  the  company's  employes. 
In  the  collision  in  question  no  one  was  seri- 
ously injured  in  the  passenger  cars.  Wat- 
son V.  Northern  R'y  Co.,  24  Upper  Canada 
(Queen's  Bench),  98.  1864.  See,  also,  Jacobus 
V.  St.  Paul  and  Chicago  R'y  Co.,  20  Minn.,  * 
125.     1873. 

169.  Riding  on  engine.  E.  and  a  friend 
arrived  at  the  station  immediately  after  the 
departure  of  the  train.  An  employe  of  the 
company  who  had  charge  of  the  trains, 
train-men  and  rolling  stock  invited  them  to 
get  on  an  engine  which  was  at  the  station, 
and  informed  them  that  the  engine  would 
overtake  the  train  at  the  bridge,  a  short  dis- 
tance from  the  station,  where  they  could 
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catch  the  train.  The  engine  overtook  the 
train,  but,  as  a  collision  with  the  rear  car 
was  imminent,  E.  jumped  from  the  engine 
to  escape  the  danger.  Held,  that  the  act  of 
the  employe  was  that  of  the  company,  and 
that  E.  and  his  friend  were  not  guilty  of 
negligence,  and  were  properly  upon  the 
engine.  Nashville  and  Chattanooga  R.  R. 
Co.  V.  Erwin,  3  Amer.  &  Eng.  R.  R.  Cases 
(Tenn.),  465.    1883. 

170.  — ^^Wliere  a  drover  claims  that  he 
was  riding  on  an  engine  by  the  consent  of 
the  engineer,  to  look  after  his  cattle,  as  was 
customary,  and  the  defendant  claims  that  it 
was  contrary  to  orders  for  anybody  to  ride 
on  an  engine,  the  question  to  be  left  to  the 
jury  to  determine  is,  whether  the  defendant 
had,  notwithstanding  its  rules  for  the  gov- 
ernment of  its  employes,  by  its  conduct  held 
out  its  employes  to  the  plaintifE  as  authorized, 
under  the  circumstances,  to  consent  to  his 
being  carried  on  the  train  with  his  cattle. 
Waterbury  v.  New  York  Central  and  Hudson 
River  R.  R.  Co.,  17  Federal  Reporter,  671. 
1883. 

171.  —  Where  a  shipper  of  live  stock,  in 
going  into  stock  yards  in  company  with  five 
or  sis  other  persons,  rides  on  the  front  of 
the  engine,  all  of  whom,  except  himself, 
seeing  a  backing  train  on  the  same  track, 
jump  off  and  thus  escape  injury,  but  he  does 
not,  and  is  killed  on  a  collision  of  the  trains, 
the  question  of  negligence  arising  on  his 
failui-e  to  jump  off  and  save  himself  is  a 
question  of  fact  for  the  jury,  under  proper 
instructions,  in  an  action  to  recover  for  his 
death.  Wabash,  St.  Louis  and  Paeifle  Ky 
Co.  V.  Shacklet,  105  111.,  364.     1883. 

172.  Biding  on  the  platform.  A  passen- 
ger riding  on  the  platform  cannot  recover 
for  an  injury  received,  unless  it  was  through 
a  wanton  and  wilful  act.  Taylor  v.  Dan- 
ville, Olney  and  Ohio  River  R.  R,  Co.,  10 
Bradwell  (111.),  811,  1881;  Camden  and  At- 
lantic R.  R.  Co.  V.  Hoosey,  99  Pa.  St.,  493, 
1882;  6  Amer.  &  Eng.  R.  R.  Cases,  454. 

173.  —  A  lack  of  seats  would  not  justify 
a  passenger  in  riding  on  the  platform.  Chi- 
cago and  Northioestem  R.  R.  Co.  V.  Carroll, 
5  Bradwell  (111.),  301.     1879. 

174.  —  breaking  of  train  in  two.  The 
defendant's  line  leaves  the  depot  at  To- 
wanda.  Pa,,  upon  a  sharp  curve,  which  ex- 


tends to  a  river  crossed  by  a  bridge  one 
thousand  five  hundred'  feet  long.  To  start 
the  train,  it  is  necessary  to  have  an  addi- 
tional engine  to  push  it.  Soon  after  the 
pushing  engine  had  left  the  train,  on  which 
the  plaintiff  was  a  passenger,  it  parted  be- 
tween the  seventh  and  eighth  cars,  tlie  draw- 
head  of  one  of  them  having  pulled  out.  The 
parting  of  the  train  broke  the  bell  cord  and 
rang  the  engine  bell,  but  the  engine-driver, 
thinking  it  unwise  to  stop  upon  the  bridge, 
continued  on  until  he  had  nearly  crossed  it. 
He  then  applied  the  air  brakes  and  stopped 
the  train,  without  knowing  what  had  oc- 
curred. The  rear  part  of  the  train  came  on 
and  collided  with  the  front  part,  causing  a 
concussion  which  broke  the  platform  upon 
which  the  plaintiflE  was  standing  and  injured 
him.  As  the  train  left  the  depot,  the  plaint- 
iff left  his  seat  in  the  car  and  went  upon  the 
platform.  Notices,  were  posted  in  the  car  for- 
bidding passengers  to  stand  upon  the  plat- 
form, but  the  plaintiflE  testified  that  he  did 
not  notice  them,  and  that  he  did  not  hear 
the  brakeman  tell  him  that  it  was  against 
the  rules  to  stand  upon  the  platform.  Held, 
that  the  question  of  negligence  and  contrib- 
utory negligence  were  for  the  jury.  Good- 
rich V.  Pennsylvania  and  N.  Y.  Canal  and 
R.  R.  Co.,  39  Hun  (N.  Y.),  50.     1883. 

175.  Kules;  violation  by'passengers.  If 
a  passenger  wilfully  violate  a  known  rule 
intended  for  his  safety,  and  is  injured  in 
consequence  of  such  violation,  he  is  not  en- 
titled to  recover  damages  for  the  injury. 
Pennsylvania  R.  R.  Co.  v.  Langdon,  1  Amer. 
&  Eng.  R.  R.  Cases,  87;  92  Pa.  St.,  ,21.    1879. 

176.  Standing  up  in  car.  Whether  a 
passenger  in  a  railway  car,  standing  up  in  it, 
when  getting  into  the  station-house,  at  the 
close  of  the  journey,  but  before  an  actual 
stoppage  of  the  car,  is  guilty  of  negligence 
in  the  circumstances  of  the  case,  is  a  ques- 
tion of  fact  for  the  jury  to  decide  under 
proper  instructions.  Railroad  Co.  v.  Pollard, 
33  Wallace,  341.     1874. 

Y.   Assault  and  batteet,  ■ 

[See  next  subdivision.] 

177.  Arrest  for  non-payment  of  freight 
on  goods.  The  plaintiflE,  having  taken  a 
horse  to  an  agricultural  show  by  the  de- 
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fendants'  railway,  was  entitled  under  ar- 
rangements advertised  by  the  defendants  to 
take  the  horse  back  free  upon  the  production 
of  a  certificate.  The  plaintiff  accordingly 
produced  a  certificate,  and  th^  horse  was 
put  into  a  box  without  payment  or  booking, 
and  the  plaintiff  having  taken  a  ticket  for 
himself,  proceeded  by  the  same  train.  At 
the  end  of  the  journey  the  station  master 
demanded  payment  for  the  horse,  and  the 
plaintiff;  refusing  to  pay,  was  detained  in 
•custody  by  two  policemen  under  the  orders 
of  the  station  master,  until  it  was  ascer- 
tained by  telegraph  that  all  was  right.  An 
action  having  been  brought  against  the  de- 
fendant for" false  imprisonment,  held,  that  a 
railway  company  has  power  to  apprehend  a 
person  traveling  on  the  railway  without 
having  paid  his  own  fare,  but  has  power 
only  to  detain  the  goods  for  non-payment  of 
the  carriage;  consequently,  as  the  defend- 
ants themselves  would  have  had  no  power 
to  detain  the  plaintiff  on  the  assumption 
that  he  had  wrongfully  taken  the  horse  by 
the  train  without  paying,  there  could  be  no 
authority  implied  from  them  to  the  station 
master  to  detain  the  plaintiff  on  this  assump- 
tion, and  they  were,  therefore,  not  liable  for 
this  act  of  the  station  master.  Poulton  v. 
London  and  South  Western  R'y  Co.,  Law  Re- 
ports, 2  Queen's  Bench  Cases,  534.     1867. 

178.  Assault  by  intoxicated  passenger. 
The  introduction  of  a  manifestly  intoxicated, 
quarrelsome  and  indecently  attired  man 
into  a  street  car  by  the  employes  of  the  com- 
pany is  an  act  of  negligence  for  the  conse- 
■quences  of  which  the  company  is  liable ;  and 
when  the  conductor  admits  such  a  person 
into  the  car,  in  response  to  a  statement  of 
the  driver  that  such  person  is  "  too  full "  to 
ride  on  the  front  platform,  the  negligence  is 
aggravated  and  unjustifiable.  A  verdict 
against  the  company  for  damages  for  per- 
sonal injuries  sustained  by  a  passenger,  from 
an  unprovoked  assault  by  such  person  under 
such  circumstances,  should  not  be  set  aside 
on  the  ground  that  there  is  no  evidence  of 
negligence.  The  plaintiff  in  this  case  was 
severely  injured  about  the  head  and  face  by 
blows  received  as  above  stated.  A  verdict 
of  $1,000  held  not  excessive.  Hendricks 
V.  Sixth  Avenue  B.  R.  Co.,  44  N.  Y.  Superior 
Ct.,  8.     1878. 


179.  Assaults  of  other  passengers.    It  is 

the  duty  of  the  conductor  of  a  passenger 
train  to  preserve  order  on  his  train,  to  pro- 
tect passengers  from  insult  and  injury  from 
their  fellow-passengers,  and  if  it  be  necessary 
to  enable  him  to  discharge  this  duty,  he 
should  stop  the  train  and  summon  to  his  aid 
his  fellow-employes  on  it  and  passengers 
who  are  willing  to  assist,  and  eject  from  the 
train  any  person  or  passenger  guilty  of  dis- 
orderly, insulting  or  threatening  conduct; 
and  a  failure  to  discharge  this  duty,  so  far 
as  he  has  the  means  and  power,  renders  the 
railway  company  liable  in  damages  to  the 
insulted  or  injured  passenger.  New  Orleans, 
St.  Louis  and  Chicago  R.  R.  Co.  v.  Burke, 
53  Miss.,  200,  1876;  9  Amer.  R'y  Rep.,  308. 

180.  —  To  render  the  company  liable, 
however,  it  must  be  shown  that  the  con- 
ductor had  knowledge,  or  opportunity  of 
knowing,  that  the  injury  was  threatened, 
and  also  that  by  his  prompt  interposition  he 
could  have  prevented  or  mitigated  it ;  and  it 
must  be  shown,  also,  that,  with  the  power  at 
his  disposal,  namely,  his  own  exertions  and 
the  assistance  of  the  other  employes  on  the 
train  and  willing  passengers,  he  could  have 
prevented  or  mitigated  it;  for  all  that  is  re- 
quired of  him  is  a  fair  and  honest  effort, 
with  the  best  means  in  his  power  to  prevent 
the  wrong.    lb. 

181.  —  Under  the  facts  in  this  cause, 
where  a  passenger  was  brutally  assaulted  by 
co-passengers,  and  the  conductor  did  not 
take  the  proper  steps  to  prevent  the  injury, 
the  co-passengers  being  employes,  though 
not  then  on  duty,  and  these  employes  were 
continued  in  the  company's  service  and  one 
of  them  promoted,  there  was  a  proper  case 
for  exemplary  damages,  and  a  verdict  of 
$6,000  was  upheld.     76. 

182.  Expulsion  of  passenger;  loss  of 
property.  The  plaintiff  was  traveling  with 
other  passengers  in  a  carriage  of  a  railway 
company,  and  on  the  tickets  being  coUeoted 
there  was  found  to  be  a  ticket  short.  The 
plaintiff  was  charged  by  the  collector  with 
being  the  defaulter,  and  on  his  refusing  to 
pay  the  fare  or  leave  the  carriage,  he  was  re- 
moved from  the  carriage  by  the  officers  of 
the  company  without  any  unnecessary  vio- 
lence. It  turned  out  that  the  plaintiff  had 
a  ticket ;  and  he  brought  an  action  for  the 
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assault  against  the  company,  laying  as  spe- 
cial damage  the  loss  of  a  pair  of  race-glasses, 
-which  he  had  left  behind  him  in  the  car- 
riage when  he  was  removed.  There  was  also 
a  count  in  trover,  but  there  was  no  evidence 
that  the  glasses  had  come  to  the"  possession 
of  any  of  the  company's  servants.  Held, 
that  the  plaintiff  could  not  recover  for  the 
Joss  of  the  glasses.  Glover  v.  London  and 
South  Western  Ry  Co.,  Law  Reports,  3 
<Jueen's  Bench  Cases,  25.     1867. 

183.  Female  passengers.  A  railway  com- 
pany is  bound  to  protect  female  passengers 
on  its  trains  from  gll  indecent  approach  or 
assault ;  and  where  a  conductor  on  a  train 
makes  such  an  assault  on  a  femalle  passen- 
ger, the  company  is  liable  for  compensatory 
damages.  Craker  v.  Chicago  and  Norths 
western  R'y  Co.,  36  Wis.,  657,  1875;  9  Amer. 
E'y  Rep.,  118. 

184.  —  A  verdict  of  $t,000  damages  for 
the  insult  offered  by  defendant's  conductor 
to  the  plaintiff,  held  not  so  excessive  as  to 
authorize  the  court  to  set  it  aside.     lb. 

185.  Liability  of  company.  A  railway 
company  is  liable  for  the  malicious  and 
criminal  acts  of  its  employes  toward  pas- 
sengers while  they  are  executing  what  they 
suppose  to  be  the  orders  of  the  company, 
even  though  the  orders  do  not  in  fact  con- 
template such  acts.  McKinley  v.  Chicago 
and  Northwestern  R'y  Co.,  44  la.,  814,  1876; 
Chicago  and  Eastern  H.  B.  Co.  v.  Flexman, 
103  III.,  546,  188'3;  8  Amer.  &  Eng.  R.  R. 
Cases,  354;  Cfdsway  v.  Atlanta  and  West 
Point  B.  B.  Co.,  58  Ga.,  316,  1878;  16-Amer. 
E'y  Rep.,  SO. 

186.  —  Where  an '  agent  was  placed  at  a 
car  door  to  prevent  the  ingress  of  passengers 
without  tickets,  and  a  passenger  in  attempt- 
ing to  pass  was  assaulted  by  the  agent,  and 
there  was  no  evidence  that  such  act  was  au- 
thorized or  sanctioned  by  the  company,  held, 
that  the  employer  was  not  liable.  ,  Priest  v. 
Hudson  Biver  B.  B.  Co.,  65  N.  Y.,  589. 
1875. 

187.  — Where  a  passenger  on  arriving  at 
the  place  to  which  he  had  paid  his  fare  missed 
his  watch,  and,  supposing  it  to  have  been 
stolen,  refused  to  leave  the  train  until  he 
should  recover  his  watch,  and  the  conductor 
consented  that  he  might  remain  on  the  train 
until  it  reached  another  station,  and  after 


the  train  had  started  and  a  partial  search 
had  been  made,  a  passenger  asked  who  he 
thought  had  his  watbh,  when  he  replied, 
"  That  fellow,"  pointing  at  a  brakeman,  who 
immediately  struck  him  in  the  face  with  a 
lantern,  held,  that  the  facts  showed  a  right 
of  action  against  the  company,  and  that  the 
company  occupied  the  same  position  to- 
wards the  passenger  as  if  he  had  paid  his 
fai-e  to  such  other  station.  Chicago  and 
Eastern-  B.  B.  Co.  v.  Flexman,  103  111.,  546, 
1883 ;  8  Amer.  &  Eng.  R.  R.  Cases,  354. 

188.  Pleiiding.  The  declaration  alleged 
that  plaintiff  was  a  passenger  on  defendant's 
road,  having  paid  his  fare  from  Alapaha  to 
Waycross ;  that  he  was  in  the  usual  passen- 
ger coach ;  that  while  thus  situated  and  en- 
titled to  the  care  and  protection  of  defend- 
ant, at  an  intermediate  station  he  was  called 
out  of  the  train  by  the  conductor  in  charge 
thereof,  who  was  defendant's  agent,  and  was 
beaten,  bruised,  etc.  Held,  that  the  failure 
to  allege  in  express  terms  that  the  agent 
acted  "in  the  prosecution  and  within  the 
scope  of  his  business,"  was  not  a  vital  de- 
fect, and  the  court  erred  in  dismissing  the 
case  on  general  demurrer.  Aliter  had  the 
injury  been  inflicted  after  the  delivery  of 
the  plaintiff  at  his  destination.  Peeples  v. 
Brunswick  and  Albany  B.  B.  Co.,  60  Ga., 
381.     1878. 

189.  Ratification  of  a6t  of  employe. 
There  was  evidence  tending  to  show  that 
after  defendant  had  notice  that  its  brakeman 
had  committed  the  injuries  complained  of,  it 
retained  him  in  its  service  and  promoted 
him.  Held,  that  if  this  was  done  with 
knowledge  of  themanner  and  cii-cumstances 
of  the  assault  alleged  in  the  complaint,  it 
might  be  such  a  ratification  of  the  brake- 
man's  act  as  to  authorize  the  jmy,  in  its  dis- 
cretion, to  award  exemplary  damages,  and 
they  should  have  been  so  instructed.  Bass 
V.  Chicago  and  Northwestern  B'y  Co.,  39 
Wis.,  636,  1876;  13  Amer.  R'y  Rep.,  414; 
Bass  V.  Chicago  and  NoHhwestern  B'y  Co., 
43  Wis.,  654,  1877;  15  Amer.  R'y  Rep.,  45; 
Oasway  v.  Atlanta  and  West  Point  B.'B. 
Co.,  58  Ga.,  316,  1877;  16  Amer.  R'y  Rep.,  99. 

190.  —  A  verified  complaint,  duly  served, 
in  a  suit  against  the  company  for  the  miscon- 
duct of  its  employe,  is  notice  of  such  mis- 
conduct ;  and  where,  after  such  service,  Che 
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servant  is  retained  and  promoted,  tiiese  facts 
may  be  put  in  evidence  to  shovr  ratification 
of  his  act.  Bass  v.  Chiaago  and  Northwest- 
ern Ry  Co.,  42  Wis.,  054, 1877;  15  Amer.  R'y 
Rep.,  45, 

191.  —  Immediate  notice  (by  whomsoever 
given)  to  the  conductor  of  the  train,  of  the 
bralceman's  misconduct,  is  notice  to  the  com- 
pany ;  and  if  the  conductor  or  other  officer 
of  the  company,  after  such  notice,  disbe- 
lieves the  charge  made  against  the  brake- 
man,  still  the  retention  of  the  latter  in  its 
service  by  the  company  will  be  at  its  peril. 
lb. 

192.  Smoking  by  possonger.  A  railway 
station  keeper  assaulted  a  passenger  for  not 
leaving  the  waiting-room  when  oi-dered,  the 
passenger  having  enraged  him  by  spitting 
on  the  floor.  Held,  that  in  defending  an 
action  for  the  assault  and  battery  a  question 
as  to  the  plaintiff's  smoking  was  irrelevant, 
where  his  smoking  had  not  been  objected  to. 
People  V.  McKay,  8  Amer.  &  Eng.  R.  R. 
Cases  (Mich.),  305.     1881. 

193.  ThroTving  water  on  passenger.  The 
contract  of  a  railway  company  with  its  pas- 
senger is  to  carry  safely ;  and  if,  through  the 
negligence  or  wilful  act  of  the  conductor  or 
of  a  brakeman,  or  of  both,  a  jet  of  water  is 
dashed  upon  the  passenger  while  being  car- 
ried, it  is  a  breach  of  the  conti-aot.  Terre 
Haute  and  Indianapolis  R.  R.  Co.  v.  Jack- 
son, 81  Ind.,  19,  1881 ;  6  Amer.  &  Eng.  R.  R. 
Cases,  178. 


VI.  Expulsion   of   passengers   eeom 

THE   OARS. 
[See  preceding  subdivision.] 

194.  Amount  of  force  to  be  used.    An 

instruction,  as  to  the  degree  of  force  which 
an  employe  of  defendant  might  lawfully 
use  in  ejecting  an  obfioxious  person  from 
the  station  house,  considered,  and  held  unob- 
jectionable. Johnson  v.  Chicago,  Rook 
Island  and  Pacific  R.  R.  Co.,  58  la.,  348, 
1883;  8  Amer.  &  Eng.  E.  R.  Cases,  306. 

196.  —  Where  a  conductor,  with  a  loaded 
revolver  in  his  hand,  approaches  a  passen- 
ger before  making  any  effort  to  induce  him 
to  get  off,  and  when  the  passenger  had  not 
made,  or  threatened  to  make,  forcible  re- 


sistance to  his  .authority,  the  conductor  is 
guilty  of  a  gross  outrage,  With  or  without 
the  use  of  a  deadly  weapon,  a  conductor  has 
no  right  to  compel  a  passenger,  by  com- 
mands or  threats,  to  jump  from  a  moving 
train.  Oallena  v.  Hot  Springs  R,  R.  Co.,  IS 
Federal  Reporter,  116,  1883;  4  McCrary,  871. 

196.  —  Oa  the  trial  appellant  offered  tes- 
timony that  on  previous  occasions  the  train 
had  been  boarded  in  that  locality  by  rouglis 
and  confidence  men  who  had  attacked  the 
brakemen,  in  explanation  of  the  reason  why 
the  brakeman  was  armed  with  the  billet  with 
which  appellee  was  struck.  Held,  that  the 
evidence  should  have  been  admitted.  Ap- 
pellee yas  claiming  exemplary  damages  of 
the  company  for  the  wilful  misconduct  of 
one  of  its  servants,  and  in  mitigation  of  such 
damages  it  was  allowable  to  show  the  reason 
why  the  brakeman  became  armed  with  this 
weapon.  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  V.  Boger,  1  Bradwell  (III),  472. 
1877. 

197.  Damages.  Where  a  railroad  con- 
ductor, acting  in  what  he  believes  to  be  the 
perfoi-mance  of  his  duty  to  the  company, 
removes  a  passenger  wlio  refuses  to  produce 
a  ticket  or  to  pay  fare,  although  the  removal 
be  unlawful,  the  company  is  liable  only  to 
compensatory  damages.  Townsend  v.  Keio 
York  Central  and  Hudson  River  R.  R.  Co., 
56  N.  Y.,  395,  1874;  6  Amer.  R'y  Rep,,  160. 

198.  —  Plaintiff  testified  that  after  the 
pui'chase  of  her  ticket  from  !(Cansas  City  to 
Utioa,  she  exhibited  it  .to  the  baggage 
master,  who  checked  her  baggage  to  Utica, 
and  it  was  put  upon  the  train  by  the  agents 
of  the  company,  who  assisted  her  in  getting 
into  a  car  of  tlie  same  train ;  that  upon  the 
arrival  of  the  train  at  a  station  some  miles 
short  of  Utica,  upon  her  refusal  to  get  off  at 
that  station  as  requested  by  the  conductor, 
ho  used  profane  and  threatening  language  to 
her,  and  thereupon  sent  a  brakeman,  who 
took  her  little  girl,  thereby  compelling  hor 
to  follow  with  her  baby,  and  leave  the 
train  at  nine  o'clock  at  night ;  that  she  was 
compelled  to  remain  in  the  dark  and  exposed 
to  the  cold,  for  half  an  hour,  until  the  freight 
train'  came  along,  and  was  made  sick  by  the 
exposure.  Held,  that  upon  this  evidence  the 
trial  court  was  justified  in  refusing  an  in- 
struction, asked  by  the  defendant,  that  jlaint- 
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iff  could  not  recover  punitive  but  only  actual 
damages.  Hicks  v.  Hannibal  and  St.  Joseph 
B.  R.  Co.,  68  Mo.,  339.     1878. 

199.  —  Where  a  party  is  forcibly  and 
unlawfully  ejected  from  a  car,  in  the  pres- 
ence of  other  passengers,  and  the  conductor 
publicly  announces  that  the  passenger  has 
refused  to  pay  his  fare,  a,  jury  may  properly 
find  from  such  facts  that  the  party  thus 
ejected  suffered  feelings  of  shame  and  hu- 
miliation without  any  other  proof  on  that 
subject.  Chicago  and  Northwestern  Ry  Co. 
V.  Chisholm,  79  111.,  584.     1875. 

200.  —  In  estimating  the  damages  the 
jury  may  take  into  consideration  the  plaint- 
iff's condition  in  life,  his  reputation  in  the 
community,  and  any  circumstances  attend- 
ing the  -act  complained  of  j  but  they  cannot 
consider  the  wealth  of  the  defendant  or  the 
poverty  of  the  plaintiff.  Hays  v.  Houston 
and  G.  N.  R.  R.  Co.,  46  Tex.,  372,  1876;  13 
Amer.  R'y  Rep.,  381;  Chicago,  Burlington 
and  Qwincy  R.  R.  Co.  v.  Bryan,  90  111.,  136, 
1878. 

201.  —  If  the  agent  uses  more  force  than 
is  necessary  to  eject  a  passenger,  or  uses  vile 
epithets  toward  him,  such  conduct  should 
always  be  considered  by  the  jury  in  aggra- 
vation of  damages.  Quigley  v.  Central  Pa- 
cific R.  R.  Co.,  11  Nev.,  350.     1876. 

202.  —  The  plaintiff,  under  a  contract 
made  lyith  the  defendant,  claimed  to  be  en- 
titled, by  virtue  of  a  commutation  ticket,  to 
ride  to  East  New  York.  Having  exercised 
this  right  for  some  time,  the  defendant  re- 
fused to  carry  him  to  that  point  unless  he 
would  pay  extra  fare  from  Jamaica  to  East 
New  York ;  and  upon  his  refusal  so  to  do,  in 
obedience  to  an  order  of  defendant,  the  con- 
ductor ejected  him  from  the  train,  using  no 
unnecessary  violence.  The  court  charged 
that  the  evidence  was  not  sufldcient  to  give 
punitive  damages  against  the  conductor,  but 
that  plaintiff  was  entitled  to  have  the  rail- 
load  company  punished  to  such  an  extent  as 
the  jury  should,  in  their  discretion,  say  the 
facts  authorized  and  demanded.  Held,  that 
the  charge  was  erroneous.  Parker  v.  Long 
Island  R.  R.  Co.,  13  Hun  (N.  Y.),  319.    1878. 

203.  —  A  contract  of  carriage  is  made 
with  reference  to  the  reasonable  regulations 
of  the  carrier  for  the  intercommunication 
between  the  agents  of  the  carrier  in  the 


transaction  of  its  business;  and  mistakes 
should  be  treated,  as  in  other  business  trans- 
actions, as  matters  for  adjustment  between 
the  passenger  and  the  proper  agents  of  the 
carrier.  Held,  therefore,  that  where  there 
is  a  dispute  arising  on  the  train  about  the 
ticket,  it  is  the  duty  of  the  passenger,  if  able 
to  do  so,  to  pay  the  extra  fare  and  rely  on 
his  remedy  to  recover  it  back,  rather  than 
to  force  the  conductor  to  expel  him,  with  a 
view  to  suing  for  damages  for  a  wrongful 
ejection.  And,  if  he  insists  on  expulsion,  he 
can  recover  no  other  damages  than  he  could 
have  recovered  if  he  had  paid  the  extra  fare 
or  quietly  left  the  train  and  sued  for  a 
breach  of  the  contract.  Hall  v.  Memphis 
and  Charleston  R.  R.  Co.,  15  Federal  Re- 
porter, 57,  1883;  9  Amer.  &  Eug.  R.  R. 
Cases,  348 ;  Hall  v.  Memphis  and  Charleston 
R.  R.  Co.,  9  Federal  Reporter,  585,  1881. 

204.  —  Where  the  plaintiff  was  ejected, 
without  violence,  by  the  conductor,  under 
the  mistaken  impression  that  he  had  not 
paid  his  fare,  and  the  inconvenience  was 
but  trifling,  and  the  jury  awarded  501.  dam- 
ages, a  new  trial  was  awarded  on  the 
ground  of  excessive  damages.  Huntsman 
V.  Oreat  Western  R'y  Co.,  30  Upper  Canada 
(Queen's  Bench),  34.  1860.  See,  also,  Davis 
V.  Same,  ib.,  37. 

205.  —  The  conductor  took  up  the  ticket 
of  a  passenger,  which  entitled  him  to  ride  to 
a  certain  place,  and,  having  given  him  no 
check,  afterward,  when  within  a  few  miles 
of  such  passenger's  destination,  accused  him 
of  attempting  to  ride  beyond  the  distance 
for  which  he  had  paid,  charging  him  with 
falsehood,  and  treating  him  insolently  in 
the  presence  of  the  other  passengers,  and, 
with  the  help  of  a  brakeman,  seized  and  put 
him  off  the  train  in  a  rude  and  angry  man- 
ner, at  a  place  where  there  was  no  station 
or  house,  it  being  cold  and  dark,  and  being 
about  nine  o'clock  a;t  night,  and  the  passen- 
ger had  to  walk  to  his  destination.  In  an 
action  by  the  passenger  against  the  com- 
pany for  damages  for  such  treatment,  there 
was  a  verdict  for  the  plaintiff  for  $700. 
Held,  that  the  damages  were  not  excessive. 
Indianapolis,  Bloomington  and  Western  R. 
R.  Co.  V.  Milligan,  50  Ihd.,  393.     1875. 

208.  —  Where  a  passenger  was  expelled 
from  the  train  in  a  rough  manner,  accom- 
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panied  with  profane  and  unbecoming  lan- 
guage, the  supreme  court  will  not  disturb, 
as  excessive,  a  verdict  for  damages  in  the 
sum  of  $563.50;  St.  Louis  and  South  East- 
ern Ry  Co.  V.  Myrtle,  51  Ind.,  566.     1875. 

207.  —  An  award  of  $3,500  for  compensa- 
tory damages,  held,  especially  in  view  of  the 
fornxer  verdicts  in  the  case,  not  to  be  so  dia- 
proportioned  to  the  injury  sustained  as  to 
bear  marks  of  passion,  prejudice,  partiality 
or  corruption  in  the  jury,  and  therefore  not 
to  be  excessive*  Bass  v.  Chicago  and.  North- 
western R'y  Co.,  42  Wis.,  634,  1877;  15  Amer. 
R'y  Rep.,  45. 

208.  —  In  a- suit  by  a  passenger  for  being 
wrongfully  ejected  from  the  cars,  it  appeared 
that  the  rates  of  fare  fixed  by  the  company, 
and  which,  by  its.  established  rules,  it  was 
made  the  duty  of  the  conductor  to  demand, 
were  higher  than  were  lawful.  The  plaintiff 
tendered  the  legal  rates,,  and,  upon  refusal 
to  pay  more,  was  ejected  from  the  cars,  but 
without  any  rudeness  or  unnecessary  vio- 
lence. It  also  appeared  that  the  plaintiff,  at 
the  time  he  took  passagej  knew  the  estab- 
lished, rates,  and  expected  to  be  expelled 
from  the  cars,  intending  to  bring  an  action 
therefor,  in  order  to  test  the  right  of  the 
company  to  charge  the  established  rates. 
Held,  that  the  plaintiff  was  only  entitled  to 
compensatory  damages,  and  that  it  was  com- 
petent for  the  company,  for  the  purpose  of 
mitigating  damages,  or  preventing  the  re- 
covery of  exemplary  damages,  to  give  in  evi- 
dence subsequent  declarations  of  the  plaint- 
iff, tending  to  prove  that  his  object  was  to 
make  money  by  bringing  suits  against  the 
company  for  demanding  illegal  fares.  Cirv- 
cinnati,  Hamilton  and  Dayton  R.  R,  Co.  v. 
Cole,  39  Ohio  St.,  138.     1876. 

209.  Death  of  passenger.  If  the  con- 
ductor of  a  train  ejected  a  passenger  so  that 
he  was  run  over  and  disabled  by  such  train, 
and  another  train  of  the  same  line  passing 
shortly  afterwards  extinguished  what  life 
was  left,  a  right  of  action  arose  whether  the 
actual  death  was  caused  by  the  first  or  sec- 
ond train.  South  Carolina  R.  R.  Co.  v. 
Nix,  68  Ga.,  573.     1883. 

210.  Drawing-room  car.  The  defendant 
entered  into  a  contract  with  one  Wagner,  by 
which  Wagner  agreed  to  place  upon  defend- 
ant's jroad  certain  drawing-room  cars  at  his 


own  cost,  Wagner's  conductors  and  porters 
thereon  to  be  carried  free  of  charge  by  the 
railroad  company.  The  defendant's  con- 
ductors bad  a  right  to  enter  the  cars  in  the 
management'  of  the  train,  and  for  the  col- 
lection of  fares,  and  to  the  assistance  of 
Wagner's  conductors  and  porters  in  enforc- 
ing good  order ;  but  not  otherwise  to  inter- 
fere with  the  business  of  such  oars.  Wag- 
ner agreed  to  pay  defendant  twenty  per  cent, 
of  the  gross  receipts.  In  an  action  brought 
by  the  plaintiff  against  the  railroad  com- 
pany, to  recover  for  injuries  sustained  by 
reason  of  his  alleged  wrongful  removal 
from  the  drawing-room  car  by  the  porter 
thereof,  lield,  that  the  defendant  was  liable 
for  any  injuries  so  sustained  by  him.  Thorpe 
V.  New  York  Central  and  Hudson  River  R. 
R.  Co.,  13  Hun  (N.  Y.),  70.     1878. 

211,  —  Passengers  upon  a  railroad  taking 
a  drawing-room  car  have  a  right  to  assume 
that  they  are  there  under  a  contract  with 
the  railway  company,  and  that  the  servants 
in  charge  of  the  car  are  its  servants,  for 
whose  acts  in  the  discharge  of  their  duty  it 
is  liable.  Thorpe  v.  New  York  Central  and 
Hudson  River  R.  R.  Go,,  76  N.  Y.,  402. 
1879. 

212. ' —  It  appeared  that  one  or  more  of  the 
seats  in  the  ordinary  carg  were  occupied  by 
passengers'  luggage.  A  number  of  passen- 
gers were  standing  in  the  passage-ways,  and 
it  did  not  appear  that  the  seats  so  occupied 
by  luggage  would  have  been  sufficient  for 
the  standing  passengers.  Held,  that  it  was 
not  the  duty  of  plaintiff,  under  the  circum- 
stances, to  fiave  asked  the  conductor  for  a 
seat  before  passing  into  the  drawing-room 
car.    lb. 

213.  Drunken  passenger.  It  is  not  only  the- 
right  of  a  conductor  to  expel  from  a  train  a 
drunken,  unruly,  boisterous  passenger,  but 
when  such  a  person  endangers  by  his  acts 
the  lives  of  people,  it  is  the  duty  of  the  con- 
ductor to  remove  him  in  order  to  protect 
others  from  violence  and  danger.  Railway 
Co.  V.  Valleley,  83  Ohio  St.,  845.    1877. 

214.  —  If,  having  exercised  reasonable 
prudence,  considering  the  time,  place  and 
circumstances,  as  also  the  condition  of  the 
drunken  man  himself,  the  conductor  expels 
such  passenger,  who  is  afterward  run  over 
and  killed  by  another  train  not  in  fault,  the 


INJURIES  TO  PASSENGERS. 


68r 


Expulsion  dt  Passengers  from  the  Cars. 


expulsion  itself  is  not  such  proximate  oa^se 
of  the  death  as  will  make  the  company  lia- 
ble,   lb. 

215. —  A:  railway  company  may  refuse  to 
receive  and  carry  as  a  passenger  any  person 
who  is  so  intoxicated  as  io  be  disgusting,  of- 
fensive, disagreeable  or  annoying,  as  long  as 
he  continues  in  that  condition,  though  he 
may  have  purchased  a  ticket  entitling  him 
to  passage.  Pittsburgh,  Cincinnati  and  St, 
Louis  R'y  Co.  v.  Vandyne,  57Ind.,576,  1877; 
18'Amer.  R'y  Rep.,  454. 

216.  —  But  slight  intoxication,  such  as 
would  not  seriously  affect  the  conduct  of  the 
passenger,  will'  not  justify  the  company  in 
refusing  to  receive  and  carry  him.    lb. 

217.  —  Under  g  8,  1  R.  S.  1876,  p.  710,  an 
intoxicated  passenger  who  advises  other  pas- 
sengers not  to  pay  their  fare  is  guilty  of  dis- 
orderly conduct,  and  the  conductor  of  the 
train  may,  after  tendering  him  such  "pro- 
portion of  the  fare  he  has  paid  as  the  dis- 
tance he  then  is  from  the  place  to  which  he 
has  paid  his  fare  bears  to  the  whole  distance 
for  which  he  has  paid  his  fare,'  remove  him 
from  the  train,  and,  unless  unnecessary  force 
is  used,  the  company  incurs  no  liability  on 
account  of  such  removal.  Baltifnore,  Pitts- 
burgh and  Chicago  B.  B.  Co.  V.  McDonald, 
68Ind.,  310.     1879. 

218.  —  If  the  conductof  a  passenger  upon 
a  street  car  is  such  that  his  expulsion  ap- 
pears to  the  conductor  to  be  a  just  and 
proper  expedient  for  the  purpose  of  prevent- 
ing a  violation  of  decency  and  good  order, 
the  conductor  will  be  justified  in  expelling 
him,  the  company  being  responsible  for  an 
abuse  in  this  discretion,  or  of  any  oppression 
in  its  exercise;  and  it  will  be  error  if  the 
court  so  instruct  the-  jury  as  to  take  away 
from  them  the  consideration  of  the  question 
whether  the  conduct  of  the  passenger  fur- 
nished a  leasonable  and  probable  cause  for 
apprehending  a  breach  of  good  order.  Le- 
nwnt  V,  Washington  and  Oeorgetown  B.  B. 
Co.,  1  Mackey  (Dist.  of  Columbia),  180,  1881; 
1  Amer.  &  Eng.  R.  R.  Cases,  263. 

219.  —  A  conductor  upon  the  defendant's 
train  removed  therefrom  the  plaintiff's  in- 
testate, who  had  failed  to  produce  a  ticket 
■w'hen  required,  and  who  had  no  money 
wherewith  to  pay  his  fare.     There  was  evi- 

' '  *^^'"=e  tending  to  show  that' the  intestate  had 


bought  and  lost, his  ticket,  and  before  he  was- 
expelled  one  of  his  companions  tendered  the 
fare  to  the  conductor,  who  refused  to  receive 
it-,  demanding  a  ticket.  The  intestate,  who 
was  very  much  intoxicated,  was  put  off '  the 
train  in  a  cut  about  twenty  feet  deep.  He 
proceeded  in  the  direction  of  his  home  some 
one  thousand  seven  hundred  feet,  when  he 
laid  or  fell  down  and  was  run  over  and 
killed,  about  fifteen  minutes  later,  by  the 
train  of  another  company  which  had  the 
right  to  run  its  cars  over  the  defendant's  road. 
Held,  that,  as  the  intestate  was  wrongfully 
removed  from  the  train,  the  question  as  to 
whether  his  death  was  or  was  not  directly 
traceable  to  such  removal  should  have  been 
left  to  the  jury,  and  that  the  court  erred  in 
non-suiting  the  plaintiff.  Chxy  v.  New  York, 
Ontario  and  Western  B.  B.  Co.,  30  Hun  (N, 
Y.),  399.     1883. 

220.  Evidence.  A  passenger  purchased  a 
ticket  from  N.  to.  W.  and  rode  on  it  to  M., 
an  internjediate  point ;  the  ticket  under  the 
rules  of  the  company  was  canceled  for  ■  the 
whole  route ;  he  voluntarily  left  the  train  at 
M.  Subsequently  he  offered  the  ticket  for 
his  passage  from  M.  to  W. ;  the  conductor 
took  up  the  ticket,  refused  to  allow  him  to 
ride  and  required  him  to  leave  the  train.  In 
a  suit  by  the  passenger  against  the  company 
the  court  rejected  evidence  by  the  plaintiff 
that  he  offered  to  pay  his  fare  if  the  con- 
ductor would  return  the  ticket,  which  was. 
refused,  to  be  followed  by  evidence  that  in 
claiming  to  ride  he  had  acted  in  good  faith 
upon  information,  by  a  ticket  agent  from 
whom  he  had  previously  purchased  the 
ticket,  that  be  had  a  right  to  ride  on  it. 
Held  to  be  erroi".  Vankirk  v.  Pennsylvania 
B.  B.  Co.,  76  Pa.  St:,  66.     1874. 

221.  —  The  declarations  of  a  ticket  agent 
made  some  days  after  selling  a  ticket,  al- 
though not  evidence  to  establish  a  contract 
with  the  plaintiff,  are  evidence  to  show  that 
plaintiff  in  good  faith  claimed  a  right  to  ride 
on  the  ticket.    lb. 

222.  —  In  a  suit  for  damages  for  the  al- 
leged wrongful  ejectment  of  a  passenger 
from  a  train,  it  is  competent  for  a  witness 
who  was  present  to  state  what  he  heard  said, 
on  the  occasion  of  such  expulsion,  leaving  it 
to  others' to' identify  the  persons  who  made 
the    statements.     Indianapolis,    Peru   and 
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Chicago  R'y  Co.  v.  Anthony,  43  Ind.,  183. 
1873. 

223.  —  In  an  action  to  recover  damages, 
alleged  to  have  been  sustained  by  the  plaint- 
iff by,  being  improperly  removed  from  de- 
fendant's cars  after  having  paid  his  fare,  evi- 
dence going  to  show  that  on  other  occasions 
plaintiff  had  done  acts  showing  an  attempt 
to  avoid  payment  Of  his  fare  is  properly  re- 
jected. English  v.  Delaware  and  Hudson 
Canal  Co.,  4  Hun  (N.  Y.),  683, 1875 ;  affirmed, 
66  N.  Y.,454,  1876. 

224.  —  In  a  suit  by  a  passenger  against  a 
railway  company  for  wrongfully  putting 
him  off  the  train  for  failing  to  pay  the  fare 
demanded,  it  is  competent  to  prove  by  him- 
self and  other  witnesses  that  they  had  trav- 
eled over  the  road  between  the  termini  of 
the  plaintiff's  trip,  with  and  witliout  tickets, 
and  never  paid  more  than  the  plaintiff  ten- 
dered to  the  conductors.    Louisville,  Nash- 

'  ville  and  Great  Southern  R.  B.  Co.  v.  Ouinan, 
11  Lea  (Tenn.),  98.     1888. 

225.  —  In  a  suit  for  damages,  caused  by^ 
the  action  of  a  conductor  in  ejecting  plaintiff 
from  the  cars,  he  need  not  allege  nor  prove 
that  specific  authority  was  conferred  on 
the  conductor  by  the  company  to  perform 
such  acts,  where  it  appeared  that  he  was  in- 
trusted with  all  authority  which  concerned 
the  reception  or  rejection  of  passengers. 
Travers  v.  Kansas  Pacific  R'y  Co.,  63  Mo., 
421,  1876;  20  Amer.  R'y  Rep.,  119. 

226.  Free  pass.  When  the  plaintiff  was 
traveling  on  a  free  ticket,  which  had  on  its 
back  an  indorsement  containing  certain  con- 
ditions for  his  signature,  and  when  h?  ten- 
dered such  ticket  to  the  conductor,  the 
latter  declined  to  accept  it  unless  the  plaint- 
iff would  sign  such  indorsement,  and,  on  his 
refusal  either  to  sign  or  to  pay  fare,  ejected 
him  from  the  train,  the  discretion  of  the 
court  below  setting  aside  a  verdict  for  $5,000 
damages  will  not  be  controlled.  Elliott  v. 
Western  and  Atlantic  R.  R.  Co.,  58  Ga.,  454; 
16  Amer.  R'y  Rep.,  106,  1877;  Same  v.  Same, 
62  Ga.,  163,  1878. 

227.  —  In  an  action  of  damages  by  A.  and 
his  wife,  for  ejecting  the  latter  from  a  train, 
it  appeared  that  A.  made  a  special  contract 
with  defendant  for  the  carriage  of  stock, 
which  contract  provided  that  none  but  the 
owner  or  persons  in  charge  of  the  stock 


should  be  entitled  to  a  reiurn  pass.  A. 
applied  to  the  agent  of  the  road  for  a  pass 
for  his  wife,  stating  that  she  was  the  owner 
of  a  part  of  the  stock,  whereas  she  neither 
owned  nor  had  charge  of  any  of  the  stock. 
On  this  statement  the  agent  issued  the  pass, 
saying  at  the  time  that  he  had  no  authority 
to  issufe  one  to  a  lady,  and  doubted  if  the 
conductor  would  recognize  it.  The  pass  was 
given  "on  account  of  stock  account  sur- 
rendered," and  bore  indorsed  on  the  back  an 
acceptance  by  the  wife,  subject  to  its  con- 
ditions, and  with  the  express  stipulation  that 
the  company  should  not  be  liable  for  any 
injury  to  her  person  or  property.  The  wife, 
being  in  company  with  her  husband,  offered 
her  pass,  which  the  conductor  refused  to 
recognize,  and,  on  her  declining  to  pay  the 
required  fare,  removed  her,  without  any 
violence  or  incivility,  from  the  train,  where- 
upon the  fare  was  paid  and  plaintiffs  re- 
entered the  train  and  proceeded  upon  their 
journey.  Held,  that  the  pi-ocurement  of  the 
pass  was  a  fraud  upon  the  company  which 
vitiated  the  contract ;  that  it  was  obviously 
the  intention  of  A.  to  pay  the  fare,  if  neces- 
sary to  enable  his  wife  to  ride,  and  in  view 
of  this  fact  and  the  conduct  of  the  conductor, 
plaintiff  had  no  ground  for  punitive  dam- 
ages, such  as  might  be  given  in  case  of  a  real 
expulsion.  Brovxn  v.  Missouri,  Kansas  and 
Texas  R'y  Co.,  64  Mo.,  536.     1877. 

228.  Freight  train.  Where  a  passenger 
having  notice  of  the  rules  fails  to  purchase 
a  ticket  for  a  freight  train,  and  is  ejected 
from  such  train  by  the  conductor,  by  the  use 
of  no  more  force  than  is  necessary,  he  can- 
not maintain  an  action  therefor.  Falkner  v. 
Ohio  and  Mississippi  R'y  Co.,  55  Ind,,  369, 
1876;  16  Amer.  R'y  Rep.,  362. 

229.  —  A  railroad  company  may  require 
that  passengers  procure  tickets  before  riding 
on  freight  trains,  and  conductors  may  expel 
from  the  cars,  at  regular  stations,  such  as 
neglect  to  comply  with  the  regulation. 
Toledo,  Peoria  and  Warsaw  R.  R.  Co.  v. 
Patterson,  63  lU.,  804,  1873;  7  Amer.  E'y 
Rep.,  168. 

230.  —  A  passenger  who  had  ridden  on  a 
way  freiglit  train  before  and  after  making 
the  rule  requiring  tickets,  without  objection 
for  want  of  ticket,  could  not  be  ejected  from 
the  car  at  a  distance  from  the  station,  with- 
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out  proof  of  express  notice  or  actual  knowl- 
edge of  the  rule.  Lake  Shore  and  Michigan 
Southern  R'y  Co.  v.  Greenwood,  79  Pa.  St., 
373.    1875. 

231.  —  A  railway  company  has  the  right 
to  make  regulations  requiring  passengers  to 
purchase  tickets  before  entering  coaches  at- 
tached to  their  freight  trains,  and  authoriz- 
ing conductors  to  expel  persons  not  having 
tickets,  even  though  they  may  offer  money 
in  payment  of  their  fare.  But  where  the 
company  had  been  usually  receiving  money 
on  its  freight  trains  for  fare,  passengers 
wanting'thus  to  pay  their  fare  were  entitled 
to  notice  of  the  regulation  making  the 
change,  before  they  could  be  expelled  for 
non-compliance.  Lane  v.  East  Tenn.,  Va. 
end  Qa.  R.  B.  Co.,  5  Lea  (Tenn.),  124,  1880; 
■a  Amer.  &  Eng.  R.  R.  Cases,  278. 

232.  —  A  railroad  company  has  the  clear 
right  to  make  rules  that  no  one  shall  be  car- 
ried as  a  passenger  on  its  freight  trains.  But 
when  it  is  in  the  habit  of  carrying  passen- 
gers on  such  a  train,  and  had  its  regular 
hour  for  departure  posted  in  its  office  at  the 
station,  it  will  not  be  justified  in  refusing  to 
carry  a  passenger  from  such  station,  or  in 

■  putting  him  offl  such  train.     Illinois  Central 
R  R.  Co.  V.  Johnson,  67  III.,  312.     1873. 

233.  —  Where  the  plaintiff  applied  to  the 
office  of  the  defendant  railway  company  for 
a  ticket,  but  could  get  no  answer,  and  then 
took  passage  on  a  train  cari-ying  passengers, 
and  explained  to  the  conductor  the  fact  of 
his  inability  to  procure  a  ticket,  and  was  put 
off  the  train  in  the  night  time,  not  at  any 
regular  station  or  usual  stopping  place,  and 
compelled  to  walk  back,  held,  in  an  action  to 
recover  for  the  wrong,  that  a  verdict  for  $500 
was  excessive.  Illinos  Central  R.  R.  Co.  v. 
Cunningham,  67  III,  316.     1873. 

234.  —  Gamblers  and  monto-men,  whose 
purpose  in  traveling  upon  a  train  is  to  ply 
their  vocation,  may  be  excluded.  Thurston 
V.  Union  Pacific  R.  R.  Go.,  4:  Dillon  (U.  S. 
CO.),  331.    1877. 

235.  ladies'  car.  In  this  case  the  jury 
might  have  found  from  the  evidence  that 
the  plaintiff,  as  a  passenger  on  defendant's 
train,  being  unable  to  find  a  seat  elsewhere, 
except  in  a  filthy  smoking  car,  peaceably 
and  lawfully,  and  without  being  forbidden, 
entered  the  ladies'  car,  in  which  there  were 

Vol.  11—44 


many  vacant  seats,  and,  when  about  to 
occupy  one  of  these,  without  having  been 
first  requested  to  leave  the  car,  was  rudely 
and  violently  seized  by  the  defendant's 
brakeman  and  forcibly  thrust  from  the  car 
to  the  platform;  that  the  train  was  then 
crossing  a  river,  though,  from  the  construc- 
tion of  the  platform,  the  peril  to  plaintiff 
from  that  circumstance  was  slight ;  that  the 
assault  was  committed  in  the  presence  of  a 
number  of  ladies  and  gentlemen ;  that  plaint- 
iff's cane,  and  a  ring  on  one  of  his  fingers, 
were  broken,  and  the  broken  ring  cut  the 
finger  to  the  bone,  making  a  ragged  wound ; 
that  the  back  of  one  of  his  hands  was  lacer- 
ated or  bruised  so  that  blood  flowed  from, 
the  wound ;  and  that  one  arm  was  somewhat 
bruised,  and  showed  extravasation  for  three 
weeks  thereafter.  Under  instructions,  which 
did  not  allow  exemplary  damages,  plaintiff 
had  a  verdict  and  judgment  for  $4,500. 
Held,  excessive.  Bass  v.  Chicago  and  North- 
western R'y  Co.,  89  Wis.,  636,  1876;  13  Amer. 
R'y  Rep.,  414;  Bass  v.  Chicago  and  North- 
western R'y  Co.,  36  Wis.,  450,  1874;  9  Amer. 
R'y  Rep.,  101. 

236.  —  Held,  on  a  new  trial,  that  the  injury 
was  one  which,  in  an  action  against  the 
brakeman,  would  sustain  a  verdict  for  puni- 
tory damages,  alid,  if  the  company  ratified 
his  act,  it  was  likewise  liable  for  such  dam- 
ages. Bass  V.  Chicago  and  Northwestern 
R'y  Co.,  43,  Wis,,  654,  1877;  15  Amer.  R'y 
Rep.,  45. 

237.  —  A  regulation  of  the  defendant  com- 
pany, by  which  one  car  on  each  passenger 
train  is  set  apart,  primarily,  for  the  use  of 
women  and  men  traveling  with  them,  is  rea- 
sonable and  proper.  Bass  v.  Chicago  and 
Northwestern  R'y  Co.,  36  Wis.,  450,  1874;  9 
Amer.  R'y  Rep.,  101. 

238.  —  A  brakeman  was  stationed  by  the 
defendant  at  the  entrance  to  one  of  its  pas- 
senger cars  with  orders  to  notify  gentlemen 
not  in  charge  of  ladies  that  such  oar  was  re- 
served, and  direct  them  to  cars  forward. 
Plaintiff  entered  the  car  after  receiving  such 
notice,  and  was  ejected  therefrom.  Held, 
that,  although  the  brakeman,  in  removing 
plaintiff,  exceeded  the  orders  given  him, 
the  presumption  was  that,  in  doing  it,  he 
was  acting'within  the  scope  of  his  authority, 
and  a  refusal  to  non-suit  plaintiff  on  the 
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ground  that  he  was  not  was  proper.  Peck  v. 
M.  Y.  Central  and  Hudson  River  R.  R.  Co., 
6  Thompson  &  Cook  (N.  Y.  Supreme  Ct.), 
436,  1875;  8  Hun  (N.  Y.),  286,  1876;  4  Hun 
(N.  Y.),  336,  1875;  70  N.  Y.,  587,  1877. 

23J).  Manner  of  removal.  Where  the  le- 
gal right  of  a  conductor  of  a  railroad  train 
to  eject  or  remove  a  passenger  from  the  cars 
exists,  he  must  effect  the  removal  at  a  proper 
plape  and  in  a  proper  manner,  and  with  no 
more  confusion,  force  or  violence  than  is 
reasonably  necessary  for  the  purpose.  Oal- 
lena  v.  Hot  Springs  R.  R.  Co.,  13  Federal 
Reporter,  116,  1883;  4  McCrary,  371. 

240.  —  Before  a  conductor  can  require  a 
passenger  to  get  off  the  cars  he  should  stop 
the  train  at  a  station  or  depot,  or  where  he 
could  be  put  off  without  injury  or  danger  of 
Injury.  He  has  no  right  to  forcibly  eject  a 
passenger  at  such  place  and  in  such  a  manner 
as  his  whim,  caprice  or  malice  may  dictate 
or  suggest.    lb. 

241.  — •  If  one  goes  upon  a  train  intending, 
in  good  faith,  to  become  a  passenger,  the 
conductor,  while  he  has  the  undoubted  right 
to  put  him  off  if  the  rule  of  the  company 
prohibits  the  carrying  of  passengers  on  that 
train,  has  no  right  for  that  reason  to  eject 
him  violently,  or  in  such  a  manner  as  to  em- 
peril  his  life,  as  by  pushing  or  ordering  him 
off  while  the  train  is  in  motion;  and  if  he 
does,  the  company  is  responsible  in  damages 
for  any  resulting  injury.  Brown  v.  Hanni- 
bal and  St.  Joseph  R.  R.  Co.,  66  Mo.,  588. 
1877. 

242.  —  Where  a  passenger  lawfully  on  a 
railway  train  conducts  himself  in  an  orderly 
and  decent  manner,  and  pays  or  offers  to 
pay  the  fare  fixed  by  the  company,  his  expul- 
sion from  the  cars  by  the  conductor  in  a 
forcible  manner  is  unjustifiable,  and  being 
so,  the  company  will  be  held  liable  for  an 
assault  and  battery  in  a  civil  action. .  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v. 
Bryan,  90  III.,  136.     1878. 

243.  Misconduct  of  passenger.  When  a 
passenger,  because  not  furnished  a  seat  in  a 
car  already  filled  with  passengers,  abused 
the  conductor  in  a  violent  manner,  with 
profane  language,  and-  struck  the  conductor 
without  any  excuse  whatever,  and,  on  ac- 
count of  his  misconduct,  and  refusal  to  pay 
his  fare  or  deliver  his  ticket,  the  passenger 


was  ejected  from  the  train,  held,  that  such 
ejection  was  justifiable.  Pittsburgh,  Cin- 
cinnati and  St.  Louis  R.  R.  Co.  v.  Van 
Houten,  48  Ind.,  90.     1874. 

244.  Misinformation  from  ticket  agent. 
Where  a  passenger  took  passage  to  B.,  upon 
the  information  from  the  company's  ticket 
agent  that  the  train  would  take  him  to  that 
station,  and  upon  giving  up  his  ticket  he 
was  told  by  the  conductor  that  the  train 
would  not  stop  at  B.,  and  the  passenger  was 
ejected  from  the  car  before  arriving  at  B., 
such  expulsion  occurring  after  he  had  been 
notified  and  requested  by  the  conductor  to 
leave  the  train  at  the  nearest  stopping  place 
before  reaching  B.,  held,  that  the  passenger 
could  claim  no  damages  for  the  expulsion, 
in  the  absence  of  unnecessary  violence,  but 
could  only  claim  damages  for  the  negligence 
of  the  agent  who  misinformed  him  as  to  the 
sale  of  the  ticket.  Lake  Shore  and  Michi- 
gan Southern  R'y  Co.  v.  Pierce,  47  Mich., 
377 ;  3  Amer.  &  Eng.  R.  R.  Cases,  340.  1882. 
The  same  principle  recognized.  Ywtonv. 
Milwaukee,  Lake  Shore  and  Western  R'y  Co., 
54  Wis.,  334,  1883;  6  Amer.  &  Eng.  R.  E. 
Cases,  323. 

245.  Mistake  of  employe.  The  plaintiff, 
a  passenger  on  the  defendant's  line  of,  rail- 
way, sustained  injuries  in  consequence  of 
being  violently  pulled  out  of  a  railway  car- 
riage by  one  of  defendant's  porters,  who 
acted  under  an  erroneous  impression  that 
the  plaintiff  was  in  the  wrong  carriage. 
The 'defendant's  by-laws  did  not  expressly 
authorize  the  company's  servants  to  remove 
any  person  being  in  a  wrong  carriage,  but 
they  provided  that  no  person  should  be 
allowed  to  enter  any  carriage  or  to  travel 
therein  without  having  first  paid  his  fare 
and  taken  a  ticket.  They  likewise  provided 
that  the  porters  should  act  under  the  ordere 
of  the  station-master,  etc.,  and  do  all  in 
their  power  to  promote  the  comfort  of  the 
passengers  and  the  interests  of  the  company. 
Held,  that  the  act  of  the  porter  in  pulling 
the  plaintiff  out  of  the  carriage  was  an  act 
done  within  the  course  of  his  employment 
as  the  defendant's  servant,  and  one  for 
which  it  was  therefore  responsible.  BayUy 
V.  Manchester,  Slieffleld  and  Lincolnshire  B'y 
Co.,  Law  Reports,  7  Common  Pleas  Cases, 
415;  3  Eng.  (Moak),  308;  4  Eng.  (Moak),  384, 
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1872;  Same  v.  Same,  Law  Reports,  8  Common 
Pleas  Cases,  148,  1873. 

246.  Mother  and  child.  In  a  suit  by  a 
child  twenty-seven  months  old  against  a 
raUi'Dad  company  for  expelling  him  from 
its  train,  the  fact  that  the  conductor  may 
have  used  improper  language  to  the  mother 
of  such  child  at  the  time  of  the  expulsion 
will  not  authorize  the  finding  of  exemplary 
damages.  Pittsburgh,  Cincinnati  and  St. 
Louis  R'y  Co.  v.  Dewin,  86  111.,  896.     1877. 

247.  Non-payment  of  tare.  A  passenger 
who  refuses  to  pay  his  fare  becomes  a  mere 
trespasser.  Stone  v.  Chicago  and  North- 
western B.  R.  Co.,  47  la.,  83.     18T7. 

248.  —  The  plaintiff  purchased  from  the 
defendant  a  ticket  from  Lockport  to  Troy. 
There  are  two  routes  on  defendant's  road  be- 
tween Rochester  and  Syracuse,  one  direct, 
and  the  other  by  Auburn,  which  is  twenty- 
three  miles  longer.  The  defendant  was  ac- 
customed to  carry  all  through  passengers 
over  the  direct  route.  Plaintiff  having,  at 
Rochester,  taken  a  train  upon  the  Auburn 
branch,  was  requested  by  the  conductor  to 
pay  additional  fare  for  the  extra  distance, 
and,  upon  his  refusal  so  to  do,  was  put  off 
^he  train.  Held,  that  he  had  no  right  to  in- 
sist upon  passing  over  the  longer  route  with- 
out paying  additional  fare,  and  that  he 
should  have  been  non-suited.  Bennett  v. 
New  York  Central  and  Hudson  River  R.  R. 
Co.,  5  Hun  (N.  Y.),  599,  1875 ;  Bennett  v. 
New  York  Central  and  Hudson  River  R.  R. 
Co.,  69  n;  Y.,  594,  1877. 

249.' —  A  railway  company  is  under  no 
obligation  to  transport  a  person  who  has  in- 
nocently purchased  his  ticket  with  counter- 
I  feit  money,  and  may  eject  such  person  from 
the  train  if  he  refuses  to  rectify  the  wrong. 
Memphis  and  Charleston  R.  R.  Co.  v.  Chas- 
tine,  54  Miss.,  503.    1877. 

250.  —  It  was  held  to  be  error  to  charge 
the  jury  that  if  the  conductor  received  andT 
retained  the  fare  tendered  by  the  passenger, 
he  was  not  justified  in  expelling  such  pas- 
senger for  a  refusal  to  pay  the  additional 
sum  demanded.  But  in  this  case  the  pas- 
senger was  not  expelled  until  he  had  ridden 
far  enough,  so  that  at  the  regular  rates  the 
money  paid  could  have  been  earned  by  the 
company.  Hoffbauer  v.  Davenport  and 
Northwestern  Ky  Co.,  53  la.,  343.    1879. 


251.  —  Where,  in  violation  of  an  unques- 
tioned by-law,  a  party  took  his  seat  in  a 
railway  carriage  without  having  first  paid 
his  fare  and  obtained  a  proper  ticket,  and 
refused  to  leave  when  requested  to  do  so  by 
the  company's  servants,  held,  reversing  the 
decision  of  the  court  of  queen's  bench,  that 
the  company  was  justified  in  removing  him 
from  the  carriage,  though  he  had,  when 
challenged  by  the  company's  servants,  offered 
to  pay  the  fare.  McCarthy  v.  Dublin,  Wick- 
low  and  Wexford  R'y  Co.,  5  Irish  Reports, 
Common  Law,  344.     1870. 

252.  —  The  expulsion  of  a  passenger  for 
non-payment  of  fare  held  to  be  too  hasty. 
Curl  V.  Chicago;  Rock  Island  and  Pacific  R. 
R.  Co.,n  Amer.  &  Eng.  R.  R.  Cases  (la.), 
85.     1883. 

253.  —  Although  a  company  may  fix  the 
rate  for  passage  when  paid  on  the  cars  at  a 
higher  rate  than  when  paid  at  the  ticket 
office,  yet  when  the  car  rate  is  in  excess  of 
the  rate  authorized  by  law,  the  passenger 
need  only  tender  the  ticket  rate  in  order  to 
entitle  him  to  remain  on  the  cars.  Smith  v. 
Pittsburgh,  Fort  Wayne  and  Chicago  R.  R. 
Co.,  23  Ohio  St.,  10.     1873.       ' 

254.  —  Whether  the  rate  of  passenger 
fare  fixed  by  a  railroad  company  under  §  13 
of  the  act  of  February  11,  1848  (S.  &  C.  371), 
for  distances  less  than  thirty  miles,  be  rea- 
sonable or  not,  is  a  question  of  fact  for  the 
jury,  to  be  determined  under  such  instmc- 
tions  by  the  court  as  the  circumstances  of 
the  particular  case  may  require.     Jb. 

255.  —  If  a  railway  company  advertises 
to  carry  passengers  purchasing  tickets  at  a 
less  rate  than  the  regular  fare,  it  is  not 
bound  to  keep  its  ticket  office  at  a  particular 
station  open  a,f  ter  the  time  when  a  train  of 
cars  is  advertised  to  leave  that  station,  and 
if  a  person  arrives  after  that  time,  and  enters 
the  train  without  a  ticket,  he  may,  in  accord- 
ance with  the  regulations  of  the  corporatic/n, 
be  expelled  for  refusing  to  pay  full  fare, 
although  he  was  unable  to  procure  a  ticket 
in  consequence  of  the  ticket  office  being 
closed..  Swan  v.  Manchester  and  Laun-ence 
R.R.  Co.,  133  Mass.,  116,  1883;  6  Amer.  & 
Eng.  R.  R.  Cases,  337. 

256.  —  Where  a  passenger,  having  time 
to  do  so,  fails  to  obtain  a  ticket,  or  to  ascer- 
tain the  rules  of  the  company  in  regard  to 
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the  payment  of  fare  on  the  train,  and  the 
conductor  demands  of  him  more  than  what 
he  supposes  is  the  regular  fare,  he  should  pay 
the  same  and  investigate  the  matter  after- 
ward; and,  upon  his  refusal  so  to  do,  the 
conductor  may  eject  him  from  the  train. 
,  Toledo,  Wabash  and  Western  Ry  Co.  v. 
WHght,  68  Ind.,  586.  1879.  See,  also,  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v. 
Griffin,  68  111.,  499.     1873. 

257.  —  The  issue  made  by  the  parties  was, 
whether  the  conductor  put  the  plaintiff  off 
the  car  while  it  was  in  motion.  The  court 
instructed  the  jury  as  follows:  "The  jury 
are  instructed  that  if  they  believe,  from  the 
evidence,  that  the  plaintiff  had  not  paid  or 
■offered  to  pay  his  fare  from  Elkhart  to  South 
Bend,  then  the  defendant  would  not  be  war- 
ranted in  throwing  the  plaintiff  from  the 
train,  in  a  way  to  endanger  his  life  or  limb, 
or  throw  him  off  while  the  train  was  in  mo- 
tion." Held,  that  the  instruction  assumed  as 
fact  the  very  matter  in  contest,  and  was  cal- 
culated to  prejudice  the  defendant.  Michi- 
gan Southern  and  Northern  Indiana  R.  R. 
Co..v.  Shelton,  66  111.,  424.     1873. 

258.  —  The  plaintiff  got  upon  the  train 
without  a  ticket,  and,  when  his  fare  was 
demanded,  declined  to  pay  at  the  time  on 
the  ground  that  he  had  not  yet  made  up  his 
mind  how  far  he  would  go.  The  conductor 
demanded  of  him  that  he  should  pay  to  some 
place  on  the  line.  On  his  refusal,  the  train 
was  stopped,  and,  as  he  was  being  put  off,  he 
tendered  a  $30  gold  piece  and  offered  to  have 
$1.35  taken  out,  that  being  the  fare  to  Corn- 
wall. The  conductor  ejected  him  from  the 
train.  Held,  that  the  action  of  the  con- 
ductor was  justifiable.  Fulton  v.  Or  and 
Trunlc  Ry  Co.,  17  Upper  Canada  (Queen's 
Bench),  438.     1859. 

259.  —  A  passenger,  who  had  not  pro- 
cured a  ticket  previous  to  entering  the  train, 
handed  the  conductor  a  $10  biU  to  pay  his 
fare  of  $6.20;  in  making  the  change  the  con- 
ductor handed  him  $5  too  much.  Upon  the 
demand  of  the  conductor  that  the  mistake 
be  corrected,  M.  refused  and  declined  to 
examine  his  change  to  ascertain  if  the  con- 
ductor's claim  of  mistake  was  correct.  When 
he  had  rode  as  fair  as  the  payment  made 
entitled  him  to  Hde  he  was  directed  to  leaVe 
the  train,  and  did  so.     Held, .  that,  having 


the  means  at  hand  to  determine  whether  or 
not  the  mistake  had  been  made,  and  failing 
to  use  them,  he  was  not  entitled  to  damages 
for  expulsion  fi"om  the  train.  McCarthy  v. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co., 
41  la.,  433.     1875. 

280.  Offer  to  pay  fare.  A  person  on  a 
train  refusing  to  produce  a  ticket  or  pay  his 
fare,  subsequently  changing  his  mind,  and 
tendering  full  fare,  would  be  entitled  to  con- 
tinue his  journey  on  the  train.  But  if  the 
refusal  be  accompanied  by  violent  and  abus- 
ive conduct,  whereby  the  conductor  is  com- 
pelled to  stop  the  train  for  the  purpose  of 
putting  him  off,  he  may  forfeit  such  right, 
and  the  conductor,  using  proper  discretion, 
may  remove  such  person/  notwithstanding 
tender  of  full  fare  is  then  made.  Oould  v. 
Chicago,  Milwaukee  and  St.  Paul  Ry  Co., 
18  Federal  Reporter,  155,  1883;  Haffbauer  v. 
Davenport  and  Northwestern  Ry  Co.,  53  la., 
343,  1879;  Louisville,  Nashville,  etc.,  R  R. 
Co.  V.  Harris,  9  Lea  (Tenn.),  180,  1882; 
Thomas  v.  Qeldart,  4  Pugsley  &  Burbridge 
(New  Brunswick),  95,.  1880;  O'Brien  v.  New 
York  Central  and  Hudson  River  R.  R.  Co., 
80  N.  y.,  236,  1880;  1  Amer.  &  Eng.  R.  E. 
Cases,  259;  Nelson  v.  Long  Island  R.  R.  Co., 
7  Hun  (N.  Y.),  140,  1876. 

261.  —  A  passenger  who  gets  upon  the 
cars  of  a  raih'oad  company  in  good  faith,  in 
ignorance  of  the  fact  that  a  tax  certificate 
would  not  pay  his  fare,  having  no  intention 
to  impose  upon  the  carrier,  cannot  be  treated 
as  a  mere  trespasser,  but  on  failure  or  refusal 
to  pay  his  fare,  after  request  and  after  rea- 
sonable opportunity  allowed  to  comply,  he 
may  be  ejected  or  put  off  the  cars  by  the 
conductor;  but  if  before  eviction  another 
person  offer  to  pay  the  fare,  the  carrier  is 
bound  to  receive  the  fare  and  convey  the 
passenger.  Louisville  and  Nashville  R.  R. 
Co.  V.  Garrett,  8  Lea  (Tenn.),  488,  1881 ;  South 
Carolina  R.  R.  Co.  v.  Nix,  68  Ga.,  573,  1883. 

2C2.  —  When  a  passenger  has  been  ejected 
from  the  train  and  purchases  a  ticket  from 
the  point  at  which  he  has  been  ejected,  and 
attempts  to  re-enter  the  train,  he  must  pay 
fare  from  the  point  at  which  he  just  entered 
the  train,  before  he  can  insist  on  being  car- 
ried forward  on  the  same  train.  Stone  v. 
Chicago  and  Northwestern  R.  R.  Co.,  47  la., 
83.     1877. 
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263.  —  A  railway  company  as  a  carrier  is 
entitled  to  receive  its  fare  as  a  condition 
precedent  to  carryihg  passengers ;  but  when 
this  is  paid  or  offered  to  be  paid,  the  duty  is 
imperative  on  the  carrier,  where  no  legal 
objection  to  the  passenger  exists.  An  offer 
to  pay  the  fare  of  a  passenger  by  a  third 
party  while  the  conductor  is  on  his  way  out 
with  the  passenger,  and  before  actual  ejec- 
tion, must  be  accepted  by  the  conductor, 
and  ejection  after  such  offer  is  unlawful 
where  there  is  no  captious  or  factious  or 
vexatious  refusal  to  pay,  but  only-  an  in- 
ability growing  out  of  a  mistake.  Garrett  v. 
Louisville  and  Nashville  R.  R.  Co.,  3  Amer. 
&  Eng.  R.  R.  Cases  (Tenn.),  416.  1881.  See, 
also,  O'Brien  v.  New  York  Central  and  Hud- 
son Biver  R.  R.  Co.,  80  N.  Y.,  236,  1880; 
1  Amer.  &  Eng.  R.  R.  Cases,  359. 

Sfll.  —  Where  a  passenger  tenders  a  rail- 
way conductor  a  certain  amount  of  fare  to 
be  carried  to  a  certain  station,  which  is  less 
than  the  rate  fixed  by  the  company,  saying 
he  win  pay  no  more,  and  the  conductor  re- 
tains enough  to  take  the  passenger  to  an  in- 
termediate station  and  returns  the  balance, 
the  passenger  will  have  the  right,  on  reach- 
ing such  intermediate  station,  to  pay  the  fare 
demanded  from  that  point  to  the  place  of 
his  destination,  and  upon  his  offering  to  pay 
the  same  ho  cannot  rightfully  be  put  off  the 
train.  Chicago,  Burlington  and  Quincy  R. 
R..Co.  V.  Bryan,  90  111.,  136.     1878. 

265.  —  If  a  passenger  be  ejected  from  a 
train  for  failure  to  pay  his  fare,  and  after 
the  train  is  in  motion  he  tenders  it,  the  con- 
ductor is  not  bound  to  stop  the  train  to  re- 
ceive his  fare  and  take  him  on  board ;  if  the 
tender  were  made  while  the  train  was  stand- 
ing still,  the  conductor  was  bound  to  receive 
the  fare  and  admit  the  passenger.  South 
Carolina  R.  R.  Co.  v.  Nix,  68  Ga.,  573.  1883. 

268.  —  A  passenger  who  enters  a  car  at 
one  station,  and  is.  properly  expelled  from  it, 
for  non-payment  of  fare,  at  a  second  station, 
is  not  entitled  to  be  carried  to  a  third  station 
by  the  same  train  of  cars,  by  tendering  the 
fare  between  the  second  and  third  stations. 
Swan  V.  Manchester  and  Lawrence  R.  R.  Co., 
132  Mass.,  116,  1882;  6  Amer.  &  Eng.  R.  R. 
Cases,  327. 

267.  Place  of  ext»ulsion.  Action  will  lie 
and  damages  be  awarded  for  putting  off  a  . 


passenger  at  other  than  a  regular  station. 
Toledo,  Peoria  and  Warsaiv  R.  R.  Co.  v. 
Patterson,  63  111.,  304,  1873;  7  Amer.  R'y 
Rep.,  168. 

268.  —  The  statute  authorizing  the  expul- 
sion of  passengers  who  refuse  to  pay  their 
fare  provides  that  this  may  be  done  at  any 
"usual  stopping  place.''  Paschal's  Dig.,  art. 
4893.  Held,  that  this  did  not  refer  to  a 
wood  or  water  station,  but  to  a  place  where 
passengers  were  received.  Texas  and  Pacific 
R.  R.  Co.  V.  Casey,  53  Tex.,  112.     1879. 

269.  —  Section  38  of  the  general  law  of 
Indiana  for  the  incorporation  of  railway 
companies  (1  R.  S.  1876,  p.  709),  which  pro- 
vides that,  "  If  any  passenger  shall  refuse  to 
pay  his  fare  or  toll,  the  conductor  of  the 
train  and  the  servants  of  the  corporation 
may  put  him  out  of  the  cars  at  any  usual 
stopping  place,"  is  permissive  and  not  pro- 
hibitory. The  passenger  may  be  expelled  at 
a  place  other  than  a  station.  Toledo,  Wabash 
and  Western  R'y  Co.  v.  Wright,  68  Ind., 
588.  1879.  See,  also,  Baltimore,  Pittsburgh 
and  Chicago  R.  R.  Co.  v.  McDonald,  68  ib. , 
816.     1879. 

270.  —  A  regular  station  is  not  an  im- 
proper place  to  eject  a  passenger,  although 
there  may  not  be  a  hotel  for  public  accom- 
modation at  that  place.  Hall  v.  Memphis 
and  Charleston  R.  R.  Co.,  15  Federal  Re- 
porter, 57,  1882 ;  9  Amer.  ^  &  Eng.  R.  R. 
Cases,  348. 

271.  —  The  rule  that  railroad  companies 
have  no  right  to  expel  a  passenger  except  at 
a  regular  station,  though  correct  as  a  general 
rule  of  law,  is  not  applicable  in  all  cases. 
Appellee  had  been  once  thrust  off  the  train 
at  a  regular  station,  and  as  the  ears  were 
moving  out  from  that  station  he  again  leaped 
on  to  the  train.  Under  such  circumstances, 
he  was  not  in  all  respects  entitled  to  the 
same  consideration  as  if  he  had  not  been  once 
expelled  for  neglecting  to  comply  with  the, 
rules  of  the  company.  He  occupied  quite  a 
different  position  from  that  of  a  person  who 
might  enter  the  cars  under  a  mistaken  notion, 
that  he  had  a  right  to  do  so.  Chicago,  Bur- 
lington and  Quiney  R.  R.  Co.  v.  Boger,  1 
Bradwell  (111.),  472.     1877.  ' 

272.  —  Evidence  that  a  conductor  allowed' 
plaintiff  to  ride  past  several  stations  and 
ejected  him  at  a  place  remote  from  shelter,  in 
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a  storm,  etc.,  is  proper  for  the  jury  in  con- 
sidering whether  the  conductor  selected  such 
place  intentionally.  Vankirk  v.  Pennsyl- 
vania R.  B.  Co.,  76  Pa.  St.,  66.     1874. 

273.  — A  railway  company  cannot  be  sub- 
jected to  liability  for  the  ejectment  of  a  re- 
cusant passenger  at  a  point  remote  from  a 
station,  if,  in  other  respects,  and  under  all 
the  circumstances,  reasonable  care  and  pru- 
dence are  exercised  in  the  act.  Brown  v. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co., 
51  la.,  235.     1879. 

274.  Pleading'  and  practice.  Where  a 
complaint  against  a  railway  company,  for  an 
injury  to  the  plaintiff,  shows  that  he  was 
rightfully  upon  the  defendant's  train  as  a 
passenger,  and  alleges  that  the  servants  and 
agents  of  the  defendant  wrongfully  struck 
and  threw  him  from  the  cars,  it  will  suflS- 
ciently  show  that  the  wrong  complained  of 
was  committed  by  the  employes  of  the  de- 
fendant in  their  business  of  running  the 
train.' ,  Pittsburgh,  Cincinnati  and  St.  Louis 
R.  R.  Co.  V.  Theobald,  51  Ind.,  246.     1875. 

275.  —  To  maintain  an  action  of  trespass 
vi  et  armis  against  an  employer,  it  must  ap- 
pear that  the  particular  injury  or  act  of  tres- 
pass of  the  employe  was  done  by  his  com- 
mand or  with  his  assent.  Allegheny  Valley 
R.  R.  Co.  V.  McLain,  91  Pa.  St.,  442,  1879;  1 
Amer.  &  Eng.  R.  R.  Cases,  464. 

276.  —  An  action  for  damages,  joined 
with  an  action  for  a  penalty  for  an  over- 
charge, held  not  to  be  improper,  because  the 
cause  of  action  set  up  in  the  claim  for  a 
penalty  was  invalid.  Sullivan  v.  N.  Y.,  New 
Haven  and  Hartford  R.  R.  Co.,  19  Blatch- 
f ord  (U.  S.  C.  C),  388 ;  61  Howard's  Practice 
(N.  Y.),  490.     1881. 

277.  —  A  complaint  sought  a  recovery  for 
sickness  and  bodily  and  mental  suffering  of 
the  plaintiff  wife,  and  for  mental  suffering 
and  expense  and  trouble  on  the  part  of  the 
plaintiff  husband  growing  out  of  the  illness 
of  the  wife,  alleged  to  have  been  caused  by 
the  neglect  of  defendant's  employes  in  direct- 
ing plaintiffs  to  leave  a  train  before  they  had 
reached  their  destination;  and  the  action 
was  held  to  be  in  tort  for  the  negligence,  and 
not  upon  the  contract  of  carriage,  notwith- 
standing allegations  which  show  a  contract 
relation  between  the  parties,  and  that  de- 
fendant "  wholly  disregarded  its  duty  in  the 


premises  and  its  contract  and  obligations  to 
and  with  the  plaintiffs."  Brown  v.  Chicago, 
Milwaukee  and  St.  Paul' Ry  Co.,  54  Wis., 
343,  1883;  3  Amer.  &  Eng.  R.  R.  Cases,  444. 

278.  — The  fact,  therefore,  that  defend- 
ant's employes  did  not  know  the  delicate 
state  of  health  of  the  wife  at  the  time  of 
the  alleged  wrong,  would  not  relieve  defend- 
ant from  liabilty  for  the  a,ctual,  direct  con- 
sequences of  such  wrong.     lb. 

279.  —  When  a  railway  company  engages 
to  carry  a  passenger,  and,  after  taking  him 
on  the  train,  wrongfully  puts  him  off,  the 
action  of  trespass  on  the  case  will  lie. 
Emigh  v.  Pittsburgh,  Ft.  Wayne  and  Chi- 
cago R.  R.  Co.,  4  Bissell  (U.  S.  C.  C),  114. 
1867.     ' 

280.  —  Pleadings  considered  and  held  in- 
sufficient, there  being  a  fatal  variance. 
Chicago,  Burlington  and  Quincy  R.  R.  Co. 
V.  Wilcox,  13  Bradwell  (111.),  43.     1883. 

281.  —  Practice  in  such  cases  considered. 
Murphy  v.  Boston,  Clinton  and  Fitehburg 
R.  R.  Co.,  110  Mass.,  465.     1873. 

282.  Keiusal  to  ride  in  smoltingf  car. 
Where  a  train  consisted  of  two  cars,  one  of 
which  was  a  smoking  car,  and  the  other  car 
being  already  filled  with  passengers,  a  pas- 
senger has  no  right  to  demand  a  seat  in  the 
latter  car,  and  to  refuse  to  pay  his  fare  or 
deliver  his  ticket  unless  furnished  a  seat 
therein;  and  if  he  refuses,  under  such  cir- 
cumstances, to  deliver  his  ticket  or  pay  his 
fare,  the  persons  in  charge  of  the  train  may 
rightfully  eject  him  therefrom.  Pittsburgh, 
Cincinnati  and  St.  Louis  R,  R.  Co.  v.  Van 
Houten,  48  Ind.,  90.   .1874. 

283.  Resistance  by  passenger.  While  re- 
sistance to  the  authority  of  a  conductor  does 
not  preclude  a  passenger  from  recovering 
reasonable  damages  for  a  wrongful  ejection 
from  the  train,  it  is  his  duty,  certainly  where 
he  is  in  the  wrong,  to  submit  withoiit  resist- 
ance, except  in  defense '  against  impending 
bodily  injury;  and,  right  or  wrong,  neces- 
sary resistance  will  excuse  the  use  of  force 
and  mitigate  the  damages  for  any  injury  re- 
ceived. Hall  V.  Memphis  and  Charleston  B. 
R.  Co.,  15  Federal  Reporter,  57,  1883;  9 
Amer.  &  Eng.  R.  R.  Cases,  348. 

284.  —  A  charge  that  plaintiff  had  a  right 
to  resist  the  conductor's  attempt  to  put  him 
off  the  car,  if  he  was  rightfully  there,  is 
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proper.  And  if  he  is  injured  by  the  use  of 
the  force  necessary  to  remove  him,  he  can 
recover  damages  therefor.  English  v.  Dela- 
ware and  Hudson  Canal  Co.;  4  Hun  (N.  Y.), 
683, 1875;  affirmed,  66  N,  Y.,  454,  1876. 

285.  —  A  passenger  has  the  right  to  resist 
an  attempt  to  eject  him  from  a  train  for  non- 
payment of  fare,  made  when  the  train  is  in 
motion,  so  that  his  being  put  off  would  sub- 
ject him  to  great  peril.    lb. 

2S6.  Beturn  of  money  paid  after  expul- 
sion. The  plaintiff  entered  the  defendant's 
cars  without  procuring  a  ticket,  and  handed 
to  the  conductor  the  ticket  fare.  The  con- 
•ductor  thei'eupon  demanded  of  the  plaint- 
iff the  additional  amount  required  by  the 
rules  of  the  oompany  to  be  paid  by  persons 
paying  on  the  train,  and,  on  the  plaintiff's 
refusal  to  pay,  ejected  him  from  the  cars, 
and  then  returned  him  his  money.  Held, 
that  the  conductor  had  no  right  to  eject  the 
plaintiff  without  first  returning  the  money 
which  he  had  paid.  Bland  v.  Southern 
Paaifla  R.  R.  Co.,  55  Cal.,  570,  1880;  3  Amer. 
&  Eng.  E.  R.  Cases,  285. 

287.  Bight  of  remoTal.  A  passenger 
wrongfully  upon  a  train  may  be  removed, 
and  the  corporation  will  only  be  liable  for 
unnecessary  violence.  LaJce  Shore  and 
Michigan  Southern  R'y  Co.  v.  Pierce,  47 
Mich,,  277,  1882;  3  Amer.  &  Eng.  R.  R. 
Cases,  340 ;  Shelton  v.  Lake  Shore  and  Mich- 
igan Southern  R'y  Co.,  29  Ohio  St.,  214,  1876. 

288.  Tickets.  Where  a  passenger  has 
purchased  a  ticket  and  applies  for  passage, 
the  employes  of  a  railway  company  have  no 

■discretion,  but  are  bound  to  carry  him  ac- 
•cording  to  the  terms  of  the  ticket.  If  the 
holder  of  the  ticket  deports  himself  properly, 
the  company  has  no  right  to  refuse  the 
ticket,  or,  so  long  as  he  deports  himself  prop^ 
«rly,  to  eject  him  from  the  train  before 
reaching  the  station  named  in  the  ticket. 
■Churchill  V.  Chicago  and  Alton  R.  B.  Co.,  67 
111.,  390.    1873. 

289.  —  It  is  the  duty  of  the  agents  of  a 
railroad  company  to  ascertain  whether  a 
passenger  has  purchased  a  ticket  before 
ejecting  him  from  the  cars ;  their  negligence 
in  this  respect  cannot  be  pleaded  or  urged  as 
a  defense,  nor  considered  in  mitigation  of 
■damages.  Quigley  v.  Central  Pacific  R.  R. 
Co.,  11  Nev.,  350.    1876. 


290.  —  If  it  afterwards  turns  out  that  the 
passenger  had  a  ticket,  then  no  matter  how 
much  the  agent  was  mistaken,  nor  how 
honestly  he  may  have  believed  that  the  pas- 
senger had  not  paid  for  his  ticket,  or  how 
little  force  was  used  in  ejecting  the  passen- 
ger, the  act  was  nevertheless  unlawful  and 
wrong,  and  for  any  injury  which  the  pas- 
senger received  on  accotint  of  such  expul- 
sion he  is  entitled  to  full  compensation  in 
damages.     lb. 

291.  —  In  an  action  for  damages  against  a 
railroad  company  for  ejecting  plaintiff  from 
defendant's  cars,  evidence  that  a  friend  of 
plaintiff  offered  to  pay  the  amount  claimed 
by  the  conductor,  while  the  latter  was  at- 
tempting to  put  plaintiff  off  the  train  for 
refusal  to  pay  his  fare,  was  not  proper  evi- 
dence to  show  that  plaintiff  was  from  that 
time  entitled  to  remain  on  the  train,  not- 

'  withstanding  such  refusal  to  pay  in  the  first 
instance.  In  such  suit  evidence  that  plaint- 
iff had  made  an  ineffectual  attempt  to  pro- 
cure a  ticket  before  entering  the  train, 
although  incompetent  to  show  his  right  to 
remain  on  the  cars  without  payment  of  fare, 
would  be  proper,  nevertheless,  in  order  to 
show  his  good  faith  in  getting  aboard  with- 
out his  ticket*  and  as  a  part  of  the  res  gestae. 
Perkins  v.  Missouri,  Kansas  and  Texas  R, 
R.  Co.,  55  Mo.,  301.     1874. 

292.  —  A  passenger  purchased  a  ticket 
from  one  not  the  agent  of  the  road,  which,  ' 
was  issued  by  one  who  was  the  general 
ticket  agent  of  another  railway  company. 
The  agent  issuing  the  ticket  was  authorized, 
by  custom  among  railroads,  only  to  issue 
tickets  of  a  certain  prescribed  form.  The 
ticket  purchased  was  not  of  the  prescribed 
form,  and  on  being  presented  was  not  ac- 
cepted by  the  conductor,  who  ejected  the 
passenger  from  the  car  after  the  train  had 
proceeded  a  few  miles  from  the  station,  on 
his  refusing  to  pay  his  fare  as  a  passenger. 
On  appeal  by  the  railway  company  from  a 
judgment  for  $750  damages  against  it,  it 
was  held  that,  the  ticket  havingbeen  issued 
by  one  who  at  most  occupied  to  the  defend- 
ant company  the  relation  of  special  agent, 
the  passenger  purchased  the  ticket  at  his 
own  peril.  The  ticket  when  presented  being 
detached  from  the  stub,  and  having  printed 
on  it  the  words  "  not  good  if  detached,"  the 
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conductor  acted  properly  in  rejecting  it. 
Houston  and  Texas  Central  R  B.  Co.  v. 
Ford,  53  Tex.,  364,  1880;  2  Amer.  &  Eng.  R. 
E.  Cases,  514. 

293.  —  drover's  pass.  A  passenger  who 
presents  to  the  conductor  »  "  stock  pass  " 
from  the  railroad  company,  which  entitles 
him  to  return  on  its  road  without  payment 
of  fare,  can  recover  damages  sustained  by 
him,  when  so  returning,  caused  by  his  ex- 
pulsioTi  from  'the  cars  by  the  conductor  for 
non-payment  of  the  fare,  although  no  phys- 
ical force  was  used,  and  the  conductor  acted 
under  an  honest  misunderstanding  of  the 
rules  of  the  company  in  regard  to  such 
passes,  and  although  the  passenger  stated 
his  intention  to  stop  at  a  station -short  of 
that  to  which  his  pass  entitled  him  to  re- 
turn. Oraham  v.  Pacific  S.  B.  Co.,  66  Mo., 
586.     1877. 

294.  —  excursion  ticket.  Where  the 
plaintiff  purchased  an  excursion  ticket  with 
the  printed  condition,  "  Good  this  day  only 
on  all  trains,  except  the  Boston  express 
trains,''  and  was  expelled  from  the  Boston 

,  express  train  for  non-payment  of  fare,  held, 
that  he  had  no  cause  of  action.  Nolan  v.  N. 
Y.,  New  Haven  and  Hartford  B.  B.  Co.,  41 
N.  Y.  Superior  Ct.,  541.     1876.  ' 

295.  —  The  plaintiff  purchased  from  de- 
fendant at  Patchogue  an  excursion  ticket  to 
Brooklyn  which  read,  "  Good  until  three 
days  after  date.  Excursion  ticket,"  and  on 
the  same  rode  to  Brooklyn.  On  the  follow- 
ing day  he  took  a  train  from  Bi-ooklyn,  which 
arrived  at  Babylon  late  at  night  and  did  not 
connect  with  any  train  for  Patchogue.  He 
drove  to  the  next  station  east,  remained 
there  over  night  and  in  the  morning  took  a 
train  for  Patchogue,  from  which  he  was 
without  violence  ejected  by  the  conductor, 
in  compliance  with  a  regulation  of  the  com- 
pany providing  that  stop-over  checks  should 
not  be  given  on  excursion  tickets.  Held, 
that  the  company  was  authorized  to  remove 
him,  and  that  he  was  not  entitled  to  recover. 
That  plaintiff,  under  his  contract  with  the 
company,  could  only  demand  a  continuous 
passage.  Terry  v.  Flushing,  North  Shore 
and  Central  B.  B.  Co.,  13  Hun(N.  Y.),  859. 
1878. 

296.  —  land  exploring'  tickets.  G.,  a 
resident  of  Lincoln,  Neb.,  purchased  in  Chi- 


cago a  land  exploring  ticket,  with  coupons 
attached,  to  Lincoln  and  return,  of  an  agenti 
of  the   B.   and  M.  R.  R.  Co.   in  Neb.,  for 
$23.75,   the  regular  fare  to   Lincoln  being 
118.75.     The  ticket  contained  provisions  that 
it  was  to  be  used  only  by  the  purchaser, 
who  was  to  sign  his  name  to  the  same  when- 
ever requested  to  do  so  by  the  conductors  of' 
the  train.     Held,  1.  That  a  I'esident  of  this: 
state,  if  he  mdde  no  misrepresentations  in 
purchasing  the  same,  could  purchase  and  use 
such  ticket,  but  no  one  but  the  purchaser 
could  use  it :  3.  That  possession  of  the  ticket 
was  prima  facie  evidence  of  ownership,  and 
that  the  failure  of  the  plaintiff  to  sign  his 
name  to  the  contract  on  the  ticket,  there 
being  no  evidence  that  he  had  been  requested 
to  do  so,  did  not  invalidate  the  ticket,  as  the 
signature  was  merely  a  mode  of  identify- 
ing the   purchaser;  8.  That  th6  rules  and 
regulations  of   the  company  could  not  be 
pleaded  as  an  excuse  for  not  performing  an 
express  contract ;  that,  even  if  the  ticket  was 
obtained  by  false  representations,  the  con- 
tract was  voidable,  not  void,  and  the  com- 
pany could  not  retain  the  excess  over  regular 
fare,  and  refuse  to  perform  the  contract ;  nor 
would  the  failure  of  the  agent  to  lequire  the 
purchaser  to  sign    the  contract  invalidate 
the  ticket,  notwithstanding  these  rules,  if 
the    company   retained    the    consideration. 
Gregory  v.  Burlington  and  Missouri  River 
B.  B.  Co.,  10  Neb.,  250,  1880;   1  Amer.  & 
Eag.  R.  R.  .Cases,  270. 

297.  — limited  ticket.  A  passenger  hold- 
ing a  ticket,  the  limitation  of  which  has 
expired,  cannot  insist  that  the  conductor 
shall  take  it,  in  violation  of  a  regulation  of 
the  company  requiring  the  conductor  to  de- 
mand train  fare  of  persons  without  tickets, 
although  he  may  have  an  understanding  or 
contract  with  the  station  agent  of  whom, 
the  ticket  was  purchased,  that  it  would  be 
received  after  the  time  limited  on  the  face  of 
it ;  and  on  the  refusal  to  pay  the  fare' 
ejection  from  the  train  was  not  wrongful. 
And  the  measure  of  damages,  in  a  suit  for 
a  breach  of  the  alleged  contract,  is,  in  the 
absence  of  proof  of  any  special  damage  by 
delay,  only  the  price  of  the  extra  fare  de- 
manded and  paid  for  transportation  to  the 
place  of  destination.  Hall  v.  Memphis  and 
Charleston  B.  B.  Co.,  15  Federal  Reporter, 
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57,  1883;    9   Amer.    &   Eng.   R.   R.   Cases, 
348. 

298.  —  A  ticket  for  a  continuous  passage 
over  several  connecting  lines  construed,  and 
held  good  for  a  separate  continuous  passage 
over  any  one  of  the  lines.  The  expulsion  of 
a  passenger  holding  such  a  ticket,  held  to  be 
wrongful.  Auerbaoh  v.  N.  Y.  Central  and 
Hudson  River  B.  R.  Co.,  89  N.  Y.,  381,  1883 ; 
6  Amer.  &  Eng.  R.  R.  Cases,  334. 

299.  —  lost  ticket.  A  rule,  requiring  a 
conductor  to  eject  passengers  who  refuse  to 
produce  tickets  or  pay  fare  on  demand,  is  a 
reasonable  one,  and  the  purchaser  of  a  non- 
transferable commutation  ticket,  who  has 
lost  it,  and  ref  ifses,  on  account  of  such  loss, 
to  pay  his  fare  upon  a  train,  falls  within  the 
rule,  and  cannot  maintain  an  action  of  tort 
against  the  company  to  recover  damages  for 
being  ejected  by  the  conductor  for  a  non- 
compliance with  it.  Crawford  v.  Cincin- 
nati, Hamilton  and  Dayton  R.  R.  Co.,  26 
Ohio  St.,  580,  1875:  13  Amer.  R'y  Rep.,  387. 

309.  —  A  passenger  lost  his  ticket,  and, 
on  being  called  on  for  it,  could  not  produce 
it,  and,  after  the  conductor  had  rung  the 
bell  to  stop  the  train  to  put  him  off,  he 
offered  to  pay  his  fare,  which  was  refused, 
and  the  passenger  was  ejected  from  the 
train.  A  verdict  of  $300  damages  was  per- 
mitted to  stand.  Curtis  v.  Grand  Trunk 
By  Co.,  13  Upper  Canada  (Common  Pleas), 
89.    1862.     . 

301.  —  mistake  of  ticket  agent.  Plaintiff 
paid  for  three  tickets,  for  himself  and  two 
others  with  him,  but,  by  mistake  of  the 
ticket  agent,  he  received  only  two.  The 
train  being  ready  to  start,  he  got  on  it,  and 
handed  the  two  tickets  to  the  person  with 
him.  "When  the  conductor  applied  to  plaint- 
iff for  his  ticket  he  was  told  by  plaintiff  that 
he  (plaintiff)  had  paid  for  a  ticket,  but  did 
not  receive  it.  Held,  that  the  conductor 
had  the  right  to  require  plaintiff  to  pay  his 
fare,  and,  in  case  of  refusal,  to  expel  him 
from  the  train.  Weaver  v.  Rome,  Water- 
town  and  Ogdensburg  R.  R.  Co.,  3  Thomp- 
son &  Cook  (N.  Y.  Supreme  Ct.),  270.     1874. 

302.  —  Whether  an  action  for  damages 
for  breach  of  contract  might  not  lie  for  ex- 
pelling a  passenger  who  had  paijj  for  a 
ticket  to  a  certain  point,  but  had  been  given 
one  for  a  shorter  distance,  query?     But  it 


must  not  be  based  on  the  conductor's  refusal 
to  accept  a  correct  ticket,  if  he  realiy  re- 
spects the  ticket  presented,  for  the  distance 
it  actually  covers.  Frederick  v.  Marquette, 
Houghton  and  Ontonagon  R.  R.  Co.,  37 
Mich.,  843.     1877. 

303.  —  Ohio  statute.  Where  a  passenger 
presents  to  the  conductor  a  ticket  issued  by 
the  railway  company,  authorizing  him  to 
ride  from  one  to  another  designated  station, 
"only  on  such  trains  as  stop  regularly  at 
both  stations,"  and  is  ejected  from  the  cars 
by  such  conductor  between  such  stations,  it 
will  be  no  defense  to  the  passenger's  action 
against  the  company  for  damages,  that  by 
the  regulations  of  the  company  the  train  on 
which  he  was  traveling  did  not  stop  at  the 
latter  station,  if  the  ticket  was  issued  since 
the  passage  of  the  act  of  1867,  and  such  sta- 
tion was  in  a  municipal  corporation  which, 
at  the  time  the  ticket  was  issued,  had  a  pop- 
ulation of  three  thousand  inhabitants,  and 
the  passenger  believed  when  he  took  passage 
on  the  train  that  it  stopped  at  both  stations. 
Pennsylvania  Co.  v.  Wentz,  37  Ohio  St.,  333, 
1881 ;  S  Amer.  &  Eng.  R.  R.  Cases,  478. 

304.  —  overcharge.  In  an  action  against 
a  railroad  company  for  an  illegal  expulsion 
from  its  train,  an  allegation  in  the  petition 
that  the  price  of  the  ticket  was  seventy 
cents,  and  that  the  plaintiff,  in  the  train, 
when  a  ticket  or  fare  was  demanded  by  the 
conductor,  tendered  this  amount,  which  was 
refused,  and  that  the  conductor,  for  the  pur- 
pose of  robbing  and  oppressing  him,  de- 
manded one  dollar  and  five  cents,  and  upon 
his  failure  to  pay  it  compelled  him  to  leave 
the  train,  makes  out  prima  fade  a  good' 
cause  of  action;  and  it  will  not,  on  demur- 
rer, be  presumed  that  the  company  had 
made  a  distinction  between  ticket-fare  and 
train-fare,  and  that  the  one  dollar  and  five 
cents  was  train-fare,  as  fixed  by  the  com- 
pany. Avery  v.  Atchison,  Topeka  and  Santa 
Fe  R.  R.  Co.,  11  Kans.,  448.     1873. 

305.  —  stop-over  tickets.  If  the  passen^ 
ger  asks  the  proper  conductor  for  a  stop-over 
ticket,  and,  through  the  conductor's  fault, 
receives  instead  only  a  trip  check,  the  sec- 
ond conductor  may  still  demand  of  him  the 
additional  fare,  and,  upon  his  refusal  to  pay- 
it,  may  eject  him  from  the  train  at  some 
usual  stopping  place,  using  no  unnecessary 
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force ;  and  such  ejection  will  be  no  ground 
of  recovery  against  the  company,  though 
such  company  will  be  liable  to  the  passen- 
ger for  the  fault  of  the  first  conductor. 
Yorton  v.  Milwaukee,  Lake  Shore  and  West- 
ern R'y  Co.,  54  Wis.,  2'ii',  1883;  6  Amer.  & 
Eng.  R.  R.  Cases,  322.  The  same  principle 
recognized.  Lake  Shore  and  Michigan 
Southern  R'y  Co.  v.  Pierce,  47  Mich.,  377. 
1883. 

306.  —  Where  a  passenger  is  informed  by 
the  conductor  that  he  may  get  off  at  a  sta- 
tion and  continue  his  journey  by  the  next 
train  upon  the  same  ticket,  and  the  passen- 
ger, relying  upon  the  statement,  leaves  the 
train  at  that  statiou,  the  company  is  bound 
to  carry  him  on  the  next  train  to  the  end  of 
his  route  upon  that  ticket,  and  is  estopped 
from  denying  the  authority  of  the  con- 
ductor to  make  such  agreement.  Tarbell  v. 
Northern  Central  R'y  Co.,  34  Hun  (N.  Y.), 
51.     1881. 

307.  —  The  regulations  of  the  defendant 
required  that  a  passenger's  ticket  should  be 
indorsed  by  the  conductor  if  he  desired  to 
stop  over  at  a  way  station,  and  resume  his 
journey  on  another  train.  Plaintiflf,  a  pas- 
senger on  a  through  train  to  New  York,  de- 
siring to  stop  over  at  Little  Falls,  applied  to 
the  conductor  of  the  train  on  which  he  was 
traveling  to  have  his  ticket  so  indorsed,  and 
was  told  by  him  it  was  not  necessary. 
Plaintiff  stopped  over  at  Little  Falls,  and  re- 
sumed his  journey  on  another  train  of  the 
defendant,  and,  without  applying  to  the  con- 
ductor of  that  train  to  have  his  ticket  in- 
dorsed, again  stopped  over  at  Amsterdam. 
On  attempting  to  resume  his  journey  from 
Amsterdam  on  another  train,  the  conductor 
refused  to  recognize  his  ticket,  because  it 
was  not  indorsed  in  accordance  with  the 
company's  regulations,  and  ejected  him  for 
non-payment  of  his  fare.  Held,  that  the 
privilege  granted  him  by  the  conductor  of 
the  train  on  which  he  first  embarked,  of  stop- 
ping over  at  a  way  station,  without  having 
his  ticket  indorsed  as  required  by  the  com- 
pany's regulations,  was  exhausted  by  his 
stopping  over  at  Little  Falls,  and  that,  when 
he  again  embarked,  he  became  subject  to  all 
the  company's  regulations,  and  that  he  could 
not  again  stop  over  at  a  way  station  without 
having  his  ticket  indorsed.     Denny  v.  N&w 


York  Central  and  Hudson  River  R.  R.  Co.. 
5  Daly  (N.  Y.),  50.     1874. 

308.  —  The  plaintiff  was  riding  in  the 
cars  by  virtue  of  a  ticket  that  did  not  give 
him  a  right  to  a  discontinuous  passage. 
Having  stopped  at  an  intei-mediate  point, 
and  having  entered  another  train,  he  claimed 
the  right  to  continue  his  journey  on  such 
ticket,  under  permission  given  by  a  con- 
ductor of  the  first  train.  Refusing  to  pay 
his  fare,  he  was  put  off,  it  appearing  that 
only  train  agents  had  the  power  to  modify 
the  force  of  such  tickets.  Held,  such  ex- 
pulsion was  justifiable,  although,  at  the 
trial,  the  plaintiff  testified  that  it  was,  in 
point  of  fact,  a  train  agent,  and  not  a  con- 
ductor, that  had  given  him  the  privilege 
claimed.  Petrie  v.  Pennsylvania  R.  R.  Co., 
42  N.  J.  Law,  449,  1880;!  Amer.  &  Eng. 
R.  R.  Cases,  258. 

309.  —  A  rule  requiring  a  passenger  to 
obtain  a  stop-over  check  if  he  desires  to 
break  his  journey  is  a  reasonable  one.  A 
passenger  has  no  right  to  travel  on  a  train 
upon  the  individual  check  of  a  conductor 
given  him  upon  another  train.  Breen  v. 
Texas  and  Pacific  R.  R.  Co.,  50  Tex.,  43. 
1878. 

310.  —  return  ticket.  "Return  tickets " 
by  the  rules  of  the  company  were  not  good 
for  use  upon  Sunday  trains.  These  rules 
were  published  with  the  time-tables,  and 
posted  in.  the  depots  of  the  company.  Held, 
that  the  regulation  was  sufiiciently  pub- 
lished, and  the  company  was  justified  in 
expelling  a  passenger  who  insisted  upon  trav- 
ehng  upon  such  a  ticket  upon  Sunday. 
Highland  R'y  Co.  v.  Menzies,  5  Scotch  Ses- 
sion Cases  (4th  series),  887.     1878. 

311.  —  Where  A.,  a  railway  company, 
sold  a  ticket  to  B.,  good  for  a  trip  from  C.  to 
D.  over  A.'s  road  and  E.'s  road,  with  which 
A.'s  connected,  and  also  good  for  a  return 
trip  on  condition  that  B.  should,  within  a 
specified  time,  identify  himself  to  E.'s  au- 
thorized agent  at  D.,  and  have  his  ticket 
dated  and  signed  in  ink  and  stamped  by 
such  agent,  and  B.,  in  a  suit  against  A.  for 
damages,  set  forth  said  facts  in  his  petition, 
and  alleged  that  within  the  specified  time  he 
presented  himself  and  the  ticket  "at  the 
business  oflBce  and  depot"  of  E.  at  D.,  before 
the  time  of  departure  of  E.'s  train  for  C, 
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which  he  desired  to  take,  and  offered  to 
identify  himself  and  have  the  ticket  stamped, 
etc.,  ''and  in  all  manner  fully  complied  with 
the  terms  of  said  contract  on  his  part,"  but 
that  the  defendant  and  E.  failed  to  have  an 
agent  present  -then  and  there  at  said  oflfice 
for  that  purpose  at  any  time  betveeen  the 
time  the  plaintiff  so  presented  himself  and 
his  ticket  and  the  arrival  of  the  train  for  C. ; 
that  B.  proceeded  on  said  train,  however, 
and  explained  the  circumstances  to  the  con- 
ductor, who  agreed  to  let  him  ride  as  far  as 
X.,  an  intermediate  point,  but  subsequently, 
instead  of  so  doing,  ejected  him  from  the 
train, —  held,  on  demurrer,  that  no  sufficient 
excuse  for  B.'s  non-compliance  with  the 
conditions  of  his  ticket  was  given ;  that  the 
conductor  had  nt)_power  to  pass  upon  B.'s 
excuses;  and  that,  therefore,  the  petition 
did  not  state  a  cause  of  action.  Mosher  v. 
St.  Louis,  Iron  Mountain  and  Southern  R'y 
Co.,  17  Federal  Reporter,  880.     1883. 

312.  —  In  an  action  against  a  railway 
company  to  recover  damages  for  the  ejec- 
tion of  the  plaintiff  from  a  train  by  the  con- 
ductor, the  evidence  showed  that  the  plaint- 
iff had  purchased  a  round -trip  ticket  of  the 
defendant's  agent  at  one  of  its  stations,  en- 
titling him  to  a  passage  to  and  f  roai  another 
station  on  the  line  of  the  defendant's  rail- 
way; that  shortly  after  entering  the  Car  a 
man  came  along,  asked  fqr  the  ticWet,  which 
was  given  him,  tore  it  in  two,  .handing  back 
one  and  keeping  the  other  part  thereof ;  at 
about  eleven  o'clock  the  same  night  the 
plaintiff  entered  a  car  on  the  defendant's 
line  to  return  to  the  station  at  which  he  had 
purchased  the  ticket,  handed  the  conductor 
the  part  of  the  ticket  returned  to  him  by 
the  man  on  the  first  train,  which  the  con- 
ductor refused  to  accept,  and  upon  the 
plaintiff's  refusal  to  pay  the  fare  demanded, 
notwithstanding  his  explanation  and  remon- 
strance, forcibly  ejected  him  from  the  car., 
The  man  who  took  the  ticket  on  the  fi.rst 
train  was  a  brakeman  in  charge  thereof,  in- 
stead of  the  conductor,  who,  to  avoid  an  .ar- 
rest, was  concealed  on  the  engine.  The 
brakeman  testified  that  he  supposed  that 
one-half  of  the  ticket  was  good  for  a  ride 
either  way.  The  behavior  of  the  plaintiff 
was  orderly  and  gentlemanly.  Held,  that 
the  plaintiff  was  entitled  to  damages;  and 


that  $600  was  not  excessive.  Lake  Erie  and 
Western  R'y  Co.  v.  Fix,  88  Ind.,  381,  1833; 
11  Amer.  &  Eng.  R.  R.  Cases,  109. 

313.  —  wrongful  taking  up  of  ticket.  T. 
purchased  a  ticket  from  S.  to  R.,  a  station 
beyond  P.  The  train  on  which  he  took 
passage  only  went  to  P.,  but  his  ticket 
was  taken  up  before  reaching  P.  At  P. 
he  took  passage  upon  another  train  for  R., 
and  was  expelled  for  non-payment  of  fare. 
Held,  that  defendant  was  liable  for  the  dam- 
ages. Townsend  v.  N.  Y.  Central  and  Hud- 
son River  R.  R.  Co.,  6  Thompson  &  Cook 
(N.  Y.  Supreme  Ct.),  495,  1875;  Townsend  v. 
New  York  Central  and  Hudson  River  R.  R. 
Co.,  4  Hun  (N.  Y.),  317,  1875. 

314.  —  A  regulation  of  a  railroad  company- 
requiring  passengers  either  to  present  evi- 
dence to  the  conductor  of  a  right  to  a  seat 
when  i-easonably  required  so  to  do,  or  to  pay 
fare,  is  reasonable,  and  for  non-compliance 
therewith  a  passenger  may  be  lawfully  put 
off  the  train.  And  the  wrongful  taking  of 
the  passenger's  ticket  by  the  conductor  of  a 
previous  train  in  which  the  former  has  per- 
formed part  of  his  journey  does  not  exon- 
erate him  from  compliance  witk  this  regula- 
tion. Townsend  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  56  N.  Y.,  395,  1874; 
6  Amer.  R'y  Rep.,  160. 

315.  —  For  the  wrongful  act  of  the  for- 
mer conductor  the  company  is  liable.  It  does 
not  justify  the  passenger  in  violating  the 
company's  lawful  regulations  upon  another 
train.     lb. 

316.  —  The  fact  that  a  ticket  was  wrong- 
fully taken  up  by  a  conductor  will  not  re- 
lieve the  passenger  from  the  duty  of  provid- 
ing himself  with  a  ticket  or  paying  fare  on 
another  train  of  the  defendant  in  which  he 
ruay  be  a  passenger.  In  such  case  the  right 
of  action  of  the  passenger  would  be  for  the 
wrongful  taking  up  of  the  ticket  and  not  for 
having  been  removed  from  a  train  by  an- 
other conductor  for  refusing  to  pay  fare. 
Slielton  V.  Lake  Shore  and  Michigan  South- 
ern R'y  Co.,  39  Ohio  St.,  314.     1876. 

317.  —  Where  a  passenger  upon  a  mixed 
train  g^ve  up  his  ticket  to  the  conductor, 
who  gave  him  a  check  for  the  same,  and 
afterwards  as  the  express  train  passed  the 
mixed  train  at  a  station  the  passengers  were 
directed  by  the  conductor  to  get  upon  the 


TOO 


INJURIES  TO  PASSENGERS. 


Damages. 


express  train,  and  stated  that  their  checks 
would  be  received  for  passage,  but  the  con- 
ductor of  the  express  train  refused  to  receive 
the  check  and  ejected  the  passenger  from 
the  train  for  refusal  to  pay  fare,  held,  that 
the  passenger  vyas  entitled  to  damages  for  the 
expulsion.  Toledo,  Wabash  and  Western  Ry 
Co.  V.  McDonough,  53  Ind.,  389.     1876. 

318.  Unchastity  of  passenger.  A  state 
statute  which  abrogates  all  common  law 
remedies  for  the  wrongful  exclusion  from 
the  cars  of  a  railroad  company  is  unconsti- 
tutional, so  far  as  it  relates  to  railroads  run- 
ning between  two  or  more  states,  it  being  a 
regulation  of  interstate  commerce  that  the 
state  has  no  power  to  make.  Brown  v. 
Memphis  and  Charleston  R.  R.  Co.,  5  Federal 
Reporter,  499,  1880 ;  1  Amer.  &  Eng.  R,  R. 
Cases,  347. 

319.  —  A  carrier  of  passengers  may  right- 
fully exclude  a  passenger  whose  conduct  at 
the  time  is  annoying,  or  whose  reputation 
for  misbehavior  is  so  notoriously  bad  that  it 
furnishes  a  reasonable  ground  to  believe  that 
tlie  person  will  be  offensive  to  other  passen- 
gers ;  but  the  social  penalties  of  exclusion  of 
unchaste  women  from  hotels,  theaters  and 
other  public  places  cannot  be  imported  into 
the  law  of  common  carriers,  nor  can  the 
carrier  classify  his  passengers  according  to 
their  respective  reputations  for  chastity, 
whether  they  be  men  or  women.     lb. 

320.  —  "Where  a  woman  was  excluded 
from  the  "ladies'  car"  because  she  was  of 
notoriously  bad  character,  the  defendant 
pleaded  a  reasonable  regulation  authorizing 
the  exclusion,  and  that  the  plaintiff  came 
within  it.  Held,  that  it  is  a  mixed  question 
of  law  and  fact  whether  the  regulation  is 
reasonable  or  not,  to  be  submitted  to  the 
jury,  on  proper  instructions  by  the  court, 
and  that  it  will  not  be  determined  on  de- 
murrer. Same  v.  Same,  4  Federal  Reporter, 
37.     1880. 

321.  —  Motion  for  new  trial  overruled,  and 
a  verdict  of  $3,000  for  the  expulsion  of  the 
plaintiff  sustained.  Same  v.  Sajne,  7  Fed- 
eral Reporter,  51.  ,  1881. 

322.  Wilful  acts.  A  railway  company  is 
liable  for  the  wilful  acts  or  torts  of  the  con- 
ductor of  a  train  and  its  other  employes, 
acting  under  him,  in  ejecting  a  passenger, 
when    such    ejection   is    wrongful,     Terre 


Haute  and  Indianapolis  R.  R.  Co,  v.  Fitz- 
gerald, 47  Ind.,  79,  1874;  8  Amer.  R'y  Rep., 

383. 

YIII.   Damages. 
1.  Death. 

See  iNJDBiBS  OADSiNa  Death. 

323.  Judgment.  Claim,  stating  that 
plaintiff  was  administratrix  of  her  husband 
L.,  who,  being  a  season-ticket  holder,  was 
received  by  the  defendant  at  its  station  to  be 
conveyed  as  a  passenger,  and  by  its  negli- 
gence was  injured,  and  in  consequence  un- 
able to  attend  to  his  business  from  that  day 
to  the  day  of  his  death,  and  incurred  ex- 
pense, etc.  Defense,  first,  denying  specific- 
ally all  allegations  in  the  statement  relating 
to  the  injury  to  the  deceased  and  the  damage 
arising  from  it.  And  secondly,  that,  after 
the  death  of  L.,  the  plaintiff,  as  his  axJniin- 
istratrix,  for  the  benefit  of  herself,  as  his 
wife,  and  of  his  children,  sued  the  defend- 
ant in  respect  of  the  injury  caused  to  them 
by  his  death,  and  recovered  damages.  Reply, 
that  the  defendant  was  estopped  from  deny- 
ing the  facts  relating  to  the  accident,  as  in 
the  previous  action  they  liad  pleaded  not 
guilty,  and  that  L.  was  not  received  by  them 
as  a  passenger,  and  those  issues  were  found 
by  the  jury  in  the  plaintiff's  favor.  Held, 
on  demurrer,  first,  that  the  second  action 
was  not  barred  by  the  judgment  and  satis- 
faction under  the  first ;  secondly,  that  there 
was  no  estoppel  of  which  either  party  could 
take  advantage,  as  the  plaintiff  sued  in  a., 
different  riglit  in  either  action.  Leggott  v. 
Great  Northern  R'y  Co.,  Law  Reports,  1, 
Queen's  Ben'ch  Division,  599,  1876;  17  Eng. 
(Moak),  338. 

324,  —  In  this  case  the  action  embraced 
the  damages  up  to  the  date  of  the  death  of 
the  injured  party,  and  the  former  action  was 
brought  for  the  damages  occasioned  by  the 
death.    lb. 

323.  Measure  of  damages.  Where  a  pas- 
senger on  a  railway  was  injured  by  an  acci- 
dent, and  after  an  interval  died  in  conse- 
quence, lield,  that  his  executrix  might 
recover,  in  an  action  for  breacli  of  contract 
against  the  railway  company,  the  damage  to 
his  personal  estate  arising  in  his  life-time 
from  medical  expenses  and  loss  occasioned 
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by  his  inability  to  attend  to  business.  Brad- 
shaw  V.  Lancashire  and  Yorkshire  Ry  Co., 
Law  Reports,  10  Common  Pleas  Cases,  189. 
1875. 

2.  Other  damages. 

326.  Accident  insarance.  In  an  action 
for  injuries  caused  by  defendant's  negli- 
gence, a  sum  received  by  the  plaintiff  on  an 
accidental  insurance  policy  cannot  be  taken 
into  account  in  reduction  of  damages.  Brad- 
hum  V.  Great  Western  JR'y  Co.,  Law  Re- 
ports, 10  Exchequer  Cases,  1,  1874;  11  Eng. 
(Moak),  330;  Baltimore  and  Ohio  R.  R.  Co. 
V.  Wightman,  29  Grattan  (Va.),  431,  1877. 

327.  Amount;  whether  excessive  or  not. 
A  verdict  for  $35,500  damages  for  an  injury 
to  a  passenger  held  excessive.  Lomsville 
and  Nashville  R.  R.  Co.  v.  Fox,  11  Bush 
(Ky.),  495,  1875;  14  Amer.  R'y  Rep.,  dU. 

328.  —  Where  a  passenger  paid  for  a 
ticket  to  a  certain  station,  but  through 
inadvertence  received  a  ticket  to  an  inter- 
mediate point,  and  refused  to  pay  the  ad- 
ditional fare,  which  was  only  twenty  cents, 
and  refused  to  get  off,  and  was  put  off  by 
force,  and  immediately  got  aboard  another 
coach,  agreeing  to  pay,  but  while  making 
change  made  use  of  grossly  profane  and 
obscene  language,  in  the  presence  of  la- 
dies, for  which  he  was  again  forcibly  ex- 
pelled, no  more  force  being  used  either  time 
than  was  necessary  to  overcome  his  resist- 
ance, it  was  held  that  a  verdict,  in  a  suit 
by  him  against  the  company,  giving  him 
1 1,500,  was  grossly  excessive  and  out  of  all 
proportion  to  the  injury  inflicted  upon  the 
plaintiff,  other  than  what  was  attributable 
to  his  own  misconduct.  Chicago,  Burling- 
ton mid  Quincy  R.  R.  Co.  v.  Griffin,  68  111., 
499.    1873. 

329.  —  Where  the  damage  alleged  was 
the  breaking  of  the  leg  of  the  plaintiff,  re- 
sulting in  permanent  injury,  and  the  plaint- 
iff being  twenty -one  years  of  age,  realizing 
from  $200  to  $800  for  four  months,  and  be- 
ing deprived  thereafter  of  employment,  a 
verdict  for  $14,833  was  excessive.  South- 
western R.  R.  Co.  V.  Singleton,  66  Ga.,  253. 
1880. 

330.  —  Whilst  this  court  will  always  be 
careful  to  protect  railroad  companiesagainst 


excessive  damages,  still,  when  from  gross 
negligence  the  lives  and  safety  of  passengers 
are  exposed  to  danger,  and  injury  results 
therefrom,  it  will  not  interfere  with  the  find- 
ing of  a  jury  except  when  it  is  apparent  that 
the  verdict  was  the  result  of  passion  or  prej- 
udice. Verdict  for  $10,000  for  a  personal  in- 
jury upheld.  Montgmnei-y  and  West  Point 
R.  R.  Co.  V.  Boring,  51  Ga.,  583.    1874. 

331.  —  In  an  action  for  a  personal  injury 
arising  from  indisputable  negligence,  the 
injury  being  permanent  and  recovery  ap- 
parently hopeless,  the  court  will  not  reduce 
the  damages  if  the  judge  is  not  dissatisfied 
with  the  verdict.  Britton  v.  South  Wales 
Ky  Co.,  3  Hurlstone  &  Norman  (Excheq- 
uer), 963,  American  Reprint  ;  27  Law  Jour- 
nal (Exch.),  355.     1858. 

332.  —  A  verdict  for  $5,000  damages  for 
an  injury  which  manifestly  resulted  in  gi*eat 
physical  and  mental  suffering,  and  which 
most  probably  involves  the  permanent  re- 
duction of  the  strength  of  the  broken  leg,  is 
not  so  excessive  as  to  make  it  appear  that 
the-  jury  were  influenced  in  their  action  by 
passion  or  prejudice.  Maysville  and  Lex- 
ington R.  R.  Co.  V.  JSerrick,  13  Bush(Ky.;, 
123.     1877. 

333.  —  Where  a  plaintiff  had  obtained 
against  a  railway  company  a  vei-dict,  with 
damages,  sustained  by  reason  of  an  accident 
to  a  train  in  which  he  was  a  passenger,  and 
a  new  trial  was  ordered  by  the  court  of 
queen's  bench,  on  the  ground  alone  of  excess- 
ive damages,  the  finding  as  to  negligence 
by  the  defendant  company  being  approved 
by  two  courts,  held,  that,  inasmuch  as  there 
had  been  no  misdirection,  the  judge  having 
put  to  the  jury  whether  all  was  done  w-hich 
was  reasonably  and  practically  possible 
under  the  circumstances  of  the  case,  and  in- 
asmuch as  the  damages  were  not  of  such  an 
excessive  character  as  to  show  that  the  jury 
had  been  influenced  by  improper  motives  or 
led  into  error,  there  ought  not  to  be  a  new 
trial.  Lambkin  v.  South  Eastern  R'y  Co., 
Ijaw  Reports,  5  Appeal  Cases,  352.     1880. 

334.  —  A  new  trial  will  be  granted,  in 
an  action  for  personal  injuries  sustained 
through  the  defendant's  negligence,  where 
the  damages  found  by  the  jury  are  so  small 
as  to  show  that  they  must  have  omitted  to 
take  into  consideration  some  of.  the  elements 
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of  damage.  In  this  case  £7,000  had  been 
awarded  by  the  jury.  Phillips  v.  London 
and  South  Western  R'y  Co.,  Law  Reports, 
5  Queen's  Bench  Division,  78,  1879;  39  Eng. 
(Moak),  177. 

335.  Carriage  beyond  station.  In  the  ab- 
sence of  recklessness,  wilfulness  and  insult, 
a  railway  company  is  not  liable  to  a  passen- 
ger for  exemplary  damages;  and  if  the  con- 
ductor, confused  by  unusual  occurrences, 
passes  a  station,  and,  courteously  explaining 
the  facts  to  a  passenger  for  this  place,  gives 
him  a  free  return  ticket,  the  company  is 
only  liable  for  compensatory  damages.  Chi- 
cago, St.  Louis  and  New  Orleans  B.  B.  Co. 
V.  Scurr,  59  Miss.,  456,  188;i;  6  Amer.  &  Eng. 
E.  R.  Cases,  341. 

336.  —  A  passenger  on  a  railroad  train 
who  is  carried  beyond  her  station  by  the 
negligence  of  the  company,  but  without  an}"- 
circumstances  of  aggravation,  and  witliout 
receiving  any  personal  injury,  may  recover 
compensation  for  the  inconvenience,  loss  of 
time,  labor  and  expense  of  traveling  back, 
but  not  for  anxiety  and  suspense  of  mind 
Bulfered  in  consequence  of  the  delay,  nor 
the  effects  upon  her  health,  nor  the  dan- 
ger to  which  she  was  exposed  in  conse- 
quence of  the  train  being  stopped  at  her 
station  an  insufficient  length  of  time  to  en- 
able her  to  get  off.  Trigg  v.  St.  Louis, 
Kansas  City  and  Northern  B'y  Co.,  74  Mo., 
147,  1881 ;  6  Amer.  &  Eng.  R.  R.  Cases,  345. 

337.  Disease  resulting  from  injury.  If  a 
disease  causing  suffering  or  permanent  in- 
jury results  proximately  from  personal  in- 
juries inflicted  by  the  negligence  of  a  rail- 
way company,  the  suffering  caused  by  that 
disease  constitutes  an  element  in  estimating 
damages;  nor  is  this  rule  affected  by  the 
fact  that  such  a  disease  would  not  ordinarily 
result  from  the  original  personal  injury  in- 
flicted. Houston  and  Texas  Central  B'y  Co. 
V.  Leslie,  57  Tex.,  83,  1883;  9  Amer.  &  Eng. 
R.  R.  Cases,  407. 

338.  —  The  plaintiff,  with  his  wife  and  two 
children  of  flve  and  seven  years  old  respect- 
ively, took  tickets  on  the  defendant's  rail- 
way from  W.  to  H.  by  the  midnight  train. 
They  got  into  the  train,  but  it  did  not  go  to 
H.,  but  went  along  the  other  branch  to  E., 
where  the  party  were  compelled  to  get  out. 
It  being  so  late  at  night  the  plaintiff  was  un- 


able to  get  a  conveyance  or  accommodation 
at  an  inn;  and  the  party  walked  to  the 
plaintiff's  house,  a  distance  of  between  four 
and  five  miles,  where  they  arrived  at  about 
three  in  the  morning.  It  was  a  drizzling 
night,  and  the  wife  caught  cold  and  was  laid 
up  for  some  time,  being  unable  to  assist  her 
husband  in  his  business  as  before,  and  ex- 
penses were  incurred  for  medical  attend- 
ance. In  an  action  to  recover  damages  for 
the  breach  of  contract,  the  jury  gave  281. 
damages,  viz.,  8/.  for  the  inconvenience  suf- 
fered by  having  to  walk  home,  and  30Z.  for 
the  wife's  illness  and  its  consequences.  Held, 
as  to  the  81.,  that  the  plaintiff  was  entitled 
to  damages  for  the  inconvenience  suffered 
in  consequence  of  being  obliged  to  walk 
home,  but  as  to  the  201.,  that  the  illness  and 
its  consequences  were  too  remote  from  the 
breach  of  contract  for  it  to  be  given  as  dam- 
ages naturally  resulting  from  it.  Hobbs  v. 
London  and  South  Western  B'y  Co.,  Law  Re- 
ports, 10  Queen's  Bench  Oases,  111.    1875. 

339.  — Where  the  plaintiff,  a  woman,  was 
a  passenger  on  a  sle.eping-car  of  the  defend- 
ant, which,  through  the  negligence  of  the 
defendant,  caught  fire,  and  the  plaintiff,  on 
account  of  the  smoke  and  flames,  was  com- 
pelled, in  a  half -clad  condition,  to  leave  the 
car,  and  caught  cold,  which  resulted  in  the 
suppression  of  her  menses  and  subsequent 
illness,  it  appearing  from  the  evidence  that 
such  illness  was  of  the  character  that  results 
from  arrested  menstruation,  held,  that  the 
plaintiff,  being  "unwell"  at  the  time,  there 
was  in  her  then  physical  condition  an  inter- 
mediate and  independent  cause  of  the  subse- 
quent illness,  which  was  the  remote  and  not 
the  proximate  result  of  the  defendant's  neg- 
ligence. Persons  who  are  ill  have  a  right  to 
enter  and  travel  in  the  cars  of  a  railroad 
company,  and  as  a  common  carrier  of  pas- 
sengers the  company  has  no  right  to  prevent 
them,  but  the  increased  risk  arising  from 
conditions  of  health  affecting  their  fitness  to 
travel,  certainly  where  such  conditions  ai'e 
unknown  to  the  carrier,  must  be  assumed  by 
the  passenger.  Pullman-  Palace  Car  Co.  v. 
Barker,  4  Colo.,  344.     1878. 

340.  —  The  liability  of  a  railway  coinpany 
for  a  violent  ejection  of  a  passenger  from  its 
train  is  not  diminished  by  the  fact  that  he 
was  at  the  time  suffering  from  a  disease 
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which  aggravated  the  injuries  sustained,  or 
rendered  them  more  difficult  of  cure.  Brovm 
V.  Hannibal  and  St  Joseph  R.  R.  Co.,  66 
Mo.,  588.    1877. 

341.  Evidence;  professional  mai^.  The 
past  earnings  of  a  professional  man  may  be 
shown  on  the  question  of  damages  in  a  case 
of  personal  injury.  Nash  v.  Sharjpe,  19  Hun 
(N.  Y.),  365.     1879. 

842.  Exemplary  damages.  Mental  an- 
guish arising  from  the  nature  and  character 
of  the  assault  is  a  proper  element  of  com- 
pensatory damages,  and  the  outrage  and 
indignity  which  have  accompanied  an 
injury  are  to  be  estimated  as  well  as  its 
physical  effects,  even  in  cases  where  ex- 
emplary damages  do  not  lie.  McKinley  v. 
Chicago  and  Northwestern  Ky  Co.,  44  la., 
314.    1876. 

343.  —  It  is  the  well-settled  law  of  this 
state  that  corpoi'ations,  like  natural  persons, 
are  liable  in  exemplary  damages  when  the 
facts  of  the  case  are  of  a  chai-acter  to  war- 
rant them.  Maleceh  v.  Tower  Grove  and 
Lafayette  Ry  Co.,  57  Mo,,  17,  1874;  9  Amer. 
R'yRep.,  1. 

344.  —  Where  the  testimony  shows  that 
the  train  upon  which  the  deceased  was  riding 
as  a  passenger  was  thrown  from  the  track, 
and  that  thereby  the  deceased  received  the 
injuries  from  which  he  died,  and  fails  to 
show  any  unusual  speed  or  want  of  care  in 
the  management  of  the  train,  or  by  any  di- 
rect evidence  the  cause  of  the  train's  being 
thrown  from  the  ti'ack,  and  discloses  as  the 
only  evidence  of  negligence  on  the  part  of 
the  company  the  fact  that  some  of  the  ties 
at  and  near  the  place  of  the  accident  were 
rotten,  and  it  appears  that  the  company  had 
a  suitable  and  competent  person  in  charge 
of  the  track  at  that  place  as  section  boss, 
and  that  he  was  from  time  to  time,  and  as 
fast  as  he  deemed  necessary  for  the  safety 
of  the  track,  replacing  the  old  and  rotten, 
ties  with  new  and  sound  ones,  field,  that  no 
case  was  shown  for  exemplary  damages. 
Kansas  Pacific  R'y  Co.  v.  Cutter,  19  Kans., 
83.    1877. 

345.  —  Plaintiff's  injury  was  caused  by  a 
train  running  into  a  river  through  the  opon 
draw  of  a  bridge,  a  few  minutes  after  six 
o'clock  in  the  morning.  The  bridge-tender, 
it  was  shown,  could  neither  read  nor  write, 


but  it  was  not  made  to  appear  that  the  acci- 
dent was  in  any  degree  attributable  to  that 
fact.  Evidence  tending  to  show  inattention 
on  the  part  of  the  engineer  was  also  given. 
The  court  charged  the  jury:  "  If  you  find 
from  the  evidence  that  the  conduct  of  the 
engineer,  or  the  conduct  of  the  railroad 
company  in  the  employment  of  a  bridge- 
keeper  who  could  neitlier  read  nor  write, 
amounted  to  such  a  reckless  indifference  to 
human  life  as  to  constitute  wilful  and  ma- 
licious misconduct,  then  you  may  be  justi- 
fied in  giving  exemplary  damages."  Held, 
error.  Brooks  v.  New  York  and  Greenwood 
Lake  R.  R.  Co.,  30  Hun  (N.  Y.),  47.     1883^ 

346.  —  A  passenger  in  a  railway  car  who 
has  been  injured  in  a  collision  caused  by  the 
negligence  of  the  employes  of  the  company 
is  not,  as  a  general  rule,  entitled  to  an  action 
against  the  company  to  recover  damages 
beyond  the  limit  of  compensation  for  the 
injury  actually  sustained.  Exemplary  dam- 
ages should,  not  be  awarded  for  such  in jur3'', 
unless  it  is  the  result  of  wilful  misconduct 
of  the  employes  of  the  company,  or  of  that ' 
reckless  indifference  to  the  rights  of  others 
which  is  equivalent  to  an  intentional  viola- 
tion of  them.  MilwauJcee  and  St.  Paul  Ry 
Co.  V.  Arms,  91  U.  S.,  489, 1875;  6  Amer.  R'y 
Rep.,  513.  See,  also.  Western  Union  Tel. 
Co.  V.  Eyser,  91  U.  S.,  495.     1875. 

347.  —  The  absence  of  slight  care  in  the 
management  of  a  train,  or  in  keeping  a  rail- 
road "in  repair,  is  gross  negligence;  and  to 
enable  a  passenger  to  recover  punitive  dam- 
ages for  a  personal  injury,  it  is  not  necessary 
to  show  the  absence  of  all  care,  or  reckless 
indifference  to  the  safety  of  passengers,  or 
intentional  misconduct  on  the  part  of  the 
agents  and  officei-s  of  the  company.  Mays- 
ville  and  Leidngton  R.  R.  Co.  v.  Herrick,  13 
Bush  (Ky.),  133.     1877. 

348.  —  Punitive  damages  are  recovei-able, 
if  the  proof  shows  that  the  company  failed 
to  use  such  diligence  in  keeping  its  bridge 
in  repair  as  careless  and  inattentive  persons 
usually  exercise  in  the  preservation  of  the 
same,  or  of  business  of  like  character.     76. 

349.  —  To  authorize  the  recovery  of  puni- 
tive damages,  under  the  act  of  March  10, , 
1854,  it  is  necessary  to  show  a  state  of  case  — 
wilful  neglect  — quasi  criminal  in  its  nature. 
lb. 
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350.  Expulsion  from  train.  Where  a 
party  who  is  rightfully  on  a  railroad  car, 
and  has  paid  his  fare,  is  unlawfully  expelled 
therefrom,  he  is  entitled  to  recover  more 
than  nominal  damages,  even  though  he  sus- 
tains no  pecuniaiy  loss  or  actual  injury  to 
his  person.  Chicago  and  Northwestern  R'y 
Co.  V.  Chisholm,  79  111.,  584.     1875. 

351.  —  Where,  owing  to  a  misunderstand- 
ing, a  lady  was  not  permitted  to  travel  upon 
a  return  excursion  ticket,  and  she  left  the 
train  and  took  the  next  one,  upon  which  her 
ticket  was  recognized,  held,  that  a  verdict  of 
$1,000  damages  was  excessive.  Coins  v. 
Western  R.  B.  Co.,  59  Ga.,  436,  1877;  18 
Amer.  R"y  Rep.,  107. 

352.  —  In  an  action  for  wrongful  expul- 
sion of  a  passenger  he  is  entitled  to  recover 
for  loss  of  time,  expenses  while  delayed,  the 
cost  of  another  ticket  and  a  fair  compensa- 
tion for  the  indignity  put  upon  him.  In 
this  case  the  plaintiff  recovered  $1,052.50; 
a  new  trial  was  ordered  unless  he  should  re- 
mit $900  of  liis  judgment.  Quigley  v.  Cen- 
tral Pacific  R.  R.  Co.,  5  Sawyer  (U.  S.  C.  C), 
107.     1878. 

353.  —  In  a  suit  against  a  railway  com- 
pany for  expelling  the  plaintiff  from  its  car, 
where  there  is  nothing  to  authorize  the  re- 
covery of  vindictive  damages,  and  no  actual 
damage  is  shown,  a  judgment  for  $750  will 
not  be  sustained.  Pittsburgh,  Cincinnati 
and  St.  Louis  R'y  Co.  v.  Dewin,  86  111.,  396. 
1877. 

354.  —  Where  plaintiff  purchased  a  ticket 
at  Elko  for  San  Francisco,  and  was  ejected 
from  the  cars  within  half  a  mile  from  Elko, 
without  sustaining  any  bodily  injuries,  the 
conductor  using  no  more  force  than  was 
necessary  to  eject  him ;  was  delayed  one  day 
and  had  to  buy  another  ticket  at  an  expense 
of  $40.50,  held,  that  a  verdict  of  $5,000  was 
so  excessive  as  to  indicate  passion  ■  and  prej- 
udice upon  the  part  of  the  jury.  Quigley 
V.  Central  Pacific  i2.,  R.  Co,,  11  Nev.,  350. 
1876. 

355.  —  Where  'a  passenger  is  wrongfully 
expelled  from  the  cars,  and  it  appears  that 
while  there  was  a  sharp  scufHe,  some  blows 
given,  and  some  blood  drawn,  there  were  no 
broken  limbs  or  bones,  no  permanent  injury 
or  disfiguration,  no  long  confinement,  no 
protracted  pain  and  suffering,  no  heavy  ex- 


penses for  medicine,  nursing  or  physician, 
little  loss  of  time,  not  to  exceed  a  day's  delay, 
and  no  circumstances  of  outrage  and  insult 
independent  of  the  actual  expulsion,  held, 
that  a  verdict  awarding  $5,000  was  excessive. 
Missouri,  Kansas  and  Texas  R.  R.  Co.  v. 
Weaver,  16  Kans.,  456.     1876. 

356.  —  P.  was  wrongfully  removed  from 
a  parlor  car,  for  a  refusal  to  pay  his  fare,  by 
one  of  the  defendant's  conductors,  who  was 
acting  in  good  faith.  The  only  unnecessary 
violence  consisted  in  seizing  him,  while 
standing  upon  the  ground,  and  pulling  him 
from  the  car  while  he  was  holding  on  to  the 
rail  by  one  hand,  thereby  wrenching  him 
and  injuring  his  finger,  so  that  subsequently 
a  felon  appeared,  from  which  he  suffered 
two  weeks.  The  judge  charged  that  com- 
pensatory dainages  only  could  be  allowed. 
The  jury  brought  in  a  verdict  for  $3,000. 
Held,  that  the  verdict  was  excessive,  and 
should  be  set  aside.  Cox  v.  New  York  Cen- 
tral and  Hudson  River  R.  R.  Co.,  11  Hiin  (N. 
Y.),  631.     1877. 

357.  —  The  rendering  a  verdict  on  con- 
flicting evidence  contrary  to  a  strong  iuti- 
mation  from  the  court,  and  assessing  against 
a  corporation  damages  at  $350  for  injuries  to 
the  plaintiff's  feelings  and  a  slight  pinching 
c>f  his  hands  in  ejecting  him  from  a  car  for 
alleged  non-payment  of  fare,  is  not  sufScient 
to  show  that  the  jury  was  actuated  by  pas- 
sion and  prejudice.  Hamilton  v.  Third  Av- 
enue R.  R.  Co.,  40  N.  Y.  Superior  Ct.,  376, 
1876;  appeal  denied,  Same  v.  Same,  41  ib., 
538,  1876. 

358.  —  exemplary  damages.  Punitive 
damages  may  be  allowed  for  the  wrongful 
expulsion  of  a  passenger.  Baltimore  and 
Yorktown  Turnpike  Co.  v.  Boone,  45  Md., 
344,  1876;  Philadelphia,  Wilmington  and 
Baltimore  R.  R.  Co.  v.  Larkin,  47  Md.,  155, 
1877;  18  Amer.  R'y  Rep.,  536;  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co.  v.  Bryan,  90 
111.,  136,  1878;  Kansas  Pacific  Ky  Co.  v. 
Kessler,  18  JKans.,  533,  1877;  15  Amer.  E'y 
Rep.,  388. 

359.  —  Where  a  passenger  is  unlawfully 
put  off  the  train  at  a  flag  station  at  mid- 
night, in  a  wintry  storm,  a  great  distance 
from  his  starting-point  aad  his  destination', 
and)  in  endeavoring  to  walk  to  the  next 
station,  falls  through  a  cattle-guard  and  is 
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injured,  it  is  proper  to  submit  to  the  jury 
the  questions  as  to  whether  the  conduct  of 
the  conductor  in  putting  him  off  was  wan- 
ton, reckless  and  oppressive,  and  therefore 
the  proper  subject  of  exemplary  damages. 
Evans  v.  St.  Louis,  Iron  Mountain  and 
Southern  ICy  Co.,  11  Mo.  App.,  463.     1883. 

360.  —  "Where  it  appears  that  prior  to 
January  1st  the  railway  company  had  been 
in  the  habit  of  carrying  passengers  on  its 
freight  trains,  and  that  on  that  day  a  regu- 
lation went  into  effect  prohibiting  the  carry- 
ing of  passengers  on  such    trains    east  of 

'  Brook ville,  but  making  no  change  as  to  such 
trains  west  thereof,  and  wliere  it  does  not 
appear  that  any  public  notice  was  given  of 
such  change,  and  does  affirmatively  appear 
that  the  ticket  agent  at  Bosland,  one  of  its 
stations  west  of  Brookvillej  received  no  no- 
tice thereof,  and  did  not  in  fact  know  of  it 
until  the  middle  of  March  following,  and 
then  only  as  he  heard  it  from  a  passing  con- 
ductor, and  that  on  the  2d  of  March  he  sold 
plaintiff  a  ticket  to  Salina,  a  station  east  of 
Brookville,  and  assured  him  that  it  was  good 
to  carry  him  there  on  a  freight  train  then 
approaching  the  station,  and  that  plaintiff 
entered  such  train  and  rode  without  objec- 
tion, or  notice  of  the  change  of  lule,  until  it 
had  passed  Brookville,  where  he  was  put  off 
after  dark  by  the  conductor,  at  a  small  sta- 
tion about  half  way  between  Brookville  and 
Salina,  and  where  it  appears  from  the  testi- 
mony of  the  agent  that  he  had  been  in  the 
habit  up  to  said  2d  of  March  of  selling  pas- 
senger tickets  to  be  used  on  freight  trains 
east  of  Brookville,  and  from  the  testimony 
of  the  conductor  that  he  had  frequently  put 
passengers  off  from  his  train,  but  had  never 
had  any  trouble  about  it  before,  held,  that  a 
verdict  of  $830,  $800  of  which  the  jury  spe- 
cifically awarded  as  exemplai-y  damages, 
would  not  be  set  aside  by  this  court.  Kan- 
sas Pacific  Ry  Co.  v.  Kessler,  18  Kans.,  523, 
1877;  15  Amer.  R'y  Rep.,  838. 

361.  —  Where  an  employe  of  a  railway 
company  in  enforcing  a  valid,  rule  of  the 
company,  in  a  case  to  which  he  in  good  faith 
believes  it  to  apply,  without  wantonness,  in- 
dignity or  insult,  ejects  a  passenger  from  a 
traia,  exemplary  damages  are  not  recover- 
able therefor.  Fitzgerald  v.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.,  50  la.,  79;    1878. 
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362.  —  i-atifloation  of  employe's  act.    If 

the  malicious  act  of  the  agent  is  ratified  by 
the  railroad  company  it  may  be  held  liable 
for  exemplary  damages.  Hays  v.  Houston 
and  G.  N.  R.  R.  Co.,  46  Tex.,  373,  1876;  13 
Amer.  R'y  Rep.,  381;  Graham  v.  Pacific  R. 
R.  Co.,  66  Mo.,  536.     1877. 

363.  —  remDte  damages.  Where  a  pas- 
senger was  ejected  wrongfully  from  a  train, 
and  while  leaving  the  car  slipped  and  was 
injured,  it  was  held  that  the  injury  result- 
ing from  the  slipping  was  too  remote  for  re- 
covery. Williamson  v.  Grand  Trunk  Ry 
Co.,  17  Upper  Canada  (Common  Pleas),  615. 
1867. 

364.  Hernia.  Facts  held  sufficient  to 
sustain  a  verdict  for  $1,500  damages  against 
a  railway  company,  for  producing  a  more 
aggravated  condition  of  hernia  than  had  be- 
fore existed,  caused  by  its  cars  running  off 
the  track,  whereby  plaintiff  was  shocked, 
and  thus  '  damaged.  Houston  and  Texas 
Central  R.  R.  Co.  v.  Shafer,  54  Tex.,  641, 
1881;  6  Amer.  &  Eng.  R.  R.  Cases,  431. 

365.  Loss  of  hearing.  Where  the  great 
pressure  of  the  case  was  on  the  question 
whether  the  child  of  deaf  and  dumb  parents 
was  deprived  of  the  sense  of  hearing  by  an 
injury  received  at  the  hands  of  the  defend- 
ant, when  it  was  under  two  months  of  age, 
it  was  devolved  on  the  plaintiff  to  show  that 
the  chad  was  not  deaf  before  the  injury,  or 
was  not  born  deaf.  A  charge  to  the  jury 
that  "if  the  evidence  be  equally  balanced 
for  plaintiff  and  defendant  on  any  con- 
tested point,  they  should  find  that  part  of 
the  case  in  favor  of  the  defendant,"  was  not 
erroneous  in  view  of  the  special  facts. 
Davis  V.  Central  R.  R.  Co.,  60  Ga.,  83S>. 
1878. 

366.  Measure  of  damages.  In  an  action 
against  a  railway  company  for  personal  in- 
jury to  a  passenger,  the  jury  in  assessing 
the  damages  may  take  into  their  consider- 
ation, besides' the  pain  and  suffering  of  the 
plaintiff,  and  the  expense  incurred  by  him 
for  medical  and  other  necessary  attendance, 
the  loss  he  has  sustained  through  his  in- 
ability to  continue  a  lucrative  professional 
practice.  Phillips  v.  London  and  South 
Western  Ry  Co.,  Law  Reports,  5  Common 
Pleas  Division,  380,  1879;  80  Eng.  (Moak), 
769 ;  Phillips  v.  South  Western  Ry  Co.,  Law 
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Reports,   4    Queen's    Bench    Division,    406, 
1879;  28Bng.  (Moali),  844. 

867.  —  Mere  speculative  profits  are  not  to 
be  considered ;  damages  in  cases  of  personal 
injury  may  be  ascertained  by  the  reduction 
of  plaintiff's  earning  povpers,  mental  or 
physical,  and  therefore  reference  should  be 
had  to  his  business  at  the  time  of  the  acci- 
dent. Pennsylvania  S.  S.  Co.  v.  Dale,  76 
Pa.  St.,  47.     1874. 

368.  —  A  passenger  who  is  injured  by 
the  negligent  running  of  a  train,  or  on  ac- 
count of  an  insufficient  platform  at  which 
he  is  landed,  is  entitled,  as  damages,  to  com- 
pensation for  the  bodily  injury  sustained, 
the  pain  suffered,  the  effect  of  the  injury  on 
his  health,  according  to  its  degree  and  prob- 
able duration,  the  expenses  of  his  sickness 
resulting  from  the  injury,  and  of  attempt- 
ing to  effect  a  cure,  and  the  pecuniary  loss 
sustained  by  reason  of  inability  to  attend  to 
his  business  or  profession.  Si.  Louis,  Iron 
Mountain  and  Southern  B.  M.  Co.  v.  Can- 
trell,  87  Ark.,  519,  1881 ;  8  Amer.  &  Eng.  R. 
R.  Cases,  198;  Pittsburgh  dnd  Connellsville 
P.  P.  Co.  V.  Andrews,  89  Md.,  829,  1873;  10 
Amer.  R'y  Rep.,  485;  Mackoy  v.  Missouri 
Paciflo  Ry  Co.,  18  Federal  Reporter,  286, 
1883. 

369.  —  The  trial  court,  in  an  action  for 
personal  injuries,  instructed  the  jury  that  if 
they  should  find  for  plaintiff,  they  should 
allow:  "  First.  The  expenses  incurred  by 
plaintiff  in  atternpting  to  cure  himself  of  his 
injuries.  Second.  His  loss  of  time.  Third. 
His  bodily  pain  and  suffering  and  mental 
anguish,"  etc.,  etc.  Held,  that  this  Instruc- 
tion, while  not  as  definite  and  precise  as  it 
might  have  been,  was  not  open  to  the  objec- 
tion that  it  assumed  that  plaintiff  had  in- 
curred expense,  lost  time  and  endured  bodily 
pain,  etc.,  and  the  judgment  should  not  be 
reversed  for  the  mere  want  of  precision. 
Klutts  V.  St.  Louis,  Iron  Mountain  and 
Southern  R'y  Co.,  75  Mo.,  643, 1883 ;  11  Amer. 
&  Efig.  R.  R.  Cases,  639. 

370.  T-i  The  suit  being  by  an  infant  child 
for  damages  from  wounds  and  bruises  that 
were  cured  in  a  few  months,  and  from  the 
loss  of  the  sense  of  hearing,  alleged  to  have 
been  a  consequence  of  the  injury,  a  charge 
on  the  measure  of  damages  in  the  terms  fol- 
lowing was  substantially  correct:    "There 


is  no  known  rule  of  law  by  which  witnesses 
can  give  you  the  amount  in  dollars  and 
cents  as  the  amount  of  injury,  but  this  is 
left  to  the  enlightened  conscience  of  an  im- 
partial jury.  This  does  not  mean  that  ju- 
ries can  arbitrarily  enrich  one  party  at  the 
expense  of  the  othev,  nor  that  tliey  should 
act  unreasonably  through  mere  caprice. 
But  it  authorizes  you  to  give  reasonable 
damages  when  the  proof  shows  that  the  law 
authorizes  it.  But  the  jury  should  exercise 
common  sense  and  love  of  justice,  and,  from 
a  desire  to  do  right,  fix  an  amount  that  will 
fairly  compensate  for  the  injury  received." 
Davis  V.  Central  B.  B.  Co.,  60  Ga.,  339. 
1878. 

871.  —  The  fact  that  the  salary  of  a  per- 
son sustaining  personal  injury  through  the 
negligence  of  another  is  continued  by  his 
employer  during  the  time  he  is  disabled 
cannot  mitigate  the  damages  that  the  in- 
jured party  may  recover  in  an  action  there- 
for. Ohio  and  Mississippi  B'y  Co.  v.  Dick- 
erson,  59  Ind.,  317.     1877. 

872.  Pain.  Pain  and  bodily  suffering,  re- 
sulting from  a  tort  to  the  person,  may  be 
considered  by  the  jury  in  estimating'  dam- 
ages. Western  and  Atlantic  B.  B.  Co.  v, 
Drysdale,  51  Ga.,  644,  1874;  7  Amer.  R'y 
Rep.,  843. 

873.  Pregnant  woman.  Premature  con- 
finement, caused  by  the  fright  resulting  fromi 
a  railway  collision,  the  child  being  born 
dead,  constitutes  ground  of  action  against 
a  railway  company.  Fitzpatrick  v.  Great 
Western  P'y  Co.,  13  Upper  Canada  (Queen's 
Bench),  645.     1855. 

374.  Remote  damages.  Damages  growing 
out  of  loss  of  profits  during  the  time  that  an 
injured  passenger  was  confined  to  .his  house^ 
such  loss  arising  from  his  peculiar  manner 
of  doing  business,  held,  too  remote.  Phyfe 
V.  Manhattan  B'y  C».,  30  Hun  (N.  Y.),  377. 
1883. 

875.  —  The  injured  party  had  the  combi- 
nation of  his  safe  concealed  from  his  clerks, 
and  during  his  confinement  certain  gold  thaf 
was  locked  in  the  safe  was  not  sold  because 
of  the  inability  of  the  clerks  to  open  the  safe ; 
held,  that  the  loss  of  the  profits  upon  such, 
sales  was  too  speculative  and  uncertain  for 
allowance.    lb, 

876,  — A  common  carrier  of  passengers 
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contracted  to  take  plaintifE  from  a  railroad 
depot  to  her  home,  but,  before  arriving  there, 
set  her  down  in  the  city,  within  a  mile  of  her 
residence,  on  the  sidewalk  of  a  frequented 
street,  on  which  ran  a  line  of  street  cars 
which  passed  within  a  square  of  her  house, 
in  daylight,  on  a  dry  but  very  cold  winter 
day,  the  plaintiff  being  of  a  delicate  consti- 
tution, but  not  sick  at  the  time,  and  being 
warmly  clad,  and  in  company  with  an  inti- 
mate friend.  The  plaintiff  walked  home, 
and  in  doing  so  contracted  such  a  cold  as 
permanently  injured  her  health.  Hdd,  that 
the  injury  was  too  remote,  and  the  contribu- 
tory negligence  of  plaintiff  too  direct  to  war- 
rant a  recovery  for  the  sufferings,  loss  of 
employment,  and  permanent  injury  to  the 
health  of  plaintiff;  and  her  recovery  could 
only  be  for  the  reasonable  cost  of  a  convey- 
ance home,  and  her  expenses  in  endeavoring 
to  avoid  exposure  to  the  cold.  Francis  v.  St. 
Louis  Transfer  Co.,  5  Mo.  App.,  7.     1877. 

377.  Province  of  jury.  It  is  not  sufficient 
ground  for  disturbing  a  verdict  for  heavy 
damages  given  by  a  juiy  for  injury  sustained 
in  a  collision  upon  a  railway,  that  the  plaint- 
iff, who  had  been  advised  by  medical  men  to 
abstain  entirely  from  business  for  a  consid- 
erable time,  did  not  act  upon  such  advice 
(though,  if  he  had,  the  evidence  was  that  he 
would  permanently  recover),  but  resumed 
his  business  shortly  after  the  accident,  even 
though  the  effect  might  be  to  render  perma- 
nent an  ailment  which  otherwise  would  have 
been  only  temporary.  The  question  of  dam- 
ages, is  entirely  within  the  province. of  the 
jury,  and  the  court  will  not,  in  such  a  case, 
interfere  with  their  finding  upon  it.  Saun- 
ders v.  London  and  North  Western  R'y  Co., 
98  E.  C.  L.,  887;  3  Law  Times  (N.  S.),  153. 
1860. 

378.  Temporary  injury.  In  an  action 
against  a  railway  company  for  personal  in- 
juries sustained  by  a  passenger  during,  an 
accident  —  negligence  being  admitted  by  the 
company,— the  evidence  of  the  plaintiff  and 
his  medical  attendant  was  to  the  effect  thg,t 
he  had  suffered  injury  accompanied  ,by  dan- 
gerous sytnptofns,  -though  of  a  temporary 
character,  and  from  which  he  had  recovered 
at  the  time  of  the  trial.  The  judge,  at  the 
trial,  directed  the  jury  to  find  for 'the  de- 
fendant, unless  they  were  of  opinion  that 


the  plaintiff  had  sustained  substantial  in- 
jury, and  the  jury,  though  satisfied  with  the 
evidence  given  by  the  plaintiff,  found  a  ver- 
dict for  the  defendant.  Held,  that  there 
had  been  a  misdirection,  and  that,  upon  the 
admitted  facts,  the  plaintiff  was  entitled  to 
a  verdict.  Philpott  v.  Macroom  By  Co., 
Law  Reports,  4  Ireland,  533.     1878. 


VIII.  Geatottotts  passengees. 

370.  Child.  By  7  and  8  Vict.,  c.  85,  s.  6, 
railway  companies  are  bound  to  carry,  by 
certain  trains,  children  under  three  years  of 
age  without  charge,  and  are  entitled  to  half 
the  fare  charged  for  an  adult  in  respect  of 
all  children  between  three  and  twelve  years 
of  age.  The  plaintiff's  mother,  carrying  in 
her  arms  the  plaintiff,  a  child  of  three  years 
and  two  months  old,  took  a  ticket  for  her- 
self by  one  of  these  trains  on  the  defendant's 
railway,  but  did  not  take  a  ticket  for  the 
plaintiff  ;  in  the  course  of  the  journey  an 
accident  occurred  thi'ough  the  negligence  of 
the  defendants,  and  the  plaintiff  was  in- 
jured. At  the  time  the  plaintiff's  mother 
took  her  ticket  no  question  was  asked  by 
the  defendants'  servants  as  to  the  age  of  the 
child,  and  there  was  no  intention  on  the  part 
of  the  mother  to  defraud  the  company.  Held, 
that  the  plaintiff  was  entitled  to  recover 
against  the  defendants  for  the  injury  he  had 
received.  Austin  v.  Oreat  Western  R'y  Co., 
Law  Reports,  2  Queen's  Bench  Cases,  443, 
1867. 

380.  —  The  plaintiff,  a  little  girl  less  than 
five  years  old,  and  another  little  girl  about 
the  same  size,  but  older,  were  put  into  one 
of  the  defendant's  passenger  cars,  at  White 
Cloud,  Kans.,  by  an  aunt  of  the  plaintiff, 
with  the  intention  that  they  should  ride  in 
said  car  to  Iowa  Point,  and  the  little  girls 
did  ride  in  such  car,  along  with  several  pas- 
sengers, from  White  Cloud  to  Iowa  Point, 
but  without  being  in  the  care  or  custody  of 
any  person,  without  paying  any  fare,  or 
having  any  ticket  or  money  with  which  to 
pay  fare,  and  without  any  intention  on  their 
part,  or  on  the  part  of  the  plaintiff's  aunt, 
that  they  should  pay  fare ;  and  neither  the 
conductor  nor  any  other  agent  of  the  de- 
fendant asked  them  for  fare;  but  it  was  a 
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nile  of  the  defendant  not  to  take  fare  from 
children  of  the  age  of  the  plaintiff,  who 
were  in  the  custody  of  some  older  person 
who  did  pay  fare,  and  such  children  were 
not  allowed  to  ride  in  the  cars  except  in  the 
custody  of  some  older  person  to  take  care  of 
them ;  and  no  agent  or  employe  of  the  de- 
fendant had  any  knowledge  that  the  little 
girls  had  no  guardian  or  protector  on  the 
train  to  take  care  of  them,  or  that  they 
wanted  to  get  off  the  train  at  Iowa  Point. 
The  train  stopped  at  Iowa  Point  a  suflBcient 
length  of  time  for  all  passengers  who  wanted 
to  get  off  or  to  get  on  to  d6  so,  and  after  the 
train  had  started,  and  while  it  was  in  mo- 
tion, the  little  girls  attempted  to  get  o£E,  and 
a  man,  who  was  a  passenger  on  the  train, 
assisted  tliem;  and  the  little  girl  who  ac- 
companied the  plaintiff  stepped  off  the  train 
in  safety ;  but  when  the  plaintiff  stepped  off 
(being  assisted  by  said  passenger),  she  fell, 
and  rolled  off  the  station  platform  upon  the 
ground  between  the  platform  and  the  car, 
and  throwing  her  legs  in  front  of  the  hind 
tmcks  of  the  car,  the  trucks  ran  over  her 
legs  and  crushed  them.  Held,  under  the 
facts  of  this  case,  that  the  railroad  company 
was  not  liable  for  damages  on  account  of 
the  accident.  Atchison  and  Nebraska  R.  B. 
Co,  V.  Flinn,  34  Kans.,  637,  18S0;  1  Amer.  & 
Eng.  R.  R.  Cases,  340. 

881.  Tree  pass.  Plaintiff  received  an  in- 
jury through  the  alleged  gross  negligence  of 
defendant's  sarvants  in  charge  of  a  train 
upon  which  plaintiff  was  traveling.  Plaintiff 
was  riding  upon  a  free  pass,  which,  with  the 
conditions  indorsed,  is  in  these  words,  viz.: 
"St.  Paul  and  Chicago  Railway.  Pass  D. 
Jacobus  upon  the  conditions  indorsed  hereon 
until  December  81,  1871,  unless  otherwise 
ordered.  Not  transferable.  D.  C.  Shepard, 
Ghf.  Eng.  and  Supt."  "  The  person  who  ac- 
cepts and  uses  this  free  ticket  thereby  as- 
sumes all  risk  of  accident,  and  agrees  that 
the  company  shall  not  be  liable  under  any 
circumstances,  whether  by  negligence  of  its 
agents  or  otherwise,  for  any  injury  of  the 
person  or  for  any  loss  or  injury  to  his  prop- 
erty, while  using  or  having  the  benefit 
of  it."^  Held,  that  the  pass  and  conditions  do 
mot  protect  the  defendant  from  liability  for 
injury  received  by  plaintiff  through  the 
gross  negligence    of  defendant's  employes. 


Held,  further,  that  the  same  degree  of  care 
was  required  of  defendant  as  if  plaintiff  had 
been  a  passenger  carried  for  hii'e.  Held, 
that  the  distinction  between  different  de- 
grees of  negligence  is  applicable  to  cases  of 
this  kind.  Jacobus  v.  St.  Paul  and  Chicago 
R.  R.  Co.,  20  Minn.,  135.     1873. 

882.  —  A  railway  company  cannot  limit 
its  liability  as  a  cai'rier  of  passengers,  even 
when  the  passenger  is  carried  free.  Buffalo, 
Pittsburg  and  Western  R.  R.  Co,  v.  O'llara, 
9  Amer.  &  Eng.  E.  R.  Cases,  817  (Pa.).  1883. 

883.  —  A.,  who  was  the  owner  of  a  pat- 
ented car-coupling,  for  the  adoption  and  use 
of  which  by  a  railway  company  he  was  ne- 
gotiating, went,  at  the  request  and  expense 
of  the  company,  to  a  point  on  its  road  to  see 
one  of  its  officers  in  relation  to  the  matter. 
A  free  pass  was  furnished  by  the  company 
to  carry  him  in  its  cars.  During  the  passage 
the  car  in  which  he  vi{as  riding  was  thrown 
from  the  track,  by  reason  of  the  defective 
condition  of  the  rails,  and  he  was  injured. 
Held,  that  the  pass  was  given  for  a  consid- 
eration, and  that  he  was  a  passenger  for  hire. 
That,  being  such,  his  acceptance  of  the  pass 
did  not  estop  him  from  showing  that  he  was 
not  Subject  to  its  terms  and  conditions,  ex- 
empting the' company  from  liability  for  any 
injury  he  might  receive  by  the  negligence  of 
the  agents  of  the  company  or  otherwise. 
Railway  Co.  v.  Stevens,  93  U.  S.,  655,  1877; 
15  Amer.  R'y  Rep.,  333. 

884.  —  A  contract,  contained  in  a  free 
pass,  limiting  a  carrier's  liability,  is  valid. 
Sutherland  V.  Great  Western  R'y  Co.,  7  Up- 
per Canada  (Common  Pleas),  409.    1853. 

385.  —  drover's.  A  drover  in  charge  of 
his  cattle  signed  a  contract  with  a  railway 
company  which  stated  that  the  cattle  were 
to  be  conveyed  upon  the  conditions  men- 
tioned upon  the  back  of  the  invoice  handed 
to  him,  and  on  the  back  of  the  invoice 
there  was  printed,  amongst  other  condi- 
tions, the  following:  "That,  as  a  drover 
is  allowed  to  attend  the  cattle  during  tran- 
sit, they  will  allow  such  drover  to  travel 
free  of  charge,  upon  condition  that  he  so 
travel  at  his  own  risk. "  On  the  face  of  the 
invoice  there  was  nothing  referring  to  pas- 
sengers except  the  words,  "  Drover  in  charge 
free ;"  and  at  the  foot  of  it  were  the  words, 
"  For  conditions  of  carriage,  see  back  hereof." 
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did  travel  free,  and  in  conse- 
collision  occurring  on  the 
journey,  he  received  personal  injuries,  for 
which  he  brought  an  action  against  the  rail- 
way company.  Held,  that  the  condition  al- 
lowing a  drover  in  charge  of  his  cattle  to 
trawl  free,  provided  he  did  so  at  his  own 
risk,  was  part  of  the  written  contract  signed 
by  the  drover,  and  that  as  he  had  elected  to 
travel  free,  he  was  bound  by  the  conditions, 
and  could  not  recover  damages  for  the  per- 
sonal injuries  sustained.  Duff  v.  Great 
Northern  R'y  Co.,  Law  Reports,  4  Ireland, 
178.  1878.  See,  also,  Oallin  v.  London  and 
North  Western  Ry  Co.,  Law  Reports,  10 
Queen's  Bench  Cases,  213,  1875;  13  Eng. 
(Moaki,  268;  MeCawley  v.  Fumess  Ry  Co., 
Law  EepovtF,  8  Queen's  Bench  Cases,  57 ;  i 
Eng.  (Moak),  218,  1873. 

386.  —  "Where  the  complaint  alleged  that 
the  injuries  complained  of  were  received 
while  traveling  upon  a  "  shipper's  pass " 
given  the  plaintiff  in  consideration  of  freight 
paid  for  the  carriage  of  stock,  an  answer 
alleging  that  such  injuries  were  received 
while  riding  "upon  a  free  pass,  without 
paying  any  fare,"  is  insufficient  on  demur- 
rer. Ohio  and  Mississippi  R'y  Co.  v.  Nick- 
less,  71  Ind.,  271.     1880. 

387.  —  one  person  traveling  on  pass 
of  another.  The  defendant  had  issued  a 
free  pass  or  ticket,  not  transferable,  to  a 
newspaper  reporter,  and  on  the  ticket  was  a 
memorandum  to  the  effect  that  any  person 
other  than  the  person  named  in  the  pass 
should  be  subject  to  a  penalty  for  using  the 
pass,  or  that  he  should  be  liable  to  pay  fare. 
The  plaintiff,  traveling  on  the  business  of 
the  journal,  was  entitled  by  usage  to  this 
kind  of  a  "privilege,  but  took  a  ticket  on 
which  another  i-eporter  of  the  same  journal 
was  named.  lie  showed  this  ticket  to  the 
porter.  On  several  occasions  befora  similar 
use  had  been  made  of  such  tickets  with  the 
knowledge  of  some  of  defendant's  officers 
and  employes.  The  reporter  received  an  in- 
jmy,  for  which  he  bi-ought  suit.  Held,  that 
it  was  proper  for  the  jury  to  say  whether  he 
was  lawfully  on  the  train.  If  the  use  of  the 
ticket  was  unauthorized,  and  the  plaintiff 
thereby  became  liable  for  increased  fare,  he 
could  not  be  considered  as  a  trespasser. 
Cheat  Northern  Ry    Co.   v.   Harrison,   10 


Hurlstone  &  Gordon  (Exchequer),  376;   26 
Eng.  Law  &  Equity,  443.     1854. 

388.  Persons^  riding  by  permission ;  pay- 
ment of  fare.  One  whose  presence  on  % 
railway  train  is  not  wrongful  may  recover 
for  injuries  caused  by  the  negligence  of  the 
carrier,  although  he  was  not  a  passenger  in 
the  ordinary  sense  of  the  term.  One  I'iding  on 
a  train,  not  a  passenger  train,  of  a  railroad, 
with  the  consent  or  permission  of  the  con- 
ductor, is  not  to  be  deemed  a  trespasser,  and 
therefore  barred  of  a  recovery  by  his  own 
wrong,  at  least  in  the  absence  of  proof  that 

the  conductor  had  not  authority  to  give  such        ^ 
permission.     Gradin  v.  St.  Paul  and  Duluth 
Ry  Co.,  30  Minn.,  217,  1888;    11  Amer.  & 
Eng.  R.  R.  Cases,  644: 

389.  Rights  of  passenger.  The  fact  that 
the  person  receiving  the  injury  was  a,  gra- 
tuitous passenger  constitutes  no  defense. 
Lemon  v.  Chanslor,  68  Mo.,  340.  1878;  Ohio 
and  Mississippi  Ry  Co.  v.  Selby,  47  Ind., 
471,  1874;  8  Amer.  R'y  Rep.,  177;  Waterbury 
V.  New  York  Central  and  Hudson  River  R. 
R  Co.,  17  Federal  Reporter,  671,  1883. 

IX.  Limitation  of  liability. 

[See  subdivision  X,  ante,  in  cases  of  free  passes.) 

390.  Contract.  A  drover's  ticket  limited 
the  liability  of  the  carrier.  The  car  in  which 
the  drover's  sheep  were  carried  was  transr 
ferred  to  a  connecting  line.  Held,  that  the 
limitation  of  liability  protected  the  connect- 
ing carrier  to  the  same  extent  as  the  original 
company  which  had  issued  the  ticket.  Hall 
V.  North  Eastern  Ry  Co.,  Latv  Reports,  10 
Queen's  Bench  Cases,  437,  1875;  14  Eng. 
(Moak),  269. 

391.  —  A  common  carrier  cannot,  by 
notice  or  special  contract,  limit  or  avoid  its 
common  law  liability  for  negligence.  Rose 
V.  Des  Moines  Valley  R.  R.  Co.,  39  la.,  246, 
1874;  8  Amer.  R'y  TRep.,  496;  9  Amer.  R'y 
Rep.,  7;  30  Amer.  R'y  Rep.,  326;  Ohio  and 
Mississippi  R'y  Co.  v.  Selby,  47  Ind.,  471, 
1874 ;  8  Amer.  R'y  Rep.,  177. 

392.  —  free  pass.  The  payment  of  fare 
is  not  necessaiy  to  create  the  relation  of 
common  carrier  and  passenger.  A  railway 
company  was  held  to  be  liable  for  causing 
the  death  of  a  passenger  by  the  negligence 
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of  its  employes,  notwithstanding  he  was  at 
the  time  riding  upon  a  free  pass,  upon  which 
■was  a  stipulation,  signed  by  himself,  releas- 
ing the  company  from  all  liability  for  injury 
to  his  person  or  property  while  using  the 
same.  Rose  r.  Des  Moines  Valley  R.  R.  Co., 
89  la.,  246,  1874;  8  Amer.  R'y  Rep.,  496;  9 
Amer.  R'y  Rep.,  7;  20  Amer.  R'y  Rep.,  336. 
393.  —  newsboys.  C.  &  Co.  employed  a 
newsboy  to  vend  papers  on  defendant's  rail- 
way, they  contracting  with  the  company  to 
carry  the  boy  without  any  liability  for  any 
injuries  resulting  to  him.  Held,  tliat  the  con- 
tract was  a  valid  one.  Alexander  v.  Nipis- 
sing  R'y  Co.,  33  Upper  Canada  (Queen's 
Bench),  474,  1873;  Same  v.  Same,  3S  ib.,  453, 
1874. 


X.  Injueies  eeceived  at  cae  windows. 

394.  Arm  in  TvindoTT.  A  railway  com- 
pany is  liable  for  an  injury  to  a  passenger  by 
a  collision  with  a  freight  car  left  too  near 
the  main  line ;  and  under  the  circumstances 
held  that  the  passenger  was  not  guilty  of 
contributory  negligence  in  leaving  his  arm 
in  the  window-sill.  Farlow  v.  Kelly,  11 
Amer.  &  Eng.  R.  R.  Cases  (U.  S.  S.  C),  104. 
1883. 

395.  —  If  a  passenger  of  mature  years 
voluntarily  or  involuntarily  projects  his 
elbow  or  arm  out  of  the  window  of  a  car  in 
which  he  is  traveling,  and  it  is  injured  by 
coming  in  contact  with  a  freight  car  stand- 
ing on  a  siding  near  the  main  track  of  the 
railway,  he  is  not  entitled  to  recover  dam- 
ages for  such  injury.  The  placing  of  his 
arm  out  of  the  window  is  an  act  of  contrib- 
utory negligence  on  his  part,  as  a  matter  of 
law,  notwithstanding  the  company  may 
have  been  guilty  of  negligence  in  permit- 
ting the  car  on  the  siding  to  be  placed  too 
near  the  track  of  the  passing  train.  Pitts- 
burgh and  Connellsville  R.  R.  Co.  v.  An- 
drews, 39  Md.,  339,  1873;  10  Amer.  R'y  Rep., 
48S. 

39C.  —  Plaintiff,  a  passenger,  was  seated 
near  an  open  window,  with  his  elbow  on  the 
window-sill;  while  passing  over  a  bridge 
his  elbow  was  struck  by  some  substance,  and 
his  arm  broken.  In  an  action  to  recover 
damages  for  the  injury,  the  grounds  upon 


which  negligence  was  claimed  to  be  imput- 
able to  the  defendant  were,  tliat  tlie  bridge, 
which  was  a  truss  bridge  of  wood,  with  the 
truss  work  sheathed  on  the  inside  with 
boards,  was  too  narrow  for  the  safe  passage 
of  the  car,  and  tliat  it  was  out  of  repair, 
some  of  the  boards  lining  the  truss  work 
being  warped  and  loose.  These  positions 
were  controverted  by  defendant.  It  ap- 
peared that  some  months  after  the  accident 
the  bridge  was  removed  and  replaced  by  an 
iron  bridge,  tlie  trusses  of  which  did  not 
come  up  as  high  as  the  window-sills  of  the 
cars,  and  the  change  of  material  left  more 
space  between  the  sides  of  the  new  la-idge 
and  the  track.  The  court  charged  the  jury 
that  they  might  "  take  that  fact  into  con- 
sideration in  determining  whether  the  de- 
fendants were  not  guilty  of  negligence  in 
allowing  the  old  bridge  to  remain."  Held, 
error.  Dale  v.  Delaware,  Lackawanna  and 
Western  R.  R.  Co.,  73  N.  Y.,  468.    1878. 

XI.  Collisions  and  eunninq  off  the 

TEACK. 

1.   Collision  of  trains. 

897.  Jinrdeii  of  proof.  If  a  passenger 
seated  in  a  car  is  injured  by  a  collision,  or  by 
a  defect  in  any  part  of  the  machinery,  a 
prima  facie  case  of  negligence  is  established, 
and  tlie  burden  of  disproving  it  is  cast  upon 
the  company.  Delaware,  Lackawanna  and 
Westei-n  R.  R.  Co.  v.  Napheys,  90  Pa.  St., 
185,  1879;  1  Amer.  &  Eng.  R.  R.  Cases,  53; 
Iron  R.  R.  Co.  v.  Mowery.  86  Ohio  St.,  418, 
1881 ;  3  Amer.  &  Eng.  R.  R.  Cases,  361. 

398.  Contributory  negligence.  The  evi- 
dence showed  that  the  decedent,  being  a 
stock  drover,  was  riding  in  company  with 
five  or  six  otliei-supon  an  engine,  which  was 
moving  slowly  along  an  approach  to  a  stock- 
yard. Suddenly  another  engine  of  another 
company  was  seen  to  approach  around  a 
curve,  whereupon  all  the  fellow-passengei's 
of  decedent  jumped  off.  He,  however,  re- 
mained, and  was  killed  in  the  collision 
which  ensued.  An  action  having  been 
brought  by  his  administratrix  against  the 
railway  company  running  the  engine  which 
collided  with  that  on  which  decedent  was 
riding,  the  court  charged  the  jury  that  if 
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defendant's  employes  were  negligent,  and 
decedent  was  rightfully  riding  on  the  en- 
gine, plaintiff  could  recover.  Held,  under 
the  pleadings,  that  the  instruction  was  error, 
as  it  disregarded  the  question  of  the  con- 
tributory negligence  of  decedent.  Wabash, 
St.  Louis  and  Pacifio  B'y  Co.  v.  Shacklet,  13 
Anier.  &  Eng.  R.  R.  Cases  (111.),  166.     1883. 

399.  —  A  passenger,  on  the  station  to 
which  he  was  going  being  announced,  and 
after  the  car  had  entered  the  station,  left  his 
seat  and  stood  inside  the  closed  door  of  the 
car,  for  the  purpose  of  hastening  his  de- 
parture from  the  car.  While  he  was  so 
standing,  the  car  came  into  collision  with 
another  car,  and  the  passenger  was  thrown 
down  and  injui-ed.  Held,  in  an  action  by 
him  against  the  company,  that  the  question, 
whether  he  was  in  the  exercise  of  reason- 
■able  care,  was  for  the  jury.  Bar  den  v.  Bos- 
ton, Clinton  and  Fitchburg  B.  B.  Co.,  131 
-Mass.,  426,  1877 ;  Worthen  v.  Grand  Trunk 
B'y  Co.,  125  ib.,  99,  1878. 

400.  —  contributory  neg'ligence  of  car- 
rier of  tlie  injured  passenger.  The  driver 
■ot  a  horse-car  is  not  the  agent,  of  a  passen- 
ger so  as  to  render  such  passenger  chargeable 
for  the  negligence  of  such  driver.  When  a 
passenger  in  a  horse-car  is  injured  by  the 
■carelessness  of  the  engine-driver  of  a  rail- 
way company  in  the  management  -  of  his 
locomotive,  it  is  no  defense  to  show  con- 
tributory negligence  in  the  driver  of  the 
horse-car.  Bennett  v.  New  Jersey  B.  B.  and 
'Ti'anspartation  Co.,  36  N.  J.  Law,  335,  1873; 
ISAmer.  R'y  Rep.,  79. 

401.  Failure  to  understand  a  Tvarning  in 
Unglish  language.  N.,  who  understood  the 
TiUglish  language  imperfectly,  was  traveling 
upon  a  railway  in  the  caboose  of  a  freight 
train,  and,  upon  the  stopping  of  the  train 
on  the  main  track  at  a  station  where  there 
were  two  side-tracks,  stepped  out  upon  the 
front  platform  of  the  car  with  two  or  three 
other  persons,  one  of  whom  was  an  em- 
ploye. The  latter,  seeing  a  train  approach- 
ing from  behind,  called  to  N.,  with  the 
others,  to  escape,  and  observing  that  he  did 
not  move,  attempted  to  drag  him  from  the 
platform,  but  was  resisted,  when  the  ap- 
proaching train  struck  the  car,  and  N.  was 
killed.  It  was  held  that  N.  was  not  guilty 
of  contributory  negligence  if   he  did  not 


understand  the  meaning  of  the  warning  ad- 
dressed to  him,  or  know  the  purpose  of  the 
efforts  to  drag  him  from  the  car.  Walter  v. 
C,  D.  and  M.  B'y  Co.,  39  la.,  33,  1874;  9 
Amer.  R'y  Rep.,  78 ;  20  Amer.  R'y  Rep.^  319. 

402.  Neglect  of  employes  of  one  com- 
pany precludes  recovery  by  passenger 
against  the  other  company.  The  plaintiff, 
one  of  the  traveling  inspectors  of  the  car- 
riage and  wagon  department  of  the  L.  and 
N.  W.  Railway  Company,  was  traveling 
under  a  pass  from  them,  in  one  of  their  car- 
Mages,  on  a  journey  from  Leeds  to  Man- 
chester. Near  C.  station,  and  on  the  line  of 
the  defendant,  over  which  the  L.  and  N.  W. 
Railway  had  running  powers,  the  train  in 
which  the  plaintiff  was  traveling  came  into 
collision  with  a  number  of  loaded  wagons, 
which  were  being  shunted  from  a  siding  by 
the  defendant,  and  he  was  injured.  There 
was  evidence  of  negligence  on  the  part  of  the 
driver  of  the  plaintiff's  train  in  traveling  at 
too  great  a  speed,  so  as  to  be  unable  to  stop 
when  he  came  in  sight  of  the  danger  signal, 
which  had  been  hoisted  by  the  defendant. 
The  jury  found  that  the  accident  was  caused 
by  the  joint  negligence  of  the  defendant 
and  the  L.  and  N.  W.  Railway  Company. 
Held,  approving  the  decision  in  Thorogood  v. 
Bryan,  8  C.  B.,  115,  that  the  plaintiff  was  so 
far  identified  with  the  L.  and  N.  W.  Rail- 
way Company  that  he  could  not  recover. 
Armstrong  v.  Lancashire  and  Yorkshire  B'y 
Co.,  Law  Reports,  10  Exchequer  Cases,  47. 
1875.  See,  also.  Bridge  v.  Grand  Junction 
B'y  Co.,  3  Meeson  &  Welsby  (Exchequer), 
244,  1838 ;  1  Eng.  R.  R.  &  Canal  Cases,  609. 

403.  —  neglect  of  employes  of  both  com- 
panies. Where  a  passenger  is  injured  by 
the  mutual  negligence  of  the  employes  of 
the  company  on  whose  train  he  is  rightfully 
traveling,  and  ol  those  of  another  company 
with  whom  he  has  no  contract,  there  being 
no  fault  or  negligence  on  his  part,  he  or  his 
personal  representative  may  maintain  an  ac- 
tion against  either  company  in  default,  and 
will  not  be  restricted  to  an  action  against 
the  carrier  company  on  whose  train  he  was 
traveling.  Wabash,  St.  Louis  and  Pacifle 
B'y  Co.  V.  Shacklet,  105  111.,  364.     1883. 

404.  —  Where  a  passenger  is  injured  by  a 
collision  of  his  train  with  another,  through 
the  mutual  negligence  of  both  companies,  he 
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exercising  dua  care,  ho  cannot  maintain  an 
action  ex  contractu  against  the  company 
owning  the  rival  train;  but  this  furnishes 
no  reason  why  he  may  not  maintain  an  ac- 
tion ex  delicto  against  it.    lb. 

2.    Collision  with  cattle  or  teams. 

405.  Cattle.  At  the  crossings  of  public 
roads,  or  wherever  cattle  are  in  the  habit 
of  straying,  or  known  to  be  liable  to  stray 
upon  the  track,  it  is  the  duty  of  the  com- 
pany to  use  the  utmost  vigilance  to  keep 
them  oflf,  and  in  all  such  places  to  erect 
cattle-guards,  put  up  fences,  or  station 
watchmen  for  that  purpose ;  and  a  failure  to 
do  so-  IS  negligence,  renocring  them  liable 
to  passengers  for  all  injuries  occasioned 
thereby.  Wright  v.  Pa.  R.  R.  Co.,  3  Pitts- 
burgh, 116.  1869.  See,  also,  Cumberton  v. 
Irish  North  Western  R'y  Co.,  3  Irish  Re- 
ports (Common  Law),  603.     1869. 

40G.  Teiim  at  crossing.  At  the  intersec- 
tion of  a  railway  and  highway,  the  railroad 
company  placed  a  gate  consisting  of  a  pole 
about  thirty-five  feet  long,  which,  when 
trains  were  passing,  was  swung  from  one 
side  of  the  highway  to  a  post  on  the  other. 
As  a  train  was  approaching  the  crossing,  a 
heavy  runaway  team  dashed  against  the 
pole  which  was  swung  across  the  highway, 
and  broke  it  or  loosened  it  from  its  fasten- 
ing. The  pole  swung  obliquely  across  the 
track  and  the  whole  or  a  part  of  it  was 
driven  into  one  of  the  cars  which  had  not 
slackened  its  speed.  Held,  in  an  action 
against  the  company  by  a  passenger  in  the 
car  for  injuries  received  from  the  pole,  that 
evidence  of  the  above  facts  would  warrant 
a  jury  in  finding  that  the  accident  was 
caused  by  the  defendant's  negligence.  Tyr- 
rell V.  Eastern  R.  R.  Co.,  Ill  Mass.,  546. 
1873.  "^ 

3.  liunning  off  the  track. 

407.  Burden  of  proof.  "Where  the  train 
oversets  or  the  wheel  or  axle  of  a  car  breaks 
such  fact  is  prima  facie  evidence  of  neglect 
on  the  part  of  the  railway  company.  Balti- 
more and  Ohio  R.  R.  Co.  v.  Noell,  33  Grattan 
(Va.),  894,  1879;  Baltimore  and  Ohio  R.  R. 


Co.  V.  Wightman,  39  Grattan  (Va.),  4.'51,. 
1877;  Peoria,  Pelcin  and  Jacksoiyville  R.  R. 
Co.  V.  Reynolds,  88  111.,  418,  1878;  31  Amer. 
R'y  Rep.,  324 ;  Stevens  v.  European  and  North 
American  R'y,  66  Me.,  74, 1876;  19  Amer.  R'y 
Rep.,  48;  Flannery  v.  Waterford  and  Lim- 
erick R'y  Co.,  11  Irish  Reports)  Common 
Law),  30,  1877;  Bird  v.  Great  Nortliem  R'y 
Co.,  4  Hurlstone  &  Norman  (Exchequer),  842, 
1858;  George  v.  St.  Louis,  Iron  Mt.  and 
Southern  R'y  Co.,  34  Ark.,  613, 1879;  1  Anier. 
&  Eng.  R.  R.  Cases,  394 ;  Denver,  South  Park 
and  Pacijic  R'y  Co.  v.  Woodward,  4  Colo.,  1, 
1877. 

408.  Evidence.  In  an  action  by  a  passen- 
ger to  recover  damages  for  personal  injuries 
occasioned  by  running  off  the  track,  evi- 
dence that  the  train  on  which  the  accident 
occurred,  and  of  which  witness  was  con- 
ductor, had  run  off  the  track  seven  or  eight 
times  vtithin  a  month  before  the  accident,  is 
admissible.  Mobile  and  Montgomery  R.  R. 
Co.  i>.  Ashcraft,  48  Ala.,  15,  1873;  Same  v. 
Same,  49  Ala.,  305,  1873. 

409.  Jumping  from  car.  A.,  a  passenger, 
was  awakened  in  the  night  by  a  jar,  caused 
by  the  train  being  thrown  from  the  track. 
Perceiving  that  the  car  was  being  dragged 
over  the  sleepers,  he  left  his  seat  and,  follow- 
ing an  employe  of  the  company,  jumped 
from  the  platform  and  was  injured.  The 
car  was  dragged  but  a  short  distance  beyond 
the  point  where  A.  jumped,  and  all  the 
other  passengers  who  remained  in  the  cars 
escaped  unhurt.  The  derailment  of  tlie 
train  was  caused  by  the  decayed  conililion 
of  the  ties.  In  an  action  by  A.  ngains't  the 
company  to  recover  damages  for  his  injury, 
the  court  left  the  question  to  the  jury 
whether  he  had  jumped  from  apprehension 
of  danger  which  did  not  exist,  or  under  cir- 
cumstances making  it  a  reasonable  act  of 
prudence  on  his  part,  instructing  them  that 
in  the  former  event  he  could  not  recpver, 
but  that  in  the  latter  event  he  might.  Held, 
that  this  was  not  error.  Pittsburgh,  Buffalo 
and  Western  R.  R.  Co.  v.  Rohrman,  12 
Amer.  &  Eng.  R.  R.  Cases  (Pa.),  176.     1883. 

410.  —  If  a  passenger,  alarmed  by  the  peril 
apparently  occasioned  by  the  derailment, 
but  acting  as  a  person  of  ordinary  prudence- 
would  in  like  circumstances  in  endeavoring 
to  escape,  goes  to  the  platform  of  the  car. 
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and  jumps  off,  or  -was  jolted  off  by  the  car's 
motion,  or  pushed  or  crowded  offi  by  fellow- 
passengers  in  the  excitement  of  the  mo- 
ment, any  injury  occasioned  by  fright,  or 
by  striking  the  ground,  would  be  directly 
traceable  to  the  derailment  as  its  primary, 
proximate,  responsible  and  judicial  cause. 
Smith' V.  St.  Paul,  Minneapolis  and  Mani- 
toba Ry  Co.,  30  Minn.,  169, 1883;  9  Amer.  & 
Eng.  e'  R.  Gases,  263. 

411.  Wrongful  act  of  trespasser.  Assum- 
ing it  is  prima  /ucie  evidence  of  negligence 
in  a  railway  company  that  a  train  has  got  ofiE 
the  line,  such  evidence  is  entirely  rebutted 
by  proof  that  the  accident  arose  from  the 
wilful  and  wrongful  act  of  a  stranger.  Lateh 
v.  Bumner  R'y  Go.,  3  Hurlstone  &  Norman 
(Exchequer),  930,  American  Reprint ;  27  Law 
Journal  (Exch.),  155.     1858. 

XII.  Joint  occupation   of    eailwats 

AND   CONNECTING   LINES. 

1.  Connecting  lines. 

412.  Liability  of  the  company -selling  the 
ticket.  The  plaintiff  purchased  a  ticket  at 
the  Paddington  station  of  the  Great  Western 
R'y  Co.,  and  paid  one  fare  for  his  convey- 
ance from  thence  to  Milford,  in  Pembroke- 
shire. The  line  of  tlie  Great  Western  R'y 
Co.  terminates  a  short  distance  beyond 
Gloucester,  and  the  line  from  thence  to  Mil- 
ford  belongs  to  the  South  Wales  R'y  Co.  By 
arrangement  between  the  two  companies, 
the  lines  are  worked,  and  the  fares  paid  by 
the  passengers  apportioned,  between  them. 
The  plaintiff  was  conveyed,  in  the  same  car- 
riage which  he  entered  at  Paddington, 
towards  Milford,  and  after  the  train  had 
passed  on  to  the  line  of  the  South  Wales  R'y 
Co.  it  came  into  collision  with  a  locomotive 
engine,  left  on  that  line  by  the  servants  of 
the  South  Wales  R'y  Co.  There  was  no  neg- 
ligence on  the  part  of  the  driver  of  the  train. 
Held,  in  the  exchequer  chamber,  that  the 
Great  Western  R'y  Co.  was  responsible  to 
the  plaintiff,  since,  under  the  circumstances, 
there  was  an  implied  contract  on  its  part 
that  it  would  use  reasonable  care  to  main- 
tain the  whole  line  from  Paddington  to  Mil- 
ford in  a  condition  fit  for  traffic.     Great 


Western  R'y  Co.  v.  Blake,  7  Hurlstolie  & 
Norman  (Exchequer),  987.  1863.  See,  also, 
Horn  V.  North  British  R'y  Co.,  5  Scotch 
Session  Cases  (4th  series),  1055.     1878. 

413.  —  Ordinarily  the  first  company  sell- 
ing a  ticket  over  connecting  lines  of  railway 
will  be  deemed  the  agent  of  the  subsequent 
carriers,  and  not  liable  for  injuries  sustained 
upon  such  connecting  lines.  Nashville  and 
Chattanooga  R.  R.  Co.  v.  Sprayberry,  8 
Baxter  (Tenn.),  341.  1874.  The  ^rst  com- 
pany may  bind  itself  for  the  entire  route, 
but  the  mere  sale  of  the  ticket  does  not  have 
this  effect.  Jb.;  Hartan  v.  Eastern  R.  R. 
Co.,  114  Mass.,  44.     1873. 

2.    Two  companies  using  same  trade. 

414.  Control  of  cars.  One  carrier  is  not 
liable  for  an  injury  to  a  passenger  upon 
One  of  its  cars,  of  which  another  carrier  is 
the  exclusive  bailee.  Smith  v.  St.  Louis  and 
San  Francisco  R'y  Co.,  9  Mo.  App.,  598. 
1881. 

415.  Evidence ;  presumption.  A  train  of 
the  defendant,  whilst  stationary  on  its  rail- 
way, was  run  into  by  another  train.  The 
train  in  fault  was  the  rlioving  and  not  the 
stationary  train.  Several  railway  companies 
had  "running  powers  "  over  the  part, of  the 
defendant's  line  on  which  the  collision  oc-' 
ourred,  and  no  evidence  was  given  as  to 
whether  the  moving  train  belonged  to  or 
was  under  the  control  of  the  defendant. 
Held,  that  in  the  absence  of  evidence  to  the 
contrary  it  must  be  presumed  that  the  train 
which  caused  the  accident  belonged  to  or 
was  under  the  control  of  the  defendant. 
Ayles  V.  Southeastern  R'y  Co.,  Law  Reports, 
3  Exchequer  Cases,  146.     1868. 

416.  Leased  lines.  Where  a  railway 
company  leases  to  another  company  the 
right  to  pass  over  a  portion  of  its  line,  the 
lessor  company  controlling  the  trains  and 
motive  power  on  such  leased  line,  the  lessor 
is  liable  for  an  injury  to  a  passenger  of  the 
lessee  who  is  injured  by  the  negligence  of 
the  employes  of  the  lessor.  Wabash,  St. 
Louis  and  Pacific  R'y  Co.  v.  Peyton,  106  111., 
534.     1883. 

417.  —  The  N.  Compa,ny  had  statutory- 
authority  to  run  over  a  portion  of  the  de- 
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f  endant's  line,  paying  a  certain  toll  to  defend- 
ant. The  signals  at  the  point  of  junction 
between  the  two  lines  were  under  the  con- 
trol of  the  defendant.  Owing  to  the  serv- 
ants of  the  N.  Company  negligently  disobey- 
ing these  signals,  a  train  of  the  N.  Company 
ran  into  a  train  of  the  defendant  in  which 
the  plaintiff  was,  causing  him  damage. 
Thpre  was  no  negligence  on  the  part  of  any 
of  the  defendant's  servants.  In  an  action 
for  injuries  sustained,  brought  by  the  plaint- 
iff against  the  defendant,  held,  that  he  was 
not  entitled  to  recover.  Wright  v.  Midland 
R'y  Co.,  Law  Reports,  8  Exchequer  Cases, 
137,  1S73|  5  Eng.  (Moak).  833. 

418.  Liability  of  one  company  for  acts 
of  anotlier.  Where  a  railway  company, 
operating  its  own  road  in  its  own  name,  con- 
tracts with  another  company  to  make  up  its 
train  in  the  depot  of  the  latter,  the  former 
company  is  liable  for  an  injury  to  a  passen- 
ger occurring  on  its  train  while  being  made 
up  by  the  servants  of  the  latter,  and  it  makes 
no  difference  that  the  servants  were  em- 
ployed and  paid  by  the  latter  company. 
Hannibal  and  St.  Joseph  B.  R.  Co.  v.  Mar- 
tin, 11  Bradwell  (111.),  3S6.     18S3. 

419.  —  The  plaintiff  was  a  passenger  by 
the  defendant's  railway,  to  be  carried  from 
Y.  to  T.  To  reach  T.  it  was  necessary  to 
travel  over  a  line  belonging  to  another  com- 
pany. While  passing  over  the  latter  line  the 
train  in  which  the  plaintiff  was  came  into 
collision  with  a  bullock,  which  had  strayed 
on  to  the  line  from  an  adjoining  field  by 
breaking  through  the  fence.  The  fence  was 
in  fact  defective,  but  had  been  lately  re- 
paired, and  was  in  apparently  good  condition. 
The  plaintiff,  being  injured  by  the  collision, 
sought  to  recover  damages  from  the  defend- 
ant. Held,  that  the  contract  having  been 
made  with  the  defendant,  it  was  the  proper 
party  to  be  sued.  Buxton  v.  North  Eastern 
B'y  Co.,  Law  Reports,  3  Queen's  Bench 
Cases,  549.  1868.  See,  also,  Thomas  v. 
Jthymney  B'y  Co.,  Law  Reports,  5  Queen's 
Bench  Cases,  238,  1870 ;  Same  v.  Same,  Law 
Reports,  6  Queen's  Bench  Cases,  203,  1871. 

420.  Motive  power  furnished  by  another 
company.  Where  two  or  more  companies 
establish  a  connecting  line  and  contract  to 
carry  a  passenger  to  the  terminus  of  said  line, 

.  the  terminal  carrier  is  liable  to  him  as  a  com- 


mon carrier,  although  his  injury  may  have 
arisen  from  the  neglect  of  another  with 
whom  it  has  contracted  for  motive  power. 
Keep  V.  Indianapolis  and  St.  Louis  B.  B. 
Co.,  3  McCrary  (U.  S.  C.  C),  303;  Same  v. 
Same,  9  Federal  Reporter,  625.     1881. 

421.  —  A  corporation  furnishing  motive 
power  to  a  railway  company,  but  not  acting 
or  chartered  to  act  as  a  common  carrier,  ia 
not  bound  to  use  more  than  ordinary  skill 
and  diligence  wliioh  its  employment  needs, 
and  is  only  liable  for  direct  negligence  and 
unskilfulness.    lb. 

422.  —  A  common  carrier  i^  liable  to  a 
passenger  whom  it  has  contracted  to  con- 
vey to  a  particular  point  if  he  is  injured 
while  being  so  conveyed  tjirough  the  negli- 
gence or  unskilfulness  of  employes  of  a 
corporation  with  which  such  carrier  has 
contracted  for  motive  power.  Keep  v.  In- 
dianapdlis  and  St.  Louis  B.  B.  Co.,  10  Fed- 
eral Reporter,  454;  8  McCrary  (U.  S.  0.  C), 
303.     1883. 

423.  —  In  such  cases  the  corporation  fur- 
nishing the  motive  power  is  also  liable  to  the 
passenger  if  the  injury  is  sustained  through 
the  direct  negligence  or  unskilfulness  of  its 
employes.    lb, 

3.  Crossings  of  two  railways. 

424.  Collision.  The  failure  to  stop  a  train 
the  proper  time  at  a  level  crossing,  whereby 
a  collision  ensues,  is  negligence,  for  which  a 
passenger  injured  by  the  collision  may  re- 
cover. Graham  v.  Oreat  Western  B'y  Co., 
41  Upper  Cfinada  (Queen's  Bench),  834.    1877. 

XIII.  Feeight  trains. 

425.  Burden  of  proof.  No  legal  presump- 
tion of  negligence  on  the  part  of  a  passenger 
arises  from  the  fact  of  his  being  in  a  car, 
not  intended  for  the  use  of  passengers,  when 
an  accident  happens.  Creed  v.  Pennsylvania 
B.  B.  Co.,  86  Pa.  St.,  189.    1878. 

42C.  —  The  presumption  is  that  a  stranger 
riding  upon  a  freight  train  is  not  legally  a 
passenger,  and  is  not  lawfully  upon  the 
train ;  and  no  liability  for  negligence  can  be 
imposed  upon  the  company  as  to  him,  unless 
the  special  circumstances  of  the  case  rebut 
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this  presumption.  Eaton  v.  Delaware,  Lacka- 
wanna and  Western  iJ.  R  Co.,  57  N.  Y.,  383, 
1874;  7Amer.  R'yRep.,  67. 

427.  —  Railroad  companies  have  the  right 
to  make  a  complete  separation  between  their 
freight  and  passenger  business.  Where  this 
is  done  the  conductor  of  a  freight  train  has 
«uch  general  authority  only  as  is  incidental 
to  the  business  of  moving  freight,  and  no 
power  to  carry  passengers;  and  notice  of 
this  limited  authority  will  be  implied  from^ 
the  nature  and  apparent  division  of  the  busi- 
ness. An  invitation  by  a  conductor  to  a 
stranger  to  ride  upon  a  freight  train  does  not 
create  the  relation  of  passenger.     lb. 

428.  Car  platform.  A  freight  train  on 
•which  the  plaintiff  was  a  passenger,  when 
Bearing  its  destination  at  East  St.  Louis, 
■was  signaled  to  stop,  and  did  stop,  upon  a 
high  trestle  work.  Just  before  the  train 
started  the  plaintiff  went  out  of  the  car  upon 
the  platform,  and,  while  there,  the  train 
started,  with  a  sudden  jerk,  which  caused 
him  to  fall  off  on  the  trestle  work,  and  from 
thence  to  the  ice,  a  distance  of  about  twenty 
feet,  from  whicli  fall  he  received  a  personal 
injury.  If  he  had  remained  in  the  oar  he 
would  have  received  no  injury,  and  it  ap- 
pears that  he  made  no  inquiry  of  the  con- 
ductor whether  it  was  safe  for  him  to  go  out 
or  not,  and  that  he  must  have  known  that 
he  could  not  get  off  at  the  place  where  the 
train  stopped,  and  that  it  vi^ould  soon  reach 
its  destination.  It  was  dark  and  cold  at  the 
time.  Held,  that  it  was  highly  improper  and 
negligent  in  him  to  attempt  to  go  upon  the 
platform  ii  the  dark,  under  such  circum- 
tances,  without  making  any  inquiry  as  to 
the  danger.  Sockford,  Bock  Island  and  St. 
louis  B.  B.  Co.  V.  Coultas.  67  111.,  398. 
1873. 

429.  Contract  limiting:  liability.  A  rail- 
way passenger  took  a  ticket  containing  a 
printed  condition  which  stated  that,  inas- 
much as  the  holder  was  permitted  to  travel 
(as  he  did)  by  a  passenger  carriage  attached 
to  a  goods  train,  the  company  should  be 
reUeved  from  responsibility  for  any  personal 
injury  to  the  plaintiff  consequent  upon,  or 
in  any  way  arising  from,  such  passenger 
carriage  being  attached  to  a  goods  train. 
The  passenger  was  held  bound  by  the  condi- 
tion.   Johnson  v.  Great  Western  and  South- 


ern B'y  Co.,  9  Irish  Reports  (Common  Law), 
108.     1874. 

430.  —  As  a  railway  company,  having  pas- 
senger trains  sufficient  to  accommodate  the 
public,  is  under  no  legal  obligation  to  carry 
a  passenger  on  its  freight  trains,  its  under- 
taking to  do  so,  and  the  extra  care  and 
expense  required  in  such  case,  form  a  suffi- 
cient consideration  for  a  contract  made  with 
a  passenger  restricting  and  limiting  its  lia- 
bility ;  but  the  same  terms  must  be  extended 
to,  and  applied  to,  all  persons  desiring  to  ride 
on  such  trains.  Arnold  v.  Illinois  Central 
B.  B.  Co.,  83  111.,  373.     1876. 

431.  —  drover's  pass.  A  drover  traveling 
on  a  freight  train  for  the  purpose  of  caring 
for  his  stock  on  the  train,  for  which  stock  he 
paid  freight,  received  from  the  company  a 
ticket  called  a  "  stock  pass,"  with  an  indorse- 
ment signed  by  him,  as  follows:  "  In  consid- 
eration of  receiving  this  ticket,  I  voluntarily 
assume  all  risk  of  accidents,  and  expressly 
agree  that  the  company  shall  not  be  liable 
under  any  circumstances,  whether  by  negli- 
gence of  their  agents  or  otherwise,  for  any 
injury  to  my  person,  or  for  any  loss  or  injury 
to  my  property ;  and  I  agree  that  as  for  me, 
in  the  use  of  this  ticket,  I  will  not  consider 
the  company  as  common  carriers,  or  liable  to 
me  as  such."  Held,  in  an  action  for  dam- 
ages for  injury  to  the  person  of  the  drover, 
caused  by  the  negligence  of  the  company, 
that  the  contract  was  invalid.  Held,  also, 
that  the  stock  drover  was  a  passenger  for 
hire,  and  was  not  a  gratuitous  passenger. 
Ohio  and  Mississippi  B'y  Co.  v.  Selby,  47 
Ind.,  471,  18.74;  8  Amer.  R'y  Rep.,  17,7. 

432.  —  Where  a  railway  company  under- 
takes to  convey  a  drover  as  a  passenger  on  a 
freight  car,  its  duty  is  to  so  run  the  train 
that  he  shall  not,  by  its  own  carelessness,  be 
injured.    lb. 

433.  —  Evidence  that  the  plaintiff  had 
continued  since  the  injury  to  make  contracts 
for  the  shipment  of  stock,  and  to  ride  on 
stock  passes  in  the  same  manner  as  at  the 
time  of  the  injury,  is  inadmissible.     lb. 

434.  Degree  of  care  required  of  carrier. 
In  an  action  against  a  railway  company  for 
injuries  received  by  a  passenger  upon  its 
road,  it  is  not  error  for  the  court  to  instruct 
the  jury  "that  a  person  taking  a  cattle- 
train  is  entitled  to  demand  the  highest  pos- 
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sible  degree  of  care  and  diligence,  regardless 
of  the  kind  of  train  he  takes."  Indianapolis 
and  St.  Louis  R.  R.  Cu.  v.  Horst,  93  U.  S., 
291.     1876. 

435.  —  The  rule  of  law,  that  the  standai'd 
of  duty  on  the  part  of  a  carrier  of  passen- 
gers should  be  according  to  the  conse- 
quences that  maj'  ensue  from  carelessness, 
applies  as  well  to  freight  trains  as  to  passen- 
ger trains.  It  is  founded  deep  in  public  pol- 
icy, and  is  approved  by  experience,  and 
sanctioned  by  the  plainest  principles  of  rea- 
son and  justice.    26. 

436.  —  It  is  not  error  to  refuse  to  instruct 
the  jury  that  the  carrier  has  performed  its 
full  duty  when  it  has  f urnislied  a  car  or 
caboose  which  will  run  with  safety  while 
upon  its  road,  but  will  be  unable  to  resist 
the  crash  when  thrown  fro^n  its  track. 
Pittsburgh,  Cincinnati  and  St.  Louis  R.  R. 
Co.  V.  ^ViUiams,  74  Ind.,  462,  1881;  8  Amer. 
«fc  Eng.  R.  R.  Cases,  457. 

437.  —  Under  the  statutes  of  Mississippi 
a  passenger  on  a  freight  train  can  onlj'  claim 
damages  for  gross  negligence.  §  1054,  Code 
1880.  Perkins  v.  Chicago,  St.  Louis  and 
New  Orleans  R.  R.  Co.,  60  Miss.,  726.    1883. 

438.  —  A  freight  train,  with  a  caboose  at- 
tached, in  which  passengers  may  ride,  is  a 
freight  train,  and  not  a  train  "  intended  for 
passengers  and  freight "  within  the  meaning 
of  the  statute.     lb. 

439.  Drovers.  The  presumption  of  law  is 
that  persons  riding  upon  trains  of  a  railroad 
which  are  palpably  not  designed  for  the  car- 
riage of  persons  are  not  lawfully  there,  and 
if  they  are  permitted  to  be  there  by  the  con- 
sent of  the  carrier's  employes,  the  presump- 
tion is  against  the  authority  of  the  emplo}'es 
to  bind  the  carrier  by  such  consent.  But 
such  presumption  may  he  overthrown  by 
special  circumstances ;  and  where  the  com- 
pany would  derive  a  benefit  from  the  pres- 
ence of  drovers  upon  its  cattle  trains,  and 
may  have  allowed  its  employes  upon  such 
trains  to  invite  or  permit  drovers  to  accom- 
pany their  cattle,  the  presumption  against  a 
license  to  the  person  thus  carried  mny  be 
overthrown.  Waterbury  v.  New  York  Cen- 
tral and  Hudson  River  R.  R.  Co.,  17  Federal 
Reporter,  671.    1888. 

440.  Riding  In  freight  car'.  The  owner 
of  certain  horses  and  goods  destined  for  the 


village  of  L.  shipped  them  in  a  common  box 
car  of  the  defendant,  which  was  to  run  on 
defendant's  line  to  A.,  and  thence  on  its 
branch  road  to  L.,  and  plaintiff,  who  was 
employed  by  the  owner  to  accompany  him 
and  aid  in  taking  care  of  the  property,  rode 
witli  it  in  the  box  car  to  A.,  with  the  knowl- 
edge and  consent  of  the  conductor  who  ran 
the  train  to  that  point.  Such  conductor  in 
fact  received  fare  for  plaintiff's  ride  from  A. 
to  L.  (which  was  not  in  his  run),  though  he 
had  no  authority  to  do  so.  Some  hours 
after  the  arrival  of  the  oiir  at  A.,  wlien  the 
train  of  which  it  was  then  a  part  was  about 
starting  for  L.,  plaintiff  went  into  the  car 
without  the  knowledge  or  consent  of  the 
conductor  or  other  persons  in  charge  of  that 
ti-ain,  and  without  doing  anything  to  bring 
the  fact  to  their  attention  before  the  acci- 
dent complained  of.  Before  tlie  train 
started  the  car  was  locked  by  one  of  defend- 
ant's employes;  and  afterwards,  while  in 
motion,  goods  therein  took  fire  througli  de- 
fendant's alleged  negligence,  and  plaintiff 
was  injured  before  he  could  procure  the 
door  to  be  opened.  Held,  that  defendant 
was  not  chargeable  with  notice  of  plaintiff's 
presence  in  the  box  car  between  A.  and  L. 
merely  by  reason  of  the  knowledge  pos- 
sessed by  the  first  conductor.  Jenkins'v. 
Chicago,  Milwaukee  and  St.  Paul  R'y  Co.,  41 
Wis.,  113.    1876. 

441.  Violation  of  rules.  Where  the  car- 
riage of  passengers  on  freight  trains  is  for- 
bidden by  the  rules  of  the  company,  and 
such  rule  is  known  to  the  passenger,  and  the 
conductor  had  no  authority  to  relax  the  rules 
in  that  respect,  a  passenger  riding  upon  a 
freight  train  cannot  recover  for  an  injury 
caused  by  the  wrecking  of  such  train.  Hous- 
ton and  Tex.  Central  R'y  Co.  v.  Moore,  49 
Tex.,  31.     1878. 

442.  What  constitutes  a  passongor.  The 
plaintiff,  while  traveling  on  a  freight  train 
on  the  defendant's  road,  was  injured  by  a 
collision.  The  defendant  provided  a  sui"- 
geon,  but  there  was  a  conflict  of  testimony 
as  to  the  advice  and  treatment  rendered  the 
plaintiff  by  him.  The  plaintiff  sued  for 
compensation  for  the  injury.  The  only 
question  at  issue  was  the  amount  of  dam- 
ages for  which  the  defendant  was  liable. 
The  court,  in  charging  the  jury,  held,  that  if 
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the  plaintiff  was  on  the  oar  in  which  the  de- 
fendant allowed  people  to  travel,  with  the 
knowledge  of  the  defendant  or  of  any  of  its 
agents,  for  the  purpose  of  bbing  carried,  and 
was  properly  there,  he  was  a  passenger ;  and 
the  defendant  was  bound  to  use  all  fair 
means  in  its  power  to  carry  him  safely. 
Whether  the  plaintiff  had  a  ticket  or  not 
was  immaterial.  The  defendant  is  liable  for 
any  negligence  on  its  part  whereby  the 
plaintiff  was  not  carried  safely.  Secord  v. 
St.  Paul,  Minneapolis  and  Manitoba  SSy  Co., 
18  Federal  Reporter,  ^31.     18S3. 

44.S.  —  In  an  action  for  injuries  received 
by  plaintiff  in  being  thrown  from  the  plat- 
form of  a  caboose  attached  to  a  freight  train 
of  the  defendant,  where  it  appeared  tjiat  the 
company  permitted  passengers  to  be  carried 
on  some  of  its  freight  trains,  and  that  plaint- 
iff went  aboard  not  knowing  that  the  train 
was  not  one  of  those  authoi-ized-  to  cany 
passengers,  and  not  being  advised  to  the  con- 
trary before  going  aboard,  nor  before  re- 
ceiving such  injuries,  but  having  been 
directed  to  the  train  and  permitted  to  go 
aboard  of  it  by  a  person  whom  the  jury, 
from  the  evidence,  might  have  found  to  be 
an  employe  of  the  company,  and  perhaps 
one  of  the  conductors  of  said  train,  held,  that 
upon  these  facts  the  jury  might  find  plaint- 
iff was  lawfully  aboard  such  caboose  as  a 
passenger.  Lucas  v.  Milwaukee  and  St.  Paul 
Jt\y  Co.,  33  Wis.,  41.     1873. 

444,  —  It  appearing  that  the  defendant's 
ticket-office  was  not  opened  for  the  sale  of 
tickets  except  at  or  about  the  time  of  the 
departure  of  regular  passenger  trains,  though 
passengers  were  allowed  to  be  carried  on 
some  freight  trains,  and  it  not  appearing 
that  the  train  came  to  the  passengers'  plat- 
form, nor  that  there  was  anything  in  the 
external  appearance  of  the  caboose  to  indi- 
cate that  it  was  not  adapted  to  the  carrying 
of  passengers,  plaintiff  is  not  chargeable 
with  notice  that  the  train  in  question  would 
not  can-y  him  as  a  passenger,  from  the  fact 
that  it  was  not  brought  to  the  platform,  nor 
from  the  fact  that  the  caboose  was  not  con- 
venient for  passengers,  nor  from  his  knowl- 
edge that  the  ticket-oiBoe  was  not  open  at  or 
about  the  time  of  its  departure,    lb. 

445.  —  The  conductor  of  a  train  is  charged 
with  the  administration  of  the  company's 


rules,  and  if  he  permits  a  passenger  to  ride 
in  a  caboose  attached  to  the  train,  and  an 
accident  occurs  through  the  negligence  of 
the  company,  whereby  the  passenger  is  in- 
jui-ed,  he  may  recover  damages.  Creed  v. 
Pennsylvania  R.  B.  Co.,  86  Pa.  St.,  189. 
1878. 

XIV.  Evidence. 

446.  Burden  of  proof.  When  a  passenger 
is  injured  without  fault  of  his  own,  there  is 
a  legal  presumption  of  negligence  by  the 
carrier,  and  the  burden  to  disprove  it  is  on 
the  carrier.  Pittsburgh  and  ConneUsville  B. 
B.  Co.  V.  Pillow,  76  Pa.  St.,  510,  1874;  Ohio 
and  Memphis  Packet  Co.  v.  McCool,  8  Amer. 
&  Eng.  R.  R.  Cases  (Ind.),  390,  18S2;  Pitts- 
burgh, Cincinnati  and  St.  Louis  B.  B.  Co.  v. 
Williams,  74  Ind.,  '463, 1881 ;  8  Amer.  &  Eng. 
R.  R.  Cases.  457 ;  Bailroad  Co.  v.  Potlard,  33 
Wallace,  341.     1874. 

447.  -^  Upon  proof  of  an  injury  to  a  pas- 
senger, no  presumption  against  either  the 
carrier  or  passenger  arises.  It  is  incumbent 
upon  the  plaintiff  to  go  further  and  show, 
not  simply  the  injury,  but  that  it  was  the 
result  of  some  negligence  of  the  carrier. 
Bailroad  Co.  v.  Mitchell,  11  Heiskell(Tenn.), 
400.     1873. 

448.  —  The  mere  fact  of  a  train  being 
thrown  from  the  track  does  not  make  such 
a  prima  facie  case  as  to  devolve  upon  the 
company  the  burden  of  showing  that  the  in- 
jury "was  occasioned  without  the  least 
negligence ''  upon  its  part.  Heazle  v.  Indian- 
apolis, Bloomington  and  Western  B'y  Co., 
76  111.,  501..    187^. 

449.  —  A  collision  is  prima  facie  evidence 
of  negligence.  Skinner  v.  London,  Brighton 
and  South  Coast  B'y  Co.,  2  Eng.  Law  & 
Equity,  860 ;  15  Jurist,  399.     1850. 

,  450.  Damages.  Where  the  verdict  is  not 
excessive,  and  newly  discovered  evidence 
relates  only  to  the  age  of  the  injured  party, 
and  the  difference  between  the  age  proven 
and  that  sworn  to  by  the  newly  discovered 
witness  is  so  slight  as  hardly  to  authorize  a 
reduction  of  the  damages,  the  new  trial  was 
properly  refused  on  this  ground,  especially 
in  the  absence  of  all  diligence.  Ga.  B.  B. 
Co.  V.  Kicklighter,  63  Ga.,  708;  1879. 
451.  —  It  is  not  competent  for  the  plaintiff 


Y18 


INJURIES  CAUSING  DEATH. 


Evidence. 


to  state  as  evidence  his  estimate  of  the 
amount  of  damages  lie  has  sustained  on  ac- 
count of  the  injuries  received ;  and  the  su- 
preme court  cannot  say  that  suoli  testimony 
vras  harmless,  though  the  jury  returned  a  ver- 
dict for  a  less  amount  than  was  estimated 
by  the  plaintiff.  Ohio  and  Mississippi  Ry 
Co.  V.  Niekless,  71  Ind.,  371.     1880. 

452.  —  In  an  action  by  a  passenger  for  in- 
jury from  collision  on  a  railway,  held,  that 
evideupe  might  be  given  that  one  part  of  his 
business  "  was  dealing  in  land;  that  he  had 
a  quantity  of  land  on  hand,  and  to  show  the 

'  value  of  the  business  and  the  profits  arising 
therefrom."  Pennsylvania  B.  B.  Co.  v. 
Dale,  76  Pa.  St.,  47.    1874. 

453.  Death ;  Identity.  For  the  purpose 
of  showing  that  a  person  who  came  to  his 
death  by  an  accident  on  defendant's  railway 
was  the  plaintiff's  intestate,  plaintiff  was 
permitted  to  show  that  the  deceased  was 
buried  at  the  instance  of  the  superintendent 
of  the  company,  and  •  then  to  inquire 
whether  any  name  was  inscribed  upon  the 
head-board  which  marked  the  place  of 
burial.  Kansas  Paoifio  B'y  Co.  v.  Miller,  2 
Colo.,  443,  1874;  30  Amer.  R'y  Rep.,  315. 

454.  Declarations  of  agent.  The  declara- 
tions or  admissions  of  an  agent  or  employe 
concerning  the  infliction  of  apersonal  injury 
upon  a  passenger,  made  the  same  night,  but 
after  the  injury,  is  not  admissible  against 
the  company.  The  same  rule  applies  to  the 
acts  of  the  agent.  Pittsburgh,  Cincinnati 
and  St.  Louis  B,  B.  Co.  v.  Theobald,  51  Ind., 
246.     1875. 

465.  —  A  conversation  between  the  pliiint- 
iff  and  the  offending  employe,  following  im- 
mediately upon  the  principal  act  complained 
of  and  serving  to  illustrate  its  character, 
held  admissible  in  evidence  as  a  part  of  the 
res  gestae.  Bass  v.  Chicago  and  Northwest- 
ern B'y  Co.,  43  Wis.,  654,  1877;  15  Amer.  R'y 
Rep,,  45. 

456.  Declarations  of  injured  party.  In  a 
suit  against  a  railway  company  for  injuries 
sustained  by  a  passenger  by  falling  or  being 
precipitated  into  a  ditch  when  in  the  act  of 
alighting  from  a  car,  it  is  not  competent  for 
the  plaintiff  to  pi'ove  what  the  party  said 
immediately  afterward,  and  while  being 
helped  out  of  the  ditch,  as  to  the  cause  of 
the  accident,  it  being  no  part  of  the  res 


gestae,  but  a  mere  account  of  a  past  trans- 
action. Cleveland,  Columbus  and  Cincin- 
nati B.  B.  Co.  V.  Mara,  26  Ohio  St.,  185, 
1875;  13  Amer.  R'y  Rep.,  833. 

457.  —  A  passenger  was  injured  in  return- 
ing from  the  smoking  car  to  the  ladies'  car. 
Evidence  of  a  conversation  between  himself 
and  his  mother  before  he  went  to  the  smok- 
ing car  was  admitted.  Held,  that  such  evi- 
donoe  could  not  have  wrought  any  prejudice! 
Downs  V.  New  York  Central  B.  B.  Co.,  56  N, 
Y.,  664.     1874. 

458.  —  In  a  suit  against  a  railway  com- 
pany for  injury,  wliich  tile  plaintiff  alleged 
he  had  received  while  a  passenger,  from  the 
negligent  and  wrongful  management  of  its 
train,  his  expressions  indicating  pain,  uttered 
after  the  alleged  injury,  are  admissible  in 
evidence  as  part  of  the  res  gestae.  Whether 
his  suffering  was  real  or  feigned  was  a  ques- 
tion for  the  jury.  Houston  and  Texas  Cen- 
tral B.  B.  Co.  V.  Shafer,  54  Tex.,  641,  188U 
6  Amer.  &  Eng.  R.  R.  Cases,  431. 

45!).  —  Exclamations  of  pain  should  be 
excluded  from  evidence  in  an  action  for  per- 
sonal injury,  where  tliey  were  made  at  a 
medical  examination  conducted  after  tlie 
controversy  arose,  for  the  purpose  of  obtain- 
ing testimony  and  not  for  treatment.  Grand 
Bapids  and  Indiana  B.  B.  Co.  v.  Uuntley, 
88  Mich.,  687.     1878. 

460.  Defective  roadway  and  machinery. 
Where,  the  testimony  had  already  been 
introduced  in  an  action  for  damages  for 
injuries  caused  by  a  railway  accident,  to 
the  effect  that,  in  the  vicinity  of  the  place  of 
the  accident,  the  ties  were  in  a  bad  condi- 
tion and  rotten,  the  further  testimony  of 
another  witness,  tliat  he  knew  there  were 
rotten  ties  in  the  track  at  a  distance  of  more 
than  fifteen  rods  from  the  point  where  the 
accident  occurred,  was  admissible.  Allison  ^^ 
Chicago  and  Northwestern  B'y  Co.,  43  la., 
274.     1875. 

461.  —  Proof  that  the  injury  occurred 
from  the  breaking,  giving  way  or  improper 
working  of  the  vehicle  or  any  of  the  ma- 
chinery or  appliances  employed  in  carrying 
the  passengers  makes  a  prima  facie  case  of 
negligence  on  the  part  of  the  carrier.  Wilson 
V.  Northern  Paoiflo  B.  B.  Co.,  26  Minn.,  378. 
1879. 

462.  —  Evidence  that  other  parts  of  the 
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track  are  in  bad  condition  is  not  admissible 
in  an  action  for  an  injury  caused  by  a  broken 
rail.  Louuville  and  Nashville  R.  R.  Co.  t\ 
Fox,  U  Bush  (Ky.),  495,  1875;  14  Amer.  R'y 
Eep.,  3W;  Grand  Rapids  and  Indiana  R.  R. 
Co.  V.  Huntley,  Si.  Mich.,  537,  1878. 

4Q3.  —  It  appeared  that  at  the  time  of  ttie 
accident  one  of  the  cars  turned  over ;  that 
that  car  had  no  guard  chains  connecting  fhe 
truck  with  the  body  of  the  car,  such  as  are 
usually  attached  to  keep  the  wheels  in  line  of 
motion ;  and  that  one  side  of  the  truck  being 
then  raised,  fell  back  on  the  track,  and  in  so 
falling  caused  the  alleged  injury.  Plaint- 
iff claimed  that  if  there  had  been  chains  on 
the  car,  the  truck  would  not  have  fallen 
back,  and  that  the  defendant  was  negligent 
in  not  having  them  thei-e.  The  conductor 
of  the  train,  who  was  looking  at  the  car 
when,  it  went  over,  was  introduced  as  a 
witness,  and  asked  if  it  was  his  opinion  that 
if  there  had  been  chains  on  the  car  the  ac- 
cident would  have  happened,  and  he  replied 
that  if  the  chains  had  been  strong  enough, 
and  so  attached  as  to  have  held  the  trucks 
to  the  car,  they  would  have  done  so.  He 
was  then  asked  if  it  was  his  opinion  that  if 
such  chains  had  been  on  the  car  as  were 
subsequently  put  on  when  the  car  was  re- 
paired, they  would  have  held  the  truck  to 
the  car,  and  he  answered  that  they  would 
not.  Held,  that  the  testimony  was  not  ad- 
missible as  that  of  an  expert,  but  that  as  it 
was  not  to  the  prejudice  of  the  defendant, 
there  was  no  error  in  its  admission  upon 
which  defendant  could  sustain  exceptions. 
Bixby  V.  Montpelien  and  St.  Johnsbury  R.  R. 
Co.,  49  Vt.,  133.     1876. 

464.  —  An  experienced  conductor  is  pre- 
sumed to  know  whether  ties  are  fit  for  use. 
Grand  Rapids  and  Indiana  R.  R.  Co.  v. 
Huntley,  38  Mich.,  537.     1878. 

465.  —  Where,  in  an  action  to  recover 
damages  sustained  by  the  plaintiff  by  reason 
of  the  failure  of  the  defendant  to  keep  its 
track  in  repair,  it  was  in  evidence  that  the 
cars  of  the  defendant  ran  off  the  track  be- 
tween A.  and  B.,  which  points  were  twenty- 
five  miles  apart,  held,  that  evidence  was 
admissible  to  show  that  the  witness  had 
passed  over  the  same  road  two  days  before 
the  plaintiff  received  the  injury,  and  that,  at 
some  point  on  the  road,  witness  had  felt  a 


severe  jar,  and  that,  on  the  day  the  cars  ran 
off,  witness  was  in  the  cars,  and  predicted 
that,  at  a,  point  ahead,  the  passengers  would 
feel  a  sevei-e  jar,  and  that  the  prediction  was 
verified,  although  the  point  at  which  the 
jar  occurred  was  not  shown  to  be  the  point 
at  which  the  cars  ran  off.  Hedges  v.  Wil- 
mington and  Weldon  R.  R.  Co.,  73  N.  C,  558. 
1875. 

46S.  Expiilsion  from  car.  In  an  action 
for  damages  agiainst  a  railroad  company  for 
ejecting  a  passenger  from  a  train  at  a  station 
short  of  that  for  which  she  had  ])rocured  a 
ticket,  evidence  offered  by  the  defendant  to 
prove  a  regulation  of  the  company  forbid- 
ding such  train  to  stop  at  the  station  to 
which  the  ticket  had  been  purchased,  when 
such  regulation  was  not  set  up  in  the  answer, 
was  properly  rejected  as  not  relevant  under 
the  issues  made  by  the  pleadings.  Hicks  v. 
Hannibal  and  St.  Joseph  R.  R.  Co.,  68  Mo., 
829.     1878. 

467.  —  It  is  competent  for  a  party  who 
has  been  forcibly  ejected  from  a  train,  in  a 
suit  for  damages  therefor,  to  prove  wliat 
was  the  state  of  his  health  and  the  condi- 
tion of  his  clothing  shortly  after  the  expul- 
sion, as  tending  to  show  the  character  of 
the  treatment  he  received  from  the  em- 
ployes and  the  danger  to  which'  he  was  sub- 
jected by  reason  of  his  sickness  and  expos- 
ure ;  but  his  own  statements  to  a  witness  as 
to  such  condition  of  his  clothing  and  what 
caused  it  are  not  admissible.  Indianapolis, 
Peru  and  Chicago  R'y  Co.  v.  Anthony,  43 
Ind.,  183.     1873. 

468.  —  belief  of  conductor.  Evidence 
on  the  part  of  the  conductor  that  at  the 
time  he  ejected  plaintiff  he  believed  that 
he  had  not  surrendered  a  ticket  entitling 
him  to  be  carried,  also  that  he  believed 
it  to  be  his  duty  to  put  plaintiff  off  if  he 
did  not  pay  his  fare,  is  competent  upon  the 
question  of  damages,  where  punitive  dam- 
ages are  claimed.  Yates  v.  New  York  Cen- 
tral and  Hudson  River  R.  R.  Co.,  67  N.  Y., 
100,  1876;  15  Amer.  R'y  Rep.,  137. 

469.  Husband  and  wife;  declarations. 
Where  husband  and  wife  were  traveling  to- 
gether on  a  railroad,  and  slie  was  injured, 
his  narration  of  how  the  injury  occurred, 
made  in  response  to  an  inquiry  by  a  third 
person,   not  under  such  circumstances    as 
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called  on  her  to  respond  to  the  narration,  i"i 
not  evidence  against  lier  in  an  action  by  her 
to  recover  for  the  injury.  Keller  v.  Sioux 
City  and  St.  Paul  B.  R.  Co.,  27  Minn.,  178. 
1880. 

470.  Other  accidents.  In  an  action 
against  a  railroad  company  to  recover  dam- 
ages for  an  injuiy  sustained  by  one  of  its 
passengers  in  consequence  of  alleged  negli- 
gence on  the  part  of  the  company,  evidence 
of  another  accident  having  occurred  at  the 
same  place,  under  similar  circumstances,  is 
inadmissible.  Davis  v.  Oregon  and  Califor- 
nia R.  R.  Co.,  8  Oreg.,  173.     1879. 

471.  Physicians.  Where  the  inquiry  is  as 
to  the  extent  of  personal  injuries,  a  physician 
may  be  called  as  an  expert  to  testify  con- 
otrning  them,  giving  his  opmion  based  upon 
a  personal  examination  of  the  party  as  vi^ell 
as  upon  statements  made  by  such  party,  as 
to  his  present  condition,  feeling  and  pains, 
and  may  also  give  in  evidence  such  state- 
ments. Atchison,  Topeka  and  Santa  Fe  R. 
R.  Co.  V.  Frazier,  37  Kans.,  463,  1882;  8 
Amer.  &  Eng.  R.  R.  Ca^es,  73. 

472.  —  But  the  physician  may  not  testify 
as  to  what  the  party  said  in  respect  to  the 
past  history  of  the  case  and  the  cause  or  du- 
ration of  the  injury;  neither  can  he  give 
an  opinion  based  partially  upon  his  per- 
sonal examination  and  partially  upon  vfhat 
the  party  told  him  in  reference  to  the 
past  history  of  the  case,  and  also  upon 
statements  of  third  persons  in  the  presence 
of  the  party  in  reference  thereto.    lb. 

473.  —  payment  of  doctor's  bills  by  the 
company.  The  payment  of  the  doctor's  bills 
l^y  the  company  is  not  an  admission  of  lia- 
bility. Weeks  V.  New  Orleans  and  Carrollton 
R.  R.  Co.;  33  La.,  815.    1879. 

474.  Presumption;  payment  of  fare. 
Where  one  is  traveling  by  a  passenger  train 
and  is  not  connected  ^yith  the  railway  com- 
pany, the  legal  presumption  is  that  he  is  a 
passenger  and  traveling  for  a  consideration. 
Creed V.  Pennsylvania  R.  R.  Co.,  86  Pa.  St., 
139.     1878, 

475.  Yortigu.  In  an  action  agaidst  a 
railway  company  for  having  wrongfully 
drenched  the  plaintiflE,  while  a  passenger, 
with  water,  it  being  specially  alleged  that  the 
injury  caused  a  recurrence  of  dizziness  and 
vertigo,  it  was  competent,  Without  pflEering 


medical  testimony  on  the  subject,  to  prove, 
among  instances  of  such  dizziness  after  the 
injury,  the  falling  of  the  plaintiff  upon  a 
sidewalk.  Terre  Haute  and  Indianapolis  R. 
B.  Co.  V.  Jackson,  81  Ind,,  19,  1881;  6  Amer. 
&  Eng.  R.  R.  Cases,  178. 

476.  Wealth  of  parties.  Where  evidence 
was  admitted  concerning  the  plaintiff's  de- 
pendence for  his  support  upon  his  labor,  but 
the  court,  in  laying  down  the  rules  as  to  the 
elements  of  damages,  in  the  instructions  to 
the  jury  omitted  the  dependence  of  the 
plaintiff  upon  his  personal  labor  for  his  sup- 
port, held,  that  the  error,  if  any,  in  admit- 
ting such  evidence  was  cur«d  by  the  charge. 
Maokoy  v.  Missouri  Paciflo  R'y  Co.,  18  Fed- 
eral Reporter,  336.     188.3. 

477.  —  On  the  trial  of  an  action  agninst  a 
street  railway  company  and  the  conductor 
to  recover  for  personal  injuries  for  the  acta 
of  the  servants  of  the  company,  the  court 
received  evidence  of  the  pecuniary  ability 
of  the  company  in  aggravation  of  damages. 
Held,  that  the  admission  of  the  evidence 
was  improper,  as  the  conductor  was  liable 
for  the  judgment,  and  the  evidence  as  to 
him  was  highly  prejudicial.  Chicago  City 
R'y  Co.  V.  Henry,  63  111.,  143,  1871;  6  Amer. 
R'y  Rep.,,365. 

478.  Rules.  In  a  suit  against  a  railway 
company  to  recover  damages  sustained  by  a 
passenger,  through  the  alleged  fault  of  the 
employes  of  the  defendant,  at  the  trial  of 
which  it  was  claimed  that  the  neglect  con- 
sisted in  whole,  or  in  part,  of  a  violation  of 
the  established  rules  of  the  company,  a  book 
containing  the  rules  and  regulations  of  the 
company,  and  intended  for  the  use  of  their 
employes,  to  direct  them  in  the  discharge  of 
their  duties,  is  admissible  in  evidence. 
Hobbsv.  Eastern  R.R.  Co.,  66  Me.,  573, 1870; 
19  Amer.  R'y  Rep.,  310. 

479.  Speed.  Evidence  as  to  the  speed  of 
trains  should  not  be  merely  relative  without 
some  standard  of  rapidity,  but  should,  at 
least  approximately,  show  the  actual  rate, 
and  should  show  that  it  was  unsafe,  before 
the  question  whether  it  was  negligent  can 
be  left  to  the  jury.  Grand  Rapids  and  In- 
diana R.  R.  Co.  V.  Huntley,  88  Mich.,  587. 
1878. 

480.  —  The  speed  of  trains  is  not  a  matter 
for  scientific  testimony,  but  it  cannot  be 


INJURIES  TO  PASSENGERS. 


T21 


Pleading. 


proven  by  the  opinions  of  passengei-s  ob- 
serving only  from  the  inside,  unless  their  ex- 
perience and  observation  is  such  as  to  make 
their  judgment  reliable,     lb. 

481.  —  Ordinary  railway  passengers  are 
not  presumed  to  form  such  habits  of  obser- 
vation as  will  make  their  opinion  as  to  the 
speed  of  trains  reliable.    Jb. 

482.  _  "Whether  the  structure  of  a  rail- 
way is  such  as  to  warrant  fast  travel  is  not 
tU3uaIly  a  question  for  ordinary  witnesses.  lb. 

483.  —  Testimony  as  to  the  cost  of  rolling- 
stock  is  not  relevant  to  the  question  of  im- 
proper speed  in  the  running  of  passenger 
trains.    lb. 

484.  —  Evidence  may  be  admitted  of  the 
rate  of  speed  at  which  a  train  was  run  at  the 
time  of  an  accident  by  comparison  with 
the  speed  of  trains  at  other  times;  so  is, 
^Iso,  evidence  of  the  condition  of  the  track 
at  the  time  of  the  accident,  by  comparison 
With  its  condition  at  other  times.  Ohio  and 
Mississippi  By  Co.  v.  Selby,  47  lad.,  471, 
1874;  SAmer.  R'yEep.,  177. 

485.  Sufficiency.  Judgment  in  favor  of  a 
passenger  permitted  to  stand  under  the  evi- 
dence. Canning  v.  Central  Pacific R.  B.  Co., 
m  Cal.,  166.    1875. 

488.  —  In  an  action  for  an  injury  alleged 
to  have  been  caused  by  the  negligence  of 
the  defendant's  employes,  the  fact  of  such 
negligence,  and  whether  any  fault  of  the 
plaintiff  contributed  to  the  injury,  are  ques- 
tions for  the  jury,  and  where  the  evidence, 
though  conflicting,  tends  to  Support  the  ver- 
dict, the  supreme  court  will  not  disturb  it. 
EvansvUle,  SockpoH  and  Eastern  R'y  Co.  v. 
Harrington,  83  Ind.,  534,  1883;  8  Amer.  & 
Eng.  R.  R.  Cases,  395. 

487.  —  Something  more  must  be  shown 
than  a  probability  that  the  carrier  was  neg- 
ligent ;  there  must  be  some  element  of  moral 
certainty  and  exclusion  of  reasonable  doubt. 
Payne  V.  Forty-Second  Street,  etc.,  R.  R.  Co., 
40N.Y.  Superior  Ct.,  8.     1875.     ' 

XY.  Pleading. 

(See  also  the  various  other  subdivisions  for  questions 
of  pleading.] 

488.  Act  of  God.  In  an  action  by  a  pas- 
senger against  a  carrier  for  negligence, 
where  the  allegations  of  the  petition  are 
each  as  to  involve  the  issue,  it  is'  not  neces- 
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sary  to  plead  specially  that  the  injury  oc- 
curred through  the  act  of  God.  Evidential 
facts  should  not  be  pleaded.  Gillespie  v.  St. 
Louis,  Kansas  City  and  Northern  B'y  Co., 
6  Mo.  App.,  554.     1879. 

489.  Carriage  beyond  station.  In  an  ac- 
tion by  a  passenger  to  recover  damages  for 
being  carried  beyond  the  station  for  which 
he  had  pux-chased  a  ticket,  it  is  necessary 
that  he  aver  in  his  complaint  that  the  train 
upon  which  he  took  passage  was  one  which, 
by  its  running  arrangements,  under  the 
rules  and  regulations  of  the  company, 
should  have  stopped  at  such  station,  or  that, 
by  a  special  contract,,  the  company  had 
agreed  to  carry  him  to  that  station  on  that 
train.  Ohio  and  Mississippi  R'y  Co.  v.  Hat- 
ton,  60  Ind.,  13.     1877. 

490.  Condition  of  track.  The  complaint 
alleged  that  the  defendant  did  not  use  due 
care,  diligence  and  skill  in  carrying  the 
plaintiflE;  but,  on  the  contrary,  the  track  was 
in  bad  condition  and  repair,  and  the  defend- 
ant by  its  servants,  etc.,  negligently,  unskil- 
fully and  carelessly  ran  its  train  of  cars, 
whereby,  etc.  Held,  on  demurrer,  that  the 
allegation  of  the  condition  of  tlie  track  was 
not  too  general.  Held,  also,  that  if  defend- 
ant desired  a  more  particular  description  of 
the  condition  of  the  track,  a  motion  to  make 
the  averment  more  specific  should  have  been 
made.  Ohio  arid  Mississippi  R'y  Co.  v. 
Selby,  47  Ind.,  471,  1874;  8  Amer.  E'y  Rep., 
177. 

491.  Contract  limiting  liability.  A  plea 
Setting  up  an  agreement  of  a  passenger  to 
assume  all  risks  in  consideratiOti  of  a  free 
passage  amounts  to  a  general  issue,  and  is 
not  a  special  issue.  Kimball  v.  Boston,  Con- 
cord and  Montreal  R.  R.  Co. ,  55  Vt..  95.   1883. 

492.  Distinction  as  to  color.  The  allega- 
tion that  a  railway  company  "injuriously 
and  unlawfully  made  a  distinction  on  ac- 
count of  the  color  and  supposed  race  of  the 
plaintiS,  so  as  to  damage  and  actually  dam- 
ajging  her  standing  and  happiness,"  does  not 
state  a  good  cause  of  action.  Redding  v. 
Railroad  Co.,  5  So.  Car.,  67.     1873. 

493.  Evidence.  >  The  plaintiff  averred  that 
he  was  a  passenger,  and  "that  while  the 
train  was  in  rapid  motion,  h'e,  actuated  by  a 
reaisonable  fear  of  the  loss  of  his  life  if  he 
remained  on  the  train,  and  in  view  of  an  ap- 
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parently  unavoidable  collision  with  another 
train  of  the  defendant  on  the  same  track, 
and  impelled  by  ordinaiy  prudence,  jumped 
from  the  train  to  escape  the  collision,  and 
was  injured  by  violent  contact  with  the 
ground,  and  that  immediately  afterwards 
the  trains  collided  with  great  force."  Held, 
that  the  plaintiff  could  not  introduce  evi- 
dence that  he  remained  on  the  cars  and  was 
injured  by  the  collision.  Shepard  v.  New 
Haven  and  Northampton  Co.,  43  Conn.,  54. 
1877. 

494.  Evidence  cannot  be  excluded  by  ad- 
mittingr  nes'ligeucc.  In  an  action  for  dam- 
ages, by  the  children  of  a  party  who  had 
been  killed  by  an  accident  on  a  railway,  the 
defendant,  with  the  view  of  excluding  from 
the  consideration  of  the  jury  evidence  as  to 
the  alleged  culpable  negligence  through 
which  the  accident  occurred,  offered  an 
issue  with  the  admission  that  the  accident 
had  been  caused  by  negligence  for  which  it 
was  liable,  and  putting  to  the  jury  the  ques- 
tion only  of  the  amount  of  damages.  Held, 
that  the  extent  of  wrong  on  the  part  of  the 
defendant  was  a  proper  element  for  the  jury 
to  consider  in  assessing  damages;  and  that 
the  plaintiff  was  entitled  to  the  ordinary 
form  of  issue,  whether  the  death  in  question 
was  caused  by  the  negligence  of  the  com- 
pany. Morton  v.  Edinburgh  and  Glasgow 
R'y  Co. ,  8  Scotch  Session  Cases  (2d  series), 
288.    1845. 

495.  Expulsion  from  car.  Where  the 
complaint  did  not  allege  any  mental  suffer- 
ings of  the  plaintiff,  it  was  error  to  allow  him, 
over  objection,  to  prove  the  delicate  condition 
of  his  wife,  awiting  his  arrival  at  his  destina- 
tion, and  his  consequent  distress  of  mind  on 
her  account.  Indianapolis,  Bloomington 
and  Western  B.  R.  Co.  v.  Milligan,  50  Ind., 
892.     1875. 

490.  Form  of  action.  Where  a  railway 
company  agrees  to  carry  a  passenger  for  hire 
over  its  road,  and  by  its  negligence  an  injury 
results  to  the  passenger,  he  may  sue  upon 
the  contract  or  in  tort,  at  his  election.  Penn- 
sylvania B.  B.  Co.  V.  Peoples,  81  Ohio  St., 
537.     1877. 

497.  Getting  on  wrong  train.  A  passen- 
ger trying  to  get  upon  the  wrong  train  fell 
and  was  killed  in  consequence  of  the  sudden 
movement  of  the  train.    Held,  that  there 


could  be  no  recovery  for  the  passenger'* 
death  as  caused  by  the  wrongful  act,  neglect 
or  default  of  the  company,  on  a  declaration 
alleging  it  to  have  been  the  company's  duty 
to  receive  and  transport  such  passenger  by 
that  train.  Flint  and  Pere  Mai-quette  R'y 
Co.  V.  Stark,  38  Mich.,  714.    1878. 

498.  Husband  and  wife.  The  fortieth 
section  of  the  Common  Law  Procedure 
A<!t,  1853!  which  provides  that  "in  any 
action  brought  by  a  man  and  his  wife 
for  injury  done  to  the  wife,  in  respect  of 
which  she  is  necessarily  joined  as  a  plaint- 
iff, it  shall  be  lawful  for  the  husband 
to  add  thereto  claims  in  his  own  right,"  is. 
permissive  only,  not  imperative.  Brock' 
bank  v.  Whitehaven  Junction  B'y  Co.,  7 
Hurlstone  &  Norman  (Exchequer).  834.  1863. 

499.  Joinder  of  actions;  hnsb.ind  and 
wife;  parent  and  child.  Where  by  means 
of  the  same  negligence  of  one  person,, 
bodily  injuries  are  inflicted  upon  another, 
his  wife  anil  liis  minor  child,  resulting  in 
the  loss  to  him  of  his  wife's  services,  and 
the  expenditure  by  him  of  means  and  labor  in 
healing  and  caring  for  himself  and  his  child, 
all  constitute  but  one  cause  of  action,  and 
may  be  united  in  a  single  paragraph  of  a 
complaint.  But  an  action  for  the  death  of 
the  child  cannot  be  so  joined.  Cincinnati, 
Hamilton  and  Dayton  B.  B.  Co,  v.  Chester, 
57  Ind.,  297.     1877. 

600.  Statute  of  sister  state.  An  action 
for  an  injury  predicated  upon  the  statute  of 
another  state  may  be  brought  in  Tennessee, 
but  the  declaration  must  aver  the  statute 
under  which  it  is  brought.  Nashville  and 
Chattanooga  B.  B.  Co.  v.  Sprayberry,  ft 
Heiskell  (Tenn.),  853,  1874;  80  Amer.  E'y 
Rep.,  55. 

501.  Sufficiency.  A  count  alleging  that 
the  plaintiff  was  in  the  car  of  the  dtjfendant, 
and  was  thrown  therefrom  by  the  careless- 
ness of  the  defendant,  ii  too  general  in  its 
description  of  the  mode  of  the  injury.  Cen- 
tral B.  B.  of  New  Jersey  v.  Van  Horn,  88  N. 
J.  Law,  188.    1875. 

XVI.  General  mattkks. 

602.  Act  of  God.  If  the  road  is  built  of 
earth,  in  the  channel  of  a  watercourse, 
where  it  may  be  swept  away  by  a  great  tor- 
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rent,  the  company  is  negligent.  But,  having 
reference  to  all  the  conditions  of  climate  and 
situation,  and  especially  that  provision  was 
made  for  the  water  that  would  ordinarily 
flow  in  such  watercourse,  the  company  was 
not  wilfully  indifferent  to  consequences  in 
60  constructing  its  road.  Kaunas  Pacific 
E'y  Co.  V.  Lundin,  3  Colo.,  94.    1876. 

503.  —  This  prima  fade  presumption, 
arising  from  the  cars  being  derailed,  may  be 
overcome  by  pi'oof,  to  the  satisfaction  of  tiie 
jury,  that  the  injury  complained  of  resulted 
from  inevitable  accident,  or  from  something 
against  which  no  human  prudence  or  fore- 
sight could  provide.  Philadelphia  and  Read- 
ing R.  B.  Co  V.  Anderson,  94  Pa.  St.,  351, 
1880;  6  Amer.  &  Eng.  R.  R.  Cases,  407. 

604.  —  train  behind  time.  Where  a  train 
of  cars  was  running  three-quarters  of  an 
hour  behind  the  usual,  ordinary  and  adver- 
tised time  for  the  running  of  trains,  and  was 
upset  by  a  sudden  gust  of  wind  which 
crossed  the  track,  but  not  that  portion  of  the 
track  where  the  ti'ain  would  have  been  if 
running  on  time,  whereby  a  passenger  was 
injured,  held,  that  the  injury  complained  of 
was  not  the  natural  result  of  the  train  being 
behind  time,  and  that  the  damages  sustained 
were  too  remote  to  entitle  a  recovery  against 
the  carrier.  McClary  v.  Sioux  City  and 
Pacific  R.  R.  Co.,  3  Neb.,  44.     1873. 

505.  Act  of  third  party.  "While  in  many 
cases  the  mere  fact  of  injury  to  a  passenger 
upon  a  car  raises  the  presumption  of  a  want 
of  care,  as  where  the  injury  results  from 
defective  track,  cars,  machinery  or  motive 
power,  yet  where  a  passenger  in  a  railway 
car  is  injured  by  the  act  of  a  third  party, 
over  whom  the  railway  company  has  no 
control,  the  burden  of  proof  is  upon  the 
passenger  to  show  not  only  that  he  was  not 
guilty  of  contributory  negligence,  but  that 
the  company  was  guilty  of  negligence,  and 
that  thereby  the  injury  was  caused.  Federal 
Street  and  Pleasant  Valley  Ry  Co.  v.  Gibson, 
96  Pa.  St.,  83,  1880;  11  Amer.  &  Eng.  R.  R. 
Cases,  143. 

606.  Car  doors.  The  plaintiff,  a  passen- 
ger by  the  defendant's  railway,  in  getting 
into  a  railway  carriage  at  a  station,  placed 
his  left  hand  on  the  back  of  the  open  door 
to  aid  him  in  mounting  the  step.  There  was 
conflicting  evidence  as  to  whether   there 


was  a  proper  handle  afiSxed  to  the  carriage 
to  the  right  hand  of  the  door.  The  night 
was  dark,  and  the  plaintiff  did  not  see  any 
handle.  He  had  a  parcel  in  his  right  hand. 
Before  he  had  completely  entered  the  car- 
riage the  guard,  without  any  previous  warn- 
ing, closed  the  door,  and  crushed  his  hand 
between  the  back  of  the  door  and  the  door- 
plate.  In  an  action  for  the  injury  thus  sus- 
tained, TieM,  — affirming  the  judgment  of 
the  majority  of  the  court  of  common  pleas, — 
that  there  was  evidence  of  negligence  on 
the  part  of  the  company's  servant,  and  no 
evidence  of  such  contributory  negligence  on 
the  part  of  the' plaintiff  as  to  entitle  the  de- 
fendant to  a  non-suit.  Fordham  v.  London, 
Brighton  and  South  Coast  Ry  Co.,  Law 
Reports,  4  Common  Pleas  Cases,  619.     1669. 

507.  —  The  plaintiff  was  a  passenger  by 
the  defendant's  railway.  At  G.  station  the 
compartment  in  which  the  plaintiff  was  be- 
ing already  fuU,  three  extra  passengers  got, 
in,  notwithstanding  the  plaintiff's  remon- 
strances. At  the  next  station  the  plaintiff 
again  remonstrated,  and  there  being  a  large 
number  of  persons  on  the  platform  and  few 
porters  in  attendance,  the  carriage  door  was 
opened,  and  more  attempted  to  enter  the 
carriage,  but  were  prevented  by  the  plaintiff 
and  the  other  passengers.  After  the  train 
had  moved  on,  the  carriage  door  remaining 
open  all  along  the  platform,  a  porter  slammed 
the  door  to  just  as  it  was  entering  the 
tunnel ;  arid  the  hand  of  the  plaintiff,  in  con- 
sequence, as  he  swore,  of  the  inconveniently, 
crowded  state  of  the  carriage,  was  crushed 
in  the  hinge.  Held,  that,  though  taken 
singly  these  several  circumstances  might 
not  have  been  sufficient  evidence  of  negli- 
gence to  charge  the  defendant,  yet,  com- 
bined, they  showed  such  a  careless  and  im- 
proper mode  of  conducting  the  business  of 
the  company  as  to  justify  the  jury  in  finding 
it  guilty  of  negligence  which  was  a  cause  of 
the  accident.  Jackson  v.  Metropolitan  Ry 
Co.,  Law  Reports,  10  Common  Pleas  Casesy 
49, 1874 ;  11  Eng.  (Moak),  344 ;  Same  v.  Same, 
Law  Reports,  3  Common  Pleas  Division,  135, 
1877 ;  30  Eng.  (Moak),  402.  But  see  Metro- 
politan Ry  Co.  V.  Jackson,  Law  Report?, 
8  Appeal  Cases,  193,  1877;  24  Eng.  (Moak), 
131. 

508.  —  In  an  action  against  the  defendant 
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for  negligence  it  was  proved  that  the  plaint- 
iff, being  a  passenger  on  defendant's  rail-fray, 
got  up  from  his  seat  and  put  his  hand  on  the 
bar  which  passed  across  the  window  of  the 
carriage  with  the  intention  of  looking  out  to 
see  the  lights  of  the  next  station,  and  that  the 
pressure  caused  the  door  to  fly  open,  and  the 
plaintiff  fell  out  and  was  injured.  There 
•was  no  further  evidence  as  to  the  construc- 
tion of  the  door  and  its  fastenings.  The 
Jury  having  found  for  the  plaintiff,  leave 
Using  reserved  td  enter  a  non-suit  on  the 
ground  that  there  was  no  evidence  of  the 
defendant's  liability,  held  by  the  queen's 
bench  and  exchequer  chamber,  that  there 
was  evidence,  and  that  the  verdict  ought  to 
stand.  Gee  v.  Metropolitan  Ry  Co.,  Law 
Reports,  8  Queen's  Bench  Cases,  161 ;  5  Eng, 
(Moak),  169.     1873. 

50!).  —  In  an  action  of  damages  brought 
by  a  passenger  who  had  been  injured  by  a 
fall  from  a  train,  in  consequence  of  the  car- 
riage door  against  which  ho  was  leaning  flj'- 
ing  open,  it  was  proved  that  neither  the 
injured  party  nor  any  one  else  in  the  com- 
partment opened  the  door.  Held,  that  the 
accident  had  been  caused  by  the  fault  of  the 
servants  of  the  defendant  in  failing  to  fasten 
fhedoor,  and  that  the  defendant  was  liable  in 
damages.  Oassidy  v.  North  British  Ry  Co., 
11  Scotch  Session  Cases  (8d  series),  841.  1873. 

510.  —  The  plaintiff,  a  boy  twelve  years  of 
Age,  had  entered  a  third  class  railway  car- 
riage at  night  time,  and  was  about  to  seat 
himself  when  he  placed  his  fingers  on  a  part 
of  the  door.  His  father  was  behind  him 
getting  into  the  carriage,  when  a  porter  vio- 
lently closed  the  door,  which  crushed  the 
plaintiff's  fingers  and  struck  his  father  on 
the  back.  Held,  that  there  was  evidence  of 
negligence  on  the  part  of  the  porter,  which 
was  properly  submitted  to  the  jury,  and  that 
there  was  no  contributory  negligence  on  the 
part  of  the  plaintiff.  Coleman  v.  South  East- 
em  IPy  Co.,  4  Hurlstone  &  Coltman  (Exoh.), 


511.  —  The  door  of  a  carriage,  in  which 
tiie  plaintiff  was  being  carried  as  a  passen- 
ger, on  the  defendant's  railway,  flew  open 
several  times  through  the  negligence  of  the 
defendants.  There  was  room  in  the  car- 
riage for  the  plaintiff  to  sit  away  from  the 
door,  and  the  train  would  have  stopped  at  a 


station  in  three  minutes.  The  plaintiff  shut 
the  door  three  times.  The  door  opened  a 
fourth  time,  and  in  endeavoring  to  shut  it 
again  the  plaintiff  fell  out  and  was  hurt. 
The  train  stopped  at  three  stations  between 
the  tinie  when  the  door  first  opened  and  the 
occurrence  of  the  accident.  Held,  that,  as 
the  inconvenience  that  the  plaintiff  would 
have  suffered  if  he  had  not  shut  the  door 
xvas  slight,  and  the  peril  incurred  in  his 
attempt  to  shut  it  considerable,  the  injury  he 
suffered  was  not  the  necessary  or  natural 
result  of  the  company's  negligence,  and  that 
defendant  was  therefore  not  liable  for  suoli 
injuiy.  Adams  V.  Lancashire  and  Yorkshire 
R'y  Co.,  Law  Roports,  4  Common  Pleas 
Cases,  739.     1-69. 

512.  Cominnnicatlon  hetweeu  passon- 
gors  and  employes  in  cliarg'e  of  train;  stat- 
nto.  The  Regulation  of  Railways  Act,  1S63, 
s.  33,  enacts  that  "every  company  shall  pro- 
vide, and  maintain  in  good  working  order, 
in  evejy  train  worked  by  it  which  carries 
passengers,  and  travels  more  than  twenty 
miles  without  stopping,"  means  of  commuui- 
cation  between  the  passengers  and  the  serv- 
ants of  the  company  in  charge  of  the  train. 
Held,  that  the  section  applies  to  eveiy  pas- 
senger train  which  is  intended  to  travel 
more  than  twenty  miles  without  stopping. 
Btamires  v.  Lancashire  and  Yorkshire  Ry 
Co.,  Law  Reports,  8  Exchequer  Cases,  283;  7 
Eng.  (Moak),  3ii7.     1873. 

518.  Constitutional  law;  oporntlon  of 
trains.  The  statute  requiring  stoppage  of 
trains  five  minutes  at  stations  will  not  be 
held  unconstitutional  unless  it  should  plainly 
appear  that  it  Impairs  some  vested  riglit. 
Oalveston,  Harrisburg  and  San  Antonio  B. 
B.  Co.  V.  Le  Oierse,  61  Tex.,  189.    1879. 

514.  Contractors.  A  passenger  riding 
upon  a  constriiction  train,  upon  a  line  not 
yet  finished,  upon  a  train  controlled  and 
operated  by  a  contractor,  cannot  maintain 
an  action  against  the  railway  company  for 
an  injury  received  while  being  thus  trans- 
ported. Cunningham  v.  International  B. 
R.  Co.,  51  Tex.,  503.     1879. 

516.  —  The  plaintiff,  while  traveling  by 
the  defendant's  railway,  was  injured  by  the 
fall  of  a  girder  through  the  negligence  of 
workmen  employed  by  a  contractor  (uncon- 
nected with  the  defendant)  whilst  placing  it 
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across  the  retaining  walls  of  tlie  railway.  It 
was  proved  that  the  work  in  question  was 
extremely  dangerous,  though  none  of  the 
witnesses  had  ever  known  of  a  girder  fall- 
ing; that  it  was  the  practice,  when  such 
work  was  being  done  over  x-ailways,  for  the 
company  to  place  a  man  to  signal  to  the 
work-people  the  approach  of  a  train;  and 
that  this  precaution  was  not  adopted  on  the 
occasion  in  question ;  but  there  was  no  evi- 
dence that  the  company's  servants  knew  that 
the  girder  was  in  the  course  of  being  moved 
at  the  time  the  train  was  passing,  or  of  tlie 
means  used  by  the  contractor  for  moving  it. 
Held,  upon  a  case  in  which  the  court  were  to 
be  at  lilierty  to  draw,  inferences  of  fact, — 
reversing  the  decision  of  the  court  of  com- 
mon pleas, —  that  as  a  fact  the  defendant  was 
not  guilty  of  negligence,  although  the  evi- 
dence of  negligence  was  such  tliat  it  could 
not  have  been  withdrawn  from  the  jury. 
Daniel  V.  Metropolitan  R'y  Co.,  Law  Reports, 
3  Common  Pleas  Cases,  591.     1868. 

51C.  —  A  railway  company  is  not  respon- 
sible for  injuries  occurring  to  a  passenger 
upon  a  train,  operated  by  construction  coq- 
traotors  on  a  part  of  the  railway  which  has 
not  been  accepted  by  the  company.  Union 
Paeifia  B.  R.  Co.  v.  Hause,  1  Wyoming,  37. 
1871. 

617.  —  employe  of  railway  contractor. 
A  railway  company,  carrying  an  employe  of 
a  contractor,  engaged  in  repairing  its  road, 
to  and  from  his  woi:k,  is  responsible  for  neg- 
lect in  carrying  such  employe.  Torpy  v. 
Gmnd  Trunk  Ry  Co.,  33  Upper  Canada 
(QueeE!s  Bench),  446.  1831. 
>  518.  Degree  of  cure  required  of  carrier. 
The  highest  degree  of  care  and  skill  is  re- 
quired in  the  transportation  of  passengers. 
Railroad  Co.  v.  Varnell,  98  U.  S.,  479,  1878; 
Qcorge  V.  St.  Louis,  Iron  Mt.  and  Southern 
R'yCo.,  34  Avk.,  618,  1S79;  1  Amer.  &  Eng. 
E.  R.  Cases,  294;  Delaware.  Lackawanna  and 
Wefitem  R.  R.  Co.  v.  Dailey,  37  N.  J.  Law, 
526,  1874;  Brunswick  and  Albany  R.  R.  Co. 
V.  Gale,  56  Ga.,  833,  1876;  Baltimore  and 
Ohio  R.  R.  Co.  V.  Wightman,  39  Grattan 
(Va.),  431,  1877;  Maekoy  v.  Missouri  Pacific 
R'y  Co.,  18  Federal  Reporter,  286,  1883; 
Jamison  v.  San  Jose  and  Santa  Clara  R. 
B.  Co.,  55  Cal.,  593,  1880;  3  Amer.  &  Eng. 
E-  R.  Cases,  330 ;  Pittsburgh  and  Coyinells- 


vilk  R.  R.  Co.  V.  Pillow,  76  Pa.  St.,  510, 
1874;  Pennsylvania  Co.  v.  Roy,  103  U.  S., 
451,  1880;  1  Amer.  &  Eng.  R.  R.  Ca,ses,  235. 

519.  —  Railway  companies  fulfil  their 
duty  if  they  furnish  and  operate  their  roads 
in  the  manner  generally  found  and  believed 
to  be  safe  by  prudent  railway,  companies  en- 
gaged in  carrying  passengers.  Grand  Rapids 
and  Indiana  R.  R.  Co.  v.  Huntley,  38  Mich., 
587.     1878. 

520.  —  A  charge  to  the  jury,  that  carriers 
of  passengers  are  "legally  bound  to  exert 
the  utmost  care  and  skill  in  conveying  their 
passengex's  and  are  responsible  for  the  slight- 
est negligence  or  want  of  skilfulness  either 
in  themselves  or  their  servants ;''  that  they 
are  "  bound  to  the  utmost  care  and  sldll  in 
the  performance  of  their  duty ;"  that  the  de- 
gree of  i-esponsibility  to  which  they  are  sub- 
jected is  "not  oi'dinary  care  which  will 
make  them  liable  for  ordinary  neglect,  but 
extraordinary  care  which  renders  them  lia- 
ble for  slight  neglect,"  etc.,  is  too  exacting 
in  its  requirements.  Railroad  companies  are 
only  held  to  the  duty  of  being  prudent  and  to 
tlie  diligence  embraced  by  the  common  j-ules 
of  good  railroad  management.  Micliigan 
Central  R.  R.  Co.  v.  Coleman,  28  Mich., 
410,  1874;  13  Amer.  R'y  Rep.,  59.  See,  alsp, 
Gilson  V.  Jackson  County  Horse  R'y  Co.,  78 
Mo.,  283.     1883. 

521.  — An  instruction  that  "the  defend- 
ant, as  a  carrier  of  passengers  for  hire,  was 
bound,  as  far  as  human  foresight  and  caip 
would  enab^le  it,  to  carry  the  plaintiff  with 
safety,  and  that  its  obligation  to  the  plaintiff 
did  not  cease  until  she  had  aliglited  and  freed 
herself  from  defendant's  oar,  or  until  she 
had  alighted  and  had  reasonable  time  to  free 
herself,"  etc.,  etc.,  is  erroneous,  as  requiring 
too  high  a  degree  of  care.  The  instruction 
requires  the  utmost  care  and  largest  fore- 
sight belonging  to  mankind  as  the  measure 
of  care  wliich  appellant,  by  its  agent,  vras 
bound  to  exercise.  Louisville  R'y  Co.  y. 
Weams,  80  Ky.,  430,  1883;  8  Amer.  &  Eng. 
R.  R.  Cases,  3£)9. 

522. —  The  correct  rule  is  that  a  carrier  of 
passengers  for  hire  must  use  the  utmost  care 
and  skill  which  prudent  men  are  accustomed 
to  use  under  the  circumstances.    lb. 

,523.  —  As  a  carrier  of  passengers,  a  rail- 
road company,  its  officers  and  servants,  are 
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bound  to  exercise  more  than  "  all  ordinary 
and  reasonable  care  and  diligence."  That  is 
to  say,  the  company  will  be  liable  to  passen- 
gers for  injuries  to  them  unless  extraordi- 
nary care  and  diligence  be  used;  and  slight 
neglect  on  the  part  of  tlie  agents  and  serv- 
ants of  the  company  will  be  suflBcient  to  fix 
its  liability.  Crawford  v,  Oa.  R.  B.  Co.,  Q2 
Ga.,  560.    1879. 

624.  —  A  carrier  of  passengers  is  not  an 
insurer,  but  is  held  only  to  the  utmost  care 
and  diligence  of  a  cautious  person.  An  in- 
struction, therefore,  that  a  carrier  was  liable 
for  an  injury  to  a  passenger  from  a  defect  in 
his  vehicle  unless  he  had  used  the  "  greatest 
possible  care  and  diligence  that  was  neces- 
sary "  is  erroneous.  Oilson  v.  Jackson  County 
Horse  R'y  Co.,  13  Amer.  &  Eng.  R.  R.  Cases, 
133;  76  Mo.,  283.     1883. 

625.  —  Where,  for  a  consideration,  a  rail- 
way company  undertakes  to  carry  a  passen- 
ger from  one  point  upon  its  line  to  another, 
there  arises  an  implied  contract  on  the  part 
of  the  company  that  it  has,  for  that  purpose, 
provided  a  safe  and  sufficient  road,  and  that 
its  cars  are  safe  and  trustworthy.  Philadel- 
phia and  Beading  B.  B.  Co.  v.  Anderson,  94 
■Pa.  St.,  851,  1880;  6  Amer.  &  Eng.  R.  R. 
Cases,  407.  ' 

628.  —  Where  a  passenger  is  injured  by 
an  accident  arising  from  a  collision  or  a  de- 
fect in  the  machinery  or  roadway  he  is  re- 
quired, in  the  first  place,  to  prove  no  more 
than  the  fact  of  the  accident  and  the  extent 
of  the  injury.  A  prima  facie  case  is  thus 
made  out,  and  the  burden  is  cast  upon  the 
carrier  to  disprove  negligence.    lb. 

527.  Excursion  train.  A  declaration 
against  a  railway  company  stated  that  the 

;  plaintiff,  at  the  request  of  the  defendant, 
became  a  passenger  in  one  of  its  trains,  to 
be  carried  for  hire ;  that,  through  the  care- 
lessness, negligence  and  improper  conduct 
of   the  defendant,  the  train  in  which  the 

■plaintiff  was  such  passenger  collided  with 
another  train,  whereby  the  plaintiff  was 
injured.  At  the  trial  it  appeared  that  the 
train  in  question  had  been  liired  of  tlie  com- 
pany by  a  benefit  society  for  an  excursion, 
the  ticlcets  for  which  were  sold  and  distrib- 
uted by  the  treasurer  of  the  societj'',  from 
whom  the  plaintiff  purchased  one ;  and  that 

'  the  accident  was  occasioned  by  the  train  in 


which  the  plaintiff  was  running  against  a 
train  standing  at  tlie  station,  it  lieing  tlion 
dark.  Held,  first,  that  the  mere  fact  of  the 
accident  having  occurred  was  prima  facie 
evidence  of  negligence  on  the  part  of  the 
defendant.  Secondly,  that  there  was  evi- 
dence for  the  jury  that  the  plaintiff  was  a 
passenger  to  be  carried  by  the  defendant, 
Skinner  v.  London,  Brighton  and  South 
Coast  B'y  Co.,  5  Welsby,  Hurlstone  and 
Gordon  (Exchequer),  787.    1850. 

528.  Explosion  of  fog  signal.  Where  it 
appeared  that  plaintiff  was  injured  in  the 
eye  by  the  explosion  of  a  fog  signal  upon  tlie 
track,  and  it  did  not  appear  liow  the  signal 
got  upou  tlie  track;  tliat  its  use  at  the  time 
was  wholly  unnecessary;  that  the  omployea 
of  defendant,  called  by  the  plaintiff  aa  wit- 
nesses, knew  nothing  about  it;  that  it  ap- 
peared that  some  third  person  might  have 
obtained  it  from  one  of  defendant's  servants 
and  have  placed  it  there, —  held,  that  a  non- 
suit was  properly  directed.  Joiies  v.  Grand 
Trunk  B'lj  Co.,  45  Upper  Canada  (Queen's 
Bench),  198.     1880. 

529.  Express  jnessciigor.  An  express 
messenger  assumes  tlio  risk  incurred  by 
being  carried  in  a  more  dangerous  place  than 
other  passengers,  but  he  does  not  assume  the 
risk  of  the  negligent  management  of  trains 
by  the  railway  company.  Pennsy'ivania  Co. 
V.  Woodivorth,  20  Ohio  St.,  585.    1875. 

580.  —  Wliero  tliere  is  no  express  exemp- 
tion provided  by  contract,  a  railway  com- 
pany is  liable  for  the  consequences  of  its  own 
or  its  employes'  negligence  to  persons  travel- 
ing upon  its  trains,  as  messengers  of  an  ex- 
press company,  to  the  same  o:j:tent  as  to 
other  passengers,  although  no  charge  is  made 
for  their  fare.  One  temporarily  Hupplying 
the  place  of  a  messenger  stands  in  the  same 
position  with  him,  and  is  entitled  to  the  same 
protection.  Blair  v.  Erie  B'y  Co.,  00  N.  Y., 
813.     1870. 

581.  Fniluro  to  provide  with  seats. 
Semble,  that,  as  a  general  rule,  and  under 
ordinary  circunistunceH,  it  is  the  duty  of  a 
railway  company  to  provide  every  passen- 
ger with  a  seat,  and  tliat,  if  a  passenger, 
exercising  reasonable  care  and  prudence,  is 
injured  in  eonsoquonce  of  the  company's 
neglect  in  this  regard,  the  latter  must  re- 
spond in  damages.     Camden  and  Atlantio 
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i.  R.  Co.  V.  Hoosey,  99  Pa.  St.,  493,  1883; 
«  Anier.  &  Eng.  R.  R.  Cases,  454. 

532.  Failure  to  stop  train.  The  failure, 
through  negligence,  to  stop  a  train  at  a  sta- 
tion to  take  on  a.passenger  who  has  properly 
-applied  for  transportation  will  render  the 
■carrier'  liable  for  the  resulting  damages. 
Houston  and  Texas  Central  B.  B.  Co.  v. 
Band,  9  Amer.  &  Eng.  R.  R.  Cases  (Tex.), 
599.    1883. 

533.  Ferry  boats.  The  want  of  sufHcient 
Jight  and  suitable  guards  on  a  ferry  boat, 
-held,  under  the  facts  of  this  cause,  to  have 
caused  the  death  of  a  passenger.  Holmes 
■V.  Oregon  and  California  B'y  Co.,  G  Sawyer 
(U.  S.  C.  C),  363,  1880;  Same  v.  Same,  5 
Federal  Reporter,  533,  1881. 

534.  Getting  off  between  stations.  If  the 
conductor  of  a  train  agree  to  put  a  passenger 
/oflE  at  a  particular  place  which  is  not  a  sta- 
tion or  regular  stopping  place,  it  would  be 
the  duty  of  the  conductor  to  stop  the  train 
^t  that  place,  so  that  the  passenger  could 
.get  off  in  safety.  This  rule  would  apply  al- 
though the  passenger  had  a  ticket  only  to 
the  last  station  passed  before  reaching  the 
place  at  which  he  was  to  be  put  ofiE.  Western 
B.  B.  Co.  V.  Young,  51  Ga.,  489,  1874;  7 
Amer.  R'y  Rep.,  353. 

535.  —  Under  the  fact8"of  this  case  it  was 
.not  error  in  the  court  to  refuse  to  charge  the 
juiy  "that  if  the  train  slacked  up  so  that  the 
plaintiff  might  have  gotten  safely  off,  it  was 
for  the  plaintiff  to  determine  whether  he 
would  get  off  or  not;  and  if  he  did  get  off, 
and  in  so  doing  was  injured,  he  is  not  en- 
titled to  recover."    lb,. 

53G.  Hand-car,  A  foreman  of  a  section 
acts  beyond  the  scope  of  his  authority  by  ac- 
•cepting  a  person  for  transportation  on  his 
Jiand-car.  Soar  v.  Maine  Central  B.  B.  Co., 
70  Me.,  65.    1879. 

537.  —  To  entitle  an  administratrix  to  re- 
cover for  an  injury  to  her  intestate,  caused 
*y  being  negligently  run  over  by  defendant's 
■train,  while  he  was  on  a  hand-car  at  the  in- 
vitation of  a  section  foreman,  it  must  appear 
that  the  company  was  a  common  carrier  of 
passengers  by  hand-cars.    J6. 

538.  —  It  having  been  decided  that  the 
^negations  of  the  complaint  that  the  plaint- 
iff sat  upon  the  hind  end  of  a  hand-car  with 
his  feet  hanging  down,  under  the  direction 


of  the  person  in  charge  of  the  car,  and  with- 
out being  aware  of  the  danger  of  the  posi- 
tion, did  not  show  negligence'  on  his  part 
contributing  to  an  injury  caused  by  plank 
placed  on  the  defendant's  road  between  the 
rails  being  loose,  warped  and  sticking  up  so 
as  to  hit  his  heels,  additional  facts,  brought 
out  by  the  evidence  on  the  trial,  in  regard 
to  the  dimensions  of  the  car,  the  height  of 
the  platform  on  which  the  plaintiflf  sat 
above  the  road-bed,  and  the  danger  which 
he  would  be  in  from  the  handle  of  the  lever 
with  which  the  car  was  worked,  are  held 
not  to  be  sufficient  to  justify  the  court  in 
taking  the  question  of  negligence  from  the 
jury.  Pool  V.  Chicago,  Milwaukee  and  St. 
Paul  B'y  Co.,  56  Wis.,  337, 1883;  8  Amer.  & 
Eng.  R.  R.  Cases,  360. 

639.  Husband  and  wife.  In  an  action  by 
a  manned  woman  and  her  husband,  against 
a  railway  company,  to  recover  damages  for 
putting  her  off  at  a  wrong  and  improper 
place,  evidence  that  she  was  so  put  off  at 
the  request  of  her  husband,  hiade  without 
her  knowledge,  is  inadmissible.  ~  Baltimore, 
Pittsburgh  and  Chicago  B'y  Co.  v.  Pixley, 
61  Ind.,  33.    1878. 

540.  —  Under  the  statute  (Comp.  L., 
§'4804),  an  action  for  the  personal  sufferings 

.  of  a  married  woman  from  an  injury  re- 
ceived in  a  railway  accident  should  be 
brought  by  the  wife  alone,  and  not  by  the 
husband  and  wife  jointly;  the  statute  super- 
sedes the  common  law  in  this  respect. 
Michigan  Central  B.  B.  Co.  v.  Coleman,  38 
Mich.,  440,  1874;  13  Amer.  R'y  Rep.,  59. 

541.  —  A  judgment  in  assumpsit,  brought 
by  a  husband  and  wife,  on  a\  contract  by  a 
carrier  of  passengers  to  carry  her  safely,  for 
injuries  to  her  while  being  carried,  is  a  bar 
to  another  action  of  assumpsit  on  the  same 
contract,  by  the  busband  alone,  to  recover 
for  the  same  injuries.  Pollard  v.  Bailroad 
Co.,  101  U.  S.,  333.     1879. 

542.  —  A  different  rule  prevails  when  the 
action  is  in  tort  against  the  carrier  for  a 
breach  of  his  public  duty,  except,  perhaps, 
in  states  where,  as  in  New  Jersey,  the  hus- 
band, in  such  an  action,  may  by  statute  add 
claims  in^is  own  right  to  those  of  his  wife, 
lb. 

643.  —  wife  of  an  employe.  The  rule  that 
an  employe  cannot  recover  of  his  employer 
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for  damages  caused  by  the  negligence  of  his 
fellow-servant  does  not  prevent  his  recov- 
ering against  his  master  for  consequential 
damages  by  him  sustaiued  through  an  in- 
jury to  his  wife  from  such  negligence.  Gan- 
non V.  Housatonio  B.  B.  Co.,  113  Mags.,  234. 
1873. 

544.  Iiijnvy  to  person  who  had  previ- 
ously been  injni-ed.  "Where  a  passenger  had 
been  injured  by  the  negligence  of  the  em- 
ployes of  a  railroad  company,  and  while 
suffering  from  the  injury  received  another 
by  an  accident  to  a  train  upon  the  road  of 
the  same  company,  it  was  held  that  he  could 
recover  for  the  latter  injury,  although  a  per- 
son well  and  sound  might  have  suffered  no 
ill  effects  therefrom.  Allison  v.  Chicago  and 
Northwestern  B'y  Co.,  42  la.,  374.     187S. 

545.  —  It  is  no  defense  to  an  action  for 
(Jamages  for  personal  injuries,  that  the 
plaintiff  was  not  in  sound  bodily  health  at 
the  time  the  injuries  were  received.    Jb. 

546.  Insnltlng  lang'iingo.  A  conductor 
on  one  of  defendant's  trains  took  up  from 
plaintiff  and  his  wife  tickets  purchased  by 
them  for  South  Livonia,  telling  them  that 
the  train  did  not  generally  stop  there,  but 
that  it  probably  would  on  that  occasion,  to 
take  in  water.  The  train  did  not  stop  thei-e. 
Subsequently  the  conductor  came  into  the 
oar,  asked  plaintiff  why  he  did  not  get  out, 
and,  in  the  covirse  of  a  discussion  which 
ensued,  used  insulting  language  to  him. 
Held,  that  the  conductor,  in  returning  to 
the  car  and  using  insulting  language  to  the 
plaintiff,  was  not  acting  in  the  discharge  of 
his  duty,  and  that  the  company  was  not  lia- 
ble therefor.  Parker  v.  Erie  B'y  Co.,  5 
Hun,  57.     1875. 

647.  Intoxication  of  pnssongor.  Intoxi- 
cation is  not  such  negligence  per  se  as  will 
prevent  a  party  injured  from  recovering  the 
damages  sustained  by  him  from  the  negli- 
gence of  a  common  carrier.  Holmes  v.  Ore- 
gon and  California  B'y  Co.,  6  Sawyer  (XJ.  S. 
C.  C),  233.    1880. 

548.  —  It  is  the  duty  of  passenger  carri- 
ers to  repress  all  disorderly  and  indecent 
conduct  in  their  cars,  and  persons  guilty  of 
rude  or  profane  conduct  should  be  at  once 
expelled.  Pittsburgh  and  Connellsvitle  B. 
B.  Co.  V.  Pillow,  76  Pa.  St.,  510.     1874. 

649.  —  If  one  voluntarily  becomes  drunk. 


and  consequently  falls  down,  or  lie^  down, 
in  a  state  of  insensibility  on  a  railroad  track, 
so  that  he  is  injured  by  a  passing  train,  he 
cannot  recover  for  injm-ies  so  received,  even 
though  there  may  have  been  negligence  on 
the  part  of  employes  of  the  road.  South- 
western B.  B.  Co.  V.  Hankerson,  (SI  Ga.,  114. 
1878. 

650.  —  Intoxicated  persons  should  not  be 
allowed  on  the  cars,  or,  if  so,  should  he  so 
guai'ded  or  sepai-ated  from  the  orderly  part 
of  the  passengers  as  to  prevent  injury  from, 
them.  Pittsburgh  and  Connellsville  B.  B.  ' 
Co.  V.  Pillow,  76  Pa.  St.,  510.     1874. 

551.  Mail  ngonts.  A  mail  agent  who  is 
transported  by  a  railway  company  under  a 
contract  witli  the  government  to  carry  its 
mail  agents  free  of  charge  m.ay  miiiutai.i  an 
action  against  the  company  to  recover  ilaiu- 
ages  for  injuries  arising  from  negligt'noe. 
Such  action  is  not  founded  on  the  contract 
with  the  government,  but  upon  the  duty 
which  the  law  imposes  upon  the  company.. 
Hammond  v.  Northeastern  B.  B.  Co.,  6  So. 
Car.,  130.     1874. 

6.)2.  —  The  act  of  April  4,  1838,  provides 
' '  That  when  any  person  shall  sustain  personal 
injury  or  loss  of  life  while  lawfully  engaged 
or  employed  on  or  about  the  roads,  works, 
depots  and  premises  of  a  railroad  company, 
or  in  or  about  any  train  or  car  theix'in  or 
thereon,  of  which  company  such  person  is 
not  an  employe,  the  right  of  action  in  all 
such  cases  against  the  company  shall  be  only 
such  as  would  exist  it  such  person  were  an 
employe,  provided  this  section  shall  not 
apply  to  passengers.''  Held,  that  a  route  or 
mail  agent  in  the  employ  of  the  United 
States  postofflce  department,  while  traveling 
on  a  railway  in  the  performance  of  his  du- 
ties, is  not  a  passenger  within  the  meaning 
of  the  act.  Pennsylvania  B.  B.  Co.  v.  Price, 
96  Pa,  St.,  256,  1880;  1  Amer.  &  Eng.  K.  B. 
Cases,  334. 

568.  —  Declaration  in  case  alleged  that 
defendant  was  a  carrier ;  that  the  mails  from 
L.  to  T.,  among  others,  had  been  required  to 
be,  and  were,  carried  by  defendant  in  and 
on  its  railway,  pursuant  to  Stat.  1  and  3"Viot., 
c.  98 ;  that  plaintiff  was  an  officer  of  the  post- 
office  whom  the  postmaster-gcnorul  had 
reasonably  required  defendant  to  carry  and 
convey  in  and  upon  the  carriage  conveying 
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the  saifl  mails,  and  defendant  was  then 
carrying  and  conveying  plaintiff  as  such 
officer  on  the  said  railway,  in  a  carriage  in 
which  the  mails  were,  and  plaintiff,  as  such 
officer,  >vas  lawfully  in  the  said  carriage, 
and  thereupon  it  became  the  duty  of  defend- 
ant to  use  proper  care  and  skill  in  carrying 
and  conveying  plaintiff ;  yet  defendant  did 
not  usa  due  and  proper  care  and  skill  in 
carrying  and  conveying  plaintiff,  but  neg- 
lected so  to  do,  so  that  the  said  carriage  re- 
ceived a  concussion,  whereby  plaintiff  was 
injured,  etc.  Held,  on  demurrer,  that  by 
said  statute  a  duty  was  imposed  on  defend- 
ant to  use  proper  care  and  skill  in  conveying 
plaintiff,  and  that  it  was  liable  to  plaintiff 
for  injury  sustained  by  him  through  neglect 
to  use  such  care  and  skill.  Collett  v.  London 
Q,rid  North  Western  R'y  Co.,  16  Adolphus  & 
ElIislN.  S. ).  984 ; 71  E.  C.  L.,  984, 1851 ;  20 Law 
Jour.  Eep.  (N.  S.),  Q.  B.,  411 ;  6  Eng.  Lay  & 
Equity,  305. 

554.  Making'  up  train.  When  a  pas- 
senger enters  a  car  by  the  invitation  of  an 
employe,  or  in  obedience  of  an  announce- 
ment that  the  cars  are  ready  to  receive  pas- 
sengers, the  relation  of  passenger  and  carrier 
is  created.  Hannibal  and  St.  Joseph  S. 
B.  Co.  V.  Martin,  11  BradweJl  (Ill.J,  386. 
1883. 

655.  Master  and  servant.  An  action  yill 
not  lie  against  a  railway  company,  as  a  car- 
rier of  passengers  for  hire,  at  the  suit  of  a 
master,  for  a  personal  injury  sustained 
■  through  its  negligence  by  his  servant, 
wh6^:eby  the  master  losl;  the  benefit  of  the 
services  of  the  servant,— the  contract  out  of 
■which  arose  the  duty  to  carry  safely  being  a 
contract  between  the  company  and  the  serv- 
ant. Alton  V.  Midland  Rhj  Co.,  19  Common 
Bench  (N.  S.),  213;  115  E.  C.  L.,  313.  1865. 
See,  also,  Berringer  v.  Ch'eat  Eastern  Ry 
Co.,  Law  Reports,  4  Common  Pleas  Division, 
168,  1879;  30  JEng.  (Moak),  466. 

558.  —  apprentice.  A  decoration  in  tort 
alleged  that  the  plaintiff's  apprentice  was  on 
the  defendant's  car  on  a  day  stated,  for  hire 
paid  by  the  apprentice  in  the  absence  of  the 
master;  that  by  the  defendant's  negligence 
m  carrying  the  apprentice,  he  was  injured, 
and  the  plaintiff  thereby  lost  his  services. 
Hekl,  on  demurrer,  that  the  declaration  dis- 
closed  a  good   cause  of    action.     Ames  v. 


Union  R'y  Co.,  117  Mass.,  541, 1875;  6  Amer. 
R'y  Rep.,  360. 

557.  Murder  by  fellow  passenger.  A  rail- 
road company  is  not  liable  for  damages  for 
a  wanton  and  unprovoked  injury  to  a  pas- 
senger committed  by  a  fellow  passenger,  un- 
less it  be  shown  that  the  servants  of  the 
company  knew  that  the  wrong-doer  was  an 
unsafe  or  dangerous  man,  and  that  there  was 
reason  to  apprehend  his  injuring  other  pas- 
sengers. Mere  intoxication  is  not  sufficient 
to  make  it  the  duty  of  a  conductor  to  expel 
a  passenger  from  a  public  conveyance.  Ptd- 
nam  v.  Broadway,  etc.,  R.  R.  Co.,  15  Ab- 
bott's Practice,  N.  S.  (N.  Y.),  383;  55  N.  Y., 
108.     1873. 

558.  —  The  fact  that  the  blow  causing  the 
injury  was  struck  with  a  car  hook  belonging 
to  the  car  is  not  sufiS.cient  to  render  the  com- 
p.any  liable,  without  proof  of  negligence  or 
wrong  on  the  part  of  the  servants  and  agents 
of  the  company.    lb. 

559.  Railway  operated  by  gorernment. 
McL.,  the  suppliant,  purchased  in  If 80  a 
first-class  railway  ticket  to  travel  from 
Charlottetown  to  Souris  on  the  Prince  Ed- 
ward Jsland  R'y,  owned  by  the  Dominion  of 
Canada,  and  operated  under  the  manage- 
ment of  the  minister  of  railways  and  canals, 
and  while  on  said  journey  was  injured,  the 
i-esult  of  an  accident  to  a  train.  By  petition 
of  right  he  alleged  that  the  railway  was 
negligently  and  unskilfully  conducted  and 
maintained  by  her  majesty;  that  her  maj- 
esty, disregarding  her  duty  in  that  behalf 
and  her  promise,  did  not  carry  him  safely 
and  secur.  ly,  and  that  he  was  greatly  and 
permanently  injured  in  body  and'  health, 
and  claimed  $50,000.  The  attorney-general 
pleaded  that  her  majesty  was  not  bound  to 
carry  safely  and  securely,  and  was  not  an- 
swerable by  petition  of  right  for  the  negli- 
gence of  her  employes.  The  judge  at  the 
trial  found  that  the  line  was  in  a  most  un- 
safe state  from  the  rottenness  of  the  ties, 
and  that  the  safety  of  life  had  been  reck- 
lessly jeopardized  by  running  trains  over  it 
with  passengers,  and  that  there  had  been  a 
breach  of  a  contract  to  carry  the  suppliant 
safely  and  securely,  and  awarded  $38,000 
damages.  On  appeal  to  the  supreme  court  of 
Canada,  held,  that  tlie  establishment  of  gov- 
ernment railways  in  Canada,  of  which  the 


730. 


INJURIES  TO  PASSENGERS. 


General  Matters. 


minister  of  railways  and  canals  had  the 
management,  direction  and  control,  under 
statutory  provisions,  for  the  benefit  and  ad- 
vantage of  the  public,  is  a  branch  of  the  public 
police  created  by  statute  for  the  purposes  of 
public  convenience,  and  not  entered  upon  or 
to  be  treated  as  a  private  and  mercantile 
■speculation,  and  that  a  petition  of  right  does 
not  lie  against  the  crown  for  injuries  result- 
ing from  the  non-feasance  or  misfeasance, 
wrongs,  negligences  or  omissions  of  duty  of 
the  subordinate  oflScers  or  agents  employed 
in  the  public  service  on  said  railways.  That 
the  crown  is  not  liable  as  a  common  carrier 
for  the  safety  and  security  of  passengers 
using  said  railways.  Queen,  v.  McLeod,  8 
Canada  Supreme  Court,  1.     1883. 

560.  —  stock  owned  by  state.  The  fact 
that  the  state  is  the  sole  owner  and  stock- 
holder does  not  exempt  the  corporation  from 
liability  and  suit.  Hutchinson  v.  Western 
and  Atlantic  R.  R.  Co.,  6  Heiakell  (Tenn.), 
«34,  1871;  13  Amer.  R'y  Rep.,  16. 

561.  Pay-car.  A  railroad  company  in 
Georgia,  providing  sufiieient  trains  and  cars 
to  accommodate  all  the  traveling  public  over 
i'.s  line,  has  the  legal  right  to  run  special 
trains  over  its  road  for  the  purpose  of  carry- 
ing provisions  and  paying  its  employes,  and 
to  ijrohibit  any  person  from  traveling  on 
such  trains;  and  if  plaintiff  entered  a  oar 
attached  to  the  same,  knowing  its  character, 
without  the  consent  of  the  corporation  or  its 
agent,  he  becomes  a  trespasser.  South- 
western R.  R.  Co.  V.  Singleton,  68  Ga.,  353. 
1880. 

562.  —  If  one  enters  a  pay-train  for  the 
purpose  of  riding  thereon,  and  by  the  rules 
and  regulations  of  the  company  passengers 
were  not  allowed  to  ride  on  such  trains,  it 
would  be  his  duty  to  leave  the  train  as  soon 
as  he  prudently  could,  when  notified  of  such 
rule.    Jb. 

5C3.  Payment  of  damages  Into  court.  In 
a  case  against  a  railway  company  for  negli- 
gence, whereby  the  plaintiff,  a  passeng'^r, 
was  injured,  the  defendant  pleaded  payment 
into  court  of  25/.,  and  no  damages  ultra. 
Held,  that  the  payment  into  court  admitted 
the  contract  to  carry,  and.  the  breach  of  the 
duty  founded  upon  that  contract,, so  as  to 
dispense  with  proof  of  negligence,—  the 
damages  being  single,  and  depending  upon 


nothing  beyond  the  mere  breach  of  duty  ad- 
mitted. Parren  v.  Monmouthshire  R'y  Co., 
11  Common  Bench,  855;  73  E.  C.  L.,  855, 
1853;  20  Eng.  Law  &  Equity,  258;  33  Law 
Jour.  Rep.  (N.  S.),  C.  P.,  163;  17  Jurist.  5)33. 

684.  RRnding  law  to  the  jury.  The  state- 
ment of  Judge  Redfleld,  in  his  work  on  Car- 
riers, §  53!),  that  juries  rose  to  a  higher  plane 
of  justice  in  relation  to  the  duty  of  carriers 
of  passengers  than  courts  or  lawyers,  was 
read  to  the  jury  by  plaintiff's  counsel  against 
defendant's  objection.  Held,  to  be  sufBolent 
ground  for  a  new  trial.  Houston  and  Texas 
Central  R.  R.  Co.  v.  Nichols,  9  Amer.  & 
Eng.  R.  R.  Cases  (Tex.),  861.     1833. 

565.  Right  to  sue.  The  liability  of  a  rail- 
way company  for  an  injury  to  a  passenger 
gro%vs  out  of  its  obligations  as  a  common 
carrier.  A  statute,  incorporating  the  com- 
pany, provided  that  it  should  not  be  held 
liable  "  for  anything  done  or  omitted  in  pur- 
suance of  the  act,"  without  twenty  days' 
notice  in  writing.  Held,  that  the  liability 
for  personal  injury  was  independent  of  the 
act  of  incorporation.  Carpue  v.  London  Ry 
Co.,  5  Adolphus  &  Ellis  (N.  S.),  747;  48  E.  C. 
L.,  746,  1844;  Carpue  v.  London  and  Brighton 
R'y  Co.,  3  Eng.  R.  R.  &  Canal  Cases,  693, 
1844. 

568.  Rohbory.  Upon  the  arrival  of  de- 
fendant's train  at  New  York,  the  car  in 
which  plaintiff  was  a  passenger  was  detached 
from  the  otiiers  and  allowed  to  remain  un- 
guarded, while  awaiting  the  arrival  of  horses 
by  wliich  it  was  to  be  drawn  to  the  station. 
The  plaintiff  got  up  and  went  toward  the 
door  to  ascertain  the  cause  of  the  stoppage, 
when  he  was  seized  by  three  men  who  had 
just  entered  the  car  and  robbed  of  securities 
of  the  value  of  over  $16,0U0.  lu  an  action 
by  him  to  recover  the  amount  thereof  from 
the  company,  held,  tliat  he  was  not  entitled 
to  recover.  Weeks  v.  New  York,  New  Haven 
and  Hartford  R.  R.  Co.,  9  Hun  (N.  Y.),  609. 
18T7. 

667.  —  A  carrier  of  passengers  is  bound  to 
exercise  the  utmost  vigilance  in  protecting 
his  passengers  from  violence  of  strangers; 
but,  for  a  neglect  to  perform  this  duty  his 
liability  is  not  more  extensive  than  in  cases 
of  negligence  by  which  injury  comes  to  the 
person  or  property  of  the  passenger  from 
other   causes.     Weeks  v.    New    York,   New 
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Eaven  and  Hartford  B.  JR.  Co.,  73  N.  Y.,  50. 
1878. 

508.  Kules— reasonableness.  The  ques- 
tion of  the  reasonableness  of  the  rules  of  a 
railway  company,  aflfectlng  third  persons,  is 
generally  a  mixed  question  of  law  and  fact, 
and  it  is  always  pi'oper  to  submit  such  a 
tjuestion  to  the  jury  under  instructions. 
Bass  V.  Chicago  and  Northwestern  R'y  Co., 
S6  Wis.,  450,  1874;  9  Amer.  R'y  Rep., 
101. 

569.  —  right  of  conductor  to  vary  rules. 
"Where  a  passenger,  having  a  ticket  to  a  cer- 
tain station,  takes  passage  upon  a  train 
■which,.under  the  rules  of  the  company,  does 
not  stop  at  that  station,  the  fact  that  ;he 
conductor  takes  up  his  ticket  and  agrees  to 
stop  the  train  at  that  station  will  not  bind 
the  company.  The  conductor  cannot  vary 
the  rules  of  running  the  trains  to  accommo- 
date a  single  passenger.  Ohio  and  Missis- 
sippi Ry  Co.  V.  Hatton,  60  Ind.,  13.     1877. 

570.  —  >vaiver.  A  conductor  cannot 
waive  a  rule  which  by  its  very  terms  he  is 
required  to  enforce.  He  may  neglect  to  en- 
force it,  and,  where  the  rule  is  a  mere  police 
arrangement  of  the  company,  sucIl  request 
may,  perhaps,  amount  to  a  waiver  as  be- 
tween the  passenger  and  the  company.  But 
where  the  rule  is  for  the  protection  of  hu- 
man life  the  case  is  very  different.  Penn- 
sylvania R.  R.  Co.  V.  Langdon,  93  Pa.  St.,  21. 
1879. 

571.  Settlement  and  release;  fraud. 
Claim,  stating  that  the  defendant  was  a  cai'- 
rier  of  passengers  by  railway,  and  the 
plaintiff  was  received  by  it  as  a  passenger  in 
an  express  train,  which  by  its  negligence 
caine  into  collision  with  an  engine  and  he 
was  injured.  Defense,  that  after  the  col- 
lision the  plaintiff  accepted  money  from  the 
defendant's  officer  in  satisfaction  of  his 
cause  of  action,  and  executed  a  release. 
Beply,  that  the  defendant's  officer  procured 
the  plaintiff  to  execute  the  release  by  fraudu- 
lently representing  to  him  for  that  purpose 
that  his  injuries  were  of  a  trivial  and  tem- 
porary nature,  and  that  if  they  should  after- 
wards turn  out  to  be  more  serious  than  he 
then  anticipated,  he  would  still,  though  he 
had  executed  the  deed,  be  in  a  position  to  ob- 
tain further  compensation  from  the  defend- 
ant, and  that  the  plauitifl  was  thereby  in- 


duced to  execute  the  deed,  and  that  after  he 
had  executed  it  his  injuries  turned  out  to 
be  of  a  more  serious  natui'e  than  he  had 
anticipated.  Held,  that  the  reply  was  good, 
as  it  contained  a  sepai-ate  and  independent 
statement  that  the  plaintiff  was  induced  to 
execute  the  deed  in  consequence  of  a  fraudu- 
lent representation  that  his  injuries  were  of 
a  trivial  and  temporary  character.  Hirsch- 
field  V.  London,  Brighton  and  South  Coast 
R'y  Co.,  Law  Reports,  3  Queen's  Bench 
Division,  1.     1876. 

572.  Sleeping  cars.  A  passenger,  travel- 
ing in  the  coach  of  a  sleeping-car  company, 
may  properly  assume,  in  the  absence  of 
notice  to  the  contrary,  that  the  whole  train 
is  under  one  management;  and  in  such  case, 
whei'e  he  sustains  injury  by  the  negligence 
of  one  in  the  employ  of  the  sleeping-car 
company,  he  may  maintain  an  action  against 
the  railroad  company.  What  the  effect  of 
such  notice  would  be  is  not  determined. 
Railroad  Co.  v.  Walrath,  38  Ohio  St.,  461. 
1883. 

5  73.  —  A  passenger  purchased  from  a 
railway  company  a  ticket  over  its  line,  and, 
at  the  same  time,  from  a  sleeping-car  com- 
pany a  ticket  entitling  him  to  a  berth  in  one 
of  its  sleeping  cars,  constituting  a  part  of 
the  train  of  the  railway  company.  In  tran- 
sit he  was  injured  by  the  falling  of  a  berth 
in  the  sleeping  car  in  which  he  was  at  the 
time  riding.  Held,  that  for  the  purposes  of 
the  contract  with  the  railway  company  for 
transportation,  and  in  view  of  its  obligation 
to  use  only  cars  that  were  adequate  for  safe 
conveyance,  the  sleeping-car  company,  its 
conductor  and  porter,  were  in  law  the  serv- 
ants and  employes  of  the  railway  company, 
and  that  tbe  negligence  of  either  of  them,  as 
to  any  matters  involving  the  safety  or  se- 
curity of  passengers,  was  that  of  the  rail- 
road company.  Pennsylvania,  Co.  v.  Roy, 
102  U.  S.,  451,  1880;  1  Amer.  &  Eng.  E.  R. 
Cases,  235. 

574.  Statute — Tennessse.  The  statutory 
rules  in  regard  to  the  means  to  be  used  in 
stopping  a  train  when  an  obstmction,  ani- 
mal or  person  is  seen  upon  the  track,  is  only 
intended  to  apply  to  injuries  to  such  persons 
or  animals.  The  common  law  rules  are  am- 
ple for  the  protection  of  passengers.  Louis- 
ville and  Nashville  B.  R.  Co.  v.  McKenna, 
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7  Lea  (Tenn.),  313,  1881 ;  2  Amer.  &  Eng.  R. 
E.  Cases,  114. 

575.  Stock  sliippar.  If  defendant  has,  by- 
its  own  act,  thrown  the  plaintiff  ofl  his 
guard  and  given  him  good  reason  to  believe 
that  vigilance  was  not  required,  lack  of  such 
vigilance  would  not  bar  an  action  for  an  in- 
jury. So  held,  where  a  stock  shipper,  under 
advice  of  the  conductor,  went  to  see  to  his 
stock  on  the  side-track  and  was  told  that  the 
road  was  clear,  but,  while  trying  to  compel  a 
steer  to  get  upon  its  feet,  was  injured  by  a 
passing  express  train.  Fowler  v.  Baltimore 
and  Ohio  R.  R.  Co.,  18  West  Va.,  579,  1881; 

8  Amer.  &  Eng.  R.  R.  Cases,  480. 

576.  Successor  to  c3ri)orate  rights.  A 
railroad  company  wliich  succeeds  to  the 
rights  and  privileges  conferred  upon  another 
by  its  charter  becomes  also  subject  to  the 
same  liabilities.  Montgomery  and  West  Point 
R.  R.  Co.  V.  Boring,  51  Ga.,  582.     1874. 

477.  Sunday  laws.  The  duty  imposed  by 
law  upon  the  carrier  of  passengers  to  carry 
them  safely,  as  far  as  humnn  skill  and  fore- 
sight can  go,  exists  independently  of  con- 
tract. For  a  negligent  injury  to  a  passenger 
an  action  lies  against  the  carrier,  although 
there  be  no  contract,  and  the  service  he  is 
rendering  is  gratuitous;  and  whether  the 
action  is  brought  upon  contract  or  for 
failure  to  perform  the  duty,  the  liability  is 
the  same.  Carroll  v.  Staten  Island  R.  R. 
Co.,  58  N.  Y.,  130,  1874;  7  Amer.  ll'y  Rep.,  25. 

578.  —  One  violating  the  statute  proliibit- 
ing  travel  upon  Sunday  (1  R.  8.,  638,  §  70)  is 
not  without  the  protection  of  the  law.  The 
carrier  owes  to  him  the  same  duty  as  if  he 
■were  lawfully  traveling,  and  is  responsible 
for  a  failure  to  perform  it,  tlie  same  in  the 
one  case  as  in  the  other.    lb. 

579.  —  In  an  action  against  a  railway 
comp  my  for  personal  injuries  to  a  passenger 
it  appeared  that  he  was  a  traveling  agent  for 
an  insuranre  company ;  that  his  sister,  who 
was  ill  and  was  temporarily  residing  iu  a  dis- 
tant state,  had  written  to  him  that  slie  had 
had  a  severe  attack  of  illness,  and  desired  to 
be  carried  to  her  home ;  that  he  had  written 
to  her,  stating  his  situation,  that  he  was 
traveling,  and  asking  her  to  arrange  with  a, 
friend  to  bring  hor  as  far  as  a  certain  city, 
and  that  he  would  make  arrangements  for 
some  one  to  accompany  her  from  that  place 


to  lier  home  if  her  friend  could  not  come 
with  her  an3'  farther ;  that  he  expected  an 
answer  to  his  letter  would  reach  B.  in  a 
week,  which  would  decide  whether  he  would 
have  to  go  after  her,  or  whether  hor  friend 
would  take  her  home;  that,  after  writing 
this  letter,  he  was  absent  from  B.  for  about 
three  weeks,  traveling  on  business,  but  ex- 
pected to  reach  there  on  the  evening  of  a 
certain  Saturday,  for  the  purpose  of  getting 
his  mail,  procuring  funds  and  attending  to 
his  business;  and  that  he  missed  a  connec- 
tion of  trains,  and,  being  desii'ous  to  reach 
B.  in  order  that  he  might  receive  the  ex- 
pected reply  from  his  sister,  took  pnssage  on 
a  freight  train  of  the  defendant  on  the  fol- 
lowing Sunday  morning,  and  received  tlio 
injuries  complained  of.  Held,  that  thtn-o 
was  no  evidence  which  would  justify  tlie 
jury  in  finding  that  the  plaintiff  was  travel- 
ing from  necessity  or  charity,  within  the 
meaning  of  the  statute.  Bucher  v.  Fitohhurg 
R.  R.  Co.,  181  Mass.,  150,  1S81;  6  Amer.  & 
Eng.  R.  R.  Cases,  313. 

580.  —  The  statute  of  1877,  ch.  333,  en- 
acting that  the  provisions  of  the  Gen-^ral 
Statutes,  ch,  84,  S3.  " prohibiting travelin;; on 
the  Lord's  day,  shall  not  constitute  a  defense 
to  an  action  against  a  common  currier  of 
passengers  for  any  tort  or  injury  suffered  by 
a  person  so  traveling,"  will  not  apply  to  a 
suit  brought  after  it  went  into  effect  for  an 
injury  received  before  its  passage,  Bucher 
V.  FUchhurgR.  R.  Co.,  181  Mass.,  150,  1881; 
0  Amer.  &  Eng.  R.  R.  Cases,  213. 

681.  —  One  who  travels  from  one  town  to 
another  on  Sunday  for  the  sole  purpose  of 
visiting  a  sick  friend,  who  ho  tliinks  may 
need  assistance,  is  travelling  from  cluu'ity; 
and  in  a  suit  against  a  railway  company  for 
injuries  sustained  while  a  passenger  on 
that  day,  on  putting  in  evidence  that  ho 
was  traveling  for  such  purpose,  ho  is  en- 
titled to  submit  to  the  jury  the  question 
whetlier  he  was  traveling  lawfully  or  not, 
although  he  offers  no  evidence  of  tlie  ground 
of  his  belief  that  his  frii-nd  was  in  need  of 
assistance.  Doijle  v.  •Lynn,  and  Boston  R.  iJ. 
Co.,  118  Mass.,  105,  1875;  9  Amer.  li'y  Kop., 
277. 

5S2.  Ticket.  A  passenger  who,  without 
any  wrongful  intent,  travels  beyoud  the 
point  named  in  his  ticket,  is  still  a  passen- 
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ger,  and  in  case  of  an  injury  the  carrier  is 
responsible  to  him  as  a  passenger.  Hamilton 
V.  Caledonian  By  Co.,  19  Scotch  Session 
Cases  (2d  sc ries),  4)7.    1857. 

5g3.  _  The  defendants,  a  railway  com- 
pany, had  running  powers  between  H.,  a 
station  upon  their  own  line,  and  K.,  a  station 
of  theS.  Company,  over  the  line  of  that  com- 
pany. The  defendants  and  the  S.  Conipahy 
divided  the  profits  of  the  traffic  between  H. 
and  E.  The  plaintiff  took  a  return  ticket 
from  R.  to  H.,  which  was  issued  to  him  hy 
a  clerk  of  the  S.  Company.  Upon  the  return 
journey  from  H.  to  R.  he  traveled  in  a  train 
belonging  to  the  defendants,  and  driven  by 
their  servants.  Owing  to  the  carriage  being 
unsuited  to  the  platform  at  R.,  which  be- 
longed to  the  S.  Company,  the  plaintiff  sus- 
tained bodily  injury.  At  the  trial  the  jury 
found  that  the  defendants  had  been  guilty 
of  negligence.  Held,  that  ah  action  lay 
dgainst  the  defendants,  for  they,  having  per- 
mitted the  plaintiff  to  travel  by  their  train, 
■were  bound  to  make  provision  for  his  s^ety. 
Foulkes  V.  Metropolitan  District  JSy  Co., 
Law  Reports,  5  Common  Pleas  Division, 
157,  ISSO;  30  Eng.  (Moak),  740;  Same  v. 
Same,  4  Common  Pleas  Division,  267,  1879 ; 
30  Eng.  (Moak),  536. 

584.  Trespassers.  A  mere  trespasser,  a 
person  who  steals  a  ride  upon  a  train,  or 
who  is  employed  thereon,  is  not  a  passenger 
Within  the  meaning  of  the  act  of  1888,  nor 
entitled,  as  such,  to  protection.  Pennsyl- 
mnia  R.  R.  Co.  v.  Price,  96  Pa.  St.,  356, 
1880;  1  Anier.  &  Eng.  E.  R.  Cases,  234. 

5S5.  —  The  act  of  a  railvvay  employe  in 
removing  a  trespasser  from  a  train  cannot 
be  considered  the  act  of  the  company,  unless 
he  was  employed  generally  to  remove  tres- 
passers, or  specifically  to  remove  the  partic- 
ular trespasser.  The  question  whether  or 
hot  it  was  the  purpose  of  the  employe  to 
serve  his  employer  is  relevant  only  in  cases 
of  wilful  injury  done  in  the  course  of  his 
employment.  Marion  v.  Chicago,  Rock 
Mand  and  Pacifie  R.  R.  Co.,  59  la.,  428, 
1882;  8  Amer.  &  Eng.  R.  R.  Cases,  177. 

588,  —  If  a  pereon  stealthily,  and  without 
the  knowledge  of  any  of  the  employes  of  a 
railway  company,  gets  upon  a  train  and 
flecretes  himself,  for  the  purpose  of  passing 
from  one  place  to  another,  no  recovery  can 


be  had  from  the  company  for  any  personal 
injury  he  may  sustain.  -Toledo,  Wabash  and 
Western  Ry  Co.  v.  Brooks,  81  111.,  245.  1876. 
See,  also,  Chicago  and  Alton  R.  R.  Co.  v. 
Michie,  83  111.,  427.     1876. 

587.  —  A  party  traveling  on  a  free  pass 
issued  to  a  different  person,  which  is  not 
transferable,  and  passing  himself  as  the  per- 
son therein  named,  is  guilty  of  such  fraud 
as  to  bar  his  right  to  recover  for  a  personal 
injury,  except  for  gross  negligence  on  the 
part  of  the  company  amounting  to  wilful 
injury.  Toledo,  Wabash  and  Western  'Ry 
Co.  V.  Beggs,  85  111.,  80.     1877. 

588.  —  No  recovery  can  be  had  of  a  rail- 
way company  for  a  personal  injury  to  a  pas- 
senger on  its  train  of  cars,  or  for  his  death, 
caused  by  mere  negligence,  when  he  know- 
ingly and  fraudulently  induces  the  conductor 
to  disregard  his  duty  and  defraud  the  com- 
pany out  of  the  amount  of  his  fare  for  his 
own  profit.  Toledo,  Wabash  and  Western 
iJV  Co.  V.  Brooks,  81  111.,  243,  1876;  Same  v. 
Same,  ib.,  293,  1876. 

589.  What  cDustitutes  a  passenger.  It 
Seems  that  a  person  riding  on  a  freight  train 
on  which  passengers  are  allowed  to  be  car- 
ried is  to  be  regarded  as  a  passenger, 
although  he  may  have  boarded  the  train 
without  the  knowledge  or  permission  of  the 
conductor  and  paid  nofai'e,  if  the  conductor, 
after  becoming  aware  of  his  presence,  per- 
mits him  to  remain.  Sherman  v.  Hannibal 
and  St.  Joseph  R.  R.  Co.,  73  Mo.,  62,  1830; 
4  Amer.  &  Eng.  R.  R.  Cases,  580. 

590.  —  A  passenger,  in  the  legal  sense  of 
the  word,  is  one  who  travels  in  some  public 
conveyance  by  virtue  of  a  contract,  express 
or  implied,  with  the  carrier,  as  the  payment 
of  fare  or  that  whidh  is  accepted  as  an 
equivalent  therefor.  Penitsylvania  R.  R. 
Co.  V.  Price,  96  Pa.  St.  r  256,  1880;  1  Amer.  & 
Eng.  R.  R.  Cases,  234. 

591.  —when  relation  of  passenger  ceases. 
The  plaintiff  took  a  seat  in  a  car,  to  be  car- 
ried to  the  next  station  on  defendant's  road, 
but  not  having  the  usual  fare  for  that  point, 
twenty-five  cents,  handed  the  conductor  a 
five^dollar  bill,  out  of  which  to  take  the  fare. 
Being  unable  to  change  the  bill  or  to  get  it 
changed  on  the  train,  he  promised  plaintiff 
to  get  it  changed  when  they  arrived  at  the 
next  station,  and  to  return  the  balance,  after 
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deducting  the  fare,  to  which  plaintiff  as- 
sented. On  arriving  th^re,  the  plaintiff  be- 
ing at  the  end  of  his  journey,  left  the  train, 
but  waited  on  the  platform  while  the  train 
remained,  some  twenty  or  thirty  minutes, 
expecting  the  conductor  to  return  him  his 
money,  but  did  not  demand  it,  because  he 
thought  the  conductor  was  busy;  but  seeing 
the  train  starting,  and  the  conductor,  who 
had  forgotten  or  neglected  his  promise,  get 
aboard  as  it  moved  away,  he  ran  some  dis- 
tance beyond  the  platform  and  got  upon  the 
car  as  it  was  moving  oif  witli  increasing 
speed,  for  the  sole  purpose  of  getting  his 
money.  The  conductor  handed  him  back 
the  same  bill,  and,  as  plaintiff  claims,  told 
him  to  get  off  the  train  as  quick  as  possible, 
and  immediately  he  jumpad  from  tlie'train, 
voluntarily  and  without  compulsion,  while 
it  was  running  at  the  rate  of  four  or  five 
miles  per  hour,  and  at  a  place  not  intended 
for  passengers  to  alight.  It  did  not  appear 
that  the  remark  ot  the  conductor  caused 
plaintiff  to  act  differently  from  what  he 
otherwise  would  have  done,  nor  that  he  re- 
quested that  the  train  be  stopped  or  slackened 
up  to  enable  him  to  get  off  in  safety.  Held, 
that  the  relation  of  a  passenger  had  termi- 
nated at  the  time  of  the  injury.  The  question 
of  negligence  and  contributory  negligence 
under  these  facts  was  one  of  fact  for  the 
jury.  Pittsburgh,  Uinoinnati  and  St.  Louis 
R'y  Co.  V.  Krouse,  80  Ohio  St.,  232,  1876;  15 
Amer.  R'y  Rep.,  398. 

592.  Wilful  wrongs.  While  it  is  a  gen- 
oral  rule  that  where  an  employe  goes  outside 
the  line  of  his  employment,  and,  for  pur- 
poses of  his  own,  inflicts  an  injury  upon  the 
person  of  one  who  has  no  claim  upon  the 
employer  arising  from  any  special  relation 
existing  between  them,  the  employer  is  not 
liable,  yet,  in  the  case  of  a  common  carrier 
of  passengers,  the  rule  does  not  apply.  Chi- 
cago and  Eastern  Illinois  R.  R  Co.  v.  Flex- 
man,  9  Bradwell  (111.),  250.     1881. 

593.  —  Where  a  passenger,  lawfully  upon 
a  train  of  cars,  is  wilfully  assaulted  by  a 
brakeman  upon  such  train,  the  railroad  com- 
pany is  liable  for  the  injury  inflicted.    lb. 

691.  —  A  railway  company  is  liable  for 
the  wilful,  wanton  and  malicious  acts  of  its 
agents  while  acting  in  the  course  of  its  busi- 
ness and  of  their  employment,  although  the 


act  was  not  directly  or  impliedly  authorized 
nor  ratified  by  the  corporation.  Quigley  v. 
Central  Pacific  R.  R.  Co.,  11  Nev.,  850. 
1870. 
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See  HioHTTAYs;  Indiotmkntj  Injuiues  to  Esiploybs; 
Injdiubs  to  Fassengbrs;  Injubics  to  Fjsgsons  cm 
THE  Tbaok;  Neoliob.ncb. 

1.  Acts  of  employes;  children.  Wliere 
the  conductor  had  exclusive  control  of  a 
train  and  of  all  persons  on  it,  but  a  brake- 
man,  nevertheless,  witliout  the  knowledge 
of  the  conductor,  assumed  to  direct  a  boy  on 
the  train  to  perform  a  certain  service,  and 
in  the  attempt  to  comply  with  t\\a  order  the 
boy  was  injured,  held,  that  the  company 
was  not  liable,  as  the  act  of  the  brakeman 
was  not  in  the  line  of  his  employment. 
SJierman  v.  Hannibal  and  St.  Joseph  R.  R, 
Co.,  73  Mo.,  63,  1880;  4  Amor.  &  Eng.  R.  R. 
Cases,  589. 

2.  Child  on  engine ;  permission  of  cm. 
ployes.  In  an  action  for  injuries  occasioned 
to  a  deaf  and  dumb  cliild  upon  the  care  of  de- 
fendant, by  reason  of  the  negligence  of  de- 
fendant's servants,  an  averment  that  he  waa 
upon  the  car  with  tlie  knowledge  of  the 
servants  of  the  company,  and  witli  the  per- 
mission of  the  company,  is  sufficient.  Lam- 
inert  v.  Chicago  and  Alton  R.  R.  Co.,  9 
Bradwell  (111.1,  838.     1881. 

3.  —  If  a  child  of  the  age  and  condition 
of  plaintiff,  ignorant  as  to  the  dangar  and 
legal  nature  of  the  act,  is  led  to  frequent 
the  cars  of  the  company  by  the  well-meant 
though  injudicious  kindness  of  the  employes, 
and  is  hurt  through  their  negligence,  while 
performing  services  within  the  scope  of  their 
employment,  tlie  company  cannot  escape 
liability  on  the  mere  ground  that  he  was 
there  without  having  lawful  permission  of 
the  company.    lb. 

4.  —  The  place  of  an  engineer  is  on  his  en- 
gine, and  his  duties  and  authority,  so  far  as 
respects  the  management  of  the  train,  are 
subordinate  to  the  conductor.  An  engineer 
has  no  authority  to  permit  persons  to  ride- 
upon  the  train,  and  the  granting  of  any  such 
permission  by  him  is  an  act  beyond  the  scope 
of  his  employment,  and  for  which  the  rail- 
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road  company  cannot  be  held  liable.  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v. 
Casey.  9  Bradwell  (111.),  633.     1881. 

5.  Depot  grounds.  In  a  suit  for  injuries 
alleged  to  have  been  caused  by  defendant's 
neglect  in  leaving  a  narrow  way  between  its 
depot  and  a  canal  undefended  by  any  rail- 
ing along  the  canal,  the  paisageway  being 
the  only  way  of  access  for  teams  delivering 
or  receiving  freight  at  said  depot,  and  being 
so  narrow  as  to  leave  hardly  sufflcient  room 
for  two  wagons  going  in  opposite  directions 
to  pass  each  other  without  forcing  the  outer 
one  into  the  canal,  the  complaint  shows  that 
plaintiff,  with  knowledge  of  the  danger,  vol- 
untarily attempted  to  drive  his  wagon  loaded 
with  goods  along  the  canal  side  of  such  pas- 
sage, and  past  another  wagon  thereon,  and 
in  so  doing  met  the  injury  to  person  and 
property  complained  of,  from  his  horse  be- 
coming frightened  and  backing  into  the 
canal.  Held,  that  these  averment  show  con- 
tributory negligence.  Goldstein  v.  Chicago, 
Milwaukee  and  St.  Paul  R'y  Co.,  40  Wis., 
404, 1879;  21  Amer.  R'y  Rep.,  391. 

6.  —  callision  with  team.  The  fact  that 
the  deceased  was  permitted  by  the  cotijpany 
to  unload  freight  at  a  dangei-ous  place,  and 
that  the  servants  of  the  company  knew  that 
the  deceased  w^as  using  a  restive,  skittish 
hoi'se,  afraid  of  the  cars,  does  not  impose 
upon  them  the  exercise  of  especial  care  in 
the  management  of  their  engine  to  avoid  any 
accident  by  frightening  such  horse.  Chicago 
and  Northwestern  R'y  Co.  v.  Clark,  2  Brad- 
well  (111.),  116.    1878. 

7.  —  constitntional  law.  The  statute  of 
Pennsylvaiiia,  providing  that  in  case  of  any 
person  receiving  an  injury  while  engaged  in 
or  about  depot  grounds  of  a  railway  com- 
pany his  rights  should  only  be  the  same  as 
those  of  an  employe,  is  constitutional.  Kirby 
V.  Pennsylvania  R.  R.  Co.,  15  Pa.  St.,  506. 
1874.  The  statute  is  a  police  regulation  for- 
bidding individuals  from  undertaking  a  dan- 
gerous employment  except  at  their  own 
risk.    lb.  • 

8.  — crane.  A  railway  company  carried 
goods  at  mUeage  rates,  stipulating  that  the 
owners  should  unload  them  at  the  station. 
The  company  kept  a  crane  at  the  station, 
the  use  of  which  it  allowed  graluitously  to 
such  owners,  the  company  using  it  when  it 


unloaded  goods  there.'  While  an  owner  of 
goods,  carried  at  mileage  rates,  was  so  using 
the  crane,  it  broke  owing  to  its  being  in  an 
unsafe  condition,  as  the  company  knew.  In 
a  declaration  against  the  company  for  mis- 
chief thereby  occasioned,  plaintiff  alleged 
that  the  company  had,  for  the  purpose  of 
enabling  the  owner  to  deliver  the  goods,  pro- 
vided the  crane,  which  was  necessary,  and 
that  the,  company  professed  to  the  public 
that  the  crane  was  placed  at  the  station  for 
the  purpose,  and  it  was  intended  to  be  used 
for  the  purpose.  The  defendant  having 
traversed  this  allegation,  held,  that  the  find- 
ing should  be  in  the  affirmative.  Blakemore 
V.  Bristol  aiid  Exeter  B'y  Co.,  8  Ellis  & 
Blackburn,  1035;  93  E.  C.  L.,  1034.     18")8. 

9.  —  defective  pLatfonn.  The  facts  ad- 
mitted by  the  pleadings  and  established  by 
proof  show  that  the  railway  company's 
original  act  of  negligence  in  permitting  an 
opening  in  the  floor  of  its  platform  to  re- 
main out  of  repair  made  it  impossible  for 
it  or  its  agents  to  be  aware  of  appellee's 
peril  in  time  to  avoid  the  injury ;  the  com- 
pany was  therefore  held  liable  for  the  in- 
jury. Louisville  and  Nashville  R.  R.  Co.  v. 
Wolfe,  80  Ky.,  83,  1883;  5  Amer.  &  Eng.  R. 
R.  Cases,  635. 

10.  —  Where  there  had  been  a  defect  in 
the  floor  of  the  platform  of  a  railroad  com- 
pany for  nearly  two  years,  occasioned  by 
the  decay  of  a  plank,  exhibiting  a  hole, 
which  fact  was  known  to  the  station  agent 
having  charge  during  that  time,  and  the 
plaintiff,  by  direction  of  his  employer,  to 
look  after  freight  belonging  to  the  latter, 
lawfully  entered  upon  the  platform,  and 
while  there,  between  five  and  six  o'clock 
P.  M.,  for  such  purpose,  and  looking  for  the 
agent,  he  accidentally  stepped  through  the 
hole  and  received  a  severe  internal  injury, 
he  being  free  from  negligence  on  his  part, 
this  court  refused  to  set  aside  a  verdict  in 
favor  of  the  plaintiff  for  $1,000.  Toledo, 
Wabash  and  Western  R'y  Co.  v.  Grush,  67 
111.,  363.     1873. 

11.  —  Plaintiff  went  to  defendant's  rail- 
way station  for  the  purpose  of  helping  to 
carry  a  trunk  for  a  friend,  who  was  about  to 
take  passage  on  one  of  defendant's  trains. 
Having  bought  a  ticket,  plaintiff  and  his 
friend  took  the  trunk  to  a  platform  pointed 
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out  by  the  ticket  agent.     There  was  at  that 
time  no  train   in  sight,  but  one  was  due 
and  expected  to  arrive  at  any  moment.    The 
View  of  the  track  was  unobstructed  as  far 
as  a  bridge  about  four  hundred  yards  dis- 
tant in  the  direction  from  which  the  train 
was    to  come.     Plaintiflf   and  his   friend, 
carrying  the    trunk    between  them,   were 
walking    in  the  other  direction,  along  the 
platform,    when    plaintifiE    was    suddenly 
struck  from  behind  and  severely  injured  by 
the  bumper  of  the  engine  drawing  the  ex- 
pected train.    The  bumper  projected  eight- 
een inches  over  the  platform,  which   was 
from  five  to  eight  feet  wide.     There  were  a 
number  of  other  persons  on  the  platform. 
The  testimony  was  conflicting  as  to  whether 
a  bell  was  rung  or  whistle  sounded  after  the 
train  passed  through  the  bridge,  but  it  tended 
to  show  that  the  grade  from  the  bridge  to 
the  platform  was  an  up-grade ;  that  the  en- 
gine was  being  run  at  an  unusual  rate  of 
speed ;  that  the  engineer,  after  crossing  the 
bridge,  saw  the  persons  von  the  platform; 
that  he  saw  plaintiflf  before  he  was  struck, 
sounded  the  alarm  whistle  and  reversed  the 
engine,  but  the  brakes  were  not  put  down ; 
that  after  being  struck  plaintiflf  was  carried 
about  eight  feet,  when  the  engine  stopped. 
Held,  that  on  this  testimony  the  trial  court 
was  warranted  in  submitting  to  the  jury 
the  question  whether  plaintiflf  was  injured 
by  his  own  fault    or    that   of   defendant. 
Langan  v.  St.  Louis,  Iron  Mountain  and 
Southern  B'y  Co.,  73  Mo.,  393,  1880;  3  Amer. 
&  Eng.  R.  R.  Cases,  355 ;  reversing  Same  v. 
Same,  5  Mo.  App.,  3U,  1878. 

12.  —  falling  building.  The  plaintiflf 
sought  shelter  from  the  rain  underneath  a 
building  belonging  to  the  defendant,  which 
had  formerly  been  used  as  a  freight  house, 
but  not  being  in  use  had  been  permitted  to 
become  dilapidated  and  insecure.  While  at 
the  freight  house  he  noticed  that  a  portion 
of  the  roof  was  lifted  by  wind  and  in  danger 
of  falling.  While  running  to  escape  the 
falling  fragment  he  was  struck  by  it  and  in- 
jured. Held,  that  the  plaintiflf  was  a  tres- 
passer and  could  not  recover  damages  for 
the  injury.  Leary  v.  Cleveland,  Columhus, 
Cincinnati  and  Indianapolis  R.  R.  Co.,  3 
Amer.  &  Eng.  R.  R.  Cases  (Ind.),  498. 
1883. 


13.  —  lusnfncicnt  lighting.  The  defend- 
ant is  organized  to  manage  and  control  the 
state  railways.  It  is  liable  as  a  common 
carrier.  Where,  owing  to  insufficient  light- 
ing of  a  station,  the  plaintiflf,  while  accom- 
panying a  female  passenger  to  a  train  to  see 
her  safely  oflf,  fell  into  an  ash-pit  and  was 
injured,  the  defendant  was  held  liable  in  an 
action  of  tort.  Sweeney  v.  Board  of  Land 
and  Works,  4  Victorian  Law  Rep.  (Austra- 
lia), 440.    1878. 

14.  —  weijThin^  machine.    The  defend- 
ant had  on  its  platform,  standing  against  a 
pillar  which  passengers  passed  in  going  to 
and  coming   from    the    trains,   a    portable 
weighing   machine,    which   was    used   for 
weighing  passengers'  luggage,  and  the  foot 
of  which  projected  about  six  inches  above 
the  level  of  the  platform.    It  was  uafenoed, 
and  had  stood  in  the  same  position,  without 
any  accident  having  occurred  to    persons 
passing  it,  for  about  five  years.    The  plaint' 
iflf,  being  at  the  station  on  Christmas  day 
inquh-ing  for  a  parcel,  was  driven  by  the 
crowd  against  the  machine,  cauglit  his  foot 
in  it,  and  fell  over  it.    Held,  that  there  was 
no  evidence  of  negligence  to  go  to  the  jury 
on  the  part  of  the  company,  the  machine 
being  in  a  situation  in  which  it  might  have 
been  seen,  and  the  accident  not  being  shown 
to  be  one  which  could  have  been  re.<isonably 
anticipated.    Cornman  v.  Eastern  Counties 
R'y  Co.,  4  Hurlstone  &  Norman  (Exchequer), 
781.     1859. 

15.  Engineei-'s  stnkns;  street'.  The 
plaintiflf  sued  the  Western  North  Carolina 
R'y  Co.  for  damages  for  personal  injuries  al- 
leged to  have  resulted  from  its  erection  of  an 
"engineer-stake"  in  the  street  of  the  town 
of  Marshall,  over  which  the  plaintiff  fell  and 
broke  his  leg.  Held,  that  the  wrong  com- 
plained of  was  the  personal  act  of  those  en- 
gaged in  running  the  line  for  the  proposed 
road,  and,  in  law,  the  act  of  those  by  whose 
authority  the  work  was  done,  and  that  the 
plaintiflf  had  the  right  to  elect  to  sue  one  or 
more  of  them  alone.  Qudger  v.  Western 
North  Carolina  R.  R.  Co.,  87  N.  C,  325. 
1883. 

IC.  Person  not  a  passenger.  Plaintiff 
having  entered  defendant's  passenger  train, 
for  a  lawful  purpose,  on  its  arrival  at  a  sta- 
tion, was  detained  by  his  business  until  after 
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the  train  had  started  on  its  journey-,  and 
while  the  train  was  moving  from  the  depot, 
its  speed  increasing  each  moment,  he,  of  his 
own  accord,  to  prevent  being  carried  off,  and 
without  notifying  any  of  defendant's  em- 
ployes of  his  presence,  and  without  request- 
ing any  of  them  to  slow  or  stop  the  train, 
and  without  any  effort  to  arrest  its  progress, 
walked  from  one  platform  to  another,  and 
with  papers  in  his  right  hand,  descended  the 
steps  of  the  car  and  jumped  from  the  moving 
train  and  fell,  and  his  left  arm  was  caught 
under  the  wheel  of  the  car  and  crushed. 
Held,  that  the  injury  sustained  by  the  plaint- 
iff was  attributable  directly  and  immediately 
to  his  own  reckless  act,  and  he  could  not 
therefore  recover,  though  the  defendant  was 
negligent  in  not  giving  the  signals  required 
by  the  statute,  before  and  at  the  time  the 
train  left  the  station.  Central  Ii.^R.  and 
Banldng  Co.  of  Georgia  v.  Letcher,  69  Ala., 
106, 1881;  12  Amer.  &  Eng.  R.  R.  Cases,  115. 

17.  —  The  agents  of  railroad  companies 
are  liable  for  injuries  caused  by  the  want  of 
ordinary  care,  where  the  person  injuredwas 
at  the  train  to  meet  with,  or  part  from,  a 
passenger,  or  though  not  himself  a  passenger 
or  employe.  And  in  case  plaintiff  had  in 
charge  a  lady  and  her  infant  child,  held, 
that  he  was  entitled  to  have  suflScient  time 
to  escort  her  to  a  seat  and  then  to  leave  the 
traiu.  If  the  time  of  stopping  was  too  short, 
or  if  the  agent  of  the  road  failed  to  give  the 
usual  notice  of  the  starting  of  the  train, 
there  was  not  an  exercise  of  such  ordinary 
care  as  the  company  was  bound  to  employ  in 
order  to  escape  liability.  Doss  v.  Missouri, 
Kansas  and  Texas  R.  R.  Co.,  59  Mo.,  37, 
1875;  8  Amer.  R'y  Rep.,  463. 

18.  —  Whether  an  attempt  of  such  person 
to  step  from  a  train  when  in  motion  is,  under 
the  particular  circumstances  of  a  given  case, 
such  neghgence  as  will  relieve  the  company 
of  responsibility,  is  a  question  of  fact  for  the 
jury.    lb. 

19.  —  Where  defendant's  passenger  train 
was  temporarily  stopped  some  distance  from 
the  depot  for  receiving  and  delivering  pas- 
sengers until  two  freight  trains  'in  advance 
of  it  could  be  moved  out  of  the  way,  and 
the  plaintiff  boarded  such  train  in  search  of 
lus  wife  and  child,  who  were  thereon  as  pas- 
sengers, and  in  attempting  to  move  from  one 
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car  to  another,  by  passing  around  an  inter- 
vening car,  stepped  off  the  platform  into  a 
culvert  fifteen  or  twenty  feet  deep,  which  he 
could  not  see  on  account  of  the  darkness  of 
the  night,  thereby  sustaining  serious  personal 
injury,  the  company  was  not  liable  therefor, 
even  though  the  lights  in  some  of  the  cars 
had  been  blown  out  by  drunken  and  disor- 
derly men.  The  exercise  of  ordinary  care  on 
the  part  of  the  plaintiff  would  have  avoided 
the  injury.  Stiles  v.  Atlanta  and  West  Point 
R.  R.  Co.,  65  Ga.,  370,  1880;  8  Amer.  &  Eng. 
R.  R.  Cases,  195. 

20.  —  Where  the  plaintiff,  while  lawfully 
passing  along  the  passenger  platform  of  ^ 
railway  company,  to  the  depot  building,  to 
ascertain  the  time  of  departure  of  a  certain 
train,  was  struck  and  injured  by  a  piece  of 
timber,  thrown  from  a  box  car  standing  on 
the  track,  which  car  the  employes  of  the 
company  were,  at  the  time,  unloading,  he 
having  no  previous  warning  of  danger,  held, 
that  the  railway  company  was  liable  to  the 
plaintiff  for  the  injury.  Toledo,  Wabash 
and  Western  R'y  Co.  v.  Maine,  67  111.,  293. 
1873. 

21.  Streets.  In  an  action  against  a  rail- 
way company  for  injuries  to  plaintiff's  in- 
testate, caused  by  his  falling  into  a  culvert 
constructed  by  the  defendant  under  its  track 
in  a  public  street  of  a  city,  and  by  defendant 
negligently  permitted  to  remain  open,  a 
complaint  which  avers  that  the  intestate, 
"  while  exercising  dug  and  reasonable  care, 
and  without  any  fault  or  negligence  on  his 
part,"  fell  into  and  through  the  opening, 
sufficiently  alleges  that  he  was  not  guilty  of 
contributory  negligence.  Toledo,  Wabash 
and  Western  R^y  Co.  v.  Brannagan,  75  Ind., 
490,  1881 ;  5  Amer.  &  Eng.  R.  R.  Cases,  630. 

22.  —  Where  the  evidence  showed  that 
the  person  injured  and  killed  lived  near  the 
culvert  into  which  he  fell,  and  was  familiar 
with  its  character  and  location,  and  no  evi- 
dence was  given  to  show  that  he  was  free 
from  contributory  negligence,  there  is  an 
utter  failure  of  proof.     lb. 

23.  Trespassers.  Where  a  person  is  upon 
the  platform  of  a  station,  not  as  a  passenger, 
or  upon  any  business  connected  with  the 
railway  company,  but  merely  loitering  there 
for  his  own  purposes  or  for  personal  enjoy- 
ment, the    company    owes    him    no    duty. 
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Hence,  if  tie  be  injured  by  a  passing  train, 
he  cannot  recover  of  the  company  for  his  in- 
juries upon  the  theory  that  they  have  failed 
to  discharge  toward  him  a  legal  duty,  and 
hence  have  been  guilty  of  negligence.  Bal' 
timore  and  Ohio  R.  R,  Co.  v.  Schwindling, 
8Amer.  &  Eng.  R.  R.  Oases  (Pa.),  544. 
1883. 

24f.  —  children.  In  a  suit  by  a  boy  seven 
years  of  age  against  a  railway  company  to 
recover  damages  for  an  injury  alleged  to 
have  been  caused  by  the  negligence  of  de- 
fendant's employes,  plaintiff  offered  to  prove 
that  while  he,  being  in  company  with  some 
older  boys,  playing  upon  a  flat-car  loaded 
with  sand,  which  stood  upon  defendant's 
switch,  on  the  outskirts  of  a  city,  the  said  car 
was  shifted  by  defendant's  employes  to  an- 
other switch  a  few  yards  distant,  and  that 
while  the  car  was  in  motion  defendant's  em- 
ployes, by  threats,  compelled  the  plaintiff  and 
his  companions  to  jump  off,  in  doing  which 
plaintiff  fell  and  was  run  over,  receiving  the 
injury  to  recover  damages  for  which  suit 
was  brought.  Held,  that,  conceding  that  the 
plaintiff  had  not  been  guilty  of  contributory 
negligence,  the  offer  entirely  failed  to  show 
any  negligence  on  the  part  of  the  company, 
and  that,  therefoi-e,  the  evidence  was  rightly 
excluded.  Oauley  v.  IHttsburgh,  Cincinnati 
and  St.  Louis  R'y  Co.,  98  Pa.  St.,  498,  1881 ;  4 
Ariier.  &  Eng.  R.  R.  Cases,  533. 

25.  —  An  offer  to  prove  that  the  car  was, 
at  the  time  the  plaintiff  was  forced  to  jump 
therefrom,  in  the  above  case,  in  rapid  mo- 
tion, was  held  to  have  been  rightly  refused, 
as  it  was  a  physical  impossibility  that  the  car 
could  have  attained  rapid  speed  in  being 
moved  from  on6  switch  to  another  only  a 
few  yards  distant.    lb. 

26.  —  newsboy.  A  person  riding  on  the 
train  to  sell  newspapers  in  violation  of  the 
regulations  of  the  company,  with  or  without 
the  knowledge  of  the  company's  employes, 
cannot  recover  damages  for  injuries  received 
while  so  riding.  This  is  not  like  a  passenger 
who  has  been  permitted  to  ride  without  pay- 
ing fare,  for  in  that  case  the  passenger 
would  be  liable  for  the  fare.  Duff  v.  Alle- 
gheny Valley  R.  R.  Co.,  01  Pa.  St.,  458, 1879; 
2  Amer.  &  Eng.  R.  R,  Cases,  1. 

27.  rnloading  cars.  The  deceased  was 
killed  while  rightfully  engaged  in  unloading 


wood  from  a  car  standing  upon  the  main 
side  traclr  of  the  defendant's  road.    South 
of  the  car,  distant  several  feet,  were  two 
flat  cars  and  several  box  cars.    While  he  was 
so  engaged,  a  freight  train  of  defendant, 
coming  from  the  north,  passed  near  by  on 
the  main  track,  so  that  the  deceased  could 
readily  have  been  seen  by  the  employes  of 
the  company  thereon.    The  servants  of  the 
company  at  the  station  either  knew  that  ho 
was  so  engaged  at  the  time,  or  had  reason  to 
know  the  fact.    The  train  passed  on  until  it 
passed  the  south  end  of  the  switch,  when  it 
commenced  backing  slowly  on  the  side  track 
for  the  purpose  of  leaving  certain  cars,  and 
thus  pushed  the  detached  car  next  to  that 
where  the  deceased  was,  so  that  he  was 
crushed  between  the  bumpers  and  killed. 
The  only  diligence  on  the  part  of  the  com- 
pany was  the  ringing  of  its  bell  some  forty 
rods  south  of  the  deceased,  and  on  the  main 
track.    No  other  warning  was  given  to  the 
deceased,  who  was  not  acquainted  witli  the 
mode  of  switching  cars,  or  aware  that  lis 
was  in  danger.    He  could  not  see  the  train 
on  the  south  on  account  of  the  box  care. 
Held,  that  the  company  was  liable  for  caus- 
ing his  death.    Illinois  Centred  R.  R.  Co.  i>. 
Hoffman,  67  111.,  287.     1873. 

28.  —  The  liability  of  a  master  for  tlie 
negligence  of  his  servant  extends  only  to 
such  acts  or  omissions  as  come  within  the 
scope  of  the  servant's  employment.  There- 
fore, where  the  servant  of  a  railway  cor- 
poration, not  having  authority  from  the 
corporation  to  employ  other  servants,  en- 
gaged one  Or.  to  assist  him  in  removing  a 
crate  of  crockery,  and,  through  the  negli- 
gence or  inefficiency  of  G.,  combined  with 
the  carelessness  of  the  servant,  the  crate 
was  overturned,  striking  the  plaintiff, 
whereby  it  was  claimed  he  suffered  a  severe 
injury,  held,  that  the  corporation  was  not 
liable  for  the  negligence  of  G.,  nor  for  the 
fault  of  its  servant  in  employing  G.  to  assist 
him,  even  admitting  G.  to  have  been  an  un- 
suitable and  improper  person  to  engage  for 
that  service.  Jewell  v.  Grand  Tnmh  B'y 
Co.,  55  N.  H.,  84,  1874;  11  Amer.  R'y  Rep., 
496. 

29.  —  statute  of  Pennsylrnnia.  A  boy 
who  was  employed  by  a  coal-dealer  was  en- 
gaged in  unloading  cars  standing  upon  a 
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siding  constructed  by  the  dealer  upon  his 
own  land.  By  reason  of  the  neglect  of  the 
railway  employes  to  change  the  switch  lead- 
ing to  the  siding  from  the  main  track,* 
several  cars  were  propelled  from  the  main 
track  upon  the  siding,  and,  colliding  with  the 
cars  on  which  the  boy  was  employed,  he  re- 
'  ceived  injuries  from  which  he  lost  his  leg. 
In  a  suit  against  the  company  for  damages, 
Md,  that  the  lad  was  employed  on  or  about 
the  company's  road  within  the  very  terms 
of  the  act  of  April  4,  1868,  and  could  not  i-e- 
cover,  as  he  fell  under  the  same  rule  as  an  em- 
ploye. Cummings  v.  Pittsburgh,  Cincinnati 
and  St.  Louis  Ky  Co.,  93  Pa.  St.,  83,  1879  ;  4 
Amer.  &  Eng.  R.  R.  Cases,  534. 

30.  —  The  act  of  April  4,  1868,  provides 
that  when  any  person  shall  sustain  personal 
injury  or  loss  of  life,  while  lawfully  engaged 
or  employed  on  or  about  the  roads,  works, 
depots  and  premises  of  a  railway  company, 
his  right  of  action  against  such  company 
shall  be  such  only  as  belongs  to  an  employe 
in  like  cases.  Held,  that  the  act  applied  to 
one  who  was  injured  while  unloading  his 
own  goods  from  the  cars  of  the  company, 
permission  to  do  which  had  been  granted  by 
the  agent  of  the  company.  Ricard  v.  North 
Pennsylvania  R.  R.  Co.,  89  Pa.  St.,  193. 
18:9. 

31.  Warehouse  near  track.  On  the  line 
of  defendant's  road,  plaintiff  owned  a  lum- 
ber and  coal  yard,  in  which  his  son  was  em- 
ployed. A  siding  ran  from  the  track  to  a 
warehouse  in  plaintiff's  yard.  A  lumber  car 
was  left  standing  on  the  siding,  beyond  the 
period  when  the  rules  of  the  company  re- 
quired its  removal.  It  had  a  defective  brake, 
and  it  was  not  shown  that  it  had  been  suffi- 
ciently blocked,  A  number  of  cars  from  a 
freight  train  were  started  on  to  the  siding 
from  the  main  track,  and,  sti'iking  the  lumber 
car,  forced  it  down  towards  the  warehouse, 
into  which  it  crashed  with  great  violence. 
There  was  evidence  also  that  the  nearest  of 
these  cars  had  a  defective  brake.  The  son  of 
the  plaintiff,  hearing  the  sound  of  the  ap- 
proaching train,  hurried  towards,  the  ware- 
house and  entered  it,  and  was  found  crushed 
tK>  death  against  the  doors.  Held,  that  it  was 
properly  left  to  .the  jury  to  determine 
whether  defendant  was  guilty  of  negligence, 
and  whether  the  deceased  by  his  own  negli- 


gence contributed  to  the  accident.  North 
Pennsylvania  R.  R.  Co.  v.  Kirk,  90  Pa.  St., 
15,  1879 ;  1  Amer.  &  Eng.  R.  R.  Cases,  45. 
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I.  Steekt  and  highway  ceossings. 

1.  Negligence  of  railway   convpanies. 

1.  Building  bridge.  A  city  made  a  con- 
tract with  a  person  to  take  down  and  re- 
build a  bridge  used  as  a  highway  over  the 
tracks  of  a  railway.  In  taking  down  and 
rebuilding  the  abutments  of  the  bridge,  if 
more  men  were  needed  temporarily  on  one 
side  than  were  there  at  work,  they  were 
called  to  that  side  from  the  other,  and  were 
in  the  habit  of  crossing  the  track  for  that 
purpose.  If  a  larger  force  had  been  em- 
ployed, there  would  have  been  no  necessity 
for  crossing.  Held,  that  an  action  would 
not  lie  against  the  railway  company  for  an 
injury  sustained  by  a  workman  by  being 
struck  by  a  locomotive  while  so   crossing 
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the  track.  Sweeney  v.  Boston  (^nd  Albany 
R.  R.  Co.,  128  Mass.,  5,  1879;  1  Amer.  & 
Eng.  R.  R.  Cases,  138. 

2.  Defects.  Every  corporation  owning 
and  operating  a  railway  is  required  by  stat- 
ute to  construct  crossings  at  all  points 
where  it  intersects  a  public  highway,  and  it 
is  liable  for  all  injuries  resulting  from  a 
neglect  of  this  duty.  Farley  v.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.,  42  la.,  234.  1873. 

3.  —  In  an  action  against  a  railway  com- 
pany for  injuries  inflicted  by  defendant's 
train  at  a  higliway  crossing,  upon  a  person 
traveling  on  the  highway,  the  question 
whether  the  railway  was  constructed  with 
proper  care,  so  as  to  i-ender  the  crossing  as 
little  dangerous  as  possible  to  the  public  in 
the  use  of  the  highway,  is  a  pure  question 
of  fact  for  the  jury  upon  the  evidence. 
Roberts  v.  Chicago  and  Northwestern  R'y  Co., 
35  Wis.,  679.     1874. 

4.  —  The  railway  company  could  only  be 
held  responsible  for  the  injuries  plaintiff  re- 
ceived, upon  the  theory  that  the  sti-eet 
where  the  accident  occurred  was  a  public 
highway  prior  to  the  construction  of  the 
railway.  In  such  event  it  would  be  the 
duty  of  the  company  to  keep  it  in  repair. 
Ferguson  v.  Virginia  and  Truchee  R.  R.  Co., 
13  Nev.,  184.     1878. 

5.  —  A  paragraph  of  complaint  by  an 
administrator  against  a  railway  company, 
charging  gross  negligence  in  the  construc- 
tion of  a  crossing  over  a  certain  public  high- 
Way,  and  that  such  negligent  construction 
caused  injuries  which  resulted  in  the  death 
of  the  plaintiff's  intestate,  was  held  suffi- 
cient ;  and  another  paragraph  of  said  com- 
plaint, charging  negligence  in  the  construc- 
tion of  the  railway  at  the  crossing,  and  also 
in  the  running  of  a  train  by  which  said  in- 
juries were  caused,  was  held  to  be  unqueis- 
tionably  good.  Indianapolis  and  St.  Lcmis 
R.  R,  Co.  V.  Stout,  53  Ind.,  143.    1876. 

6.  Degree  of  care  required  of  em- 
ployes. In  a  suit  for  damages  resulting 
from  the  alleged  negligence  of  railway  em- 
ployes in  running  over  a  traveler  at  a  road 
crossing,  it  is  not  error,  on  a  proper  state  of 
facts,  to  submit  to  the  jury  the  question 
whether  the  employes  of  the  company,  in 
the  exercise  of  proper  watchfulness  and  cau- 
tion in  approaching  the  crossing,  should  not 


have  discovered  the  plaintiff  on  the  track,  or 
in  danger,  in  time  to  have  stopped  the  train. 
Texas  and  Pacific  R'y  Co.  v.  Chapman,  57 
Tex.,  75.     1883. 

7.  —  The  mere  fact  that  a  railway  is  con- 
structed and  operated  in  close  proximity  to 
a  highway,  although  it  may  render  the  use 
of  the  highway  less  safe,  does  not  of  itself 
constitute  negligence  on  the  part  of  the  com- 
pany. Such  increase  of  danger  is  necessa- 
rily incident  to  and  attendant  upon  this  im- 
proved mode  of  transportation.  Beatttj  v. 
Central  Iowa  R'y  Co.,  58  la.,  243,  1883; 
8  Amer.  &  Eng.  R.  R.  Cases,  310. 

8.  —  Plaintiff,  while  crossing  the  railway 
of  defendant  upon  a  public  street,  driving  a 
span  of  horses  with  a  wagon,  was  struck  by 
a  train.  Evidence  that  the  train  was  pro- 
pelled at  an  unlawful  rate  of  speed ;  that  no 
bell  was  rung,  or  signal  given,  as  required 
by  law  ;  that  it  was  an  unusually  dangerous 
crossing,  and  that  no  flagman  was  stationed 
there  to  warn  travelers ;  and  that  a  view  of 
the  passing  train  was  obstructed  from  any 
one  approaching  on  the  street  by  a  train  of 
cars  left  standing  upon  a  side  track,  extend- 
ing across  the  street,  with  an  opening  in  the 
train  for  passage  upon  the  street,  —  held, 
sufficient  evidence  to  charge  defendant  with 
negligence.  Kelly  v.  St.  Paul,  Minneapolis 
and  Manitoba  R'y  Co.,  39  Minn.,  1,  1881  ;'6 
Amer.  &  Eng.  R.  R.  Cases,  93. 

9.  Delayed  train.  Railroad  trains  are  lia- 
ble ■  to  be  detained  by  various  causes,  with- 
out any  fault  of  the  company,  and  negligence 
cannot  be  imputed  to  the  company  from  the 
fact  that  a  train  may  be  behind  the  usual 
time.  The  fact  of  the  train  being  behind 
time  might  have  a  bearing  upon  the  ques- 
tion of  contributory  negligence.  State  v. 
Philadelphia,  Wilmington  and  Baltimore  R. 
R.  Co.,  47  Md.,  76,  1877;  18  Amer.  R'y  Rep., 
353. 

10.  —  The  fact  that  a  train  is  behind  time 
does  not  relieve  the  traveler  of  this  duty  of 
care;  railroad  companies  have  the  right  to 
run  trains  at  all  times.  Those  having  occa- 
sion to  cross  their  tracks  are  entitled  to  no 
exemption  from  care  and  vigilance  because 
trains  are  irregular  or  extra  trains  are  put 
on.,  Salter  v.  Utica  and  Black  River  R.  B. 
Co.,  75  N.  Y.,  278,  1878;  reversing  Same  v.. 
Same,  18  Hun  (N.  Y.),  187,  1878. 
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11.  Derailed  car.  Where  a  person  seeks 
to  charge  a  railway  company  with  negli- 
gence in  not  fieasonahly  removing  a  oar 
which  incumbered  a  highway  crossing,  and 
in  consequence  of  which  an  accident  oc- 
curred to  the  plaintiff,  an  instruction  by  the 
court  that,  if  the  jury  should  find  that  the 
servants  of  the  company  honestly  believed 
tliey  could  not  move  the  car  without  help, 
and  that  they  exercised  ordinary  care  and 
prudence  in  that  judgment,  they  are  not 
guilty,  is  BuflBciently  favorable  to  the  de- 
fendant, and  furnishes  no  ground  of  excep- 
tion, Paine  V.  Or  and  Trunk  Ry  Co.,  58  N. 
H.,  611.    1879. 

12.  Efforts  used  by  engineer  to  prevent 
collision.  An  engine-driver  in  charge  of  a 
moving  train  has  a  right  to  assume  that  per- 
sons past  the  age  of  childhood  will  heed  the 
usual  alarm  signals.  If,  after  giving  such 
signals  without  effect,  he  uses  such  means 
as  in  his  judgment  are-,  in  the  emergency, 
most  advisable  to  prevent  collision  with  a 
person  standing  on  the  track,  he  is  not 
chargeable  with  negligence,  and  the  com- 
pany cannot  be  held  liable  for  the  conse- 
quences of  a  colhsion,  although  he  failed  to 
use  other  means  which  were  at  hand,  pro- 
vided he  is  competent  and  experienced  in 
his  business.  In  this  instance  he  applied  the 
air  brakes  to  the  train,  but  did  not  attempt 
to  reverse  the  engine.  Bell  v.  Hannibal  and 
St.  Joseph  B.  R.  Co.,  72  Mo.,  50,  1880;  4 
Amer.  &  Eng.  R."  R.  Cases,  580. 

13.  Evidence.  Evidence  held  sufficient  to 
submit  the  question  of  defendant's  negli- 
gence to  the  jury.  Carr  v.  New  York  Cen- 
tral and  Hudson  River  B.  B.  Co.,  60  N.  Y., 
633.    1875. 

14.  —  The  fact  that  defendant  has  been 
guilty  of  negligence,  followed  by  an  acci- 
dent, does  not  make  him  liable  for  the  result- 
ing injury,  unless  that  was  occasioned  by 
the  negligence.  Harlan  v.  St.  Louis,  Kan.sas 
City  and  Northern  R'y  Co.,  65  Mo.,  22.    1877. 

15.  —  Evidence  that  the  company,  imme- 
diately after  an  accident  at  a  street  crossing, 
adopted  certain  precautions  to  prevent  sim- 
ilar accidents,  is  admissible  to  prove  that 
such  precautions  would  have  been  proper  at 
and  prior  to  the  accident,  and  that  the  omis- 
sion of  them  was  negligence.  Shaber  v.  St. 
Paid,  Minneapolis  and  Manitoba  Ry  Co., 


28  Minn.,  103,  1881;  2  Amer.  &  Eng.  R.  R. 
Cases,  185. 

16.  Flagmen..  Where  a  person  driving  a 
team  in  a  city  on  a  veiy  cold  and  blustering 
day,  being  muffled  up  to  protect  himself 
fronl  the  severity  of  the  cold,  while  driving 
across  a  track  near  a  public  elevator  was 
struck  by  a  car  being  propelled  by  an  engine 
in  the  rear,  and  severely  injured,  and  there 
was  no  one  stationed  on  the  car  or  on  the 
ground  to  give  warning,  and  it  appeared,  if 
there  had  been,  the  injury  might  have  been 
avoided,  it  was  held  that,  as  the  injury  was 
the  result  of  negligence  on  the  pai-t  of  the 
company,  it  was  liable  in  damages  to  the  in- 
jured party.  Illinois  Central  B.  B.  Co.  v. 
iB6ert,  74111.,  899.     1874. 

17.  Flying  switch.  In  an  action  against 
a  railway  company,  for  injuries  caused  by  a 
train  colliding,  at  a  highway  crossing,  with 
a  carriage  in  which  the  plaintiff  was  driv- 
ing in  the  daytime,  it  appeared  that  the 
plaintiff,  in  attempting  to  cross,  was  struck 
by  a  freight  car  which  had  been  separated 
from  the  rest  of  the  train  for  the  purpose  of 
making  a  running  switch.  The  plaintiff's 
testimony  tended  to  show  that  she  was  driv- 
ing with  care,  and  saw  the  train  pass,  but 
saw  no  flagman  and  received  no  warning 
that  another  car  was  coming.  At  a  point 
forty-six  feet  from  the  crossing  she  could 
have  seen  along  the  track  forty-six  feet  in 
the  direction  fi-om  which  the  car  came ;  at 
thirty  feet  from  the  ci-ossing,  she  could  have 
seen  the  track  for  more  than  half  a  mile, 
but  she  did  not  look  in  that  direction  from 
those  points,  tad  gave  as  a  reason  therefor 
that  she  did  not  suppose  that  one  train  would 
follow  another  so  closely.  Held,  that  the 
question  whether  the  plaintiff  was  in  the 
exercise  of  due  care  was  for  the  jury. 
French  v.  Taunton  Branch  B.  B.  Co.,  116 
Mass.,  537,  1875;  7  Amer.  R'y  Rep.,  460. 

18.  —  The  plaintiff's  evidence  showed  that 
he  was  employed  by  a  corporation  other  than 
the  defendant  to  watch  the  track  at  a  cross- 
ing and  give  notice  when  any  cars  or  en- 
gines of  either  company  were  about  to  pass 
over  the  highway ;  that  he  saw  the  smoke  of 
the  engine  when  it  first  came  in  sight,  went 
to  the  crossing  and  gave  the  usual  signal ; 
that,  after  the  engine  passed,  he  looked  up 
and  down  the  track  and  saw  nothing,  and 
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started  to  recross  the  track,  and  was  struck 
by  a  train  of  cars  which  was  making  a  flying 
awitcli,  and  which  came  upon  him  from 
behind ;  that  the  usual  signal  for  cars  mak- 
ing a  flying  switch  was  not  given,  but  one 
was  given  indicating  that  only  an  engine  or 
a  train  was  coming,  and  there  was  no  brake- 
man  on  the  cars ;  that  a  person  could  see  up 
the  track  from  where  he  stood  neai-ly  seven 
hundred  feet ;  that  he  could  not  tell  whether 
any  smoke  prevented  him  from  seeing  the 
cars  coming,  but,  if  it  did,  he  should  have 
waited  until  it  passed  away.  Held,  that  the 
action  could  not  be  maintained.  Clark  v. 
Boston  and  Albany  B.  B.  Co.,  128  Mass.,  1, 
1879 ;  1  Amer.  &  Eng.  R.  R.  Cases,  184. 

19.  Gates.  Where  a  railway  company 
crosses  a  public  highway  on  the  level,  and 
there  are  {under  the  8  Vict,  c.  20,  s.  47)  gates 
for  the  protection  of  "  horses,  cattle,  carts  or 
carriages  "  passing  along  the  highway,  it  is 
the  duty  of  the  railway  company's  employes 
to  keep  them  closed  when  any  train  is  ap- 
proaching. If  this  duty  is  not  performed, 
and  a  passenger  along  the  higliway  is,  in 
attempting  to  cross  the  line  of  railway, 
injured,  the  leaving  of  the  gates  open  is,  in 
an  action  brought  by  him,  evidence  of  negli- 
gence to  go  to  the  jury.  II  is  so,  even 
though,  with  care  and  circumspection,  he 
might  have  been  able  to  see,  at  a  distance, 
the  approach  of  the  train  which  occasioned 
the  injury.  Per  the  lord  chancellor  (Lord 
Cairns):  The  gates  of  the  i-aihvay,  at  a  place 
where  it  crossed  the  highway  at  a  level, 
being  open,  amounted  to  a  statement  and  a 
notice  to  the  public  that  the  line,  at  that 
time,  was  safe  for  crossing.  North  Eastern 
R'y  Co.  V.  Wanless,  Law  Reports,  7  English 
&  Irish  Appeals,  12 ;  9  Eng.  (Moak),  1,  1874 ; 
Wanless  v.  North  Eastei-n  B'y  Co.,  Law  Re- 
ports, 6  Queen's  Bench  Cases,  481,  1871. 

20.  —  A  railway  company  acting  under 
the  provisions  of  special  acts,  which  em- 
bodied the  Railways  Clauses  Consolidation 
Act,  1845  (8  and  9  Vict.,  c.  20),  constructed  a 
railway  crossing  a  highway  on  a  level,  and  in 
compliance  with  ss.  46  and  47  of  that  statute 
erected  at  the  crossing  sufficient  gates,  but 
did  not  employ  persons  to  open  and  sliut 
them.  The  plaintiff  coming  along  the  high- 
way at  night  arrived  at  the  crossing,  and, 
finding  no  person  in  attendance  to  open  the 


gates,  proceeded  to  open  them  himself,  and 
was  injured  in  consequence.  Held,  per 
Cock  burn,  C.  J.,  Crompton  and  Shee,  JJ., 
dissent iente  Blackburn,  J.,  that  he  had  no 
right  of  action  against  the  company.  Wyatt 
V.  Great  Western  B'y  Co.,  6  Best  &  Smith, 
709;  118E.  C.  L.,  709.     1865. 

21.  —  The  plaintiff,  whilepassing  along  an 
occupation  road  which  crossed  the  defend- 
ant's railway  on  a  level,  was  knocked  down 
and  injured  by  a  train  of  the  defendant, 
owing,  as  was  alleged,  to  the  defendant'a 
negligence.  There  were  gates  across  the 
road  left  unfastened,  and  the  defendant  had 
at  one  time  kept  a  gate-keeper,  but  had 
ceased  to  keep  one  some  time  before  the  ac- 
cident. About  three  years  before  the  acci- 
dent the  defendant  had  obtained  powers 
under  an  act  to  maJce  a  new  road  and  discon- 
tinue the  level  occupation  road ;  the  powers  of 
the  act  were  to  be  exercised  witliin  five  years, 
and  then  to  cease ; .  and  nothing  had  been 
done  as  to  the  road  till  after  the  accident. 
The  jury  negatived  negligence  in  the  driver 
of  the  engine ;  but  found  for  the  plaintiff  on 
tlie  ground  generally  of  "negligence  as  to 
the  crossing."  The  judge,  in  summing  up, 
had  left  to  the  jury  as  evidence  of  negligence 
in  the  defendant  intei'  alia,  the  omission 
to  keep  a  gate-keeper,  and  the  omission  to 
exercise  the  powers  of  the  act;  held,  a 
misdirection.  Cliff  v.  Midland  B'y  Co., 
Law  Reports,  5  Queen's  Bench  Cases,  35S. 
1870. 

22.  Luokout.  The  lookout  upon  an  en- 
gine must  be  as  efficient  as  circumstances  re- 
quire, and  especially  so  when  the  chances  of 
access  to  the  track  are  greater  than  usual. 
Marcott  v.  Marquette,  Houghton  and  Onto- 
nagon B.  B.  Co., 4:1  Mich.,  1, 1881 ;  4  Amer.  & 
Eng.  R.  R.  Cases,  548;  East  Tenn.,  Va.  and 
Ga.  B.  B.  Co.  V.  White,  5  Lea  (Tenn.),  540, 
1880;  8  Amer.  &Eng.  R.  R.  Cases,  65. 

28.  —  Where  a  train  of  o  irs  was  moving 
backwards,  within  the  limits  of  an  incorpo- 
rated town,  while  the  deceased  was  walking 
on  the  track  in  the  direction  in  whidi  tlio 
train  was  moving,  and  no  person  was  sta- 
tioned to  keep  a  lookout,  and  the  cars  ran 
over  and  killed  the  deceased,  the  company 
is  guilty  of  negligence.  Savannah  and  Mem- 
phis B.  B.  Co.  V.  Shearer,  58  Ala;,  673, 
1877 ;  20  Amer.  R'y  Rep.,  451. 
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24.  Obstructed  view.  The  fact  that  the 
view  of  the  track  may  have  been  obscured 
by  other  cars  left  standing  on  the  side  track 
does  not  lessen  the  caution  required  of  aper- 
son  attempting  to  cross,  but  imposes  upon 
him  the^  duty  of  exercising  a  higher  degree 
of  diligence.  Garland  1}.  Chicago  and  North- 
western B'y  Co.,  8  Bradwell  (111.),  571,  1881; 
Haas  V.  Grand  Rapids  and  Indiana  B.  B. 
Co.,  41  Mich..  401,  1883;  8  Amer.  &  Eng.  R. 
E.  Cases,  368;  Cor  dell  v.  New  York  Central 
and  Hudson  River  B.  B.  Co.,  70  N.  Y., 
119,  1877;  18  Amer.  R"y  Rep.,  511.  See 
Same  v.  Same,  64  N.  Y.,  535.     1876. 

25.  —  A  person  crossing  the  track  at  a 
private  crossing,  at  a  place  where  the  view  is 
obstructed  by  standing  cars,  has  the  right  to 
presume  that  the  company  at  such  crossing 
wiU  lise  more  care  than  ordinaiily.  Thomas 
V.  Delaware,  Lackawanna  and  Western  R. 
B.  Co.,  19  Blatchford  (0.  S.  C.  C),  533.  1881. 
See,  also.  Same  v.  Same,  8  Federal  Reporter, 

"  729.    1881. 

26.  —  Evidence  that,  by  reason  of  excava- 
tions, the  formation  of  the  land  in  the  vi- 
cinity, and  the  presence  of  timber  near  the 
crossing,  it  was  somewhat'  difificult  for  per- 
sons near  it  on  the  highway  to  see  an  ap- 
proaching train,  would  support  a  finding 
tliat  a  failure  to  signal  the  approach  of  the 
train  was  negligence,  although  such  signals 
were  not  then  required  by  statute.  Eilert  v. 
Oreen  Bay  and  Minnesota  R.  R.  Co.,  48  Wis., 
606,  1879;  Roberts  v.  Chicago  and  North- 
western B'y  Co.,  35  ib.,  679,  1874. 

27.  —  Where  a  railroad  company  permits 
brush  and  other  obstructions  on  its  right  of 
way  BO  as  to  prevent  the  view  of  approach- 
ing trains  by  travelers  on  the  highway  cross- 
ing its  track,  and  neglects  to  give  any  signal 
of  danger  by  a  train  approaching  a  cross- 
ing, either  by  i-inging  a  bell  or  sounding  a 
whistle,  whereby  a  party,  in  attempting  to 
cross  the  track  on  the  public  road,  is  killed, 
the  company  will  be  guilty  of  negligence. 
Dimick  v.  Chicago  and Nortjiwestern  B'y  Co., 
80  111.,  838.     1875. 

28.  —  It  cannot  be  said,  judicially,  that  a 
person  about  to  drive  across  a  railroad  at  a 
point  where  the  line  of  the  track  could  not 
be  seen  before  reaching  the  crossing,  should 
go  on  foot  to  look  for  approadiing  trains  be- 
fore driving  upon  the  crossing  with  a  team. 


Pittsburgh,  Cincinnati  and  St.  Louis  B'y  Co. 
V.  WrigM,  80  Ind.,  236,  1881 ;  6  Amer.  &  Eng, 
R.  R.  Cases,  114., 

29.  —  A  railway  company  is  not,  as  a 
matter  of  law,  required  to  station  a  flagman 
at  a  road,  crossing  in  the  country  because  of 
the  approach  to  it  being  partially  concealed 
by  (embankments  or  otherwise.  Haas  v. 
Grand  Bapids  and  Indiana  B.  B.  Co.,  47 
Mich.,  401,  1883  ;  8  Amer.  &  Eng.  R.  E. 
Cases,  368. 

30.  —  Plaintiff  was  injured  by  a  back- 
ing engine  while  crossing  defendant's  track. 
In  an  action  to  recover  for  the  injury,  it 
appeared  that  there  were  some  empty 
cars  standing  on  another  track  between  the 
ti-ack  upon  which  was  the  engine  and 
plaintiff  as  he  approached  the  track.  De- 
fendant's counsel  asked  the  court  to  charge 
that  there  was  no  negligence  on  the  part  of 
the  defendant  in  using  that  particular  en- 
gine; also,  that  leaving  the  empty  cars 
standing  on  the  track  was  not  negligence ; 
the  court  refused  so  to  charge.  Held,  no 
error.  Kissenger  v.  New  York  and  Harlem 
B.  B.  Co.,  56  N.  Y.,  538,  1874;  6  Amer.  R'y 
Rep.,  154. 

31.  —  A  railway  crossed  on  a  level  a  pub- 
lic carriage  and  foot-way  at  a  spot  which, 
from  the  fact  of  there  being  a  considerable 
curve  in  the  line,  and  a  bridge  near,  trains 
coming  in  one  direction,  were  not  seen  until 
very  close,  was  peculiarly  dangerous.  There 
were  gates  across  the  carriage-way  which 
were  kept  locked ;  but  the  foot- way  was  pro- 
tected only  by  a  swing-gate  on  either  side,  no 
person  being  there  to  caution  people  passing. 
The  plaintiff,  while  using  the  foot-way,  was 
knocked  down  by  a  passing  train  and  injured. 
Held,  that  it  was  properly  left  to  the  jury  to 
say  whether  or  not  the  company  had  been 
guilty  of  negligence.  Bilbee  v.  London, 
Brighton  and  South  Coast  B'y  Co.,  18  Com- 
mon Bench  (N.  S.),  584;  114  E.  C.  L.,  588. 
1865. 

32.  Bate  of  speed.  While  unusual  speed 
of  railway  trains  does  not  of  itself  consti- 
tute negligence,  yet  it  may  be  considered 
with  other  circumstances  in  determining 
the  degree  of  care  exercised.  Artz  v.  Chi- 
cago, Bock  Island  and  Pdeific  B.  B.  Co.,  44 
la.,  384,1876;  Terre  Haute  and  Indianapolis 
B.'r.  Cc.   v.   Clark,  73  Ind.,   168,  1880;  6 
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Amer.  &  Eng.  R.  R.  Cases,  84;  Salter  v. 
Utica  atid  Black  River  R.  R.  Co.,  88  N.  Y., 
43,  1882;  8  Amer;  &  Eng.  R.  R.  Gases,  487. 

83.  —  The  court  instrXioted  the  jury  that 
it  is  the  duty  of  the  employes  of  a  railroad 
company  "  to  approach  a  crossing  at  such 
rate  of  speed  as  would  enable  them  to  check 
the  train,  if  necessary."  Held,  erroneous. 
Cohen  v.  Eureka  and  Palisade  R.  R.  Co.,  14 
Nev.,  376.     1879. 

34,  —  The  law  does  not  require  the  speed 
of  trains  to  be  slackened  on  approaching  the 
crossing  of  a  public  highway  in  the  country 
when  a  team  is  seen  approaching  the  same. 
Chicago  and  Alton  R.  R.  Co.  v.  Robinson,  9 
Bradwell  (111.),  89.     1881. 

36.  —  The  running  of  a  train  at  a  street 
crossing,  where  many  are  constantly  pass- 
ing, at  a  greater  speed  than  is  allowed  by 
law,  is  not  only  carelessness,  but  the  act  is 
also  wilful.  At  such  places  the  engine- 
driver,  as  well  as  persons  crossing  the  rail- 
road, must  exercise  more  care  than  at  other 
places  of  less  peril.  Wabash  R.  R.  Co.  v. 
Henks,  91  111.,  406.     1879. 

8(>.  —  A  mjner  was  run  over  and  killed 
by  a  passing  engine  while  he  was  using  a 
level  crossing,  on  a  dark  morning  in  No- 
vember. His  view  of  the  line  in  the  direc- 
tion from  which  the  engine  came  was 
obscured  by  a  fence,  a  signal-man's  box  and 
a  sliunted  train.  The  engine  of  the  shunted 
train  was  blowing  off  steam,  which  served 
to  drown  the  noise  of  the  approaching  engine. 
The  engine-driver,  if  he  had  whistled  at  all, 
had  not  given  an  "alarm"  whistle.  Held, 
that  the  railway  company's  servants  were  in 
fault,  and  that  there  was  no  contributory 
negligence  on  the  part  of  the  miner,  and 
that  the  company  was  liable  in  damages. 
Ritchie  v.  Caledonian  R'y  Co.,  7  Scotch  Ses- 
sion Cases  (4th  series),  148.     1879. 

37.  —  sign-board.  The  omission  to  erect 
a  sign-board  at  a  crossing  will  not  render  a 
railway  company  liable  for  a  personal  injury 
at  the  crossing,  where  the  party  injured  was 
guilty  of  contributory  negligence.  Field  v. 
Chicago,  Burlington  and  Quincy  R\y  Co.,  4 
McCrary  (U.  8.  C.  C),  573,  1883;  Lang  v. 
Holiday  Creek  R.  R.  Co.,  49  la.,  469,  1878; 
Payne  v.  Chicago,  Rock  Island  and  Pacific 
R.  R.  Co.,  89  lb.,  533,  IHli;  Payne  v.  Chicago, 
Rock  Island  and  Paoiflo  R.  R.  Co.,  44  ib., 


336,  1876;  Field  v.  Chicago,  Burlington  and 
Quincy  R'y  Co.,  14  Federal  Reporter,  S3i, 
1883;  8  Araer.  &  Eng.  R.  R.  Cases,  425. 

38.  —  The  intention  of  the  statute  was 
not  to  create  an  absolute  liability  on  the 
part  of  the  railroad  company,  but  to  make 
the  failure  to  provide  sign-boards  at  high- 
way crossings  conclusive  evidence  of  negh- 
gence  on  the  part  of  the  company.  Field  v. 
Chicago,  Burlington  and  Quincy  R.  R.  Co., 
14  Federal  Reporter,  '383.     1883. 

89.  —  In  a  suit  against  a  railway  company 
for  injuries  sustained  by  being  run  into  at  a 
highway  crossing,  evidence  that  there  was 
no  sign-board  at  the  crossing  at  the  time  of 
the  accident  is  admissible  on  the  issue  of 
due  care  on  the  part  of  tlie  plaintiff,  Elkins 
V.  Boston  and  Albany  R.  R.  Co.,  113  Mass., 
190,  1874;  7  Amer.  R'y  Rep.,  456. 

40.  —  Evidence  that  the  company  had  no 
sign  over  the  crossing  to  warn  persons  ap- 
proaching of  its  presence  is  proper,  although 
there  be  no  statute  or  ordinance' requiring 
the  company  to  have  such  a  sign.  It  is  for 
the  jury  to  say  whether  the  omission  to  have 
such  a  sign  is  negligence;  and  it  is  for  them 
to  say  whether  it  contributed  to  the  injury, 
even  where  it  appears  that  the  person  in- 
jured was  familiar  with  the  crossing.-  Shaher 
V.  .St.  Paul,  Minneapolis  and  Manitoba  R'y 
Co.,  38  Minn.,  103,  1881;  3  Amer.  &  Eng.  R. 
R.  Cases,  185;  Baltimore  and  Ohio  R.  R.  Co. 
V.  Whitacre,  85  Ohio  St.,  637.     1880. 

41.  Where  crossing  coiiimonces.  Under 
the  facts  found  in  tills  case,  that  portion  of 
the  highway  from  the  point  where  the  rail- 
way trade  first  infringes  upon  the  highway 
to  the  point  of  actual  grossing  cannot  be  re- 
garded as  a  part  of  the  highway  crossing. 
Beatty  v.  Central  Iowa  R'y  Co.,  58  la.,  242, 
1883 ;  8  Amer.  &  Eng.  R.  R.  Cases,  310. 

2.  Negligence  of  injured  party. 

42.  DefoctiTO  crossing.  The  fact  tliat  a 
person  attempts  to  pass  over  a  crossing  on  a 
highway,  after  he  has  notice  that  it  is  unsafe 
by  reason  of  being  out  of  repair,  does  not 
necessarily  constitute  negligence,  nor  is  he 
necessarily  bound  absolutely  to  refrain  from 
pursuing  his  course.  This  would  depend 
upon  the  circumstances  of  the  case.  If 
under  the  circumstances,  he   had  reason- 
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able  cause,  in  the  exercise  of  ordinary  care 
and  discretion,  for  believing  that  he  could 
pass  over  in  safety,  and  exercised  due  care 
in  attempting  to  do  so,  he  would  not  be 
guilty  of  negligence.  Kelly  v.  Southern 
Minnesota  R'y  Co.,  28  Minn.,  98,  1881;  6 
Amer.  &  Eng.  R.  R.  Cases,  264. 

43.  Degree  of  care  required  of  traveler. 
The  plaintiff  in  his  declaration  averred  that 
he  being  in  a  narrow  fenced  lane  leading  to 
the  crossing  over  defendant's  railway,  and 
distant  about  two  and  a  half  rods  from  the 
track,  and  seeing  the  defendant's  train  forty 
rods  from,  but  approaching  the  crossing,  he 
being  distant  seven  rods  therefrom,  at- 
tempted to  pass  before  the  train  should  reach 
the  crossing ;  that  his  attempt  was  unsuccess- 
ful, and  that  he  was  injured.  Held,  on  de- 
murrer, that  on  the  plaintiff's  statement  of 
facts  he  was  not  in  law  entitled  to  recover. 
Ormes  v.  Maine  Central  R.  R.  Co.,  67  Me., 
100,  1877;  16  Amer.  R'y  Rep.,  326. 

44.  —  If  a  person  while  crossing  the  track 
of  a  railroad  on  a  public  highway  is  injured 
by  a  passing  train,  his  negligence,  if  it  con- 
tributes at  all  to  the  injury,  contributes 
directly  and  proximately.  Heame  v.  South- 
em  Paeiflo  B.  R.  Co.,  50  Cal.,  482.     1875. 

45.  —  While  crossing  a  railway  track  the 
plaintiff's  intestate  was  killed  by  a  train 
which  had  left  a  station  on  schedule  time 
and  attained  a  speed  of  twenty  miles  an 
hour ;  the  deceased  was  working  at  a  steam- 
mill  located  near  the  track ;  when  first  seen 
by  the  engine-driver  he  was  about  one  hun- 
dred feet  distant,  and  making  no  effort  to 
get  out  of  the  way ;  the  engine-driver  put  on 
brakes  and  shut  off  steam,  but  gave  no 
signal  by  bell  or  whistle ;  held,  that  the  con- 
tributoiy  negligence  of  the  deceased  will 
prevent  a  recovery  against  the  company. 
Parker  V.  Wilmington  and  WeldonR.R.  Co., 
86  JI.  C,  221,  1882;  8  Amer.  &  Eng.  R.  R. 
Cases,  430. 

46.  —  It  is  not  sufficient  to  exonerate  a 
party  from  a  charge  of  contributory  negli- 
gence in  attempting  to  cross  a  railway  track 
in  the  face  of  an  approaching  locomotive, 
to  show  that  he  might  reasonably  have  sup- 
posed that  if  the  locomotive  ran  at  its  usual 
and  lawful  rate  of  speed  for  that  place,  he 
could  cross  without  harm.  He  has  no  more 
right  to  presume  that  the  men  in  charge  of 


the  locomotive  will  obey  the  requirements  of 
the  law  than  they  have  that  he  will  obey 
the  instinct  of  self-preservation.  Kelley  v. 
Hannibal  and  St.  Joseph  R.  R.  Co.,  75  Mo., 
138.     1881. 

47.  —  Where  a  person,  as  he  approaches  a 
crossing,  with  a  single  tr^ck  and  infrequent 
trains,  sees  a  train  with  the  rear  towards 
him,  going  apparently  in  an  opposite  direc- 
tion, and  is  deceived  by  appearances,  and 
his  attention  distracted  by  the  actions  of 
persons  at  a  distance  attempting  to  warn 
him  of  his  danger  from  the  train  which  is 
backing  rapidly  and  quietly  towards  him, 
and  a  wagon  has  crossed  just  before  him,  it  _ 
will  be  left  with  the  jury  to  say  whether 
there  is  want  of  proper  care.  Bonnell  v. 
Delaware,  Lackawanna  and  Western  R.  R. 
Co.,  39  N.  J.  Law,  189,  1877;,  14  Amer.  R'y 
Rep.,  220. 

48.  —  Where  one  knows  a  train  to  be  ap- 
proaching, which  may  injure  him  if  he  at- 
tempts to  cross  the  track  before  it,  the 
slightest  care  for  his  own  safety  requires 
him  to  wait  for  it  to  pass.  So,  where  it  ap- 
pears that  the  deceased  was  acquainted  with 
the  way  in  which  the  trains  were  run,  and 
saw  or  might  have  seen  the  whole  situation 
precisely  as  it  was,  but  in  her  eagerness  to 
secure  a  passage  on  the  train  attempted  to 
cross  the  track  and  was  struck,  there  was 
gross  negligence  on  her  part.  In  such  case  / 
the  absence  of  the  flagman  from  his  post,  or 
the  failure  to  give  warning  of  the  approach- 
ing train  by  bell  or  whistle,  is  not  such  wil- 
ful or  wanton Y negligence  on  the  part  of  the 
railroad  company  as  to  charge  it  with  re- 
sponsibility for  the  accident.  Lake  Shore 
and  Michigan  Southern  Ey  Go.  v.  Sunder- 
land, 2  Bradwell  (111.),  807.     1878. 

49.  —  The  mere  fact  that  a  party,  from 
the'  nature  of  his  employment,  is  authorized 
to  cross  the  tracks  of  a  railroad,  will  not 
warrant  such  crossing  at  a  place  other  than 
is  provided  by  the  railroad.  Morgan  v.  Penn- 
sylvania R.  R.  Co.,  7  Federal  Reporter,  78. 
1881. 

50.  —  On  a  track,  where  cars  frequently 
pass,  every  one  is  bound  to  be  vigilant  in  his 
own  protection,  according  to  the  common 
experience  of  men  of  ordinary  prudence 
under  like  circumstances;  but  the  want  of 
such  vigilance  is  a  matter  of  defense  in  an 
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action  against  the  railroad  company  to  re- 
cover damages  for  injuries  sustained  be- 
cause of  its  negligence.  Kansas  Pacific  R'y 
Co.  V.  Twombly,  3  Colo.,  135.  1876.  Affirmed 
on  writ  of  error,  Raihvay  Co.  r.  Tioombly, 
100  U.  S.,  78,  1879;  31  Amer.  R'y  Rep.,  447. 

51.  —  Where  deceased  crossed  the  railway 
track  of  defendant,  and  was  met  in  a  hur- 
ried manner  by  a  friend  on  the  adjacent  par- 
allel track  of  another  road,  thence  turned 
back  to  defendant's  track,  and  held  there  in 
conversation  during  the  passage  of  a  long 
train  running  at  the  speed  of  five  or  six 
miles  an  hour  on  the  adjacent  road,  and 
having  separated,  the  deceased  was  then 
killed  by  a  switch-engine  backing  up  on  de- 
fendant's track  in  a  direction  opposite  that 
of  the  passing  train,  the  survivor  having 
got  twenty  feet  away  before  being  apprised 
of  the  accident,  and  not  having  seen  the 
switch-engine  nor  heard  it  because  of  the 
noise  of  the  passing  train, —  held,  that 
the  turning  back  of  deceased  was  not  an  act 
of  negligence  which  the  law  will  recognize 
as  such,  but  that  it  was  'properly  left  to  the 
considei-ation  of  the  jury.  Held,  also,  that 
it  was  properly  left  to' the  jury  to  determine 
whether  or  not  the  deceased  was  guilty  of 
negligence,  under  the  circumstances,  in  not 
observing  the  approaching  engine.  Kansas 
Pacific  P'y  Co.  v.  TviomWy,  8  Colo.,  135, 
1876.  Affirmed  on  writ  of  error.  Railway 
Co.  V.  Tioombly,  100  U.  S.,  78,  1879;  31  Amer. 
R'y  Rep.,  447. 

52.  —  Plaintiff's  intestate,  who,  with  his 
horses  and  wagon,  was  approaching  a  rail- 
road crossing,  was  prevented  from  seeing  a 
coming  train  by  some  freight  carS  which 
stood  upon  a  switch  track  near  tlie  crossing, 
until  it  was  too  late  for  him  to  avoid  a  col- 
lision with  such  train,  whereby  he  was 
killed.  A  moment  previous  a  freight  train 
had  passed  and  was  not  out  of  hearing. 
Held,  that  the  intestate  was  not  guilty  of 
contributory  negligence  in  not  seeing  or 
hearing  the  coming  train.  IngersoU  v.  N. 
Y.  Central  and  Hudson  River  R.  R.  Co.,  6 
Thompson  &  Coolc  (N.  Y.  Supremo  Ct.),  416, 
1875;  Same  v.  ^ame,  4  Hun,  377;  66  N.  Y., 
613,  1876. 

58.  —  It  is  deemed  culpable  negligence  to 
attempt  to  drive  a  team  across  the  track  of 
a  railroad  in  full  view  of  an  approaching 


engine.  Chicago,  Rock  Island  and  Pacific 
R.  R.  Co.  V.  Bell,  70  111.,  103,  1878;  Qothard 
V.  Alabama  Great  Southern  R.  R.  Co.,  67 
Ala.,  114,  1880. 

54.  —  The  court  cannot  say,  as  matter  of 
law,  that  ordinary  care  required  plaintiff  to 
stop  his  team  and  listen  for  the  train,  or 
that  trotting  his  team  to  within  a  rod  of  the 
track  was  negligence^  even  though  he  knew 
that  the  train  usually  passed  the  crossing  at 
about  that  time  in  the  day;  but  these  ques- 
tions are  foi;  the  jury.  Eilert  v.  Oreen  Bay 
and  Minnesota  R.  R.  Co.,  48  Wis.,  608. 
1879. 

66.  —  While,  where  the  severity  of  the 
weather  requires  a  traveler  upon  the  high- 
way to  protect  himself  from  it,  if  the  means 
taken  materially  impair  his  ability  to  per- 
ceive coming  danger  and  he  is  injured  at  a 
railroad  crossing,  he  is  not  to  be  freed  from 
a  charge  of  contributory  negligence,  yet,  un- 
less it  is  certain  that  the  means  used  did 
have  that  effect,  it  is  a  question  for  the  jury, 
not  the  coui't.  Salter  v.  Utica  and  Black 
River  R.  R.  Co.,  59  N.  Y.,  631,  1874;  revbrs- 
ing  3  Thompson  &  Cook  (N.  Y,  Supreme 
Ct.),  800.     1874. 

60.  —  A  pereon  approaching  a  railway  at 
a  road  crossing  is  bound  to  use  such  precau- 
tions as  a  prudent  man  would  resort  to  un- 
der like  circumstances ;  but  any  attempt  by 
the  court  to  prescribe  the  precise  thing  he 
should  do  in  exercising  such  caution  would 
be  an  invasion  of  the  province  of  the  jury, 
by  charging  on  the  weight  of  evidence. 
Texas  and  Pacific  R'y  Co.  v.  Chapman,  57 
Tex.,  75,  1883;  Houston  and  Texas  Central 
R'y  Co.  V.  Waller,  56  Tex.,  331,  1883;  8  Amer. 
&  Eng.  R.  R.  Cases,  481 ;  Philadelphia  and 
Reading  R.  R.  Co.  v.  Carr,  99  Pa.  St.;  505, 
1883 ;  6  Amer.  &  Eng.  R.  R.  Cases,  185. 

57.  —  A.  was  walking  upon  the  street  of 
a  city,  which  was  intersected  at  an  angle,  by 
several  parallel  lines  of  railway.  On  Bear- 
ing the  intersection,  A.  saw  a  train  approach- 
ing on  one  of  the  tracks,  and  stopped  until 
it  had  passed.  When  the  last  car  had  gone 
by,  she  looked  both  ways  and  also  listened, 
but  neither  saw  nor  hoard  aony  thing  to  alarm 
her,  and  accordingly,  when  the  rear  of  the 
train  was  about  a  car's  length  oS,  attempted 
to  cross.  While  doing  so,  she  tripped  and 
fell  upon  the  track  next  beyond  that  upon 
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which  the  train  had  just  passed,  and  after 
lying  there  prostrate  about  fifteen  seconds, 
was  run  over  and  injured  by  a  train  running 
upon  that  track  in  the  opposite  direction 
from  the  train  which  had  just  passed.  A.'s 
view  of  the  train  by  which  she  was  injured 
was  totally  cut  off  by  the  train' which  had 
just  passed.  The  rear  car  of  the  last  named 
train  passed  the  engine  of  the  first  named 
train  about  three  hundred  feet  from  the 
place  of  the  b,ccident.  In  a  suit  by  A.  against 
the  company  to  recover  damages  for  her 
injuries,  the  defendant  requested  the  court 
to  charge  that  the  plaintiff  had  been  guilty 
of  contributory  negligence  in  attempting  to 
cross  while  the  train  which  had  just  passed 
prevented  her  seeing  the  train  by  which  she 
was  injured.  The  court  declined  to  so 
charge,  but  left  the  question  of  the  plaintiff's 
contributory  negligence  to  the  jury.  Held, 
under  the  circumstances,  that  this  was  not 
error.  Philadelphia  and  Reading  R.  R.  Co. 
V.  Carr,  99  Pa.  St.,  505,  1883;  6  Amer.  & 
Eng.  R.  R.  Cases,  185. 

58.  ^  A  traveler  is  bound  to  look  out  and 
listen  for  engines  and  trains ;  but  he  is  not 
bound  to  make  inquiry  as  to  the  schedules  or 
the  time  when  the  trains  are  expected  to 
pass.  South  and  North  Ala.  R.  R.  Co.  v. 
Thompson,  63  Ala.,  494.     1878. 

69.  —  To  instruct  the  jury  that  "  plaint- 
iff's testimony  shows  that  deceased  was 
familiarly  acquainted  with  the  crossing  and 
the  time  of  the  passing  of  trains,  and  it  was 
his  duty  to  have  avoided  being  run  against 
by  tlie  train  by  keeping  off  the  track  at 
crossing-time,  and,  if  he  failed  so  to  avoid 
the  train,"  etc.,  is  error.  Louisville,  Cincin- 
nati and  Lexington  R.  R.  Co.  v.  Qoetz,  79 
Ky.,442.    1881. 

60.  —  It  was  held  to  be  error  to  instruct 
the  jury  that  it  was  the  duty  of  the  deceased 
"  to  make  such  use  of  his  eyes  and  ears,  and 
all  his  faculties,  as  would  enable  him  to 
avoid  danger,  provided  the  managers  of  the 
train  were  doing  their  duty ;  if  he  did  that  he 
was  free  from  blame."  Toledo,  Wabash  and 
Western  Ry  Co.  v.  Shuckman,  50  Ind.,  43. 
1875. 

61.  —  One  cannot  recover  for  an  injury 
received  while  crossing  a  railroad  track,  if  he 
failed  to  look  and  listen,  unless  the  circum- 
stances were  such  that  it  would  have  been 


of  no  avail  to  do  so;  and  this  though  the 
defendant  neglected  to  take  the  statutory 
precautions  and  was  otherwise  negligent  in 
the  management  of  its  cars.  Drain,  v.  St. 
Louis,  Iron  Mountain  and  Southern  B'y  Co., 
10  Mo.  App.,  531.     188l! 

62.  —  Under  the  circumstances  in  this 
case,  held,  that  a  person  who,  in  passing 
from  the  depot  to  the  train  he  was  about  to 
take,  was  obliged  to  cross  an  intervening 
track,  was  not  guilty  of  contributory  negli- 
gence, in  that  he  did  not,  before  approach- 
ing the  train,  look  up  or  down  the  track  to 
see  whether  there  was  danger  from  an  ap- 
proaching train,  and  in  that  he  approached 
the  train  diagonally  from  the  platform  of 
the  station,  and  before  his  train  had  come  to 
a  full  stop.  Jewett,  Receiver,  v.  Klein,  37  N. 
J.  Eq.,  550.     1876. 

63.  —  When  a  traveler  approaching  a  rail- 
way crossing  in  a  covered  buggy,  with  the 
sides  and  back  of  the  cover  fastened  down, 
so  that  he  could  not  see  to  his  right  or  left 
without  bending  forward,  stopped  about 
twenty  rods  fi-om  the  crossing  and  looked  to 
the  east,  in  which  direction  he  could  see 
about  fifty  rods,  and  then  started  forward 
looking  toward  the  west,  and  was  injured 
by  a  train  coming  from  the  east,  held,  that 
he  was  guilty  of  contributory  negligence  in 
causing  the  accident,  and  should  have  been 
non-suited,  even  if  the  train  gave  no  signal  of 
its  approach.  Stackus  v.  New  York  Central 
and  Hudson  River  R.  R.  Co.,  7  Hun  (N.  Y.), 
559.     1876. 

64.  Effort  to  escape  danger.  The  mere 
fact  that  a  pex-son  jumps  from  A  vehicle  in 
which  he  is  traveling,  where  there  is  immi- 
nent danger  of  collision  with  an  approach- 
ing train  at  a  crossing,  does  not  bar  a  recov- 
ery against  the  railroad  company,  although 
it  appears  that  he  made  a  mistake  and  would 
have  escaped  injury  had  he  remained  quiet. 
Dyer  v.  Erie  R'y  Co.,  71  N.  Y.,  328.     1877. 

65.  Evidence.  The  facts  considered  upon 
which  a  non-suit  was  held  proper.  Connelly 
V.  N.  Y.  Central  and  Hudson  Riven-  R.  R. 
Co.,  88  N.  Y.,  346,  1883;  8  Amer.  &  Eng.  R. 
R.  Cases,  459. 

G6.  —  At  the  trial  of  an  action  against  a 
railway  company  for  personal  injuries  oc- 
casioned to  the  plaintiff  while  attempting  to 
cross  the  tracks  in  a  wagon  at  a  grade  cross- 
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ing,  the  evidence  as  to  how  far  the  view  of 
the  track  towards  the  south  (the  direction 
from  which  the  train  came  which  caused  the 
accident)  was  obstructed  by  buildings  and 
fences  was  conflicting.  The  plaintiff's  evi- 
dence tended  to  show  that,  before  crossing, 
he  looked  up  the  track  towards  the  south ; 
that  the  track  was  obscured  by  the  smoke  of 
a  train  which  had  just  passed  the  crossing 
going  south ;  that  he  listened  for  the  whistle 
of  any  train  going  north,  and  could  hear  no 
whistle  or  other  signal  of  its  approach. 
Held,  that  the  question  whether  the  plaintiflf 
used  due  care  in  crossing  the  track  was  for 
the  jury.  Randall  v.  Connecticut  River  R. 
R.  Co.,  132  Mass.,  269.    1883. 

67,  Fpilure  to  let  down  buggy-top.  When 
the  plaintiff  came  near  to  the  sign-board, 
warning  travelers  to  look  out  for  the  cars, 
he  stopped  his  team  and  looked  east  and  west 
for  trains ;  he  could  see  about  fifty  rods  east ; 
seeing  no  train,  he  started  on  to  cross  the 
track,  looking  and  listening  both  ways  as 
well  as  he  could  without  getting  out  or  off 
from  his  seat,  but  he  neither  heard  nor  saw 
anything.  A  train  from  the  east  struck  his 
buggy,  and  he  was  injured.  Plaintiff  was 
non-suited  on  the  ground  of  contributory 
negligence.  Held,  error ;  that  the  failure  of 
the  plaintiff  to  lot  down  his  buggy-top  wlien 
he  started  up  was  not,  as  matter  of  law, 
negligence.  Stackus  v.  New  York  and  Hud- 
son River  R.  R.  Co.,  79  N.  Y.,  464.     1880. 

G8.  dates.  In  an  action  against  a  rail- 
way company  to  recover  for  injuries  caused 
by  an  engine  colliding,  at  a  crossing,  with  a 
wagon  in  which  the  plaintiff  was  driving  at 
about  half  past  five  in  the  morning,  in  De- 
cember, it  appeared  that  there  were  six 
tracks  across  the  highway ;  that  the  plaintiff 
was  prevented  by  the  buildings  on  either 
side  from  seeing  the  approaching  engine  un- 
til he  had  driven  upon  the  first  track ;  that 
he  then  saw  the  engine  on  the  further 
track;  that  the  place  was  one  across  and 
near  which  engines  and  cars  of  all  kinds 
were  constantly  moving;  that  the  gates, 
which  were  arranged  to  swing  across  the 
highway  when  a  train  was  passing,  and 
across  the  railway  when  the  highway  was 
safe  for  travel,  were  in  the  night  tijne 
swung  back,  so  as  to  leave  both  tHe  highway 
and  the  railway  open;  that  there  was  no 


flag  or  lantern  at  the  crossing,  as  had  been 
customary  when  an  engine  was  about  to  pass 
while  the  gates  were  not  so  shut ;  that  the 
plaintiff's  horse  was  gentle;  that  the  plaint- 
iff did  not,  on  seeing  the  engine,  stop  or 
whip  up  his  horse,  which  was  walking ;  and 
that  he  thought  he  could  have  stopped  th(i 
horse  on  seeing  the  engine,  if  he  had  trieJ. 
Held,  that  the  question  whether  the  plaintiff 
was  in  the  exercise  of  due  care  was  for  the 
jury.  Craig  v.  New  York,  New  Haven  and 
Hartford  R.  R.  Co.,  118  Mass.,  481.    1870. 

09.  Iiiforciice.  W.,  driving  a  horse  and 
light  wagon  over  a  crossing  of  a  county 
road,  was  killed  by  a  locomotive.  There  was 
no  express  testimony  as  to  whether  he 
stopped  and  looked  and  listened  before  go- 
ing on  the  railroad.  Held,  that  the  question 
of  his  negligence  was  for  the  jury.  Penn- 
sylvania R,  R.  Co.  V.  Weber,  76  Pa.  St.,  157. 
1874. 

70.  —  Although  from  the  uncontradicted 
testimony  it  might  have  been  inferred  tliat 
if  the  traveler  had  stopped  and  looked  and 
listened  he  would  have  seen  the  approaching 
train,  it  was  for  the  jury  to  determine  the 
fact.    lb. 

71.  —  The  presumption,  in  the  absence  of 
otlior  evidence,  is  that  tlie  traveler  stops  and 
looks  and  listens,  before  crossing  a  rail- 
road,   lb. 

72.  —  The  decedent  was  seen  about  to 
cross  a  railway  in  a  village,  at  a  time  whoa 
a  train  was  approaching  from  one  direction 
and  one  backing  towards  hor  from  the  other 
direction.  She  was  soon  after  found  dead 
outside  the  street  limits  on  railway  gi'ounds, 
having  been  nin  over  by  the  backing  train. 
Held,  that  being  found  where  she  was,  out- 
side the  street  limits,  did  not  of  itself  make 
out  against  her  u,  case  of  contributory  neg- 
ligence. Hassenyer  v.  Michigan  Central  R. 
R.  Co.,  48  Mich.,  205,  1882;  6  Amer.  &  Eng. 
R.  R.  Cases,  59. 

78.  Master  and  servant.  A  servant  driv- 
ing a  carriage  along  a  street  crossing  a  rail- 
road, and  having,  while  yet  at  a  point  distant 
over  thirty  feet  from  the  railroad  track,  a 
view  of  the  same  for  a  mile  to  the  south, 
drove  across  the  track,  and  the  rear  of  his 
wagon  was  struck  by  a  train  coming  from 
the  south,  and  the  wagon  was  demolished 
and  the  persons  within  it  injured.    -HeW, 
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that  the  negligent  act  of  the  servant  con- 
tributed to  the  injury.  Pennsylvania  R.  S. 
Co.  V.  Bighter,  43  N.  J.  Law,  180,  1880;  3 
Amer.-  &  Eng.  R.  R.  Cases,  220. 

74.  Negligence  of  driver.  The  contribu- 
tory negligence  of  a  cab  driver  held  to  de- 
feat the  right  of  action  of  a  passenger  in 
the  cab,  where  the  cab  was  run  into  by  a 
train.  Nicholls  v.  Great  Western  Ry  Co., 
27  Upper  Canada  (Queen's  Bench),  382.  1868. 
See,  also,  Payne  v.  Chicago,  Rock  Island  and 
Pacific  B.  R.  Co.,  39  la.,  533.     1874. 

75.  —  A  woman  who  has  accepted  an  in- 
vitation to  take  a  ride  with  a  person  com- 
petent to  manage  a  horse  is  not  chargeable 
with  his  negligence,  and  contributory  negli- 
gence on  his  part  is  no  defense  to  an  action 
against  a  railroad  company  for  injuries  re- 
sulting from  a  collision.  Accordingly,  held, 
that  a  charge  in  such  an  action,  that  if  de- 
fendant was  negligent  and  the  plaintiff  was 
free  from  negligence  herself,  she  was  entitled 
to  recover,  although  the  driver  might  be 
guilty  of  negligence  which  contributed  to 
the  injury,  was  proper.  Robinson  v.  New 
York  Central  and  Hudson  River  R.  R.  Co., 
ee  N.  Y.,  11.     1876. 

76.  —  Plaintiff's  testator  was,  by  the  in- 
vitation of  the  driver,  a  stranger,  riding  in  a 
wagon  upon  a  highway  crossed  by  defend- 
ant's road.  A  wheel  of  the  wagon  went  into 
a  hole  in  the  road  between  the  rails  of  de- 
fendant's track,  and  he  was  thrown  from  the 
wagon  and  killed.  In  a  suit  for  damages.the 
court  charged  in  substance  that  "careless- 
ness upon  the  part  of  the  driver,  assuming 
he  was  a  competent  driver  and  a  sober  man, 
and  there  was  no  reason  which  the  deceased 
could  discover  why  he.  should  not  ride  with 
him,  would  not  defeat  a  recovery,  unless  the 
death  was  caused  by  his  wrongful  and  wilful 
act."  Defendant's  counsel  requested  a  charge 
'"that  if  the  driver's  negligence  was  the 
proximate  cause  of  -the  jar  the  plaintiff  can- 
not recover."  The  court  refused  to  alter  its 
charge.  Eeld,  no  error ;  that  the  charge  in 
this  respect  was  sufficient.  Master  son  v. 
New  York  Central  a:nd  Hudson  River  R.  R. 
Co.,  84  N.  Y.,  247,  1881 ;  3  Amer.  &  Eng.  R. 
R.  Cases,  408. 

77.  —  Where  one  travels  in  a  vehicle  over 
which  he  has  no  control,  but  at  the  invita- 
tion of  the  owner  and  driver,  no  relationship 


of  principal  and  agent  arises  between  them. 
He  is  not  responsible  for  the  negligence  of 
the  driver,  where  he  himself  is  not  charge- 
able with  negligence,  and  where  there  is  no 
claim  that  the  driver  was  not  competent  to 
control  and  manage  the  team.  Dyer  v.  Erie 
iJ'2/Co.,  71N.  Y.,  238.     1877. 

78.  Obstructions  to  view.  Where  a  per- 
son, when  approaching  a  railroad  crossing, 
looks  and  listens  for  an  approaching  train 
before  passing  a  cornfield  which  obstructed 
the  view,  and  after  passing  the  same  again 
looks  and  listens,  and  no  warning  is  given 
him  by  bell  or  whistle,  he  will  be  guilty  of 
no  negligence  on  his  part  in  going  upon  the 
track,  and  the  fact  that  he  is  told  to  stop, 
that  the  cai-s  are  coming,  which  he  does  not 
hear,  will  not  change  the  rvde.  Dimiek  v. 
Chicago  and  Northwestern  R'y  Co.,  80  111., 
338.     1875. 

79.  —  It  appearing  that  plaintiff,  before 
going  through  the  opening  in  the  train  and 
upon  the  track  where  tlie  accident  occurred, 
brought  his  horses  to  a  walk,  but  did  not 
stop  them  nor  leave  his  wagon  and  go  for- 
ward where  he  could  see  an  approaching 
train;  that  he  looked  and  listened  for  a 
train,  but  could  not  see  or  hear  any  signal 
of  its  approach, —  held,  that  the  evidence  did 
not  show,  as  a  matter  of  law,  contributory 
negligence  on  the  part  of  the  plaintiff.  Kelly 
V.  St.  Paul,  Minneapolis  and  Manitoba  R'y 
Co.,  29  Minn.,  1.     1881. 

80.  —  If  the  traveler  cannot  see  the  track 
by  looking  out  from  his  carnage,  he  should 
get  out  and  lead  his  horse.  Pennsylvania 
R.  R.  Co.  V.  Beale,  73  Pa.  St.,  504.     1873. 

81.  —  F.  approached  a  crossing  with 
which  ho  was  perfectly  familiar  and  with  a 
manageable  team.  He  drove  by  an  open 
space,  through  which  he  had  an  extended 
view  of  the  track,  and  stopped  directly 
in  front  of  a  railway  watch-house,  whiph 
intercepted  his  view  in  the  same  direction. 
In  this  position  he  stood  still  for  an  instant, 
turning  his  head  around  as  if  looking  for  the 
train,  and  then  whipped  up  his  team  as  if  to 
cross  the  track,  and  collided  with  a  passing 
train  and  was  killed.  He  was  partially  deaf, 
but  did  not  leave  the  wagon  to  look  beyond 
the  watch-house.  Held,  that  he  was  guilty 
of  contributory  negligence,  and  the  court 
should  have  instructed  the  jury  that  there 
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could  be  no  recovery.  Central  R.  R.  Co.  of 
New  Jersey  v.  Feller,  84  Pa.  St.,  228,  1877;  18 
Amer.  R'y  Rep.,  869. 

82.  —  An  old  man,  who  was  somewhat 
deaf,  while  driving  a,  team  of  colts  towards 
a  railway,  down  a  narrow  road,  from  which 
the  track  was  concealed  on  one  side  by  a 
high  embankment,  stopped  to  listen,  but 
hearing  nothing  drove  on,  and  when  close 
by  the  track  a  train  appeared  within  a  few 
rods.  Fearing  that  he  could  not  control  his 
horses  whera  they  were,  he  whipped  them 
up  and  tried  to  cross  the  track,  and  the  rear 
of  the  buggy  was  struck  by  the  engine. 
Held,  that  in  an  action  for  the  resulting  in- 
jury, the  question  whether  plaintiff  was 
guilty  of  conltributoi'y  negligence  was  for 
the  jury.  Chicago  and  Northeastern  R'y  Co. 
V.  Miller,  46  Mich.,  532,  1881;  6  Amer.  & 
Eng.  R.  R.  Cases,  89. 

88.  —  A  team  collided  with  a  train  at  a 
crossing,  and  the  driver  was  killed.  The 
track  and  the  highway  were  both  below  the 
general  surface  of  the  ground,  and  an  ap 
preaching  train  could  only  be  seen  occasion- 
ally by  one  driving  towards  the  crossing. 
The  driver  was  familiar  with  the  crossing, 
but,  except  that  he  checked  his  team  for  a 
moment  some  four  rods  from  the  crossing, 
he  did  not  appear  to  have  taken  any  precau- 
tion. The  whistle  was  sounded  when  the 
crossing  was  approached.  Held,  that  the 
team-driver  was  chargeable  with  negligence, 
and  that  no  action  would  lie  for  the  injury. 
Haas  V.  Orand  Rapids  and  Indiana  R.  R. 
Co.,  47  Mich.,  401,  1883;  8  Amer.  &  Eng.  R. 
R.  Cases,  268. 

84.  —  The  plaintiff  was  driving  his  wagon 
upon  the  street  at  a  slow  tl'ot  towards  the 
railroad  crossing,  and  upon  approaching  the 
track  his  horses  were  frightened  by  the 
passage  of  the  locomotive,  and  ran  away, 
throwing  him  from  the  wagon  and  seriously 
injuring  him.  It  appeared  from  the  evi- 
dence of  the  plaintiff  that  the  street  was 
built  up  on  each  side,  and  lined  with  piles 
of  lumber  in  such  a  manner  that  a  train 
could  not  be  seen  until  the  plaintiff  ap- 
proached very  near  to  it;  and,  also,  that  the 
engine  bell  was  not  I'ung,  as  required  by 
§  486,  Civil  Code.  Held,  that  the  evidence 
failed  to  show  contributory  negligence. 
Strong  v.  Sacramento  and  Placerville  R.  R, 


Co.,  61  Cal.,  820,  1882 ;  8  Amer.  &  Eng.  R.  R, 
Cases,  278. 

86.  Ordlhanoe  of  city.  A  traveler  has  no 
right  to  omit  proper  precautions,  upon  the 
assumption  that  a  railway  company  will 
comply  precisely  with  a  city  ordinance  in 
the  running  of  its  trains.  Calliganv.  N.  Y. 
Central  and  Hudson  River  R.  R.  Co.,  59  N. 
Y.,  651.    1874. 

88.  Persons  unncquaintod  with  the  cross- 
ing. Plaintiff  and  his  companions  were 
strangers  in  Eureka,  and  ignorant  of  the  ex- 
istence of  the  defendant's  railroad.  At  the 
close  of  the  plaintiff's  case  there  was  no  evi- 
dence to  show  that  plaintiff  could  have  seen 
the  train,  as  it  approached  the  crossing,  in  sea- 
son to  avoid  the  accident,-  except  tliat  other 
people  in  different  localities,  near  where  the 
collision  occurred,  heard  and  saw  the  ap- 
proaching train  in  time  to  have  avoided  the 
accident.  Held,  that  a  non-suit  was  properly 
refused.  The  fact  that  plaintiff  and  his 
companions  were  strangers  in  Eureka,  and 
did  not  know  they  were  approaching  a  rail- 
road crossing,  was  an  important  fact  to  be 
considered  by  the  jury.  Cohen  v.  Eureka 
and  Palisade  R.  R.  Co.,  14  Nev.,  876.    1879. 

87.  Sign-hoard.  The  caution  board  is  for 
the  purposes  of  notifying  those  who  are  pass- 
ing; and  where  a  party  is  familiar  with  the 
crossing,  and  has  fi'equenlly  been  over  it, 
and  had  it  iu  mind  on  the  occasion  in  ques- 
tion as  he  approached  it,  he  cannot  be  said  to 
have  been  injured  by  the  failure  to  set  up  the 
sign-board.  Haas  v.  Orand  Rapids  and  In- 
diana R.  R.  Co.,  47  Mich.,  401,  1882;  8  Amor. 
&  Eng,  R.  R.  Cases,  268. 


8.  Rights  of  loth  parties, 

88.  Degree  or  care  required  by  botli  par- 
ties. While  it  is  the  duty  of  persons  cross- 
ing or  attempting  to  cross  a  railway  to  ex- 
ercise proper  care  and  caution,  it  is  also  the 
duty  of  the  railway  employes,  or  thoss  in 
chargd  of  the  train,  to  exercise  such  care 
and  caution  at  such  places  as  to  prevent  in- 
jury to  those  traveling  on  public  highways. 
The  duty  in  this  regard  is  reciprocal.  Louis- 
ville, Cincirmati  and  Lexington  R.  R.  Co.'  v. 
Goetz,  79  Ky.,  442,  1881;  Pennsylvania  Co. 
V.  Kriclc,  4!1  Ind,,  868,  1874;  Cohen  v.  Eureka 
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and  Palisade  B.B.  Co.,  14  Nev.,  376,  1879. 
Neither  are  bound  to  exercise  extraordinary 
care.  Willoughby  v.  Chicago  and  North- 
western R.  B.  Co.,  37  la.,  433.     1878. 

89.  —  Where  a  railroad  company  has  a 
dangerous  crossing  in  a  crowded  city,  "it 
must  exercise  a  degree  of  care  to  avoid  in- 
juring persons,  and  property  commensurate 
with  the  danger  of  accident;  on  the  other 
hand,  persons  using  such  a  crossing  must  ex- 
ercise care  and  watchfulness  commensurate 
with  the  danger  to  which  they  are  exposed. 
Harlan  v.  St.  Louis,  Kansas  City  and  North- 
em  B'y  Co. ,  65  Mo. ,  33.     1877. 

90.  —  The  rights  of  a  traveler  upon  the 
highway,  and  a  railway  company,  are  equal 
at  a  crossing ;  but  a  traveler  approaching  a 
crossing  must  yield  the  right  of  way  to  a 
train  drawing  near.  Black  v.  Burlington, 
Cedar  Rapids  and  Minnesota  B'y  Co.,  38  la., 
513.    1874. 

91.  —  A  railroad  corporation  is  not  only 
required  to  construct  its  tracks  at  a  public 
crossing  so  that  they  may  be  reasonably 
safe  to  persons  driving  across  the  same,  but 
to  maintain  them  in  a  reasonably  safe  condi- 
tion.    In  such  construction,  as  well  as  in 

■  maintaining  them  in  a  safe  condition,  it  is 
bound  only  to  ordinary  care  and  skill,  the 
rights  and  duties  of  the  corporation  and 
individuals  being  mutual.  Hurley  v.  Bail- 
road  Companies,  1  Indianapolis  Superior 
Court  Eep.,  395.     1873. 

92.  —  No  one  is  bound  to  keep  a  constant 
lookout  against  dangers  which  could  not  be 
expected  to  exist  so  long  as  ordinary  care  is 
used.  Grand  Bapids  and  Indiana  B.  B.  Co. 
V.  Martin,  41  Mich.,  667.     1879. 

93.  Foot-path.  Where  a  person  crosses  a 
railway  by  a  common  and  well-known  foot- 
path, used  by  the  public  for  many  years, 
without  let  or  hindrance  on  the  part  of  the 
employes  of  the  railway  company,  he  can- 
not be  regarded  as  a  trespasser.  Philadel- 
phia and  Beading  B.  B.  Co.  v.  Troutman,  6 
Amer.  &  Eng.  R.  E.  Cases  (Pa.),  117.     1883. 

94.  Public  use.  It  appeared  that  the  de- 
cedent was  run  over  in  attempting  to  cross 
defendant's  tracks  at  a  place  where  the 
owners  of  adjoining  lands  had  a  right  of 
way,  and  where  the  public  for  thirty  years 
had  been  in  the  habit  of  crossing.  Held, 
that  defendant's  acquiescence  for  so  long,  a 


time  in  this  public  use  amounted  to  a  license 
to  all  persons  to  cross  there,  and  imposed  a 
duty  upon  it  as  to  person?  "^o  crossing  to 
exercise  reasonable  care  in  the  movement  of 
its  trains,  so  as  to  protect  them  from  injury. 
Barry  v.  New  York  Central  and  Hudson 
Biver  B.  B.  Co.,  93  N.  Y.,  389.     1883. 


II.  Steeets. 

95.  Authority  to  use  street.  A  railway 
company  whose  track  is  laid  upon  a  public 
street  has  no  exclusive  right  to  use  such 
street  for  tlie  purpose  of  running  its  trains 
thereon.  Neier  v.  Missouri  Pacific  B'y  Co., 
13  Mo.  App..  35.     1883. 

96.  —  If  the  street  on  which  the  accident 
occurred  had  been  dedicated  to  public  use  as 
a  street,  and  was  in  use  as  such  at  the  time 
of  the  injury,  the  defendant's  right  thereon 
is  not  exclusive.  Otto  v.  St.  Louis,  Iron 
Mountain  and  Southern  B'y  Co.^  18  Mo. 
App.,  168.     1883. 

97.  —  railway  originally  laid  by  the 
military.  The  United  States  military  au- 
thorities had  the  right,  during  the  late  war, 
to  constnict  a  line  of  railroad  along  a  public 
street  of  the  city  of  Memphis,  connecting 
the  line  of  the  Mississippi  and  Tennessee 
Railroad  with  the  depot  of  the  Memphis  and 
Charleston  R.  R.  Co.,  and  no  one  using  such 
line  of  road  for  military  purposes,  under  the 
orders  of  the  military  authorities,  could  be 
deemed  a  trespasser.  But  the  chartei's  of 
neither  of  said  companies  authorizing  the 
construction  of  such  line  of  road,  they 
could,  as  against  the  public,  the  state  or 
municipal  authorities,  derive  no  right, 
through  a  license  from  the  military  author- 
ities, to  use  the  same  for  their  private  bene- 
fit. The  Mississippi  and  Tennessee  R.  R.  Co. , 
by  using  such  road  for  its  own  purposes, 
beca;me  a  trespasser  and  liable  for  anj'  dam- 
age occurring  in  consequence  df  the  passage 
of  its  trains.  Miss,  and  Tenn.  B.  B.  Co. 
V.  Wilson,  10  Heiskell  (Tenn.),  496.     1873. 

98.  City  ordinances.  The  defendant  of- 
fered in  evidence  the  ordinance  of  the  city 
authorizing  it  to  locate,  construct,  maintain 
and  operate  its  railroad  through  and  across 
a  particular  street ;  also  offered  to  prove  com- 
pliance with  the  ordinance  in  every  respect. 
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The  rejection  of  such  evidence  held  to  be 
erroneous.  Colorado  Central  R.  R.  Co.  v. 
Mollandin,  4  Colo.,  154.    1878. 

99.  —  Proof  that  the  defendant  was  mov- 
ing its  oars  in  violation,  of  a  city  ordinance 
at  the  time  the  injury  was  inflicted,  while 
not  suiKcient  per  se  to  create  a  liability,  is 
ygt  competent  to  go  to  the  jury  as  tending  to 
show  negligence.  Meek  v.  Pennsylvania  Co., 
88  Ohio  St.,  633.     1888. 

100.  —  The  running  of  a  locomotive,  or 
train  of  cars,  at  a  rate  of  speed  declared  to 
be  unlawful  by  the  ordinance  of  a  city,  or 
running  the  same  backward  without  a 
watchman  on  the  rear,  contrary  to  such  or- 
dinance, is  not,  merely  on  account  of  the 
violation  of  the  ordinance,  an  act  indicating 
or  tending  to  prove  wilful  purpose,  or  intent 
to  commit  an  injury,  if,  without  the  ordi- 
nance, the  running  under  such  circum- 
stances would  only  be  an  act  of  negligence. 
The  violation  of  such  ordinance  is  not  of  it- 
self evidence  of  anything  more  than  negli- 
gence, and  is  not  conclusive  evidence  of 
negligence.  Soudder  v.  Indianapolis,  Peru 
and  Chicago  R'y  Co.,  1  Indianapolis  Superior 
Court  Reporter,  481.     1873. 

101.  Crossing;  of  unopened  street.  Plaint- 
iff was  injured  by  a  passing  locomotive 
while  crossing  defendant's  railroad  track. 
At  the  place  where  the  accident  occurred  a 
street  had  been  laid  out  across  the  track,  but 
had  not  been  opened,  and  the  title  to  defend- 
ant's laud  had  not  been  acquired.  The  street 
had  been  partially  graded,  and  had  been  for 
some  time  used  by  persons  going  to  several 
places.  Held,  that  plaintiff  had  no  right 
upon  the  track  at  that  place,  and  was  guilty 

I  of  negligence  in  being  there.  Maine  v.  New 
York  Central  and  Hudson  River  R.  R.  Co., 
3  Thompson  &  Cook  (N.  Y.  Supreme  Ct.), 
518;  lHun(N.  Y.),  417.     1874. 

102.  Backing  train.  If  the  track  passes 
along  the  street  of  a  city,  crossing  another 
street,  and  a  train  of  cars  is  stopped  in  the 
first  street,  so  that  the  last  car  in  the  train 
stands  in  the  cross-street,  and  while  a  per- 
son is  walking  along  the  cross-street  over 
the  track,  behind  the  train,  the  train,  with- 
out any  notification,  is  suddenly  backed,  and 
the  person  is  ktlocked  down  and  injured  by 
the  cars,  the  employes  of  the  company  are 
guilty  of  gross  negligence.     Robinson   v. 


Western  Pacific  R.  R.  Co.,  48  Cal.,  409, 1874; 
7  Amer.  R'y  Rep.,  344. 

108.  —  It  is  no  defense  to  an  action  for  the 
injury  in  such  case,  that  the  plaintiff,  by 
his  own  act,  has  contributed  to  his  injury, 
but  it  must  appea^  that  by  his  own  faidt  he 
has  so  contributed,    lb. 

104."  —  The  person  injured  in  such  case  is 
exercising  an  undoubted  right  in  crossing 
the  track  on  a  public  street,  and  is  not  guilty 
of  such  want  of  care  or  diligence  as  con- 
tributes to  the  injury,  and  the  company  is 
not  released  from  liability  on  the  ground  of 
contributory  negligence,    lb. 

105.  —  The  person  injured  in  sucli  case 
had  a  right  to  presume  that  he  would  be  no- 
tified that  the  train  was  about  to  move,  and 
was  not  bound  to  wait  because  the  train  was 
on  the  street,  or  assume  that  it  might  move 
suddenly  backward  without  notice.    lb. 

106.  —  If  the  engine  bell  was  rung,  this 
does  not  of  itself  establish  proper  care  by  tha 
employes  of  the  company ;  for,  although  the 
bell  is  intended  to  give  notice  to  all,  it  is  the 
duty  of  the  engine-driver  to  see  that  all  have 
acted  on  the  notice.    76. 

107.  —  In  such  case  the  railway  company 
should  provide  a  lookout,  upon  whose  signal, 
that  the  track  was  clear,  the  engine-driver 
should  have  acted.    lb, 

108.  —  Whether  there  was  not  want  of 
ordinary  care  on  the  part  of  the  defendant  in 
this  case,  in  running  a  freight  train  back- 
ward within  the  city  limits,  at  the  rate  of 
seven  or  eight  miles  an  hour,  with  many  pe- 
destrians passing  along  the  side  of  its  track, 
with  a  beam  projecting  a  foot  and  a  half  be- 
yond the  side  of  the  car,  without  brakemen, 
lookout  or  signal  to  give  warning,  was  a 
question  properly  submitted  to  the  jury. 
Kansas  Pacific  R'y  Co.  v.  Ward,  4  Colo.,  80. 
1877. 

109.  —  Where  a  person  has  been  run  over 
by  a  train  and  injured,  in  an  action  for  dam- 
ages therefor,  a  finding  that  the  injury  was 
caused  by  the  gross  negligence  of  the  com- 
pany will  not  be  set  aside  when  it  appears 
that  he  was  run  over  by  a  train  consisting 
of  a  locomotive,  tender,  one  baggage  and 
two  passenger  cars,  which  was  started  back- 
ward over  a  public  crossing,  in  a  populous 
city,  with  the  brake  on  the  engine  out  of  re- 
pair and  useless,  with  no  brakemen  at  the 
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other  brakes,  with  no  flagman  or  other  per- 
son at  the  rear  of  the  train,  or  at  the  cross- 
ing, to  warn  persons  of  their  danger,  and 
no  one  on  the  train  except  three  persons, 
who  were  all  on  the  locomotive,  without  the 
blowing  of  any  whistle,  though  with  the 
ringing  of  a  bell,  and  along  a  track  which 
from  the  locomotive  could  not  be  seen  for  a 
distance  of  from  forty  to  fifty  feet  from  the 
rear  of  the  train.  Kansas  Pacific  R.  R.  Co. 
V.  Pointer,  U  Kans.,  37.  1874. 
'  110.  Children.  A  railway  company  op- 
erating its  cars  through  a  populous  street,  on 
which  many  children  live,  must  omit  noth- 
ing which  can  be  done  to  prevent  injuiy  to 
the  children  on  the  street.  Norfolk  and  Pe- 
tersburg R.  B.  Co.  V.  Ormsby,  37  Grattan 
(Va.),  455.    1878. 

111.  Defective  sidewalk.  If  a  party  falls 
and  is  run  over  by  a  train  of  cars  before  he 
can  arise,  and  his  fall  is  occasioned  by  a  hole 
in  a  sidewalk  of  a  city,  and  the  city  is  guilty 
■of  negligence  in  not  repairing  it,  the  city 
will  be  liable  for  all  the  immediate  and 
proximate  injuries  following.  Schmidt  v. 
■Chicago  aiid  Northwestern  R'y  Co.,  83  111., 
405.    1876. 

112.  Degree  of  care  required.  -  In  an  ac- 
tion to  recover  damagfes  for  injuries  received 
by  plaintiff  at  a  crossing  on  defendant's  road, 
the  court  charged  "  that,  considering  the 
nature  of  the  business  in  which  the  defend- 
ant was  engaged  and  the  hazard  attending 
the  running  of  cars  in  the  streets  of  a  city, 
and  particularly  on  a  dark  night,  the  defend- 
ant' was  bound  to  exercise  the  utmost  care 
and  diligence,  and  to  use  all  the  means  and 
measures  of  precaution  which  the  highest 
prudence  could  suggest  and  which  it  was  in 
his  power  to  employ."  Held,  error.  Weber 
V.  New  York  Central  and  Hudson  River  R. 
H.  Co.,  58  N.  Y.,  451,  1874;  7  Amer.  E'y 
Eep.,  1S8. 

113.  —  Where  a  railway  company  is  regu- 
larly running  its  trains  on  a  public  street. 
It  must  do  so  in  such  a  way  as  to  be  consist- 
ent with  the  safety  of  persons  and  property 
on  the  street.  Barley  v.  Chicago  and  Alton 
R  B.  Co.,  4  Bissell  (U.  S.  0.  C),  430. 
1865. 

114.  —  Irrespective  of  any  city  ordinance, 
the  speed  must  be  such  as  to  peraiit  the 
stoppage  of  the  train  within  a  reasonable 
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time,  and  the  train  must  be  provided  with 
all  usual  means  and  appliances  for  stop- 
ping,    lb. 

115.  —  When  the  engine  is  backing  a 
train  there  should  be  a  lookout  to  give  no- 
tice of  any  persons  or  obstruction.  If  there 
is  steam  or  smoke  upon  the  track  great  care 
and  diligence  is  required.     lb. 

116,  —  It  is  negligence  to  run  a  train  in  a 
street  when,  because  of  the  coldness  of  the 
weather,  all  the  train  men  are  upon  the  en- 
gine, and  the  only  means  used  for  check- 
ing or  stopping  the  train  are  such  as  can  be 
commanded  and  used  by  the  engineer.  St. 
Louis  and  South  Eastern  R'y  Co.  v.  Mathias, 
50  Ind.,  65,  1875;  8  Amer.  R'y  Rep.,  881. 

1  117.  —  Where  a  railway  company  is  au- 
thorized by  municipal  law  to  construct  and 
operate  its  road  through  aiid  across  a  street 
under  such  municipal  control,  it  is  in  the  ex- 
ercise of  a  lawful  right,  and  is  not  liable  in 
a  common  law  action,  except  for  injuries 
done  wantonly  or  without  reasonable  care. 
Colorado  Central  R.  R.  Co.  v.  MoUandin,  4 
Colo.,  154.     1878. 

118.  —  A  railway  company  is  to  be  held 
to  the  exercise  of  a  very  high  degree  of  care 
in  operating  its  road  through  the  public 
streets  of  a  city,  and  will  not  be  permitted 
to  omit  with  impunity  any  reasonable  duty 
that  may  tend  to  the  safety  of  the  public, 
who  have  an  equal  right  with  thenaselves  to 
the  free  use  of  these  thoroughfares.  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v. 
Stumps,  69  111.,  409.*  1873. 

119.  —  At  ttreet  crossings  a  high  degree 
of  vigilance  should  be  exercised.  The  sig- 
nals required  by  law  for  the  protection  of 
travelers  upon  the  highway  should  be  given^ 
and  the  servants  of  the  company  in  charge 
of  the  train  should  be  at  their  posts,  obser- 
vant of  the  track,  and  ready  at  a  moment's 
notice  to  avert,  if  possible,  any  apprehended 
danger.  A  less  degree  of  vigilance  will  or- 
dinarily be  required  between  streets  than  at 
crossings  or  when  the  ttain  is  running  longi- 
tudinally in  a  street.  In  any  case  the  requi- 
site degree  of  vigilance  may  be  properly  desig- 
nated by  the  words  "  ordinary  care,"  that  is, 
such  care  as  would  ordinarily  be  used  by 
prudent  persons  performing  a  like  service 
under  similar  circumstances.  JPVicfc  v.  St. 
Louis,  Kansas  City  and  Northern  R'y  Co.,  75 
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Mo.,  59"),  1882;  8  Amer.  &  Eng.  E.  R.  Cases, 
280;  Same  v.  Same,  5  Mo.  App.,  435,  1878. 

120.  Flagrman.  Where  a  flagman  has 
been  uniformly  stationed  at  a  street  crossing, 
the  negligence  of  the  flagman  to  give  warn- 
ing and  properly  to  discharge  his  duty,  or  in 
absenting  himself  from  his  post,  is  imputa- 
ble to  tlie  corporation.  Dolan  v.  Delatmre 
and  Hudson  Canal  Co.,  71  N,  Y.,  283.    1877. 

121.  Foot  pftsscngor.  A  foot  passenger  is 
not  debarred  the  use  of  the  street  because  a 
train  of  cars  occupies  a  portion  of  such 
street.  Robinson  v.  Western  Pacific  R.  R. 
Co.,  48  Cal.,  409,  1874;  7  Amer.  R'y  Rep., 
244. 

122.  —  ^nard  rail.  When  a  street  crosses 
a  railway,  a  foot  passenger  has  a  right  to 
cross  the  track  anywhere  in  the  street,  and 
to  cross  otherwise  than  by  a  footpath  made 
for  convenience  is  not  negligence,  though 
thereby  his  foot  became  so  fastened  between 
the  rail  of  the  track  and  a  guard  rail  that  he 
could  not  escape  from  an  approaching  train, 
and  in  consequence  was  injured.  Louisville, 
New  Albany  and  Chicago  B'y  Co.  v.  Head, 
80  Ind.,  117,  1881 ;  4  Amer.  &  Eng.  E.  E. 
Cases,  619. 

123.  "  Kicking  "  car.  Where  a  person 
is  injured  in  the  street  by  the  ui  exp3cted 
"kicking "of  a  car,  the  question  of  negli- 
gence is  for  the  jury.  Mahar  v.  Orand 
Trunk  R'y  Co.,  36  Hun  (N.  Y.),  82.     1879. 

124.  Rate  of  speed.  In  cases  where  what 
constitutes  a  proper  rate  of  speed  for  a  rail- 
road train  depends  upon  the  length  and 
character  of  the  train,  the  location  and  par- 
ticular surroundings  of  the  track,  and  other 
circumstances,  and  no  law  or  ordinance  reg- 
ulating the  speed  of  trains  is  in  evidence, 
whether  the  rate  of  speed  is  improper  or 
dangerous  is  a  question  of  fact  for  the  jury. 
Fricle  v,  St.  Louis,  Kansas  City  and  North- 
em  R'y  Co.,  75  Mo.,  595,  1882;  8  Amer.  & 
Eng.  B.  E.  Cases,  280. 

125.'  —  A  child  of  tender  years,  whilst  on 
a' railway  in  a  street  in  a  city,  was  killed  by 
a  train;  under  the  evidence  it  was  held  to  be 
for  the  jury  to  say  whether  the  train  was 
running  too  fast,  or  there  was  negligence 
otherwise ;  and  whether  the  child  was  in  the 
street  through  the  negligence  of  the  parents. 
Philadelphia  and  Reading  R,  R.  Co.  v. 
Long,  75  Pa.  St.,  357.    1874. 


120.  —  Irrespective  of  any  ordinance  or 
law  regulating  the  speed  of  railroad  trains 
at  crossings,  the  running  at  an  excessive 
rate  of  speed  is  negligence,  and  if  a  collision 
is  caused  thereby,  the  company  is  liable. 
As  to  whether  the  speed  is  excessive  or  dan- 
gerous in  the  locality  is  a  question  of  fact 
for  the  jury.  Massoth  v.  Delaware.  aniX 
Hudson  Canal  Co..  64  N.  Y.,  534.    1870. 

127.  —  cityordlnancp.  Where  a  city  ordi- 
nance, duly  authorized  by  law,  expressly  re- 
quires railroad  trains,  while  passing  through 
the  city  limits,  to  observe  a  certain  rate  of 
speed,  to  keep  head-lights  burning,  and  tlie^ 
bell  ringing,  failure  to  comply  with  suchi 
ordinance  amounts  to  negl'gence  per  se. 
But  those  violations  do  not  fasten  liability 
on  the  company,  where  they  did  not  causu 
the  damage.  Karle  v.  Kansas  City,  St. 
Joseph  and  Council  Bluffs  R.  R.  Co.,  55  Mo., 
476.    1874. 

128.  —  Where  a  train  is  run  through  a 
populous  city  at  an  unusual  hour,  it  is  incum- 
bent on  its  employes  to  take  unusual  precau- 
tions to  avoid  accidents,  and  a  failure  t6  do 
so  would  authorize  a  jury  to  infer  negligence. 
lb. 

129.  —  If  ordinary  care  and  pnidence, 
and  due  regard  for  the  safety  of  third  per- 
sons, require  engines  and  trains  to  be  run  at 
a  less  rate  of  speed  than  that  limited  by  an 
ordinance  of  the  city,  the  company  mast 
observe  such  care  and  prudence.  Sliaber  v.. 
St.  Paul,  Minneapolis  and  Manitoba  R'y  Co., 
38  Minn.,  103,  1881;  2  Amer.  &  Eng.  R.  R. 
Cases.  185. 

130.  —  The  fact  that  the  rate  of  speed  at 
which  the  train  was  run  was  prohibited  by 
an  ordinance  of  the  city  is  competent  evi- 
dence of  negligence  and  may  be  proved,  al- 
though the  existence  of  the  ordinance  hai 
not  been  alleged  in  tlie  proceedings.  Faber  v. 
St.  Paul,  Minneapolis  and  Manitoba  R'y  Co., 
29  Minn.,  465,  1883;  8  Amer.  &  Eng.  R.  R. 
Cases,  377. 

181.  —  It  is  improper  to  submit  to  the 
jury  the  question  of  the  reasonableness  of  a 
city  ordinance  limiting  tho  rate  of  speed  of 
trains  along  the  streets  of  a  city.  Neier  v.. 
Missouri  Pacific  R'y  Co.,  13  Mo.  App.,  25. 
1883. 

182.  —Where  the  ordinances  of  a  city 
pf-ohibit  railway  companies  from  i-unning 
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their  trains  in  the  city  at  a  greater  rate  of 
speed  than  six  miles  an  hour,  the  running 
of  a  train  at  the  rate  of  fifteen  miles  an 
hour,  resulting  in  the  death  of  one  wrong- 
fully upon  the  track,  will  not  make  the  in- 
jury wilful  or  wanton  on  the  part  of  the 
company.  Illinois  Central  R.  B.  Co.  v. 
Hethenngton,  83  111.,  510.     1876. 

133.  —  In  an  action  against  a  railwaj'' 
company  for  an  injury  caused  by  negligence 
in  running  a  train  in  a  city,  an  ordinance  of 
the  city  regulating  the  speed  of  trains  in  the 
city,  the  ringing  of  the, bell,  etc.,  and  the 
violation  of  the  ordinance,  may  be  shown  in 
evidence  as  matter  to  be  considei-ed  in  de- 
ciding the  question  of  negligence.  St.  Louis 
and  South  Eastern  R'y  Co.  v.  Mathias,  50 
Ind.,  65,  1875;  8  Amer.  R'y  Rep.,  381. 

134,  —  It  is  negligence  to  run  a  train  with 
twice  the  rapidity  allowed  by  a  city  ordi- 
nance, and  without  ringing  the  bell,  sound- 
ing the  whistle,  or  giving  any  signal  of 
approach.    Jb. 

135.  —  The  charter  of  Janesville  author- 
izes the  city  to  enact  ordinances  "  not  re- 
pugnant to  the  constitution  and  laws  of  this 
state,"  inter  alia,  "to  regulate  and  restrain 
the  speed  of  cars  in  passing  through  said 
city."  An  ordinance  of  the  city  prohibits, 
under  penalty,  the  running  of  trains  in  cer- 
tain parts  of  the  city  at  a  greater  speed  than 
five  miles  an  hour.  Held,  that  in  this  re- 
spect the  ordinance  is  repugnant  to  the  gen- 
eral statute,  and  void,  as_the  state  law  fixes 
the  rate  at  six  miles  an  hour.  Horn  i>.  Chi- 
cago and  Northwestern  R'y  Co.,  38  Wis.,  463. 
1875. 

136.  —  In  an  action  for  an  injury  caused 
by  a  train  within  a  city,  the  court  takes 
notice  of  public  statutes  regulating  the  rate 
of  speed,  and  they  need  not  be  pleaded ;  but 
a  private  statute,  or  a  local  custom  or  by- 
law, if  relied  upon,  must  be  pleaded.     lb. 

137,  —  It  is  improper  to  admit  in  evidence 
a  city  ordinance  not  pleaded  in  the  com- 
plaint, and  tending  to  va,ry  the  legal  condi- 
tions of  defendant's  liability.    lb. 

138,  —  The  franchise  to  lay  tracks  along 
Poplar  street,  in  the  city  of  St.  Louis,  does 
not  authorize  the  running  of  engines  thereon 
at  the  rate  of  fifteen  miles  an  hour,  in  viola- 
tion of  a  city  ordinance.  Neier  v.  Missouri 
Pacific  B'y  Co.,  12  Mo.  App.,  25.     1882, 


139.  —  In  a  suit  against  a  r'ailway  com- 
pany to  recover  damages  for  causing  the 
death  of  the  plaintiff's  intestate  through  neg- 
ligence, it  appeared  that  the  deceased  was 
struck  by  the  train  while  attempting  to  cross 
the  track  on  a  public  street  in  a  populous 
city ;  that  there  wei'e  a  great  many  tracks  at 
the  place,  and  much  switching  of  trains, 
and  that  the  deceased  at  the  time  was  watchr 
ing  for  another  train  a  few  feet  ahead  of 
him  to  pass,  and  while  so  waiting  was 
struck  by  another  train  coming  from  behind, ' 
and  which  was  running  at  the  rate  of  ten 
miles  an  hour,  in  violation  of  the  ordinances 
of  the  city.  The  jury  found  the  defendant 
guilty.  Held,  that  if  the  deceased  was  guilty, 
of  negligence  it  was  but  slight,  as  compared! 
with  that  of  the  company,  which  was  guilty  • 
of  gross  negligence  in  x'unning  its  train  at 
such  speed  in  a  public  thoroughfare.  Pitts- 
burgh, Cincinnati  and  St.  Louis  R'y  Co.  u 
Knutson,  69  111.,  103.     1873. 

140.  —  statute.  The  statute  regulating 
the  speed  of  railway  trains  in  cities  was 
passed  to  preserve  life,  and  its  strict  observ- 
ance will  be  enforced  by  the  courts.  Haas 
V.  Chicago  and  Northwestern  R'y  Co.,  41,* 
Wis.,  44.     1876. 

141.  —  The  statute  does  not  license  a  speed  > 
of  ten  miles  per  hour,  if  that  rate  under  the 
circumstances  would  be  negligence.  A  rail- 
road company  must  conform  the  rate  of 
speed  of  its  trains  to  the  safety  of  the  pub- 
lic at  all  places  in  a  city  where  persons  have' 
as  equal  a  right  to  travel  as  the  companyv 
has  to  run  trains.  Chicago,  Burlington  and 
Qaincy  R.  R.  Co.  v.  Dougherty,  13  Bradwell' 
(HI.),  181,  1883;  Wabash  R.  R.  Co.  v.  Henks, 
91  111.,  406,  1879. 

142.  —  Defendant's  charter  authorizes  un- 
limited speed,  in  general,  in  operating  its 
trains ;  while  the  railway  law  of  1873  limits 
the  rate  of  speed  within  incorporated  cities« 
to  six  miles  an  hour.  Held,  that  the  fran- 
chise and  the  regulation,  taken  together,  are 
positive  authority  for  the  rate  last  named  in 
cities.  Horn  v.  Chicago  and  Northwestern 
R'y  Co.,  38  Wis.,  463.     1875. 

143.  Signal;  statute.  While  the  statute 
of  1879,  requiring  signals,  was  in  force,  a 
violation  of  it  was  negligence;  and  where 
the  evidence  showed  this,  an  instruction,- 
that  if  there  were  obstacles  to  prevent  the 
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seeing  of  an  approaching  train  until  the 
plaintiff  got  near  the  track,  it  was  his  duty 
to  stop  before  reaching  it,  and  look  and  sat- 
isfy himself  that  no  train  was  approaching, 
and  if  he  did  not,  but  by  so  doing  he  could 
have  seen  the  train,  he  was  negligent,  and 
cbuld  not  recover,  was  properly  refused. 
Pittsburgh,  Cincinnati  and  St.  Louis  Ry  Co. 
V.  Martin,  83  Ind.,  476,  1882;  8  Amer.  & 
Eng.  R.  R.  Cases,  253. 

144.  Usefulness  impaired  by  railway. 
The  defendant  operated  its  road  through 
Washington  street,  between  Market  and  Mul- 
berry streets,  in  the  city  of  Syracuse.  The 
rails  projected  about  four  and  a  half  inches 
above  the  paved  surface  of  the  street,  and 
the  spaces  between  them  wei-e  not  planked 
OT  filled  in  except  at  the  places  where  Wash- 
ington street  was  crossed  by  the  other  streets. 
The  north  rail  was  about  ten  feet  from  the 
uorth  curb  of  Washinsfton  street.  The 
plaintiff's  intestate  turned  into  Washington 
Street  from  Market  street,  driving  eastwardly 
towards  Mulberry  street,  to  deliver  ice  at  a 
hotel  in  the  middle  of  the  block.  Botli  sides 
of  the  street  wpre  filled  with  buildings  used 
for  business  purposes.  While  delivering  the 
ice  a  train  came  from  the  east.  When  the 
engine  came  near  to  the  horses  they  became 
frightened  and  the  wagon  was  backed 
against  the  train,  whereby  the  deceased  was 
killed.  Held,  that  it  was  error  to  non-suit 
the  plaintiff.  Bell  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  29  Hun  (N.  Y.), 
660.     1833. 

145.  Walking  on  the  track.  The  rights 
of  the  public  are  not  subordinate  to  those  of 
the  railroad  company  at  the  crossing  of  a 
public  street;  but  where  the  track  runs  along 
ttie  street,  the  rights  of  the  public  are  subor- 
dinate, and  persons  walking  on  the  track 
must  keep  out  of  the  way  of  trains.  Zim- 
merman V.  Hannibal  and  St.  Joseph  R.  R. 
Co.,  71  Mo.,  470,  1880;  3  Amer.  &  Eng.  R.  R. 
Cases,  101. 

III.  Signals, 

■14fl.  Cities  and  towns.  A  railroad  com- 
pany has  not  discharged  its  whole  duty  to 
She  public  by  simply  causing  the  bell  to  be 
rung  or  the  whistle  sounded  for  the  distance 
required  by  statute,  before  crossing  a  street 


or  highway,  and  particularly  in  populous 
cities  and  villages.  Zimmer  v.  New  York 
Central  and  Hudson  River  R.  B.  Co. ,  7  Hun 
(N.  Y.i,  553,  1876;  affirmed.  Same  v.  Same, 
67N.Y..  001,  1876. 

147.  City  ordinance  forbidding  signals. 
In  a  suit  against  a  railway  company  to  re- 
cover damages  for  injuries  alleged  to  have 
been  caused  by  the  defendant's  train,  through 
the  negligence  of  the  defendant's  employes, 
the   complaint   alleged  the  negligent  con- 
struction, by  the  defendant,  of  a  number  of 
parallel  tracks  across  a  street  at  a  point 
where  the  plaintiff  was  attempting  to  cross 
when  injured ;  also  the  bad  ccmdition  of  the 
sidewalk  crossing  the  tracks ;  also  the  failure 
of  the  defendant  to  keep  a  watchman  at  the 
crossing,  as  required  by  an  ordinance  of  the 
city;  also  the  failure  of   the  employes  to 
sound  the  whistle  and  ring  the  bell  when 
approaching  the    crossing.     The  failure  to 
sound  the  whistle  having  been  proved  by  the 
plaintiff,  the  defendant  offered  in  evidence 
another  ordinance  of  the  city  prohibiting  the 
sounding  of  whistles  and  ringing  of  bells  on 
engines    while    jjassing   through    the   city. 
Held,  that  the  exclusion  of  such  evidence 
was  erroneous.    Pennsylvania  Co.  v.  Hennil, 
70  Ind.,  509,  1880;  0  Amer.  &  Eng.  R.  R. 
Cases,  79. 

148.  Contrifiutory  negligence.  In  a  suit 
by  the  personal  representative  of  a  person 
killed  upon  a  railroad  crossing,  on  the  alleged 
ground  of  negligence  of  the  company,  it  ap- 
peared that  the  country  was  level  at  the 
place  of  the  accident,  and  that  the  deceased 
could  readily  have  seen  the  approaching 
train,  by  the  use  of  ordinary  care,  but  drove 
upon  the  ci'ossing  without  looking  for  a 
train,  and  there  was  no  proof  that  he  was 
seen  by  the  company's  servants  until  it  was 
too  late  to  check  the  speed  of  the  train. 
Held,  that  a  verdict  in  favor  of  the  plaintiff 
could  not  be  sustained,  owing  to  the  gross 
negligence  on  the  part  of  the  deceased, 
although  the  signal  required  by  law  was  not 
given.  Chicago,  Burlington  and  Quincy  R. 
R.  Co.  v.  Lee,  08  111.,  576.    1873. 

149.  —  The  neglect  of  the  railway  em- 
ployes, in  not  making  the  proper  signals  on 
approaching  a  crossing,  will  not  render  the 
company  liable  for  damages,  where  the  un- 
disputed facts  show  that  by  the  exercise  of 
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proper  care  the  injured  party  might  have 
avoided  the  injury.  Cleveland,  Columbus, 
Cincinnati  and  Indianapolis  Ky  Co.  v.  El- 
liott, %'i  Ohio  St.,  340,  187.);  14  Amer.  R'y 
E?p.,  123;  Shaw  v.  Jewett.  80  N.  Y.,  616, 
1831;  6  Amer.  &  Eng.  R.  R.  Cases,  111. 

150.  —  The  statute  (sec.  483,  Civil  Code) 
provides,  iu  substance,  that  a  locomotive 
bell  must  be  rung  when  the  engine  is  ap- 
proaching a  crossing,  under  a  penalty  for 
failing  so  to  do;  and  declaring  that  the  rail- 
road corporation  is  also  liable  for  all  damages 
sustained  by  any  person,  and  caused  by  its 
locomotives,  trains  or  cars,  when  the  bell  is 
not  i-ung;  held,  that  a  failure  to  ring  the 
bell  does  not  abrogate  the  doctrine  of  con- 
tributory negligence.  Meeks  v.  Southern 
Pacific  k  R.  Co.,  53  Cal.,  603, 1878;  20  Amer. 
E'yR.-p.,  115. 

.  15t.  — If  the  injured  person  had  notice  of 
the  approach  of  the  train,  the  failure  to  ring 
the  bell  would  become  an  immaterial  mat- 
ter. Houston  and  Texas  Central  R.  R.  Co. 
«).  Mkoji,  .^3Tex.,'l9.'  1879. 

152.  —  A  stranger,  in  stepping  out  fi-om 
behind  a  train  of  cars  standing  upon  a  side- 
track of  a  railroad,  to  cross  another  track, 
seven  feet  removed,  was  run  over  by  a 
"  pony "  engine  and  killed.  The  engineer 
failed  to  ring  the  bell,  but  the  locomotive 
could  have  been  heard,  while  moving,  at  a 
distance  of  from  one  to  two  hundred  yards. 
The  engineer  did  not  see  the  deceased,  but, 
had  he  done  so,  could  not  have  stopped  the 
engine  soon  enough  to  prevent  tlie  accident ; 
vi'hereas  the  other  might  have  both  seen  and 
heard  the  engine  in  time.  Held,  that  although 
the  failure  to  ring  the  bell  was  negligence  in 
law,  yet,  since  the  casualty  was  directly 
caused  by  the  negligence  of-  the  deceased, 
and  after  he  stepped  from  behind  the  train, 
could  not  have  been  prevented  by  the  en- 
gineer, the  company  was  not  liable.  Harlan 
V.  St.  Louis,  Kansas  City  and  Nortliern 
R.  R.  Co.;  64  Mo.,  480.  1877.  See,  also, 
Fletcher  v.  Atlantic  and  Papifio  R.  R.  Co., 
ib..  484.    1877. 

153.  Degree  of  care  required.  An  in- 
struction that  it  is  the  duty  of  a  railway 
company  to  give  "due  warning  "  of  the  ap- 
proach of  its  trains  to  a  highway  crossing  is, 
erroneous,  being  too  general.  Chicago  and 
Alton R.  R.Co.  v.  Robinson,  100 111.,  143.  1833. 


154.  —  "Whether  the  proper  signals  were 
given  or  the  necessary  precautions  used  by 
the  company  at  the  time  the  accident  oe- 
curred  to  prevent  injury  is  a  question  of 
fact  for  the  jury.  Paducah  and  MeinpMs 
R.  R.  Co.  V.  Hoelil,  13  Bush  (Ey.),  41,  187&-; 
18  Amer.  R'y  Rep.,  888. 

155.  —  The  court  charged  in  substance 
that  from  a  point  the  proper  distance  from 
the  crossing  until  the  engine  reached  the 
crossing,  it  was  defendant's  duty  to  ring  ja 
bell  or  blow  a  whistle,  and  do  it  continuously 
so  as  to  give  warning.  To  this  portion  61 
the  charge  defendant's  counsel  excepted 
generally.  Held,  untenable;  that  the  charge 
was  substantially  correct,  but  even  if  th» 
ootirt  erred  in  using  the  word  "  contlii- 
uously,"  a  portion  of  tlie  charge  being  cor- 
rect, a  general  exception  could  not  be 
sustained ;  that  if  any  qualification  was 
proper  and  desired,  it  should  have  been  sug- 
gested. Smedis  v.  Brooklyn  and  Rookaway 
Beach  R.  R.  Co.,  88  N.  Y.,  13,  1383;  8  Amer. 
&  Eng.  E.  R.  Cases.  443. 

156.  —  When  the  employes  in  charge  of 
a  railway  train  have  given  all  the  usual 
and  proper  signals  to  warn  persons  of  their 
approach,  they  are  not  required  to  stop  the 
train  on  discovering  a  person  on  the  track, 
unless  they  have  reason  to  believe  that  he  is 
laboring  under  some  disability,  or  that  lie 
does  not  hear  or  comprehend  the  signals. 
Freeh  v.  Philadelphia,  Wilmington  and 
Baltimore  R.  R.  Co.,  39  Md.,  574,  1873;  TO 
Amer.  R'y  Rep.,  474. 

157.  —  A  railway  comjjany  is  entitled  to 
precedence  at  highway  crossings,  on  condi- 
tion that  it  shall  give  reasonable  and  timely 
warning  of  the  approach  of  its  trains,  and'a 
faihire  to  give  such  warning  is  negligence. 
Indianapolis  and  Vineennes  R.  R.  Co.  v. 
McLin,  82  Ind.,  435,  1883;  8  Amer.  &  Eng. 
R.  R.  Cases,  237. 

158.  —  The  obligation  of  railway  com- 
panies and  travelers  on  highways  at  cross- 
ings are  mutual,  the  same  degree  of  care 
being  required  of  each ;  and  the  right  of  pre- 
cedence belonging  to  the  railway  company 
does  not  relieve  it  of  the  duty  to  give  proper 
warning  of  its  approaching  trains,  nor  to 
use  reasonable  care  to  avoid  collision.  Ib. 
See,  also,  Roelcford,  Rock  Island  and  St. 
Louis  R.  R.  Co.  V.  Hilltner,  73  El.,  285.  1874. 
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159.  —  The  court  charged  the  jury  that  it 
was  the  duty  of  the  raih-oad  company  to 
■blow  the  whistle  at  short  intervals  all  the 
way  from  the  depot  to  a  crossing.  Held,  no 
error.  Louisville  and  Nashville  R.  li.  Co.  v. 
Gardner,  1  Lea  (TennJ,  688.    1878. 

IGO.  —  Where  there  is  extensive  travel 
upon  a  highway  crossing  it  is  the  duty  of 
the  company  to  give  timely  and  suiHcient 
■notice  of  the  approach  of  trains  to  sucli 
,  crossing.  Philadelphia  and  Reading  R.  R. 
Co.  V.  Killips,  88  Pa.  St.,  405.     1879. 

161.  Depots  and  depot  grounds ;  failure 
to  whistle.  The  plaintiff's  deceased  husband 
went,  with  some  companions,  to  the  de- 
■  fendant's  railway  station  to  see  an  intending 
-passenger  oil  by  the  train,  and  he  crossed 
the  rails  (by  a  level  pathway  used  by  the  pub- 
lic without  objection  by  the  defendant)  to 
the  rear  of  an  ordinary  train  then  standing 
at  the  station ;  his  companions,  from  where 
'they  stood,  could  see  an  expi-ess  train  ap- 
proaching from  the  opposite  direction,  but 
he,  from  his  position  behind  the  stationai-y 
train,  oouM  not  see  it,  and,  upon  his  attempt- 
ing to  recross  the  rails  to  his  companions, 
he  was  killed  by  the  express  train;  the  en- 
gine-driver of  the  express  train  admitted 
that  it  Mas  his  duty  to  whistle  on  approach- 
ing that  station,  and  ho  and  other  servants 
of  the  defendants  deposed  that  he  had  done 
so  upon  that  occasion,  but  the  deceased's 
.companions  deposed  that  they  did  not  hear 
it.  Held,  that  there  was  evidence  of  negli- 
gence by  the  defendant  proper  to  be  submit- 
ted to  the  jury.  Slattery  v.  Dublin,  Wick- 
low  and  Wexford  R'y  Co.,  8  Irish  Reports 
(Common  Law),  631,  1874;  10  Irish  Reports 
(Common  Law),  336,  1875. 

1C2.  Evidcnco.  The  evidence  being  con- 
flicting as  to  the  giving  of  a  signal,  the  ques- 
tion is  one  of  fact  for  the  jury.  Roach  v. 
'Flushing and  North  Side  R.  R.  Co.,  58  N.  Y., 
626,  1874;  McKeever  v.  N.  Y.  Central  and 
Hudson  River  R.  R.  Co.,  83  ib.,  667,  1882; 
Bayley  v.  Eastern  R.  R.  Co.,  125  Mass.,  62, 
1878. 

1 03.  —  Where,  in  an  action  against  a  rail- 
road company  for  negligence  in  not  ringing 
a  bell  or  blowing  a  whistle  upon  a  train  ap- 
proaching a  crossing,  plaintiff's  witnesses, 
whose  attention  was  called  to  the  subject  at 
the  time,  swear  that  they  did  not  hear  the 


bell,  while  defendant's  witnesses  swear  posi- 
tively that  it  was  rung,  the  question  is  one 
of  fact  for  a  jury.  Salter  v,  Utiaa  and 
Black  Rivar  R.  r'.  Co.,  59  N.  Y.,  631.  1874; 
reversing  8  Thompson  &  Cook  (N.  Y.  Su- 
preme Ct.),  800,  1874. 

1(»4.  —  Upon  the  question  whether  the  de- 
fendant rung  its  bell  or  blew  its  whistle 
there  were  several  witnesses  upon  the  part 
of  the  plaintiffs  who  testified  that  they  were 
in  a  position  where  they  could  have  heard 
the  signals  had  they  been  given,  and  that 
the  signals  wore  not  given.  Held,  that  this 
negative  testimony  raised  a  conflict  of  evi- 
dence against  the  affirmative  testimony  of , 
defendant's  witnesses,  that  the  bell  was 
rung  and  the  wliistle  blown.  Bunting  v. 
Central  Pacific  R.  R.  Co.,  16  Nev.,  277,  1881; 
6  Amer.  &  Eng.  R.  R.  Cases,  282. 

165.  —  Where  the  plaintiff  testified  that 
as  he  approached  a  crossing  with  his  wagon 
and  team,  on  a  public  street  in  the  city  of 
Topeka,  adjoining  the  passenger  depot,  he 
looked  to  the  west  (the  direction  from  which 
the  train  came),  and  all  he  saw  was  a  large 
pile  of  lumber,  and  he  didn't  hear  any  bell 
or  whistle;  and  a  witness  stated  that  ho  was 
ten  or  fifteen  feet  from  the  depot,  but  heard 
no  signals  until  the  collision,  aiod  would  have 
heard  them  if  any  had  been  given ;  and  tour 
other  witnesses,  who  were  present,  testified 
that  they  did  not  hear  the  whistle  sounded  or 
the  bell  rung  until  the  instant  of  the  col- 
lision ;  and  a  passenger  on  the  train,  and  in 
a  car  next  to  tlie  rear  one,  stated  tliat  ho 
didn't  hear  any  alarm;  and  on  the  part  of 
the  defense,  tlie  fireman  and  engineer  testi- 
lied  that  they  whistled  above  the  tank,  three 
or  four  hundred  yards  west  of  the  crossing, 
and  rang  the  boll  continuously  from  the 
tank  until  the  train  stopped ;  and  five  other 
witnesses  stated  that  they  hoard  the  whistle 
sounded  three  or  four  hundred  yards  west 
of  the  crossing,  and  the  ringing  of  the  bell 
as  the  train  cnme  in, —  held,  that  there  was 
evidence  sufficient  to  sustain  the  finding  of 
the  jury  that  proper  signals  of  the  approach 
of  the  train  to  the  crossing  were  not  given. 
Kansas  Pacific  R'y  Co.  v.  Richardson,  35 
Kans.,  801,  1881;  6  Amer.  &  Eng.  R.  E. 
Cases,  96. 

160,  Leased  lines.  A  railroad  company 
operating  trains  upon  a  road  owned  by  an- 
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other  company  is  liable  for  negligence  in 
running  its  trains  thereon,  and  for  the  negli- 
_genoe  of  the  flagmen  stationed  at  the  cross- 
ings, and  for  other  servants  or  employes 
engaged  in  the  signal  service  of  that  road. 
The  duty  of  avoiding  danger  rests  in  the 
■company  operating  the  roads,  no  difEerence 
to  whom  the  property  may  belong.  Leonard 
V.  N.  Y.  Central  and  Hudson  River  R.  R. 
Co.,  42  N.  Y.  Superior  Ct.,  235.     1877. 

167.  Obstructions  to  view.  Where  the 
view  of  the  crossing  is  obstructed,  a  traveler 
has  the  right  to  presume  that  the  usual  and 
proper  signals  of  the  approach  of  the  train 
will  be  given.  Bunting  v.  Central  Pacific 
B.  R.  Co.,  14  Nev.,  351.  1879.  See,  also, 
JndianapoU.1  and  St.  Louis  R.  R.  Co.  v. 
Stables,  63111.,  313,  1872;  7  Amer.  R'y  Rep., 

:365. 

168.  Omission  of  signals.  In  the  absence 
of  any  staitutory  provision  upon  the  subject, 
no  legal  obligation  rests  upon  a  railroad  cor- 
poration to  blow  Its  whistle  in  approaching 
a  public  crossing  with  one  of  its  trains. 
Brown  v.  Milwaukee  and  St.  Paul  R'y  Co.,  22 
Minn.,  165,  1875;  19  Amer.  R'y  Rep.,  298. 

169.  —  It  is  the  duty  of  the  engine-driver 
to  give  sufiBcient  signals  of  the  approach  of 
a  train  to  a  road-crossing  by  ringing  the  bell, 
sounding  the  whistle,  or  otherwise,  as  may 
be   practicable,   where    the    circumstances 

;8eem  to  require  it.  Pennsylvania  Co.  v. 
Xrick,  47  Ind.,  868,  1874;  Dyer  v.  Erie  R'y 

'Co.,  71  N.  Y.,  238,  1877. 

170.  —  Ordinary  care  may  require  the 
giving  of  signals  from  an  approaching  train, 
and  the  omission  to  do  so  when  so  required 
will  subject  the  corporation  to  liability ;  but 
Tinless  it  is  at  a  highway  crossing  in  respect 
to  which  the  statutory  duty  exists,  the 
omission  to  give  the  designated  signals  is 
not  negligence  as  matter  of  law,  but  the 
question  of  negligence  is  one  of  fact  for  the 
jury.  Cordell  V.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  U  N.  Y.,  535.   1876. 

171.  —  The  omiss.on  to  ring  a  bell  or 
sound  a  whistle  at  a  road  crossing  does  not 
render  a  railroad  company  liable  for  per- 
sonal injuries,  unless  it  is  made  to  appear 
the  warning  might  have  prevented  the  in- 
jury. Toledo,  Wabash  and  Western  R'y  Co. 
V.  Jones,  76  111.,  311,  1875;  Chicago,  Burling- 
ton and  Qiiinq/  R.  R.  Co.  v.  Harwood,  90  ib.. 


425,  1878.  See,  also,  Chicago,  Turlington 
and  Quiney  R.  R.  Co.  v.  Dvorak,  7  Brad  well 
(111.),  555,  1880;  Parker  v.  Wilmington  and 
Weldon  R.  R.  Co.,  86  N.  C,  321,  1882;  8 
Amer.  &  Eng.  R.  R.  Cases,  420. 

172.  —  The  failure  to  ring  a  bell  or  sound 
a  whistle,  or  to  clear  the  track  of  obstruc- 
tions upon  it,  does  not  exempt  the  traveler 
on  the  highway  from  the  exercise  of  proper 
care  on  his  part.  Chicago  and  Alton  R.  R. 
Co.  V.  Robinson,  9  Brad  well  (111.),  89.     1881. 

173.  —  While  failing  to  ring  the  bell  or 
sound  the  whistle  as  the  train  approaches  a 
street  crossing  constitutes  negligence  per  se 
on  the  part  of  the  railroad  company,  it  does 
not  necessarily  entitle  the  plaintiff  to  a  ver- 
dict against  the  company  in  a  case  where  he 
was  himself  guilty  of  negligence.  Zimmer- 
man V.  Hannibal  and  St.  Joseph  B.  R.  Co., 
71  Mo.,  476,  1880;  3  Amer.  &  Eng.  R.  R. 
Cases,  191. 

174.  —  In  an  action  to  recover  for  a  per- 
sonal injury,  the  court  instructed  the  jury 
for  the  plaintiff,  that,  if  he  was  injured  by 
one  of  the  defendant's  engines  at  a  street- 
crossing  in  the  city  of  Peoria,  and  at  the 
time  there  was  no  bell  ringing  or  whistle 
sounding  upon  such  engine,  tliey  should  find 
for  the  plaintiff,  unless  he,  by  his  own  neg- 
ligence, materially  contributed  to  the  injury; 
held,  that  the  instruction  was  erroneous. 
It  should  have  left  it  to  the  jury  to  fin,d 
whether  the  plaintiff  was  injured  by  reason 
of  such  omission  of  duty,  and  without  this 
it  was  fatally  defective.  Cliieago,  Burling- 
ton and  Quiney  R:  R.  Co.  v.  Notzki,  66  111., 
455.     18.72. 

175.  —  It  is  error  to  authorize  a  finding  of 
negligence  because  the  company's  employes 
failed  to  ring  the  bell  or  blow  the  whistle 
continuously  until  the  train  passed  the  cross- 
ing at  which  the  plaintiff  was  injured  by  a 
passing  train.  Paducah  and  Memphis  R.  R. 
Co.  V.  Hoehl,  12  Bush  (Ky.),  41,  1876;  18 
Amer.  R'y  Rep.,  838. 

176.  —  The  train  which  caused  the  death 
of  plaintiff's  intestate  was  backing  up  with- 
out a  bell  being  rung  or  other  signal,  in 
charge  of  a  brakeman,  who  was  on  a  plat- 
form between  two  cars,  where  he  could  not 
see  persons  on  the  track  or  have  notice  to 
apply  the  brakes  in  case  of  danger.  Persons 
were  at  all  times  crossing  the  tracks,  several 
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hundreds  crossing  daily.  Held,  that  the  evi- 
dence justified  the  submission  of  tlie  ques- 
tion of  defendant's  negligence  to  the  jury. 
Barry  v.  New  York  Central  and  Hudson 
River  JR.  B.  Co.,  92  N.  Y.,  289.     1883. 

177.  — OneB.  was  driving,  plaintiff's  in- 
testate and  himself  being  in  a  one-horse 
wagon,  on  a  highway  crossing  defendant's 
railroad.  At  a  safe  distance  they  became 
aware  of  the  approach  of  an  engine,  and  B. 
at  once  endeavored  to  stop  the  horse,  and 
succeeded  in  checking  him ;  he  started  again 
and  was  again  brought  under  control,  but 
started  a  third  time  and  ran  into  the  engine. 
The  bell  of  the  engine  was  not  rung  as  re- 
quired by  law.  Held,  that  although  negli- 
gence on  the  part  of  B.  could  not  be  im- 
puted to  the  deceased,  yet  as  defendant's 
neglect  to  ring  the  bell  did  not  contribute  to 
or  cause  the  accident,  the  plaintiff  could  not 
recover.  Cosgrotx  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  13  Hun  (N.  Y.), 
839,  1878;  Barrin^tern  v.  Same,  18  ib.,  898, 
1879. 

1 78.  -^  Where  the  plaintiff,  when  about  to 
cross  a  railroad  track  in  a  city,  on  the  usual 
route  from  the  place  where  he  labored,  to 
his  residence,  looked  up  and  down  the  track, 
and  saw  that  it  was  clear,  there  being  no 
engine  in,  sight,  and  then  started,  and  had 
proceeded  only  a  few  steps  when  a  switch 
engine  of  the  defendant  came  around  the 
curve,  behind  him,  at  a  rapid  rate  6f  speed, 
without  giving  the  usual  signals,  and  struck 
him,  the  whistle  of  a  work  shop  near  by 
being  blown  at  the  time,  it  was  held,  in  an 
action  by  him  against  the  railroad  company, 
to  recover  for  the  Injury,  that  negligence 
could  not,  under  the  circumstances,  be  at- 
tributed to  tlie  plaintiff.  Chicago  and  North- 
western R'y  Co.  V.  Ryan,  70  III,  211.     1878. 

179.  Pleading.  In  a  suit  against  a  rail- 
way company  the  plaintiff  tiled  a  complaint 
alleging  that  he  was  driving  along  a  highway 
towards  a  railway  crossing,  and  that  the  de- 
fendant negligently  and  carelessly  caused 
one  of  its  locomotives  and  a  train  to  approach 
said  crossing  and  then  and  there  to  pass  tlie 
same  at  a  great  and  unusual  rate  of  speed, 
without  proper  care,  and  negligently  omitted, 
while  so  approaching  said  crossing,  to  give 
any  reasonable,  proper  or  timely  signal  by 
ringing  the  bell  or  sounding  the  whistle  at  a 


proper  distance  from  the  crossing,  by  reason 
of  which  plaintiff,  being  unaware  of  tlie 
approach  of  said  train,  and  by  reason  of  said 
negligence  and  witliout  any  fault  of  his 
own,  was  struck  by  said  train  and  injured. 
Held,  that  the  complaint  was  sufficiently 
specific.  Pittsburgh,  Cincinnati  and  St. 
Louis  R'y  Co.  v.  Martin,  8  Anier.  &  Eag.  R. 
R.  Cases  (Ind.),  SoS.    1883. 

180.  Sig'naliiifin.  It  is  not  negligence  for 
a  railroad  company  to  omit  to  keep  a  flag- 
man'at  a  crossing,  but,  if  one  is  employed^ 
his  neglect  to  perform  the  usual  and  ordi- 
nary functions  of  tlie  place  maybe  sufficient 
to  charge  the  company.  If  one  approaching 
a  crossing  wliere  there  is  a  flagman  does  not 
hear  the  bell  of  an  approacliing  engine,  and 
the  flagman  neglects  to  give  anj'  warning  and 
an  injury  happens,  solely  produced  by  such 
neglect,  it  is  sufficient  to  malce  tlie  company 
liable.  Kisscrrer  v,  Ndw  York  and  Iluii&in 
R.  R.  Co.,  53  isr.  Y.,  538,  1874;  6  Amer.  R'y 
Rep.,  154. 

181.  —  absflncn  of  signnlm.aii.  In  an  ac- 
tion to  recover  damages  for  injuries  sus- 
tained by  a  traveler  at  a  crossing,  the  receipt 
of  evidence  of  the  custom  to  have  a  flagman 
there,  and  that  tlie  flagman  was  absent  at 
the  time  of  the  accident,  as  a  circumstanco- 
bearing  on  the  question  of  plaintiff's  negli- 
gence, was  lielil  erroneous.  McGrath  v.  New- 
York  Central  and  Hudson  River  R.  R.  Co., 
59  N.  Y.,  4B8,  1875;  7  Amer  R'y  Rep.,  106; 
reversing  Same  v.  Same,  1  Hun  (N.  Y.', 
487,  1874.  Contra,  Casey  v.  New  York  Cen- 
tral and  Hudson  River  R.  R.  Co.,  8  Daly  (N. 
Y.),  330;  0  Abbott's  New  Cases,  104,  1879; 
affirmed,  78  N.  Y.,  518,  1879. 

1S2.  —  It  was  averred  in  the  petition  that 
the  injuries  wore  caused  by  the  neglect  of 
the  company  iu  crobsing  tlie  public  street 
with  a  train  of  cars  at  a  very  reckless  rate 
of  speed,  and  without  giving  any  warning, 
of  the  approach  of  the  locomotive  by  sound- 
ing a  whistle  or  ringing  a  bell,  and  that  the 
view  of  the  approach  of  the  train  was  ob- 
structed by  cars  standing  on  the  track  and 
by  lumber  piled  in  close  proximity  to  the 
road.  Held,  not  error,  under  the  allegations, 
for  the  trial  court  to  permit  the  plaintiff  to 
prove  that  the  company  had  no  flagman  at 
the  crossing  of  the  street,  as  one  of  the  cir- 
cumstances existing  at  the  time  and  place  of 
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the  accident.  Kansas  Pacific  R'y  Co.  v. 
Richardson,  25  Kans.,  391,  1881;  C  Amer.  & 
Eng.  R.  R.  Cases,  96.  The  absence  of  the 
flagman  is  immaterial,  unless  it  contributes 
to  the  injury.  Pahalinsky  v.  New  York  Cen- 
tral and  Hudson  River  R.  R.  Co.,  82  N.  Y., 
424,  1880;  3  Amer.  &  Eng.  R.  R.  Cases,  251. 
1S3.  —  In  an  action  against  a.  rail  way 
company  under  a  declaration  alleging  that 
the  plaintifif,  while  traveling  on  the  high 
way,  was  injured  at  a  crossing  "by' reason 
of  the  carelessness  and  negligence  of  the 
agents  and  servants  of  the  defendant,"  the 
jury  may  consider  whether  the  defendant 
was  guilty  of  negligence  in  not  liaving  a 
gate  or  a  flagman  at  the  crossing,  although 
never  requested  by  the  selectmen  of  the 
town,  nor  ordered  by  the  county  commis- 
Bioners,  to  do  so.  Eaton  v.  Fitchburg  R.  R. 
Co.,  129  Mass.,  304,  1880;  3  Amer.  &  Eng. 
E.  E.  Cases.  183. 

184.  —  The  absence  of  the  watchman, 
usually  on  duty  at  a  place  in  a  city  where 
four  railway  tracks  cross  a  public  street,  is 
gross  negligence.  St.  Louis,  Vandalia  and 
Terre  Haute  R.  R.  Co.  v.  rhmn,  78  111.,  197. 
1875. 

185.  —  The  posting  of  flagmen,  placing  of 
gates  or  other  obstructions,  or  the  giving  of 
special  and  personal  notice  to  travelers  at 
crossings,  is  not  required,  and  the  omission 
thereof  does  not  charge  a  railway  com- 
pany with  negligence.  Weber  v.  New  York 
Central  and  Hudson  River  R.  R.  Co.,  58  N. 
Y.,  451, 1874;  7  Amer.  R'y  Rep.,  188. 

18(5.  —  Evidence  of  what  a-  flagman  of  a 
raih'oad  company  said  and  did  at  the  time 
and  just  before  a  person  about  to  take  pas- 
sage on  a  train  was  struck  by  another  train 
passing  on  another  track  at  a  rapid  speed  is 
pertinent  in  an  action  to  recover  for  the  in- 
jury, under  an  allegation  that  the  company 
failed  to  keep  a  flagman  at  the  spot  to  sig- 
nal and  warn  of  the  approach  of  impending 
danger.  Such  allegation  means  more  than 
that  there  was  no  flagman  employed  there. 
Pennsylvania  Co.  v.  Rudel,  100  111.,  603, 
1881 ;  6  Amer.  &  Eng.  R.  R.  Cases,  30. 

187.  —  Where  a  railway  company  has 
been  in  the  habit  of  keeping  a  watchman  to 
open  and  close  a  gate  at  a  crossing  at  the 
approach  of  trains,  it  is  a  question  for  the 
jury  whether  the  company  is  not  charge- 


able with  negligence  in  leaving  the  gate  open 
and  fastened  back  and  without  a  watchman. 
Philadelphia  and  Reading  R.  R.  Co.  v.  Kil- 
?ips,  88  Pa.  St.,  405.    1879. 

188.  —  Where  a  person  sees  a  locomotive 
upon  a  railroad,  and  knows,  in  time  to  avoid 
an  injury,  that  it  is  approaching  a  crossing, 
the  railroad  company  is  not  chargeable  with 
negligence  in  not  ringing  the  bell,  or  be- 
cause of  the  absence  of  a  flagman  usually 
stationed  at  the  crossing,  or  the  absence  of  a 
light  upon  the  engine  in  the  night  time;  as 
the  sole  object  of  such  precautions,  so  far  as 
travelers  irpon  a  highway  are  concerned,  is 
to  notify  them  of  the  approach  of  trains. 
Pakalinsky  v.  New  York  Central  and  Hud- 
son River  R.  R.  Co.,  83  N.  Y.,  424,  1880; 
2  Amer.  &  Eng.  R.  R.  Cases,  251. 

189.  Snow  storm,  S.  was  walking  on 
his  regular  route  from  his  work  at  the  Ophir 
mine,  upon  the  track  of  the  V.  and  T.  H.  R. 
Co.,  on  a  public  street,  much  frequented  by 
foot  passengers,  in  Vii-ginia  City ;  there  was 
no  sidewalk  or  passage-way  provided  along 
the  street ;  there  was  a  heavy  snow  storm 
with  such  high  winds  as  to  prevent  his  see- 
ing more  than  ten  feet  ahead  of  him ;  there 
was  snow  on  the  rails,  wliich  deadened  the 
sound  of  the  engine  or  train  on  the  track ;  he 
was  at  a  place  where  it  was  the  usual  cus- 
tom of  the  railway  company  when  moving 
its  trains  to  give  signals  either  by  the  whis- 
tle or  bell ;  he  was  looking  ahead  whenever 
he  could,  and  was  listening  for  the  sound 
of  the  whistle  or  bell,  which  he  could  have 
heard  if  such  signals  had  been  given;  none 
was  given ;  he  was,  without  any  warning, 
knocked  down  by  a  locomotive  or  tender 
backing  along  the  track  near  a  regular  cross- 
ing. Held,  that  upon  this  statement  of 
plaintifl's  case,  the  court  did  not  err  in  re- 
fusing to  grant  a  non-suit.  Solen  v.  Vir- 
ginia and  TruckeeR.  R.  Co.,  13  Nev.,  106. 
1878. 

190.  Streets.  A  person  walking  along  a 
track  on  a  public  street,  in  a  city,  has  a  riglft 
to  presume,  and  act  on  the  belief,  that  the 
railway  company  will  not  move  its  locomo- 
tives or  cars  along  such  track  without  giving 
the   usual  signals.     Solen  v.   Virginia  and 

Truchee  R.  R.  Co..  13  Nev.,  106.     1878. 

» 

191.  —  A  railway  company,  when  moving 

its  locomotives  or  trains  upon  the  public 
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streets  o£  a  city,  is  bound  to  use  due  care 
and  give  some  signal  of  their  approauli. 
16. 

102.  Statute  —  Illinois.  The  police  reg- 
ulations of  the  act  of  1849,  requiring  railroad 
companies  to  ring  a  bell  or  sound  a  whistle 
before  rea'ching  a  public  road  crossing  with 
their  trains,  apply  to  all  railroads  not  spe- 
cially exempted  by  their  charters, —  as  well  to 
those  chartered  since  the  passage  of  the  act 
as  to  those  receiving  their  cliarters  before  that 
time.  Western  Union  B.  B.  Co.  v.  Fulton, 
64  III.,  271.    18-3. 

193.  —  An  instruction  that  if  the  jury 
jBnd  that  the  defendant  neglected  to  sound 
the  whistle  or  neglected  to  ring  the  bell,  etc., 
then  this  evidence  is  of  gross  negligence,  is 
erroneous,  as  the  jury  may  have  inferred  that 
both  requirements  were  necessary,  wliereas 
the  statute  requires  only  one.  St.  Louis, 
Alton  and  Terre  Haute  B.  R.  Co.  v.  P/lug- 
macher,  9  Bradwell  (111.),  300.     1881. 

194.  —  The  precaution  which  the  statute 
requii'esof  a  railroad  con\pany,  upon  its  cars 
approaching  a  public  crossing,  is  to  ring  a 
bell  or  sound  a  whistle,  and  the  company 
■does  its  duty  in  this  regard  by  ringing  a  bell 
without  blowing  the  whistle.  Chioago, 
Burlington  and  Quinoy  B.  B.  Co.  v.  Dam- 
erell,  81  111.,  450.     187U. 

195.  —  The  court  instructed  the  jury  "  that 
railroad  companies  are  bound,  in  crossing 
pubUc  highways,  to  have  a  bell  of  at  least 
thirty  pounds'  weight,  or  a  steam  whistle, 
placed  on  each  locomotive  engine,  which 
shall  be  rung  or  whistled  at  the  distance 
of  at  least  eighty  rods  from  the  place  where 
the  road  crosses  any  public  street  or  high- 
way, and  which  shall  be  kept  ringing  or 
whistling  until  such  street  or  highway  is 
reached,  so  as  to  apprise  persons  of  their 
approach;"  held,  that  the  instruction  did  not 
state  the  law  correctly,  the  words  italicized 
requiring  a  higher  duty  than  the  statute  im- 
poses. Peoria,  Pekin  and  Jacksonville  B. 
B.  Co.  V.  Siltman,  67  111.,  73.    1873. 

196.  —  It  is  not  the  duty  of  a  railroad 
company  to  check  up  its  trains  on  discover- 
ing a  person  approaching  a  crossing  from 
the  highway  with  a  team.  The  law  re- 
quires the  giving  of  the  statutory  signals  of 
warning,  and  it  is  the  duty  of  persons  trav- 
eling on  the  highway  to  wait  until  the  train 


has  passed;  and  the  engine-driver,  seeing  a 
■person  so  approaching,  has  a  right  to  expect 
he  will  stop,  according  to  the  known  custom, 
until  the  train  passes.  Chicago,  Burlington 
and  Quincy  B.  B.  Co.  v.  Lee,  68  111.,  576. 
1873. 

197.  —  Michigan.  The  neglect  of  a  rail- 
way company  to  ring  a  bell  as  required  by 
statute  when  .npproaching  a  crossing  will 
make  it  liable  for  any  injury  resulting  from 
such  neglect.  Chicago  and  Northeastern 
B'y  Co.  V.  Miller,  46  Mich.,  533, 1881 ;  6  Anier. 
&  Eng.  R,  R.  Ceases,  89. 

198.  —  Missouri.  The  requirement  of 
§  806,  Revised  Statutes,  that  the  bell  shall 
be  rung  or  the  whistle  sounded  at  the  ap- 
proach of  a  railroad  train  to  the  crossing  of 
a  public  highway,  is  for  the  benefit  of  per- 
sons on  the  highway  at  or  approaching  the 
crossing ;  failure  to  comply  with  the  statute 
will  furnish  no  ground  of  complaint  to  a 
person  injured  on  the  track  at  a  distance 
from  the  highway.  Bell  v.  Hannibal  and 
St.  Joseph  B.  B.  Co.,  73  Mo.,  00,  1880;  4 
Amer.  &  Eng.  R.  R.  Cases,  580. 

199.  —  A  switch-crossing  provided  by  a 
railway  company  across  its  own  ground  for 
ingress  to  and  egress  from  its  depot  is  not  a 
"  traveled  public  road ''  witliin  the  meaning 
of  g  Si  of  the  Railway  Act  (Wagn.  Stat., 
810).  Failure  of  a  train  approaching  such 
crossing  to  ring  a  bell  or  sound  a  whistle 
dpes  not,  therefore,  constitute  a  violation  of 
that  section ;  but  whether  it  may  not  consti- 
tute negligence  on  the  part  of  the  company 
depends  upon  the  circumstances  of  the  case, 
and  is  a  question  of  fact  for  tlie  jury. 
Hodges  v.-St.  Louis,  Kansas  City  and  North- 
em  B'y  Co.,  3  Amer.  &  Eng.  R.  R.  Cases, 
190,  1879;  71  Mo.,  50. 

200.  —  New  Yorli.  Although  a  highway 
has  been  regularly  laid  out,  yet,  until  it  has 
been  regularly  opened,  or  notice  "of  such 
laying  out "  has  been  served  upon  an  officer 
of  the  railroad  company  named  in,  and  as 
required  by,  the  statute  (ch.  63,  Laws  of 
1858),  the  duty  imposed  by  tlie  General  Rail- 
road Act,  as  amended  in  1854  (g  7,  ch.  282, 
Laws  of  1854),  of  ringing  a  bell  or  sdundiug 
a  whistle  upon  a  train  approaching  the  cross- 
ing, does  not  attach;  the  highway  is  not  "a 
traveled  public  road  or  street"  within  the 
meaning  of  said  last  mentioned  act.    Cordell 


INJURIES  TO  PERSONS  ON  THE  TRACK. 


763 


Negligence. 


«!.  Kew  York  Central  and  Hudson  River  R. 
Jt.  Co.,  64  N.  Y.,  533.     18T6. 

201.  Wild  train.  Where  a  railway  com- 
pany, in  running  a  wild  train,  on  approach- 
ing a  highway  crossing,  fails  to  give  the 
statutory  signal  by  sounding  a  whistle  or 
ringing  a  bell,  at  a  place  where  the  view  of 
the  approaching  train  from  the  crossing  is 
obstructed  by  timber  and  heavy  foliage,  this 
will  establish  a  right  of  recovery  against  the 
company  for  a  personal  injury  received  ii; 
attempting  to  cross  tlie  railroad.  Peoria, 
Pekin  and  Jacksonville  B.  R.  Co.  v.  Siltman, 
88111.,  539,'  1S78;  31  Amer.  R'y  Rep.,  353. ' 


lY.  Negligence. 

ISee  subdivision  I,  Street  and  Highway  Crossings, 
ante.'] 

1.  Contributory  negligence. 

202.  City  ordinances.  Where  a  person, 
engaged  in  making  repairs  on  a  railway 
track,  knew  that  a  train  was  approaching  but 
a  short  distance  away,  but  nevertheless 
turned  his  back  to  it,  stooped  down  and  con- 
tinued his  work,  and  while  in  this  position 
was  struck  by  the  train  and  injured,  it  was 
hfld  that  he  was  guilty  of  such  contributory 
negligence  as'  would  prevent  a  recovery, 
though  the  defendant  was  l\andling  the  car 
■which  caused  the  injury  in  a  negligent  man- 
ner and  in  violation  of  a  city  ordinance. 
KeUy  V.  Union  R'y  and  Transit  Co.,  11  Mo. 
App.,  1.    1881. 

203.  Crossing;  license.  Although  a  rail- 
way'company  has,  by  permitting  people  re- 
peatedly to  cross  its  tracks  at  a  point  where 
there  is  no  public  right  of  passage,-  given  an 
implied  license  so  to  do,  it  owes  no  duty  of 
active  vigilance  to  those  crossing  to  guard 
them  from  accident.  The  company  is  not 
restricted  by  the  license  in  the  use  of  its 
track,  nor  will  a  departure  in  some  degree  or 
particular  by  its  employes  from  the  ordinary 
course  of  procedure  make  it  liable  for  an 
injury  resultiug  therefrom,  unless  it  involved 
the  doing  of  an  act  which  might  reasonably 
be  anticipated  would  result  in  injury  to  a 
person  lawfully  on  the  track  under  the 
license;  the  licensees  acting  under  it  take 
the  risks  incident  to  the  business.    Sutton  v. 


New  York  Central  and  Hudson  River  R.  R. 
Co.,  68  N.  y.,  313,  1876;  reversing  Sane  v. 
Same,  4  Hun  (N.  Y.),  760,  1875. 

204.  Deaf  persons.  It  is  gross  negligence 
for  a  deaf  person  to  walk  upon  or  very  near 
a  railway  track.  Employes  have  the  right 
to  presume  that  a  person  walking  on  the  rail- 
way will  hear  the  whistle.  Coggswell  v. 
Oregon  and  California  R.  R.  Co.,  6  Oreg., 
417,  1877;  Laicher  v.  New  Orleans,  Jackson, 
etc.,  R.  R.  Co., -28  La.  An.,  330,  1876;  Louis- 
ville and  Nashville  R.  R.  Co.  v.  Cooper,  6 
Amer.  &  Eng.  R.  R.  Cases  (Ky.),  5,  18S3. 

205. The  plaintiff,  a  deaf  man,  being 

about  to  cross  a  railroad  in  a  buggy,  saw  the 
smoke  of  what  he  took  to  be  a  moving  train 
east  of  him.  He  crossed,  drove  eastward  a 
distance  of  two  hundred  and  fifty  feet 
along  a  road  which  was  parallel  with  the 
railway  and  within  a  few  feet  of  it,  turned 
and  drove  back  the  same  way  he  had 
come,  attempting  to  recross  the  track  at  the 
same  place.  He  never  looked  to  the  east 
to  ascertain  the  direction  in  which  the  train 
was  moving,  and  assumed  that  it  was 
moving  away  from  him.  The  view  to  the 
east  was  unobstructed  for  more  than  half  a 
mile.  When  in  the  act  of  recrossing  the 
track,  he  was  looking  back  over  his  shoulder 
to  the  southward.  In  this  position  he  was 
struck  and  injured  by  the  train  coming  from 
the  east.  Held,  that  the  accident  was  the 
result  of  his  own  negligence,  and  the  com- 
pany was,  therefore,  not  liable.  His  deaf- 
ness should  have  added  to  hiis  vigilance. 
Although  plaintiff  was  in  full  view  of  those 
operating  the  train  for  a  long  distance,  yet 
they  were  not  chargeable  with  negligence, 
owing  to  the  fact  that  the  road  forked  just 
at  the  crossing,  and  they  could  not  anticipate 
that  plaintiff  intended  to  take  that  branch 
which  crossed  the  track.  Held,  also,  that 
under  the  circumstances  it  was  immaterial 
whether  the  proper  signals  for  the  crossing 
were  given  or  not.  Purl  v.  St.  Louis,  Kan- 
sas City  and  Northern  Ry  Co.,  72  Mo.,  168, 
1880;  6  Amer.  &  Eng.  R.  R.  Cases,  27. 

206.  —  The  plaintiff's  intestate,  a  deaf- 
mute,  on  approaching  the  defendant's  tracks 
at  a  crossing  in  a  public  street,  in  the  city 
of  Rochester,  at  about  midnight,  found  a 
freight  train  passing;  he  waited  until  it  had 
passed,  stepped  upon  the  track  to  cross,  and 
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was  struck  and  killed  by  an  engine  following 
the  freight  train  at  a  distance  of  about  fifty 
feet.  The  night  was  very  dark,  and  the 
engine  was  running  backwards,  with  no 
light  upon  its  tender,  at  the  rate  of  about 
twenty  miles  an  houi',  though  it  was  prohib- 
ited by  a  city  ordinance  fi'om  running  at  a 
greater  rate  than  eight  miles  an  hour.  The 
evidence  tended  to  establish  the  fact  that  a 
flagman  was  kept  at  the  crossing,  but  failed 
to  show  he  was  there  at  the  time  of  the  acci- 
dent. Held,  that  the  question  of  the  defend- 
ant's negligence  and  of  plaintiff's  contribu- 
tory negligence  should  have  been  submitted 
to  the  jury,  and  that  it  was  error  to  direct  a 
non-suit.  Waldele  v.  New  YorJe  Central  and 
Hudson  River  R.  R.  Co.,  19  Hun  (N.  Y.),  69. 
1879. 

207.  —  Plaintiff,  a  man  of  mature  years, 
in  his  right  mind,  with  his  eye-sight  unim- 
paired, but  deaf,  without  looking  to  see  if  a 
train  was  coming,  went  upon  a  railroad 
track  and  started  down  the  track,  when  he 
was  almost  Instantly  struck  and  injured  by 
a  train  approaching  from  behind.  A  short 
distance  before  reaching  the  track  he  passed 
a  point  where  the  train  was  in  full  view; 
and  a  sidewalk  for  the  use  of  pedestrians  ran 
alongside  the  track.  Held,  a  case  of  negli- 
gence precluding  recovery.  Zimmerman  i\ 
Hannibal  and  St.  Joseph  R.  R.  Co.,  71  Mo., 
476,  1880;  2  Amer.  &  Eng.  R.  R.  Cases,  191. 

208.  —  Where  an  engine  was  running 
backwards  at  night,  with  no  light  upon  the 
tender,  and  passing,  a  street  crossing  at  the 
rate  of  about  twenty  miles  an  houi',  and 
the  engine  struck  a  deaf-mu^e  who  was 
passing  the  crossing,  held,  that  the  ques- 
tion of  contributory  negligence  was  for  the 
jury.  Waldele  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  19  Hun  (N.  Y.), 
69.     1879. 

209.  Duty  of  traveler.  A  traveler  ap- 
proaching a  railway  crossing  must  look  and 
listen  for  approaching  trains.  Cleveland., 
Columbus,  Cincinnati  and  Indianapolis  Ry 
Co.  V.  Elliott,  28  Ohio  St.,  340, 1875 ;  14  Amer. 
R'y  Rep.,  128;  New  Orleans,  Jackson  and 
Great  Northern  R.  R.  Co.  v.  Mitchell,  52 
Miss.,  808,  1815;  Railroad  Co.  v.  Houston,  95 
TJ.  8.,  697,  1877;'  Pennsylvania  Co.  v.  Ratli- 
geb,  82  Ohio  St.,  66,  1877;  Holland  v.  Chi- 
cago, Milwaukee  and  St.  Paul  Ry  Co.,  18 


Federal  Reporter,  248,  1883 ;  Lynam  v.  Phil- 
adelphia, Wilmington  and  Baltimore  R.  R. 
Co.,  4:  Houston  (Del.).  583-,  ISU;  Haines  v. 
Illinois  Central  R.  R.  Co.,  41  la.,  227,  1875; 
Lang  v.  Holiday  Creek  R.  R.  Co.,  49  la., 
409,  1878 ;  Lenix  v.  Missouri  Pacific  R'y  Co., 
76  Mo.,  86,  1883;  ICelley  v.  Hannibal  and  St. 
Joseph  R.  R.  Co.,  75  Mo,,  138, 1881 ;  Zimmer- 
man V.  Hannibal  and  St.  Joseph  R.  R.  Co.,  ■ 
71  Mo.,  476,  1880;  2  Amer.  &  Eng.  R.  E. 
Cases,  191;  Henze  v.  St.  Louis,  Kansas  City 
and  Northern  R'y  Co.,  71  Mo.,  636,  18a0;  2 
Amer.  &  Eng.  R.  R.  Cases.  213;  Dlaker'n  Ex- 
ecutrix I'.  Receivers  of  N.  J.  Midland  Ry 
Co.,  80  N.  J.  Eq.,  240,  1873;  18  Araor.  R'y 
Rep.,  81 ;  Palys  v.  Receiver  of  Erie  R'y  Go., 
30 N.  J.  Eq.,  (M,  1879;  Pennsylvania R.  R.  Co. 
V.  Righter,  43  N.  J.  Law,  180,  1880;  3  Amer. 
&  Eng.  R.  R.  Cases,  230;  Davey  v.  London 
and  Southwestern  R'y  Co.,  Law  Reports,  13 
Queen's  Bench  Division,  70,  1883;  Chicago 
and  Northwestern  R'y  Co.  v.  Dimick,  96  111., 
42,  1880;  3  Amer.  &  Eng.  R.  R.  Casps,  201; 
Illinois  Central  R.  R.  Co.  v.  Ooddard,  72  111., 
567,  1874;  Chicago  and  Alton  R.  R.  Co.  v, 
Robinson,  8  Bradwell  (111.),  140,  18^0:  Chi- 
cago and  Northwestern  R'y  Co.  v.  Hatch,  79 
111.,  187,  1875;  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  Harwood.  80  ib..  S8, 
1875;  Rockford.  Rock  Island  and  St.  Louis 
R.  R.  Co.  V.  Byam,b'0  ib.,  528,  1815; -Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v. 
Van  Patten,  74111.,  91,  1874;  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co.  v.  Van  Patten, 
64  111.,  510,  1872;  Chicago  and  Alton  R.  R. 
Co.  V.Jacobs.  63111.,  178,  1873;  7  Amer.  .R'y 
Rep.,  ISo;  Illinois  Central  R.  R.  Co.  v. 
Helherington,  83  111.,  510,  1876;  Lake  Shore 
and  Michigan  Southern  R'y  Co.  v.  Clemens, 
5  Bradwell  (111),  77, 1879;  V/right  v.  Boston 
and  Maine  R.  R.  Co.,  139  Mass.,  440,  1880;  3 
Amer.  &  Eng.  R.  R.  Cases,  121;  Toledo, 
Wabash  and  Western  R'y  Co.  v.  Shuolertian-f 
50  Ind.,42.  1875;  St.  Louis  and  South  East-  ^ 
em  R'y  Co.  v.  Mathias,  50  Ind,,  65,  1875; 
Terre  Haute  and  Indianapolis  R.  R.  Co.  v.' 
Clark,  73  Ind.,  168,  1880;  6  Amer.  &  Eng.  R. 
R.  Cases,  84;  Oerety  v.  Philadelphia,  Wil- 
mington and  Baltimore  R.  R.  Co.,  81  Pa.  St., 
274,  1676;  16  Amer.  R'y  Rep,,  164;  Pennsyl- 
vania R.  R.  Co.  v.  Weber,  76  Pa,  St.,  157, 
187'1 ;  Weber  v.  New  York  Central  and  Hud- 
son River  R.  R.  Co.,  58  N.  Y.,  451, 1874;  7 
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Amer.  R'y  Rep.,  188;  Bunn  v.  Delaware, 
Lackawanna  and  Westerns.  E.  Co.,  0  Hun 
(N.  Y.),  303, 1875;  Bronk  v.  New  York  and 
New  Haven  B.  B.  Co.,  5  Daly  (N.  Y.),  454, 
1874;  Becht  v.  Corbin,  93  N.  Y.,  658,  1883; 
Abbett  V.  Chicago,  Milwaukee  and  St.  Paul 
Ky  Co.,  30  Minn.,  483,  1883;  Brown  v.. Mil- 
waukee and  St.  Paul  R'y  Co.,  19  Amer.  R'y 
Eep.,  398;  33  Minn.,  165,  1875;  Donaldson  v. 
Same,  31  Minn.,  293,  1875;  Smith  v.  Min- 
neapolis and  St.  Louis  Ry  Co.,  S6  ib.,  419, 
1880. 

210.  —  Where  a  person  familiar  with  a 
dangerous  railway  crossing,  in  passing  over 
the  same,  neglects  the  exercise  of  any  care 
to  ascertain  if  a  passing  train  is  near,  and  in 
consequence  of  such  neglect  is  injured  by  a 
collision  with  the  train,  he  is  guilty  of  neg- 
ligence, and  the  mere  fact  that  he  had  for- 
gotten that  he  was  in  the  Yieinity  of  the 
crossing  will  not  excuse  such  neglect.  Bal- 
timore and  Ohio  R.  R.  Co.  v.  Whitacre,  35 
Ohio  St.,  637.    1880. 

211.  —  The  general  rule  is,  that  a  person 
approaching  a  railroad  crossing  is  required 
to  look  up  and  dolyn  the  track  in  either 
direction,  and  watch  for  the  approach  of 
trains,  before  attempting  to  cross,  and  if 
auch  precaution  is  neglected  and  injury  to 
the  party  ensues,  he  cannot  recover;  but 
this  rule  cannot  be  applied  to  an  infant  of 
tender  years.  Chicago  and  Alton  R.  R.  Co. 
V.  Becker,  84  ill.,  483.     1877. 

212.  ^  It  cannot  be  declared,  as  a  matter 
of  law,  that  a  footman  is  bound,  before 
crossing  a  railway  track,  to  stop,  in  order  to 
look  and  listen  for  trains.  That  rule  is  ap- 
plicable only  to  persons  traveling  in  wagons 
or  other  vehicles  which  make  a  noise  that 
would  necessarily  interfere  with  their  hear- 
ing. Zimmerman  v,  Hannibal  and  St.  Jo- 
^ph  R.  B.  Co.,  71  Mo.,  476,  1880;  2  Amer.  & 
Eng.  R.  R.  Cases,  191. 

213.  —  The  fact  that  one  in  a,ttempting  to 
<;ross  a  railway  does  not,  at  the  instant  of 
stopping  on  it,  look  to  ascertain  if  a  train  is 
approaching,  is  not  conclusive  evidence  of  a 
due  want  of  care  on  his  part.  Plummer  v. 
Eastern R.  R.  Co.,  78  Me.,  591, 1883 ;  6  Amer. 
*  Eng.  R.  R.  Cases,  165. 

214.  —  The  duty  of  the  traveler  to  stop 
•8  more  obligatory  when  an  approaching 
train  cannot  be  seen,  etc.,  than  when  it  can. 


Pennsylvania  B.  R.  Co.  v.  Beale,  78  Pa.  St., 
504.     1873. 

215.  —  An  instruction  that  it  is  not  neces- 
sarily the  duty  of  a  traveler  approaching  a 
railroad  crossing  to  stop  and  listen  before 
stepping  upon  the  track,  and  that  whether 
it  is  necessary  and  proper  for  him  to  stop  de- 
pends on  the  circumstances  of  the  case,  is 
not  erroneous.  Shaber  v.  St.  Paul,  Minne- 
apolis and  Manitoba  R'y  Co.,  28  Minn.,  103, 
1881 ;  2  Amer.  &  Eng.  R.  R.  Cases,  185 ;  Gar- 
land V.  Chicago  and  Northwestern  R'y  Co., 
8  Bradwell  (111,),  571,  1881. 

216.  —  The  plaintilf  made  out  a  prima 
facie  case  of  negligence,  without  proving 
affirmatively  that  the  deceased  had  "  stopped 
and  looked  and  listened."  Held,  that  the 
presumption  Inlaw  was  that  he  had  stopped, 
looked  and  listened,  and  the  burden  of  prov- 
ing contributory  negligence  was  on  the  de- 
fendant. Weiss  V.  Pennsylvania  R.  R.  Co., 
79  Pa.  St.,  387.    1875. 

217.  — While  a  traveler,  on  approaching 
a  railway  crossing,  ■  is  bound  to  look  and 
listen  for  an  apprpaching  train  before  un- 
dertaking to  cross,  it  is  only  where  it  ap- 
pears from  the  evidence  that  he  might  have 
seen  had  he  looked,  or  might  have  heard 
had  he  listened,  that  a  jury,  in  the  absence 
of  evidence  upon  the  question,  is  authorized 
to  find  that  he  did  not  look  and  did  not 
listen.  Smedis  v.  Brooklyn  and  Rbckaway 
Beach  R.  R.  Co.,  88  N.  Y.,  13,  1882;  8  Amer. 
&  Eng.  R.  R.  Cases,  445. 

218.  —  The  rule  requiring  persons,  before 
crossing  a  railroad  tra,ck,  to  look  to  see 
whether  trains  are  approaching  is  not  ap- 
plied inflexibly  in  all  cases  without  regard 
to  age  or  other  circumstances.  MoGovern. 
v.  New  York  Central  and  Hudson  River  R. 
R.  Co.,  67  N.  Y.,  417,  1876;  15  Amer.  R'y 
Rep.,  119, 

219.  —  The  failure  to  stop  immediately 
before  crossing  a  railroad  track  is  negligence 
per  se,  and  this  is  for  the  court.  The  rule 
is  unbending.  Pennsylvania  R.  R.  Co.  v. 
Beale,  73  Pa.  St.,  504,  1873;  6  Amer.  R'y 
Rep.,  158. 

220.  —  Where  a  traveler,  about  to  cross  a 
four-track  railway,  looked  and  listened  be- 
foi-e  starting  across  the  track,  held,  that  a 
failure  to  stop  and  look  and  listen  before 
crossing  the  fourth  track  was  not  negligence 
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ns  a  matter  of  law.  Weber  v.  N.  Y.  Central 
and  Hudson  River  R.  R.  Go.,  07  N,  Y.,  587. 
1876. 

221.  —  In  an  action  for  damages  against 
a  railway  company  for  injuries  received  by 
a  collision  at  a  crossing,  the  following  in- 
struction was  given:  "If  you  believe  from 
the  evidence  that  the  plaintiff  neither 
stopped  his  team,  nor  made  any  effort  to  see 
or  hear  the  train  before  he  drove  on  the  rail- 
road track ;  and  you  further  believe  that  if 
he  had  stopped  and  looked  he  could  have 
seen  the  train,  or  if  he  had  listened  he  could 
have  he.ird  it,  then  he  cannot  recover."  Held, 
to  embody  the  correct  rule  of  law.  Benton 
V.  Central  R.  R.  Co.  of  Iowa,  42  la.,  193. 
1875. 

222.  —  A  person,  in  crossing  a  railroad 
track,  should  look  and  see  if  a  train  is  com- 
ing; if  he  does  not  he  cannot  recover  for  an 
injury  received,  although  the  train  that  in- 
jured him  was  behind  time  about  thirty 
minutes,  and  he  was  crossing  the  track  to 
get  on  another  train.  Anderson  v.  Railroad 
Co.,  12  Philadelphia,  869.  .1877. 

223.  —  Plaintiff's  intestate  was  killed  by 
a  locomotive  on  defendant's  track  while 
crossing  its  track  on  a  village  sidewalk.  It 
was  shown  that  upwards  of  twenty-six  feet 
before  reaching  the  ti'ack  the  deceased  could, 
by  turning  her  head,  have  seen  the  approacli- 
jng  locomotive  for  a  long  distance,  and  that 
there  were  no  other  trains  or  engines  passing 
at  the  time.  Held,  that  the  intestate  was 
guilty  of  contributory  negligence  such  as  to 
avoid  a  recovery  for  her  death.  Mitchell  v. 
N.  Y.  Central  and  Hudson  River  R.  R.  Co., 
5  Thompson  &  Cook  (N.  Y.  Supreme  Ct.), 
133,  1874;  2  Hun  (N.  Y.),  585,  1874;  affirmed, 
64  N.  Y.,  65.5,  1876. 

224.  —  The  crossing,  where  the  injury 
complained  of  in  this  action  occurred,  was 
one  with  which  the  plaintiff  was  familiar, 
and  one  which  he  had  often  passed.  Above 
it  was  the  usual  sign'  "Look  out  for  the 
cars,"  printed  in  large  letters,  and  at  that 
place  the  highway  and  railroad  were  nearly 
on  a  level.  Away  from  it,  at  a  distance  of 
twenty  rods  in  the  direction  from  which  the 
train  in  question  came,  was  the  depot  nearest 
it  in  that  direction.  This  stretch  of  track 
was  in  full  view  of  the  plaintiff  while  still 
six  hundred  feet  from  the  crossing,  and  at 


thirty-three  feet  from  such  crossing  one 
could  see  a  distance  of  some  twenty  rods  be- 
yond the  depot.  If,  at  any  time  aftur  the 
train  passed  the  depot,  the  plaintiff  had 
looked  in  that  direction,  he  would  have  seen 
it;  ^nd,  if  not  tlien  too  near  the  train  for 
escape  by  stopping  his  horso,  ho  could  hav& 
avoided  the  accident.  On  a  motion  to  non- 
suit, held,  that  these  facts  show  contributoiy 
negligence  on  the  part  of  tlie  plaintiff,  though 
the  train  was  not  a  regular  one,  and  no  train 
was  due  at  the  time;  though  it  was  moving 
at  an  unusual  and  dangerous  rate  of  speed; 
though  it  did  not  stop  at  the  depot  as  trains 
usually  but  not  always  do ;  and  though  no 
warning  was  given  of  its  approach,  by  blow- 
ing the  whistle  or  ringing  the  bell,  after  such 
depot  was  passed.  Schofleldv.  Chicago,  Mil- 
waukee and  St.  Paul  R.  R.  Co.,  8  Federal 
Reporter,  488 ;  2  McCrary  (U.  8.  C.  C),  288. 
1881. 

225.  —  M.,  a  young  and  vigorous  man, 
being  at  a  point  about  tvro  hundred  and  ilfty- 
three  feet  west  of  a  railway,  in  a  village,  iin  1 
having  his  horses  hitched  on  the  snme  atreat 
about  two  hundred  and  twenty-flve  feot 
east  of  the  track,  heard  the  long  whistle  of 
an  approaching  engine,  and  irnmediatfily 
commenced  running  down  the  street  towards 
his  horses.  At  that  time  the  train  wag 
about  half  a  mile  distant  from  tho  crossing, 
and  it  whistled  again  when  about  a  quarter 
of  a  mile  distant;  it  was  hidden  from  M.'f) 
sight  until  he  was  within  about  twenty  feet 
of  the  track,  when  ho  might  have  seen  it  by 
looking  in  that  direction,  and,  being  a  li!;ht 
special  train,  it  was  running  about  forty 
miles  per  hour,  and  without  ringing  the  bell 
on  its  approach.  The  passenger  trains  of 
the  company  usually  run  at  the  rate  of 
twenty  miles,  and  its  freight  trains  at  the 
rate  of  twelve  miles  per  hour,  and  a  freight 
train  was  due  near  that  time.  M.  did  not 
cease  running,  or  diminish  his  speed,  until 
he  was  in  the;  act  of  stepping  on  the  first  rail 
of  the  main  track,  when  he  was  struck  by 
the  train  and  killed, —  the  whistle  for  the 
brakes  being  sounded  at  the  same  moment, 
The  jury,  by  special  verdict,  found  that  M., 
after  hearing  the  whistle  and  train,  and 
seeing  it,  attempted  to  cross  the  track  in 
front  of  the  engine ;  that  if  he  had  stopped 
just  before  going  upon  the  defendant's  right 
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of  way,  and  looked  in  the  proper  direction, 
he  could  have  seen  the  train,  and  that  he 
was  not  guilty  of  any  want  of  ordinary  care 
in  running  upon  the  track  as  he  did.  Held, 
that  in  view  of  the  evidence,  these  findings 
are  inconsistent,  and  it  was  eri'or  to  refuse  a 
new  trial.  Kearney  v.  Chicago,  Milwaukee 
and  St.  Paul  R'y  Co.,  47  Wis.,  144,  1879;  31 
Amer.  R'y  Rep.,  43. 

226.  Elevated  railway.  The  question  of 
contributory  negligence  held  properly  sub- 
mitted to  tlie  jury  upon  the  facts  of  a  par- 
ticular case.  Corcoran  v.  New  York  Ele- 
vated B.  R.  Co.,  19  Hun  (N.  Y.),  368.     1879. 

227.  EKiploye  of  adjoining  railway.  The 
D.  Co.,  by  contract,  had  a  right  of  trackage 
on  the  tracks  —  two  running  parallel  at  a 
distance  of  seven  feet  from  each  other  —  of 
the  B.  Co.  The  plaintifiE  was  a  brakeman  of 
the  B.  Co. ;  his  train  passed  from  one  track 
to  the  othei',  and  in  the  performance  of  his 
duty  he  left  the  train  and  closed  the  switch, 
the  train  passing  on  some  distance  into  the 
yard  without  him.  He  stopped  a  few  min- 
utes and  walked  along  the  track  to  go  to  his 
train,  which  he  might  have  reached  in  some 
other  way;  whilst  so  on  the  track  he  was 
strucit  by  an  engine  of  the  D.  Co.,  going  in 
the  same  direction,  and  injured.  Held,  that 
he  had  no  right  to  be  on  the  track;  that 
being  tliere  was  contributory  negligence  per 
se,  and  he  could  not  recover  froni  the  D.  Co. 
for  the  injury.  Midherrin  v.  Delaware, 
Lackawanna  and  Western  R.  R.  Co.,  81  Pa. 
St.,  3C6,  1873;  15  Amer.  Ry  Rep.,  456. 

228.  Evidence.  It  does  .not  necessarily 
follow  from  the  fact  that  a  skilled  engineer 
can  show  that,  from  a  given  point  in  a  high- 
way, the  railway  track  is  visible  for  any  dis- 
tance, that  an  individual  in  charge  of  a 
team  approaching  the  track  is  negligent  be- 
cause from  the  point  specified  he  fails  to  see 
a  train  approaching  at  great  speed  in  time  to 
avoid  a  collision.  Maswth  v.  Delaware  and 
Budson  Canal  Co.,  64  N.  Y.,  524.     1876. 

229.  —  Where,  on  the  trial  of  an  action 
for  a  personal  injury,  there  is  conflicting  tes- 
timony as  to  whether  or  not  the  plaintiff's 
own  negligence  contributed  to  the  accident, 
and  the  jury  find  in  his  favor,  the  court 
will  not  grant  a  new  trial.  Murray  v.  Wash- 
ington and  Georgetown  R.  R.  Co.,  2  Mac- 
Arthur  (Dist.  of  Columbia),  195.     1875. 


230.  —  In  a  suit  against  a  railway  com- 
pany for  injuring  one  on  the  track  by  a.  run- 
ning train,  where  there  is  no  conflict  of  evi- 
dence, and  it  appears  that  the  injury  was- 
not  wilful,  and  that  the  negligence  of  the 
deceased  contributed  to  it,  the  court  may 
direct  a  verdict  for  the  .defendant.  Mc- 
Claren  v.  Indianapolis  and  Vincennes  R.  R. 
Co.,  83  Ind.,  319, 1882;  8  Amer.  &  Eng.  R.  R. 
Cases,  217. 

231.  Failure  to  stop ;  question  for  jury. 
It  is  not  negligence,  as  matter  of  law,  for  a 
person  approaching  a  railroad  in  a  carriage, 
upon  a  higliway,  not  to  stop ;  his  omission  to 
do  so  is  a  fact  to  be  submitted  to  the  jury. 
Kellogg  v.  Neio  York  Central  and  Hudson 
River  R.  R.  Co.,  79  N.  Y.,  73.     1879. 

232.  Flying  switch.  In  an  action  against 
a  railway  company  by  the  administrator  of 
a  person  injured  at  a  crossing,  there  was 
evidence  that  tde  railway,  running  north 
and  south,  crossed  a  highway  at  grade  near 
the  station ;  tliat,  a  shoi-t  distance  nortli  of 
the  highway,  a  side-track  branched  off  and 
crossed  the  highway  a  little  easterly  of  the 
main  track,  and  led  into  but  not  througli  the 
station ;  that  the  station  was  south  of  the 
higliway ;  that  the  pathway  used  by  persons, 
going  to  the  station  from  the  highway,  on 
the  east  side,  crossed  tlie  side-track  obliquely, 
the  distance  to  the  platform  being  one  hun- 
dred and^  fifty-seven  feet;  that  at  the  point 
where  the  path  left  the  highway  one  could 
see  up  the  ^rack  to  the  north  for  about  one 
hundred  and  fifty  feet,  and  from  the  track  it- 
self for  half  a  mile ;  that  the  person  injured 
was  goin.T;  to  the  station  to  see  his  daughter  off 
by  a  train  then  due;  that  the  ground  was 
frozen  and  slippery ;  that  as  he  approached 
the  track  from  the  east,  a  freight  train  was 
coming  from  tlie  north,  which  kept  upon  the 
main  track,  except  a  single  car,  which  was 
switched  upon  the  side-track ;  that,  as  he  was 
crossing  the  side-tiack  by  the  usual  path,  he 
was  struck  by  the  detached  car,  which  was 
moving  rapidly,  and  without  any  signal  or 
warning.  Held,  that,  on  this  evidence,  the 
juiy  would  not  be  warranted  in  finding  that 
the  plaintiff's  intestate  was  in  the  exercise  of 
due  care.  Hinckley  v.  Cape  Cod  R.  R.  Co., 
130  Mass.,  257.     1876. 

233.  Frightened  team.  Where  a  physi- 
cian in  attempting,  with  his  team,  to  pass 
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through  a  train  on  a  highway,  where  there 
was  but  a  narrow  space  left  for  passage, 
■was  injured  by  the  fright  of  his  team,  and 
the  jury  specially  found  that  the  attempt  to 
pass  was  apparently  dangerous,  it  was  held 
that  such  finding  precluded  his  right  to  re- 
cover, although  the  general  verdict  was  in 
his  favor.  Thompson  v.  Cincinnati,  Lafay- 
ette and  Chicago  B.  B.  Co.,  64  Ind.,  197. 
1876. 

234.  Gate.  A.  railway,  consisting  of  sev- 
eral lines,  crossed  a  public  footpath  on  a  level 
at  a  point  near  a  station,  but  the  footpath 
was  not  in  other  respects  dangerous.  On 
each  side  of  the  railway  was  a  good  and  suffi- 
cient swing  gate,  as  requa-ed  by  the  8  and  9 
Vict.,  0.  SO,  s.  61.  The  railway  company,  by 
way  of  extra  precaution,  usually,  but  not  in- 
variably, fastened  the  gates  wlien  a  train  was 
approaching.  S.,  wishing  to  cross  the  rail- 
way, found  the  gate  unfastened,  and  a  coal 
train  standing  immediately  in  front  of  it. 
He  waited  until  the  coal  train  had  moved 
off,  and  then,  without  looking  up  or  down 
the  line,  commenced  crossing  the  railway, 
and  was  killed  by  a  passing  train.  If  he  had 
looked  up  the  line  he  would  have  seen  the 
train  coming  in  time  to  stop  and  avoid  tlie 
accident.  In  an  action  against  the  com- 
pany by  S.'s  administratrix  under  Lord 
Campbell's  Act,  held,  that  S.  contributed 
to  the  accident  by  his  negligence,  and  that 
the  company  therefore  was  not  liable.  Held 
(by  Willis,  J.),  that  the  mere  failurd  to  per- 
form a  self-imposed  duty  is  not  actionable 
negligence ;  that  the  omission  to  fasten  the 
gate  did  not  amount  to  an  invitation  to  S.  to 
come  on  the  line ;  and  that  therefore,  even  if 
S.  was  not  guilty  of  contributory  negligence, 
the  conjpany  was  not  liable.  Skelton  v. 
London  and  Northiventern  i?'j/  Co.,  Law  Re- 
ports, 3  Common  Pleas  Cases,  631.    1867. 

235.  Inloxicatod  pcrsDtis.  The  sobriety 
or  intoxication  of  deceased  was  a  proper 
subject  for  the  consideration  of  the  jury  in 
determining  whether  he  exercised  due  care 
or  not.  Houston  and  Texas  Central  Ry  Co. 
V.  Waller,  56  Tex.,  831,  1883;  8  Amer.  &  Eng. 
R.  R.  Cases,  431. 

23G.  —  A  person  lying  drunk  upon  the 
track,  who  is  injured  by  a  passing  train, 
cannot  recover  where  the  engineer  has  com- 
plied with  the  requirements  of  the  statute  in  I 


making  all  efforts  to  stop  the  train.     TVaw's 
V.  Louisville  and  Nashville  R.  R.  Co..  9  Lea 
(Tenn.),  281,  1883;  Houston  and  Texas  Ceii-  ' 
tralR'y  Co.v.  Sympkins  54  Tex.,  615,  1881 ;  6 
Amer.  &  Eng.  R.  R.  Cases,  11. 

287.  —  One  standing  in  a  state  of  intoxi- 
cation on  a  railway  track  at .  the  usual  time 
of  running  of  the  train,  and  in  a  position  of 
exposure,  is  guilty  of  negligence.  Whalen  v. 
St.  Louis,  Kansas  City  and  Northern  R'y 
Co.,  60  Mo.,  828.  1875;  9  Amer.  R'y  Rep.,  224; 
Marquette,  Houghton  and  Ontonagon  R,  R, 
Co.  V.  Handford,  39  Mich.,  537,  1878. 

238.  —  When  the  law  presumes  negli- 
gence from  some  of  the  facts  proved,  and 
where  there  is  scope  for  legitimate  reasoning 
by  the  jury,  as  to  whether  the  presumption 
is,  or  is  not,  rebutted  by  other  facts  in  the 
plaintiff's  evidence,  a  non-suit  should  not  be 
awai-ded.  Code,  g  708.  Hankerson  v.  South- 
western R.  R.  Co.,  59  Ga.,  598,  1877;  18 
Amer.  R'y  Rep.,  458.  This  rule  applied  to  a 
case  where  a  non-suit  was  ordered, <the  plaint- 
iff having  been  injured  on  the  track  while 
lying  there  in  a  state  of  intoxication.  Held, 
that  the  presumption  as  to  his  negligence 
was  not  conclusive.    lb. 

239.  —  It  is  the  positive  and  imperative 
duty  of  the  engineer  to  sound  the  alarm 
whistle  the  instant  he  sees  a  person  upon  tlie 
track.  We  know  not  what  might  be  the  ef- 
fect of  the  whistle,  even  upoa  the  maudlin 
brain  of  a  drunken  man;  nor  are  we  allowed 
to  conjecture  as  to  whether  its  timely  startle 
may  have  saved  his  life.  Code,  §1168,  Hill 
V.  Louisville  and  Nashville  R.  R.  Co.,  9 
Heiskell  (Tenn.),  833,  1872;  19  Amer.  E'y 
Rep.,  400. 

240.  —  The  engine  was  run  during  a  dark 
night  without  a  head-light,  and  ran  over  and 
killed  the  intestate,  who  was  negligently 
lying  across  the  track.  Held,  the  company 
could  not  rely  on  the  negligence  in  bar. 
Code,  §  1106.  Nashville  and  Chattanooga  B. 
R.  Co.  V.  Smith,  6  Heiskell  (Tenn.),  174. 
1871. 

241.  —  The  fact  that  a  person  was  intoxi- 
cated cannot  be  shown  by  declarations  of  a 
third  party.  The  declarations  of  a  bar-tender, 
refusing  to  sell  the  party  liquor  on  the 
ground  that  he  already  had  enough,  were  not 
competent.  Lake  Erie  and  Western  Ry  Co. 
V.  Zofflnger,  107  111.,  199.    1888. 
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242.  Knowledge  of  neglect  of  injured 
party.  Where  the  neglect  of  the  injured 
party  is  known  to  the  company's  employes, 
they  should  take  ordinary  care  to  prevent 
the  injuiy  of  the  negligent  person,  and  a 
failure  to  do  so  will  render  the  company 
liable.  Houston  and  Texas  Central  S.  B. 
Co.  V.  Smith,  53  Tex.,  178,  1879;  Cleveland, 
Columbus  and  Cincinnati  R.  It.  Co.  v.  Craw- 
ford, 24  Ohio  St.,  631,  1874;  7  Amer.  R'y 
Bep.,  172. 

243.  Mistake  of  judgment.  If  a  person 
has  placed  himself,  without  negligence,  into 
a  position  of  danger,  he  is  not  responsible  if 
he  makes  an  error  of  judgment  in  getting 
out.  A  man  placed  under  Buch  circum- 
stances, if  he  uses  his  judgment  honestly, 
is  not  responsible,  although  he  might  have 
done  better  if  he  had  acted  differently. 
Pennsylvania  B.  J?.  Co.  v.  Werner,  89  Pa.  St., 
59, 1879 ;  Mark  v.  St.  Paul,  Minneapolis  and 
Manitoba  R'y  Co.,  30  Minu.,  493,  1883. 

244.  —  In  an  action  against  a  railroad 
company  for  personal  injuries  causing  death, 
upon  a  declaration  containing  two  counts, 
one  for  failure  to  observe  statutory  precau- 
tions, and  the  other  for  common  law  negli- 
gence, the  proof  showed  that  plaintiff's  in- 
testate was  standing  upon  a  platform  about 
thirty-eight  inches  high  and  about  two  feet 
from  the  track  at  a  station  which  was  not  a 
regular  stopping  point ;  when  the  train  was 
about  one  hundred  yards  distant,  she  got 
down  from  the  platform  and  began  to  walk  on 
the  ends  of  the  cross-ties,  between  the  plat- 
form and  the  rails ;  being  warned  by  a  by- 
stander of  her  danger  she  said,  ''  I  think  I  can 
make  it,"  but  turned  and  beckoned  to  her 
child  not  to  follow  her ;  she  was  caught  by  the 
train  before  reaching  the  end  of  the  platform 
and  killed.  The  engineer  testified  he  did  not 
see  her.  The  circuit  judge,  at  the  request  of 
plaintiff's  counsel,  charged,  "If  plaintiff's 
intestate  got  herself  without  negligence  into 
a  position  of  danger,  she  is  not  to  be  held  re- 
sponsible for  contributory  negligence  for  an 
honest  though  erroneous  exercise  of  judg- 
ment in  getting  out."  Held,  this  was  mis- 
leading and  erroneous;  if  the  appearances 
were  such  as  to  put  a  reasonable  person  in 
apprehension  of  danger,  and  she  disregarded 
them,  and  her  death  resulted  in  consequence, 
this  was  such  contributory  negligence  as 
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bars  a  recovery  at  common  law,  and  mitir 
gates  damages  under  a  count  for  failure  to 
observe  statutory  precautions.  Nashville 
and  Chattanooga  R.  R.  Co.  v.  Smith,  9  Lea 
(Tenn.),  470.     1883. 

245.  —  Contribiitory  negligence  is  not 
presumed  against  one  who  suddenly  acts 
wildly  when  peril  comes  upon  him  un- 
warned, and  in  the  absence  of  any  evidence 
throwing  light  on  the  matter,  he  will  be 
presumed  to  have  used  that  care  and  pre- 
caution which  the  law  requires,  and  to 
which  instinct  would  prompt  him  in  saving 
his  life.  Cook  v.  Central  R.  R.  and  Bank- 
ing Co.  of  Georgia,  67  Ala.,  538.     1880. 

246.  Mistake  in  time.  Contributory  neg- 
ligence of  the  injured  party  will  defeat  a 
recovery.  So  held,  where,  by  reason  of  an 
error  in  his  own  clock,  the  deceased  was  led 
to  attempt  a  crossing  at  the  time  when  a 
train  was  due  at  the  crossing.  Murray  v. 
Pontchartrain  R.  R.  Co.,  31  La.  An.,  490. 
1879. 

247.  Passing  between  cars.  Where  the 
plaintiff's  declaration  showed  that  he  re- 
ceived a  personal  injury  in  attempting  to 
pass  between  the  cars  of  a  freight  train,  to 
which  was  attached  an  engine,  with  steam 
up,  and  which  was  liable  to  start  at  any  mo- 
ment, and  without  permission  or  notice  to 
any  one  in  charge  of  the  freight  train,  or 
having  authority  over  it,  to  reach  a  passen- 
ger train  standing  on  the  other  side,  it  was 
held  that  it  showed  such  negligence  on  the 
part  of  the  plaintiff  as  would  preclude  a  re- 
covery. Chicago  and  Northwestern  R'y  Co. 
V.  Coss,  73  111.,  394.     1874. 

248.  — Where  a  passage-way  is  open 
between  the  cars  of  a  standing  freight  train, 
and  a  traveler  passing  between  them  is 
injured  by  the  sudden  "kicking"  of  a  car, 
the  question  of  contributory  negligence  is 
for  the  jury.  Mahar  v.  Grand  Trunk  R'y 
Co.,  19  Hun  (N.  Y.),  33.     1879. 

249.  —  It  is  proper  to  submit  to  the  jury 
the  question  as  to  whether  or  not  persons  in 
the  street  were  in  the  habit  of  crossing 
between  the  cars,  in  the  presence  of  the 
railway  company's  employes.  It  was  the 
duty  of  the  railway  company,  before  mov- 
ing a  train  in  a  street,  to  give  some  warning. 
So  held,  where  the  plaintiff  got  caught 
between  the  oars  in  passing  through  a  train. 
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Orant  v.  Baltimore  and  Potbmao  R.  R.  Co., 
2  Mac  Arthur  (Dist.  of  Columbia),  277.    1873. 

250.  —The  plaintiff  attempted"  to  cross 
defendant's  tracks  at  what  wa9  claimed  to 
be  a  public  crossing,  and  found  the  crossing 
blocked  by  a  long  freight  train  which  had 
been  standing  there  for  some  time.  Owing 
to  a  curve  in  the  road  the  front  of  the  train 
could  not  be  seen ;  the  end  of  the  train  was 
some  two  hundred  feet  from  the  crossing. 
Plaintiff  climbed  upon  the  bumper  of  one  of 
the  cars  and  attempted  to  cross  the  tracks. 
While  so  doing  the  train  was  moved,  with- 
out any  signal  being  given,  his  foot  was 
caught,  and  the  injury  occasioned  to  re- 
cover damages  for  which  an  action  was 
brought.  Held,  that  the  plaintiff  was  prop- 
erly non-suited,  as  he  was  guilty  of  contrib- 
utory negligence.  O'Mara  v.  Delaware  and 
Hudson  Canal  Co.,  18  Hun  (N.  Y.),  192. 
1879. 

251.  Passing  under  the  train.  Where  a 
person  going  to  a  station  to  take  passage  on 
a  passenger  train  finds  a  freight  train  across 
the  sidewalk,  and  is  told  by  the  freight  con- 
ductor to  pass  under  the  end  of  a  freight 
car  —  that  he  has  plenty  of  time, —  and 
while  passing  under  is  injured,  §  64  of  the 
Railroad  and  Warehouse  Law  will  have  no 
application  to  the  case.  That  section  applies 
only  to  climbing,  stepping,  standing  upon, 
clinging  to,  or  in  any  way  attaching  one's 
self  to  a  locomotive  engine  or  car,  either 
stationary  or  in  motion  on  the  track.  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v. 
Sykes,  96  111.,  162,  1880;  2  Amer.  &  Eng.  R.. 

\       R.  Cases,  254. 

252.  —  Where  a  conductor  has  control 
over  his  train  as  to  its  starting  or  stopping, 
a  person  will  have  the  right  to  act  on  his  in- 
vitation to  pass  under  a  freight  car  when  the 
train  is  obstructing  a  passway,  unless  he  has 
reason  to  suppose  it  hazardous.  The  person 
in  such  case  has  the  right  to  suppose  the 
train  will  not  be  started  until  he  can  pass 
through,  and  that  the  conductor  has  the 
power  to  control  the  train,  and  will  do  so, 
knowing  the  dangerous  position  in  which 
the  person  is  placed  by  his  direction.    76. 

258.  —  An  instruction  as  to  the- right  of  a 
party  to  act  upon  the  direction  of  the  con- 
ductor in  such  case,  which  refers  to  many 
of  the  circumstances  bearing  upon  the  ques- 


tion of  negligence,  but  not  to  all  of  them, 
and  which  is  argumentative,  and  not  ex- 
plicit in  announcing  the  rule  of  law  sought 
to  be  presented,  should  not  be  given.    lb. 

254.  —  Under  ordinary  circumstances  and 
without  any  encouragement  from  tlie  serv- 
ants of  the  company  that  it  might  be  safely 
done,  a  person  attempting  to  pass  a  train  of 
cars,  to  which  an  engine  was  attached  and 
liable  to  be  set  in  motion  at  any  moment,  by 
crawling  under  the  cars,  would  be  guilty  of 
sucli  gross  negligence  as  would  prevent  a 
recovery.  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  V.  Sykes,  1  Brad  well  (111.),  520, 
1877;  Smitli  v.  Chicago,  Rock  Island  and 
Pacific  R.  R.  Co.,  55  la.,  33,  1880. 

255.  Person  lying  near  the  track.  In  an 
action  by  an  administrator  against  a  railroad 
company,  for  negligence  causing  the  death 
of  the  plaintiff's  intestate,  the  proof  was 
that  the  deceased  jumped  or  fell  from  a 
train  upon  one  of  the  tracks  of  the  defend- 
ant's I'oad,  and  lay  near  another  track  in 
such  a  position  that  a  train  then  approach- 
ing on  that  track  could  pass  him  without  in- 
jury to  him  if  he  made  no  incautious  move- 
ment to  bring  himself  nearer  the  track ;  and 
a  part  of  the  train  did  in  fact  pass  his  pros- 
trate body  without  touching,  when,  by  a 
sudden  movement,  he  threw  his  legs  under 
the  wheels  of  the  last  car,  and  thereby  sus- 
tained the  injuries  from  which  he  died. 
Held,  that  there  was  no  negligence  ou  the 
part  of  the  defendant's  servants  in  charge  of 
the  train  in  not  stopping  it  to  prevent  acci- 
dent from  such  a  cause.  McKenna  v.  New 
York  Central  and  Hudson  River  R.  R.  Co., 
9  Daly  (N.  Y.),  262,  1880;  8  ib.,  804,  1879. 

256.  Postmaster;  contributoi^  ncgll- 
geuco.  Moody,  the  postmaster  at  Webster 
station  on  defendant's  road,  was  in  the  habit 
of  cari-ying  the  mail  to  one  of  its  mail  trains 
which  stopped  at  the  station  about  8:40  P. 
M.  His  office  was  near  the  station  but 
across  the  track.  Hearing  a  train  approach 
at  about  the  time  the  mail  train  usually 
passed,  he  picked  up  his  mail  bags  and 
started  to  cross  the  track  to  the  platform. 
The  train  was  then  one  thousand  two  hun- 
dred feet  distant,  but  running  at  great  speed. 
Relying  upon  its  stopping,  he  continued  on 
his  way,  and  was  struck  by  the  locomotive 
and  killed.    The  testimony  was  conflicting 
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as  to  whether  the  bell  was  rung  or  the 
■whistle  sounJed.  The  train  was  a  freight 
train,  which,  on  account  of  the  mail  train 
being  behind  time,  had  been  ordered  to  go 
on  without  stopping,  and  passed  Webster 
station  at  the  very  time  the  mail  train  would 
have  passed  had  it  been  on  time.  Held,  that 
Moody  was  guilty  of  contributory  negli- 
gence, and  his  repx'esentative  could  not  re- 
cover. Moody  V.  Pacific  R.  S.  Co.,  68  Mo., 
470.    1878. 

257.  Remote  negligence.  Although  one 
may  be  improperly  or  unlawfully  on  the 
track  of  a  railroad,  that  fact  will  not  dis- 
charge the  company  or  its  employes  from 
the  observance  of  due  care ;  and  where  he  is 
run  over  by  the  train  and  killed,  the  com- 
pany will  be  responsible  if  its  ofHcers  could 
have  avoided  the  accident  by  the  exercise  of 
ordinary  caution  and  watchfulness.  Isabel 
V.  Eannibal  and  St.  Joseph  B.  R.  Co.,  60 

■  Mo.,  475,  1875;  9  Amer.  R'y  Rep.,  261. 

258.  —  Although  one  injured  by  a  collision 
may  have  failed  to  exercise  ordinary  care 
and  prudence,  and  thereby  contributed  re- 
motely to  the  injury  complained  of,  yet  if 
the  accident  was  directly  caused  by  negli- 
gence of  the  company,  the  latter  will  be 
hable.  Burham  v.  St.  Louis  and  Iron  Mount- 
ain B.  R.  Co.,  56  Mo.,  388,  1874;  Whalen  v. 
St.  Louis,  Kansas  City  and  Northern  Ry 
Co.,  60  Mo.,  323,  1875;  9  Amer.  R'y  Rep.,  224. 

259.  Side-track.  It  appeared  from  plaint- 
iff's evidence  that  upon  a  dark  night,  and 
without  any  necessity  therefor,  he  was 
standing  upon  a  side-track  leading  to  the 
round-house,  where,  as  he  well  knew,  trains 
were  passing  in  both  directions  almost  con- 
stantly ;  that  he  did  not  look  along  the  line 
of  the  track  upon  which  he  was  standing, 
but  suffered  his  attention  to  be  wholly  di- 
verted to  the  lights  of  a  train  passing  upon 
another  track;  and  that,  in  that  position,  he 
was  struck  by  an  engine  moving  upon  the 
track  on  which  his  foot  rested,  and  was  in- 
jured. Held,  that  he  was  guilty  of  contrib- 
utory negligence,  and  should  be  non-suited. 
Ddaney  v.  Milwaukee  and  St.  Paul  R'y  Co., 
33  Wis.,  67.    1873. 

200.  Signal.  "Where  one,  at  the  very 
moment  when  he  knows  a  train  is  expected 
to  arrive,  goes  upon  a  railroad  track  in  front 
of  an  approaching  train,  which,   by   the 


proper  exercise  of  his  faculties,  he  must 
have  seen  and  heard,  the  mere  fact  that  the 
locomotive  bell  was  not  sounded  as  required 
by  law  will  not  make  the  railroad  company^ 
liable  for  any  damage  which  may  result. ' 
LeduJce  v.  St.  Louis  and  Iron  Mountain  B. 
R.  Co.,  4  Mo.  App.,  485,  1877;  Pennsylvania 
R.  R.  Co.  V.  Righter,  43  N.  J.  Law,  180,  1830; 
2  Amer.  &  Eng.  R.  R.  Cases,  220. 

261.  Torpedo.  A  railway  company  is  not 
liable  in  damages  for  the  death  of  a  person 
caused  by  the  explosion  of  a  torpedo  with 
which  he  intermeddled  while  walking  on 
the  track,  and  which  had  been  placed  there 
by  the  company  as  a  danger  signal  to  ap- 
proaching trains.  Carter  v.  Columbia  and 
Greenville  R.  R.  Co.,  19  So.  Car.,  20.     1882. 

262.  —  In  refusing  to  charge  that,  if  the 
jury  believed  that  the  accident  was  caused 
by  the  eflfoi't  of  the  deceased  to  open  the 
torpedo  which  he  found  upon  the  track,  the 
verdict  must  be  for  the  defendant,  the  cir- 
cuit judge  committed  no  error,  as  such  a 
charge  would  have  taken  from  the-  jury  a 
matter  which  was  for  their  determination, 
to  wit,  whether  the  alleged  act  amounted  to 
contributory  negligence.     lb. 

263.  Trespassers.  Except  at  crossings, 
where  the  public  have  a  right  of  way,  one 
who  steps  on  a  track  does  so  at  his  peril. 
Mulherrin  v.  Delaware,  Lackawanna  and 
Western  R.  R.  Co.,  81  Pa.  St.,  866,  1876; 
15  Amer.  R'y  Rep.,  456;  Pittsburgh,  Fort 
Wayne  and  Chicago  R'y  Co.  v.  Collins,  87 
Pa.  St.,  405,  1878;  Terre  Haute  and  Indian- 
apolis R.  R.  Co.  V.  Graham,  12  Amer.  &Eng. 
R.  R.  Cases  (Ind.),  77, 1888 ;  Wright  v.  Boston 
and  Maine  R.  R.  Co.,  129  Mass.,  440,  1880;  2 
Amer.  &  Eng.  R.  R.  Cases,  121. 

264.  —  Where  a  person  is  trespassing  upon 
the  track  the  railway  company  will  be  liable 
for  injuring  him  if  the  injury  could  have 
been  prevented  by  the  use  of  ordinary  care 
on  the  part  of  its  employes,  or  if  the  injuiy 
was  caused  by  the  wilful  and  wanton  act  of 
such  employes.  Patterson  v.  Philadelphia, 
Wilmington  and  Baltimore  R.  R.  Co.,  4 
Houston  (Del.),  103,  1870;  7  Amer.  R'y  Rep., 
207;  Mason  v.  Missouri  Pacific  R'y  Co.,  27 
Kans.,  83, 1882;  6  Amer.  &  Eng.  R.  R.  Cases, 
1;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Gold- 
smith, 47  Ind.,  43,  1874;  8  Amer.  R'y  Rep., 
315. 
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265.  —  hand-car.  A  complaint  against  a 
railway  company  to  recover  for  an  injury 
causing  death,  which  showed  that  the  de- 
ceased, in  company  with  others,  was  volun- 
tarily riding  on  a  hand-car,  in  the  night 
time,  and  thus  collided  with  an  engine  of 
the  defendant,  was  bad,  because  it  showed 
contributory  negligence  on  the  part  of  the 
deceased.  Beam  v.  Pittsburgh,  Fort  Wayne 
and.  Chicago  R.  B.  Co.,  49  Ind.,  93.    1874. 

266.  Trestle  work.  Where  a  railway 
company  had  constructed  a  trestle  work 
over  a  street  and  creek,  laid  out  on  the  plat 
of  Wyandotte  City,  and  at  a  place  where  the 
street  had  not  been  graded  or  improved,  and 
the  trestle  work,  with  a  span  of  one  hundred 
feet,  extended  over  a  stream  sixty  feet  wide, 
with  perpendicular  banks  from  fifteen  to 
twenty  feet  high,  and  was  thirty  feet  above 
the  water  in  the  creek,  and  the  water  under 
the  trestle  work  was  from  three  to  six  feet 
deep,  and  there  were  no  railings  to  the 
tz-estle  work  or  bridge  and  no  foot-planks 
upon  it,  and  the  only  way  of  crossing  such 
was  by  stepping  from  tie  to  tie,  and  the  rail- 
way was  constantly  using  the  track  on  such 
trestle  work  or  bridge  for  the  operation  of 
its  trains,  and  a  party  climbed  and  attempted 
to  cross  such  trestle  work  and  was  injured 
by  being  run  over  with  a  hand-car  operated 
on  the  track,  TieM,  that  it  was  not  error  to 
rule  out  the  evidence  concerning  the  custom 
of  foot  passengers  crossing  such  trestle  work 
after  two  persons  had  testified  to  it  without 
objection.  Mason  v.  Missouri  Paoifla  B'y 
Co.,  27  Kans.,  83,  1883;  6  Amer.  &  Eng.  R. 
R.  Cases,  1. 

267.  —  In  an  action  for  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
the  negligence  of  the  officers  of  the  defend- 
ant in  the  management  of  its  engine  and 
train,  it  appeared  from  the  evidence  of  the 
plaintiff  that  he  was  injured  upon  the  road- 
way of  the  defendant  while  going  afoot  over 
a  trestle  spanning  a  ravine,  over  which  the 
road  passed.  Held,  the  plaintiff  was  guilty 
of  contributory  negligence,  which  contrib- 
uted proximately  to  the  injuries  he  received, 
and  a  non-suit  was  rightly  granted.  Tennen- 
brock  V.  South  Pacific  Coast  B.  R.  Co.,  59 
Cal.,  369,  1881;  6  Vmer.  &  Eng.  E.  R. 
Cases,  8. 

268.  —  When  a  person,  walking  over  a 


long  trestle  on  a  railway,  let  himself  down 
under  the  ties  to  avoid  being  run  over  by  an 
approaching  train,  but  being  unable  to  get 
upon  the  track  agam,  fell  and  was  killed,  a 
charge  which  submitted  to  the  jury  the 
question  of  his  negligence  in  attempting  to 
cross  the  trestle,  but  which  ignored  the 
question  of  due  caution  in  regaining  his 
position,  on  which  there  was  evidence,  was 
misleading  and  properly  refused.  Cook  v. 
Central  B.  B.  and  Banking  Co.  of  Georgia, 
67  Ala.,  533.     1880. 

2G9.  Walking  near  the  track.  Where  a 
person  got  near  a  side-track  and  was  walk- 
ing along  the  same  when  he  was  atruok  by  a 
yard-engine  and  killed,  and  it  appeared  that 
he  was  well  acquainted  with  the  locality, 
and  placed  himself  in  this  dangerous  position 
when  the  engine  was  near  him,  without 
looking  back  to  see  if  any  engine  was  on  the 
track,  and  that  the  engine  was  too  close  to 
him  when  he  got  near  the  track  to  be 
stopped,  it  was  held  that  his  negligence  pre- 
cluded any  recovery  against  the  company. 
Austin  V.  Chicago,  Bock  Island  and  Pacific 
B.  R.  Co.,  91  111.',  35.     1878. 

2  70.  —  Where  an  engineer  in  charge  of  a 
locomotive,  or  train  of  cars,  looks  ahead  and 
sees  a  man  walking  at  the  side  of  the  track, 
it  is  not  his  duty  to  infer  that  the  man  will 
walk  into  danger  in  front  of  his  engine  when 
it  is  approaching  near,  and  giving  the  usual 
signal  of  approach.  Scudder  v.  Indianapolis, 
Peru  and  Chicago  B'y  Co.,  1  Indianapolis 
Superior  Court  Reporter,  481,     1873. 

271.  Walking  on  the  track.  In  refusing 
to  charge  that  one  who  walks  upoij  a  rail- 
road track,  except  at  a  road  crossing,  does 
so  at  his  peril,  the  circuit  judge  committed 
no  error.  Carter  v.  Columbia  and  Oreen- 
villB  B.  B.  Co.,  19  So.  Car.,  20.     1883. 

272.  —  There  is  no  error  in  refusing  to 
charge  "that  if  the  deceased  was  upon  the 
track  without  lawful  authority,  and  using  it 
for  his  own  convenience,  he  was  a  tres- 
passer, and  that  the  company  was  under  no 
obligation  to  take  precautions  against  possi- 
ble injuries  to  trespassers.''    lb. 

278.  — It  is  negligence  for  a  person  to 
walk  upon  the  track  of  a  railroad,  whether 
laid  in  a  street  or  upon  an  open  field,  and  he 
who  deliberately  does  so  will  be  presumed  to 
assume  the   risk  of   the   peril  he  may  en- 
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counter.  Illinois  Central  R.  R.  Co.  v.  Hall, 
72  111.,  323,  1874;  Illinois  Central  R.  R.  Co. 
V.  Godfrey,  71  111.,  500,  1874;  Chicago,  Bur- 
lington and  Quiney  R.  R.  Co.  v.  Olson,  13 
Bradwell  (111.),  245,  1883. 

274.  —  When  a  plaintiflf  is  unlawfully 
upon  the  track  and  is  injured  by  a  passing 
train,  the  company  dan  only  be  held  liable 
for  wanton  or  wilful  injury,  or  such  gross 
negligence  as  evinces  wilfulness.     lb. 

275.  —  A  person  going  upon  the  track  oi 
a  railroad  for  the  purpose  of  walking  there- 
on is  bound  to  exercise  ordinary  precaution 
in  looking  out  for  the  appl-oach  of  the  cars, 
and  to  use  his  ordinary  senses  to  that  end. 
His  failure  to  do  so  constitutes  negligence  on 
his  part  as  matter  of  law.  Carlin  v.  Chi- 
cago, Rock  Island  and  Pa.cific  R.  R.  Co.,  37 
la.,  316,  1873;  8  Amer.  R'y  Rep.,  141 ;  Lang 
V.  Holiday  Creek  R.  R.  Co.,  43  la.,  677,  1876 ; 
Seudder  v.  Indianapolis,  Peru  and  Chicago 
Ry  Co.,  1  Indianapolis  Supeiior  Court  Re- 
porter, 481, 1873;  Baltimore  and  Ohio  R.  R. 
Co.  V.  Depeio,  13  Amer.  &  Eng.  R.  R.  Cixses 
(Ohio),  64,  1888. 

27G.  —  A  person  walking  upon  the  track, 
but  not  in  a  condition  to  be  aware  of  his 
danger,  was  warned  by  a  friend  who  was  in 
his  company  that  a  train  was  approaching. 
He  failed,  however,  to  get  off  the  track, 
whereupon  the  friend  waved  his  hat  to  the 
engine-driver  to  stop.  As  soon  as  the 
engine-driver  saw  the  waving  he  blew  the 
whistle  and  applied  the  brakes.  The  train, 
nevertheless,  ran  over  the  person  on  the 
track,  killing  him.  Held,  that  the  company 
was  not  in  fault,  and  that  decedent  had 
been  guilty  of  such  contributory  negligence 
as  precluded  all  right  to  recover  damages  for 
his  death.  Louisville  and  Nashville  R.  R. 
Co.  V.  Watkins,  13  Amer.  &  Eng.  R.  R. 
Cases  (Ky.),  89.     1883.      ' 

277. —Where  the  plaintiff  had  been  a 
section-hand  on  the  railway  and  was  per^ 
fectly  familiar  with  all  the  modes  of  its 
operation,  and  yet  upon  a  dark,  rainy  night, 
with  a  strong  wind  blowing  in  his  face,  he 
travels  upon  the  track  between  the  stations, 
knowing  the  express  train  was  coming  be- 
hind him,  that  it  was  due  and  might  over- 
take him  at  any  time,  and  the  only  specific 
allegation  of  negligence  on  the  part  of  de- 
fendant was,  that  there  was  no  head-light 


burning  on  the  engine,  held,  the  pourt  erred 
in  treating  the  absence  of  the  head-light  as 
gross  negligence  on  the  part  of  the  defend- 
ant. And  as  the  injury  did  not  occur  at  a 
station  or  crossing,  but  at  a  place  where 
plaintiff  had  no  right  to  be,  and  where  there 
was  no  reason  to  expect  he  would  be,  and 
where  the  record  fails  to  show  that  defend- 
ant's employes  wex-e  aware  of  plaintiff's 
presence  on  the  track,  and  where,  under  the 
circumstances,  it  is  by  no  means  certain  that 
ordinary  care  on  their  part  would  have  pro- 
tected him  against  the  consequences  of  his 
act,  held,  the  court  erred  in  allowing  judg- 
ment. Houston  and  Texas  Central  R'y  Co. 
V.  Richards,  13  Amer.  &  Eng.  R.  R.  Cases 
(Tex.),  70.     1883. 

278.  —  Evidence  considered,  and  held  to 
sustain  a  finding  that  a  person  who  was 
killed  while  walking  on  the  track  of  a  rail- 
road was  not  guilty  of  contributory  negli- 
gence precluding  a  recoveiy  by  his  adminis- 
trator. Laverenz  v.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.,  56  la.,  689,  1881;  6 
Amer.  &  Eng.  R.  R.  Cases,  374 ;  Michigan 
Central  R.  R.  Co.  v.  Campau,  35  Mich.,  468, 
1877;  15  Amer.  R'y  Rep.,  314. 

279.  —  In  an  action  by  the  administrat^or 
of  a  person  killed  upon  a  railroad  track 
against  the  company,  the  deceased  not  being 
an  employe  of  the  company  or  passenger, 
but  waiting  on  it  for  hia  convenience,  but 
not  of  necessity,  it  was  held  in  this  case, 
upon  the  evidence,  that  there  was  little 
ground  to  charge  negligence  upon  the  com- 
pany; but  if  there  was  negligence  on  the 
part  of  the  company,  there  was  contributory 
negligence  on  the  part  of  the  deceased,  and 
the  negligence  of  the  company,  if  any,  was 
not  so  gross  as  to  render  it  responsible  for 
the  damage  sustained  by  the  plaintiff  from 
the  killing  of  the  deceased,  in  view  of  his 
own  contributory  neglect.  Baltimore  and 
Ohio  R.  R.  Co.  V.  Sherman,  30  Grattan  (Va.), 
603.     1878. 

280.  —  Plaintiff's  intestate  undertook  to 
walk  along  the  defendant's  road,  on  a  switch 
track,  from  one  street  to  another,  in  Sara- 
toga Springs,  a  distance  of  about  three  hun- 
dred and  fifty  feet.  While  so  doing  some 
cars  were  switched  thereon,  came  up  be- 
hind him,  struck  and  killed  him.  Held, 
that  he  was  guilty  of  contributory  negligence 
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in  walking  upon  the  track,  and  that  the 
plaintiff  could  not  recover.  McCarty  v. 
Delaware  and  Hudson  Canal  Co.,  17  Hun 
(N.  Y.),  74.     1879. 

281.  —  Railroad  tracks  are  not  highways 
for  general  travel,  and  persons  cannot,  as 
matter  of  right,  convert  them  into  common 
thoroughfares,  except  at  public  crossings, 
and  then  only  for  the  purpose  of  crossing 
with  no  undue  tardiness.  Mobile  and  Mont- 
gomery R.  R.  Co,  V.  Blahely,  59  Ala.,  471. 
1877. 

282.  —  Where  a  person  walked  upon  a 
railwa;^  track,  knowing  that  it  was  time  for 
a  train  going  in  the  same  direction,  and 
looked  back  several  times,  but  did  not  see 
the  train,  or  hear  any  signal,  though  he 
thought  he  heard  it  come  to  the  point  from 
which  he  started,  and  he  could  have  seen 
the  train  for  nearly  a  quarter  of  a  mile,  but 
did  not  observe  it  until  it  struck  hini,  and 
those  in  charge  of  the  train,  on  observing 
that  he  was  heedless  of  the  approaching 
danger,  made  the  usual  efforts  to  stop  the 
train  and  avoid  running  upon  him,  held, 
that  he  could  not  recover  for  the  injury. 
Terre  Haute  and  Indianapolis  JR.  R.  Co.  v. 
Graham,  46  Ind.,  239,  1874;  6  Amer.  R'y 
Rep.,  358. 

283.  —  Where  a  person  walking  by  the 
side  of  a  railroad  track  heedlessly  or  negli- 
gently steps  upon  the  track  in  front  of  an 
approaching  locomotive,  he  cannot  recover, 
unless  those  in  charge  of  the  locomotive 
saw  his  peril,  or  could,  by  the  use  of  ordi- 
nary diligence  have  seen  it  in  time  to  pre- 
vent the  injury,  after  it  became  apparent 
that  he  was  in  danger.  Scudder  v.  Indian- 
apolis, Peru  and  Chicago  R'y  Co.,  1  Indian- 
apolis Superior  Court  Rep.,  481.     1873. 

284.  —  It  is  the  duty  of  every  person 
about  to  cross  a  railway  to  approach  it 
cautiously,  and  ascertain  if  there  is  dan- 
ger in  crossing ;  otherwise  he  cannot  recover 
for  an  injury  thereby  received ;  and  a  still 
higher  degree  of  care  and  vigilance  is  re- 
quired where  the  party  is,  without  right, 
traveling  on  foot  along  the  track.  Lahe 
Shore  and  Michigan  Southern  R.  R.  Co.  v. 
Hart,  87  111.,  639,  1877;  19  Amer.  R'y  Rep., 
249. 

285.  —  The  servants  of  a  railroad  com- 
pany in  charge  of  a  moving  train  are  not 


bound  to  stop  the  same  because  a  person 
ahead  is  walking  near  the  track,  and  in  a 
line  nearly  parallel  with  it.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.  v.  Austin,  69 
111.,  436.     1873. 

286.  —  Persons  in  charge  of  a  train,  seeing 
an  adult  upon  the  track,  are  entitled  to  pre- 
sume that  he  will  leave  the  same  before  he 
is  run  over.  Terre  Haute  and  Indianapolis 
R.  R.  Co.  V.  Oraham,  13  Amer.  &  Eng.  R. 
R.  Cases  (Ind.),  77.     1883. 

287.  —  Deceased,  after  finishing  his  day's 
work,  started  to  leave  appellant's  railroad 
yard,  in  which  he  was  employed.  On  ac- 
count of  the  snow  elsewhere  it  was  more 
convenient  for  him  to  walk  on  the  track. 
While  on  the  track  he  was  struck  and  fatally 
injured  by  an  engine  running  at  a  liigh  rate 
of  speed,  which  was  being  backed  down  from 
the  turn-table.  Held,  that  the  negligence  of 
deceased,  in  going  upon  the  track,  and,  while 
there,  not  looking  for  the  known  danger, 
materially  and  directly  contributed  to  the 
injury.  Chicago,  Burlington  and  QuincyE. 
R.  Co.  V.  Olson,  12  Bradwell  (111.),  24-).   1883. 

288.  —  Although  the  statute  (§  1811,  R. 
S.)  makes  it  unlawful  for  a  person  not  con- 
nected with,  or  em|)loyed  upon,  a  railway, 
to  walk  along  the  track,  "except  when  the 
same  shall  be  laid  along  public  roads  or 
streets,"  yet  where  the  question  is,  whether 
a  person  injured,  while  walking  upon  a  track, 
was  guilty  of  a  want  of  ordinary  care,  it  is 
error  to  reject  evidence  showing  that  many 
persons,  men,  women  and  children,  had,  for 
years  before  the  accident  in  question,  been 
in  the  habit  of  passing,  daily  and  hourly,  up 
and  down  in  the  same  pathway  on  which 
the  injui-ed  person  was  passing  —  since  such 
evidence  would  tend  to  show  a  license,  or  to 
repel  the  inference  of  a  want  of  ordinary 
care  on  plaintiff's  part,  and  also  to  show  a 
lack  of  such  care  on  defendant's  part  as  the 
facts  required.  Townley  v.  Chicago,  Milwau- 
kee and  St.  Paul  R'y  Co.,  53  Wis.,  626,  1881; 
4  Amer.  &  Eng.  R.  R.  Cases,  583. 

289.  —  It  is  no  excuse  for  a  party  enter- 
ing upon  a  railway  to  travel  along  the  ties, 
in  not  first  looking  behind  him  to  see  if  any 
train  is  approaching,  that  the  company  had, 
before,  been  in  the  habit  of  moving  its  trains 
going  in  such  direction  over  another  and 
different  track.    Lake  Shore  and  Michigan 
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Southern  R.  B.  Co.  v.  Hart,  87  lU.,  539,  1877 ; 
19  Amer.  R'y  Eep.,  249. 

290.  —  A  rule  of  a  railway  company  pro- 
hibiting freight  trains  from  passing  between 
a  Btation-house  and  a  standing  passenger 
train  while  receiving  or  discharging  passen- 
gers, has  for  its  object  the  protection  of 
passengers  between  the  standing  train  and 
the  passenger-house,  and  not  that  of  persons, 
at  a  distance  away,  carelessly  walking  on 
the  track ;  and  a  failure  to  observe  the  rule, 
of  itself,  will  not  render  the  company  liable 
for  an  injury  to  a  person  carelessly  walking 
upon  the  track,  some  distance  from  the 
station.    lb. 

291.  What  neglect  Tvill  defeat  recovery. 
A  party  injured  cannot  recover  if  he  has 
been  guilty  of  negligence  contributing  to  the 
injury.  Johnson  v.  Canal  and  Claiborne  R. 
R.  Co.,  27  La.  An.,  53,  1875;  Schwartz  v. 
Crescent  City  B.  B.  Co.,  30  La.  An.,  15,  1878; 
Conroyv.  Pa.  B.  B.  Co.,  1  Pittsburgh,  440, 
1858;  Pittsburgh,  Fort  Wayne  and  Chicago 
B.  B.  Co.  V.  Kriohhawm's  AdnCr,  24  Ohio  St., 
119,  1873;  7  Amer.  R'y  Eep.,  200;  O'Donnell 
V.  Mo.  Pacific  B'y  Co.,  7  Mo.  App.,  190,  1879; 
Heame  v.  Southern  Pacific  B.  B.  Co.,  50  Cal., 
483,  1875. 

292.  —  The  negligence  of  the  deceased,  in 
&is  case,  held  to  be,  as  a  matter  of  law,  a 
bar  to  recovery.  Mtzpatriek  v.  N.  K,  New 
Haven  and  Hartford  B.  B.  Co.,  48  N.  Y. 
Superior  Ct.,  539,  1883;  Elwood  v.  N.  Y. 
Central  and  Hudson  Biver  B.  B.  Co.,  4  Hun 
(N.  Y.),  808,  lS7o;,Denman  v.  St.  Paul  and 
Duluth  B.  B.  Co.,  26  Minn.,  357,  1880. 

293.  —  Instructions  to  the  effect  that  the 
plaintiff  would  be  entitled  to  recover  if  de- 
fendant were  negligent  and  plaintifiE's  own 
carelessness  did  not  materially  contribute 
to  the  injury,  held,  to  be  erroneous.  The 
plaintiff  cannot  recover  when  he  was  in 
whole  or  in  part  the  proximate  cause  of  the 
injury.  Artz  v.  Chicago,  Bock  Island  and 
Pacific  B.  B.  Co.,  38  la.,  293.    1874. 

291.  —  The  iinding  of  the  jury  held  to  be 
conclusive  as  to  the  contributory  negligence 
of  the  plaintiff.  Morrison  v.  N.  Y.  Central 
and  Hudson  Biver  B.  B.  Co.,  4  Hun  (N.  Y.), 
434,  1875;  affirmed,  63  N.  Y.,  643,  1875. 

295.  —  Where  the  unoontroverted  evi- 
dence proved  that  the  deceased  (to  recover 
<lamage8  for  whose  death  the  defendant  was 


sued)  was  improperly  on  the  track  of  the 
defendant;  that  he  voluntarily  exposed  him- 
self to  the  peril,  with  full  knowledge  of  the 
risk,  and  might,  if  he  had  used  his  eyes  and 
ears,  have  seen  and  heai-d  the  approaching 
train,  long  before  it  struck  him;  and  the 
only  material  conflict  of  evidence  was  as  to 
the  giving  of  the  signals  upon  the  approach 
of  the  cars,  it  was  held  that  the  deceased, 
having  dix-ectly  contributed  to  his  own 
death,  the  plaintiff  had  no  cause  of  action, 
and  it  was  error  to  reject  a  prayer  of  the  de- 
fendant to  that  effect.  Baltimore  and  Poto- 
mac B.  B.  Co.  V.  State,  54  Md.,  648,  1880; 
4  Amer.  &  Eng.  R.  R.  Cases,  574. 

296.  —  The  plaintiff,  when  one  hundred 
feet  from  a  railway  crossing,  attempted  to 
pass  over  it  in  front  of  a  passenger  train, 
which  he  saw  coming  thirty  rods  distant ; 
held,  that  he  was  guilty  of  contributory  neg- 
ligence, and  could  not  recover  for  injuries 
caused  by  collision  with  the  train.  Grows 
V.  Maine  Central  B.  B.  Co.,  69  Me.,  413. 
1879. 

297.  —  Although  the  servants  of  the  com- 
pany may  have  been  guilty  of  negligence 
contributing  to  the  injury  complained  of, 
still,  if  the  plaintiff  could,  by  the  exercise  of 
ordinary  care  and  prudence,  have  avoided 
the  injury,  he  cannot  recover.  Chicago  and 
Alton  B.  B.  Co.  v.  Jacobs,  63  111.,  178,  1873; 
7  Amer.  R'y  Rep.,  135;  Colorado  Central  B. 
B.  Co.  V.  Holmes,  5  Colo.,  197,  516,  18S1;  8 
Amer.  &  Eng.  R.  R.  Cases,  410. 

2.   Comparative  negligence. 

[See   ante,  763,   in  this  subdivision,  under  head  of 
Contributory  Kegligeuce.] 

298.  Degrees  of  negligence.  Where  a 
person,  while  attempting  to  cross  a  railroad 
track  with  his  team  at  a  regular  highway 
crossing,  was  struck  by  an  approaching  en- 
gine and  killed,  and  it  appeared  that  the  com- 
pany allowed  the  sight  along  its  track  to  be 
obstructed  by  a  house,  brush  and  weeds 
upon  its  right  of  way,  and  failed  to  give  the 
statutory  signals  on  the  train  approaching 
the  crossing  until  it  was  too  late  to  avail, 
and  the  train  was  running  at  unusual  speed 
to  make  up^  time,  it  being  behind  time,  it 
was  held  that  the  negligence  of  the  com- 
pany was  gross,  and  even  if  deceased  was 
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guilty  of  negligence  in  failing  to  listen  or 
look  for  a  train  out  of  its  time,  such  negli- 
gence was  slight,  and  the  company  was  lia- 
ble to  an  action  by  the  representative  of  the 
deceased.  Chicago,  Burlington  and  Quinoy 
R.  R.  Co.  V.  Lee,  87  111.,  454.    1877. 

299.  —  A  person  struck  and  injured  by  a 
train  of  cars  within  the  limits  of  a  city,  at  a 
street  crossing,  may  recover  for  the  injury, 
of  the  company,  if  at  the  time  of  the  collision 
'  the  train  was  running  at  an  inSproper  rate  of 
speed,  in  reference  to  the  plaintiff's  safety, 
even  if  he  was  guilty  of  slight  negligence, 
provided  the  negligence  of  the  company  was 
gross  when  compared  with  that  of  the  plaint- 
iflf.  Wabash  R.  R.  Co.  v.  Henhs,  91  111.,  406. 
1879. 

800.  —  Where  a  plaintiff  has  been  guilty 
of  negligence  contributing  to  his  injuiy,  he 
cannot  recover  unless  the  negligence  of  the 
defendant  is  gross,  and  not  then  unless  the 
negligence  of  the  plaintiff  is  slight  in  com- 
parison to  that  of  the  defendant.  Illinois 
Central  R.  R.  Co.  v.  Hammer,  85  111.,  536." 
1877. 

801.  —  When  the  negligence  of  the  de- 
fendant is  the  proximate  cause  of  tne  injury, 
but  that  of  the  plaintiff  only  remote,  consist- 
ing of  some  act  or  omission  not  occurring  at 
the  time  of  the  injury,  in  such  cases  an  ac- 
tion for  damages  may  be  maintained.  Manly- 
V.  Wilmington  and  Weldon  R.  R.  Co.,  74  N. 
C,  855,  1876;  13  Amer.  R'y  Rep.,  105. 

3.  ISfegligence  of  railway  company. 

802.  Contributory  neg'ligence.  Instruc- 
tions in  relation  to  the  effect  of  neglect  on 
the  part  of  the  defendant  should  likewise 
call  attention  to  the  effect  of  want  of  due 
care  upon  the  part  of  the  plaintiff.  Chicago 
City  Ry  Co.  v.  Freeman,  6  Brad  well  (111.), 
608.     1880. 

808.  Degree  of  care  required.  A  public 
footway  crossed  a  railway  on  a  level.  The 
plaintiff  while  crossing  on  the  footway  in 
the  evening,  after  dark,  was  knocked  down 
and  injured  by  a  train  of  the  defendant  on 
the  crossing.  He  stated,  in  evidence  on  the 
trial,  that  he  did  not  see  the  train  until  it 
was  close  upon  him ;  that  he  saw  no  lights 
on  the  train  and  heard  no  whistling;    He 


stated,  also,  that  he  did  not  hear  any  caution 
or  warning  given  to  him  by  any  servant  of 
the  company.  The  driver  and  fireman  of 
the  engine  were  called  on  behalf  of  the  com- 
pany, and  stated  that  there  were  lamps  on 
the  engine  and  train,  which  were  lighted  ia 
duo  course  on  the  night  in  question,  at  the 
commencement  of  the  journey,  and  which,, 
if  lighted,  could  be  seen'  for  a  considerable 
distance  by  any  one  standing  at  the  cross- 
ing. A  porter  in  the  defendant's  employ 
also  stated  that  he  had  seen  the  plaintiff  at 
the  crossing  on  the  night  in  question,  and 
had  called  to  him  not  to  cross.  The  judge 
at  the  trial  ruled  that  there  was  evidence  to 
go  to  the  jury  of  negligence  on  the  part  of 
the  defendant  which  caused  the 'injury  to 
the  plaintiff.  Held,  on  a  bill  of  exceptions, 
by  Bramwell,  B.,  Mellor,  J.,  Pollock  and 
Amphlett,  BB.  (Cockburn,  C.  J.,  and  Cleas- 
by,  B.,  dissenting),  that  there  was  no  evi- 
dence of  negligence  to  go  to  the  jury.  EUis 
V.  Great  Western  R'y  Co.,  Law  Reports,  9 
Common  Pleas  Cases,  551,  1874;  10  Eng. 
(Moak),  293. 

804.  —  Persons  having  control  of  steam- 
boats and  locomotive  engines  must  employ 
more  than  ordinary  skill  and  diligence  to 
prevent  disasters.  They  are  required  to  be 
skilled  in  their  particular  departments ;  but 
infallibility  is  not  required  of  them.  Mobile 
and  Montgomery  R.  R.  Co.  v.  Blakely,  59 
Ala.,  471.     1877. 

805.  —  An  ofificer  having  control  of  a 
train  of  cars  who  fails  to  perform  a  duty  en- 
joined by  statute  may  be  indicted ;  and  any 
person  who  suffers  an  injury,  which  would 
not  have  resulted  had  the  statutory  duty 
been  performed,  has  a  right  of  action.    lb. 

800.  —  When  a  person  of  adult  years  is 
seen  on  a  railroad  track,  in  advance  of  an 
approaching  train,  and  shows  by  his  actions 
that  be  is  aware  of  its  approach,  and  is  using 
the  proper  efforts  to  get  out  of  its  way,  the 
person  in  charge  of  the  train  is  not  required 
to  stop  it,  nor,  ordinarily,  even  to  check  its 
speed ;  but  if  the  person  be  on  horseback,  on 
a  high  embankment,  or\  in  a  deep  cut,  from 
which  he  probably  cannot  escape  in  time,  or 
be  suddenly  thrown  from  his  horse,  and 
cannot  escape,  it  is  the  duty  of  the  engineer 
promptly  to  use  all  means  in  his  power  to 
avoid  the  injuiy,  and  the  company  is  liable 
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if  he  fails  to  do  so.  Tanner  v.  Louis- 
mile  and  Nashville  R.  R.  Co.,  60  Ala.,  631. 
1877. 

307.  —  A  railway  company  is  under  no 
obligations  to  exer9ise  a  high  degree  of  care 
toward  the  public  upon  the  company's  own 
grounds,  even  within  the  corporate  limits 
of  a  city.  Lake  Erie  and  Western  R'y  Co. 
V.  Zoffinger,  10  Bradwell  (111. ),  353.     1881. 

308.  —  The  presence  of  persons  on  the 
railroad  track  does  not  require  them  to  stop 
their  trains,  or  even  check  them,  unless  the 
circumstances  show  their  approach  is  not 
observed,  or  the  person  is  unable  to  leave 
the  track.  Mobile  and  Montgomery  R.  R. 
Co.  V.  Blakely,  59  Ala.,  471.     1877. 

309.  —  In  the  employment  of  steam  as  a 
motive  power,  railroad  companies,  are  held 
to  the  exercise  of  extraordinary  diligence  — 
that  degree  of  diligence  which  very  careful 
and  prudent  men  exercise  in  the  conduct  of 
their  own  affairs;  and  this  requires  that 
they  shall  employ  very  careful  and  prudent 
men,  and  that  the  persons  employed  by  them 
shall  exercise  such  care  and  diligence  as 
very  careful  and  prudent  men  exercise  in 
the  conduct  of  their  own  private  interests 
and  important  enterprises.  Tanner  v,  Louis- 
ville and  Nashville  R.  R.  Co.,  60  Ala.,  631. 
1877. 

310.  —  It  is  error  to  instruct  the  jury 
that  certain  acts,  and  the  omission  of  "  any- 
thing else  that  you  may  think  it  was  their 
duty  to  do,"  would  constitute  actionable 
negligence.  Such  an  instruction  leaves  it  to 
the  jury's  discretion  to  determine  what  pre- 
cautions should  have  been  taken.  Semel  v. 
N.  Y.,  New  Haven  and  Hartford  R.  R.  Co., 
9  Daly  (N.  Y.),  331.    1880. 

311.  Engine-driver's  neglect ;  persons  in 
the  cab.  Held  proper  to  permit  the  engine- 
driver  to  testify  that  the  presence  of  stran- 
gers in  the  cab  did  not  interfere  with  the 
performance  of  his  duties.  Maroott  v.  Mar- 
quette, Houghton  and  Ontonagon  R.  R.  Co., 
49  Mich.,  99,  1883;  8  Amer.  &  Eng.  R.  R. 
Cases,  306. 

812.  Failure  to  fence. "  Where  the  road- 
bed of  a  railroad  is  laid  near  to  a  dweUing- 
house,  and  the  child  of  the  owner  gets  upon 
the  track  and  is  killed  by  the  train,  plaintiff 
may  show,  as  an  element  of  negligence  on 
the  part  of  the  company,  a  failure  to  fence 


its  track  as  required  by  the  statute,  even 
though  the  primary  object  of  the  require- 
ment was  merely  protection  of  cattle  and 
other  stock.  Isabel  v.  Hannibal  and  St. 
'Joseph  R.  R.  Co.,  60  Mo.,  475,  1875;  9  Amer. 
R'y  Rep.,  361. 

313.  Flying  switch.  The  making  of  a 
"flying  switch"  necessarily  implies  negli- 
gence. Illinois  Central  R.  R.  Co.  v.  Ham- 
mer, 73  111.,  347.     1874. 

314.  Gates;  failure  to  keep  closed.  The 
defendant's  railway  crossed  on  a  level  a 
public  carriage  and  footwa,y  near  to  the  P. 
station.  There  were  gates  across  the  car- 
riage-way and  a  turnstile  for  the  use  of  foot 
passengers.  S.,  a  foot  passenger,  whilst, 
traversing  the  railway  at  the  level  crossing, 
was  knocked  down  and  killed  by  one  of  the 
defendant's  trains.  At  the  time  of  the  acci- 
dent, contrary  to  the  provisions,  by  statute 
and  by  the  defendant's  rules,  for  the  safety 
of  carriage-traffic,  the  gates  on  one  side  of 
the  line  were  partially  open,  and  there  was 
no  gate-keeper  present  to  take  charge  of 
them,  although  no  traffic  was  passing  across,, 
and  although  a  train  was  overdue.  In  an 
action  against  the  defendant  by  the  execu- 
tors of  8.,  held,  that  there  was,  under  the 
circumstances,  evidence  of  negligence  on 
the  p9,rt  of  the  defendant  to  go  to  the  jury, 
inasmuch  as  by  neglecting  the  i-equired  pre- 
cautions for  the  safety  of  carriage-traffic  the 
defendant  might  be  considered  to  have  inti- 
mated that  its  line  might  safely  be  trav- 
ersed by  foot  passengers.  Stapley  v.  London, 
Brighton  and  South  Cpast  R'y  Co.,  Law 
Reports,  1  Exchequer  Cases,  31.     1865. 

315.  Head-light.  An  injury  to  a  person 
on  the  track,  caused  by  a  train  running 
without  a  head-light,  resulted  in  the  death  of 
the  injured  party.  Held,  that  the  question 
of  contributory  negligence  was  for  the  jury; 
Smedis  v.  Brooklyn  and  Rockaway  Beach  iJ. 
R.  Co.,  33  Hun  (N.  Y.),  379.     1880. 

316.  —  An  instruction  telling  the  jury,  as. 
a  matter  of  law,  that  an  ordinary  switch- 
man's lantern,  giving  forth  a  white  light,  is 
a  sufficient  compliance  with  a  city  ordinance 
requiring  "a  brilliant  and  conspicuous  light 
on  the  forward  end  of  each  locomotive," 
etc.,  is  properly  refused,  as  taking  from  the 
jury  an  Important  fact  which  it  is  their 
province  to  find  from  the  evidence.     Penn- 
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tylvania  Co.  v.  Conlan,  101  111.,  98,  1881 ;  6 
Amer.  &  Eng.  R.  R.  Cases,  243. 

817.  —  A  workman  while  on  his  way- 
home  in  the  evening  stood  talkitig  with  a 
companion  by  a  railway  track  where  three 
roads  ran  side  by  side,  and  where,  by  day- 
light, the  track  could  be  seen  for  two  miles. 
He  had  drunk  two  glasses  of  beer.  He  was 
familiar  with  the  locality,  and  he  also  knew 
that  a  train  was  due.  A  well-lighted  pas- 
senger train  which  had  broken  its  head-light, 
and  had  substituted  ah  ordinary  lantern 
therefor,  approached,  and  was  seen  by  sev- 
eral persons  in  the  neighborhood.  The 
workman,  however,  did  not  see  it,  but  heard 
a  rumbling  which  he  supposed  came  from 
some  vanishing  train  on  one  of  the  other 
tracks.  He  stepped  on  the  track  nearest 
him,  with  his  companion,  and  both  were 
struck,  the  latter  being  killed.  Held,  that  he 
did  not  exercise  due  care.  Mahlen  v.  Lake 
Shore  and  Michigan  Southern  R'y  Go.,  49 
Mich.,  585.     18S3. 

818.  —  The  plaintiff's  intestate,  while 
crossing  defendant's  tracks  at  their  inter- 
section with  a  street  in  the  city  of  Rochester, 
on  a  dark  night,  was  struck  and  killed  by  an 
engine  moving  backwards.  Upon  the  trial 
the  court  charged  that  it  was  for  the  jury  to 
say  whether  it  was  the  duty  of  the  company, 
under  the  circumstances,  to  have  a  light 
upon  the  engine,  and,  as  it  was  moving 
backwards,  upon  the  rear  of  it,  and  if  so, 
what  kind  of  a  light  was  required;  and  then 
said,  "  the  company  was  bound  to  have  so 
much  light,  and  so  located,  that  a  person 
reasonably  diligent,  and  of  natural  powers 
of  observation,  might  have  been  able  to  dis- 
cover it."  Held,  that  the  charge  was  coi*- 
rect.  Cheney  v.  New  York  Central  and  Hud- 
son River  B.  B.  Co.,  16  Hun  (N.  Y.),  415. 
1870. 

819.  —  While,  in  the  night  time,  the  plaint- 
iff was  walking  on  the  track  in  a  village,  at 
a  place  where  the  same  was  so  used,  with- 
out objection,  by  all  classes  of  persons,  he 
was  overtaken  and  struck  by  an  engine  with- 
out any  head-light,  running  at  a  high  rate  of 
speed,  there  being  no  bell  rung  or  whistle 
'sounded,  and  the  plaintiff  hearing  or  seeing 
nothing  of  it  until  he  was  struck.  Held, 
that  the  negligence  of  plaintiff  in  walking 
on  the  track,  if  it  was  negligence,  was  but 


slight  when  compared  with  the  gross  and 
criminal  negligence  of  the  defendant,  Indi- 
anapolis and  St.  Louis  B.  B.  Co.  v.  Oal- 
breath,  68  111.,  486,  1873;  7  Amer.  R'y  Rep., 
128. 

820.  Lookout.  Upon  the  evidence  (stated 
in  the  opinion),  the  question  of  the  negli- 
gence of  a  railway  company  in  not  keeping 
a  proper  lookout  in  the  direction  in  which 
the  train  was  moving  should  have  been  sub- 
mitted to  the  jury.  Johnson  v.  Chicago  and 
Northwestern  Ry  Co.,  58  Wis.,  374;  8  Amer. 
&  Eng.  R.  R.  Cases,  471.     1883. 

321.  —  The  statute  requires  the  engineer  to 
keep  a  lookout  ahead,  but  not  behind.  Moran 
V.  Nashville  and  Chattanooga  B.  B,  Co.,  2 
Baxter  (Tenn.),  879,  1872;  31  Amer.  R'y  Rep., 
193. 

822.  —  A  railway  company  is  bound  to 
provide  for  a  careful  lookout  in  the  direction 
in  which  a  train  is  moving,  in  places  where 
people,  and  especially  whero  children,  are 
likely  to  be  upon  the  track.  Townley  v.  Chi- 
cago, Milwaukee  and  St.  Paul  By  Co.,  08 
Wis.,  626,  1881;  4  Amer.  &  ,Eng.  R.  R. 
Cases,  562. 

323.  Bate  of  speed.  Aside  from  statutory 
or  municipal  regulation,  no  rate  of  speed  at 
which  a  railroad  train  may  be  run  is  negli- 
gence per  se.  Powell  v.  Missouri  Pacific 
'B'y  Co.,  78  Mo.,  80,  1882;  8  Amer.  &  Eng. 
R.  R.  Cases,  467. 

824.  —  The  mere  fact  that  a  train  was 
moving  at  a  dangerous  rate  of  speed  will 
not  make  the  company  liable  for  injuries  to 
a  person  run  over  by  the  engine,  if  he  was 
himself  guilty  of  contributory  negligence. 
Bell  V.  Hannibal  and  St.  Joseph  B.  B.  Co., 
72  Mo.,  50,  1880;  4  Amer.  &  Eng.  R.  E. 
Cases,  580. 

325.  —  Trains  may  be  run  at  a  high  rate  of 
speed  to  reach  their  greatest  utility ;  but  in 
populous  towns  and  cities  the  speed  must  be 
moderated.  Philadelphia  and  Beading  R. 
B.  Co.  V.  Long,  75  Pa.  St,,  357,  1874;  Penn- 
sylvania B.  B.  Co,  V.  Lewis,  79  Pa.  St.,  83, 
1875. 

320.  —  It  is  gross  negligence  on  the  part 
of  a  railroad  company  to  run  its  trains 
through  a  town  at  a  rate  of  speed  prohibited 
by  law,  and  if  the  company  does  so  run  its 
trains,  and  thereby  causes  the  death  of  a  per- 
son who  is  himself  in  the  exercise  of  due 
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care  and  caution,  it  is  liable  in  an  aictiou  by 
the  representatives  of  the  person  so  killed. 
Chicago  and  Alton  B.  B.  Co.  v.  Becker,  84 
111.,  48ii.    1877. 

327.  Remote  and  proximate  cause.  To 
make  a  railroad  company  liable  where  the 
party  injured  has  also  been  negligent,  it 
should  appear  that  the  proximate  cause  of 
the  injury  was  defendant's  omission,  after 
becoming  aware  of  plaintiff's  danger,  to  use 
a  proper  degree  of  care  to  avoid  injuring 
him.  If,  on  discovering  him  upon  the  track, 
it  was  impossible,  with  safety  to  the  train, 
and  those  on  board,  to  stop  the  train  in  time 
to  prevent  the  casualty,  the  company  cannot 
be  held,  unless  guilty  of  negligence  before- 
hand which  creates  the  impossibility.  Maker 
V.  Atlantic  and  Pacific B.  B.  Co.,  64  Mo.,  267. 
1876. 

328.  Unusual  loading';  projecting  tim- 
ters,  A  person  who  declares  that  he  was 
upon  a  railroad  track  by  its  consent,  and  was 
injured  by  the  running  of  the  cars,  caused  by 
the  unusual  loading  of  the  same  —  the  tim- 
bers projecting  seven  feet  bfeyond  the  track 
and  he  stauding  that  distance  from  it  at 
night,  supposing  himself  safe  at  such  a  dis- 
tance fi-om  the  rail  —  several  other  itrains 
properly  loaded  having  passed  without  in- 
jury to  him, —  has  the  right  to  go  to  the 
jury  —  the  question  of  negligence  being  one 
peculiarly  for  the  jury,  the  presumption  in 
all  cases  being  against  the  company ;  and  a 
declaration  alleging  facts  to  the  effect  above 
stated  should  not  have  been  dismissed  on  de- 
murrer. Boston  V.  Qa.  B.  B.  Co.,  60  Ga., 
339.    1878. 

329.  —  On  failure  of  proof  that  the  plaint- 
iff was  on  the  track  with  the  consent  of  the 
defendant,  a  verdict  for  defendant  will  be 
upheld.  Boston  v.  Ga.  B.  B.  Co.,  63  Ga., 
164.    1879. 

4.  Gross  negligence. 

880.  Effect  of  gross  neglect.  "Where  in- 
jury is  caused  by  a  failure  of  the  railroad 
company  to  use  ordinary  care  in  moving  its 
trains  or  cars,  it  is  liable,  unless  there  be 
Contributory  negligence  by  the  person  in- 
jured. Hence  it  is  error  to  charge  the  jury 
that  the  company  is  liable  only  for  gross 
negligence,  where  it  may  have  been  under- 


stood by  the  jury  that  this  term  was  used  as 
the  equivalent  of  fraud  or  intentfonal  wrong, 
and  not  as  meaning  the  want  of  the  or- 
dinary care  required  under  all  the  circum- 
stances of  the  case.  Meek  v.  Pennsylvania 
Co.,  38  Ohio  St.,  633.     1883. 

5.  By  whom  the  question  of  negligence 
is  to  lie  determined. 

[Decisions  upon  this  question  will  also  be  found  under 
tlie  various  other  heads  of  this  Digest.] 

331.  When   question   is  for    the    jury. 

Where  there  is  conflicting  evidence  on  a 
question  of  fact,  whatever  may  be  the  opin- 
ion of  the  judge  who  tries  the  cause  as  to 
the  value  of  that  evidence,  he  must  leave 
the  consideration  of  it  for  the  decision 
of  the  jury.  S.  went  to  the  D.  and  K. 
railway  station  to  accompany  a  relative 
who  was  going  by  the  up  train  to  Dublin. 
It  was  necessary  to  cross  the  line  in  order  to 
get  the  ticket.  S.  went  through  a  gate, 
down  a  pathway,  and  across  the  line  in 
front  of  the  train  going  to  Dublin,  which 
was  then  slowly  approaching  the  station 
from  Kingstown.  The  time  was  night.  There 
were  notice  boards  warning  persons  not  to 
cross  the  line  at  that  point,  but  thex-e  was 
evidence  that  the  railway  employes  never 
interrupted  any  persons  who  did  cross  the 
line  there.  S.  crossed  in  safety ;  he  '  ob- 
tained a  ticket  for  his  relative,  who,  with 
two  friends,  was  standing  on  the  bank  hy 
the  side  of  the  up  line.  The  train  to  Dublin 
had  in  the  meantime  arrived,  and  was  stand- 
ing still.  S.  having  got  the  ticket  began  to 
recross  the  line,  being  then 'not  in  front  of 
the  Dublin  train,  but  behind  it,  in  conse- 
quence of  which  that  train  prevented  him 
seeing  anything  on  the  down  line  from 
•Dublin,  and  he  moved  on.  As  he  was  go- 
ing on  the  down  line  (which  ran  from  Dub- 
lin to  Kingstown)  the  down  express  train 
caught  him  and  he  was  killed.  It  was  a  rule 
of  the  company  that  the  express  train  should 
always  sound  a  whistle  on  approaching  the 
station,  and  the  driver  of  that  train  swore 
that  he  had  whistled  twice,  and  some  other 
servants  of  the  railway  company  swore 
that  they  had  heard  the  whistling.  The 
friends  of  S.  had,  in  their  evidence  for  the 


780 


INJURIES  TO  PERSONS  ON  THE  TRACK. 


Injuries  to  Children. 


lilaintiff,  sworn  that  they  were  in  a  situation 
to  hear  the  whistle  if  it  liad  been  sounded, 
and  that  they  had  not  heard  it,  and  one  of 
them,  who  could  see  the  down  train  ap- 
proaching, swore  that  he  beard  the  "  rum- 
bling ''  of  the  approaching  train,  but  heard 
no  whistle.  Held,  that  this  was  a  case  which 
was  properly  left  to  the  jury,  for  that  where 
there  was  contradictory  evidence  on  facts, 
the  jury,  and  not  the  judge,  must  decide 
upon  them.  Dublin,  Wicklow  and  Wexford 
IPy  Co.  V.  Slattery,  Law  Reports,  8  Appeal 
Cases,  1155,  1878;  24  Eng.  (Moak),  713. 

382.  —  The  evidence  to  rebut  the  presump- 
tion that  the  deceased  stopped  and  listened 
before  attempting  to  cross  may  be  very 
strong,  but  yet  the  question  is  for  the  jury. 
Pennsylvania  R.  R.  Co.  v.  Weiss,  87  Pa.  St., 
447.    1878. 

338.  —  Where  the  circumstances  of  the 
killing  of  a  person,  not  an  employe  or  pas- 
senger, are  merely  conjectural,  the  court  will 
be  justified  in  taking  the  case  from  the  jury. 
Staie  V.  Philadelphia,  Wilmington  and  Balti- 
more R.  R.  Co.,  60  Md.,  555.     1883. 

834.  —  It  is  a  question  for  the  jury 
whether  a  special  train  can  be  run  without 
negligence  at  such  speed  as  to  make  it  diffi- 
cult to  check  the  speed  within  a  reasonable 
time  and  distance.  Mareott  v,  Marquette, 
Houghton  and  Ontonagon  R.  R,  Co.,  47  Mich., 
1,  1881 ;  4  Amer.  &  Eng.  R.  R.  Cases,  548. 

385.  —  The  questions  whether  or  not 
there  were  obstructions  obscuring  the  sight 
of  an  approaching  train  to  one  about  to  drive 
upon  the  track,  and  whether  or  not  plaintiff, 
under  the  admitted  facts,  was  using  his 
senses  to  avoid  danger,  are  questions  of  fact 
for  the  jury.  Artz  v.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.,  44  la,,  384.    1876. 

836.  —  The  rule  is  that,  as  a  matter  of 
law,  a  person  voluntarily  going  upon  a  rail- 
way track  at  a  point  where  there  is  an  un- 
obstructed view  of  the  track,  and  failing  to 
look  or  listen  for  danger,  cannot  recover  for 
an  injury  which  might  have  been  avoided 
by  looking  or  listening;  but  when  the  view 
is  obstructed,  or  other  facts  exist  which  tend 
to  complicate  the  question  of  contributory 
negligence,  it  becomes  one  for  the  jury. 
Laverenz  v.  Chicago,  Rock  Island  and  Pa- 
eifix!  R.  R.  Co.,  56  la.,  689,  1881;  6  Amer,  & 
Eng.  R.  R.  Cases,  274. 


837.  When  a  qnostion  of  law.  Where  it 
affirmatively  appears  from  the  plaintiff's 
evidence  that  the  want  of  due  prudence 
upon  his  part  was  the  proximate  cause  of 
the  injury  complained  of,  it  becomes  the 
duty  of  the  court,  upon  motion  made  for 
non-suit,  to  decide  as  a  question  of  law  that 
the  action  cannot  be  maintained.  Behrena 
V.  Kansas  Pacific  R'y  Co.,  5  Colo.,  400,  1880; 
8  Amer.  &  Eng.  R.  R.  Cases,  184. 


V.  Injuries  to  childben. 

888.  Contributory  negrllgence.  Where, 
in  an  action  for  damages  for  injuries  sus- 
tained by  a  little  child,  in  consequence  of 
being  run  over  by  an  engine,  it  appears  that 
the  engine-driver  might,  with  the  exercise 
of  ordinary  care,  have  stopped  the  engine, 
and  so  have  avoided  the  injury,  tlie  contrib- 
utory negligence  of  the  plaintiff  does  not 
constitute  a  bar  to  a  recovery.  Kenyan  v. 
New  York  Central  and  Hudson  River  R.  R. 
Co.,  5  Hun  (N.  Y.),  470.     1875. 

889.  —  Railway  employes  are  not  bound, 
as  a  matter  of  law,  to  stop  a  train  upon  see- 
ing a  child  upon  the  track.  Pennsylvania 
R.  R.  Co.  V.  Morgan,  82  Pa.  St.,  134,  1870; 
16  Amer.  R'y  Rep.,  89;  Walters  v.  Chicago, 
Rock  Island  and  Pacific  R.  R,  Co.,  41  la., 
71,  1875. 

840.  —  A  child  three  and  a  half  years  old 
strayed  on  a  railway  and  had  its  leg  cut  off 
by  a  train.  Held,  that  in  the  absence  of 
evidence  that  the  child  got  there  through  the 
fault  of  the  company  the  defendant  was  not 
liable.  Singleton  v.  Eastern  Counties  Ry 
Co.,  7  Common  Bench  (N.  S.),  287;  97  E.  C. 
L.,  387.     1859. 

841. —  A  railway  company  is  not  liable 
for  running  over  a  child  who  is  using  the 
track  as  a,  play-ground,  if  the  act  is  not  don© 
maliciously  or  with  gross  and  reckless  care- 
lessness. Morrisaey  v.  Eastern  R.  R.  Co., 
136  Mass.,  877.    1879. 

842,  —  The  degree  of  care  required  of  an 
infant  of  tender  years,  the  omifcsion  of  which 
will  constitute  negligence  on  his  part,  is 
entirely  different  from  that  required  of  an 
adult.  Thurber  v.  Harlem  Bridge,  Morrv- 
sania  and  Fordham  R.  R.  Co.,  60  N.  Y.,  326, 
1875;  10  Amer.  R'y  Rep.,  126;   Dowling  V, 
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New  York  Central  and  Hudson  River  B.  B. 
Co.,90N.Y.,  670, 1883. 

343.  —  In  a  suit  for  damages  for  the  neg- 
ligent killing  of  plaintiff's  intestate,  the 
evidence  showed  that  he  was  an  intelligent- 
boy  thirteen  years  of  age,  living  near  de- 
fendant's road,  which  he  crossed  daily.  He 
•wai  familiar  with  the  road  and  the  manner 
of  running  the  trains ;  the  tracks  (of  which 
there  were  two)  crossed  the  highway  nearly 
at  right  ailgles.  Upon  the  day  of  his  death 
the  boy  was  last  seen  going  from  school  at 
noon,  toward  the  tracks,  and  about  one 
hundred  feet  therefrom;  a  moment  there- 
after two  trains,  going  in  opposite  directions, 
passed  each  other  at  the  crossing ;  after  the 
passage  of  the  trains  he  was,  found  dead  in 
the  cattle-guard,  between  the  tracks.  At  a 
point  in  the  highway,  ten  feet  from  the 
crossing,  the  engineer  of  the  train  by  which, 
as  the  circumstances  indicated,  the  deceased 
was  killed,  could  have  been  seen  seventy- 
five  feet  distant.  It  was  a  fair  day,  with 
but  little  wind.  As  the  evidence  tended  to 
show,  no  signal  was  given  of  the  approach 
of  the  train  by  which  he  was  killed.  Held, 
that  the  proof  was  insufficient  to  sustain  a 
verdict  for  plaintiff,  as  it  did  not  warrant  a 
finding  that  there  was  no  negligence  on  the 
part  of  the  deceased.  Reynolds  v.  New  York 
Central  and  Hudson  River  R  R.  Co.,  58  N. 
Y.,  348, 1874;  7  Amer.  R'y  Rep.,  6.  See  Day 
V.  Flushing,  North  Shore  and  Central  B.  B. 
Co.,  75  N.  Y.,  610.    1878. 

344.  —  A  girl  twelve  years  of  age  must 
exercise  what  is  to  be  regarded  as  a  reason- 
able precaution,  for  one  of  her  years,  for  her 
own  safety.  It  is  her  duty  to  take  notice  of 
the  usual  and  customary  signals  given  by 
trains  on  their  approach  at  crossings.  Padu- 
cah  and  Memphis  R.  R.  Co.  v.  Hoehl,  12 
Bush  (Ky.),  41, 1876;  18  Amer.  R'y  Rep.,  338. 

345.  —  A  child  of  the  age  of  fourteen 
years  is  presumed  to  have  sufficient  capacity 
to  be  sensible  of  danger  and  to  have  the 
power  to  avoid  it;  and  this  presumption  wiU 
stand  until  overthrown  by  clear  proof  of  the 
absence  of  such  discretion  as  is  usual  with 
children  of  that  age.  Nagle  v.  Allegheny 
Valley  R.  B.  Co.,  88  Pa.  St.,  85.     1878. 

346.  —  In  a  suit  for  damages  for  alleged 
negligence  causing  the  death  of  W. ,  plaintiff's 
ntestate,  who  was  killed  at  a  crossing  on  the 


defendant's  road,  in  the  city  of  S;,  it  appeared 
that  the  deceased  was  a  bright,  active  boy, 
seven  years  old,  considered  competent  by  his 
parents  to  go- to  school  and  on  errands  alone. 
He  was  in  the  habit  of  crossing  the  railway 
at  the  place  where  the  accident  happened ; 
he  had  been  stopped,  while  attempting  to 
cross,  by  the  flagmen  stationed  at  that  point, 
and  been  before  cautioned  by  them  against 
attempting  to  cross  in  front  of  an  approach- 
ing train.  Shortly  before  the  accident,  the 
deceased  was  standing  near  the  flagman's 
shanty  with  a  companion,  on  the  street,  fifty- 
one  feet  from  where  he  was  struck ;  the  ap- 
proaching train  was  in  plain  sight  from  the 
place  where  he  stood  for  a  distance  of  about 
five  hundred  feet  from  the  crossing.  The 
flagmen  (two  in  number)  had  left  the  shanty 
and  approached  the  track,  in  the  perform- 
ance of  their  duty.  The  boys .  both  started 
on  a  run  to  cross  in  front  of  the  train ;  the 
flagmen  shouted  to  them  to  stop  and  waved 
their  flags ;  one  of  the  flagmen,  who  stood 
on  the  sidewalk  ten  or  fifteen  feet  distant 
from  the  track  on  which  the  train  was 
approaching,  endeavored  to  intercept  the 
deceased,  but  he  eluded  him  and  reached  the 
track,  where  he  slipped  and  fell  and  was 
killed.  Held,  that  a  motion  for  non-suit,  on 
the  ground  of  contributory  negligence,  was 
improperly  denied.  Wendell  v.  New  York 
Central  and  Hudson  River  R.  R.  Co.,  91  N. 
Y.,  430.     1883. 

347.  —  The  plaintiff's  intestate,  a  bright 
boy  of  nine  years  of  age,  waited  on  the  west- 
erly side  of  the  defendant's  road,  at  a  public 
crossing,  until  a  long  freight  train,  which 
was  going  in  a  southerly  direction,  had 
passed,  and  then  immediately  attempted  to 
run  across  the  track,  without  looking  along 
it  to  'see  whether  another  train  was  ap- 
proaching ;  after  having  run  about  thirty  or 
forty  feet  he  was  struck  by  the  locomotive 
of  a  passenger  train,  going  north,  at  a  speed 
of  about  thirty  or  thirty-five  miles  an  hour ; 
there  was  a  curve  just  south  of  the  crossing, 
.which  hid  the  tracks  beyond  it,  and  only 
about  thirty-five  seconds  elapsed  from  the 
time  the  locomotive  passed  it  until  it  struck 
the  boy.  Held,  that  the  court  properly  re:: 
fused  to  non-suit  the  plaintiff  on  the  ground 
that  the  deceased  had  been  guilty  of  con- 
tribTjtory  negligence.    Powell  v.  New  York 
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Central  and  Hudson  Riv»r  B,  R.  Co.,  33 
Hun  (N.  Y.),  50.     1880. 

848.  —The  court  cliarged:  "If  the  boy 
(being  on  the  traclt)  had  sufflciont  judgment 
and  discretion  to  know  his  danger,  and  did 
not  exercise  the  ordinary  care  that  one  of 
his  age  and  maturity  should,  he  was  guilty 
of  such  negligence  as  would  prevent  him 
from  recovering,''  etc.  Held,  proper.  Penn- 
sylvania S.  B.  Co.  V.  Lewis,  79  Pa.  St.,  83. 
1875. 

840.  —  Where  a  boy,  in  attempting  to  pass 
under  a  car  moving  along  the  street,  is  run 
over  and  seriously  injured,  he  is  not  entitled 
to  recover  damages  from  the  railway  com- 
pany for  the  injury  sustained ;  the  attempt 
to  pass  under  the  car  while  in  motion,  being 
such  an  act  of  carelessness  as  amounts  in 
law  to  contributory  negligence.  The  child 
in  this  case  was  five  years  and  nine  months 
old.  MeMahon  v.  Northern  Central  By  Co., 
89  Md.,  488.     1873. 

850.  —  An  engine-driver  was  backing  his 
engine  northerly  across  a  street  in  Schenec- 
tady, at  the  rate  of  two  miles  an  hour,  to 
take  in  water.  The  plaintiff,  a  boy  under 
four  years  of  age,  ran  easterly  on  the  south 
side  of  the  street  towards  the  engine,  ap- 
proached near  to  it,  turned  northerly,  ran 
alongside  and  beyond  it,  then  turned  across 
the  track  in  front  of  it,  was  struck  by  it  and 
injured.  Held,  that  the  railway  company 
was  not  liable.  Schwier  v.  New  York  Cen- 
tral and  Hudson  River  B.  B.  Co.,  15  Hun 
(N.  Y.),  573.     1878. 

851.  —  In  a  suit  for  damages  against  a 
railroad  company  for  running  over  a  child 
■which  had  strayed  upon  the  track,  it  ap- 
peared that  the  child  was  seen  by  the  officers 
in  time  to  avoid  the  collision,  but  mistaken 
for  something  else ;  and  that  by  the  exeirise 
of  a  proper  degree  of  care  and  caution,  they 
might,  after  first  observing  the  object,  have 
discovered  that  it  was  a  child  in  time  to 
stop  the  train  before  the  accident  occujTed. 
Held,  that  in  such  case,  although  some  neg- 
ligence might  have  been  attributable  to  those 
having  charge  of  the  infant,  it  was  not  the 
proximate  cause  of  the  casualty,  and  the 
company  would  be  liable.  Isabel  v.  Hanni- 
bal and  St.  Joseph  B.  R.  Co.,  60  Mo.,  475, 
1875;  9  Amer.  R'y  Rep.,  261. 

852.  —  Plaintiff,  a  girl  in  her  seventeenth 


year,  while  crossing  defendant's  tracks,  flva 
In  number,  at  a  street  crossing,  had  passed 
over  two  tracks  and  was  standing  near  the 
third  track  awaiting  the  passnge  of  an  ex- 
■  press  train.  She  looked  once  up  and  down 
the  track  as  she  stopped,  While  she  waited, 
an  engine  which  appi'oached  without  signal, 
ran  upon  and  injured  her.  Held,  tliat  the 
same  degree  of  caution  was  not  required  of 
lior  as  of  an  older  person,  and  the  question 
whether  she  was  negligent  was  one  for  the 
jury.  Haycroft  v.  Lake  Shore  and  Mich. 
Sov.thern  R'y  Co.,  5  Thompson  &  Cook  (N. 
Y.  Supreme  Ct.),  49,  1874;  Same  v.  Same,  2 
IJun,  489;  afllrmed,  64  N.  Y.,  036,  1876. 

858.  —  A  boy  of  ten  years  old,  bright,  in- 
telligent, strong,  healthy  and  of  rather  ex- 
ceptional capacity,  was  sent  by  his  parent? 
upon  an  eiTand  along  a  street  in  a  populous 
suburb  of  a  city  on  which  a  railroad  track 
was  constructed.  He  was  killed  by  a  pass- 
ing train,  moving  at  a  very  high  rate  of 
speed,  without  whistle  or  other  signal.  Tlie 
only  witness  of  the  accident  decl/ired  that 
he  saw  the  boy  walking  upon  the  outer  ends 
of  the  sleepers  a  single  instant  before  he 
was  struck.  The  street  was  of  ample 
breadth  and  had  sufficient  sidewalks,  and 
the  eri-and  upon  which  the  boy  was  sent  did 
not  require  him  to  cross  the  track  at  the 
point  where  he  was  killed.  In  an  action  by 
the  boy's  parents  against  tlie  railway  com- 
pany to  recover  damages  for  his  death,  the 
plaintiffs  adduced  evidence  which  showed 
the  facts  to  be  as  above.  The  court  there- 
upon awarded  a  non-suit,  on  the  ground  of 
the  boy's  contributory  negligence.  Held, 
that  this  was  not  error.  Moore  v.  Pennsyl- 
vania B.  R.  Co.,  99  Pa.  St.,  801,  1882;  i 
Amer.  &  Eng.  R.  R.  Cases,  569. 

854.  —  Action  was  brought  by  the  father 
to  recover  damages  for  loss  of  five  children, 
ranging  from  five  to  sixteen  years  old,  killed 
in  a  collision  with  a  train  belonging  to  de- 
fendant. The  children  killed  were  return- 
ing home  from  a  May-day  picnic,  in  a  light 
wagon  drawn  by  one  gentle  horse.  The 
oldest,  a  girl  of  sixteen,  was  driving.  She 
was  acquainted  with  the  highway  over 
which  she  was  passing  and  with  the  point 
at  which  it  was  crossed  by  the  track.  Sev- 
eral persons  in  vehicles  preceded  her  on  the 
highway,  and  had  crossed  over,  the  nearest! 
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one  being  some  four  hundred  feet  in  ad- 
vance ;  and  she  was  followed  by  a  boy  thir- 
teen years  old,  at  a  considerable  distance  in 
the  rear.  On  the  track,  about  three  hun- 
dred and  thirty-five  feet  from  the  point  of 
crossing,  was  a  covered  bridge.  On  either 
side  of  the  track,  between  the  bridge  and  its 
intersection  with  the  highway,'  were  a  num- 
ber of  trees  planted  by  the  defendant,  and 
which  had  attained  such  size,  as,  according 
to  some  of  the  testimony,  prevented  —  in 
connection  with  some  of  the  neighboring 
orchards  —  an  approaching  train  from  being 
seen  by  those  traveling  the  highway,  until 
the  traveler  should  reach  a  point  very  close 
to  the  track.  There  was  also  evidence  going 
to  show  that  at  the  time  of  the  accident  the 
train  was  slightly  behind  time,  and  was  run- 
ning at  the  rate  of  from  thirty-three  to 
thirty-five  miles  an  hour,  whereas  the  rate 
at  which  the  trains  usually  ran  at  that  point 
was  from  twenty-fi^e  to  thirty  miles  an 
hour.  Further,  there  was  some  evidence 
tending  to  show  that  the  bell  was  not  rung 
nor  the  whistle  blown.  Held,  that  this  evi- 
dence, especially  that  relating  to  the  in- 
creased speed,  under  the  circumstances 
appearing,  tended  to  show  negligence  on  the 
part  of  the  defendant,  and  it  was  for  the 
jury  to  pass  upon  the  effect  of  this  testi- 
mony. The  evidence  was  sufficient  to  jus- 
tify the  verdict  of  the  jury  against  the 
defendant  on  the  question  of  its  negligence. 
Nehrbas  v.  Central  Pacific  R.  It.  Co.,  63 
Cal.,  320.    18S3. 

355.  —  The  plaintiff's  intestate  was  a  boy 
ten  years  of  age.  The  train  which  ran  over 
Wm  went  over  the  crossing  followed  by  a 
freight  train.  The  bell  on  the  freight  train 
was  ringing  and  the  flagman  on  the  crossing 
was  flagging  it,  paying  no  attention  to  the 
other.  The  first  train  was  switched  on  to 
another  track  and  backed  up  on  the  track 
the  boy  attempted  to  cross.  There  was  no 
direct  proof  as  to  what  precautions  he  took 
before  crossing  the  track.  Held,  that  the 
question  of  contributory  negligeiice  was 
properly  submitted  to  the  jury ;  that  it  was 
competent  for  them  to  infer  that  the  boy, 
seeing  the  first  train  pass,  supposed  it  was 
going  on,  and,  his  attention  being  attracted 
by  the  freight  train,  he  did  not  observe  that 
the  first  train  had  changed  its  direction  and 


was  backing  up.  Barry  v.  New  York  Cen- 
tral and  Hudson  River  B.  R.  Co.,  93  N.  Y., 
389.     1883. 

356.  —  A  child  two  years  old,  while 
walking  upon  a  railway  track,  was  injured 
by  the  train  backing  ovfir  it ;  there  was  evi- 
dence tending  to  show  that  no  one  on  the 
train  saw  the  child,  and  that  if  some  one  on 
the  train  had  been  on  the  lookout  the  acci- 
dent could  have  been  avoided.  Held,  that 
it  was  not  error  to  refuse  to  instruct  that 
defendant  was  not  liable  for  the  damages 
occasioned  by  the  child  being  run  over. 
Frick  V.  St.  Louis,  Kansas  City  and  North- 
ern R.  R.  Co.,  5  Mo.  App.,  435.     1878.      . 

357.  —  The  Atchison,  Topeka  and  Santa 
Fe  R.  R.  Co.  owned  a  side-track  about  four 
hundred  and  fifty  feet  long,  situated  upon 
its  own  right  of  way,  and  partially  within 
the  limits  of  Osage  City,  and  near  several 
dwelling-houses.  It  was  not  inclosed  and 
children  occasionally  played  upon  it.  A 
coal  shaft  was  situated  by  the  side  of  it, 
about  three  hundred  feet  from  where  it  con- 
nected with  the  main  track ;  and  from  the 
coal  shaft  toward  the  main  track  it  de- 
scended to  a  point  within  about  seventy-five 
feet  from  the  main  track,  and  then  ascended 
to  the  main  track,  so  that  cars  loaded  at  the 
coal  shaft  would  descend  of  their  own 
weight  to  the  lowest  point,  or  beyond  it,  but 
would  finally  settle  at  that  point.  One  car 
was  loaded  at  the  coal  shaft  and  was  allowed 
to  I'un  down  the  side-track  to  the  lowest 
point,  where  it  settled  and  remained.  After- 
ward another  car  was  loaded  and  allowed  to 
run  down  against  the  standing  car,  and  in 
so  doing  the  plaintiff,  who  was  a  child  two 
years  old,  was  run  over  and  injured. 
Whether  the  employes  at  the  coal  shaft 
looked  to  see  whether  the  track  was  clear,  is 
a  disputed  question  of  fact;  also,  whether 
they  could  have  seen  the  plaintiff,  is  likewise 
a  disputed  question  of  fact ;  and  whether  the 
plaintiff  was  under  or  behind  the  first  car, 
is  also  a  disputed  question  of  fact.  But 
supposing  that  the  employes  at  the  coal 
shaft  did  not  look  before  permitting  the 
second  car  to  move,  and  supposing  that  they 
could  not  have  seen  the  plaintiff  if  they  had 
so  looked,  then  held,  that  their  acts  did  not 
constitute  negligence  per  se,  for  which  the 
court  could,  as  a  matter  of  law,  declare  the 
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railroad  company  to  be  responsible.  Atchi- 
son, Topeka  and  Santa  Fe  JR.  S.  Co.  v.  Smith, 
28  Kans.,  541,  1882;  8  Amer.  &  Eng.  R.  R. 
Cases,  327. 

358.  —  In  an  action  against  a  railway- 
company  for  personal  injuries  received  by 
the  plaintiff,  a  boy  nine  years  old,  by  being 
struck  by  a  train  run  by  the  defendant  along 
a  highway,  evidence  that,  prior  to  the  acci- 
dent, the  plaintiff  had  been  seen  on  the 
tracks,  and  had  been  warned  not  to  go  there, 
is  admissible  upon  the  question  whether  he 
was  using  duo  care.  Fitzjpatrick  v.  Fitch- 
burg  R.  M.  Co.,  128  Mass.,  13,  1879;  1  Amer. 
&  Eng.  R.  R.  Cases,  154 

359.  —  The  deceased  was  a  boy  of  the  age 
of  six  or  seven  years,  and  it  appeared  that 
the  defendant's  train,  which  ran  over  and 
killed  him,  was  not  running  at  an  unusual 
rate  of  speed,  or  at  a  rate  prohibited  by  the 
ordinance  of  the  town;  that  the  whistle 
was  sounded  at  the  proper  place,  and  a  bell 
kept  continuously  ringing  until  the  crossing 
was  passed  where  the  accident  occurred; 
that  the  deceased  heard  the  whistle,  and,  in 
company  with  two  other  boys,  started  for 
the  crossing;  that  the  other  two  crossed 
over  the  track,  and  the  deceased,  in  attempt- 
ing to  follow,  when  the  engine  was  but 
about  sixty  feet  from  him,  stumbled  and  fell 
upon  the  track,  and  that  those  in  charge  of 
the  train  used  every  exertion  to  check  the 
train,  which  was  a  heavy  freight  train,  but 
could  not  in  time  to  avoid  the  accident. 
Held,  in  an  action  by  the  administrator  of 
the  deceased  against  the  company  to  recover 
damages  for  the  killing,  that  a  recovery  by 
the  plaintiff  could  not  be  sustained.  Chi- 
cago and  Alton  R.  R.  Co.  v.  fiecker,  76  111., 
25.     1875. 

360.  Contributory  negligence  of  parents. 
The  fact  that  a  child  under  the  age  of  dis- 
cretion is  upon  a  railroad  track,  where  trains 
are  frequently  passing,  without  a  proper  at- 
tendant, is  only  prima  facie  evidence  of 
negligence  in  a  parent,  and  is  subject  to 
explanation;  and  it  is  for,  the  jury  to  deter- 
mine, from  the  evidence,  whether  the  ex- 
planation is  sufficient  to  repel  the  presump- 
tion of  negligence.  St,  Louis,  Iron  Mount- 
ain and  Southern  Ry  Co.  v.  Freeman,  36 
Ark.,  41,  1880;  4  Amer.  &  Eng.  R.  R.  Cases, 
608. 


361.  —  Parents  who  permit  their  children 
to  trespass  upon  a  railway  track  are  guilty  of 
contributory  negligence.  Cauley  v.  Pitts- 
burgh, Cincinnati  and  St.  Louis  Ry  Co.,  95 
Pb.  St.,  308,  1880;  2  Amer.  &  Eng.  R.  E. 
Cases,  4;  Philadelphia  and  Reading  R,  R. 
Co.  V.  Long,  75  Pa.  St.,  257,  181  i ;  Evansville 
and  Crawfordsville  R.  R.  Co.  v.  Wolf,  59 
Ind.,  89,  1877;  St.  Louis,  Iron  Mountain  and 
Southern  R'y  Co.  v.  Freeman,  38  Ark.,  41, 
1880 ;  4  Amer.  &  Eng.  R.  R.  Cases,  608. 

362.  —  It  is  negligence  per  ae  for  parents 
to  allow  an  infant  of  six  years  to  make  use 
of  a  railroad  track  for  a  play-ground,  and  to 
lie  down  upon  it  unattended,  and  this, 
whether  the  child  was  asleep  or  awake. 
Meeks  v.  Southern  Pacific  R,  R.  Co.,  52  Cal., 
602,  1878;  20  Amer.  R'y  Rep.,  115.  But  see, 
also,  Meeks  v.  Same,  56  Cal.,  513.    18S0. 

863.  —  If  the  negligence  of  a  parent,  or 
person  standing  in  loco  parentis,  materially 
and  proximately  contributes  to  the  injury, 
the  defendant  is  not  liable.    lb. 

364.  —  Where  a  child  two  years  old  strays 
away  from  his  home,  without  the  knowl- 
edge of  his  parents,  and  goes  upon  a  railroad 
track,  which  is  about  one  hundred  feet  from 
his  home,  and  within  three  minutes  after 
leaving  his  home  is  injured  by  a  car  running 
over  him,  held,  that  it  cannot  be  said,  as  a 
matter  of  law,  that  the  failure  of  the  parents 
to  keep  the  child  away  from  the  track  was 
per  SB  negligence  contributing  to  the  injury. 
Smith  V.  Atchison,  Topeka  and  Santa  Fe  R. 
R.  Co.,  25  Kans.,  788,  1881;  4  Amer.  &  Eng. 
R.  R.  Cases,  554.     ' 

365.  —  The  negligence  of  the  parent  is  in 
the  law  to  be  imputed  to  the  infant.  Fih- 
gerald  v.  St.  Paul,  Minneapolis  and  Mani- 
toba R'y  Co.,  29  Minn.,  336,  1883 ;  8  Amer.  & 
Eng.  R.  R.  Cases,  310;  Stillson  v..  Hanit^ 
bai  and  St.  Joseph  R.  R.  Co.,  67  Mo,,  87i)i 
1878. 

366.  —  The  court,  laying  down  the  above 
proposition  to  the  jury  as  a  rule  of  law  to  be 
applied  by  them  (because  such  proposition 
had  been  agreed  to  by  both  parties  to  the 
action),  accompanied  its  instructions  with 
statements  to  the  effect  that,  in  the  opinion 
of  the  court,  the  law  was  really  otherwise, 
and  that  the  proposition  charged  was  per- 
haps opposed  to  the  weight  of  reason  and  of 
authority.    Held,  to  be  error,    Fitzgerald  v. 
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St.  Paid,  Minneapolis  and  Manitoba  B'y  Co., 
29  Minn.,  336.    1883. 

387.  —  The  mere  fact  that  a  boy,  between 
six  and  seven  years  old,  was  upon  a  railway 
track  at  or  near  a  street  cro.ssing,  even 
though  his  father  had,  a  short  time  previous, 
seen  him  going  toward  the  track,  is  not 
enough  to  establish  contributory  negligence 
as  a  matter  of  law.  Johnson  v.  Chicago  and 
Northwestern  Ry  Co.,  56  Wis.,  274;  8  Amer. 
&  Eng.  E.  R.  Cases,  471.    1882. 

368.  —  It  is  negligence  in  a  parent  to  per- 
mit a  child  between  three  and  four  years  of 
age  to  be  upon  a  railway  where  trains  are 
frequently  passing;  and  if  the  child  be  killed 
by  a  train  the  parent  cannot  recover  dam- 
ages therefor,  unless  suph  killing  be  done 
puiposely  or  wilfully.  Jeff^rsonville,  etc., 
S.  B.  Co.  V.  Bowm,^9  Ind.,  154,  1874;  Al- 
bertson  v.  Keokuk  and  Des  Moines  R.  B.  Co., 
48 la.,  393,  1878,  V,,,  \^  'fs 

369.  —  Where  deceased,  a  boy,  was  killed 
by  an  engine  in  crossing  defendant's  track, 
if  it  was  clear  from  the  undisputed  facts 
that  the  boy  himself,  considering  his  age 
and  intelligence,  did  not  exercise  proper 
care  in  crossing  the  t)'ack,  or  that,  in  view 
of  his  tender  years,  his  mother  was  guilty  of 
contributoiy  negligence  in  permitting  him 
to  go  alone  on  the  errand  upon  which  he 
was  sent,  the  trial  court  naigfa^  determine, 
as  a  proposition  of  law,  that  there  could  be 

^  no  recovery.  Ewen  v.  Chicago  and  Nprth- 
mstern  Ry  Co.,  88  Wis.,  613.  1875.  ' 
^  870,  —  The  court  instructed  thp  jury  that 
"looking  at  the  case  as  the  person  injured  in 
fact  was,  as  to  age  and  intelligence,"  if  he  was 
not  "in  the  exercise  of  ordinary  care  and 
caution  in- going  on  the  track,  but  was  guilty 
of  negligence  in  doing  so,  and  by  reason 
thereof  was  Itilled,"  no  recovery  covdd  be 
had,  although  the  defendant  was  running 
the  engine  at  an  unlawful  speed ;  but  if  he 
was  of  such  tender  years  as  to  be  unfit  to  be 
l^lpwed  to  go  alone  in  such  a  place,  and  not 
capable  of  exercising  ordinary  care,  it  was 
jBeghgence  on  the  part  oif  those  hayiuig  him 
pn  charge  to  allow  him  to  do  so;  and  "if 
the  injury  was  occasioned  or  contributed  to 
ky  reason  of  his  inability  to  exercise  ordi- 
nary care,"  plaintiff  could  not  recover.  Held, 
Ithatljhere  was  no  error,  as  against  defendant, 
in  these  instructions,  nor  in  a  refusal  to 
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further  charge  that  if  the  mother  sent  the 
boy  across  the  tracks,  and  failed  to  caution 
him  to  use  care  in  crossing  them,  she  was 
guilty  of  negligence  which  would  prevent  a 
recovery.    lb. 

371., —  When  the  parents  of  an  infant  are 
unable  to  give  him  their  personal  care,  and 
intrust  him  to  the  ^pervision  of  a  suitable 
person,  tlie  negligence  of  the  latter  cannot  be 
imputed  to  the  parents,  and  will  not  defeat  a 
recovery  for  niegligence  resulting  in  the 
death  of  the  infant.  Walters  v.  Chicago, 
Rock  Island  and  Pacific  R.  R.  Co.,  41  la.,  71. 
1875. 

372.  —  A  child  two  years  of  age,  without 
the  knowledge  of  its- parents,  escaped  from 
its  home  and  strayed'  upon  a  railroad  track, 
where  it  was  injured.  It  did  not  appear  how 
it  got  upon  the  track,  or  that  it  was  ever 
known  to  have  been  there  before,  or  that  its 
absence  had  been  discovered  when  the  acci- 
dent occurred.  Its  father  was  a  butcher, 
and  at  the  time  was  at  his  shop  in  auothei: 
part  of  the  city.  Its  mother,  besides  the 
care  of  her  household  duties,  in  which  she 
had  no  help,  had  charge  of  an  infant  about 
one  month  old.  Held,  that  under  these  cir- 
cumstances the  father  could  not,  as  a  matter 
of  law,  be  held  chargeable  with  negligence 
in  permitting  the  escape  of  the  child. 
Frick  V.  St.  Louis,  Kansas  City  and  Northern 
Ry  Co.,  75  Mo.,  543,  1882;  10  Amer.  &  Eng. 
R.  R.  Cases,  776. 

373.  —  The  operation  of  a  railway  over 
and  along  public  higli ways  in  a  village  or 
city  being  necessarily  attended  with  great 
peril  to  human  life  railway  companies  are 
held  to  the  utmost  care  on  the  part  of  their 
servants  to  avoid  inflicting  injury  under  such 
circumstances.  And  in  this  action  against 
a  company  for  the  killing  of  a  child  of  six 
years  by  a  train  while  crossing  a  city  street, 
a  judgment  of  non-suit  is  reversed  on  the 
ground  that  the  questions  of  negligence  on 
defendant's  part,  and  contributoiy  negli- 
gence of  the  child  or  its  parents,  should  have 
been  submitted  to  the  jury  on  the  evidence. 
Johnson  v.  Chicago  and  Northwestern  iJ'y 
Co.,  49  Wis.,  539,  1880;  1  Amer.  &  Eng.  R. 
E.  Cases,  155. 

374.  Depot  grounds,  l^e  fact  that  a  boy 
had  been  admonished  to  keep  away  from  the 
depot  as  a  place  of  danger  would  not  con- 
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stitute  him  a  trespasser  in  going  there.  He 
was  injured  by  a  projecting  timber  from  a 
freight  car.  Held,  that  the  liability  of  the 
railway  company  embraced  a  want  of  ordi- 
naiy  care,  and  was  not  confined  to  the  result 
of  wanton  acts.  Hiefts  v.  Fdcific  R.  ^R.  Co., 
64  Mo.,  430.     1877. 

375.  Fence.  Sectioa  1289  of  the  Iowa 
Code  of  1873,  providing  that  "  any  corpora- 
tion operating  a  railway,  that  fails  to  fence 
the  same  Against  live-stock  running  at  large, 
at  all  points  where  such  right  to  fence  exists, 
shall  be  liable  to  the  owner  of  any  stock  in- 
jured or  killed  by  reason  of  the  want  of  such 
fence,  6r  for  the  value  of  the  property  or 
damage  caused,  unles_a>the  same  was  occa- 
sioned by  the  wilful  act  of  the  owner  or 
agent,"  does  not  impose  oji  such  corporation 
the  absolute  duty  of  fencing,  and  it  will  not 
be  liable  for  an  injury  caused  to  a  child  by 
reason  of  the  absence  of  a  fence  alone,  no 
other  fault  or  ilegligenoe  being  charged. 
Walkenhauer  v.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.,  17  Federal  Reporter,  136, 
1882;  Walkenhavsr  v,  Chicago,  Burlington 
and  Quincy  R.  R.  Co.,  8  McCrary  (U.  S.  C. 
C),  553,  1882.  See,  also,  Fitzgerald  v.  St. 
Paid,  Minneapolis  and  Manitoba  R'y  Co.,  29 
Minn.,  386,  1883;  8  Amer.  &  Eng.  R.  R. 
Cases,  310. 

376.  — ;  The  defendant's  line  crossed  a  pub- 
lic foot  path  on  the  level ;  but  the  defendant 
.had  not  erected  any  gate  or  stile  as  provided 

by  8  and  9  Vict.,  c.  20,  s.  61.  The  plaintiff,  a 
child  of  four  years  and  a  half  old,  having 
been  sent  on  an  errand,  was  shortly  after- 
wards found  lying  on  the  level  crossing,  a 
foot  having  been  cut  off  by  ,a  passing  train; 
held,  that  there  was  evidence  to  go  to  the 
jury  that  tKe  accident  was  caused  by  the 
neglect  of  the  defendant  to  fence.  Williams 
V.  Great  Western  R'y  Co.,  Law  Reports,  9 
Exchequer  Cases,  157,  1874;  9  Eng.  (Moak), 
469. 

877.  Negligence  of  employes.  Where  a 
railroad  track  is  constructed  in  a  populous 
neighborhood  near  a  city,  and  children  often 
go  upon  the  track,  and  a  portion  of  the  track 
has  a  steep  grade  down  which  cars  will  run 
.  with  great  force  when  the  brakes  are  loos- 
ened, and  the  persons  operating  the  toati. 
.loosen  the  brakes  of  a  car  loaded  with  coal, 
and  let  it  run  down  this  steep  grade,  without 


any  person  being  on  the  car,  or  without  any 
means  of  stopping  it,  and  without  first  look- 
ing to  see  whether  the  track  was  clea,r,  or 
whether  any  person  was  on  the  track  or  not, 
and  a  child  who  was  on  the  track  was  run 
over  and  injured,  and  there  is  a  conflict  in 
the  evidence  as  to  whether  the  child  could 
have  been  seen  by  the  persons  operating  the 
road  before  they  loosened  the  brakes, — held', 
that  the  court  cannot  say,  as  a  matter  of 
law,  that  the  persons  operating  the  road 
were  not  guilty  of  negligence;  but  it  is  a 
question  of  fact,  which  should  be  submitted 
to  the  jury.  Smith  v.  Atchison,  Topeka  and 
Santa  Fe  R.  R.  Co.,  35  Kans.,  738,  1881;  4 
Amer.  &  Eng.  R.  R.  Cases,  554. 

378.  Sitting  under  train.  Where  a  boy- 
sitting  on  trestle  work  under  one  of  a  train 
of  freight  cars  was  run  over  and  killed  by 
the  startjing  of  the  train,  an  instruction  was- 
held  ptbper  which,  declared,  as  a  matter  of 
law,  that  his  position  was  an  unsafe  one, 
without  leaving  the  question  to  the  jury- 
to  determine,'  under  all  the  circumstances. 
Ostertag  v.  Pacific  R.  R.  Co.,  64  Mo.,  42li 
1877. 

379.  Speed.  A  child  about  nine  years  old 
•was  sent  by  his  mother,  who  resided  in  Har- 
risburg,  near  defendant's  railway,  on  an 
errand  across  the  road;  whilst  on  the  track 
he  was  killed  by  an  engine  going  westward ; 
there  were  ii'on- works  and  -houses  for  the 
hands  on  the  opposite  side  of  the  track  at 
that  poiht,  which  was  in  the  outskirts  of  the 
city ;  and  the  hands  of  the  works  and  other 
persohs  were  frequently  crossing  about  the 
place.  East  of  where  the  boy  was  struck 
wafi  a  curve  which  prevented  the  engine- 
dr'iver  from  seeing  him  till  within  too  short 
a  distance  to  stop  the  train  after  he  was 
Seen.  There  was  no  ordinance  of  the  city 
lihiiting  the  rate  of  running  trains  at  that 
point.  There  was  evidence  that  the  train 
was  running  at  a  high'rate  of  speed.  Held, 
that  whether  the  train  was  running  at  a  rate 
of  speed  which  was  safe  and  prudent  under 
the  circumstances  was  for  the  jury.  Perm- 
sylvdnia  R.  R.  Co.  v.  Lewis,  79  Pa.  St.,  33. 
1875. 

380.  Streets.  In  a  suit  brought  on  behalf 
of  a  child  two  years  of  age  to  recover  dam- 
ages for  injuries  sustained  by  being  run  over 
by  a  train  within  the  limits  of  a  city  and  be- 
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tween  two  streets,  the  testimony  was  con- 
flicting as  to  the  length  of  time  the  child 
was  on  the  track  before  she  was  run  over, 
but  the  track'  was  level,  the  view  between 
the  streets  was  unobstructed,  the  road  was 
unfenoed,  there  were  dwellings  on  either 
side,  there  was  a  path  leading  across  the 
track  near  the  spot  where  the  injury  occurred, 
and  the  train  was  approaching  a  crossing. 
Hdd,  that  in  view  of  all  these  circumstances, 
if  the  employes  of  the  company  in  charge  of 
the  train  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  the  child  in  time  to 
avoid  injuring  her,  and  failed  to  do  so,  the 
company  was  liable ;  and  whether  they  were 
using  such  care  waS  a  question  of  fact  for 
the  jury.  Frick  v.  St.  Louis,  Kansas  City 
and  Northern  R'y  Co.,  75  Mo.,  595,  1883;  8 
Amer.  &  Eng.  R.  R.  Cases,  280. 

881.  Switch  track.  Where  a  railroad 
company  constructed  a  switch  track,  six 
hundred  and  sixty-Bev,en  feet  in  length,  on 
its  own  land,  near  a  small  village,  making 
part  of  the  grade  at  the  rate  of  eighty  feet 
to  the  mile,  and  afterward,  for  several  years, 
operated  its  road  and  switch  track,  and 
placed  a  flat-car  on  the  switch  track  and 
grade,  and  properly  fastened  the  same  with 
an  ordinary  hand-brake,  and  on  the  next 
day  a  small- boy,  nearly  iive  yekrs  old,  went 
to  said  car,  without  any  right  or  authority 
so  to  do,  and  without  the  knowledge  of  the 
company,  and  not  accompanied  by  any  per- 
son, and  climbed  upon  said  car  and  unfast- 
ened the  brake,  and  the  car  then,  by  its  own 
weight,,  moved  down  the  grade,  and  the  boy 
either  jumped  off  or  fell  off,  in  front  of  the 
car;  and  was  run  over  by  the  car  and  killed, 
held,  that  the  company  was  not  guilty  of 
any  negligence,  nor  liable  for  damages  on 
account  of  the  boy's  death.  Central  Branch 
Union  Pacific  B.  B.  Co.  v.  Henigh,  33  Kans., 
347.    1880. 

382.  Trespassers;  Except  at  public  cross- 
ings, where  the  public  has  a  right  of  way,  a 
railway  company  has  the  exclusive  right  to 
its  track,  and  It  owes  no  duty  to  the  father 
of  a  child  of  tender  years  trespassing  there- 
on, nor  to  the  child  itself.  Cauley  v.  Pitts- 
burgh, Cineinnati  and  St.  Louis  Ry^  Co.,  95 
Pa.  St.,  398,  1880;  3  Amer.  &  Eng.  R.  R. 
Cases,  4. 

383.  —  An  eight;year-old  boy  trespassing 


upon  the  premises  of  a  railway  company 
got  on  the  step  of  the  engine,  and  was  br- 
dfered  off  by  the  fireman,  and  as  he  jumped 
off  he  fell.  The  engine  -rt^as  started  at  that 
moment,  and  the  tender  passed  over  his  leg. 
He  was  a  boy  of  moi'e  than  average  intelli- 
gence, and  had  been  warned  against  going 
on  the  premises  or  riding  on  the  engine. 
Held,  that  the  company  could  not  be  held 
liable  for  the  injury  without  showing  that' 
the  engine-driver,  or  other  employes  of  the' 
company  in  charge  of  the  engine,  knew' 
that  the  child  was  in  the  way,  or  that  they 
had  been  reckless  or  negligent  in  the  man- 
agement of  the  engine,  or  could  have  antici- 
pated the  injury.  Chicago  and  Northwest^^ 
em  R'y  Co.  v.  Smithy  46  Mich.,  504;  1881 ;  4 
Amer.  &  Eng.  R.  R.  Cases,  535. 

384.  —  A  railway  company  is  responsible 
for  an  injury  to  a  child  trespassing  on  its 
track,  where  the  injury  might  have  been 
prevented  had  the  employes  of  the  company 
used  ordinary  care  in  keeping  an  outlook. 
TeoMS  and  Pacific  R'y  Co.  v.  O'Donnell,  58 
Tex.,  37.     1882.  -       .     -       , 

385.  Verdict.  Where  the  repugnancy  be- 
tween answers  to  interrogatories  and  the 
general  verdict  is  not  such  that  it  could  not 
have  been  removed  by  evidence  properly  ad- 
missible under  the  issues  in  the  cause,  it  ia^ 
not  available  to  defeat  the  general  verdict,'- 
even  though  all  the  facts  necessary  to  justify, 
the  rendition  of  a  judgment  on^  such  genex'al. 
verdict  do  not  appear  in  the  special  find- 
ings. The  special  findings,  in  case  of  the 
killing  of  a  child,  examined.  Indianapolis 
and  Vineennes  B.  R.  Co.  v.  McCaffrey,  63 
Ind.,  552.     1878. 

386.  —  inconsistent  findings.  While  de- 
fendant's train  was  running  at  an  unlawful 
speed  within  the  limits  of  a  city,  a  boy  nearly 
ten  years  of  age  attempted  to  cross  the  track 
in  front  of  it,  and,  in  attempting  to  do  so, 
was  killed.  The  jury  found  that  he  was  in  a 
position  to  see  the  train  before  he  ran  upoii 
the  track,  and  that  he  had  sufficient  intellii 
gence  to  know  the  danger  he  was  incurring , 
but  also  found  that,  in  the  circumstances  of 
the  case,  he  could  not  have  avoided  the  in- 
jury by  the  exercise  of  ordinary  care.  There 
was  no  evidence  tending  to  show  any  neces- 
'sity  for  his  crossing  before  the  train  should 

Held,   that   the  findings    are  incon> 
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sistent,  and  a  judgment  against  the  defend- 
ant must  be  reversed  for  a  new  trial.  Haas 
v.  Chicagp  and  Northwestern  Ky  Co.,  41 
Wis.,  44.     1876. 

387.  Walking  on  bridge.  When  a  child, 
who  was  walking  upon  a  railroad  bridge, 
fell  therefrom  as  a  train  was  passing  over,  it 
was  held,  in  an  action  against  the  company 
by  his  administratrix,  that  it  was  not  neces- 
sary for  plaintiff  to  prove  tliat  the  child  was 
struck  by  the  train  to  enable  her  to  recover, 
but  that  the  defendant  was  liable  if  the  fall 
was  occasioned  by  the  negligent  acts  of  its 
eraployes,  in  the  absence  of  negligence  on 
the  part  of  child.  McMillan  v.  Burlington 
and  Mo.  River  R.  R.  Co.,  46  la.,  231,  1877 ; 
16  Amer.  R'y  Rep.,  339. 

VI.   Injuries  causing  death. 

[See  title  Ihjubies  Cadsiko  Death.] 

VII.  Damages. 

[For  further  decisions  in  relation  to  damages,  see  the 
other  subdivisions  of  this  title.    Also  title  Dau- 

ASES,] 

,  388.  Medical  expenses.  The  plaintiff  sued 
as  the  administratrix  of  her  late  husband, 
ijrho,  while  crossing  the  defendant's  railway 
^t  a  level  crossing,  was,  through  the  negli- 
gence of  the  defendant,  run  over  by  an  en- 
gine and  sustained  personal  injuries,  which 
prevented  him  from  following  his  occupa- 
tion and  earning  wages,  and  caused  him  to 
Incur  expenses  for  medical  attendance  and 
nursing,  whereby  his  personal  estate  was  di- 
minished in  value;  held,  that  the  plaintiff 
could  not  sue  in  respect  to  damage  to  the  in- 
testate's estate  arising,  as  above  mentioned, 
from  the  tortious  injury  to  the  intestate's 
person,  and  that  the  action  was  therefore 
iiQt  maintainable.  Pulling  v.  Ch-eat  Eastern 
R'y  Co.,  Law  Reports,  9  Queen's  Bench  Di- 
jrision,  110,  1882;  6  Amer.  &  Eng.  R.  R. 
Cases,  438. 

,  3S9.  PunitlTB  damages.  In  an  action 
against  a  railway  company  to  recover  dam- 
ages for  personal  injuries  caused  by  the  fail- 
ure and  neglect  to  keep  in  proper  repair  a 
bridge  over  a  public  hiighway,  the  plaintiff 
jmay  recover  exemplai-y  or  punitive  dam- 
ages, if  the  negligence  was  gross;  and  the 


degree  of  negligence  is  a  question  for  the 
jury,  under  proper  instructions  from  the 
court.  South  and  North  Ala.  R.  £.  Co.  v. 
McLendon,  63  Ala.,  366.     1878. 

VIII.   Defects  in  koadwat,  machin- 

EET,  ETC. 

380.  Pitfalls.  The  plaintiff,  while  crossing 
the  private  grounds  of  a  railway  company, 
fell  into '  an  unprotected  pit  between  the 
tracks  and  was  injured.  At  most  there  was 
only  a  license  by  the  company  to  cross  and 
no  invitation.  Held,  that  the  company  was 
not  liable.  Morgan  v.  Pennsylvania  R.  R, 
Co.,  10  Blatchford  (TJ.  S.  C.  C),  289.    1881. 

IX.  Depot  grounds. 

391.  Contributory  negligence.  Where  a 
railroad  right  of  way  passes  over  ground 
not  used  by  any  person,  save  employes  of  the 
company,  and  an  engineer,  driving  an  engine 
along  the  tracks  of  the  company,  had  no 
reason,  under  the  circumstances,  to  appre- 
hend the  presence  of  the  plaintiff  or  any 
other  person  upon  such  track,  a  failure  on 
his  part  to  take  precautions  to  discover  such- 
presence  is  not  negligence  on  the  part  of  the 
company.  Illinois  Central  R.  R,  Co.  v. 
Frelka,  9  Bradvvell  (III,),  605.     1S81. 

333.  License  to  pass.  Where  a  street, 
running  north  and  south,  extended  south- 
ward only  to- the  northern  line  of  the  grounds, 
of  a  railway  company,  and  there  was  no  ac- 
cess to  it  from  the  south  except  across  tliose 
grounds,  and  both  the  enjployes  of  the  cota.- 
pany  and  the  public  generally  had  been  in 
the  habit  of  crossing  such  grounds  to  and 
from  such  street,  with  the  knowledge  of  the 
company,  and  withoi^t  objection  made,  held, 
in  an  action  against  the  company  for  in- 
juries sustained  by  one  while  so  passing  qve? 
the  defendant's  track,  that  the  facts-showed 
an  implied  license  on  the  part  of  the  com' 
pany  to  all  persons  to  pass  over  that  portion, 
of  its  grounds,  and  that  it  was  not  necessary, 
in  order  to  a  recovery,  that  the  plaintiff 
should  show  defendant  guilty,  of  gross  negr 
ligence.  Delaney  v.  Milwaukee  and  St.  Paid 
iJ'2/  aQ.,-83  Wis.,  67.     1873. 

393.  Public  use.  Depot  grounds  and  pasr 
senger  houses  ave  quasi  public,  and  a  person 
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going  to  sucti  Jiouses  and  passing  over  such 
depot  grounds  in  a  proper  manner  is  not  a 
trespasser ;  but  where  persons  go'  upon  or 
pass  over  the  grounds  connected  with  rail- 
road depots,  they  are  presumed  to  know 
that  the  place  is  dangerous;  and  hence  are 
required  to  use  care  and  prudence  commen- 
surate with  the  known  danger  of  the  place. 
Illinois  Central  B.  R.  Co.  v.  Hammer,  73 
111.,  347.    1874. 

894.  Unloading  cars.  Where  a  person 
was  engaged  in  unloading  coal  from  a  car 
upon  a  side-track  of  a  railroad,  by  dii-ection 
of  an  agent  of  the  company,  and  while  thus 
engaged  was  thrown  from  the  car  by  reason 
of  other  cars  being  violently  pushed  against 
it  by  a  locomotive  in  cliarge  of  the  servants 
of  the  company,  whereby  he  was  injured,  it 
was  held  not  to  have  been  the  duty  of  such 
person  to  be  on  the  constant  watch  fcfr  ap- 
proaching trains  on  the  side-track,  but  the 
law  would  impose  upon  the  company  the 
duty  to  use  all  necessary  precaution,  and  to 
give  proper  signals  to  warn  of  danger.  ,  Il- 
linois Central  B.  B.  Co.  v.  ShuUz,  64  111., 
172.    1873. 

395.  —  At  the  defendant's  station  at  C.  it 
was  the  habit  to  unload  coal  wagons  by 
shunting  them  and  tipping  the  coal  into 
cells;  it  was  also  the  practice  of  the  con- 
signees of  the  coal,  or  their  servants,  to 
assist  in  the  unloading,  and  for  that  pur- 
pose to  go  along  a  flagged  path  by  the  side 
of  the  wagons.  The  plaintiff  was  consignee 
of  a  coal  wagon,  which  could  not  be  un- 
loaded in  the  usual  way  on  account  of  all 
the  cells  being  occupied.-  With  the  permis- 
sion of  the  station-master,  he  went  to  his 
wagon,  which  was  shunted  in  the  usual 
place,  took  some  coal  from  the  top  of  the 
wagon,  and  descended  on  the  flagged  path. 
The  flag  he  stepped  on  gave  way,  and  he 
fell  into  one  of  the  cells  and  was  injured. 
Beld,  that,  although  not  getting  his  coal  in 
the  usual  mode,  the  plaintiff  was  not  a  mere 
licensee,  but  was  engaged,  with  the  consent 
and  invitation  of  the  defendant,  in  a  trans- 
action of  common  interest  to  both  parties, 
and  was,  therefore,  entitled  to  require  that 
the  defendant's  premises  should  be  in  a  rea- 
sonably secure  condition.  Solmes  v.  North 
Eastern  R'y  Co.,  Law  Reports,  4  Exchequer 
Cases,  254.    1869. 


398.  —  liahility  of  persons  negligently 
moving  cars.  It  is  negligence  for  persons 
engaged  in  loading  cars  on  a  railroad  track 
to  put  a  car  in  motion  without  making  any 
provision  for  stopping  it,  or  examining  to 
see  whether  the  brakes  are  in  order,  or  ex- 
amining to  see  whether  any  person  is  on  or 
about  other  cars  on  the  same  track  with 
which  the  one  put  in  motion  will  necessa- 
rily collide,  and  if  injury  results  to  one  re-« 
pairing  cars  who  is  guilty  of  no  negligencei 
himself,  the  parties  putting  the  car  in  mo- 
tion will  be  liable.  Noble  v.  Cunningham,. 
74  111.,  51.     1874. 

X.  Evidence. 

[See  ante,  p.  703  of  this  title,  subdivision  IV,  NegK- 
genoe.] 

397.  Age  of  plaintiff;  child.  Evidence  of 
the  age  of  the  plaintiff  is  admissible  to  show 
that  he  exercised  such  care  as  was  reason- 
ably to  be  expected  of  him.  Elhins  v.  Bos- 
ton and  Albany  B.  B.  Co.  115  Mass.,  190,' 
1874;  7  Amer.  R'y  Rep.,  456. 

398.  Burden  of  proof.  Where  a  person 
has  been  killed  at  a  railway  crossing  and 
there  are  no  witnesses  of  the  accident,  to 
authorize  a  recovery  against  the  company 
the  circumstances  must  be  such  as  to  show; 
that  the  deceased  exercised  proper  care  for 
his  own  safety.  Where  the  circumstances 
point  just  as  much  to  negligence  on  his  parti 
as  to  its  absence,  or  point  in  neither  direc- 
tion, a  recovery  cannot  be  had  against  the 
railroad  company.  Cordell  v.  New  York 
Central  and  Hudson  River  B.  B.  Co.,  75  IT. 
Y.,  330.  1878.  See,  also,  iVilloughby  V.  Chi- 
cago and  Northwestern  R.  R.  Co.,  37  la.,, 
438.    1873. 

899.  —  The  burden  of  showing  itself  free 
from  fault  is  not  thrown  upon  a  railway 
company  by  the  statute,  in  case  of  a  tres^ 
passer  being  injured.  Rule  applied  to  a 
small  boy  killed  in  jumping  on  the  platforni 
of  a  passing  train.  Sommers  v.  Miss,  and 
Tenn.  R.  B.  Co.,  7  Lea  (Tenn.),  201.     188i; 

400.  City  ordinances.  A  city  ordinance 
limiting  the  speed  of  trains  in  one  part  of  a 
city  is  not  admissible  to  show  negligence  in 
the  operation  of  trains  in  another  part  of  the 
city.  CdlUgan  v.  N  Y.  Central  and  Hudson 
Biver  B.  R.  Co.,  59  N.  Y.,  651.     1874.  ' 
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401.  Competency.  In  an  action  against  a 
railway  company  to  recovei'  damages  for 
killing  plaintiff's  testatot  while  riding  on  the 
track,  on  horseback,  the  defendant  cannot 
be  allowed  to  prove  "  that  there  was  danger 
io  employes  on  the  train  in  running  over 
stock,"  nor  that  other  persons  had  been  noti- 
fied not  to  travel  on  the  track.     Tanner  v. 

■tiOuisville  and  Nashville  R.  R.  Co.,  60  Ala., 
621.     1877. 

402.  Crossings.  It  is  competent  for  a 
witness  to  testify  that  very  near  the  cross- 
ing a  train  was  going  at  a  high  rate  of  speed 
■«Fithout  giving'  signals;  and  it  is  then  a  ques- 
tion for  the  jury  to  determine  whfether  the 
facts  constituted  negligence.  Black  v.  Bur- 
lington, Cedar  Rapids  and  Minnesota  R'y 
Go.,  ,38  la.,  515.     1874. 

403.  —  In  actions  of  this  character,  it  is 
incumbent  on  the  plaintiff  to  make  out  a 
prima  facie  case  in  his  favor,  showing  that 
the  damages  claimed  by  him  resulted  from 
the  negligence  of  the  defendant.  Behrensv. 
Kansas  Pacific  R'y  Co.,  5  Colo.,  400,  1880;  8 
Amei'.  &  Eng.  R.  R.  Cases,  184. 

404.  —  The  declaration  alleged  that  the 
company  neglected  to  keep  the  crossing  in 
repair,  there  being  no  averment  that  the 
condition  of  the  crossing  contributed  to  the 
injury,  but  the  gravamen  of  the  action  was 
the  neglect  to  give  the  statutory  signal  or 
warning  before  reaching  the  crossing,  and 
neglect  in  not  slackening  the  speed  of  the 
train ;  held,  that  evidence  of  the  condition  of 
the  crossing  was  not  admissible.  Toledo, 
Wabash  and  Western  R'y  Co.  v.  Jones,  76 
in.,  311.     1875. 

405.  —  There  is  no  general  duty  on  rail- 
way companies  to  place  watchmen  at  public 
footways  crossing  the  railway  on  a  level; 
but  it-  depends  upon  the  circumstances  of 
each  case  whether  the  omission  of  such  a 
precaution  amounts  to  negligence  on  the 
part  of  the  company.  A  railway  was  crossed 
by  a  public  footway  on  a  level,  and  was  pro- 
tected by  gates  on  each  side  of  the  line,  and 
caution  boards  were  placed  near  the  gates. 
The  view  of  the  line  from  one  of  the  gates 
was  obstructed  by  the  pier  of  a  railway 
"bridge  crossing  the  line ;  but  on  the  level  of 

the  line  it  could  be  seen  for  three  hundred 

t 

yards  each  way.    A  woman  approaching  the 

line  by  that  gate  was  detained  by  a  luggage 


train  on  her  side,  and,  immediately  on  its 
having  passed,  crossed  the  line,  and  was  run' 
down  and  killed  by  a  train  coming  along  the 
other  line  of  rails.  There  was  no  evidence  of 
negligence  in  the  mode  of  running  the 
trains.  Held,  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  company,  but 
that  there  was  evidence  of  negligence  on  the 
part  of  the  deceased.  Stubley  v.  London  and 
North  Western  R'y  Co.,  Law  Reports,  1  Ex- 
chequer Cases,  13.     1865. 

408.  Darkness.  The  action  being  for  neg- 
ligence in  causing  the  death  of  plaintiff's 
intestate,  by  running  an  engine  over  him  at 
a  street  crossing,  the  accident  having' hap- 
pened in  the  dark,  immediately  after  another 
train,  with  a  bright  head-light,  had  passed 
the  crossing,  held,  it  was  proper,  under  the 
circumstances,  to  admit  evidence  how  long 
the  eye  requires,  after  looking  at  a  brilliant 
light,  to  recover  its  natural  power  of  sight. 
Shaber  v.  St.  Paul,  Minneapolis  and  Mani- 
toba R'y  Co.,  38  Minn.,  103,  1881;  2  Amer. 
&  Eng.  R.  R.  Cases,  185. 

407.  Failure  of  proof.  A  railway  com- 
pany held  not  to  be  liable  for  the  injury  to 
the  deceased,  wberethere  was  no  evidence 
to  show  how  she  came  to  her  death,  except- 
ing that  she  must  in  some  way  have  been 
struck  by  a  passing  train.  Northern  Central 
Iffy  Co.  V.  Statp.,  54  Md.,  113, 1880;  6  Amer.' 
&  Eng.  R.  R.  Cases,  66. 

408.  —  The  evidence  held  insufficient  to 
sustain  a  verdict  against  a  railway  company 
for  a  personal  injury.  Cfdcago,  Burlington 
and  Quincy  R.  R.  Co.  v.  Rosenfeld,  70  111., 
273,  1878 ;  Donaldson  v.  Milwaukee  and  St. 
Paul  R'y  Co.,  21  Minn.,  293,  1875;  30  Amer. 
R'y  Rep.,  15. 

409.  —  An  action  in  the  name  of  the 
state  was  brought  against  a  railroad  com- 
pany to  recover  damages  for  a  death  alleged 
to  have  been  caused  by  the  negligence  of  the 
defendant.  The  deceased  was  found  under 
the  cars  of  the  defendant  mortally  wounded. 
There  was  no  testimony  showing  in  what 
manner  he  got  under  the  cai^s.  Whether  he 
was  attempting  to  get  on  them  while  iii 
motion,  or  fell  while  attempting  to  cross  the 
track,  was  not  explained  by  the  evidence. 
The  cars  were  on  a  siding,  and  going  at  the 
rate  of  one  mile  an  hour.  Held,  that  thd 
jury  were  properly  instructed  that,  "under 


INJURIES  TO  PERSONS  ON  THE  TRACK. 


791 


Evidence. 


file  pleadings  and  evidence  in  tbe  cause,  the 
■plaintiff  was' not  entitled  to  recover.''  State 
■V.  Baltimore  and  Ohio  M.  R.  Co.,  58  Md., 
'331,  1881;  10  Amer.  &  Eng.  R.  R.  Cases,  723. 
410.  Failure  to  use  employes  as  wit- 
nesses. At  the  trial  of  an  action  against  a 
railway  company  for  personal  injuries  occa- 
.sioned  to  the  plaintiff's  intestate,  he  being 
'struck  by  an  engine,  if  the  plaintiff  fails  to 
sustain  the  burden  of  proving  "negligence  on 
the  part  of  the  defendant,  no  inference  can 
be  drawn,  adverse  to  the  defendant^  from 
the  fact  that  the  engine-driver  and  fireman 
who  were  in  charge  of  the  engine  at  the 
'  time  of  the  accident  were  in  court,  and  were 
'not  called  as  witpesses  by  the  defendant. 
'  Tully  V.  Fitchburg  R.  R.  Co.,  134  Mass.,  499. 
'  1883. 

■  411.  Habit  of  deceased.  Evidence  that, 
on  former  occasions,  the  deceased  attempted 

■  to  get  upon  moving  trains  is  incompetent. 
Peoria  and  Pekin  Union  Ry  Co.  v.  Clayberg, 
107111.,  C44.    1883. 

413.  Non-suit.  The  plaintiffs  evidence 
tending  to  show  negligence  on  defendant's 
part,  and  not  conclusively  showing  any  con- 
tributory negligence  on  his  own  part,  the 

'court  erred  in  directing  a  non-suit.     Gower 

,  V.  Chicago,  Milwaukee  and  St  Paid  Ry  Co., 
,  ;45  Wis.,  182.    1878. 

413.  Opinions.  In  an  action  against  a 
railway  company  for  the  negligent  killing 
•of  a  child  upon  the  track,  it  was  held  proper 
for  the  engine-driver,  when  asked  why  he 

'  did  not  see  the  child,  to  testify  that  the  child 
could  not  possibly  be  on  the  track  without 

',  his  seeing  it,  unless  it  got  on  from  the  ditch 
on  the  left-hand  side  of  the  engine.  This 
was  a  matter  of  knowledge  and  not  of  opin- 
ion.'  Marcott  V.  Marquette,  Houghton  and 
Ontonagon  R.  R.'  Co.,  49  Mich.,  99,  1883; 

j8  Amer.  &  Eng.  R.  R.  Casfes,  306. 

414. , —  The  engineer,  in    charge    of  the 

.  train  at  the  time  the  accident  happened, 
cannot  be  allowed  to  testify  that  he  used 

."all  the  means  he  had  to  stop  the  train,'' 

,but  should  state  what  means  he  did  use.  So, 
he  cannot  be  asked  "whether  the  ground 

,and  bearing  of  the  road-bed  were  such  as 
■would  have  permitted  the  deceased  to  escape 
injury  by  the  locomotive  and  cars,  but  for 
his  own  conduct,"  etc.    Tanner  v.  Louisville 

'and  Nashville  R.  R.  Co.,  60  Ala.,  631.     1877. 


415.  Presumption  of  negrligence.  Where 
a  train  of  cars  and  a  wagon  collide  at  a  i-ail- 
road  crossing  at  which,  owing  to  a  high 
bank  and  a  curve  in  the  road,  the  locomotive 
could  not  be  seen  or  heard  by  the  driver  of 
the  wagon  until  within  ten  seconds  in  time 
and  three  hundred  feet  in  distance,  the  jury 
are  not  bound  to  infer  from  the  presence  of 
the  wagon  on  the  track  at  the  time  of  the 
collision  that  the  driver  did  not,. in  the  ab- 
sence of  the  usual  signal  by  the  bell,  use 
proper  care.  Rickey  v.  Mo.  Pacific  Ry  Co., 
7  Mo.  App.,  150.     187&. 

416.  —  In  such  a  case  negligence  wiU  not 
be  presumed  on  either  side ;  and  where  the 
driver  is  killed  by  the  collision,  the  plaintiff 
is  not  bound  to  establish  affirmatively,  by 
the  evidence  of  eye-witnesses,  that  t^e  de- 
ceased did  not  by  his  negligence  contribute 
to  the  injury.    lb. 

417.  Presumption  that  track  is  clear'. 
The  servants  of  a  railway  eotapany  operat- 
ing its  trains  in  the  counjary  at  night  have  a 
right  to  assume  thadi  the  track  is  clear,  and 
are  undfer  no  obligations  to  provide  for  the 
safety  pf  persons  who  may  be  thereon. 
Even  if  they  know  the  track  is  used  as  a 
foot-path,  this  will  not  exonerate  any  one 
using  it  from  the  duty  of  taking  proper  care 
to  avoid  injury.  Yarnall  v.  St.  Louis,  Kan- 
sas City  and  Northern  R'y  Co.,  75  Mo.,  575, 
1883;  10  Amer.  &  Eng.  R.  R.  Cases,  72(6. 

418.  Kate  of  speed.  Where  the  question 
of  the  speed  of  the  train  is  involved,  opinions 
of  witnesses  may  be  received  as  to  that  fact. 
Chicag(\,  Burlington  and  Quiney  R.  ti.  Co. 
V.  Johnson,  103  111.,  513,  1883;  8  Amer.  & 
Eng.  R.  R.  Cases,  335. 

419.  —  On.  the  question  at  what  speed 
an  engineer  drove  a  railway  train  at  a  cer- 
tain time  and  place,  evidence  of  the  speed 
at  which  he  drove  the  same  train  at  the 
same'plaoS  on  other  days  may  be  admitted. 
Whether  such  evidence  should  be  excluded 
for  remoteness  of  time  or  place  is  a  question 
of  fact.  State  v.  Boston  and  Maine  R.  R. 
Co.,  58  N.  H.,  410.     1878. 

420.  —  Testimony  showing  how  far  a  train 
of  cars  ran  after  striking  a  person  is  compe- 
tent evidence  in  a  suit  against  the  railroad 
company  to  recover  damages  for  causing  the 
death  of  the  person  struck,-  as  tending  to 
show  the  train  was  running  at  a  greater 
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speed  than  allowed  by  ordinance  of  the  city 
in  which  the  accident  occurred,  and  also 
that  the  train  was  not  under  proper  control. 
Pennsylvania  Co.  v.  Conlan,  101  111.,  93, 1881 ; 
6  Amer.  &  Eng.  R.  R.  Cases,  243. 

421.  Signals.  While,  in  actions  for  inju- 
ries from  trains  at  crossings,  testimony  that 
the  witnesses  did  not  hear  a  signal  given  by 
blowing  the  whistle  is  not,  as  a  rule,  so  con- 
clusive as  testimony  of  the  same  number  of 
witnesses  that  they  did  hear  it,  yet  tliis  rule 
may  be  greatly  modified  by  the  character 
and  interest  of  the  w'itiiesses,  their  means  of 
knowledge  and  manner  of  testifying,  and 
other  circumstances ;  and  in  a  particular  case, 
held  that  there  was  no  such  preponderance 
of  evidence  against  the  special  finding  of  the 
jury  on  that  question  as  will  warrant  a  re- 
versal of  the  judgment.  Urbanek  v.  Chi- 
cago, Milwaukee  and  St.  Paul  R'y  Co.,  47 
Wis.,  59,  1879;  21  Amer.  R'y  Rep.,  58;  Mlert 
V.  Green  Bay  and  Minnesota  P.  P.  Co.,  48 
"Wis.,  606,  1879. 

422.  —  It  is  not  the  law  that  the  jury 
should  give  more  weight  to  testimony  as  to 
signals  not  being  given  than  to  affirmative 
testimony  that  tlie  signals  were  given.  It 
seems  that  the  rule  would  be  to  the  contrary. 
Chicago  and  Alton  P.  P.  Co.  v.  Robinson, 
106  111.,  142.     1883. 

423.  —  The  only  evidence  of  the  failure 
to  ring  tbe  bell  was  the  testimony  of  the 
plaintiff  that  he  did  not  hear  it,  and  proof 
of  the  fact  that  the  engineer  appealed  to  an- 
other employe  to  say  if  the  bell  was  not 
rung,  when  he  learned  that  it  had  been 
claimed  that  it  had  not  been  rung.  Held 
sufficient  to  be  submitted  to  the  jury. 
Sutherland  v.  N.  Y.  Central  and  Hudson 
Piver  P.  P.  Co.,  41  N.  Y.  Superior  Ct.,  17. 
1876. 

424.  Trespasser.  Where  a  person  walk- 
ing upon  a  railway  track  was  kiUed  by  a 
train,  in  an  action  for  damages,  evidence 
tending  to  show  whether  or  not  the  deceased 
was  a  trespasser  upon  the  track  was  prop- 
erly admitted,  to  aid  the  jury  in  determin- 
ing the  measure  of  care  required  by  defend- 
ant, and  the  ultimate  fact  of  negligence. 
Murphy  v.  Chicago,  PocJc  Island  and  Pacific 
P.  P.  Co.,  38  la.,  539.     1874. 

425.  Verdict  of  coroner's  jury.  The  fact 
that  the  jury  of  inquest  had  found  a  verdict 


in  the  case  is  also  inadmissible.     Central  'R, 
P.  Co.  V.  Moore,  61  Ga.,  151.     1878. 

426.  Wealth  of  parties.  The  fact  that 
the  widow  who  sues  for  the  killing  of  her 
husband  worked  in  the  field  for  a  livelihood 
after  his  death  is  immaterial  and  irrelevant 
to  the  issue  on  trial,  and  should  not,  there- 
fore, go  to  the  jury  as  evidence.  Central 
P.  P.  Co.  V.  Moore,  61  Ga.,  151.     1878. 

"■    XI.  Feightened  teams. 

[See  title  Frightened  ■  Teaus.] 

427.  Contributory    negligence.    The 

plaintiff's  intestate  was  riding  upon  a  load 
of  hay,  near  to  and  on  a  line  diagonal  with 
the  railroad  track,  upon  a  down  grade.  The 
team,  which  was  driven  by  another  person, 
became  frightened  by  a  train  coming  from 
behind,  and  at  the  foot  of  the  gi-ade  sprang 
across  the  track ;  the  wagon  was  struck  by 
the  train  and  the  plaintiff's  intestate  killed. 
Held,  that  the  question  of  his  contributory 
negligence  was  propei-Iy  left  to  the  jury, 
and  that  a  verdict  in  favor  of  the  plaintiff 
would  not  be  set  aside.  Massoth  v.  Delaware: 
and  Hudson  Canal  Co:,  6  Hun  (N.  Y.),  314, 
1876;  Same  v.  Same,  64  N.  Y.,  524,  1876. 

428.  —  The  act  of  leaving  a  span  of 
horses  unhitched  in  close  proximity  to  a 
railroad,  at  a  time  when  the  train  usually 
comes  along,  is  negligence,  and  if  the  owner 
after'walrds,  when  the  train  arrives,  and 
when  the  horses  have  moved  to  the  track, 
attempts  to  rescue  them  and  is  injured,  he 
is  guilty  of  additional  negligence,  which 
proximately  contributes  to  his  injury,  and 
he  cannot  recover  damages.  Deville  v. 
Southern  Pacific  P.  P.  Co.,  -SO  Gal.,  383, 
1875;  12  Amer.  R'y  Rep.,  180. 

429.  Hand-car.  Where  it  appeared  in 
evidence  that  the  public  highway  was  ren- 
dered unsafe  for  travel  by  reason  of  a  ditch 
dug  across  it  by  the  company,  and  plaintiff 
drove  up  to  a  crossing  on  the  depot  grounds 
of  defendant,  near  which  lay  a  hand-car 
bottom  upwards,  and  another  car,  loaded 
with  wood,  extended  partly  over  the  cross- 
ing, but  leaving  sufficient  room  to  pass,  and 
plaintfff's  horse  shied  at  these  cars,  where- 
by plaintiff  was  thrown  from  his  buggy  and 
injured,  it  was  held  that  the  company  was 
not  guilty  of  negligence  in  such  an  arrange- 
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ment  of  its  cars,  and  that  a  motion  for  a 
non-suit  should  have  heen  sustained,  or  the 
jury  directed  to  find  a  verdict  for  the  com- 
pany. Atchison  and  Nebraska  R.  R.  Co. 
V.  Loree,  4  Neb.,  446.     1876. 

430.  Pleading.  A  petition  charged  that 
in  attempting  to  cross  a  railroad  track,  on 
depot  grounds  of  defendant,  the  horse  which 
plaintiflE  was  driving  became  frightened  at 
"  an  arrangement  and  scai'ecrow,  caused  by 
the  placing  of  cars  and  other  implements" 
near  the,  crossing  in  such  a  manner  as  to 
present  "  a  horrid  and  frightful  appearance, " 
whereby  plaintiiBE  was  thrown  from  his 
"buggy  and  injured.      Held,  that  the  facts 

stated  were  insufficient  to  constitute  a  cause 
of  action  against  the  company.      lb. 

431.  Signals.  Plaintiff  was  driving  in  a 
buggy  upon  a  highway  crossed 'by  defend- i 
ant's  track.  She  was  accustomed  to  drive, 
and  l^ad  -a  steady  horse.  ,  She  approached, 
the  track  with  great  caution,  looking  and 
listening  for  a  train;  a  train  approached 
without  giving  the  statutory  warnings ;  in 
consequence  of  obstriuctions  plaintiff  did  not 
see  its  approach  until  she  was  within  ihree; 
rods  of  tlie  crossing;  she  could  not  turn 
around,  her  horse  became  frightened,  she 
backed  it  about  three  rods,  and  at  a  loud 
blast  of  the  whistle  given  at  the  crossing  it 
turned  around  and  she  was  thrown  from  the 
buggy  and  injured.  Held,  that  the  jury 
were  authorized  to  find  that,  if  the  warning 
had  been  given,  she  could  and  would  have 
stopped  in  time  to  escape  danger,  and  that 
because  it  was  not  given  she  was  lured  on, 
without  any  fault  on  her  part,  to  a  place  of 
danger,  and  that  these  facts  authorized  a 
verdict  in  her  favor.  VoaJc  v.  Northern 
Central  R'y  Co.,  75  N.  T.,  320.     1878. 

432.  —  If  a  traveler  upon  a  highway 
crossing  is  free  from  fault,  and  does  not 
hear  au  apprpaching  train,  and  the  railway 
company  is  guilty  of  negligence  in  not  giv- 
ing the  proper  signals,  it  cannot  escape  re- 
sponsibility because  the  horse  of  the  traveler, 
friglitened  by  the  rapid  approach  of '  the  en- 
gine, suddenly  starts  forWard,  and,  gefting 
beyond  control,  draws  the  wagon  on  to  the 
track  and  so  exposes  the  traveler  to  injury. 
Cbsgrcme  v.  New  YorTc  Central  and  Hudson 
'River  R.  R.  Co.,  87  N.  Y.,  88,  1881 ;  6  Amer. 
&Eng.R.R.  Cases,  35. 


XII.  General  mattees. 

433.  Change  vt  statute.  The  rights  of  the 
party  injured  in  this  case  were  determined 
by  the  statute  in  fdrce  at  the  time  he  re- 
ceived his  injuries,  and  he  can  derive  no 
advantage  from  a  subsequent  statute  en- 
acted before  the  commencement  of  his 
action,  enlarging  the  liability  of  the  railway 
company.  Payne  v.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.,  44  la.,  286.     1876. 

431.  Indictmeiit  of  employe ;  acpiittal. 
The  indictment  and  acquittal  of  the  engine- 
driver,  for  the  neglect  causihg'the  death  of 
the  injured  party,  is  no  defense  to  a  civil 
action  for  damages.  Ham  v.  Grand  Trunk 
Ky  Co.,  11  Upper  Canada  (Common  Pleas), 
86.     1861. 

435.  Injury  received  in  saving  life  of  an 
infant.  The  facts  and  evidence  considered 
in  which  a  railway  company  was  held  liable 
for  an  injury  received  by  a  person  in  en- 
deavoring to  save  the  life  of  a  little  child 
upon  the  track.  Schwier  v.  N.  Y.  Central 
and  Hudson  River  R.  R.  Co.,  90  N.  Y.,  558. 
1883. 

436.  Lookout.  A  railroad  trthipatiy  will 
not  be  liable  for  a  failure  to  comply  with  the 
requirements  of  the  statute  when  a  persoa 
appea^rs  upon  the  road,  if,  after  such  person 
could  have  been  seen  by  the  lookout,  a  com- 
pliance was  impossible.  East  Tenn.  arid'Va, 
R.  R.  Co.  V.  Swaney,  5  Lea  (Tenn.),  119. 
1880. 

437.  Owner  of  lire  stock  assisting  to  un- 
load his  property.  The  plaintiff  sent  a 
heifer  (which  was  put  into  a  horse-box)  by 
defendant's  railway  to  P.  station.  On  the 
arrival  of  the  train  at  the  station,  them 
being  only  one  porter  available  to  shunt  the 
horse-box  to  the  siding,  from  which  alone  the 
heifer  could  be  delivered  to  the  plaintiff,  he 
was  allowed,  in  order  to  save  delay,  to  assist 
in  shunting  the  horse-bOx,  and  while  he  was 
so  assisting  he  was  run  against  and  injured 
by  a  train  which  was  negligently  allowed  to 
come  out  of  the  siding.  There  was  evidence 
from  which  the  jury  might  find  that  the 
plaintiff  was  assisting  in  the  shunting  with 
the  assent  of  the  station-master.  Held, 
that  the  plaintiff  was  not  a  mere  volunteer 
assisting  the  defendant's  servants,  but  was 
on  the  defendant's  premifeBs  with' its  consent 
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for  the  purpose  of  expediting  the  delivery  of 
his  heifer ;  and  the  defendant  was  therefore 
,  liable  to  him  for  the  negligence  of  its  em- 
ployes, according  to  the  principle  of  Holmes 
.V.  North  Eastern  R'y  Co.  (Law  Rep.,  4  Ex., 
,254;  Law  Rep.,  6  Ex.,  123).     WrigJit  v.  Lon- 
.don  and  North  Western.  R'y  Co.,  Law  Re- 
,  ports,  10  Queen's  Bfjnch   Cases,   298,  1875; 
■  Same   v.  Same,    Law    Reports,    1    Queen's 
;  Bench  Division,  253,  1876;  16  Eng.  (Moak), 
314. 

438.  Passenger  alighting  from  steam- 
boat.   The  rule  which  makes  a  traveler  on  a 

•  highway  guilty  of  contributory  negligence 
J  if  he  does  not  exercise  a  certain  degree  of 
.  care,  caution  and  judgment  before  crossing 

a  railway,  was  held  inapplicable  in  a  case 
where  a  woman  who  had  just  been  landed 
from  a  steamboat  upon  a  long  pier  on  which 
,  thex-e  were  about  two  hundred  persons,  was 
run  over  by  a  train  of  freight  cars,  loaded 
with  iron  and  running  down  a  heavy  grade 
upon  the  wharf,  without  any  engine.     Held, 
moreover,  that  the  facts  were  sufficient  to 
show  gross  negligence  in  the  railway  com- 
pany, and  that  the  negligence  of  the  steam- 
r  boat  company,  if  any,   did    not  relieve  it 
:  from  responsibility.    Malmsten  v.  Marquette, 
.  Houghton   and   Ontonagon  JR.  S.   Co.,  49 
Mich.,  94, 1882;  8  Amer.  &  Eng.  R.  R.  Cases, 
391. 

439.  —  A  passenger  who  has  just  landed 
from  a  steamboat  is  not  so  identified  with 
the  steamboat  company  as  to  make  the  com- 

_.pany  solely  liable  for  an  injury  suffered  by 
, ,  him  f  romanother  quarter  immediately  after-, 
wards.    76. 

440.  Person  prostrated  by  a  fit.  If  one 
,  who  enters  upon  the  track  of  a  railway  when 
,  no  train  is  in  sight  should,  from  providen- 
,  tial  cause,  become  insensible  while  there,  and 
,  in  that  condition  be  run  over  and  injured  by 

a  train  while  lying  in  open  view,  the  com- 
.  pany  would  be  liable  in  damages  on  account 
I  of  that  negligence  on  the  part  of  its  agents 
,  in  not  discovering  the  helpless  man,  which 
,  was  the  proximate  cause  of  the  injury. 
,  Houston  and  Texas  Central  Ky  Co.v.Sy.np- 
\  kins,  54  Tex.,  615,  1881 ;  6  Amer.  &  Eng.  R. 

•  R.  Cases,  11. 

441.  Pleading.  A  general  averment  of 
,  negligence  is  sufficient  without  stating  th6 
.  particular  acts  constituting  such  negligence. 


St.  Louis  and  South  Eastern  R'y  Co.  v.  Ma- 
thias,  50  Ind.,  65,  1875;  8  Amer.  R'y  Rep., 
381. 

442.  —  A  complaint,  alleging  that  the 
plaintiff  was  on  the  track  of  the  defendant's 
road,  and  without  any  warning  to  him,  and 
without  any  fault  on  his  part,  the  engiiie  was 
negligently  run  against  him,  etc.,  is  substau- 
tially  good.  Such  complaint  is  also  good,  if 
it  is  alleged  that  the  defendant  wilfully  and 
purposely,  and  with  great  force,  ran  the  loco- 
motive against  the  plaintiff.  Terre  Haute 
and  Indianapolis  R.  R.  Co.  v.  Graham,  46 
Ind.,  239,  1874;  6  Amer.  R'y  Rep.,  353. 

443.  —  In  a  suit  against  a  raUway  oom- 
pany  for  personal  injuries,  the  declaration 
alleged  that  the  defendant's  line  crossed  a 
certain  highway  in  a  city  at  grade ;  that,  oa 
a  day  named,  while  the  plaintiff  was  cross- 
ing the  track  on  said  highway,  and  in  the 
exercise  of  due  care,  he  was  struck  by  one 
of  the  defendant's' engines,  and  received  the 
injuries  complained  of,  "through  the  negli- 
gence and  carelessness  of  the  defendant,  who  ' 
carelessly  omitted  to  give  any  signal  while 
approaching  said  highway  with  said  engine, 
or  warning  the  plaintiff  by  ringing  a  bell  or 
blowing  a  whistle,  or  by  a  flagman  or  other- 
wise, that  it  was  dangerous  or  unsafe  then 
to  cross  by  reason  of  the  approach  of  said 
locomotive."  Held,  that  the  declaration  set 
out  a  good  cause  of  action  against  the  de- 
fendant at  common  law,  but  did  not  suf- 
ficiently state  a  cause  of  action  under  the 
statutes  of  1874,  ch.  372,  g  164;  and  that, 
under  the  declaration,  the  plaintiff  could  not 
recover,  unless  he  was  using  due  care  when 
hurt.  Fulle'r  v.  Boston  and  Albany  R.  B. 
Co.,  133  Mass.,  491.     1833. 

444.  .—'An  allegation  that  the  plaintiff 
could  not  secure  his  safety  in  any  other  way 
than  urging  his  horse  to  pass  over  the  cross- 
ing before  an  approaching  train  is  not  ma- 
terially different,  in  a  legal  sense,  from  the 
allegation  that  he  believed  it  impossible  to 
control  his  horse.  Grows  v.  Maine  Central 
R.  R.  Co.,  69  Me.,  412.     1879. 

445.  —  In  an  action  against  a  railway 
company  to  recover  damages  for  the  killing 
of  the  plaintiff's  intestate,  through  negli- 
gence and  carelessness  in  the  managing  and 
running  of  a  train  of  cars,  the  declaration 
should  show  in  what  such  negligence  and 
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jparelessness  consisted,  and  not  charge  the 
same  in  general  terms,  without  disclosing 
any  specific  acts  or  omissions.  Chicago, 
BwUnyton  and  Quiney  B.  B.  Co.  v.  Har- 
\k,od,  90  111.,  435.     1878. 

446.  —  Amendments  may  be  made  that 
.change  neither  the  form  nor  the  cause ,  of 
action.    Malntire  v.  Eastern  B.  B.  Co.,  58 

•^.  H.,  137,  1877;  Augusta  and  Summerville 
M.  B.  Co.  V.  Dorsey,  68  Ga.,  338.     1881. 

447.  —  A  declaration  alleged  that  the  de- 
fendant was  bound  to.  keep  in  repair  a  cer- 
,tain  highway  at  a  point  where  it  crossed  its 
(laUroad,  and  that  the  plaintifE  in  traveling 
upon  the  higllway  was  injured  by  its  dcr 
jective  condition  at  that  point.  The  defend- 
ant pleaded  specially  that  the  highway 
,wa8  iiot  3  legally  laid  -out  one ;  that  if  it  was 
a,  highway,  it  was  yet  laid  out  many  years 
lafter  the  railway  was  constructed.  The 
TiQurt  below,  on  motion  of  the  plauitijf.  or- 
dered the  defendant  to  plead  tlie  general 
dsBue  instead  of  the  special  pleas,  on  the 
ground  that  they  amounted  to  the  general 
issue..  The  defendant,  instead  of  thus  plead- 
ing, afterwards  filed  a  demurrer  to  the 
Jdeclaration,  .which  the  court  heard  and ' 
overruled.  Befei,  -{hat  the  first  special  plea 
jamouiited  to  the  general  issue,  and  ■n*as 
-pioperly  rejected.  Allen  v.  New  Haven  and 
Jiorthampton  Co.,  49  Gon^i.,  343,  1881;  10 
Amei-.  &  Eng.  R.  R.  Cases,  398. 

I  448.  —  A  complaint  which  avers  that  the 
defendant  negligently  caused  its  trains  to 
pass  the  eroding!  at  unusual  speed,  and  neg- 
ligently omittfed  to  give  any  timely  signal  of 
'  its  approach  by  bell  or  whistle  at  a  proper 
distance, .  by  reason  whereof;  etc.,  is  suflS- 
cientlyjspeoific  as  ;to  the  defendant's  negli- 
gence. Pittsburgh,  Cincinnati  and  St.  Louis 
tKy  Co.  v:.MartiKi%  Ind.,  476,  1883 ;  SA^ier. 
&  Eng.  R.  R.  Gases,  353. 
.•  449.  —  In  an  action  against  a  railway 
icompany.  for  damages  on  accoant  of  a  perr 
eonal  injury  alleged  to  have  been  caused  b^i 
(the  defendant  cgaselessly  running  its  train, 
against  a  horse,  it  is  not  competent  for  the 
plaintiff  to  prove  that  the  railroad  track  was 
mot  properly  fenced  or  that  the  cars  were  not ' 
•provided  with  steam  brakes,  or  any  other 
•Aegligenoe  than  that  averred.  Toledo,  Wa- 
Tmh  and  Western  B'y  Co.  v.Fms,  88111.,  551, 
1878;  %X  Amer.  R'y  Rep.,  368. 


450.  Pi'ivate  crossing.  If  a  railway  com- 
pany 80  constructs  a  private  crossing  over 
its  track,  at  grade,  in  a  city,  that  it  is  held 
out  as  a  suitable,  place  for  foot  passengers  to 
cross,  it  is  liable  in  damages  for  an  injury 
sustained  by  a  person, using  due  care  who  is 
thereby  induced  to  enter  upon  the  crossing 
and' is  injured  by  the  negligence  of  the  com- 
pany or  its  employees.  And  if  the  plaintifE, 
at  the  time  he  was  injured,  was  on  that  part 
of  the  crossing  so  constructed,  it  is  no  de,- 
fense  to  an  action  by  him  for  such  injury 
that  he  entered  upon  the  crossing  at  a  place 
not  so  constructed.  Murphy  v.  Boston  and 
Albany  B.  B.  Co.,  133  Mass.,  131.  1883. 
■  451.  —  A  conveyance  in  fee^  vvithout  res- 
ervation or  exception,  to  a  railroad  company 
of  a  rig^t  of  way  for  its  road  across  a  farm, 
is  not  a  waiver  or  release  of  the  obligation 
imposed  upon  the  corporation  by  the  General 
Railroad  Act  (§  44,  oh.  140,  Laws  of  1850),  to 
erect  and  maintain  taxax  crossings.  The 
statute  applies  as  well  to  cases  where  the 
lands  are  acquired  byipurchase  as  ^vhere  they 
are  acquired  corapulsorily  by  the  power  of 
eminent  domain.  And  for  a  personal  injury 
resulting  from  a  defect  in  such  a  crossing  the 
corporation  is  liable.  Smith  v.  New  York 
and  Oswego  Midland  B.  B.  Co.,  63  N.  Y. ,  58. 
1875. 

452.  Sunday  laws.  One  who  travels  on 
Sunday  to  ascertain  whether  a  house  which 
he  ha^  hired,  and  into  which  he  intends  to 
move  the  next  day,  has  been  cleaned,  is  not 
traveling  from  necessity  or  charity,  and  can- 
not maintain  a  suit  for  injuries  sustained  at 
a  railway  crossing,  through  the  negligence  of 
the  servants  of  the  railway  company.  Smith 
V.  Boston  and  Maine  B.  B.  Co.,  130  'Mass., 
490.     1876. 

453.  Tennessee ;  statute.  The  statutes 
evidently  mean  that  some- person  shall  be  so 
situated  on  the  lookout  that  he  can  see  ahead. 
If  the  engine-driver  cannot  see,  the  fireman 
must;  if  the  fireman  cannot,  the  engine- 
driver  must.  'Nashville  and  Chattanooga 
B.  B.  Goi  v.  Nowlin,  1  Lea  (Tenn.),  533. 
1878. 

454.  —r  The  failure  to  observe  the  statu- 
tory, requireipents  will  render  the,  company- 
liable,  a,lthough  the  injury  would  not  have 
occurred  if  they  had  been  observed.  Cod^, 
§  1166.    Bailroad  Co.  v.  Walker,  11  Heiskell 
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(Teiln.),  883.    1873,   Contributory  negligence 
goes  in  mitigation  of  damages.    lb. 

455.  —  The  statute  requires,  when  ob- 
structions appear  upon  the  road,  that  the 
whistle  should  be  sounded,  but  does  not  spec- 
ify the  number  or  character  of  whistles ;  and 
the  question  is  reserved,  whether,  if  an  en- 
gineer sounded  for  brakes,  that  would  be  a 
compliance  with  the  statute,  Dinwiddle  v. 
Louisville  and  Nashville  R.  R.  Co.,  9  Lea 
(Tenn.),  809.     188S. 

456.  —  The  statute  does  iiot  specify  the 
number  of  brakemen  there  shall  be  upon 
the  train.  This  is  a  regulation  left  to  the 
raih'oad  company,  which  must  be  reason- 
able and  in  conformity  with  general  usage 
and  the  course  of  business  of  railroads.  To 
require  one  brakeman  to  each  car  is  unrea- 
sonable,   lb. 

4.J7.  Wllfiil  acts.  Where  an  intent, 
either  actual  or  constructive,  to  commit  an 
injury,  exists  at  the  time  of  its  commission, 
the  injury  ceases  to  be  a  merely  negligent 
act  and  becomes  one  of  violence  or  aggres- 
sion. Pennsylvania  Co.  v.  Sinclair,  63  Ind., 
801.    1878. 

468.  —  Contributory  negligence  is  a  com- 
plete defense  to  an  action  for  damages  for  a 
m'erely  negligent  injury.    lb. 

469.  —  It  is  only  when  the  injury  is  al- 
leged, in  terms  or  substance,  to  have  been 
wilfully  committed,  that  contributory  neg- 
ligence ceases  to  be  a  defense.     lb.     ■ 

460.  —  Train-men  have  the  right  to  sup- 
pose that  a  person  walking  upon  the  traak 
in  front  of  a  train  will  step  off,  at  least  at 
the  last  moment,  and  an  injury  resulting 
from  a  collision  with  such  person  under 
such  circumstances  will  not  be  sufiicient  in 
itself  to  raise  an  inference  of  wilfulness. 
Indianapolis  and  Vincennes  R.  R.  Co.  v. 
McClaren,  63  Ind.,  566.    1878. 


INJURIES  TO  TEAMS  AND  OTHER 
PROPERTY. 

1.  Cotistrnctinglmprovomont;  obedience 
to  orders;  teamster.  A  railway  company 
was  engaged  in  "rip-rapping"  the  Missouri 
river  at  a  point  on  its  line;  some  ton  feet 
from  the  bank  there  was  a  crack  or  fissure 
in  the  earth,  which  had  been  filed  up  by  dirt 
and  sand ;  that  teamsters  hauling  rock  for 


the  rip-raps  were  ordered,  by  the  company'ti 
superintendent,  to  drive  out  between  thi 
fissure  and  the  bank ;  that  a  teamster  oni'. 
ployed  by  a  subcontractor  to  haul  rock, 
having  expressed  some  apprehension,  was 
assured  by  the  superintendent  that  there  wns 
no  danger,  that  the  company  was  responsi- 
ble ;  and  while  the  order  was  being  obeyed, 
the  earth  caved  in,  and  the  team  was  pre- 
cipitated  into  the  river.  In  an  action  by  the 
subcontractor  against  the  railroad  for  dam- 
ages, it  was  held  that,  as  to  the  place  wliere 
the  rock  was  to  be  delivered,  tlie  teamster, 
although  hired  by  plaintiff,  was  subject  to 
the  control  of  the  superintendent;  that  as  to 
whether  the  earth  which  caved  in  was  ap- 
parently dangerous,  and  known  to  be  so  by 
the  superintendont,  or  was  equally  open  to 
the  observation  of  the  teamster  and  tho  su- 
perintendent, there  being  evidence  tending  to 
show  these  facts,  these  questions  were  for 
the  jury;  that  the  superintendent  repre- 
sented the  company,  and  that  the  driver  was 
not  his  fellow-servant.  Cook  v.  Hannibal 
and  St.  Joseph  R.  R.  Co.,  68  Mo.,  807,  1878! 
20  Amer.  R'y  Rep.,  177. 

2.  Contributory  negligence.  It  appearod 
by  the  testimony  of  plaintiff's  witnesses  that 
plaintiiT  drove  his  team  at  a  brisk  trot  upon 
the  crossing,  without  having  stopped  to 
listen  for  trains ;  that  he  had  looked,  but  at 
a  place  where  a  thicket  well  known  to  him 
prevented  a  view  of  tho  track ;  that  if  lio 
had  looked  at  any  other  point  he  would  have 
seen  the  locomotive  which  did  the  injury. 
Held,  that  he  was  guilty  of  contributory 
negligence,  which  debarred  him  of  recov- 
ery. Turner  v.  Hannibal  and  St.  Joseph  R, 
R.  Co.,  74  Mo.,  603,  1881;  8  Amer.  &  Eng. 
R.  R.  Cases,  88. 

8.  —  If  a  person  is  driving  a  four-horse 
team  along  a  road  running  parallel  with 
and  near  to  a  railroad,  and  is  approaching  a 
crossing,  and  the  air  is  so  filled  with  dust 
that  he  cannot  see  the  railroad;  and  his 
wngon  makes  some  noise,  and  he  attempts 
to  cross  the  track  without  stopping  his 
teiini  to  listen  for  an  approaching  train,  and 
his  horses  are  killed  by  the  engine,  he  is 
guilty  of  contributory  negligence,  and  can- 
not recover  dain.ages.  Flemming  v.  West- 
ern Paciflo  R.  R.  Co.,  49  Oal.,  358,  1874;  1 
Amer.  R'y  Rep.,  305. 
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4.  —  A  traveler,  before  sunrise  on  a  foggy 
and  dark  morniag,  approached  a  railway- 
crossing  in  a  city,  stopped  about  ten  steps 
from  it,  and  looked  and  listened  without 
getting  out  of  his  wagon  and  going  on  the 
track.  The  view  of  the  track  was  some- 
what obstructed  by  standing  cars,  the  train 
came  more  rapidly  than  the  city  ordi- 
nance allowed,  and  there  was  snow  on  the 
track ;  there  was  evidence  that  the  bell  was 
not  sounded ;  the  wagon  was  struck,  and  a 
horse  killed.  flisW,  that  under  the  circum- 
Btances  the  question  of  contributory  negli- 
gence was  for  the  jury.  Pennsylvania  B. 
B.  Co.  V.  Aekerman,  74  Pa.  St.,  265,  1873;  7 
Amer.  E'y  Rep.,  165. 

5.  Crossings.  A  railway  company  is  not 
responsible  to  a  traveler,  on  a  public  high- 
way, for  a  collision  with  the  team  of  the  lat- 
ter at  a  highway  crossing,  where  the  injury 
was  the  result  of  accident  alone,  without 
negligence  or  fault  on  the  part  of  the  com- 
pany or  its  employes.  Zeigler  v.  Railroad 
Co.,  5  So.  Car.,  331.     1873. 

6.  —  A  train  when  crossing  an  ordinary 
Ipublic  highway  is  not  bound,  unless  special 
circumstances  exist  making  it  necessary,  to 
Blacken  its  ordinary  speed,  and  is  therefore 
not  chargeable  with  negligence  for  failure  to 
slacken  the  speed.  Zeigler  v.  Northeastern 
R.  B.  Co.,  7  So.  Car.,  403,  1876;  Same  v. 
Same,  5  ib.,  321,  1873. 

7.  Defective  crossing.  A  railway  com- 
pany is  responsible  for  an  injury  to  a  horse's 
foot  occasioned  by  being  caught  between  a 
"plank  and  the  rail  at  a  crossing,  where  the 
Space  left  was  greater  than  necessary  for  the 
operation  of  the  'cars.  Cuddeback  v.  Jewett, 
20  Hun  (N.  Y.),  187.     1880. 

8.  —  In  a  suit  against  a  raiJroad  company 
for  damages  tb  plaintiff's  vehicle,  where  it 
appears  that  the  track  was  oilt  of  repair,  and 
in  consequence  the  wagon  broke  down,  and 
in  that  condition  it  was  run  into  by  the 
.ti'ain,  and  the  state  of  the  road  was  known 
,to  plaintiff  at  the  time,  it  is  proper  to  sub- 
mit to  the  jury  the  question,  whether,  under 
the  circumstances,  plaintiff  was  guilty  of 
negligence,  and  also  what'  care  and  cau- 
tion he  was  bound  to  exercise.  Meyers  v. 
Chicago,  Bock  Island  and  Pacific  B.  iJ. 
Co... 59  Mo.,  383,  1875;  8  Amer.  R'y  Rep., 
473. 


9.  —  In  crossing  a  railroad  at  a  crossing, 
the  hprse  which  plaintiff  was  driving  caught 
his  foot  in  the  space  between  the  rail  and, 
the  plank  on  the  crossing  and  fell  down  on 
the  track.  Plaintiff  alighted  and  endeavored 
for  about  two  minutes  to  extricate  tha 
foot,  when,  a  train  came  along  and  broke, 
the  hprse's  leg.  In  an  action  for  damages 
the  coui't  non-suited  the  plaintiff,  invoking, 
the  rule  that  he  should  have  "stopped,, 
looked  and  listened  "  before  approaching  tha 
crossing.  Held,  that  the  rule  was  not  ap-. 
plicable  to  the  case ;  that  the  true  question 
was  whether  the  company  was  guilty  of  neg- 
ligence in  allowing  the  track  at  the  crossing 
to  be  in  an  insecure  condition,  and  that  this 
question  should  have  been  submitted  to  the 
jury.  Baughman  v.  Shenango  and  Alle-K 
gheny  B.  B,  Co.,  93  Pa.  St.,  835,  187,9;  6 
Amer.  &  Eng.  R.  R.  Cases,,  51,  See,  also. 
Payne  v.  Troy  and  Boston  B.  B.  Co.,  83, 
N,  Y.,  573,  1881;  6  Amer.  «&.  Eng.  R.  R, 
Cases,  54. 

10.  Depot  grounds,  plaintiff,  going  to^ 
defendant's  warehouse  after  goods,  stopped, 
his  wagon  on  the  track  nearest  the  plat- 
form, and  next  to  the  main  track,  over 
which  the  mail  train  passed,  so  near  thereto, 
as  to  be  in  the  way  of  the  engine.  Held,  in 
a  suit  to  recover  damages  for  the  destruc- 
tion of  his  wagon  by  the  engine,  tba,t  his  loss 
was  the  result  of  his  own  negligence,  and 
that  he  liad  no  right  to  recover.  Murphy  v. 
Wilmington  and  Weldon  B,.  B.  Co.,  70  N!  C.^ 
437.     1874. 

11.  Passing  between  cars.  It  is  not  con- 
tributory negligence  to  assume  that  it  will 
be  safe  to  pass  through  an  open  way  left  by 
a  railway  company  to  give  access  to  its 
depot,  even  though  the  track  ends  near  by 
and  is  not  protected  by  snubbing  posts., 
Grand  Bapids  and  Indiana  B.  B.  Co.  v. 
Martin,  41  Mich.,  667.     1879. 

12.  — It  may  be  assumed  that  a  railway 
company,  in  such  case,  will  take  the  utmost 
care  to  protect  persons  from  injury  in  going 
through,  a  passage  left  by  it  to  give  access  to 
the  depot,  when  the  passage  does  not  act- 
ually cross  the  railway  track.     Ib. 

13.  —  It  is  for  the  jury  to  determine 
whether  it  is  not  negligence  in  a  railway 
company  to  omit  means  to  prevent  its  cars 
from  moving  or  being  driven  beyond    the 
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rails,  where  these,  if  extended,  would  cross  a 
passageway  left  open  by  the  company  to 
give  access  to  the  depot.    lb. 

14.  Signnl.  The  court  instructed  the  jury 
"  that  if  they  believe,  from  the  evidence, 
that  a  bell  was  not  rung  or  a  whistle  sounded 
at  a  distance  of  eighty  rods  from  the  cross- 
ing, and  kept  ringing  and  whistling  until 
the  crossing  was  reached,  and  the  plainti£f 
was  lulled  into  security  by  reason  of  such 
neglect  on  the  part  of  the  defendant,  then 
plaintiff  would  have  the  right  to  recover, 
even  thougfi  he  was  guilty  of  slight  negli- 
gence." Held,  that  the  instruction  was  cor- 
rect. Chicago  and  Alton  R.  R.  Co.  v.  El- 
more, 67  111.,  176,     1873. 

15.  —  In  a  suit  for  damages  to  a  dray  by  a 
train,  at  a  street  crossing  in  a  city,  the  negli- 
gence of  defendant's  agents  being  in  ques" 
tion,  there  was  no  error  in  charging  that 
proper  diligence  required  tlje  tolling  of  a 
locomotive  bfeU  in  approaching  a  crdssing. 
Atlanta  and  West  Point  R.  R.  Co.  v.  Wyly, 
65  Ga.,  120,  1880;  8  Amer.  &  Eng.  R.  R.' 
Cases,  262. 

16.  —  Whether  the  failure  to  ring  a  bell 
or  sound  a  whistle  on  approaching  a  high- 
way crossing  by  a  railroad  train,  as  required 
by  the  statute,  was  the  cause  of  an  injury 
sustained,  is  a  question  of  fact  for  the  deter- 
mination of  the  jury.  Illinois  Central  R. 
R.  Co.  V.  Benton,  69  111.,  174.     1873. 

17.  Signalman.  Asa  general  rule  a  rail- 
way company  is  not  bound  to  keep  a  flag- 
man at  tlie  intersections  of  its  road  with 
public  highways ;  but  where,  by  reason  of 
the  extraordinary  danger  arising  from  the 
location  of  the  ti'ack,  a  flagman  is  required, 
or  the  company  relies  on  the  presence  of  a 
flagman  to  negative  negligence  on  its  part  in 
the  running  of  trains,  whether  the  conduct 
of  the  flagman  was  proper  orjiot  is  a  ques- 
tion depending  upon  the  circumstances  of 
each  case.  Delaware,  Lackawanna  and 
Western  R.  R.  Co.  v.  Toffey,  38  N.  J.  Law, 
535,  1875;  13  Amer.  R'y  Rep.,  75. 

18.  —  Railway  companies  are  not  bound 
to  station  flagmen  at  the  crossing  of  public 
highways,no  matter  how  dangerous.  If  the 
bell  is  rung  or  the  whistle  sounded,  as  the 
train  approaches  the  crossing,  in  compliance 
with  §  806,  Revised  Statutes,  a  company  ful- 
fils its  whole  duty,  except,  perhaps,  in  a  case 


where  the  crossing  is  of  such  a  character- 
that  the  employment  of  a  flagman  is  one  of 
the  common  and  usual  means  of  warning 
adopted  by  prudent  railroad  companies.  In 
such  case  the  omission  to  employ  one  might 
be  negligence.  Welsoh  v.  Hannibal  and  St, 
Joseph  R.  R.  Co.,  72  Mo.,  451,  1880;  6  Amer. 
&'Eng.  R.  R.  Cases,  75. 


INJURY  TO  TRAINS. 

1.  Cattle  unlawfully  at  large.  In  aa 
action  for  damages  to  live  stock  the  railroad 
company  alleged  in  its  answer,  by  way  of 
counterclaim,  that  the  plaintiff's  stock  was 
knowingly  and  intentionally  permitted  to 
run  at  large,  and  on  the  defendant's  prem'> 
ises,  in  violation  of  the  herd  law  of  the  state 
(Comp.  Laws  of  1879,  p.  033  et  seq.),  whereby 
the  defendant's  train  was  wrecked,  anc}. 
great  damage  was  thereby  done  to  the  de- 
fendant. Tlie  defendant  did  not  admit  that 
it  was  itself  guilty  of  any  fault  or  negli- 
gence, its  pleadings  did  not  show  that  it 
was,  and  it  denied  in  its  answer  all  allegation^ 
of  the  plaintiff  charging  it  with  fault  oi; 
negligence.  Held,  that  said  defense  was  not 
defective  merely  because  it  failed  to  allege 
that  the  defendant  was  itself  f I'ee  from  all 
fault  and  negligence.  The  defendant's  faul^ 
or  negligence  is  matter  to  be  shown  by  the 
other  party.  Central  Branch  Union  Paaiik 
R.  R.  Co.  V.  Walters,  24  Kans.,  504.  1880. 
See,  also,  Richelieu  v.  Atlantic  and  St.  Law- 
rence JVy  Co.,  2  Decisions  des  Tribunaux 
(Lower  fcanada),  887.    1853. 


INSOLVENCY. 

See  Bankkuptoy;  Stock  and  Stookholdkiis. 

1.  Bankruptcy  proceedings ;  purchase  of 
liabilities  by  stockholders.  Where  the 
stockholders  of  a  bankrupt  railroad  company 
purchase,  in  good  faith,  all  the  outstanding 
floating  indebtedness  of  the  company,  oxocpt 
a  few  minor  claims,  and  all  the  creditors', 
except  those  i-e presenting  these  few  claims, 
desire  such  a  result,  they  should  be  allowed 
to  have  the  bankruptcy  proceedings  dis- 
missed; on  giving  proper  security  for  the 
payment  of  the  objecting  creditors.    Indi- 
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anapolis,  Cincinnati  and  Lafayette  R.  R. 
Co.,  In  re,  5  BisseU  (U.  S.  C.  C),  287.     1873. 

2.  liability  of  stockliolders.  The  lia- 
bility of  stockholders  of  corporations  (pur- 
suant to  part  3,  title  2,  ch.  3  of  the  Revised 
Code)  for  debts  of  the  corporation  becomes 
primary  and  absolute  on  the  dissolution  of 
the  corporation;  and  a  bill  in  equity  will  lie 
to  enforce  such  liability,  without  averring 
the  insolvency  of  the  corporation,  and  with- 
out previous  suit  against  it.  Spence  v.  Stiap- 
ard,  57  Ala.,  598.     1877. 

3.  —  Creditors  and  stockholders  of  an  in- 
solvent nonrresident  corporation  may  unite 
in  a  suit  in  behalf  of  themselves  and  other 
creditors  and  stockholders,  to  enforce  the 
liability  of  holders'  of  unpaid  shares  of  the 
capital  stock  of  such  corporation,  without 
malting  the  non-resident  corporation  a  party. 
Walser  v.  Sdigman,  13  Federal  Reporter,  415. 
1882. 

4.  Preference;  directors.  The  directors 
of  an  insolvent  corporation  are  trustees  for 
the  benefit  of  its  creditors.  They  cannot 
make  a  preference  in  favor  of  a  debt  due  to 
a  partnership  of  which  they  are  members. 
Bradley  v.  Farwetl,  1  Holmes  (XJ.  S.  C.  C. ), 
433.    1874. 

5.  Eiglit  to  examine  debtor.  An  order 
requiring  a  debtor  of  the  defendant  to  ap- 
pear for  examination,  made  on  account  of  his 
refusal  to  give  the  certificatp  required  by 
§  236  of  the  Code,  for  the  benefit  of  an  at- 
taching creditor,  will  not  be  vacated  on  the 
aflSdavit  of  such  debtor  statjng  that  the 
funds  in  his  hands  are  held  in  trust  and  can- 
not be  applied  in  payment  of  the  plaintiflPs 
debt.  Baxter  V.' Missouri,  Kansas  and  Texas 
By  Co.,  4  Hun  (N.  Y.>,  630.     1875. 

6.  Services  of  solicitor ;  contract  of  in- 
demnity witli  subscribers.  A  solicitor  who 
was  promoting  a .  railway  company  induced 
various  persons  to  sign  the  subscription  con- 
tract, by  assurance  that  they  should  incur  no 
liability  if  the  line  was  not  made.  Some  of 
these  persons  were  provisional  directors.  The 
act  was  obtained,  and  containied  the  usual 
clause  that  the  preliminary  expenses  should 
be  paid  by  the  company.  The  line  wd,s  not 
made.  The  undertaking  was  abandoned, 
and  the  company  ordered  to  be  wound  up. 
The  solicitor  carried  in  a  claim  as  creditor 
for  professional  services  In-  obtaining  the 


passage  of  the  act.  This  claim  was  opposed 
by  some  of  the  contributories,  on  the  ground 
of  the  above  assurances.  Held  (affirming 
the  decision  of  Bacon,  V.  C),  that  tlie  solic- 
itor was  entitled  to  prove,  for  that  the  assur- 
ances made  by  him  could  only  operate  as  a 
contract  to  indemnify  the  individuals  to 
whom  they  were  made,  and  did  not  exoner- 
ate the  .company  in  its  corporate  capacity; 
Brampton  and  Longtown  Ry  Co.,  In  rc\ 
Law  Reports,  10  Chancery  Appeal  Cases,  177, 
1875.  ' 

7.  Sheriff's  sale  of  railway.  The  assets 
of  an  insolvent  corporation'  are  a  fund  for 
the  payment  of  its  debts,  and  a  court  of 
equity  will  enforce  this  trust  in  favor  of 
creditors  against  the  holders  of  its  assets; 
and  the  act  of  assembly  of  April  4,  1862, 
authorizing  a  contractor  to  issue  a  writ  of 
scire  facias  on  his  judgment  and  proceed  as 
in  other  cases,  does  not  give  a  remedy, 
where  a  judicial  sale  has  extinguished  the 
corporation  axid  rendered  it  impossible  for 
him  to  obtain  a  judgment  against  it.  Sham- 
okin  Valley  and  Pottsville  R.  R.  Co.  r. 
Mdlone,  85  Pa.  St.,  25.     1877. 

8.  Unfinished  line.  The  provisions  of  the 
act  of  June  16,  1836,  which  empower  a 
sequestrator  to  take  possession  and  assume 
the  control  and  management  of  the  property 
of  a  corporation,  are  restricted  by  the  act  of 
April  32, 1858,  so  as  not  to  apply  to  an  un- 
finished railway.  It  was  the  design  of  the 
latter  act  to  give  to  the  sequestrator,  as  the 
representative  of  creditors,  the  earnings  of 
the  completed  portion  of  the  road,  but  to 
preserve  the  corporate  property  within  the 
possession,  management  and  control  of  the 
corporate  officers.  Muncy  Creek  R'y  Co.  v. 
Hill,  84  Pa.  St.,  459.     1877. 

9.  Winding-up  acts.  The  proceeds  of  a 
call  made  under  the  winding-up  acts  to  pro- 
vide for  the  payment  of  a  debt  of  the  com- 
pany may  be  attached  in  the  hands  of  the 
official  manager,  under  the  Common  Law 
Procedure  ♦  Act,  to  answer  a  judgment 
against  a  creditor.  Warwick  and  Worcester 
R'y  Co.,  In  re,  3  De  Gex,  Fisher  &  Jones, 
354;  63Eng.  Ch.,  354,  1860. 

10.  —  Where  a  settlement  scheme  seriously 
affects  the  rights  of  outside  creditors  the 
court  will  not  confirm  it  until  the  written 
assent  of    all    such    creditors  is    obtained. 
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Bristol  and  North  Somerset  Ry  Co.,  Law 
Reports,  6  Equity  Cases,  448.     1868. 

11.  —  agreoment  with  subscribers.  By 
the  subscribers'  agreement  of  a  provisionally 
registered  railway  company,  prepared  by  the 
direction  of  some  of  the  persons  who  were 
named  in  it  to  be  managing  directors,  the 
persons  made  parties  to  the  deed  of  the  first 
part  (the  subscribers)  covenanted  to  indem- 
nify the  persons  therein  named  as  managing 
directors  (who  were  expressed  to  be  parties 
of  the  third  part,  as  distinct  parties,  and 
also  to  be  among  the  parties  of  the  first 
part)  from  all  payments,  losses  and  ex- 
penses incurred  or  to  be  incurred  by  them  in 
the  formation  or  management  of  the  con- 
cern. No  one  of  the  persons  nominated  as 
managing  directors  executed  the  deed  or  paid 
any  money.     One  of  them  died  before  any 

.  subscriber  executed  the  deed,  and  two  others 
never  consented  to  act.  On  the  company 
■being  wound  up,  held,  that  there  had  bsen 
material  misrepresentations  of  facts  on  the 
pai't  of  those  who  caused  the  deed  to  be  pre- 
pared and  submitted  to  the  subscribers  for 
execution,  and  that  such  persons  nominated 
as  managing  directors  a3  could  be  shown  to 
have  acted  were  primarily  liable  to  calls  for 
the  payment,  whether  of  the  debts  of  the 
company  or  of  the  costs  of  winding  up,  and 
that  until  their  liability  was  exhausted,  the 
subscribers  who  had  signed  the  deed  as 
parties  of  the  first  part  could  not  be  called 
upon  to  contribute.  Held,  also,  that  the  sub- 
scribers were  entitled  to  insist  on  this  de- 
fense without  taking  a  substantive  proceed- 
ing to  set  aside  the  deed.  Carew's  Case,  7  De 
Gex,  Macnaghten  &  Gordon,  43;  56  Eng.  Ch., 
43,  1855.  See  Carew's  Case,  5  De  Gex,  Mac- 
naghten &  Gordon,  94;  54  Eng.  Ch.,  93,  1854. 

12.  —  committee.  A.  was,  in  his  ab- 
sence, chosen  by  the  provisional  committee 
of  a  provisionally  registered  railway  to  be 
one  of  the  managing  committee,  to  whom, 
by  resolutions  of  the  provisional  commit- 
tee then  passed,  power  was  given  to  a4- 
lot  shares  and  to  ajjply  the  fiinds  of  the 
company  in  payment  of  expenses.  The 
scheme  having  proved  abprtive,  the  allotters 
recovered  their  deposits  in  actions  agaiijst  A. 
and  other  persons  who  had  been  appointed 
to  be  members  of  the  managing  committee. 
The  members  of  the  managing  committee 


thereupon  appointed  a  sub-committee,  of 
which  A.  was  one,  to  take  measures  to  pro- 
tect the  members  of  the  committee,  A.  was 
a  constant  attendant  at  the  meetings  of  the 
sub-committee,  and  took  an  active  share  in 
providing  for  some  of  the  demands  on  the 
committee  of  management  and  resisting 
others.  Held,  that  he  thereby  sanctioned 
and  adopted  the  former  proceedings  of  the 
managing  committee,  in  which  he  had  not 
taken  part,  and  was  liable  to  contribute  in 
respect  of  them.  Spottiswoode's  Case,  6  De 
Gex,  Macnaghten  &  Gordon,  345;  55  Eng. 
Ch.,  344.     1855. 

13.  —  directors'  liability.  By  a  private 
act  of  parliament,  which  incorporated  the 
Companies  Clauses  Act,  1845,  it  was  enacted 
that  F.,  and  certain  other  persons  named, 
and  all  other  persons  who  had  already  sub- 
scribed, or  should  thereafter  subscribe,  to 
the  undertaking,  should  be  united  into  a 
company  for  the  purposes  therein  men- 
tioned ;  that  the  number  of  directoi-s  should 
be  six;  that  the  qualification  of  a  director 
should  be  the  possession  in  his  own  right  of 
fifty  shares ;  that  F.  and  certain  other  per- 
sons should  be  the  first  directors  of  the  com- 
pany, and  should  continue  in  office  until  the 
first  ordinary  meeting,  and  that  at  that 
meeting  the  shareholders  might  either  con- 
tinue in  office  the  directors  appointed  by  the 
act,  or  any  of  them,  or  might  elect  a  new 
body  of  directors,  or  directors  to  supply  the 
place  of  those  not  continued  in  office,  the 
directors  appointed  by  the  act  being,  if 
qualified,  eligible  for  re-election.  F.  acted 
as  a  director  Until  the  first  ordinary  meeting, 
which  was  held  in  April,  1867.  At  that 
meeting  he  retired  from  office,  and  never 
afterwards  had  anything  to  do  with  the 
company.  He  never  applied  for  any  shares, 
nor  were  any  ever  allotted  to  him,  nor  was 
he  ever  placed  on  the  register  of  sharehold- 
ers. In  May,  1874,  the  company  was  ordered 
to  be  wound  up.  Held,  that  F.  must  be  set- 
tled on  the  list  of  contributories  for  fifty 
shares.  Teme  Valley  B'y  Co,,  In  re.  Law 
Reports,  19  Equity  Cases,  853.    1875. 

14.  —  discharge  of  employes.  An  order 
for  the  winding  up  of  a  company  is  notice  of 
discharge  to  the  servants  of  the  company. 
Oen'eral  Rolling  Stock  Co.,  In  re.  Law  Re- 
ports, 1  Equity  Cases,  846.    1866. 
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15.  —  misapplication  of  funds ;  notice. 

Two  directors  of  company  A.  were  also  di- 
rectors of  company  B.,  and  both  companies 
employed  the  same  solicitor.  Company  A. 
owed  money  to  its  contractor,  which,  how- 
ever, was  not  payable  immediately.  The 
■contractor  had  bought  shares  in  the  com- 
pany and  was  pressed  by  the  stockholders  for 
the  money.  Company  A.  agi-eed  to  advance 
him  £7,000,  and  borrowed  tlie  money  from 
company  B.  on  the  security  of  a  mortgage. 
The  loan  was  negotiated  by  one  of  the  per- 
sons who  was  a  director  of  both  companies, 
and  the  solicitor  who  acted  for  both  com- 
panies prepared  the  mortgage.  Company 
A.  had  power  under  the  articles  to  borrow 
money,  but  was  not  authorized  to  buy  up  its 
own  shares.  Both  companies  afterwards 
were  wound  up.  Held  (reversing  the  decis- 
ion of  Malins,  V.  C),  that  company  B.  was 
not  affected  by  notice  of  any  illegality  in  the 
purpose  to  which  the  money  borrowed  was 
to  be  applied,  and  that  it  was  consequently 
entitled  to  prove  against  the  estate  of  com- 
pany A.  under  the  winding  up.  Marseilles 
Extension  R'y  Co.  v.  Credit  Fancier  and  Mo- 
bilier  of  England,  Law  Reports,  7  Chancery 
Appeal  Cases,  161,  1871;  1  Eng.  (Moalc),  490. 

16.  —  shares  as  collateral  security.  A 
hotel  was  baUt  at  the  London  terminus  of  a 
railway,  by  a  company,  on  land  leased  to  it 
by  the  railway  company.  The  hotel  com- 
pany borrowed  money  from  .  the  railway 
company  to  complete  its  hotel,'  upon  the  se- 
curity oi  unissued  shares,  which  were  placed 
in  the  names  of  trustees,  with  power  to  sell 
the  shares  and  reduce  the  amount  of  debt. 
The  hotel  was  afterwards  sold  to  the  railway 
company,  and  the  hotel  company  was  there- 
upon wound  up.  Held,  upon  summons  un- 
der the  winding  up,  that  the  two  companies 
being  distinct  and  separate,  the  railway  com- 
pany was  not  to  be  treated  as  a  shareholder 
in  the  hotel  company,  but  as  a  creditor,  and 
was  entitled  to  deduct  from  its  purchase 
money  the  advance -made  upon  the  security 
of  the  shares.  City  Terminus  Hotel  Co.,  In 
re,  Law  Reports,  14  Equity  Cases,  10.     1873. 

17.  —  transfer  of  sliares.  The  deed  of 
settlement  of  a  joint-stock  company  provided 
for  the  transfer  of  shares,  with  the  approba- 
tion of  the  directors.  Some  of  the  share- 
holders threatened  to  take  proceedings  to 
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set  aside  a  purchase  and  lease  for  fraud, 
whereupon  the  directors  agreed  with  them 
that  they  should  be  allowed  to  transfer  their 
shares  on  payment  to  the  company  of  a  sum, 
out  of  wliich  a  claim  of  one  of  the  directors 
against  the  company  should  be  satisfied.  The 
money  was  paid  and  the  claim  satisfied  out 
of  it,  and  the  shares  transferred  to  nominees 
of  the  directors  for  a  nominal  consideration. 
Held,  that  the  transaction  was  inconsistent 
with  the  duty  and  beyond  the  power  of  the 
directors,  and  that  the  shareholders  were, 
notwithstanding  the  transfer,  properly 
placed  on  the  list  of  contributories  under  the 
winding-up  acts.  Bennett's  Case,  5  Be  Gex, 
Macnaghten  &  Gordon,  284;  54  Eng.  Ch., 
383.     1854. 


INSTRUCTIONS. 

[Instructions  upon  different  branches  of  law  will  be 
found  distributed  througb  this  worlt  under  the  vari- 
ous different  titles.] 

1.  Not  applicable  to  the  evidence.    The 

giving  of  an  instruction  in  a  case  presenting 
no  evidence  to  which  it  is  applicable,  to  the 
prejudice  of  the  adverse  party,  is  a  sufficient 
ground  for  reversal.  Case  v.  Illinois  Cen- 
tral R.  B.  Co.,  38  la.,  581.     1874. 

2.  Should  be  aslced  for.  If  a  party^wishes 
insti-uctions  to  be  separately  considered,  he 
should  ask  the  court  for  an  instruction  to 
that  effect.  Hartson  v.  St.  Paul  and  Pacifia 
B.  B.  Co.,  21  Minn.,  517.     1875. 

3.  Time  to  prepare.  In  an  action  to  re- 
cover damages  for  personal  injuries,  where 
the  only  doubtful  question  was  as  to  the 
amount  that  the  plaintiff  ought  to  recover, 
and  there  were  no  diflicult  questions  of  law 
involved,  and  the  defendant,  who  was  rep- 
resented by  two  counsel,  at  the  close  of  the 
testiipohy  presented  to  the  judge  four  in- 
structionsin  writing,  and  requested  time  to 
prepare  further  instructions  in  writing,  and 
where  the  amount  of  the  verdict  was  not 
grossly  excessive,  held,  that  the  judgment 
would  not  be  reversed  because  the  court  re- 
fused to  grant  further  time.  Atchison,  To- 
peka  and  Santa  Fe  B.  B.  Co.  v.  Frazier,  27 
Kans.,  463,  1883;  8  Amer.  &  Eng.  R.  R. 
Cases,  73. 
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INSURANCE. 

S«e  INJUIUBS  Oadsinq  Diuth;  Fires. 

1.  Accident  policy.  An  accident  policy 
provided  tliat  the  company  should  not  be 
liable  for  injuries  incurred  in  consequence 
of  the  negligence  of  the  assured.  Held,  that 
riding  on  the  platform  or  passing  from  oar 
to  car  at  night,  while  the  ti'ain  was  in  full 
motion,  was  such  negligenoe  as  would  de- 
feat a  recovery.  Sawtelle  v.  Bailway  Pas- 
senger Asatirance  Co.,  15  Blatchford  (U.  S. 
0.  C),  816.  1878.  See,  also,  Bon  v.  Rail- 
way Passenger  Assurance  Co.,  56  la.,  664. 
1881. 

2.  —  The  falling  of  a  passenger  in  alight- 
ing from  the  cars  is  a  "  railway  accident " 
within  a  contract  of  insurance.  Theobald 
V.  Railway  Passengers'  Assurance  Co.,  10 
Hurlstone  &  Gordon  (Exchequer),  43.     1854. 

8.  —  The  policy  prescribes  the  terms  of  a 
contract  of  insurance,  and  when  it  stipulates 
that  the  company  will  indemnify  the  assured 
for  loss  of  time  while  totally  disabled,  hei 
cannot  recover  except  vtpon  proof  of  total 
disability ;  nor  would  the  rule  be  varied  if  he 
should  be  totally  disabled  in  his  own  pursuit 
and  able  to  engage  in  some  other  employ- 
ment. Lyon  V.  Railway  Passenger  Assur- 
ance Co.,  46  la.,  631.     1877. 

4.  Goods  Insured  by  carrier;  liability  of 
insurer  in  the  policy.  Plaintiff  insured 
goods  against  Are,  in  an  insurance  company 
of  which  defendant  was  treasurer.  By  con- 
dition indorsed  on  the  policy,  "goods  held 
in  trust,  or  on  commission,"  were  "to  be 
insured  as  such,  otherwise  the  policy  "  would 
"not  extend  to  cover  such  property."  By 
tbe  policy  15,000?.  was  declared  to  be  insured 
"on  goods  their"  (plaintiff's)  "own,  and  in 
trust  as  carriers"  in  a  certain  warehouse; 
a,nd  it  was  stipulated  that  the  funds  of  the 
insprance  company  were  to  be  liable  to  pay, 
reinstate,  or  make  good  "to  the"  "assured" 
"all damage  and  loss  which  the "  "assured " 
shojild  "suffer  by  iire,  on  the  property" 
"therein  particularized."  Another  of  the 
conditions  indorsed  ran  thus:  "  In  every 
case  of  loss  duly  proved,  the  company  will 
either  reinstate  the  property,  or  the  assured 
shall  receive  satisfaption  to  the  amount 
thereof,  without  discount  or  deduction." 
Held,  in  an  action  on  the  polipy,  tl;at,  to  the 


named  amount  the  whole  value  of  goods  in 
the  warehouse,  in  plaintiff's  possession  as  a 
carrier,  was  insured  by  it,  and  not  merely 
plaintiff's  interest  as  a  carrier  in  such  goods. 
That  plaintiff  was  entitled  to  recover  tlie 
whole  value  of  such  goods  destroyed  by  fire 
in  the  warehouse,  although,  as  the  value  of 
such  goods  exceeded  10!.,  and  the  owners  had 
not  declared  such  value  to  plaintiff,  plaintiff 
was  not  liable  to  the  owners  for  such  loss,  by 
reason  of  the  Carriers'  Act  (Stat.  U  G,  4,  and  1 
W.  4,  c.  68,  S.1).  Held,  further,  that  plaintiff 
would  be  trustee  for  the  ownei's  of  the  goods 
of  the  amount  thus  recovered,  less  plaintiff'a 
chai'ges  in  respect  of  the  goods.  London 
and  North  Western  R'y  Co.  v.  Olyn,  1  Ellis  & 
Ellis,  652;  103  E.  G.  L.,  651.    ;1859. 

6.  Other  insurance.  An  insurance  pol- 
icy upon  railway  property  forbid  otlier  in- 
surance without  consent.  Held,  that  this 
stipulation  was  violated  by  tlie  taking  out 
of  a  general  "floating  policy,"  which  car- 
ried tlie  property  in  connection  with  other 
property  of  the  assured.  Phoenix  Insurance 
Co.  V.  Mich.  Southern  and  Northern  Indiana 
R.  R.  Co.,  38  Ohio  St.,  69.     1875. 

fl.  Policy;  construction;  property  en- 
dangei-od  by  railway.  The  contingent  in- 
terest of  a  railway  company  in  the  property 
of  others  endangered  by  its  engines  will  not 
be  presumed  to  be  covered  by  a  policy  of 
insurance  in  which  that  interest  is  not  de- 
scribed in  appropriate  terms,  when  the  com- 
pany has  property  of  its  own  to  which  tlie 
terms  of  the  policy  are  applicable.  Monad- 
nock  R.  R.  Co.  V.  Manufacturers'  Insurance 
Co.,  lis  Mass.,  77.    1873. 

7.  Policy  on  railway  property.  Tlie^ 
plaintiffs,  the  P.  and  W.  R.  R.  Co.,  pro- 
cured insurance  in  the  defendant  insurance 
company,  the  policy  of  insurance  contain- 
ing the  following  proviso:  "Provided,  all 
the  property  hereby  insured  is  on  prem- 
ises owned  or  occupied  by  the  Providence 
and  Worcester  R.  R.  Co.  in  Mass.  and  R.  I. 
...  It  matters  not  whether  the  properly 
is  in  motion  on  the  road,  at  rest,  or  in  build- 
ings." Held,  that  by  reason  of  this  proviso- 
the  defendant  insurance  company  was  not 
liable  for  a  loss  occurring  upon  premises  not 
used  or  occupied  by  the  plaintiff  at  the  time 
of  the  issuing  of  the  policy,  although  so  used 
and  occupied  by  it  at  the  time  of  the  loss. 
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Promdmce  and  Worcester  B.  R.  COi  v. 
Yonkers  Fire  Ins.  Co.,  10  R.  I.,  74,  1871 ;  6 
Amer.  R'y  Rep.,  134 

8;  Property  in  transit;  petroleum.  A 
poliey,  issued  to  an  express  company,  insur- 
ing goods  and  merchandise  in  its  care  for 
transportation  while  on  board  cars  or  other 
conveyances,  contained  the  following  pro- 
vision: "It  is  a  further  condition  of  this 
insurance,  that  no  loss  is  to  be  paid  in  case  of 
collision,  except  fire  ensue,  and  then  only  for 
the  loss  and  damage  by  fire.  And  that  no 
loss  is  to  be  paid  ai'ising  from  petroleum  or 
other  explosive  oils."  Certain  goods  in  the 
possession  of  the  company,  and  in  the  course 
of  transportation  by.  it,  were  in  an  express 
freight  car,  forming  part  of  a  railway  train, 
which  collided  with  another  train  composed 
mainly  of  oil-cars  loaded  with  petroleum. 
Immediately  upon  the  collision,  the  petro- 
leum burst  into  flames,  which  enveloped  and 
destroyed  the  freight  car  and  the  goods. 
Held,  that  the  loss  thereby  sustained  by  the 
express  company  was  not  covered  by  the 
policy.  Insurance  Co.  v.  Express. Co.,  95  U. 
a,  237.    1877. 

9.  Recovery  of  insurance  company 
against  carrier.    An  insurance  company 

which  has  been  compelled  to  pay  the  owner 
for  property  destroyed  by  fire  has  a  right  of 
action  against  the  person  who  wrongfully 
caused  the  loss,  without  any  assignment  of 
such  right  by  the  assured,  and  may  sue  in 
its  own  name,  under  the  Wisconsin  statutes. 
Swarthout  v.  Chicago  and  Northwestern  R'y 
Co.,  49:  Wis.,  625,  1880;  21  Amer.  R'y  Rep., 
153. 

10.  —  Where  the  owner  of  the  property 
and  several  insurers  have  rights  of  action 
for  different  portions  of  the  value,  all  aris- 
ing out  of  the  same  wrongful  act,  they  may 
join  in  a  single  action  against  the  wrong- 
doer,   lb. 

11.  —  Where  insured  property  has  been 
destroyed  by  a  wrong-doer  and  the  insurer 
has  paid  to  the  owner  on  the  policy  less  than 
the  value  of  his  loss,  and  taken  a  partial  as- 
signment of  his  right,  he  cannot  sue  the 
wrong-doer  in  his  own  name  for  the  injury, 
either  as  at  common  law  or  under  the  stat- 
ute of  Missouri.  The  action  must  be  in  the 
name  of  the  owner  of  the  property  de- 
stroyed,   .^tna  Insurance  Co.  v.  Hannibal 


and  St.  Joseph  R.  R.  Co.,  3  Dillon  (TJ.  S. 
C.  C),  1.     1874 

12.  Subrogations.  An  insurance  company 
having  paid- a  loss  upon  some  cotton  brought 
suit  against  two  railway  companies  by  wa.yT 
of  subrogation  for  the  loss.  Held,  that  as; 
to  one  of  the  companies  the  plaintiff  was  en,-- 
titled  to  recover.  Kentucky  Ins.  Co.,  v.. 
Western  and  Atlantic  R.  R.  Co.,  8  Baxter 
(Tenn.),  268.     1874 

13.  —  Plaintiff  issued  a  policy  of  insmv 
ance  for  $1,500  to  M.  upon  certain  buildings, 
which  were  afterwards  burned  through  de- 
fendant's negligence.     The  buildings,  were- 
worth  $3,400.     M.  received  from,  defendant- 
$1,800  for    his  damages,   and    released  alE 
claims  for  the  loss ;  the  release  contained  S 
statement  that  the   settlement  was  not  in- 
tended to  discharge  plaintiff  from  any  claim' 
of  M.  against  it,  but  simply  as  a  full  settlex 
ment  and  discharge  of  defendant.     Plaintiff 
thereafter  paid  the  amount  of  the  insurance. 
In  an  action  to  recover  the  amount  p^id, 
held,  that  the  clause  in  the  release  as  to  the 
claim  against  plaintiff  was  in  the  nature  of 
a  proviso  or  exception  from  the  general  pur- 
view of  the  release,  limiting  its  effect  to  a 
release  of  the  balance,  retaining  the  claim 
against  plaintiff,  and-  excepting  its  rights  to 
a  remedy  over;  and,    therefore,  as  to  tli^ 
plaintiff;  the  release  was  of  no  effect,  it  coijld 
not  have  interposed  it  as  a  defense  upon  the 
policy,  and  its  right  to  subrogation  was  not 
affected  thereby.     Connecticut  Fire  Insuv- 
ance  Co.  v.  Erie  R'y  Co.,  73  N.  Y.,  399,  1878.-; 
reversing  Same  v.  Same,  10  Hun  (N.  Y.),  59, 
1877. 


INTEREST. 

See  Bonds  ot  Eail-w-ay  Companies;  Damaoes;   Emi- 
KENT  Douain;     Judoment;    Stock    ahd    Stoq^ 

HOLDERS. 


INTERNAL  REVENUE. 

See  MoBTQAaE;  Taxation. 


JOINT  TORT-FEASORS. 

1.  Contribution.  The  law  will  not  en- 
force contribution  between  joint  tort-feas- 
ors.   So,  in  a  case  where  appellee  having  been 
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obliged  to  pay  a  judgment  recovered  against 
it  for  an  injury  to  one  of  its  passengers,  and 
"subsequently  appellee  brought  suit  against 
appellants  to  recover  the  amount  of  such 
judgment,  alleging  that  the  injury  was 
caused  by  appellants'  servants,  it  vras  error 
to  instruct  the  jury  that  they  must  find 
whether  the  injury  was  wholly  the  result  of 
the  negligence  of  appellee  or  appellants,  and 
upon  this  find  a  verdict  for  or  against  the 
iplaintiff.  The  injury  may  have  been  the  re- 
sult of  the  joint  negligence  of  both,  and  in 
that  case  the  verdict  should  be  for  de- 
fendants. Rend  v.  Chicago  West  Division 
B'y  Co.,  8  Bradwell  (111.),  517.    1881. 


JUDGMENT. 

See  Contbaotor;  Eminent  Domain;  Garnishment; 
Injunction;  Jurisdiction;  Mandamus;  MoBTOAae; 
Flbasino;  Writ  of  Assistance, 

1.  Alderman's  record.  An  alderman's 
record  should  show  how  the  cause  of  action 
arose.  Moore  v.  Philadelphia  and  Reading 
R.  R.  Co.,  11  Philadelphia,  348.     1876. 

2.  Collateral  attack.  A  judgment  can- 
not be  impeached  by  parol.  Galena  and 
Southern  Wis.  R.  R.  Co.  v.  Ennor,  9  Brad- 
well  (111.),  159.     1881. 

8.  —  A  judgment  cannot  be  collaterally 
assailed  because  of  a  mere  defect  in  the 
notice.  OppenMim  v.  Pittsburgh,  Cincin- 
nati and  St.  Louis  R'y  Co.,  85  lud.,  471. 
1883. 

4.  Contractors.  Complainants  entered 
into  a  contract  with  the  defendant  railroad 
companies  to  build  the  stone  piers  for  a 
bridge  over  the  Cumberland  river,  and,  in 
doing  the  work,  stretched  a  rope  across  the 
river  by  which  the  chimneys  of  a  steamboat 
■were  knocked  down,  and  for  damages  occa- 
sioned by  which  the  owners  of  the  boat  recov- 
•ered  a  joint  judgment  against  complainants 
and  said  defendants.  The  L,  and  N.  R.  R,  Co. 
paid  the  judgment,  causing  the  same  to  be 
assigned  to  its  president  in  his  individual 
name,  and  execution  to  be  issued  thereon, 
which  was  levied  on  complainants'  property. 
Upon  bill  filed  by  the  latter  to  enjoin  the 
execution  as  extinguished,  and  by  the  com- 
pany to  recover  the  amount  of  the  judg- 
ment, held,  that  equity  would  not,  under 


the  circumstances,  deprive  the  company  of 
any  legal  advantage  acquired  by  the  assign- 
ment of  the  judgment.  The  company  held 
entitled,  on  the  cross-bill,  to  recover  from 
the  complainants  any  money  paid  by  it  in 
satisfaction  of  the  judgment,  and  this 
though  one  of  the  complainants  was,  by 
clerical  misprision,  not  named  in  the  judg- 
ment. Maxioell  v.  Louisville  and  Nashville 
R.  R.  Co.,  1  Tenn.  Ch.,  8.     1873. 

6.  Currection  of  name  of  defendant.  A 
suit  was  brought  against  a  corporation  by 
the  name  of  "  The  West  Side  Railroad  Com- 
pany," and  under  that  name  a  judgment  re- 
covered against  it,  and  execution  issued  and 
returned  unsatisfied.  Held,  that  thereafter 
the  court  had  power  to  allow  the  summons, 
complaint,  judgment  roll  and  execution  to 
be  amended  by  correcting  the  name  and  title 
of  the  defendant  so  as  to  make  it  "The 
West  Side  and  Yonkers  Railroad  Company.'' 
Tasker  v.  Wallace,  6  Daly  (N.  Y.),  804.  1876. 

6.  Constitutional  law.  A  statute  authoi^ 
izing  a  judgment  in  vacation,  on  default,  is 
not  unconstitutional.  Gamble  v.  Jackson- 
ville, Pensacola  and  Mobile  R.  R.  Co.,  14 
Fla.,326.     1873. 

7.  Creditor's  bill ;  lease  of  railway.  A 
railway  and  its  franchises  are  liable  for  the 
payment  of  judgments  against  the  company ; 
and  where  a  railway  is  leased  the  court  will, 
upon  a  creditor's  bill,  appoint  a  commis- 
sioner to  lease  the  road  for  the  shortest  pe- 
riod that  will  be  sufficient  to  yield  the 
amount  of  the  judgments.  Winchester  and 
Strasburg  R.  R.  Co.  v,  Colfelt,  37  Grattan 
(Va.),  777.     1876. 

8.  Debt.  It  is  an  irregularity  to  render  a 
judgment  in  damages  in  an  action ,.  of  debt, 
but  is  not  such  an  error  as  to  justify  a  re- 
versal. Rockford,  Rock  Island  and  St.  Louis 
R.  R.  Co.  V.  Steele,  69  111.,  253.    1873. 

9.  Default.  Judgment  by  default  for 
want  of  an  appearance  taken  off,  and  the  de- 
fendant let  in  to  try  the  case  upon  its  merits, 
upon  it  appearing  to  the  court  that  there 
has  been  no  negligence  or  laches  upon  his 
part  in  failing  to  have  an  appearance  en- 
tered. Brown  V.  Philadelphia,  Wilmington 
and-  Baltimore  R.  R.  Co.,  9  Federal  Reporter, 
183.    1881. 

10.  —  In  computing  the  ten  days'  time 
within  which  a  motion  to  set  aside  a  default 
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may  be  made  (Wagn.  St.,  847,  §  3),  the  first 
day  after  the  rendition  of  the  judgment 
should  be  excluded  and  the  last  included. 
Beynolds  v.  Missouri,  Kansas  and  Texas  B'y 
Co.,  64  Mo.,  70.     1876. 

11.  —  An  order  of  the  district  court  va- 
cating a  judgment  rendered  on  a  default  is 
not  such  an  order  as  may  be  reviewed  by 
the  supreme  court  while  the  suit  is  still 
pending  in  the  district  court.  Kermeyer  v. 
Kansas  Pacifia  Ry  Co.,  18  Kans.,  315,  1877; 
ISAmer.  R'y  Rep.,  818. 

12.  Extinct  corporation.  Under  the  Gen. 
Stats.,  ph.  63,  gg  36,  37,  continuing  every 
corporation  whose  charter  has  been  annulled, 
for  the  term  of  three  years  thereafter,  for 
the  purpose  of  prosecuting  and  defending 
actions  by  or  against  it,  and  of  enabling  it 
gradually  to  settle  and  close  its  affairs,  to  dis- 
pose of  and  convey  its  property,  and  to  divide 
its  capital  stock,  and  giving  the  court  power 
to  appoint  a  receiver,  at  any  time  within 
said  three  years,  to  do  all  acts  which  might 
have  been  done  by  the  corporation  if  in  being, 
necessary  for  the  final  settlement  of  its 
unfinished  business,  a  judgment  recovered 
against  the  company  after  the  expiration  of 
Ihree  years  from  the  repeal  of  its  charter,  no 
receiver  having  been  appointed,  is  void. 
Thornton  v.  Marginal  Freight  S^y  Co.,  133 
Mass.,  33.    1877. 

I?.  Foreign  judgment.  The  authoritative 
character  of  a  domestic  judgment  is  founded, 
among  other  reasons,  on  the  constitutional 
provision  which  guaranties  full  faith  and 
credit  to  the  records  and  judicial  proceed- 
ings of  every  state,  while  the  rule  as  to 
foreign  judgments  rests  upon  considerations 
of  comity ;  and  though  they  are  treated  by 
the  courts,  in  respect  to  their  conclusiveness, 
as  entitled  to  the  same  weight  as  domestic 
judgments,  they  do  not,  to  the  same  extent 
as  a  domestic  judgment,  extinguish  the 
original  contract  debt.  New  York,  Lake  Erie 
and  Western  R.  R.  Co.  v.  McHenry,  17  Fed- 
eral Reporter,  414.     1883. 

14.  Former  recovery.  In  an  action  on  a 
simple  contract,  a  judgment  recovered  by 
the  plaintiff  against  the  defendant  in  a 
former  action,  which  was  founded  on  a  sep- 
arate and  distinct  contract,  is  not  conclusive 
as  a  plea  of  former  recovery,  because  the 
plaintiff  might  have  embraced  in  that  action 


the  den^and  on  which  his  second  suit  is. 
founded.  New  Orleans,  Mobile  and  Texas 
R.  R.  Co.  V.  Castello,  50  Ala.,  13.    1873. 

15.  Fraud  and  contract.  Where  a  judg- 
ment has  been  obtained  against  a  corpora- 
tion for  the  price  of  goods  sold,  an  action; 
cannot  be  maintained  against  it  for  fraud  in 
obtaining  a  credit  for  the  goods ;  the  judg- 
ment for  the  purchase  price  is  a  complete 
and  full  remedy.  Two  judgments  cannot  be 
obtained  against  a  corporation  as  an  indem- 
nity for  the  same  loss.  Caylus  v.  New  York,. 
Kingston  and  Syracuse  R.  R.  Co.,  76  N.  Y., 
609.     1879. 

16.  General  term.  A  general  term  has 
power  to  vacate  a  judgment  entered  on  an 
order  at  a  former  general  term,  where  the 
judgment  does  not  conform  to  the  order. 
Caro  V.  Metropolitan  R.  R.  Co.,  3  N.  Y. 
Civil  Procedure  Reports,  371.     1883. 

17.  Gold  coin.  In  an  action  to  recover 
damages  for  an  injury  to  ths  person,  a  ver- 
dict for  the  plaintiff,  payable  in  gold  coin,  is 
not  warranted,  and,  if  such  verdict  is  ren- 
dered, the  court  should  disregard  the  gold 
coin  part  as  surplus.  Patochi  v.  Central 
Pacific  R.  R.  Co.,  53  Cal.,  90.     1877. 

18.  Grounds  of  judgment.  Where  a  ma- 
jority of  this  court  agree  in -the  judgment 
that  ought  to  be  rendered,  but  disagree  as  to, 
the  reason  therefor,  such  judgment  must  be 
entered  without  giving  the  opinion  of  the 
several  judges.  Atchison  and  Nebraska  R. 
R.  Co.  V.  Hubbard,  16  Kans.,  156.     1876. 

19.  Indorsers ;  payment.  A  payment  of 
a  judgment  by  indorsers  discharges  the 
judgment  and  releases  the  principal,  al- 
though the  payment  is  made  in  depreciated 
bank  notes  furnished  by  the  principal.  Kirt- 
land  V.  Miss,  and  Tenn.  R.  R.  Co.,  4  Lea 
(Tenn.),  414.     1880. 

20.  Injunction.  In  1866,  B.  recovered 
judgment  against  a  railroad  company.  In 
1868,  by  virtue  qf  other  judgments  against 
the  company,  its  franchises,  track,  etc., 
were  sold  under  execution ;  but  certain  town 
lots  of  the  company  remained  unsold.  In 
1873,  execution  from  B.'s  judgment  was 
levied  on  these  town  lots ;  and  a  suit  was 
brought  by  the  trustees  of  the  company  to 
enjoin  the  sale.  •  The  petition  acknowledged 
the  judgment  debt  to  B. ,  but  failed  to  show 
that  there  was  any  other  creditor  of  the 
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company,  and  failed  to  account  for  the  de- 
lay of  petitioners  in  applying  the  property 
to  B.'s  demand.  Held,  that  the  injunction 
was  erroneously  granted.  Under  such  a 
state  of  facts,  B.  should  not  have  been  re- 
strained from  enforcing  his  judgment  by 
sale  of  the  property.  Oood  v.  Sherman,  37 
Tex.,  660.     1872-3. 

'  21.  Interest.  An  execution  must  follow 
the  judgment,  and  if  the  judgment  does  not 
call  for  interest,  the  execution  cannot.  Solen 
V.  Virginia  and  Truckee  R.  R.  Co.,  14  Nev., 
405.     1879. 

22.  —  Interest  is  allowable  upon  the 
amount  of  a  judgment  recovered  in  an  action 
ex  delicto.  Solen  v.  Virginia  and  Truckee 
R.  R.  Co.,  15  Nev.,  313.     1880. 

23.  In  ■vacation.  A  judgment  may  be  en- 
tered in  vacation.  Rev.  Laws  1874,  ch.  37, 
§  47.  Toledo,  Peoria  and  Warsaw  R'y  Co. 
V.  Eastburn,  79  111.,  140.     1875. 

24.  Levy  of  attachment  on  judgment. 
A  judgment  may  be  levied  on  and  sold 
tinder  execution  like  any  other  personal 
property,  but  can  be  attached  by  garnish- 
ment only  on  a  writ  of  attachment.  Ch. 
167,  Acts  of  1870.  Ochiltree  v.  Mo.,  la.  and 
Neb.  R.  R.  Co.,  49  la.,  150.     1878. 

25.  Lien.  A  judgment  against  a  railroad 
corporation  becomes  a  lien  upon  its  road 
and  realty,  in  the  same  manner  as  upon  the 
real  estate  of  a  natural  person.  Ludlow  v. 
Clinton  Line  R.  R.  Co.,  1  Flippin  (U.  S. 
O.  C),  35.     1861. 

•.  26.  —  A  judgment  prior  in  point  of  time 
is  paramount  to  a  posterior  judgment,  even 
though  the  latter  be  first  enforced,  and  the 
former  is  enforced  bj  a  bill  in  equity  to 
which  the  owner  of  the  second  judgment  is 
not  made  a  party,  Howard  v.  Milwaukee 
and  St.  Paul  R.  R.  Co.,  7  Bissell  (U.  8.  C.  C), 
7'3.     1875. 

27i  —  Judgment  creditors  who  cause  an 
execution  to  be  levied  upon  lands  of  the  de- 
fendant in  Texas  acquire  a  lien  superior  to 
that  of  his  unrecorded  mortgage,  whereof, 
at  the  date  of  the  levy,  they  had  no  notice. 
Stevenson  v.  Texas  Ry  Co.,  105  U.  S.,  703. 
1881. 

28.  — •  "Where  the  owner  of  land  executes 
a  bond  for  the  conveyance  of  the  same,  he 
continues  to  be  owner  of  the  same  as  long 
as  any  part  of  the  purchase  money  condi- 


tioned in  the  bond  remains  unpaid ;  andhis 
intei-est  therein  is  bound  by  the  lien  of  a 
judgment.  Minneapolis  and  St.  Louis  R'y 
Co.  V.  Wilson,  35  Minn.,  383.     1879. 

29.  Misnomer.  A  judgment  rendered  in 
the  name  of  the  St.  Louis,  Bloomfield  and 
Louisville  R.  R.  Co.  was  held  good  against 
the  Bloomfield  R.  R.  Co.,  on  proof  that  the 
judgment  was  in  fact  rendered  against  the 
latter  company  by  the  former  name.  Bloom- 
field R.  R.  Co.  V.  Burress,  83  Ind.,  83.     1882. 

30.  Municipal  corporation ;  payment  in 
bonds.  This  act  of  the  legislature  (ch.  87, 
Laws  of  1873)  confers  upon  any  county  or 
other  municipal  corporation,  against  which 
a  judgment  has  been  rendered,  irrespective 
of  the  population  of  such  county  or  munici- 
pal corporation,  or  the  character  of  the  in- 
debtedness upon  which  the  judgment  is 
based,  the  power  to  issue  bonds  in  payment 
thereof,  if  the  judgment  creditor  shall  so 
elect  and  the  parties  agree  as  to  the  charac- 
ter of  the  evidence  of  indebtedness.  Iowa 
Railroad  Land  Co.  v.  Carroll  County,  39  Is,.', 
151.     1874. 

81.  Nunc  pro  tunc  entry.  Judgment 
against  a  corporation  cannot  be  corrected 
nunc  pro  tunc  by  striking  out  the  name 
under  which  the  defendant  was  sued  and 
served  with  process,  and  substituting  another 
name.  Brown  v.  Terre  Haute  and  Indianap- 
olis R.  R.  Co.,  73  Mo.,  567.     1880. 

82.  Practice.  Points  of  practice  in  enter- 
ing judgment  determined.  Caro  v.  Elevated 
Ry  Co.,  48  N.  Y.  Superior  Ct.,  544;  Caro  v. 
Metropolitan  Elevated  Ry  Co.,  ib.,  545.  1883. 

38.  Res  ndjudicata.  In  an  action  in 
equity  in  the  circuit  court  of  the  United 
States  the  defendant  answered  to  the  merits 
without  interposing  technical  objections ;  the 
attorneys  for  plaintiff  having  withdrawn 
their  appearance,  the  court  dismissed  the 
bill,  reciting  in  the  decree  that  the  cause  had 
been  submitted  upon  the  "  pleadings  and 
proofs."  Held,  that  the  decree  constituted  a 
bar  to  an  action  upon  the  same  cause  of 
action  in  the  state  court.  Scully  v.  Chicago, 
Burlington  and  Quiney  R.  R.  Co.,  46  Ja., 
528.     1877. 

84.  —  demurrer.  A  judgment  against 
the  plaintiff,  on  a  demurrer  to  a  declaration, 
in  an  action  for  breach  of  contract  for  car- 
riage of  goods,  held,  to  be  a  bar  to  a  subse- 
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quent  suit.    Kinibro  v.  Va.  and  Term.  Air 
Line  B.  B.  Co.,  56  Ga.,  185.     1876. 

35.  —  eyidence.  Parol  evidence  is  inad- 
missible to  show  that  the  justice  was  di- 
rected by  plaintiflf's  attorney,  after  the  evi- 
dence was  heard,  to  dismiss  a  suit,  where 
the  justice's  transcript  is  introduced  upon  a 
plea  of  former  recovery.  Cooksey  v.  Kansas 
City,  St.  Joseph  and  Council  Bluffs  B.  B. 
^0.,  74  Mo.,  477.    1881. 

36.  —  husband  and  wife.  A  ,  judgment 
in  favor  of  the  defendant  in  a  suit  brought 
by  husband  and  wife  is  ordinarily  no  bar  to 
a  suit  brought  by  the  husband  alone,  nor  are 
depositions  taken  in  the  first  suit  admissible 
as  evidence  in  the  other.  Louisville  and 
Nashville  B.  B.  Co.  v.  Atkins,  3  Lea  (Tenn.), 
248.    1879. 

37.  —  indorsers.  A  judgment  in  favor  of 
an  indorser  upon  a  promissory  note  is  not  a 
bar  to  a  subsequent  suit  against  the  maker 
of  the  note.  National  Bank  of  the  Bepublic 
«.  Brooklyn  City  and  Newtoum  B.  B.  Co.,  14 
Blatchford  (U.  S.  C.  C),  343.     1877. 

38.  —  suit  for  instalment  of  interest.  A 
judgment  against  the  plaintiff  upon  an 
action  for  an  instalment  of  interest  is  a  bar 
to  an  action  upon  another  instalment  of  in- 
terest upon  the  same  bonds,  the  same  issue 
being  presented  as  in  the  former  suit. 
Smith  V.  Town  of  Ontario,  18  Blatchford 
(U.  S.  C.  C),  454.     1880. 

39.  Sale  of  railway ;  lien.  Where  judg- 
ments were  rendered  against  a  railway  com- 
pany in  Wisconsin,  and  the  assignee  of  the 
older  one,  in  order  to  enforce  his  lien,  filed 
his  bill  against  another  company,  which. 
Tinder  claim  of  right,  had  obtained  posses- 
sion of  the  road,  held,  that  the  junior  judg- 
ment creditor  was  not  a  necessary  party, 
although,  before  the  bill  was  filed,  he  had 
put  on  record  in  the  proper  office  the  sher- 
ifPs  deed  conveying  the  road  to  him  pur- 
suant to  a  sale  under  an  execution  sued  out 
upon  his  judgment.  That  he  could  not 
maintain  ejectment  against  the  purchasers, 
under  the  decree  directing  the  sale  of  the 
road  to  satisfy  the  older  judgment.  Howard 
V.  Bailway  Co.,  101  U.  S.,  837.    1879. 

40.  Satisfaction  set  aside.  The  complain- 
•ant  had  purchased  all  existing  judgments 
■against  the  defendant  railroad  company, 
■and  afterwards  purchased  all  the  company's 


property  sold  under  a  trust  deed  junior  to 
the  'judgment  liens ;  and  then  marked  as  sat- 
isfied the  judgments  he  held,  on  the  proper 
dockets.  In  a  subsequent  litigation  the  deed 
of  trust  and  his  ptirchase  imder  it  were  ad- 
judicated to  be  illegal  and  void.  He  there- 
upon filed  a  billin  chancery  against  the  com- 
pany, praying  that  his  satisfaction  marked 
against  the  judgments  might  be  set  aside, 
that  the  defendant  be  decreed  to  pay  the' 
judgments,  and  that  he  might  have  general 
-relief.  A  demurrer  to  this  bill,  on  the 
ground  that  he  had  full  remedy  at  law,  and 
that  therefore  a  bill  in  equity  did  not  lie, 
was  overruled.  Say  v.  Alexandria  and 
Washington  B.  B.  Co.,  1  Hughes  (U.  S. 
0.  C),  168.  '  1877. 

41.  —  Held,  also,  that  the  judgments  must 
be  set  up  and  constitute  liens  as  they  did  be- 
fore they  were  mai-ked  satisfied.  Same  v. 
Same,  4  Hughes  (U.  S.  C.  C),  327.     1881. 

42.  Set-oif.  A  court  of  equity  will  allow 
a  set-off  against  a  judgment  held  by  an  in- 
solvent person.  Chicago,  Danville  and  Vin- 
cennes  B.  B.  Co.  v.  Field,  86  111.,  370.     1877. 

43.  —  splitting  causes  of  action.  An  en- 
tire contract,  not  payable  in  instalments, 
cannot  be  split  up  and  made  the  fpundation 
of  two  or  more  suits.  If  an  action  is  brought 
on  a  part  of  it  only,  whether  the  plaintiff 
fails  or  succeeds  he  cannot  afterwards  main- 
tain another  action  on  it ;  and  the  same  rule 
applies  to  a  claim  for  damages,  whether 
made  the  foundation  of  an  action  or  set  up 
in  defense  of  an  action.  The  owner  of  mules 
transported  by  railroad  being  sued  for  the 
carrier's  charges  before  a  justice  of  the 
peace,  by  an  assignee  of  the  claim,  set  up  in 
defense  that  one  of  the  mules  was  injured 
through  the  negligence  of  the  earlier,  and 
sought  to  recoup  his  damages;  but  the  jus- 
tice rendered  judgment  against  him  for  the 
full  amount  of  the  charges.  Held,  that  the 
judgment  was  a  bar  to  a  subsequent  action 
by  him  against  the  carrier  to  recover  such 
damages.  South  and  North  Ala.  B.  B.  Co.  v. 
Henlein,  56  Ala.,  368,  1876;  19  Amer.  E'y 
Rep.,  300. 

44.  Supersedeas.  Where  a  case  was  re- 
moved from  the  state  supreme  court  to  the 
supreme  court  of  the  United  States  by  writ 
of  error,  but  such  writ  was  not  Ipdged  with 
the  clerk  until  after  the  expiration  of  sixty 


808 


JUDICIAL  NOTICE  — JURISDICTION. 


Action  by  Agent  to  Recover  Back  Money  from  (Jompany — Appearance. 


days  from  the  filing  of  the  opinion,  it  was 
held  that  the  judgment  of  the  state  court 
was  not  superseded,  and  the  proper  process 
for  its  enforcement  was  directed  to  issue 
upon  application  of  the  party  entitled 
thereto.  Chicago,  Rock  Island  and  Pacific 
iJ.  B.  Co.  V.  Grin'nell,  63  la.,  55.    1879. 

45.  Vacation.  Where  an  attorney,  dis- 
qualified for  the  further  prosecution  of  a 
cause,  transferred  it  to  another,  who  had 
agreed  with  the  attorney  for  the  defendant 
to  continue  it,  and  the  plaintiff,  in  the  ab- 
sence of  both  attorneys,  employs  other  coun- 
sel, and  procures  a  judgment,  such  judgment 
may  be  vacated  on  defendant's  petition. 
Chicago  and  Northwestern  B.  R.  Co.  v.  Gil- 
lett,  88  la.,  434.     1874. 

46.  —  equity.  Equity  will  relieve  a  party 
against  a  judgment  at  law  when  its  justice 
can  be  impeached  by  facts,  or  on  grounds  of 
which  the  party  seeking  its  aid  could  not 
have  availed  himself  at  law.  Cairo  and 
Fulton  B.  B.  Co.  v.  Titus,  27  N.  J.  Eq.,  103. 
1876. 

47.  —  Courts  of  equity  will  not  grant  re- 
lief against  a  judgment  at  law,  except  where 
the  injured  party  has  had  a  verdict  or  judg- 
ment rendered  against  him  in  consequence 
of  accident  or  mistake  or  fraud  of  the  other 
party,  without  any  fault  of  his  own,  and  has 
no  remedy,  or  has  without  fault  lost  his 
remedy  at  law.  So  held j  where  a  judgment 
of  $33,000  in  a  personal  injury  case  was  ob- 
tained by  default.  But  the  defendant,  hav- 
ing learned  of  the  judgment  during  the 
term,  had  his  remedy  at  law  on  a  motion  to 
vacate  the  judgment.  Bailroad  Co.  v.  Neal, 
1  Woods  (U.  S.  C.  C),  853.     1870. 

48.  Vacation  of ;  application  by  receiver. 
An  affidavit  filed  by  a  receiver  of  a  railway 
company  to  vacate  a  judgment  in  ejectment 
against  the  company,  in  which  no  one  ap- 
peared for  the  company  at  the  trial,  and 
which  alleges,  on  information  and  belief, 
that  the  plaintiff,  by  a  written  agreement,  in 
consideration  of  the  promise  of  the  company 
to  pay  him  a  certain  sum,  sold  the  land  to 
the  company,  and  that  he  has  reasonable 
hopes  of  obtaining  the  agreement  or  proving 
its  contents,  but  which  fails  to  show  that 
the  consideration  had  been  paid,  is  fatally 
defective  in  not  positively  showing  the  exist- 
ence of  such  agreement,  and  in  not  showing  1 


payment.  Springfield  and  Northwestern  R'\f 
Co.  V.  Ross,  88  111.,  179,  1878;  31  Amer.  R'y 
Rep.,  295. 
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See  Bankbiiptoy;  Eminent  Domain;  ExnonTioN;. 
Fhdboal  Coubts;  Highways;  Injdnotion;  Statji 
Kailwayh;  Stock  and  Stookholdiers. 

1.  Action  by  ngont  to  recover  back  money 
from  company.  Where  an  agent  under 
claim  made  by  the  company  pays  money 
that  he  does  not  owe  the  company,  the  itor 
plied  promise  to  refund  the  money  is  to  be 
performed  at  the  place  where  the  payment 
is  made,  and  suit  thereon  must  be  brought 
in  that  county.  Georgia  R.  R.  and  Banking: 
Co.  V.  Seymour,  53  Ga.,  499.    1874. 

2.  Action  to  recover  lands  convoyed  to  a 
railway  company.  An  action  cannot  be 
maintained  under  oh.  49,  Laws  of  1875,  to  re- 
cover lands  conveyed  to  a  railway  company 
by  a  town  for  a  grossly  inadequate  consider- 
ation. People  V.  N.  Y.  and  Manhattan 
Beach  R'y  Co.,  84  N.  Y.,  565, 1881 ;  affirming 
Same  v.  Same,  33  Hun  (N.  Y.),  95,  1880. 

8.  Appearance.  That  an  attorney  was 
not  authorized  to  accept  service  of  notice 
will  not  affect  the  jurisdiction,  if  his  subse- 
quent appeai'ance  in  the  case  was  authorized. 
Fanning  v.  Minnesota  R.  R,  Co.,  87  la.,  879. 
1873. 

4.  —  Where  a  party  appears  so  far  as  to 
consent  to  a  continuance,  he  thereby  waives, 
any  insufficiency  of  summons,  and  brings 
himself  within  the  jurisdiction  of  the  court.. 
Peters  v.  St.  Louis  and  Iron  Mountain  R.  R. 
Co.,  59  Mo.,  406.  1875.  See,  also,  Anderson 
V.  Southern  Minnesota  R.  R.  Co.,  21  Minn., 
80.     1874. 

6.  —  Appearance  by  a  corporation  and 
answering  generally  is  a  waiver  of  serv- 
ice of  process  in  the  proper  district.    Kelsey 
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V.  Pennsylvania  R.  R.  Co.,  14  Blatohford 
(U.  S.  p.  C),  89.     1877. 

6.  Appearance  of  a  state  in  the  courts  of 
a  sister  state.  A  sister  state  cannot  be  sued 
in  the  courts  of  Tennessee  without  her  con- 
sent. But  if  she  appears  and  submits  to  the 
jurisdiction  of  the  court,  she  must  abide  the 
decree  made  on  the  original  or  amended  bill. 
But  the  charges  of  facts  in  the  amended 
bill  must  be  germane  to  and  have  a  connec- 
tion with  the  original  bill,  and  must  be 
necessary  to  supply  some  defect  or  failure 
of  statement  of  complainant's  rights  as 
therein  set  forth,  otherwise  a  demurrer 
will  be  sustained  to  the  amended  bill  for 
want  of  jurisdiction.  Tappan  v.  Western 
and  Atlantic  B.  R.  Co., "3  Lea  (Tenn.),  106. 
1879. 

7.  Carriage  of  passengers  partly  per- 
formeA  in  jurisdiction.  The  defendant  is- 
sued through  tickets  at  Derby,  in  England, 
to  the  plaintiffs  for  the  conveyance  -  thence 
of  themselves  and  their  luggage  to  their 
residence  at  Greenore,  in  Ireland,  and  dur- 
ing the  trans-channel  part  of  the  journey 
the  plaintiff's  wife  was  injured  and  their 
luggage  was  lost  outside  Holyhead  Harbour. 
Held,  that  enough  of  the  cause  of  action 
arose  in  Ireland  to  give  the  court  jurisdic- 
tion to  substitute  service  of  the  summons 
and  plaint.  Willis  v.  London  and  North 
Western  R'y  Co.,  10  Irish  Reports  (Common 
Law),  95.  - 1876. 

8.  Consent.  The  jurisdiction,  in  this  case, 
is  of  such  a  character  that  it  can  be  con- 
ferred by  consent.  Iowa  Northern  Central 
R'y  Co.  V.  Bitter,  36  la.,  568.     1873. 

9.  —  Causes  can  only  be  heard  in  this 
court  when  properly  removed  from  the 
lower  courts  by  appeal  or  writ  of  error. 
Parties  cannot,  by  stipulation,  in  the  ab- 
sence of  a  writ  of  error  and  a  certified 
transcript  of  the  record,  confer  jurisdiction 
upon  this  court.  The  law  aZoJie  can  confer 
jurisdiction  over  the  subject  matter  of  a 
cause.  Molandin  v.  Colorado  Central  R.  R. 
Co.,  3  Colo.,  173.    1877. 

10.  Costs.  The  omission  .to  enforce  a  rule 
requiring  security  for  costs  before  going  to 
trial  can  scarcely  be  regarded  &fl  an  error 
affecting  the  jurisdiction  of  the  court  below. 
Baltimore  and  Ohio  B.  B.  Co.  v.  Waltmeyer, 
47Md.,  328.    1877. 


11.  Election  as  to  two  suits.  Complain- 
ants were  put  to  election  between  two  suits 
pending,  one  in  the  state  court  and  the  other 
in  the  circuit  court  of  the  United  States  for 
this  district.  Central  B.  B.  Co.  of  New  Jer- 
sey V.  New  Jersey  West  Line  R.  R.  Co.,  33  N. 
J.  Eq.,  67.     1880. 

12.  Equity;  corporation.  An  allegation 
of  want  of  property  will  not  confer  equita- 
ble jurisdiction  in  an  action  of  damages  for 
a  breach  of  covenant  against  a  coi'poration. 
United  New  Jersey  R.  R.  Co.  v.  Hoppock,  28 
N.  J.  Eq.,  361,  1877;  14  Amer.  R'y  Rep.,  23. 

13.  Federal  and  state  courts.  It  is  no  de- 
fense to  a  suit  in  the  federal  courts,  brought 
by  the  stockholders  of  a  corporation,  that  a 
like  suit  had  been  brought  in  the  state  courts 
by  the  corporation,  and  dismissed  to  evade  the 
jurisdiction  of  the  state  courts.  Dwight  v. 
Central  Vermont  R.  B.  Co.,  20  Blatchford 
(U.  S.  C.  C),  300, 1882;  Griswoldv.  Same,  ib., 
212.  A  plea  that  the  company  was  in  posses- 
sion of  a  I'eceiver  appointed  by  the  state 
courts  was  likewise  held  bad.     Ib. 

14.  Federal  courts.  State  and  federal 
tribunals  are  entirely  independent  of  each 
other,  and  the  United  States  circuit  courts 
cannot  be  called  upon  to  close  their  doors  to 
suitors  because  the  questions  which  they  seek 
to  litigate  are  also  involved  in  other  actions 
between  different  parties  in  the  courts  of  the 
state.  Currie  v.  Town  of  Lewiston,  15  Fed- 
eral Reporter,  377.     1883. 

15.  —  admission  of  jurisdiction.  Al- 
though consent  of  the  parties  to  a  suit  can- 
not give  jurisdiction  to  the  courts  of  the 
United  States,  the  parties  may  admit  the  ex- 
istence of  facts  which  show  jurisdiction, 
and  the  courts  may  act  judiciously  upon 
such  an  admission.  Railway  Co.  v.  Ramsey, 
33  Wallace,  332.     1874. 

16.  —  alien  corporation.  A  corporation 
of  another  state  can  sue  an  alien  corporation 
in  the  federal  courts.  Merchants'  Manufact- 
uring Co.  V.  Grand  Trunk  R'y  Co.,  63  How- 
ard's Practice  (N.  Y.),  459.     1882. 

17.  —  bills  and  notes.  A  promissory 
note  of  a  corporation,  with  the  seal  of  the 
corporation  attached,  is  not  a  negotiable 
promissory  note,  and  no  action  thereon  can 
be  maintained  in  the  federal  courts,  unless 
the  original  holder  might  have  maintained 
such  action.    Act  of  March  3,  1875.    Coe  v. 
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tJayuga  Lake  R.  B.  Co.,  19  Blatchford  (IT.  S. 
C.  C),  532, 1881 ;  8  Federal  Reporter,  534, 1881. 

18.  —  citizenship.  The  United  States 
courts  liave  no  original  jurisdiotioa  under 
tlie  act  of  March  3,  1875  (18  St.,  470),  in  suits 
between  citizens  of  one  state  and  citizens  of 
thd  same  and  of  another  state.  Karns  v. 
Atlantic  and  Ohio  B.  B.  Co. ,  10  Federal  Re- 
porter, 309.     1881. 

19.  —  The  Jurisdiction  of  the  circuit  court 
for  the  northern  district  of  Texas,  so  far  as 
it  is  affected  by  the  citizenship  or  residence 
of  parties  litigant,  is  not  restricted  by  any  of 
the  provisions  of  the  act  of  congress  creating 
tlie  northern  district  of  Texas  (Supp.  Rev. 
St.,  415),  nor  by  any  of  those  of  the  acts 
amendatory  thereof,  but  is  regulated  by  the 
provisions  of  tlie  jurisdiction  act  of  March 
-3,  1875  (18  St.,  470).  Pamfio  B'y  Imp.  Co.  v. 
Metcalf,  16  Federal  Reporter,  7.     1883. 

20.  —  consolidated  corponition.  A  rail- 
road corporation  which  extended  into  two 
states,  and  was  originally  chartered  in  each 
state,  and  subsequently  consolidated  by  law 
in  both  states,  does  not  thereby  lose  its  sep- 
arate citizenship  in  each  state,  so  as  to  pre- 
clude it  from  maintaining  an  action  in  the 
federal  court  against  another  corporation 
created  and  existing  solely  under  the  laws 
of  one  of  the  two  states,  where  the  declara- 
tion shows  that  the  plaintiff  sets  out  its  cor- 
porate existence  as  derived  from  the  other  of 
said  two  states.  Nashua  and  Lowell  B.  B. 
Corp.  V.  Boston  and  Loivell  B.  B.  Corp.,  8 
Federal  Reporter,  458.     1881. 

21.  —contempt.  The  power  of  the  United 
States  court  in  matters  Of  contempt  is  lim- 
ited, by  Rev.  St.,  g  735,  to  punishment  by 
fine  and  imprisonment.  It  has  no  power  to 
impose  any  punishment  by  way  of  damages 
or  compensation  to  the  plaintiff  iu  the  orig- 
inal action.  United  States  ex  rel.  v.  Atchi- 
son, Topeka  and   Santa   Fe  B.  B.  Co.,  16 

•  Federal  Reporter,  853.     1888. 

22.  —corporations.  Where  a  corporation 
sues  in  a  federal  court,  the  court,  in  order 
to  assume  jurisdiction,  will  conclusively  re- 
gard all  the  shareholders  as  citizens  of  the 
state  which  crieated  the  corporation.  St. 
Louis  Alton  and  Terre  Haute  R.  B.  Co.  v. 
Indianapolis  and  St.  Louis  B.  B.  Co.,  9 
Bissell  (U.  S.  C.  C),  144.     1879. 

23.  —  The   circuit    court  of  the  United 


States  for  the  southern  district  of  New 
York  has  jurisdiction  of  an  action  between 
foreign  corporations,  where  tlie  defendant 
transacts  business  within  the  district,  and 
process  is  served  upon  Its  proper  officer 
there.  Merchants'  MamwTg  Co.  v.  Orand 
Trunk  B'y  Co.,  11  Abbott's  New  Cases 
(N.  Y.),  183.     1882. 

24.  —  corporation  incorporated  In  two 
states.  In  an  action  between  a  citizen  of 
the  state  of  Nebraska  and  a  railroad  com- 
pany, which,  originally  incorporated  under 
the  laws  of  the  state  of  Iowa,  had  extended 
its  road  into  the  state  of  Nebraska,  had  filed 
a  copy  of  its  original  articles  of  incorpora- 
tion with  the  state  secretary,  and,  in  other 
respects,  had  complied  with  the  state  laws 
governing  such  companies,  Jield,  on  a  plea 
to  the  jurisdiction  of  the  court,  that,  under 
the  laws  of  the  state  of  Nebraska,  the  com- 
pany had  become  a  domestic  corporation. 
Held,  also,  that  service  upon  the  managing 
agent  of  the  company  for  tlie  state  of 
Nebraska  is  not  sufficient  service  on  the 
Iowa  corporation,  though  tlie  line  through 
botli  states  is  under  one  management,  one 
set  of  officers,  one  board  of  directore,  one 
set  of  stockholders;  though  the  general 
offices  are  in  Iowa,  and  though  the  agent 
makes  his  reports  to  the  general  oflSoeB. 
Stout  V.  Sioux  City  and  Pacific  B.  B.  Co.,  8 
Federal  Reporter,  794;  3  McCraiy  (U.  S. 
C.  C),  1.     1881. 

25.  —  corporation  oiti^anized  by  act  of 
congress.  A  suit  by  a  corporationj  created 
by  an  act  of  congress,  is  a  suit  arising  undM 
the  laws  of  the  United  States.  Union  Pa- 
cific B.  B.  Co.  V.  MeComb,  1  Federal  Re- 
porter, 799.     1880. 

2C.  —  creditors'  bill.  A  creditors'  suit 
was  brought  by  a  non-resident  in  the  federal 
court,  against  a  resident  railway  company, 
for  tlie  appointment  of  a  receiver.  Tile 
property  lay  wholly  within  the  district 
where  the  suit  was  brought.  The  District  of 
Columbia,  in  its  corporate  capacity,  was 
beneficiary  under  a  deed  of  trust,  two  of  its 
citizens  being  -trustees  thereunder.  Held, 
that  the  trustees  were  proper  defendants, 
under  act  of  March  3,  1876,  authorizing  the 
summons  of  non-resident  claimants.  Hay  v. 
Alexandria  and  Washington  B.  B.  Co.,  4 
Hughes  (U.  S.  C.  C),  881.    1883. 
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27.  —  federal  qaestion.  A  case  arises, 
"under  the  constitution  or  laws  of  the 
United  States,"  whenever,  upon  the  whole 
record,  there  is  a  controversy  involving  the 
construction  of  either.  Van  Allen  v.  Atch- 
ison, Colorado  and  Pacific  R.  B.  Co.,  3 
Federal  Eeporter,  545;  1  McCrary  (U.  S.  C. 
C),  598.    1880. 

28.  —  Where,  on  error  to  the  supreme 
court  of  a  state,  the  record  shows  a  decision 
of  the  state  court  on  a  fedei-al  question 
properly  pi-esented,  and  of  which  this  court 
could  take  jurisdiction,  and  shows  also  the 
decision  of  a  local  question,  the  writ  of  error 
will  not  be  dismissed  on  motion  in  advance 
of  the  hearing.  The  parties  are  entitled  to 
be  heard  on  the  soundness  of  the  decision 
helow  on  the  federal  question,  on  the  suffi- 
ciency of  that  question  to  control  the  judg- 
ment in  the  whole  case,  and  on  tlie  sufficiency 
of  any  other  point  decided  to  affirm  the 
judgment,  even  if  the  federal  question'  was 
erroneously  decided.  Railroad  Co.  v.  Mary- 
land, 20  Wallace,  643.     1874. 

29.  —^  The  federal  character  of  the  cause 
must  appear  in  the  pleadings  or  of  record ; 
if  it  does  not  thus  appear,  the  state  court 
may  lawfully  proceed  therein,  and  its  action 
will  be  valid.  Ames  v.  Colorado  Central  R. 
B.  Co.,  4  Dillon  (U.  S.  C.  C),  251.     1876. 

30.  —  joint-stock  companies.  The  rea- 
sons which  induced  the  supreme  court  to  hold 
that,  for  the  purposes  of  federal  jurisdiction, 
corporations  are  to  be  regarded  as  citizens  of 
the  states  whose  creatures  they  are,  call  with 
equal  force  for  a  similar  ruling  as  to  joint- 
stock  companies  organized  under  the  laws 
of  New  York,  Fargo  v.  Louisville,  New 
Albany  and  Chicago  R'y  Co.,  6  Federal 
Eeporter,  787;  10  BiSsell  (U.  S.  C.  C),  273. 
1881. 

31.  —  lien  of  a  state.  Where  a  state  of 
the  Union  is  a  party  in  interest  but  not  a 
party  to  the  record,  the  jurisdiction  of  the 
United  States  circuit  court  attaches  where 
that  court  has  jurisdiction  of  the  state's 
agent  who  has  charge  of  the  property  as  a 
trustee,  and  where  the  property  which  is  the 
subject  of  the  suit  is  stock  in  the  company 
held  in  pledge  as  the  security  of  a  debt  due 
to  the  complainant,  for  which  a  lien  has 
been  given  by  the  state  "in  addition"  to  the 
pledge.   Swaseyv.  North  Carolina  R.  R.  Co., 


1  Hughes  (U.  S.  C.  C),  17.  1874.  Also  re- 
ported in  71  N.  C,  Appendix,  571. 

32.  —  municipal  bonds  and  coupons.  A 
municipal  bond  under  seal,  which  is  in  form 
a  simple  acknowledgment  of  indebtedness, 
and  an  unconditional  promise  to  pay  a  sum 
certain  at  a  certain  time,  can  be  assigned  so 
as  to  enable  the  assignee  to  bring  ati  action 
in  the  federal  court.  Porter  v.  Janesville,  11 
Bissell  (U.  S.  C.  C),  64,  1880;  3' Federal  Re- 
porter, 617,  1880. 

83.  —  Municipal  bonds  do  not  come  w  ithin 
the  prohibition  of  the  act  of  March  3,  1875, 
which  enacts  that  "  no  circuit  or  district 
court  shall  have  cognizance  of  any  suit 
founded  on  contract,  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  pros- 
ecuted in  such  court  to  recover  thereon,  if 
no  assignment  had  been  made,  except  in 
cases  of  promissory  notes  negotiable  by 
the  law  merchant  and  bills  of  exchange. 
Halsey  v.  Township  of  New  Providence,  3 
Federal  Eeporter,  364.     1880. 

34.  —  The  holder  of  a  coupon  payable  to 
bearer  is  not  the  assignee  of  a  cause  of  ac- 
tion within  the  meaning  of  the  act  of  con- 
gress of  March  3,  1875;  and  therefore  the 
federal  court  has  jurisdiction  in  a  suit  on 
such  coupons,  by  a  purchaser.  Cooper  v. 
Town  of  Thompson,  13  Blatchford  (U.  S.  C. 
C),  434,  1876;  Pettit  v.  Town  of  Hope,  18 
ib.,,180,  1880;  Thompson  v.  Perrine,  106  U. 
S.,  589,  1882;  Rich  v.  Town  of  Seneca  Falls, 
19  Blatchford  (U.  S.  C.  C),  558,  1881. 

35.  — pleading.  The  averment  that  the 
complainant  is  "a  joint-stock  association 
.  .  .  formed  in  tlie  state  of  New  York 
.  .  .  under  the  laws  of  the  state  of  New 
York,"  neither  imports  that  it  is  a  corpora- 
tion created  by  another  state,  nor  that  its 
members  are  citizens  of  another  state ;  the 
bill  is  therefore  dismissed  by  the  United 
States  circuit  court  for  want  of  jurisdiction. 
Oinsmore  v.  Philadelphia  and  Reading  R. 
R.  Co.,  11  Philadelphia  (U.  S.  C.  C),  488. 
1875. 

30.  —  process.  Service  upon  a  corpora- 
tion in  order  to  bring  it  into  court  must  be 
made  under  the  United  States,  not  under  a 
state,  statute.  Hume  v.  Pittsburgh,  Cin- 
cinnati and  St.  Louis  B.  R.  Co.,  8  Bissell 
(U.  S.  C.  C),  31.     1877. 

37,  —  In  a  suit  against  a  coi-poration  in 
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the  Uuited  States  circuit  court  for  tlie  state, 
by  a  citizen  of  anotlier  state,  service  of  proc- 
ess witliiu  tlie  state  upon  a  joint  defendant, 
a  citizen  of  a  third  state,  gives  the  court  ju- 
risdiction over  him.  Moivreyv.  Indianapolis 
and  Cincinnati  R.  R.  Co.,  4  Bissell  (U.  S.  C. 
C),  78.    1866. 

88.  —  s  1 0  c  It  h  0 1  d  e  r  s.  A  plea  to  abill 
brought  by  certain  stockholders  in  a  railroad 
corporation, "which  set  out  that  there  were, 
when  the  bill  was  brought  and  the  plea  filed, 
certain  other  stockholders,  who  are  not 
joined  in  the  bill  as  parties,  who  are  citizens 
of  certain  states,  naming  them,  whoso  names 
are  known  to  "and  ascertainable  by  the  ora- 
tors, and  not  by  the  defendants,  hold  to  be 
insufficient  and  overruled.  Dwight  v.  Cen- 
tral Vermont  R.  R.  Co.,  9  Federal  Reporter, 
785.    1881. 

89.  —  supreme  court.  Where  a  judgment 
for  the  recovery  of  money,  affirmed  in  the 
supreme  court  of  the  District  of  Columbia,  is 
brought  to  the  United  States  supreme  court 
for  re-examination,  and  the  amount  thereof, 
without  adding  interest  or  costs,  does  not 
exceed  $2,500,  the  court  has  no  jurisdiction. 
Railroad  Co.  v.  Troolc,  100  U.  8.,  113,  1879. 
Costs  should  not  be  considered  in  estimating 
the  amount.  Railroad  Co.  v.  Grant,  93  U. 
S.,  898.     1878. 

40.  —  No  order  or  action  of  any  kind  can 
be  taken  in  a  state  court  in  a  cause  which 
has  been  removed  by  writ  of  error  to  the  su- 
preme court  of  the  United  States.  The  writ 
suspends  tlie  jurisdiction  of  the  state  courts, 
until  by  some  act  of  the  supreme  court  of 
the  United  States  itself,  it  is  restored  to 
them.  Dunn,  Ex  parte,  In  re  Hand,  v.  Rail- 
road Co.,  6  So,  Car.,  807.     1875. 

41.  Foreign  corporation.  Where  a  for- 
eign corporation  transacts  business  iu  a  state 
it  becomes  amenable  to  suit  there.  Black- 
burn V.  Selma,  Marion  and  Memphis  R.  R. 
Co.,  2  Flippin  (U.  S.  C.  C),  525.     1879. 

42.  —  A  corporation  can  only  be  sued  in  a 
state  other  than  that  in  which  it  is  organ- 
ized where  there  is  express  legislation  au- 
thorizing such  an  action.  Lathrop  v.  Union 
Pacific  R.  R.  Co.,  1  MaoArthur  (Dist.  of  Co- 
lumbia), 334.    1878. 

43.  —  Under  §  790,  Revised  Statutes,  re- 
lating to  the  District  of  Columbia,  an  action 
can  be  brought  in  this  court  against  a  foreign 


corporation  only  when  it  has  an  established 
place  of  business  in  the  district,  and  tlie 
process  can  be  served  upon  the  agent  or 
other  person  by  it  employed  to  conduct  such 
business  as  it  is  engaged  in  here.  Dallas  v. 
Atlantic,  Miss,  and  Ohio  R.  R,  Co.,  2  Mao- 
Arthur  (Dist.  of  Columbia),  146.    1875. 

44.  —  Corporations  are  artificial  persons, 
existing  only  in  contemplation  of  law.  They 
must  dwell  in  the  place  of  their  creation, 
and  cannot  migrate  to  another  state.  But 
they  are  liable  to  be  sued  like  natural  per- 
sons, in  transitory  actions  arising  ex  con- 
tractu, or  ex  delicto  in  any  state  where  legal 
service  of  process  can  be  had.  Where  the 
defendants  in  the  court  below  appeared 
and  pleaded  to  the  action,  they  cannot  ob- 
ject to  the  jurisdiction;  and  it  is  too  late, 
after  the  plea  of  the  gen(u-al  issue,  to  raise 
the  question  of  the  authority  of  the  court 
finally  to  dispose  of  the  case.  New  Orleam, 
Jackson,  etc.,  R.  R.  Co.  v.  Wallace,  50  Miss,, 
344.     1874. 

45.  —  This  is  in  conformity  to  the  general 
rule  of  law  upon  the  subject  of  contracts 
and  torts  j  and  where  railroad  oorporatioas 
are  sued  out  of  the  jurisdiction  by  which 
they  were  created,  and  under  whose  laws 
alone  they  can  act,  the  extent  and  degree  of 
their  responsibility  must  be  determined  by 
the  law  of  the  place  of  the  existence  and 
action  of  such  corporation.    Ih. 

46.  —  The  agent  of  a  foreign  corporation 
may  acknowledge  service  of  a  declaration  in 
attachment  so  as  to  authorize  a  Reneral 
judgment  against  his  luincipal.  Atlantic 
and  Gulf  R.  R.  Co.  v.  Jacksonville,  etc.,  B. 
R.  Co.,  51  Ga.,  458.     1874. 

47.  —  It  is  within  the  power  of  the  legis- 
lature to  authorize  a  suit  against  a  foreign 
corporation  in  personam,  and  such  power  is 
not  limited  to  the  allowance  of  actions  in 
rem  only.  There  is  nothing  constitutional 
or  fundamental  in  the  method  of  procedure 
in  an  action.  Barnett  v.  Chicago  and  Lake 
Huron  R.  R.  Co..  6  Thompson  &  Cook  (N. 
Y.  Supreme  Ct.),  858.     1875. 

48.  —  Jurisdiction  over  a  non-resident  cor- 
poration in  personam  cannot  be  acquired 
unless  it  voluntarily  appears.  And  trustees 
appointed  by  the  courts  of  another  state  to 
operate  an  insolvent  railway  company's 
property  are  entitled  to  the  same  rights  and 
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immunities.  Ogdenshurg  and  Ohamplain 
B.  S.  Co.  V.  Vt.  and  Canada  B.  S.  Co.,  16 
Abbott's  Practice,  N.  S.  (N.  Y.),  249.  1874. 
See,  also.  Same  v.  Same,  4  Hun  (N.  Y.),  712. 
1875. 

49.  —  The  plaintiff,  a  resident  of  New- 
Jersey,  brought  an  action  in  New  York 
against  the  defendant,  which  had  been  in- 
corporated under  the  laws  of  New  Jersey, 
to  recover  damages  for  injuries  sustained 
while  he  was  there  traveling  upon  one  of  its 
trains.  Held,  that  the  defendant,  by  volun- 
tarily appearing  and  serving  a  general  an- 
swer, waived  any  right  it  might  have  to 
object  to  the  jurisdiction  of  the  court. 
Brooks  V.  New  York  and  Greenwood  Lake 
B.  B.  Co.,  30  Hun  (N.  Y.),  47.     1883. 

50.  —  Plaintiff  made  a  contract  with  de- 
fendant, a  non-resident  corporation,  to  enter 
its  service  for  a  term  of  years,  his  business 
being  to  procure  emigrants  to  purchase  and 
settle  on  defendant's  lands  in  Nebraska. 
Plaintiff  was  bound  to  maintain,  during  the 
whole  time,  an  office  in  the  city  of  New 
York,  and  was  to  go  to  Europe  for  a  short 
time  to  arrange  for  emigration.  Plaintiff 
entered  upon  the  employment  and  kept  open 
an  office  in  said  city  until  the  contract  was 
terminated  by  defendant.  In  an  action  for 
services  under  the  contract,  and  for  damages 
for  its  breach,  held,  that  it  was  to  be  assumed 
that  the  parties  understood  that  plaintiff's 
principal  duties,  under  the  contract,  would 
be  discharged  in  New  York  city;  that  the 
cause  of  action  arose  in  New  York,  and, 
therefore,  a  service  of  the  summons  upon 
one  of  defendant's  directors,  while  he  was 
temporarily  in  that  state  on  his  own  busi- 
ness, was  a  good  service,  although  defendant 
had  no  property  in  the  state.  Hitler  v.  Bur- 
lington and  Missouri  JRiver  B.  B.  Co.,  70  N. 
Y.,  233,  1877;  18  Amer.  R'y  Rep.,  557. 

51.  —  Where  a  suit  is  brought  against  a 
foreign  corporation,  though  a  general  ap- 
peai'ance  by  defendant  before  answering 
gives  the  court  jurisdiction  over  its  person^ 
It  does  not  necessarily  give  jurisdiction  over 
the  subject-matter  of  the  action;  and  where 
some  of  the  plaintiffs  are  non-residents,  the 
complaint  must  be  dismissed  as  to  them,  a 
case  not  being  made  out  under  §  1780  of  the 
Code  of  Civil- Procedure.  A  resident  plaint- 
iff, however,  where  the  complaint  makes 


out  a  cause  of  action,  "may  maintain  the 
suit,  though  the  acts  out  of  which  the  cause 
of  action  arises  were  done,  and  the  property 
from  the  management  and  disposition  of 
which  the  plaintiff's  loss  and  damage  were 
sustained,  are  beyond  the  jurisdiction,  and 
the  relief  within  the  power  of  the  court  to 
grant  may  be  incomplete.  Ervin  v.  Oregon 
B'y  Co.,  62  Howa;rd's  Practice  (N.  Y.),  490. 
1883. 

52,  —  An  act  incorporating  a  company 
for  making  a  railway  from  Dublin  to  Drog- 
heda  enacted  that,  in  case  of  any  summons 
or  writ  upon  the  company,  "  personal  serv- 
ice thereof  upon  a  secretaiy  or  clerk  of  the 
company,  or  leaving  the  same  at  the  office 
of  the  company,  or  of  a  secretary  or  clerk, 
or  delivering  the  same  to  some  inmate  at 
such  office  of  the  company,  or  at  the  usual 
place  of  abode  of  such  secretary  or  clerk, 
or,  in  case  the  same  respectively  should  not 
be  found  or  known,  then  personal  service 
thereof  upon  any  other  agent,  etc.,  or  on  any 
director  of  the  company,"  should  be  deemed 
good  service.  A  writ  of  summons  having 
been  issued  out  of  this  court  into  Middlesex 
against  the  company,  which  had  no  office  in 
England,  or  any  secretary  or  clerk  to  repre- 
sent it  there,  was  served  upon  one  of  the 
directors  of  the  company  in  London.  Held, 
that  such  service  was  null  and  void ;  that  the 
proper  service  was  upon  the  secretary  or 
clerk  at  the  office ;  but  that  the  parties,  re- 
siding in  Ireland,  were  not  amenable  to  the 
jurisdiction  of  the  court.  Evans  v.  Dub- 
lin B'y  Co.,  14  Meeson  &  Welsby  (Ex- 
chequer), 142;  3  Eng.  R.  R.  &  Canal  Cases, 
760.     1845. 

53.  Injunctions.  The  courts  of  New  York 
have  no  jurisdiction  to  restrain  acts  threat- 
ened to  be  done  in  another  state,  nor,  if  such 
acts  be  done,  to  compel  them  to  be  undone. 
Atlantic  and  Paoiflo  Tel.  Co.  v.  Baltimore 
and  Ohio  B.  B.  Co.,  46  N.  Y.  Superior  Ct., 
377.     1880. 

64.  International  bridge.  The  Canadian 
courts  refuse  to  grant  the  right  to  the  pub- 
lic to  pass  over  the  International  bridge,  as 
bnlj  one-half  the  bridge  is  within  its  juris- 
diction, and  the  action  of  the  courts  would 
be  unavailing.  Attorney-General  v.  Inter- 
national Bridge  Co.,  6  Ontario  Appeal  Re- 
ports, 537.     1881. 
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65.  Jnd^ment  against  railway  com- 
pany; where  enforced.  An  action  to  en- 
force a  judgment  against  a  railway  company 
created  by  the  laws  of  Kentuolcy,  if  not 
bi'ought  in  the  county  whence  tlie  execution 
issued,  must  be  brought  either  in  the 
county  in  which  it  has  its  principal  office  or 
place  of  business,  or  in  the  county  in  which 
its-  president  or  chief  officer  resides.  The 
Franklin  circuit  court  has  no  jurisdiction 
of  an  action  to  enforce  a  judgpient  rendered 
by  the  Trimble  circuit  court  against  such  a 
company,  the  principal  office  and  place  of 
business,  and  residence  of  the  president,  be- 
ing in  Jefferson  county.  MoDormant  v. 
Louisville,  Cincinnati  mid  Lexington  R.  R. 
Co.,  11  Bush  (Ky.),  380,  1876;  14  Amer.  R'y 
Rep.,  370. 

5ti.  Judicial  notice.  In  an  action  brought 
in  Fountain  county  against  a.  railway  com- 
pany for  killing  a  cow,  the  complaint  al- 
leged that  the  place  where  the  aninxal  was 
killed  was  "about  two  and  a  half  miles 
east  of  Covington."  Held,  on  motion  in  ar- 
rest, that  the  supreme  court  knew  judicially 
that  the  place  so  designated  is  in  the  county 
where  the  action  was  brought.  Indicmoip- 
olis,  Bloomington  and  Western  R'y  Co.  v. 
I^on,  4.8  Ind.,  119.     1874. 

57.  Justice  of  the  peace.  Justices  of  the 
peace  have  jurisdiction  in  actions  ex  delicto 
if  the  sum  claimed  does  not  exceed  $100. 
Rhodes  v.  Railroad  Co.,  6  So.  Car.,  885. 
187S. 

58.  —  If  one  person  have  two  causes  of 
action  against  the  same  defendant,  both 
cognizable  before  a  justice  of  the  peace,  one 
because  it  is  within  the  limit  of  a  justice's 
jurisdiction,  and  the  other  because  it  is  not 
a  class  which  justices  may  entertain  with- 
out regard  to  amount,  the  two  may  be 
united  in  one  complaint  in  a  justice's  court, 
though  the  aggregate  exceed  the  limit  of  his 
jurisdiction,  in  cases  wliere  jurisdiction  de- 
pends upon  the  amount  involved.  So  held 
in  an  action  for  conversion  of  a  lot  of 
staves,  joined  with  an  action  for  injury  to 
live  stock..  Fenton  v.  St.  Louis,  Kansas 
City  and  Northern  R'y  Co.,  73  Mo.,  259, 
1880. 

5}».  Missouri  statute.  Under  the  statute 
(Wagn.  Stat.,  §  28,  p.  294),  suits  may  be 
brought  against  railway  companies  in  any 


county  where  such  companies  have  or 
usually  keep  an  office  or  agent  for  the  trans- 
action of  their  usual  or  customary  business. 
Hicks  V.  Hatmibal  and  St  Joseph  R.  R,  Co., 
B8  Mo.,  839.     1878. 

G9.  Mniilclpal  courts^  The  Michigan 
statute  in  relation  to  municipal  courts  con- 
strued. Grand  Rapids,  Neioaygo  and  Lake- 
Shore  R.  R.  (po.  V.  Gray,  88  Mich.,  461.    1878. 

61.  Nortli  Carolina  statiitej  contractk 
An  actiion  by  a  passenger  against  a  railway 
company  for  a  violated  contract  of  carriage 
is  solely  cognizable  in  a  justice's  court  where 
the  complaint  shows  upon  its  face  that'  the 
claim  asserted  is  less  than  $300;  and  the 
court  will  take  notice  of  the  want  of  juris- 
diction. Hannah  v.  Richmond  and  Danville 
ii.  i2,  Co..  87  N.  C.  831.     1883. 

62.  Overcharges;  vouue.  An  action 
against  a  railroad  company  to  recover  the 
excess  of  a  payment  for  freight  beyond  what 
is  allowed  to  be  charged  by  the  charter  of 
the  company  may  be  brought  under  the  act 
of  March  4,  1869,  in  the  county  from  which 
the  articles  were  shipped;  that  being  the 
place  where  the  contract  for  shipment  was 
made,  although  the  payment  was  made  in 
another  county.  DuBose  v.  Ga.  R,  R.  and 
Banking  Co.,  60  Ga.,  804.    1878. 

63.  Personal  injuries.  An  action  against 
a  corporation  for  personal  injury  may  be 
brouglit  in  any  county  where  tlie  company 
has  an  office  or  agency.  Toppins  v.  East 
Term.,  Va.  and  Ga.  R.  R.  Co.,  5  Lea  (Tenn.), 
600.    1830. 

64.  Place  of  bringing  suit.  A  railroad 
company  may  be  sued  in  any  county  through 
oi-  into  which  its  road  passes,  without  regard 
to  the  nature  of  the  cause  of  action.  Raih 
way  Co.  V.  Jewett,  87  Ohio  St.,  649,  1883;  8 
Amer.  &  Eng.  R.  R.  Cases,  703. 

65.  —  An  action  against  a  common  car- 
rier in  Kentucky,  whether  a  corporation  or 
not,  upon  a  contract  to  carry  property,  must 
be  brought  in  the  county  in  which  the  de- 
fendant, or  either  of  several  defendants,  re- 
sides, or  in  which  the  contract  is  made,  or 
in  which  the  carrier  agrees  to  deliver  the 
property.  Adams  Express  Co.  v.  Cremlmw, 
78  Ky.,  186.     1879. 

66.  Process.  The  acceptance  of  service  of 
process  by  an  attorney  is  of  no  greater  valid- 
ity than  actual  service  upoflliim.    Such  serv- 
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ice  is  not  suffloient  to  enable  the  court  to 
acquire  jurisdiction  over  the  corporation. 
Northern  Central  K^  Co.  v.  Rider,  45  Md., 
24.    1876. 

67.  —  Service  upon  an  agent  who  has  no 
fixed  place  of  business,  and  whose  business 
is  to  go  from  place  to  place  soliciting  busi- 
ness for  the  company,  but  who  was  not  au- 
thorized to  sell  tickets,  is  not  sufficient  to 
confer  jurisdiction  against  the  company. 
Chicago  and  Alton  R.  R.  Co.  v.  Walker,  9 
Lea  (Tenn.),  475.     1883. 

68.  —  A  railroad  corporation,  created  by 
the  legislature  of  Virginia,  and  also  allowed 
to  run  its  road,  by  act  of  congress,  into  the 
District  of  Columbia,  boxTowed  a  sum  of 
money  in  the  city  of  New  "5f  ork,  through  the 
agency  of  its  treasurer,  and,  no  part  of  it 
having  been  repaid,-  suit  was  commenced  in 
the  supreme  court  of  the  state  of  New  York, 
by  service  of  process  upon  its  secretary,  who 
was  found  there,  and  judgment  rendered  for 
the  full  amount.  Action  is  brought  in  this 
court  upon  a  transcript  of  the  judgment: 
HM,  that  the  corporation,  having  contracted 
the  debt  in  the  state  of  New  York,  the  court 
there  obtained  complete  jurisdiction  by  such 
semce,  and  that  such  judgment  is  entitled 
to  the  same  conclusiveness  here  as  in  the 
state  where  it  was  rendered.  Held,  also, 
that  it  is  competent  for  a  state  legislatvire  to 
authorize  the  commencenient  of  suits  by  the 
service  of  process  upon  the  president,  secre- 
tary or  treasurer  of  a  foreign  corpoi-ation 
having  a  place  of  business  or  making  con- 
tracts within  that  state.  Weymouth  V.  Wash- 
ington, Georgetown  and  Alexandria  R.  R. 
Co.,  1  MacArthur  (Dist.  of  Columbia),  19. 
1873. 

69.  —  By  the  8  and  9  Vict.,  c.  162,  incor- 
porating the  Caledonian  R'y  Co.,  six  miles 
of  which  are  in  England  and  the  rest  in 
Scotland,  the  Companies  Clauses  Act  (8  and 
9  Vict.,  c.  16)  is  incorporated  with  the  Com- 
pany's Act  so  far  as  is  necessary  for  carry- 
ing into  effect  the  English  portion  of  the 
Une.  The  principal  office  of  the  company  was 
in  Scotland,  and  it  had  no  office  out  of  Soot- 
land,  except  a  station  at  Carlisle,  used  only 
for  receiving  passengers  and  goods.  The 
plaintiff  having  a  claim  against  the  com- 
pany, in  respect  of  its  ainalgamation  with 
another  Scotch  railway,  held,  that  service  of 


the  writ  of  summons  on  the  secretary  of  the 
company,  while  attending  a  meeting  in 
London,  was  good  service.  Wilson  v.  Cale- 
donian R'y  COi,  5  Welsby,  Huristone  & 
Gordon  (Exchequer),  823, 1850 ;  6  Engi  R.  R. 
&  Canal  Cases,  773!  1  Eng,  Law  &  Equity, 
415. 

70.  —  A  corptjration  which  has  a  I^al 
existence  in  Pennsylvania,  ig;  liable  to  be 
sued  anywhere  in  the  commonwealth  wher© 
jurisdiction,  can  be  obtained  by  a  proper 
service  of  the  summons.  Eby  v.  Northern 
Pacific  R.  R.  Co.,  la  Philadelphia,  144. 
1879. 

71.  -r  In  trespass  for  killing  a  cow,  the 
summons  was  returned,  "served  by  leaving 
copy  at  Enon  Station  office ; "  defendant  not 
having,  appeared,  service  held  insufficient, 
not  having  been  made  upon  an  officer  or 
agent  of  the  company.  P.  and  P.  R.  R.  Co. 
i>.  Brittain,  1  Pittsburgh,  371.     1856. 

72.  Kesidencft  of  corporation.  An  incor- 
poi-ated  railway  company  had  its  principal 
office  at  Euston  Square,  in  the  county  of 
Middlesex,  where  its  seal  was  kept,  and  the 
meetings  of  its  directors  and  shareholders 
held.  It  had  likewise  a  large  station  at 
Chester,  through  which  ran  several  branch 
lines,  and  the  entire  management  of  its  lines 
there  was  conducted  by  a  district  superin- 
tendent, under  the  general  management  of 
the  company  at  Euston  Square.  Held,  that 
the  company  did  not  "dwell"  or  "  carry  on 
business  "  within  the  district  of  the  county 
court  where  Chester  is  situated.  Brown  v. 
London  and  North  Western  R'y  Co^.,  4  Best 
&  Smith,  326;  116  E.  C.  L.,  336.    1863. 

73t  —  The  G.  W.  R.  Go.  has  its  principal 
station  at  Paddingtoin,  where  the  directors, 
meet,  the  secretary  resides,  general  meetings 
are  held,  and  whence  orders  emanate.  Seld, 
that  the  company  "dwells"  at  Paddington 
within  the  meaning  of  that  word  in  the  9 
and  10  Vict.,  c.  95,  s.  128;  and  consequently 
that,  where  a  plaintiff  in  an  actipn  against 
the  company  dwelt  more  than  twenty  miles 
from  Paddington,  the  superior  court  had 
concurrent  jurisdiction.  Adams  v.  Chreat 
Western  Ry  Co.,  6  Huristone  &  Norman 
(Exchequer),  404.     1861. 

74.  —  The  domicile  of  a  railway  company 
is  not  limited  to  the  locus  of  the  principal 
station,   but  may  be  constituted  wherever 
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the  company  carries  on  business.  Dick  v. 
Great  North  of  Scotland  R'y  Co.,  8  Irvine's 
Justiciary  (Scotch),  616.    1860. 

75.  —  The  "  principal  place  of  business  " 
of  a  corporation  is  no  test  of  residence, 
whether  of  a  corporation  or  of  a  natural  per- 
son, as  a  person  may  reside  in  one  state  and 
have  his  principal  or  sole  place  of  business 
in  another  state.  Guinn  v.  Iowa  Central 
S'y  Co.,  14  Federal  Reporter,  833.    1833. 

76.  Superior  court.  The  circuit  court  and 
a  superior  court  in  a  city  have  concurrent 
jurisdiction  of  writs  of  error  to  justices  of 
the  peace  within  tlie  township  in  which  the 
city  is  situated.  Hickox  v.  Burlington,  Ce- 
dar Rapids  and  Northern  B^y  Co.,  55  la., 
431.    1880. 

77.  Voniie.  The  statute  of  Texas  authoi-- 
izing  suit  against  a  railway  company  in  any 
county  wliere  tlie  cause  of  action  accrued  is 
valid.  Breen  v.  Texas  and  Pacific  Ry  Co., 
44  Tex.,  803.  1875.  Tlie  statute  applies  to 
actions  already  pending,  Hoicston  and  Texas 
Central  R.  R.  C6.  v.  Graves,  50  Tex.,  181. 
1878. 

78.  —  In  an  action  on  a  contract  with  a 
railway  company  instituted  in  a  county 
other  than  that  in  which  tlie  corporation's 
chief  place  of  business  is  situated,  the 
pleadings  should  show  that  the  contract  was 
made  or  to  be  performed  in  the  county  in 
which  the  suit  is  brought.  Corley  v.  Georgia 
R.  R.  and  Banking  Co.,  49  Ga.,  638.     1878. 

79.  —  All  railroad  companies  are  liable  to 
be  sued  in  any  county  in  which  the  cause  of 
action  originated,  by  any  one  whose  person 
or  property  has  been  injured  by  such  com- 
pany, for  the  purpose  of  recovering  damages 
for  such  injury,  without  any  special  notice 
and  claim  for  damages  therefor,  as  a  condi- 
tion precedent  to  his  right  to  recover  for 
such  injury.  Georgia  R.  R.  and  Banking 
Co.  V.  Monroe,  49  Qa.,  873.    1873. 

80.  —  The  cqurt  of  the  county  whence 
cotton  is  shipped  has  jurisdiction  to  try  a 
claim  for  failure  to  deliver  the  same,  or  part 
thereof,  at  the  place  of  destination  by  a  rail- 
road company.  Central  R,  R.  Co.  v,  Brun- 
son,  63  Ga.,  504.     1879. 

81.  —  An  action  for  goods  burned  at  the 
station  of  delivery  will  lie  in  tlie  county 
where  the  goods  were  burned.  Central  R.  R. 
and  Banking  Co.  v.  Smith,  C4  Ga.,  490.    1875. 


82.  —  An  action  against  the  Central  R.  R. 
and  Banking  Co.  for  a  ti-espnss  in  entering 
upon  land,  occupying  it  with  its  road-bed, 
cutting  down  the  timber,  etc,  is  properly 
brought,  under  the  act  of  1869,  in  the  county 
where  the  trespass  was  committed.  Cviitral 
R.  R.  and  Banking  Co.  v.  Carsiaell,  54  Qa., 
■351.     1875. 

88.  —  It  is  not  in  violation  of  that  clause 
of  the  constitution  wliich  requires  civil  suits 
to  be  tried  in  the  county  of  the  residence  of 
the  defendant,  for  the  general  assembly  to 
presciibe  by  law  that  suits  against  railroad 
companies  may  be  brought  and  tried  in  the 
county  where  the  injury  has  been  done,  or 
where  a  contract  has  been  made  or  is  to  be 
performed.  Georgia  R.  R.  and  Banking  Co. 
V.  Oaks,  53  Ga.,  410.    1874. 

84.  —  Where  a  suit .  against  a  railway 
company  is  propei'ly  brought  in  a  particular 
county,  but,  after  a  change  in  the  law  re- 
quiring such  a  suit  to  be  brought  elsewhere, 
the  husband  of  the  real  plaintiff  was  dis- 
missed from  the  suit  as  improperly  joined, 
and  the  declaration  amended  so  aa  to  show 
this  fact  only,  but  showing  no  new  cause  of 
action,  it  was  held  that  this  was  not,  in 
effect,  a  new  suit,  and  that  the  court  did  not 
lose  its  jurisdiction.  Dickson  v.  Chicago, 
Burlington  and  Quincy  R.  R.  Co.,  81  HI., 
315.     1876. 


JURY. 


See  Eui>.-]iNT  DoMAnr. 

1.  Clinlloiiges.  On  a  challenge  for  cause, 
where  the  trial  judge  is  in  doubt  as  to  the 
impartiality  of  a  juror,  he  should  give  tlio 
parties  the  benefit  of  the  doubt,  and  excuse 
the  juror.  So  held  where  a  tax-payer  was 
challenged,  he  having  subscribed  to  a  fund 
to  aid  in  a  case  against  the  railway  company. 
Missouri,  Kansas  and  Texas  R.  R.  Co.  v. 
Mimkers,  11  Kans.,  323.     1878. 

2.  Corporation  cnsvs.  As  juries  are  given 
so  much  discretion  in  the  allowance  of  dam- 
ages, and  the  supreme  court  dan  only  grant 
now  trials  where  it  sees  clear  evidence  of 
passion,  prejudice,  or  disregard  of  law,  it  is 
the  duty  of  circuit  judges  to  impress  upon 
juries  the  necessity  of  great  watclifulness  on 
their  part  to  guard  themselves  from  being 
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influenced  in  the  slightest  degree  by  the  fact 
that  the  defendants  in  these  cases  are  cor- 
porations, and  that  only  even-handed  justice 
and  at  least  approximate  compensation  lor 
the  real  injury  sustained,  should  be  rigor- 
ously adhered  to.  N.  O.  B.  R.  Co.  v.  Smith, 
11  Heiskell  (Tenn.),  453.     1«73. 

8.  Diseliarge  of  juror.  Where  a  juror  is 
discharged  for  insufficient  reasons,  and  the 
party  complaining  of  the  error  has  not  ex- 
liausted  his  peremptory  challenges,  and  an 
unexceptionable  jury  is  obtained,  the  error 
is  without  prejudice.  Atchison,  Topeka  and 
Santa  Fe  B,  B.  Co.  v.  Franklin,  23  Kans., 
74.-   1879. 

4.  Employes.  An  employe  of  a  railroad 
company  is  not  a  competent  juror  to  try  a 
case  in  which  the  company  is  a  party.  Cen- 
tral R.  R.  Go.  V.  Mitchell,  63  Ga.,  173,  1879; 
1  Amer.  &  Eng.  R.  R.  Cases,  145. 

5.  Mlscunduct.  A  juror  stated  in  the 
jury  l:oom  that  the  defendant  had  offered 
the  plaintiff  $1,000  to  compromise,  and  that 
unless  a  larger  sum  were  allowed  the  plaint- 
iff would  have  to  pay  the  costs.  The  juror, 
on  his  voir  dire,  had  stated  his  knowledge 
of  such  an  offer,  and  was  not  challenged 
peremptorily,  although  defendant  did  not 
exhaust  its  peremptory  challenges.  Held, 
that  his  incompetency  was  waived;  and 
held,  under  the  evidence,  that  the  jury  were 
not  influenced  by  his  statements  in  the  jury 
room.  Florence,  M  Dorado  and  Walnut  Val- 
ley S.  R.  Co.  V.  Ward,  29  Kans.,  354.     1883. 

6.  Shareholder  as  juryman.  Where  a 
public  company  is  a  party  to  an  action,  the 
mere  fact  that  one  of  the  jurymen  was  a 
sliareholder  in  the  company  is  no  ground 
for  granting  a  new  trial.  Williams  v.  Great 
Western  By  Co.,  3  Hurlstone  &  Norman 
(Exchequer),  869.    IS.'iS. 

7.  Sou  of  stockholder  disqualifled.  The 
son  of  a  stockholder  is  incompetent  as  a 
juror  in  a  case  to  which  the  corporation  is  a 
party.  The  ground  of  his  disqualification  is 
near  relationship  to  a  person  having  an  in- 
terest in  the  suit.  The  disqualification  being 
unknown  to  the  advei-se  party  and  his  coun- 
sel until  after  the  trial,  is  cause  for  a  new 
trial. '  Qa.  B  R  Co,  v.  Hart,  60  Ga.,  550. 
1878. 

8.  Special  jury ;  costs.    The  entire  cost  of 
jury  shall  be  taxed  to  the  losing 
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party.  Code,  §  4029.  Dunn  v.  Nashville  and 
Chattanooga  B.  B.  Co.,  3  Baxter  <Tenn.), 
415.     1874. 

9.  Statutes.  Statutes  giving  a  riglit  of 
trial  by  jury  are  to  be  liberally  construed  in 
favor  of  that  mode  of  trial.  Payer  v.  N.  Y. 
Central,  etc.,  B.  B.  Co.,  7  Abbott's  New 
Cases  (N.  Y.),  371.     1879. 

10.  View;  costs.  Jurors  are  entitled  to 
the  same  compensation  when  serving  on  a 
view  as  when  actually  in  attendance  on  the 
court  within  the  court-house.  Freeland  v. 
Pa.  B.  B.  Co.,  2  Pearson  (Pa.),  74.     1870. 


JUSTICE  OF  THE  PEACE. 

See  Continuakcb;  IirjtrRiss  to  Domestic  Ajtimals; 

JUSQMEHT. 

1.  Appeal.  Since  the  passage  of  the  act 
of  March  30,  1875  (73  Ohio  L.,  161),  amend- 
ing §  111  of  the  Justices'  Code,  there  is  np 
appeal  from  the  judgment  of  a  justice  of 
the  peace  rendered  on  the  verdict  of  a  jury 
in  an  action  for  the  recovery  of  specific  per- 
sonal property,  where  such  judgment,  ex- 
clusive of  costs,  amounts  to  less  than  $100. 
Ohio  and  Toledo  B.  B.  Co.  v.  Bates,  26 
Ohio  St,  33.     1875. 


KILLING  EMPLOYES. 

See  Injubibs  to  Eupm>^bs. 


KILLING  PASSENGERS. 

See  IsjCRms  to  Pabsbhgbrs. 


KILLING  STOCK. 

See  iNJURles  to  Stock. 


LADIES'  CAR. 

See  Injuries  to  Passenobbs. 


LAKES. 

See  Eminent  Domain. 

1.  Pier.    A  railway  company  which  had 
acquired  a  strip  of  gi'ound  coming  down  to 
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tlie  margin  of  Looli  Lomond,  liaving  pro- 
posed to,  erect  a  pier  running  out  from  it 
into  tlie  Lochi,  held,  tliat  tlie  proprietor  from 
wliom  the  ground  had  been  acquired  had  a 
BuiBcient  title  to  object  thereto.  Buchanan 
».  Caledonian  and  Dumbartonshire  Ry  Co. , 
13  Scotch  Session  Cases  (2d  series),  778. 
1850. 

2.  Blpaiian  ris:Iits.  Plaintiffs'  lots  abut- 
ted upon  a  navigable  lake,  and  defend- 
ant, without  their  consent,  constructed  its 
railway  within  the  water  of  the  lake,  but  so 
near  tlie  front  of  their  lots  as  to  cut  off  their 
access  to  the  body  of  the  lake,  leaving  along 
such  front  a  stagnant  pool,  and  by  reason 
thereof  said  lots  have  been  greatly  depre- 
ciated. Held,  that  plaintiffs  are  entitled  to 
recover  damages  for  the  injury.  Delaplaine 
V.  Chicago  and  Northioestem  R'y  Co.,  43 
Wis.,  314,  1877;  15  Amer.  R'y  Rep.,  28. 

3.  —  If  the  charter  of  the  defendant,  by 
authorizing  it  to  build  its  railway  between 
certain  points,  coni^rs  authority  to  occupy 
for  that  purpose  the  bed  of  a  navigable  lake 
situate  between  those  points,  there  is  nothing 
in  the  charter  indicating  a  legislative  inten- 
tion to  relieve  the  company  fi-om  its  com- 
mon law  liability  in  case  of  injury  to  a 
riparian  owner.    lb. 

4.  —  Though  as  to  watercourses  the  land 
owner  takes  to  the  center  of  tlie  stream,  it 
is  not  so  with  navigable  lakes.  Yet  the 
right  to  free  access  to  such  lake  cannot  be 
taken  from  the  land  owner  without  compen- 
sation. Delaplaine  v.  Chicago  and  North- 
western R'y  Co.,  43  Wis,,  214, 1877;  15  Amer. 
R'y  Rep.,  38;  Diedriph  v.  Northwestern  Union 
R'y  Co.,  42  Wis.,  348,  1877.  * 


LAND  GRANTS. 

See  Mandamus;  PAOiffii  Railroads;  Eeohividbs;  Tax- 
ation. 

1.  Abandonment  of  railway.  Where  a 
railroad  company  has  received  a  grant  of 
land  from  the  state,  upon  condition  that  it 
would  build  a  railroad  from  one  town  to 
another,  it  has  no  authority  whatever  after- 
wards to  abandon  any  portion  of  such  line 
and  take  up  and  remove  the  track.  The 
unprofitableness  of  operating  the  road  fur- 
tiishes  no  excuse  whatever  for  a  failure  to 


comply  with  the  conditions  of  the  grant. 
State  V.  Sioux  City  and  Pacific'  R.  R.  Co.,  7 
Neb.,  857.    1878. 

2.  —  A  railroad  company  in  accepting  a 
grant  from  the  state  thereby  enters  into  a 
contract  w'itli  the  state  to  build  and  main- 
tain its  line  and  operate  the  same,  and  tlie 
state  may  enforce  the  contract  by  man- 
damus or  other  appropriate  proceedinR.    lb. 

3.  Acceptance.  Congress,  by  an  act  passed 
June  3,  1856,  granted  certain  lands  to  the 
state  of  Michigan,  to  be  used  solely  in  aid  of 
the  construction  of  railways.  The  state,  by 
Act  136  of  1857,  set  them  apart  for  the  bene- 
fit of  certain  designated  lines,  on  conilition 
that  the  beneficiaries  should  accept  them 
subject  to  the  terms  of  the  act.  Held,  in  a 
suit  in  wliich  the  acceptance  was  qualified, 
that  the  company  acquired  no  title,  and  that 
a  bill  would  not  lie  to  quiet  a  title  to  the 
lands  obtained  by  a  levy  of  execution  against 
the  beneficiary  intended  by  the  statute. 
Rogers  v.  Port  Huron  and  Lake  Michigan 
R.  R.  Co.,  45  Midi.,  460,  1881;  10  Amor,  & 
Eng.  R.  R.  Cases,  635. 

4.  —  Railway  companies  which  accepted 
the  congressional  grant  acquired  rights 
which  could  not  be  destroyed,  except  by 
their  own  neglect.    lb. 

6.  Action  to  restrain  receiving  grant; 
pleading.  Where  the  cause  of  action,  as 
stated  in  the  complaint,  relates  to  property 
rights  belonging  to  a  corporation  as  the  ab- 
solute owner,  vested  with  the  legal  title, 
such  corporation  is  the  real  party  in  interest 
to  prosecute  the  action.  It  is  no  defense  to 
such  an  action  that  another  party  has  be- 
come the  owner  "  of  the  sole  beneficial  inter- 
est in  the  rights,  property  and  immunities" 
of  the  corporation,  and  an  averment  of  that 
character  in  the  answer  may  properly  bo 
sti-icken  out,  on  motion,  as  immaterial  and 
irrelevant.  Winona  and  St.  Peter  R.  B. 
Co.  V.  St.  Paul  and  Sioux  City  R.  R.  Co., 
23  Minn.,  859.,,   1877. 

«.  Assignment  of  cortlfleato;  tnist.  Un- 
der the  Kickapoo  treaty  of  1862  (18  U.  S, 
Stat,  at  Large,  623),  the  Central  Branch 
Union  Pacific  R,  R,  Co.,  otherwise  known  a* 
the  Atchison  and  Pike's  Peak  R.  R.  Co.,  pur- 
chased from  the  govern  ment  of  the  United 
States  all  the  surplus  lands  belonging  to  the 
Kickapoo  Indian  reservation,  and  obtained 
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certificates  of  purchase  therefor  from  the 
secretary  of  the  interior;  and  before  the 
railroad  company  obtained  patents  for  said 
land,  one  S.  C.  P.,  who  was  the  president 
and  attorney-in-fact  for  said  company,  and 
duly  authorized,  did  by  an  assignment,  writ- 
ten and  printed  on  the  same  piece  of  paper 
on  which  one  of  said  certificates  of  purchase 
was  written  and  printed,  "transfer  and 
assign  to  N.  J.  W.  all  the  right,  title  and  in- 
terest of  the  said  Atchison  and  Pike's  Peak 
R.  R.  Co."  to  a  certain  quarter-spction  of 
said,  land,  "and  required  the  issue  of  a 
patent  to  N.  J.  W.  as  assignee  of  said  com- 
pany, in  accordance  with  the  terms  of  said 
certificate; "'  and  the  said  N.  J.  W.  afterward 
took  possession  of  said  land  under  said  cer- 
tificate and  the  assignment  thereof,  and 
made  valuable  improvements  thereoMi  and 
afterward  the  said  company  caused  the  pat- 
ent for  said  land  to  be  issued  to  itself,  and 
now  refuses  to  transfer  the  legal  title  to 
said  land  to  said  N.  J.  W.  Held,  that  the 
railroad  company  holds  the  legal  title  to  said 
land  in  trust  for  said  N.  J.  W.,  and  that  the 
company  may  be  compelled  to  transfer  the 
Bame  by  deed  to  said  N.  J.  W.  Central 
Branch  Union  Paeijle  R.  B.  Co.  v.  Wilcox, 
14Kans.,259.     1875. 

7.  Atchison,  Topeka  and  Santa  Fe  grant. 
The  grant  in  aid  of  the  branch  of  the 
Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.  was 
only  of  lands  on  either  side,  and  did  not  ex- 
tend beyond  its  terminus.  This  terminus 
was  where  the  Leavenworth,  Lawrence  and 
Galveston  R.  R.  entered  the  Neosho  Valley, 
and  lands  on  the  east  of  said  last  named  rail- 
road were  not  within  the  terms  of  the  grant 
to  this  branch.  Neer  v.  Williams,  27. Ka,ns., 
1, 1883;  10  Amer.  &  Bng.  R.  R.  Cases,  561. 

8.  —  Atchison,  Topeka  and  Santa  Fe  grant 
construed.  Atchison,  Topeka  and  Santa  Fe 
R-  R.  Co.  '0.  Praeht,  12  Amer.  &  Eng.  R.  R. 
Cases,  267  (Kans.).     1883. 

9.  Burlington  and  Missouri  River  grant. 
The  Burlington  and  Missouri  River  R.  R. 
land  grant  construed.  Eunnewell  v.  Bur- 
lington and  Missouri  River  R.  R.  Co.,  3  Dil- 
lon (U,  S.C.  C),  313,  1874;  Burlington,  etc., 
•8.  R.  Co.  V.  Lawson,  10  Amer.  &  Eng.  R.  R. 
Cases,  655  (la.),  1883. 

10.  —  Under  the  act  of  July  3,  1864  (13 
Stat,  at  Large,  364),  which  gave  to  the  Bur- 


lington and  Missouri  River  R.  R.  Co.  every 
alternate  section  of  the  public  land.s  to  the 
amount  of  ten  alternate  sections  per  mile  on 
each  side  of  the  road  on  the  line  thereof,  but 
enacted  in  §  21  that  '  ■  before  any  land  granted 
by  this  act  shall  be  conveyed  to  the  said 
company  there  shall  first  be  paid  into  the 
treasury  of  the  United  States  the  cost  of  sur- 
veying, selecting  and  conveying  the  same  by 
the  said  company,''  it  is  not  clear  what  the 
"  cost  of  conveying  "  is,  no  statute  known  to 
the  court  authorizing  a  charge  or  fee  for  is- 
suing a  patent.  Nor  is  it  clear  whether,  un- 
der the  terms,  the  "  cost  of  selecting  and 
conveying,"  the  fees  of  one  dollar  for  each 
final  location  of  one  hundred  and  sixty 
acres,  given  to  registers '  and  receivers  by 
the  act  of  crrg  "ss  of  July  1,  1834  (13  Stat, 
at  Large,  365 1,  is  meant  or  not.  Hunneioell 
V.  Cass  County,  23  Wallace,  464.     1874. 

11.  —  Where  the  odd-numbered  sections 
within  the  limit  of  twenty' miles  from  the 
line  were,  conformably  to  the  act,  with- 
drawn, held,  that  so  much  of  the  land 
thereby  embraced  as  was  not  sold,  reserved 
or  otherwise  disposed  of,  or  to' which  a  pre- 
emption or  a  homestead  claim  had  not  at- 
tached, was  subject  to  the  grant,  and  that  no 
right  in  conflict  therewith  could  be  there- 
after acquired.  The  grant  was  in  prcesenti. 
Wood  V.  Railroad  Co.,  104  U.  S.,  339,  1881; 
10  Amer.  &  Eng.  R.  R.  Cases,  611.  See 
United  States  v.  Burlington  and  Missouri 
River  R.  R.  Co.,  98  U.  S.,  334.    1878. 

12.  —  In  an  action  by  plaintiff  to  recover 
lands  alleged  to  have  been  included  in  its 
grant,  but  claimed  by  defendants  under 
homestead  entries,  it  was  held  that,  under 
the  amendatory  act  of  congress  of  June, 
1864,  the  grant  of  1856,  which  was  a  grant  in 
presenti  in  the  nature  of  a  float,  was  made 
definite  and  certain  by  reference  to  the  line 
of  said  railroad  as  then  located,  and  the 
lands  granted  became  susceptible  of  accu- 
rate, certain  and  determinate  designation. 
Burlington  and  Missouri  River  R.  R.  Co.  v. 
Lawson,  58  la.,  145,  1883;  10  Amer.  &  Eng. 
R.  R.  Cases,  548. 

13.  —  The  land-grant  act  of  July  3,  1864, 
■was  a  definite  and  explicit  grant  of  aU  the 
land  embraced  within  ten  alternate  sections 
on  each  side  of  the  line  of  the  road,  on  the 
line  of  the  road,  and -not  sold,  reserved  or 


820 


LAND  GRANTS. 


Cairo  and  Fulton  Bailroad. 


otherwise  disposed  of  by  the  United  States, 
and  to  which  a  pre-emption  or  homestead 
claim  had  not  attached  at  the  time  the  line 
of  the  road  was  definitely  fixed ;  and  the  fact 
that  congress  did  not  prescribe  any  lateral 
limit  in  the  selection  of  lands  in  lieu  of  those 
previously  sold  or  disposed  of  by  govern- 
ment, cannot  affect  the  construction  of  the 
grant.  Taboreckv.  Burlington  and  Missouri 
River  R.  R.  Co.,  18  Federal  Reporter,  103;  2 
McCrary  (U.  S.  C.  C),  407.     1881. 

14.  —  The  grant  of  lands  to  the  Burling- 
ton and  Missouri  River  E.  R.  Co.  was  of  a 
present  interest,  and  effective  against  ad- 
verse claimants,  as  to  all  of  the  odd-num- 
bered sections  not  excepted  in  the  grant,  on 
each  side,  and  within  twenty  miles  of  the 
line  of  the  road,  immediately  upon  and 
from  its  definite  location  upon  the  ground, 
which  was  done  June  15,  1883.  As  to  such 
lands  no  specific  selection  by  numbei'S  was 
necessary  to  the  perfection  of  the  company's 
right.  Vance  v.  Burlington  and  Missouri 
River  R.  R.  Co.,  12  Neb.,  285,  1882;  10 
Amer.  &  Eng.  E.  R.  Cases,  628. 

15.  —  The  grant  of  lands  made  to  the 
Burlington  and  Missouri  River  R.  R.  Co.,  by 
the  act  of  July  2,  1864  (13  Stat.,  356),  em- 
braced ten  odd-numbered  sections  per  mile 
to  be  taken  on  the  line  of  the  road  and  in 
equal  quantities  on  each  side  thereof,  which 
had  not  been  sold,  reserved,  or  otherwise 
disposed  of  by  the  United  States,  and  to 
which,  at  the  time  of  the  definite  location 
of  such  line,  a  pre-emption  or  a  homestead 
claim  had  not  attaciied.  United  States  v. 
Burlington  and  MissoUri  River  R.  R.  Co, ,  98 
U.  S.,  334,  1878.  See  Wood  v.  Railroad  Co., 
104  ib.,  329.     1881. 

IG.  —  The  B.  and  M.  R.  R.  extension  is 
one  of  the  branches  of  the  Union  Pacific  R. 
R.,  and  the  lands  within  the  limits  of  the 
grant  to  that  corpoi-ation  are  not  subject  to 
private  entry.  Stalnaker  v.  Morrison,  6 
Neb.,  363.     Ib77. 

17.  —  Pre-emption  certificates  on  the  Bur- 
lington and  Missouri  River  land  grant  con- 
strued. Reynolds  v.  Burlington  and  Missouri 
iJweri?.  iJ.  Co.,  11  Nob.,  186.    1881. 

18.  —  The  word  "claim,"  in  §  19  of  the 
act  of  congress  granting  lands  to  the  Bur- 
lington and  Missouri  B.  R.  Co.,  approved 
July  2,.  1864,  is  not  restricted  to  such  <-J4imB 


as  shall  afterwards  ripen  into  perfect  titles, 
but  includes  all  that  are  made  in  due  form, 
whether  they  are  afterwards  either  perfected, 
abandoned  or  forfeited,  or  not.  Burlington 
and  Missouri  River  R.  R.  Co.  v.  Abink,  14 
Neb.,  95,  1883;  10  Amer.  &  Eng.  R.  R.  Cases, 
686. 

19.  —  It  was  a  condition  of  the  settlement 
between  the  parties  that  the  railway  com- 
pany should  construct  its  road  through  Millsi 
county  and  should  locate  a  station  at  Glen- 
wood.  By  the  act  of  congress  conferring  a 
grant  of  land  upon  the  company,  it  was  re- 
quired to  extend  its  line  to  a  point  on  the 
Missouri  river  near  the  mouth  of  the  Platte 
river,  and  this  point  would  necessarily  be  in 
Mills  county.  Held,  that  the  company  was 
not  bound  by  the  act  of  congress  to  run  its 
line  by  the  way  of  Glenwood  or  locate  a  sta- 
tion there,  and  an  agreement  to  do  so  consti- 
tuted a  valid  consideration  for  the  agreement 
to  compromise.  Mills  County  v.  Burlington 
and  Mo.  River  R.  R.  Co.,  47  Ia„  66.    1877. 

20.  —  A  county  possesses  power  through 
its  proper  officers  to 'compromise  pending 
litigation  involving  the  title  to  its  swamp 
lands,  and  it  cannot  afterwards  set  up  the 
fact,  in  order  to  defeat  the  compromise,  that 
tlie  lands  in  controversy  were  swamp,  and 
that  it  therefore  had  no  power  to  convey 
them  as  provided  by  the  terms  of  the  com- 
promise.   26. 

21.  —  The  county  having  agreed  in  the 
compromise  to  convey  to  the  railroad  com- 
pany all  the  lands  the  latter  claimed,  except 
a  certain  specified  number  of  acres,  reserved, 
in  lieu  of  which  it  offered  $10,000  in  money, 
it  could  not  afterwards  plead  that  the  com- 
promise was  invalid  on  the  gi-ound  that  the 
company  obtained  by  the  compromise  all  it 
sought  by  its  suit,  until  it  had  been  shown 
that  the  excepted  lands  were  worth  no  more 
than  $10,000.    Ib, 

22.  Cnlro  and  Fnlton  Railroad.  The 
lands  granted  to  the  state  of  Missouri  by  the 
United  States  by  act  of  congress  of  Febru- 
ary 9,  1853  (10  U.  S.  Stat.,  155),  and  by  the 
state  appropriated  to  the  construction  of  the 
C.  and  F.  R.  R.  by  the  act  of  the  legislature 
of  February  20,  1855,  were  subject  to  the  lien 
reserved  by  the  state  in  her  own  favor  to  se- 
cure tlie  payment  of  the  bonds  issued  by  her 
for  the  benefit  of  that  company,  and  title 
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passed  to  the  purchaser  at  the  foreclosure 
sale  made  in  pursuance  of  the  acts  of  Feb- 
raary  19  and  March  19,  1866  (Acts  1866, 
pp.  107, 115).  Chouteau  v.  Allen,  70  Mo.,  290. 
1879. 

23.  —  The  act  of  congress  of  February  9, 
1853,  granted  certain  lands  to  the  states  of 
Arkansas  and  Missouri  for  the  purpose  of 
aiding  in  the  construction  of  the  Cairo  and 
Fulton  Railroad,  subject  to  the  condition 
that  the  lands  should  revert  to  the  United 
States  if  the  road  should  not  be  completed 
within  ten  years  (10  Stat,  at  Large,  155).  The 
road  not  having  been  completed,  on  June  28, 
1868,  congi-ess  passed  an  act  declaring  that 
the  act  of  1853,  "with  all  the  provisions 
therein  made,  be  and  the  same  is  hereby 
revived  and  extended  for  the  term  of  ten 
years  from  the  passage  of  this  act,  and  all 
the  lands  therein  granted,  which  reverted  to 
the  United  States  under  the  provisions  of  said 
act,  be  and  the  same  are  hereby  restored  to 
the  same  custody,  control  and  condition,  and 
made  subject  to  the  uses  and  trusts  in  all  re- 
spects as  they  were  before  and  at  the  time 
such  reversion  took  place'"  (14  Stat,  at 
Large,  338).  Held,  that  the  act  of  1866  was 
not  such  a  legislative  declaration  of  forfeit- 
ure as  would  divest  the  state  of  the  title 
granted  by  the  act  of  1853.  It  was  rather 
the  intention  to  waive  the  right  of  forfeiture 
accruing  under  that  act.  *  St.  Louis,  Iron 
Mountain  and  Southern  Ry  Co.  v.  McQee,  75 
Mo.,  532, 1882;  10  Amer.  &  Eng.  R.  R.  Cases, 
f49. 

24.  Cedar  Rapids  and  Missouri  Biver 
Railroad.  The  Cedar  Rapids  and  Missouri 
River  R.  R.  Co.,  to  which  a  grant  of  lands  had 
been  made,  was  permitted  by  an  act  of  con- 
gress of  June  2,  1864,  to  modify  and  change 
the  location  of  the  uncompleted  portion  of 
its  line,  said  act  providing  that  the  company 
should  "be  entitled,  for  such  modified  line, 
to  the  same  lands,  and  to  the  same  amount 
of  lands  per  mile,  ...  as  originally 
granted  to  aid  in  the  construction  of  the 
main  line,  subject  to  the  conditions  and  for- 
feitures mentioned  in  the  original  grant." 
The  line  as  modified  and  constructed  was 
shorter  by  several  miles  than  the  one  first 
proposed.  Held,  that  the  words  "  per  mile  " 
mthe  act  were  words  of  limitation,. and  that 
the  company  was  limited  thereby  to  the 


same  number  of  acres  per  mile  of  con- 
structed road  that  it  would  have  been  en- 
titled to  receive  under  the  original  grant. 
Cedar  Rapids  and  Missouri  River  R.  R.  Co. 
V.  Herring,  52  la.,  687.     1879. 

25.  —  The  lands  granted  to  the  plaintiff 
by  the  act  of  congress  of  June  2,  1864,  did 
not  become  subject  to  taxation  until  they 
were  selected  or  ascertained  to  be  the  lands 
embraced  in  the  grant.  The  earliest  evidence 
of  their  identification  is  the  certificate  of  the 
commissioner  of  the  general  land  office, 
approved  by  the  secretary  of  the  interior. 
Cedar  Rapids  and  Missouri  River  R.  R.  Co. 
V.  Carroll  County,  41  la.,  153.     1875. 

26.  Change  of  grant ;  constitutional  law. 
When  the  right  to  property  is  vested  by 
grant  for  a  particular  purpose,  by  legislative 
authority  or  otherwise,  the  legislature  can  - 
not  vest  it  for  another.  If  the  legislature 
declares  the  purpose  to  which  the  subject- 
matter  of  a  grant  shall  be  applied,  its  power 
over  it  is  exhausted,  and  it  cannot  by  legis- 
lative grant  be  appropriated  for  another  and 
different  purpose,  except  in  case  of  a  grant 
with  conditions  subsequent,  where  there  is  a 
clear  forfeiture  by  the  grantee  of  the  condi- 
tions annexed  to  the  grant.  Koenig  v. 
Omaha  and  Northwestern  R.  R.  Co.,  3  Neb., 
373.     1874. 

27.. —  The  act  of  the  legislature  of  Ne- 
braska, approved  February  15,  1869,  donat- 
ing to  railroad  companies  which  should 
comply  with  its  conditions  the  lands  do- 
nated to  the  state  by  the  United  States  for 
works  of  internal  improvement,  is  a,  con- 
tract between  the  state  and  the  railroad 
companies  which  have  accepted-  the  grant  of 
lands  contained  in  that  act,  and  the  act  of 
the  legislature,  approved  March  1,  1871, 
which  undertakes  to  dispose  of  a  portion  of 
the  same  lands  for  the  purpose  of  building 
highway  bridges  across  the  Platte  river,  im- 
pairs the  pbligations  of  the  contract  between 
the  state  and  the  railroad  companies  above 
cited,  and  is  unconstitutional-and  void.     lb. 

28.  Cherokee  lands.  In  the  treaty  be- 
tween the  United  States  and  the  Cherokee 
Nation  of  Indians  (14  Stats,  at  Large',  804), 
for  the  sale  of  a  large  tract  of  land  known 
as  the  "  Cherokee  Neutral  Lands,"  a  prefer- 
able right  was  given  to  "  actual  settlers  "  to 
purchase  on  certain  terms  the  land  owned 
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and  personally  occupied  by  them.  Held, 
construing  the  treaty,  as  amended,  that  one 
who  is  an  actu;ii  settler,  within  the  meaning 
of  the  treaty,  at  the  date  of  its  ratification, 
and  entitled  to  the  benefit  of  its  provisions, 
may,  after  tliat  time,  and  before  making 
proof  under  the  regulations  of  the  secretary 
of  the  interior,  transfer  his  riglit  to  pur- 
chase the  land  to  which  he  is  entitled,  and 
the  grantee  may  make  the  required  proof 
and  purchase  the  land,  Stroud  o.  Miisouri 
River,'  Fort  Scott  and  Gulf  B.  B.  Co.,  4  Dillon 
(U.  S.  C.  C),  396,  ISTi ;  Armsworthy  v.  Same, 
5  ib.,  491,  1879. 

29.  Chicago  aiid  Northwestorn  Knilway. 
The  fundamental  principle  established  by 
the  act  of  congress  of  April  24,  1830,  and 
since  governing  the  matter  of  the  sales  of 
the  public  lands,  that  private  entries  are  not 
permitted  until  the.  lands  have  been  exposed 
to  public  auction  at  the  price  for  which  they 
are  afterwards  sold,  held  to  be  applicable  to 
a  case  —  that  of  the  grant  by  congress,  June 
3,  1808,  of  alternate  sections  designated  by 
odd  numbers,  to  the  state  of  Wisconsin  for 
the  aid  of  the  Chicago  and  Northwestern 
R"y,   Eldredv.  Sexton,  IQ  Wallace,  \8d.   1873. 

So.  Compromise.  Where  a  dispute  arose 
between  the  claimant  to  a  homestead  and  a 
railway  company  in  regard  to  the  title  to  a 
tract  of  land,  an  agreement  of  compromise 
between  them  was  held  valid.  Atchison, 
Topeka  and  Sante  Fe  B.  B.  Co,  v.  Stark- 
weather, 21  Kans.,  333.     1878. 

31.  Condition ;  a  failiiro  to  comply.  Where 
lands  were  conferred -upon  a  railroad  com- 
pany by  the  legislature  of  the  state  of  Iowa, 
upon  tiie  conditions  that  the  company 
should  receive  them  in  instalments  as  the 
work  of  construction  progressed,  and  that, 
if  the  road  were  not  completed  to  a  desig- 
nated point  at  the  time  specified,  then  the 
state  might  resume  the  rights  conferred  by 
the  act  making  the  grant,  it  was  held  that, 
even  in  the  absence  of  an  act  of  the  legisla- 
ture after  a  default  by  the  railroad  com- 
pany, the  latter,  by  reason  of  a  non-com- 
pliance with  the  conditions,  did  not  possess 
any  rights  which  could  be  enforced  in  the 
courts.  M.  and  M.  R.  B.  Co.  v.  Sioux  Gity 
and  St.  P.  B.  B.  Co.,  49  la.,  604.    1878. 

32.  Conflicting  grants.  Construing  the 
alleged  conflicting  grants  to  tlie  defendant 


and  the  Union  Pacific  R.  R.  Co.,  held,  that 
the  land  department  oorreiitly  decided  that 
the  title  of  the  Union  Pacific  R.  R.  Co.  to 
lands' within  twenty  miles  of  its  road  was 
paramount  to  the  title  of  the  defendant 
company.  United  States  v.  Burlington  and 
Missouri  Bluer  B.  B.  Co.,  4  Dillon  (U.  S.  C. 
C),  297.    1876. 

83.  —  Where  the  land  grant  of  congress 
to  the  Union  Pacific  R.  R.  Co.  and  the  Sioux 
City  branch  (13  Stats,  at  Large,  489;  I'i  ib., 
356)  conflict,  and  the  limits  of  the  respective  ' 
graitts  overlap  each  other,  and  lands  in  the 
common  territory  were  patented  to  the  two 
companies  jointly,  as  tenants  in  common, 
held,  upon  a  construction  of  the  legislation 
of  congress  in  this  regai'd,  that  the  patent 
was  rightly  issued  and  that  neither  com- 
pany was  the  exclusive  owner  of  the  said 
lands,  and  a  partition  was  decreed.  Sioux 
City  and  Pacific  B.  B.  Co.  v.  Union  Pacijk 
B.  B.  Co.,  4  Dillon  (U.  S.  C.  C),  807.    1878. 

84.  —  Certain  lands  were  certified  to  de- 
fendants under  a  railroad  grant,  and  while 
holding  such  title  they  paid  the  taxes  levied 
thereon.  In  an  action  in  equity  to  quiet 
title,  it  was  adjudged  that  the  lands  passed 
to  plaintiff's  grantor  under  the  prior  swamp 
land  grant;  whether  or  not  they  passed 
under  such  grant  was  a  question  of  fact,  de- 
pending upon  the  character  of  the  lands. 
Held,  that  the  plaintifl!  should  be  requiifed 
to  reimburse  the  defendants  for  the  taxes 
paid  prior  to  the  determination  of  such 
question.  American  Emigrant  Co.  v.  Iowa 
Bailroad  Land  Co.,  53  la.,  831    1879. 

85.  —  W.  claimed  to  have  entered  by  an 
agent  a  tract  of  land  situated  in  township 
No.  80,  and  a  register's  certificate  corre- 
sponded with  his  claim,  while  the  records  of 
the  land  office,  in  the  absence  of  the  original 
entries,  which  had  been  destroyed,  showed 
that  his  entry  was  in  township  No.  81.  Held, 
that  in  an  action  by  W,  to  quiet  his  title  to 
the  tract  in  township  81,  the  burden  was 
upon  him  to  show  lliat  the  original  entry 
was  as  he  claimed,  and,  failing  in  this,  that 
he  was  not  entitled  to  the  relief  asked. 
White  V.  Chicago,  Book  Island  and  Paaiflo 
J2.  iJ.  Co..  46  la.,  223.     1877. 

80.  —  G.,  being  entitled  to  a  land  warrant 
for  eighty  acres,  by  mistake  was  given  ono 
for  forty  acres,  which  he  assigned  to  C,  al- 
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though  by  its  terms  it  was  not  assignable, 
and  subsequently  entered  the  land  in  his 
own  name,  agreeing  upon  the  issuance  of 
the  patent  to  convey  to  C. ;  the  commis- 
sioner of  the  land  office  aftervirards  canceled 
the  entry,  and  a  warrant  for  eighty  acres 
was  issued  to  G-  iu  lieu  of  the  one  first 
issued;  the  land  entered  under  the  first 
warrant  was  afterwards  selected  by  the 
plaintiff,  under  the  act  of  congress,  ap- 
proved May  15,  1856,  granting  lands  to  aid 
in  the  construction  of  railways,  sLnd  the  se- 
lection duly  approved.  Held,  1.  That  the 
legal  title  to  the  land  was  in  plaintiff. 
2.  That  any  claim  by  G.  to  the  land  entered 
under  the  first  warrant  was  a  fraud  upon 
the  government.  Burlington  and  Mo.  River 
E.  R.  Co.  V.  CUngman,  43  la.,  306.     1876. 

87.  —  When  the  limits  of  two  congres- 
sional railroad  land  grants  made  in  the  same 
act  overlap,  and  there  is  no  express  priority 
in  the  disposition  of  such  lands,  or  provision 
for  the  same,  held,  that  each  of  the  two  rail- 
roads is  entitled  to  an  undivided  half  of  the 
land.  Chicago,  Milwaukee  and  St.  Paul  Ky 
Go.  V.  Sioux  City  and  St.  Paul  E.  R.  Co.,  10 
Federal  Reporter,  485 ;  3  McCrary  (U.  S.  C. 
C),  280.    Ib82. 

38.  Constitutional  law.  An  act  of  the 
legislature  of  Texas,  whei-eby  a  railroad  com- 
pany was  incorporated  and  a  grant  of  lands 
made  on  certain  conditions  to  be  performed 
by  the  company,  is  a  contract  between  the 
state  and  the  company  within  the  meaning 
of  I  10,  art.  I,  of  the  constitution  of  the 
United  States.  Cfray  v.  Davis,  1  Woods  (U. 
S.C.  0,420.     1871. 

39.  Contract  to  obtain  grant.  By  the 
terms  of  a  contract  between  S.  and  the  de- 
fendant, they  were  together  to  endeavor  to 
obtain  a  certain  grant  of  land  for  the  con- 
struction of  a  railway  from  A.  to  the  Mis- 
souri river;  the  defendant  constructed  from 
C.  to  the  last  named  terminus,  and  S.  became 
subrogated  to  the  rights  of  those  who  had 
constructed  from  A.  to  G.;  a  certain  grant 
was  obtained  by  the  defendant,  although  it 
did  not  appear  that  any  part  of  it  was  for 
constructing  from  A.  to  C.  Held,  that  S. 
was  entitled,  under  the  contract,  to  no  part 
of  the  grant  obtained  by  defendant.  Smith 
V.  Cedar  Rapids  and  Missouri  River  B.  R. 
Co.,  43  la.,  239, 1876 ;  14  Amer.  E'y  Rep.,  426. 


40.  Denver  City  and  St.  Joseph  grant 

Subject  to  the  exceptions  therein  mentioned, 
the  act  of  July  23,  1866,  ch.  312,  granted,  for 
the  use  and  benefit  of  the  St.  Joseph  and 
Denver  City  R.  R.  Co.,  the  odd-numbered 
sections  of  public  land  within  a  prescribed 
distance  on  each,  side  of  the  proposed  road. 
The  company  duly  filed  in  the  oince  of  the 
Secretary  of  the  interior  a  map  showing  the 
definite  location  of  the  line  of  the  road. 
Held,  that  the  grant  was  in  proesenti,  and 
attached  to  those  sections  as  soon  as  the 
map  was  so  filed.  No  valid  adverse  right  or 
title  to  any  part  of  them  could  be  acquired 
by.  a  subsequent  settlement  or  entry.  Van 
WyeJc  V.  Knevals,  103  U.  S.,  360,  1882;  10 
Amer.  &  Eng.  R.  R.  Cases,  634.  See,  also, 
Knevals  v.  Hyde,  5'  Dillon  (U.  S.  C.  C. ),  469. 
1879. 

41.  Des  Moines  river  grant.  Under  the 
decisions  of  the  United  States  supreme  court 
all  lands  situated  above  the  Raccoon  Fork  of 
the  Des  Moines  river,  which  were  reserved 
by  the  land  department  under  the  river 
grant  prior  to  1856,  and  granted  to  the  state 
to  aid  in  the  improvement  of  the  river  by 
the  act  of  July  12,  1862,  were  excepted  from 
the  railroad  grant  of  May  15,  1856,  although 
a  portion  of  such  lands  were  not  surveyed  at 
the  time  of  their  reservation,  and  not  certi- 
fied to  the  state  under  the  river  grant  until 
after  the  gjrant  of  1S58.  Dubuque  and.  Sioux 
Oity  R.  R.  Co.  v.  Des  Moines  Valley  B.  R. 
Co.,  54  la.,  89,  1880;  21  Amer.  R'y  Rep.,  245. 

42.  —  It  has  been  settled  in  the  United 
States  supreme  court  that  the  title  of  the  Dee 
Moines  Navigation  and  R.  R.  Co.  to  the 
lands  donated  to  the  state  of  Iowa  for  the 
improvement  of  the  Ues  Moines  river  by 
the  act  of  August  8,  1846  (9  Stat.,  77),  is  good 
against  the  state;  the  railroarl  companies 
claiming  under  the  act  of  May  15, 1856(11  ib., 
9),  and,  after  1855,  as  against  pre-emptora, 
under  the  act  of  September 4, 1811  (5  ib.,  453). 
Wolsey  V.  Chapman,  101  U.  S.,  755,  1879; 
Litchfield  v.  Webster  County,  ib.,  773,  1879. 

43.  —  For  the  purpose  of  determining  the 
extent  of  the  original  grant  of  lands  to  the 
state  of  Iowa,  under  the  act  of  congress 
approved  August  8,  1846,  the  northern  ter- 
minal line  adopted  by  the  government  is  one 
drawn  at  right  angles  with  the  general  di- 
rection of  the  Des  Moines  river.     Des  Moines 
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Navigation  and  R.  R.  Co.  v.  Cooper,  41  la., 
375.    1875. 

44.  Duty  of  land  grant  road  to  can'y 
troops.  A  provision  in  a  land  grant  that 
"said  v.ailroad  shall  be,  and  remain,  a  pub- 
lic highway  for  the  use  of  the  government 
of  the  United  States,  free  from  all  toll  or 
other  charge  for  the  transportation  of  any 
property  or  troops  of  the  United  States," 
secures  to  the  government  the  free  use  of 
the  road,  but  does  not  entitle  the  govern- 
ment to  have  troops  or  property  transported 
over  the  road  by  the  railroad  company  free 
of  charge  for  transporting  the  same.  Lake 
Superior  and  Mississippi  R.  R.  Co.  v.  United 
States,  03  U.S.,  442.    1876. 

46.  Entry;  mistake.  Where  the  de- 
scription in  an  application  at  a  United  States 
land  oflQce  to  purchase  public  land,  and  in 
the  duplicate  receipt  of  the  receiver  in  the 
entry  in  the  tract  book,  in  the  receiver's  re- 
ceipt book,  and  in  the  record  of  certificates, 
all  correspond,  the  fact  that  the  number  of 
the  application  was  written  upon  another 
tract  on  the  plat  in  the  land  office  is  not 
evidence  of  a  mistake  entitling  the  plaintiff 
to  relief  in  equity.  Iowa  Railroad  Land 
Co.  V.  AdJcins,  38  la.,  3S1.     1874. 

46.  Estoiipel ;  payment  of  taxns.  Where, 
in  an  action  iiy  a  county  to  quiet  title  to  cer- 
tain lands,  it  was  answered  that  the  county 
had  received  taxos  on  the  same,  an  amend- 
ment to  the  effect  that  the  taxes  had  been 
received  by  inadvertence  was  the  introduc- 
tion of  new  matter  proper  to  be  shown. 
Adams  County  v.  Burlington  and  Mo.  River 
R.  R.  Co.,  44  la.,  835.     1878. 

47.  Evidence.  In  an  action  to  recover 
land,  claimed  to  have  passed  to  plaintiff's 
grantor  under  a  congressional  grant,  as  de- 
ficiency lands  selected  within  the  flfteen- 
mile  limits,  it  was  held  that  a  certified  copy 
of  the  list  of  such  selections,  from  the  rec- 
ords of  the  general  land  office,  was  compe- 
tent evidence.  Chicago,  Burlington  and 
Quiney  R.  R.  Co.  v.  Lewis,  58  la.,  101. 
1880. 

48.  —  The  certificate  of  the  governor  of 
the  state,  made  February  37,  1873,  showing 
the  construction  of  the  road  of  the  B.  and 
M.  R.  R.  Co.  in  accordance  with  the  pro- 
visions of  its  grant,  was  held  suflScient,  and 
competent  evidence  of  such  fact.    lb. 


4».  Exoontive  dnpariinenti  No  act  done, 
or  threatened  to  be  done,  by  any  inomber  of 
the  executive  department  of  the  state  gov- 
ernment, in  his  official  but  not  in  his  indi- 
vidual capacity,  can  be  brought  under 
judicial  control  or  interference  by  viandamus 
or  injunction,  whether  kucIi  ac:t  proceeds 
from  an  error  of  judgment  or  misapprehen- 
sion of  oflBcial  duty  under  the  law.  Western 
R.  R.  Co,  of  Minnesota  v.  DeQraff,  27  Minn., 
1,  1880 ;  31  Amer.  R'y  Rep.,  419. 

60.  Fallnro  to  build  railway ;  right  to 
rosiimo.  The  forfeiture  of  lands  grouted  by 
congress  to  tlie  state  of  Iowa  to  aid  in  the 
construction  of  a  railway,  by  the  failure  of 
a  company  to  construct  its  line  within  the 
time  prescribed  by  llio  grant,  can  only  be 
insisted  upon  by  the  United  States.  Chicago, 
Burlington  and  Quiney  R.  R.  Co.  v.  Lewis, 
58  la.,  101.    1880. 

61.  —  The  right  to  resume  the  lands,  re- 
served by  the  stale  in  case  of  the  failure  of 
the  company  to  complete  its  road  by  a  speci- 
fied date,  may  be  waived,  and  such  reserva- 
tion does  not  affect  the  title  of  the  company 
to  the  lands  granted  until  the  right  is  exer- 
cised,   lb. 

62.  Forfoltnre.  On  the  failure  of  the 
company  to  complete^  the  work,  a  forfeiture 
of  the  grant,  if  it  result (>d  therefrom,  can  be 
enforced  only  by  the  United  KlatoH  through 
judicial  proceedings,  or  the  action  of  con- 
gress. A  third  party  cannot  set  it  up  to 
validate  his  title,  nor  avail  himself  of  the 
facrthat  the  company,  in  constructing,  de- 
viated from  the  original  lino,  if  the  lands 
which  he  claims  are  within  the  prescribed 
distance  from  it  and  the  road  as  built.  Van 
Wyck  V.  Knevals,  106  U.  S.,  8li0,  1882;  10 
Amer.  &  Eng,  R.  R.  Cases,  «fl4. 

68.  —  Under  the  act  of  congress  of  March 
8,  1868  (13  U.  S.  Stat,  at  Large,  772),  lands 
not  within  the  grant  in  place,  but  witliin 
the  limits  of  the  indemnity  strip,  were  not 
earned  by,  and  were  not  to  be  conveyed  to, 
the  Leavenworth,  Lawrence  and  Galveston 
R.  R.  Co.,  one  of  the  beneficiaries  in  said 
act,  or  sold  for  its  benefit,  until  the  comple- 
tion of  the  entire  road  and  branches ;  and  if 
said  road  and  branches  were  not  completed 
within  ten  years,  they  reverted  to  the 
United  States.  The  road  was  not  completed 
within  ten  years,  and  has  never  yet. been 
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completed ;  and  congress,  in  1876,  by  resolu- 
tion (19  U.  S.  Stat,  at  Large,  101),  formally 
declared  a  forfeiture  of  all  unearned  lands. 
Edd,  that  such  lands  were  freed  from  all 
rights  or  claims  arising  under  said  grant, 
and  that  a  patent  therefor  from  the  gov- 
ernor of  the  state,  executed  more  than  ten 
years  after  the  passage  of  the  act,  passed  no 
title.  Neer  V.  Williams,  37  Kans.,  1,  1883; 
10  Amer.  &  Eng.  R.  R.  Cases,  561. 

54.  Ft.  Riley  reserration.  The  joint 
resolution  of  congress  approved  July  26, 
1866,  authorizing  the  president,  among  other 
things,  to  set  apart  to  the  Union  Pacific  E. 
R.  Co.  twenty  acres  of  the  Fort  Riley  reser- 
vation for  depot  and  other  purposes,  in  the 
bottom  opposite  Riley  City ;  also,  fractional 
section  one  on  the  west  side  of  said  reserva- 
tion, near  Junction  City,  for  the  same  pur- 
poses, with  a  proviso  that  the  president 
should  not  so  do,  so  as  in  any  manner  to 
impair  the  usefulness  of  the  reserve  for  mil- 
itary purposes,  is  a  grant  of  land,  dependent 
upon  the  favorable  judgment  and  a,ction  of 
the  president  therein ;  and  when  the  presi- 
dent, by  executive  order,  set  apart  the  land, 
the  title  of  the  railway  company  thereto  be- 
came absolute.  Republican  River  Bridge 
Co.  V.  K.  P.  R.  R.  Co.,  13  Kans.,  409,  1874; 
8  Amer.  E'y  Rep.,  371. 

56.  Hannibal  and  St.  Joseph  K.  K.  grant. 
Under  the  statute  of  Missouri  of  December 
10, 1855,  §  18,  providing  that  "  after  the  Han- 
nibal and  St.  Joseph  Railroad  shall  be  com- 
pleted, equipped  and  in  operation,  said  road 
shall  be  required  to  pay  into  the  treasury  of 
the  state  the  surplus  proceeds  of  all  land  sales 
or  such  other  secufities  as  may  be  provided 
by  the  company,  in  a  deed  of  trust  or  other- 
wise, in  a  place  to  be  adopted  by  said  com- 
pany, to  raise  funds  to  complete  the  road," 
only  so  much  of  such  proceeds  should  be  paid 
to  the  state  as  remains  after  deducting  the 
amount  of  all  expenses  and  obligations  le- 
gally incurred  by  the  company  in  complet- 
ing, equipping  and  putting  its  line  into  oper- 
ation, including  sums  advanced  by  the 
company  to  trustees  for  expenses  of  the 
management,  surveying  and  disposing  Of 
lands  granted  by  congress  and  included  in 
deeds  of  trust,  and  for  taxes  thereon,  and  to 
satisfy  reclamations  on  bad  titles  and  other 
mcidental  expenses,  sums   paid,  either  in 


money  or  in  stock,  to  discharge  the  bonds 
issued  by  the  company  and  secured  by  deeds 
of  trust,  and  the  interest  on  such  bonds,  and 
sums  paid  and  obligations  incur-red  to  other 
parties  than  the  state  to  raise  money  to  com- 
plete the  road  and  not  secured  by  mortgage 
thereon.  Hannibal  and  St.  Joseph  R.  R.  Co. 
V.  Bartlett,  133  Mass.,  15.     1877. 

56.  —  Where  a  suit  on  covenant  was 
brought  against  the  defendant,  and  it  ap- 
peared that  prior  and  subsequent  to  the  act 
of  congress  of  1850,  known  as  the  swamp 
land  grant,  the  land  was  partially  covered 
with  water,  and  plaintiff  had  voluntarily 
surrendered  it  to  the  county  of  Livingston ; 
but  there  was  no  proof  to  show  that  it_was 
ever  selected  as  swamp  land  under  the  pro- 
visions of  that  act,  or  that  it  had  ever  been 
confirmed  or  patented  to  the  state,  plaintiff 
could  not  recover.  And  such  would  be  the 
case,  even  though,  under  the  act  of  congress 
of  June  10,  18.53,  the  land  was,  in  fact,  ex- 
empted from  the  grant  to  defendant.  It 
would  not  follow  therefrom  that  the  title  to 
the  land  was  necessarily  in  the  county. 
Morgan  v.  Hannibal  and  St.  Joseph  R.  R. 
Co.,  63  Mo.,  139,  18^6;  20  Amer.  R'y  Rep., 
444. 

57.  Homestead.  The  land  in  controversy 
—  a  part  of  an  odd-numbered  section,  and 
within  the  teu'mile  grant  of  land  to  the  A., 
T.  and  S.  F.  R.  R.  Co.,  by  virtue  of  the  act 
of  congress  of  March  3,  1863  —  was,  in  1863, 
public  land,  open  to  homestead  settlement; 
in  October,  1863,  one  R.  horaesteaded  it ;  in 
1868  he  voluntarily  abandoned  it ;  in  June, 
1869,  the  line  of  the  railroad  of  the  A.,  T. 
and  S.  F.  R.  R.  Co.  was  definitely  located 
opposite  to  this  land.  .  At  the  time  of  such 
definite  location  the  land  was  abandoned, 
but  the  entry  or  filing  of  R.'s  homestead 
was  uncanceled;  on  November  3,  1869,  a 
withdrawal  of  lands  was  made,  under  the 
act  of  March  3,  1863,  within  the  limits  of 
which  withdrawal  the  land  is  situate;  in 
May,  1874,  the  land  was  certified  to  the  state 
of  Kansas,  and  in  February,  1875,  patented 
by  the  state  of  Kansas  to  the  company ;  in 
October,  1871,  one  S.  had  R.'s  entry  can- 
celed, and  then  homesteaded  the  land  him- 
self. S.'s  entry  was,  on  application  of  the  rail- 
road company,  afterward  canceled,  but,  on 
August  14,  1878,  reinstated  by  the  secretary- 
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of  the  interior,  under  the  provisions  of  the  act 
of  congress  of  April  21,  1876,  and  on  April  3, 
1870,  a  patent  was  issued  to  S.  Held,  that 
the  title  to  the  land  vested  in  the  company 
in  June,  1869;  that  the  entry  of  S.  was  erro- 
neously reinstated ;  that  the  title  of  the  com- 
pany to  the  land  could  not  be  disturbed  by 
an  act  of  congress  subsequent  to  June,  1869 ; 
and  that  the  decision  of  tlie  land  department 
awarding  the  land  to  S.  in  1878,  by  a  mis- 
take of  law,  is  not  conclusive.  Emslie  v. 
Young,  24  Kans.,  732,  1881;  5  Ainer.  ^  Eng. 
R.  R.  Cases,  422. 

68.  —  Where  a  contest  was  made  before 
the  United  States  land  officers  between  the 
claimant  of  a  homestead  and  a  railway  com- 
pany, the  latter  asserting  title  under  a  land 
grant,  and  the  land  offloers  decided  adversely 
to  the  company,  and  a  patent  issued  to  the 
claimant  of  the  homestead,  held,  that  this 
decision  was  conclusive,  except  in  case  of 
fraud.  Kannas  Paaifio  R'y  Go.  v.  Dunmeyer, 
34  Kans.,  725,  1881;  5  Amer.  &  Eng.  R.  R. 
Cases,  417. 

69.  —  The  initial  or  inceptive  right  of  a 
homestead  settlement  under  the  act  of  con- 
gress dates  from  the  entry  of  the  land  at  the 
local  laud  office.  The  possession  and  settle- 
ment of  public  land,  prior  to  the  application 
and  entry,  give  a  party  no  vested  right  to 
land  as  a  homestead  in  opposition  to  the 
rights  of  a  railroad  company  deriving  title  to 
said  land  under  provisions  of  the  act  of  con- 
gress of  March  3,  1863,  granting  lands  to  the 
state  of  Kansas  to  aid  in  the  construction  of 
railroads,  when  the  line  of  road  is  definitely 
fixed  antecedently  to  such  application  and 
entiy  of  the  land  as  a  homestead.  Atchison, 
Topeka  and  Santa  Fe  R.  B.  Co.  v.  Medklim, 
28  Kans.,  167.     1879. 

60.  Illinois  Central  grant.  Upon  the 
selection  of  the  lands,  granted  the  state  for 
railway  purposes,  by  the  Illinois  Central  R. 
R.  Co.,  as  provided  in  the  statute,  the  grant 
to  the  state  under  the  act  of  congress  of 
September  20,  1850,  bepame  certain,  and  the 
grant  attached  to  the  particular  lands  se- 
lected, and  the  title  to  'thera  vested  in  the 
railway  company.  Illinois  Central  B.  B. 
Co.  V.  County  of  Union,  91  111.,  70.    1879. 

61.  —  Swamp  and  overflowed  lands  se- 
lected by  the  Illinois  Central  R.  R.  Co.,  in 
lieu  of  other  lands  sold  or  pre-empted,  after 


the  list  thereof,  properly  certified,  was  filed 
for  record  in  the  proper  county,  cannot  be 
recovered  by  the  county  in  which  they  lie, 
as  the  legal  title  to  such  lands  is  in  the  rail- 
road company  and  not  in  the  county.    Ih. 

62.  —  The  act  of  congress  granting  lands 
to  the  state  of  Illinois,  in  aid  of  the  Illinois 
Central  Railroad,  and  the  certified  schedules 
issued  by  the  secretary  of  the  interior  and 
the  commissioner  of  the  goncu-iil  land  office, 
are  evidence  of  title  in  the  state.  Sawyer  v. 
Cox.  63  111.,  130.     1872. 

68.  —  By  the  act  of  the  general  assembly 
in  force  February  27.  181i4,  the  charter  of. 
the  Illinois  Ceqtral  R.  R.  Co.  was  so  altered 
and  amended  as  to  autliorize  a  sale  of  its 
lands  upon  a  credit,  and  a  new  contract  was 
thereby  entered  into  between  it  and  the 
state,  which  the  state  has  no  authority  to 
change  without  the  consent  of  the  company. 
People  V.  Ketchum,  72  III.,  313.     1H74. 

64.  —  By  the  act  of  1854  (Sess.  Laws, 
192),  a  reasonable  discretion  was  granted  to 
the  Illinois  Central  R,  R.  Co.  to  sell  its  lands 
upon  credit,  and  authority  may  properly  be 
inferred  to  fix  a  reasonable  minimum  price. 
People  V.  Illinois  Central  B.  B.  Co.,  63111., 
510.  1873;  8  Amer.  R'y  Rep.,  201. 

65.  —  The  company  should  not  permit 
purchasers  to  retain  the  purchase  money 
after  maturity  to  evade  the  law,  or  with  the 
view  of  relief  from  taxation,  but  should  use 
all  usual  and  reasonable  cfTorts  to  enforce 
collections  without  oppression  of  the  debtor. 
Ordinary  delay,  not  intended  to  further  any 
bad  or  unlawful  purpose,  will  not  afford 
sufficient  grounds  for  awarding  a  writ  of 
inandamus.    lb. 

66.  Indemnity.  There  is  a  distinction  be- 
tween indemnity  against  a  failure  of  title  to 
specific  lands  or  land  in  place,  and  indemnity 
against  a  failure  of  quantity,  where  a  grant 
is  made  of  mere  quantity,  and  the  lands  are 
not  in  place.  In  the  latter  case  the  indem- 
nity consists  of  the  mere  riglit  to  select  sec- 
ondarily from  larger  limits,  if  the  quantity 
intended  to  be  granted  is  not  first  found 
within  the  narrower  limits ;  and  as  in  this 
case  congress,  by  the  grant  to  the  Cedar 
Rapids  and  Missouri  River  R.  R.  Co.,  by  act 
of  Juue  3,  1804,  could  not  have  intended 
any  provision  of  indemnity,  the  burden  of 
proof  is  on  tl»e  company  to  show  that  there 
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is  not  enough  of  the  land  to  satisfy  the 
grant,  before  it  can  establish  its  claim  to  the 
land  of  defendant,  who  has  o]btained  a 
patent  for  a  part  of  such  land  from  the  gov- 
ernment. Cedar  Rapids  and  M.  B.  B.  Co. 
V.  Jewell.  13  Amer.  &  Eng,  R.  R.  Cases  (la.), 
277.    1883. 

67.  Indian  reservation.  Where  the  right 
of  an  Indian  tribe  to  the  possession  and  use 
of  certain  lands  as  long  as  it  may  choose  to 
occupy  the  same  is  assumed  by  treaty,  a 
grant  of  them,  absolutely  or  cum  onere,  by 
congress,  to  aid  in  building  a  railroad,  vio- 
lates an  express  stipulation ;  and  a  grant  in 
general  terms  of  "land"  cannot  be  con- 
strued to  embrace  them.  Leavenworth, 
Lavtrence  and  Oalveston  B.  B.  Co.  v.  United 
States,  93  U.  S.,  733.     137.i. 

68.  Iowa  Central  Air  Line  grant.  The 
Iowa  Central  Air  Line  Railroad  grant  con- 
strued. Bailroad  Co.  v.  Courtright,  21 
Wallace,  310.  1874.  See,  also,  Courtright 
V.  Cedar  Bapids  and  Missouri  Bioer  B.  R. 
Co.,  35  la.,  3S6,  1&72;  5  Amer.  R'yRep.,  67. 

69.  —  Under  the  act  of  congress  of  May 
15,  1856,  and  the  act  of  the  general  assembly 
of  Iowa  of  July  14,  1856,  the  Central  Air 
Line  E.  R.  Co.  acquired  an  absolute  title  to 
one  hundred  and  twenty  sections  of  land, 
which  it  had  a  right  to  dispose  of  without 
the  necessity  of  the  approval  of  the  state. 
A  conveyance  by  a  trustee  to  himself  is  not 
void,  but  only  voidable  at  the  option  of  the 
cestui  que  trust.  Defendant  in  this  action 
held  not  to  be  in  a  position  to  question  a 
sale  of  land  by  the  Air  Line  Co.  to  trustees 
of  the  road.  Miller  v.  Iowa  Land  Co.,  3 
Amer.  &  Eng.  R.  R.  Cases  (la.),  27.     1881. 

70.  Iowa  grant ;  Chicago,  Koclc  Island 
and  Pacific  Railroad.  The  grant  made  to 
Iowa  by  the  act  of  May  15,  1856,  ch.  28  (11 
Stat.,  9),  to  aid  in  the  construction  of  a  rail 
road  from  Davenport  to  Council  Bluffs,  is  in 
prcEsenti,  and,  with  certain  exceptions  there- 
in specified,  it  vested  in  the  state  the  title  to 
every  section  of  public  land  designated  by 
odd  numbers  fol-  six  miles  in  width  on  each 
side  of  the  road,  when  the  line  thereof 
should  be  definitely  fixed.  Grinnell  v.  Bail- 
road  Co.,  103  U.  S.,  739,  1880;  5  Amer.  & 
Eng.  R.  R.  Cases,  447;  Chicago,  Bock  Island 
and  Pacific  B.R.  Co.  v.  Grinnell,  51  la.,  476, 
1879. 


71.  Kansas  grant.  Under  the  act  of  con- 
gress of  July  36,  1863,  granting  lands  to 
the  state  of  Kansas  to  aid  in  the  construc- 
tion of  the  southern  branch  of  tlie  Union 
Pacific  railway  and  telegraph,  from  Fort 
Riley,  Kans.,  to  Fort  Smith,  Ark.,  where  the 
line  of  the  railway  was  definitely  located, 
the  title  of  the  railway  company  to  the  odd 
sections  within  the  ten-mile  limit  became 
fixed  and  absolute.  With  respect  to  the 
land  in  the  indemnity  territory,  the  right 
of  the  company  was  only  a  float,  and  at- 
tached to  no  specific  tracts  until  the  selec- 
tion was  actually  made  in  the  manner  pre- 
scribed by  the  act.  Missouri,  Kansas ,  and 
Texas  B'y  Co.  v.  Noyes,  25  Kans.,  340,  1881; 

5  Amer.  &  Eng.  R.  R.  Cases,  440.  See,  also, 
Atchison,  Topeka  and  Santa  Fe  B.  B.  Co.  v. 
Bockwood,  25    Kans.,   293,    1881;   5    Amer. 

6  Eng.  R.  R.  Cases,  433. 

72.  —  Where  N.,  having  the  qualifications 
therefor,  made  a  homestead  entry  for.  eighty 
acres  of  public  land,  and  within  the  indem- 
nity territory  from  which  the  deficiency  in 
the  ten-mile  limit  was  to  be  supplied  to  the 
railway  company,  under  the  act  of  July  26, 
1866,  prior  to  any  withdrawal  of  the  lands 
from  market  or  entry,  and  before  such  tract 
had  been  selected  to  help  satisfy  any  defi- 
ciency, and  afterward,  and  while  N.  was  in 
possession  of  the  land  under  such  entry,  and 
after  he  had  complied  with  all  the  provisions 
of  the  homestead  act,  the ,  secretary  of  the 
interior  selected  the  tract  to  supply  a  de- 
ficiency in  the  odd  section  of  land  in  the 
ten-mile  limit,  and  the  railway  company, 
upon  such  selection,  obtained  a  patent  from 
the  United  States  therefor,  held,  that  the 
selection  and  the  issuance  of  the  patent 
were  without  authority  of  the  statute.  Mis- 
souri, Kansas  and  Texas  B'y  Co.  v.  Noyes, 
35  Kans.,  340,  1881 ;  5  Amer.  &  Eng.  R.  R. 
Cases,  440;  Same  v.  Watson,  25  Kans.,  387. 

73.  —  The  plaintiff  was  a  beneficiary  of 
the  grant  made  by  the  act  of  congress  of 
March  3,  1863,  granting  lands  to  the  state 
of  Kansas  to  aid  in  the  construction  of  cer- 
tain railroads.  The  line  of  its  road  was  def- 
initely located  and  fixed  in  and  through  the 
county  of  Rice  on  December  10,  1870;  but  no 
order  was  made  by  the  secretary  of  the  in- 
terior withdrawing  lands  along  such  line 
from  sale  and  the  operation  of  the  home- 
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stead  and  pre:eniption  laws,  until  February 
13,  1871.  Held,  that  the  title  passed  on  De- 
cember 10,  1870,  and  that  a  settlement  by 
defendant  on  a  tract  of  land  within  the  lim- 
its of  the  grant,  made  between  December  10, 
1870,  and  February  13,  1871,  gave  to  the 
latter  no  right  to  homestead  or  pre-empt  the 
land.  Atchison,  Topeka  and  Santa  Fe  B.  R. 
Co.  V.  Bobb,  24  Kana.,  678,  1881 ;  5  Amer.  & 
Eng.  R.  R.  Cases,  412. 

74.  —  Northern  Kansas  R.  R.  land  grant 
construed.  St.  Joseph  and  Denver  City  B. 
B.  Co.  V.  Baldwin,  5  Amer.  &  Eng.  R.  R. 
Cases  (U.  S.  S.  C),  408.     1881. 

75.  Little  Roclc  and  Ft.  Smith  B.  R,  grant. 
By  act  of  November  26,  1858,  the  legis- 
lature granted  to  the  Little  Rock  and  Fort 
Smith  R,  R.  Co.  the  lauds  donated  by  con- 
gress to  the  state  to  aid  in  the  construction 
of  the  Cairo  and  Pulton  Railroad  and  its 
branches,  which  were  adjacent  to  the  route 
of  the  former  road,  subject  to  all  the  pro- 
visions, restrictions,  limitations  and  rights 
created  by  the  acts,  so  far  as  the  same  were 
applicable.  The  act  also  granted  to  the 
Cairo  and  Fulton  R.  R.  Co.  all  of  the  afore- 
said lands  adjacent  thereto.  The  second 
section  provided  that  occupants  by  residence 
and  cultivation  of  any  of  the  lands  com- 
prised in  the  grant  made  by  congress  might 
purchase  of  the  Cairo  and  Fulton  R.  R.  Co. 
the  legal  subdivisions  containing  his  resi- 
dence and  improvement,  not  exceeding  one 
quarter  section,  at  two  dollars  and  a  half  per 
acre,  by  complying  with  other  provisions  of 
the  act.  Both  companies  having  failed  to 
comply  with  certain  conditions  of  the  act, 
the  legislature  on  the  1st  of  February,  1859, 
passed  an  act  releasing  them  fi'om  the  con- 
dition, and  in  the  third  section  provided 
that  actual  residents  and  cultivators  on  the 
1st  of  November,  1858,  might  purchase  of 
the  Cairo  and  Fulton  R.  R.  Co.,  as  provided 
in  the  former  act.  Held,  that,  although  the 
Little  Rock  and  Fort  Smith  R.  R.  Co.  was 
not  named  in  the  second  section  of  the  first, 
nor  the  third  section  of  the  last,  act,  it  was 
within  the  provisions  of  said  sections.  The 
fact  that  the  land  was  donated  to  the  state 
by  congress  in  trust  to  aid  in  the  construc- 
tion of  the  roads  did  not  impair  the  legisla- 
tive control  over  it.  It  was  the  sole  judge 
of  the  measures  appropriate  to  eflfect  the  ob- 


ject of  the  grant,  and  to  enable  the  state  to 
discharge  the  trust  reposed  in  it  by  con- 
gress. Little  Bock  and  Ft.  Smith  B.  B.  Co. 
V.  Howell,  81  Ark.,  119.     1870. 

76.  Location  of  rnilway.  On  November 
28,  1870,  the  Atchison,  Topeka  and  Santa  Fe 
R.  R.  Co.  made  a  survey  of  its  line  from 
Wichita  to  Fort  Dodge,  running  through 
Barton  county ;  the  company  had  the  survey 
mapped,  and  a  copy  filed  with  the  secretary 
of  state  of  Kansas,  and  also  with  the  secre- 
tary of  the  interior,  as  designating  the  defi- 
nite location  of  its  road.  The  map  was  filed 
in  the  office  of  the  secretary  of  state  Decern-' 
ber  26,  1870,  and  with  the  department  of  the 
interior  on  January  10,  1871.  In  August, 
1871,  another  survey  was  made  by  the  com- 
pany, which  changed  the  road  from  Newton 
to  Hutchinson,  and  also  changed  the  route 
in  the  vicinity  of  Fort  Dodge;  this  survey 
was  continued  on  through  the  county  of 
Barton,  but  did  not  change  materially  the 
line  of  the  road  in  that  county.  Before 
December  8,  1872,  the  railroad  was  con- 
structed through  Barton  county  upon  the 
survey  of  1870,  being  the  same  survey  as 
1871,  excepting  some  unimportant  altera- 
tions. Held,  that,  notwithstanding  said 
changes,  the  line  of  the  railroad  was  defi- 
nitely fixed  in  Barton  county,  in  November, 
1870,  within  the  provisions  of  the  act  of  con- 
gress of  March  8,  1883,  and  that  the  rights  of 
the  company  attached  to  the  lands  situated 
in  that  county,  and  granted  under  the  pro- 
visions of  said  act  of  congress  of  that  date. 
Atchison,  Topeka  and  Santa  Fe  R.  B.  Co.  v. 
Mecklim,  23  Kans.,  167.    1879. 

77.  —Until  the  line  of  railroad  ia  defi- 
nitely fixed,  to  which  a  grant  of  alternate 
sections  of  land  on  either  side  has  been 
made,  the  title  to  any  particular  section 
does  not  rest  in  the  company,  the  gi-ant  being 
in  the  nature  of  a  float,  previous  to  the  per- 
manent location  of  the  line.  American  Emir 
grant  Co.  v.  Chicago,  Bock  Island  and  Pacifle 
B.  B.  Co.,  47  la.,  515.     1877. 

78.  Minnesota  grant.  The  Minnesota 
grant  of  indenmity  construed.  Barney  v. 
Winona  and  St.  Peter  B.  B.  Co.,  6  Federal 
Reporter,  802;  2  McCrary  (U.  8.  C.  C),  431. 
1880. 

79.  —  Both  railroad  companies  claim  under 
the  grant  by  the  act  of  congress  of  March  8, 
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1857,  entitled  "An  act  making  a  grant  of 
land  to  the  territory  of  Minnesota,''  etc., 
and  the  defendant  company  claims  part  of 
the  lands  under  a  congressional  grant  of 
1864.  The  line  of  defendant  was  located 
through  the  territory  where  the  lands  in 
controversy  lie  in  1859 ;  the  line  of  the  plaint- 
iff in  1868.  No  valid  selection  of  lands  for 
indemnity  purposes  was  made  till  1872,  when 
defendant  first  selected  the  lands  in  contro- 
versy for  such  purposes,  and  they  were  certi- 
fied by  the  secretary  of  the  interior  to  the 
state  for  defendant's  line.  Held,  that  the 
line  within  the  six-mile  limits  of  plaintiff, 
and  between  the  six  and  fifteen-mile  limits 
of  the  defendant,  belong  to  plaintiff.  The 
lands  lying  between  plaintifE's  six-mile  and 
fifteen-mile  limits  and  between  defendant's 
fifteen-mile  and  twenty-mile  limits  belong 
to  plaintiff.  The  lands  lying  between  the 
six-mile  and  fifteen-mile  limits  of  each  com- 
pany belong  to  both  companies  in  common. 
Winona  and  St.  Peter  B.  B.  Co.  v.  St.  Paul 
and  Sioux  City  B.  B.  Co.,  37  Minn,,  138. 
1880. 

80.  -  On  March  3,  1857  (11  Stat.,  195), 
congress  passed  an  act  granting  certpn  lands 
to  the  territory  of  Minnesota,  for  the  pur- 
pose of  aiding  in  the  construction  of  several 
lines  of  railroad.  The  act  declared  that  the 
lands  should  be  exclusively  applied  to  the 
construction  of  that  road  on  account  of 
which  they  were  granted,  and  to  no  other 
purpose  whatever;  and  that  they  should  be 
disposed  of  by  the  territory  or  future  state 
only  as  tlie  work  progressed,  and  only  in  the 
manner  following,  that  is  to  say,  a  quantity 
of  land,  not  exceeding  one  hundred  and 
twenty  sections  for  each  of  the  roads,  and 
included  within  a  continuous  length  of 
twenty  miles  of  the  road,  might  be  sold ; 
and  when  the  governor  of  the  territory  or 
the  future  state  should  certify  to  the  sec- 
retary of  the  interior  that  any  continuous 
twenty  miles  of  any  of  the  roads  were 
completed,  then  another  like  quantity  of 
land  might  be  sold ;  and  so,  from  time  to 
time,  until  the  roads  were  completed.  Held, 
that  the  construction  of  portions  of  the  road 
on  account  of  which  lands  were  granted,  as 
thus  designated,  was  a  condition  precedent 
to  a  conveyance  by  the  territory  or  future 
state  of  any  of  the  lands  beyond  the  first 


one  hundred  and  twenty  sections.  Accord- 
ingly, an  act  of  the  territory,  transferring 
to  a  railroad  company  these  lands  in  ad- 
vance of  any  work  on  its  road,  only  con- 
veyed title  to  the  first  one  hundred  and 
twenty  sections.  Farnsworth  v.  Minnesota 
and  Pacific  B.  B.  Co.,  93  U.  S.,  49.     1875. 

81.  —  No  further  disposition  of  the  land 
along' either  road  was  allowed,  except  as  the 
road  was  completed  in  divisions  of  twenty 
miles.  Chamherlain  v.  St.  Paul  and  Sioux 
City  B.  B.  Co.,  93  U.  S.,  399.     1875. 

S2.  Missouri,  Kansas  and  Texas  Railway 
grant.  The  claim  of  the  Missouri,  Kansas 
and  Texas  R'y  Co.  to  the  lands  in  contro- 
versy arises  under  the  act  o^  July  36,  1866 
(14  Stat.,  389),  under  which  the  route  of  its 
road  was  designated,  a  map  thereof  filed, 
and  the  road  constructed.  At  that  date  the 
title  to  the  lands  along  that  route,  which 
were  covered  by  the  previous  grant  to  the 
Kansas  Pacific  R'y  Co. ,  had  already  passed 
from  the  United  States.  Although  the 
rights  of  said  companies  are  determined  by 
the  date  of  their  respective  grants,  it  appears 
that  the  location  of  the  Kansas  Pacific  was 
earlier  than  that  of  the  Missouri,  Kansas  and 
Texas  road.  Missouri,  Kansas  and  Texas 
B'y  Co.  V.  Kansas  Pacific  Ry  Co.,  97  U.  S., 
491.     1878. 

83.  Occupying  claimants.  Where  the 
occupying  claimant  of  a  land  grant  has  no 
apparent  title  he  cannot  avail  himself  of  the 
benefit  of  the  occupying  claimant  act.  Cen- 
tral Branch  Union  Pacific  B.  B.  Co.  v.  Har- 
denbrook,  31  Kans.,  440.     1879. 

84.  _  Where,  after  judgment  in  favor  of 
the  plaintiff  in  an  action  to  recover  land 
under  a  congressional  grant,  and  while  the 
action  was  still  pending  in  the  United  States 
supreme  court  on  writ  of  error  sued  out  by 
the  defendant  to  the  supreme  court  of  this 
state,  the  defendant  filed  a  petition  for  im- 
provements under  the  occupying  claimant 
act,  it  was  held  that  the  court  properly 
refused  to  grant  a  writ  of  possession  to  the 
plaintiff  until  such  petition  was  disposed  of. 
As  to  the  effect  of  its  filing  on  the  appeal, 
and  the  jurisdiction  of  the  court  to  try  the 
same  while  the  appeal  was  pending,  query  ? 
Chicago,  Bock  Island  and  Pacific  B.  B.  Co. 
V.  Thamish,  54  la.,  690.     1880. 

g5,  — When  the  occupying  claimant  of 
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railway  land  is  a  vendee  of  the  land  under  a 
contract  providing  for  a  forffiiture  of  all  his 
improvements  in  case  of  non-performance 
on  his  part,  he  is-  not,  in  case  of  eviction  at 
the  suit  of  the  vendor,  entitled  to  the  bene- 
fits of  tlie  act  for  the  relief  of  occupying 
claimants.  Vanoe  v.  Burlington  and  Mis- 
souri River  R.  R.  Co.,  12  Neb.,  aa5,  1882;  10 
Amer.  <Ss  Eng.  R.  R.  Cases,  633. 

88.  Osage  lands.  On  a  construction  of  the 
treaty  of  the  United  States  with  the  Osage 
Indians,  of  Juno  2,  18S5  (7  Stats,  at.  Large, 
240),  and  the  subsequent  treaty  with  the  same 
Indians,  proclaimed  January  21,  1867  (14 
Stats,  at  Large,  6S7),  and  of  the  act  of  congress 
of  March  8,  1863  (12  Stats,  at  Large,  773), 
granting  lands  to  the  state  of  Kansas  to  aid 
in  the  building  of  railroads,  held,  that  land 
which,  under  the  said  treaty  of  WSS,  had  been 
set  apart  and  reserved  for  the  said  Indian 
tribe,  and  which  were  in  their  actual  use  and 
occupancy,  did  not  pass  under  the  said  rail- 
road grant,  and  th.at  the  United  States  were 
entitled  to  have  canceled  patents  which  had 
issued  to  the  railroad  company  under  the 
erroneous  assumption  that  the  lands  were 
embraced  in  the  railroad  grant.  United 
States  V.  Leavenworth,  Lawrence  and  Gal- 
veston B.  R.  Co..  1  McCrary  (U.  8.  C.  C), 
610.  1874.  See  Same  v.  Mo.,  ICans.  and  Tex. 
R'y  Co.,  ib.,  624.  1874.  See,  also,  Leaven- 
worth, Lawrence  and  Galveston  R.  R.  Co.  v. 
Coffin,  16  Kp,ns.,  610.    1876. 

87.  —  Osage  treaty.  A  person  who,  on  July 
22,  1871,  settled  upon  and  occupied  a  certain 
piece  of  land  belonging  to  the  United  States 
and  situated  within  the  Osage  ceded  lauds, 
had  no  right  to  pre-empt  the  same,  for  such 
lands  were  not  at  that  time  subject  to  pre- 
emption. Wood  V.  Mo.,  Kans,  and  Tex.  R. 
B.  Co.,n  Kans.,  828.     1878. 

88.  Pacific  railroad  grants.  On  July  1, 
1862,  the  Original  Pacific  Railroad  Act  was 
passed,  granting  a  certain  portion  of  the 
public  lands  for  the  construction  of  railroads; 
and  on  July  2,  1884,  an  amendatory  act  was 
passed  enlarging  the  original  grant.  The 
lands  in  controversy  were  not  included  in 
the  original  grant,  but  are  included  in  the 
grant  under  the  later  amendatory  act,  under 
which  complainant  claims  title.  Held,  that 
Buch  lands,  during  the  intervening  period, 
were  subject  to  be  reserved  from  sale,  pre- 


emption or  homestead  settlement  by  the 
proper  authority.  Kannaa  Pacifla  R'y  Co.  v. 
Atchison,  Topcka  and  Santa  Fe  R.  R.  Co., 
18  Federal  Reporter,  106 ;  2  McCrary  (U.  8, 
C.  C),  650.     1881. 

89.  —  The  words  "  public  lands  "  are  used 
to  describe  such  lands  as  are  subject  to  sale 
or  other  disposition  under  general  laws. 
Newhall  v.  Sanger,  93  U.  S.,  761.    187.1. 

99.  —  Central  Paciflo  Railroad.  By  the 
act  of  congress  of  July  1,  l»6i,  entitled  "  An 
act  to  aid  in  the  construction  of  a  railroad," 
etc.,  the  timber  growing  on  the  odd-num- 
bered sections  of  ijublic  mineral  land  of  the 
United  States  was  granted  to  the  Central 
Pacific  R.  R,  Co.  of  California;  and  under 
the  term  timber  is  included  all  the  wood. 
Held,  accordingly,  that  a  subsequent  pat- 
entee of  such  lands  took  no  title  to  the  tim- 
ber. Carrv.  Central  Pacific  R.  B.  Co.,  55 
Cal.,  193.     1830. 

91.  —  There  bein.!;  a  deficiency  of  sections 
to  satisfy  the  grant  to  the  Central  Pacific  R. 
R.  Co.,  the  company,  with  the  approval  of 
the  secretary  of  the  interior,  selected  as  part 
indemnity  a  quarter  of  an  odd-numbered 
section  of  public  land  within  ten  mik-s  be- 
yond thesB  limits,  and  obtained  a  patent 
therefor  from  tlio  United  States.  When  so 
selected  it  was  within  a  iract  formerly  cov- 
ered by  a  Mexican  claim,  which,  although 
sub  Judice  at  the  date  of  tlie  act,  had  been 
finally  rejected  as  invalid.  Hdd.  that  the 
patent  convej  e  1  a  perfect  title  to  the  com- 
pany. Byan  v.  Railroad  Co.,  90  U.  8.,  883, 
1878;  Byan  v.  Central  Paciflo  R.  R.  Co.,  5 
Sawyer  (U.  S.  C.  C),  260,  1878;  Central  Pa- 
cific B.  B.  Co.  V.  Yolland,  49  Cal.,  438,  1875; 
6  Amer.  R'y  Rep.,  372.  See,  also.  United 
States  V.  Central  Paciflo  R.  B.  Co.,  U  Fed- 
eral Reporter,  449.     1883. 

92.  —  The  act  of  congress  of  July  28, 1806, 
confirming  selections  of  public  laud  made  by 
or  on  behalf  of  this  state  under  grants  of 
congress,  which  selections  were  void  when 
the  ,act  passed,  did  not  have  the  effect  of 
confirming  the  title  of  the  state  to  a  selec- 
tion of  an  odd  section  within  the  belt 
granted  by  congress  to  the  Central  Pacific 
R.  R.  Co.  of  California,  by  the  acts  of  July 
1,  1862,  and  July  2,  1S64.  Central  Pacific  R. 
B.  Co.  V.  Bohinaon,  40  Cal.,  446.    1878. 

98.  —  The  odd  sections  of  land  included 
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within  the  boundaries  of  a  rejected  Mexican 
grant,  which  was  rejected  after  the  passage 
of  the  acts  of  congress  of  July  1,  1863,  and 
July  3,  1864,  granting  land  in  aid  of  the 
construction  of  the  Central  Pacific  R,  R.  Co. 
of  California,  passed,  by  said  acts,  to  the  rail- 
road company,  and  the  state,  after  •  the  pas- 
sage of  said  acts,  could  not  select  such  sec- 
tions as  lien  lands.    lb, 

94.  —  Northern  Pacific  grant.  The  North- 
ern Pacific  land  grant  construed.  Northern 
Paeiflc  B.  R.  Co.  v.  Peronto,  10  Amer.  & 
Eng.  R.  R.  Cases,  670  (Dak.),  1882;  Cass 
Cmmty  v.  Certain  Lands,  etc.,  5  Amer.  & 
Eng.  R.  R.  Cases  (Minn.),  404, 1881. 

95.  —  St.  Paul  and  Pacific.  The  St.  Paul 
and  Pacific  land  grant  construed.  Nash  v. 
Sullivan,  10  Amer.  &  Eng.  R.  R.  Cases,  553 
(Mich.).  .  1883. 

96.  —  The  act  of  March  6,  1863,  entitled 
"  An  act  granting  land  to  aid  the  St.  Paul 
and  Pacific  R.  R.  Co.  in  the  construction  of 
its  branch  road  from  St.  Paul  to  Winona," 
whether  it  be  construed  as  a  present  grant  of 
lands  or  as  an  executory  promise  to  convey 
on  conditions  stated,  was,  after  the  company 
liad  complied  with  the  conditions,  a  valid 
contract,  and  entitled  the  company  to  select, 
in  order  to  make  up  deficiencies  of  swamp 
lands  within  the  prescribed  limits,  from  any 
such  landg  belonging  to  the  state  at  the  time 
the  right  to  select  became  perfect.  St.  Paul 
and  Chicago  R'y  Co.  t'.  Brown,  24  Minn., 
517.    1878. 

97.  —  Southern  Pacific  Railroad,  The 
Southern  Pacific  land  grant  construed. 
Southern  Pacific  R.  R.  Co.  v.  Orton,  6  Saw- 
yer (U.  S.  C.  C),  157.     1873. 

98.  —  taxation.  Lands  are  taxable  after 
the  issue  of  a  patent.  Union  Pacific  R.  R. 
Oo.v.McShane%m\\\on\V.  S.  C.  C),  303. 1873. 

99.  —  Union  Pacific  Eastern  Division. 
On  the  36th  of  July.  1866,  the  lands  adjacent 
to  the  then  selected  line  of  plaintiff's  road  up 
tlie  Smoky  Hill  river,  including  the  la,nds  in 
controversy,  were,  in  pursuance  of  positive 
and  direct  legislation,  reserved  from  sale  by 
the  United  States,  and  on  the  33d  of  Jan- 
uary, 1867,  the  road  along  these  lands  was 
completed,  accepted  by  the  president,  and 
patents  by  him  ordered  to  be  issued  for  said 
lands.  The  land  grants  to  the  defendant  pro- 
vided that,  in  case  it  should  appear,  where 


the  line  or  route  of  its  road  was  definitely 
fixed,  that  the  United  States  had  sold  any 
Section,  or  that  it  had  been  reserved  by  the 
United  States  for  any  purpose  whatever, 
then  the  secretary  of  the  interior  should 
pause  other  lands  in  equal  amount  to  be  se- 
lected for  the  grant.  The  line  of  defendant's 
road  adjacent  to  the  lands  in  dispute  was 
definitely  fixed  between  the  5th  and  20th  of 
September,  1868.  Held,  that  the  grant  to  the 
defendant  never  attached  to  the  said  lands, 
but  that  the  full  title  thereto  passed  to  the 
plaintiff  by  the  construction  and  acceptance 
of  its  road.  Kansas  Pacific  R'y  Co.  v  Mis- 
souri, Kansas  and  Texas  R'y  Co.,  15  Kans., 
15.     1875. 

100.  —Union  Pacific  grant.  The  even- 
numbered  sections  along  the  lii-e  of  tlie  Union 
Pacific  R.  R.  and  its  brandies  'may  be 
settled  upon  and  entered  under  the  pro- 
visions of  the  pre-emption  and  homestead 
laws,  but  are  not  subject  to  private  entry. 
Stalnaker  v.  Morrison,  6  Neb.,  308.     1877. 

101.  Patents.  Where  patents  for  lands 
have  been  issued  without  authority  of  law, 
the  United  States  may,  in  their  own  name, 
maintain  a  bill  inequity,  in  the  circuit  court, 
to  annul  and  set  aside  tlie  patents.  United 
States  V.  Leavenworth,  Lawrence  and  Gal- 
veston R.  R.  Co.,  1  MpCrary  (U.  S.  C.  C), 
610.  1874.  See  Same  v.  Mo.,  Kans.  and 
Tex.  R'y  Co.,  ib,,  634.    1874. 

102.  —  trustee.  Where  one  party  has 
acquired  from,  the  state,  through  one  of 
its  oflScers  duly  authojrized  to  make  a  deed 
of  conveyance,  the  legal  title  to  lands  which 
of  right,  und^r  its  laws,  belong  to  another, 
the  former  will  be  treated  in  equity  as  a 
trustee  of  the  latter,  and  oompelledvto  trans- 
fer the  legal  title  as  to  such  of  the  lauds  as 
he  still  holds,  and  to  account  for  the  pro- 
ceeds of  such  portion  as  may  have  been  sold. 
Winona  and  St.  Peter  R.  R.  Co.  v.  St.  Paul 
and  Sioux  City  R.  R.  Co.,  28  Minn.,  179. 
1879. 

103.  Pre-emption.  Special  Laws  1862, 
ch.  30,  §8,  provide  that  "all  persons  wh6 
in  good  faith  settled  upon  any  of  the  lands 
hereby  granted  to  the  Saint  Paul  and  Pacific 
R.  R.  Co.  at  or  prior  to  the  time  when  the 
line  of  said  road  and  branch  was  definitely 
fixed  and  located,  with  a  view  to  pre-empt, 
»>od  who   have   continued   to   occupy  the 
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same,  shall  be  at  liberty  to  purchase  such 
land  at  $3.50  per  acre,  if  within  the  six-mile 
limits  of  the  line  of  said  road,  and,  if  with- 
out such  limits,  $1.25  per  acre."  Held,  that 
the  line  definitely  fixed  and  located,  here 
meant,  is  the  company's  preliminary  survey 
of  its  line,  made  in  the  summer  and  fall  of 
1857,  and  approved  by  its  board  of  directors 
November  9,  1857.  Also,  that  the  words 
"  at  or  prior"  do  not  go  any  further  than  to 
include  those  persons  who  had  settled  on  the 
lands  at  any  time  before  such  location  of  the 
line,  and  those  who  were  such  settlers  at 
the  time  of  such  location.  Also,  that  to 
have  settled  on  the  lands  in  good  faith  and 
with  a  view  to  pre-empt,  a  person  must  have 
made  an  actual,  genuine  and  not  sham  settle- 
ment thereon,  with  the  view  and  intent  of 
obtaining  title  thereto  by  complying  with 
the  provisions  of  the  pre-emption  laws  of 
the  United  States.  Peterson  v.  St.  Paul  and 
Pacific  R.  B.  Co.,  27  Minn.,  218.     1880. 

104.  —  In  1870  a  railway  pre-emption 
claim  to  land  could  not  be  acknowledged 
before  a  notary,  especially  one  residing  in  a 
different  county.  Cravens  v.  Moore,  61  Mo., 
178.     1875. 

105.  —(Defendant's  pre-emption  settle- 
ment was  made  May,  1868,  and  his  entry 
June  1,  1872,  as  shown  by  certificates  such 
as  are  provided  for  in  Gen.  St.  1878,  c.  73, 
§§  91,  92,  and  are  thereby  made  prima  facie 
evidence  of  his  title.  Seld,  that  these  cer- 
tificates are  prima  facie  evidence  of  a  pre- 
emption right  commenced  in  May,  1868,  and 
consummated  in  June,  1872.  Winona  and 
St.  Peter  R.  R.  Co.  v.  Randall,  29  Minn., 
283, 1882 ;  10  Amer.  &  Eng.  R.  R.  Cases,  558. 

106.  Prior  reservations.  Lands  within 
the  indemnity  limits  named  in  the  act  of 
March  3,  1863,  having  been,  prior  to  the  act 
of  congress  of  July  36,  1866  (14  U.  S.  Stat,  at 
Large,  389),  reserved  by  competent  author- 
ity for  the  purpose  of  aiding  in  an  object  of 
internal  improvement,  never  fell  within  the 
terms  of  the  grant  in  said  last  named  act. 
Neer  v.  Williams,  27  Kans.,  1,  1883;  10 
Amer.  &  Eng.  R.  R.  Ca&es,  561. 

107.  Seceiver  appointed  to  comply  with 
terms  of  grant.  The  charter  of  a  railroad 
company  conferred  on  it  a  large  grant  of 
land,  but  provided  that,  unless  twenty  miles 
of  its  road  were  completed  and  in  order  for 


use  before  a  date  named,  both  the  charter 
and  the  land  grant  should  become  forfeited. 
The  company  had  issued  and  sold  two  hun- 
dred and  fifty  bonds  of  $1,000  each,  which 
were  secured  by  a  deed  of  trust  on  its  road 
and  other  property.  The  company  was  in- 
solvent. About  two  miles  of  the  twenty 
miles  of  its  track  remained  to  be  built,  and 
little  over  one  month  of  the  time  limited  for 
the  completion  of  the  twenty  miles  re- 
mained. The  company  was  unable  to  pro- 
cure the  means  to  build  the  remaining  two 
miles,  the  contractor  for  building  the  road, 
had  failed  and  abandoned  his  contract,  and 
there  was  imminent  danger  61  the  forfeiture 
of  the  charter  of  the  company  and  of  its 
grant  of  lands.  Held,  that  under  these  cir- 
cumstances it  was  the  duty  of  the  court, 
upon  the  application  of  trustees  of  the  bond- 
holders, to  appoint  a  receiver,  with  author- 
ity and  orders  to  complete  the  twenty  miles 
of  road  within  the  time  limited  by  the  char- 
ter. Allen  V.  Dallas  and  Wichita  R.  R.  Co., 
3  Woods  (U.  S.  C.  0.),  316.     1878. 

108.  Eight  of  way.  The  grant  of  right 
of  way  to  the  Burlington  and  Missouri  River 
R.  R.  Co.  over  the  lands  of  the  United  States, 
by  §  18  of  4he  act  of  July  2,  1864,  was  of  a 
present  interest,  and  notice  from  the  passage 
of  the  act  to  all  persons  dealing  with  public 
lands,  within  the  prescribed  limits  of  the 
company's  interest  therein.  Rider  v.  Bur- 
lington and  Missouri  River  R.  R.  Co.,  ,14 
Neb.,  120,  1883;  10  Amer.  &  Eng.  R.'r. 
Cases,  688. 

109.  —  And  where,  after  one  location  of 
its  road,  the  company  changed  its  line  pur- 
suant to  the  act  of  congress  approved  May 
6,  1870  (U.  8.  Stat,  at  Large,  118),  hdd,  that 
a  purchaser  of  land  from  the  United  States, 
after  the  passage  of  the  act,  took  it  subject 
to  the  right  of  way  under  the  new  location 
afterwards  made.     16. 

110.  —  In  the  year  1869,  B.  purchased 
from  the  United  States  certain  lands  in  sec- 
tion eleven,  in  township  one,  range  three,  in 
Jefferson  county,  Nebraska.  In  July,  1866, 
congress  passed  an  act  granting  to  the  state 
of  Kansas,  for  the  use  and  benefit  of  the  St. 
J.  and  Denver  R.  R.  Co.,  every  alternate 
odd  section  of  land  for  a  distance  of  ten 
miles  on  each  side  of  the  track,  and  provid- 
ing  that  if,   when  the  line  or  route  was 
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definitely  fixed,  the  United  States  had  sold 
any  section  so  granted  or  any  part  thereof, 
or  that  the  right  of  pre-emption  or  home- 
stead settlement  had  attached  to  the  same, 
or  they  had  been  reserved  by  the  United 
States,  that  other  lands  might  be  selected  in 
lieu  thereof.  The  act  also  granted  the  right 
of  way  to  said  company  across  the  public 
lands.  In  1871  the  plaintiff  located  its  line 
through  the  above  described  lands.  B.  took 
the  necessary  steps  under  the  statutes  of  the 
state  for  the  assessment  of  damages,  and 
judgment  was  rendered  in  his  favor  for  the 
sum  of  $200.  Held,  that  B.  was  entitled  to 
compensation  for  the  right  of  way.  St. 
Joseph  and  Denver  B.  R.  Co.  v.  Baldwin, 
1  Neb.,  247.    1878. 

111.  Sionx  City  and  St.  Paul  Railroad. 
The  act  of  congress  of  May  13,  1864,  grant- 
ing certain  public  lands  to  the  state  to  aid 
in  the  construction  of  a  railway,  did  not 
specify  any  beneficiary  corporation,  but  con- 
ferred them  upon  the  state  as  trustee, 
charged  with  the  duty  of  appropriating 
them  for  the  purpose,  and  under  the  condi- 
tions, specified  in  the  act.  The  title  was 
not  to  pass  until  the  issuance  of  the  patents, 
after  they  had  been  earned  by  the  construc- 
tion of  certain  specified  portions  of  the 
road,  and  prior  to  that  the  lands  could  not 
be  disposed  of  nor  incumbered.  Sioux 
City  and  St.  Paul  R'y  Co.  v.  County  of 
Osceola,  43  la.,  318,  1876;  14  Amer.  R'y  Rep., 
450;  Same  v..  County  of  Lyon,  43  ib.,  683, 
1876;  Same  v.  County  of  O'Brien,  44  ib., 
699,  1876. 

112.  —  Chs.  134  and  144,  Acts  of  1866,  con- 
ferred upon  the  Sioux  City  and  St.  Paul  R'y 
Co.  the  title  to  the  lands  embraced  in  the 
acts  of  congress,  conditioned  upon  its  com- 
pliance with  the  conditions  of  thfe  grant, 
wliich  was  to  be  determined  by  subsequent 
legislation.    Ib.  ^ 

113.  Spanish  grants.  Conflicts  between 
Spanish  grant  and  United  States  land  grants 
determined.  Southern  Pacific  JR.  R.  Co.  v. 
Crajnpton,  10  Amer.  &  Eng.  R.  R.  Cases, 
613  (Cal.),  1882;  United  States  v.  Central 
Pacific  S.R.  Co.,  8  Sawyer  (U.  S.  C.  C),  81, 
1883. 

114.  Swamp  lands.  The  act  of  the  com- 
missioner of  the  general  land  office  in  certi- 
fying these  swamp  lauds  within  the  limit? 
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of  the  railroad  grants,  as  a  part  of  such 
grants,  is  in  contravention  of  the  vested 
rights  of  the  counties  and  void.  Montgom- 
ery County  V.  Burlington  and  Missouri  River 
B.  R.  Co.,  38  la.,  308.     1874. 

115.  —  The  act  of  congress  of  September 
88,  1850,  granting  swamp  and  overflowed 
lands  to  the  state  of  Iowa,  operated  to  con- 
vey a  present  title  without  a  patent  or 
formal  conveyance.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.  v.  Brown,  40  la.,  833, 
1875;  Page  County  v.  B.  and  M.  R.  R.  Co., 
40  la.,  530,  1875. 

116.  —  In  an  action  at  law  to  recover  cer- 
tain lands  the  plaintiff  claimed  title  under  a 
railroad  grant,  and  introduced  in  evidence 
the  commissioner's  certificate,  approved  by 
the  secretary  of  the  interior ;  held,  tliat  parol 
evidence  was  not  admissible  to  impeaoli 
plaintiff's  title  by  showing  that  the  land  was 
in  fact  swamp,  and  hence  passed  under  the 
prior  swamp  land  grant.  Iowa  Railroad 
Land  Co.  v.  Antoine,  52  la.,  429.     1879. 

117.  —  Under  the  act  of  congress  of 
March  3,  1857,  confirming  and  approving  the 
selections  of  swamp  lands  which  had  been 
theretofore  made  and  reported  to  the  general 
land  office,  the  title  to  all  lands  which  had 
been  so  selected,  and  which  remained  vacant, 
vested  absolutely  in  the  state,  whether  the 
same  were  or  were  not  actually  swamp. 
American  Emigrant  Co.  v.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.,  47  la.,  515. 
1877. 

118.  —  The  state  of  Iowa  having  granted 
its  swamp  lands  to  the  counties  in  which 
they  are  situate.  Mills  county,  insisting  that 
certain  lands  were  of  this  character,  made 
claim  thereto.  The  Burlington  and  Missouri 
River  R.  R.  Co.  claimed  them  under  the 
act  of  May  15,  1856,  ch.  38.  These  conflict- 
ing claims  gave  rise  to  a  suit  between  the 
parties,  which  was  decided  by  the  state 
courts  in  favor  of  the  county.  A  writ  of 
error  was  thereupon  brought,  and,  whilst  it 
was  pending  here,  a  compromise  was  en- 
tered into  by  which  the  county  was  to  make 
certain  conveyances  to  the  company,  and  to 
pay  it  the  sum  of  $10,000  for  lands  previously 
disposed  of.  Conveyances  were  executed 
accordingly.  Afterwards  the  county  insti- 
tuted suit  to  have  the  compromise  declared 
void,  and  the  company  sued  for  the  $10,000. 
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The  state  courts  having  sustained  the  com- 
promise, and  decided  against  the  county  in 
both  suits,  writs  of  error  were  brought  here. 
Held,  that  the  county  cannot  set  lip  that  the 
lands  were  disposed  of  contrary  to  the  pro- 
visions of  the  act  of  1850.  Although,  after 
the  compromise  was  made,  the  writ  then 
pending  was  submitted  to  this  court,  and 
decided  in  favor  of  the  county,  yet  that  this 
did  vnot  abrogate  the  compromise,  as  the 
parties  continued  to  act  under  it.  The  de- 
cision of  the  state  court  is  not  repugnant  to, 
nor  in  disaffirmance  of,  the  opinion  and 
judgment  of  the  supreme  court  of  the 
United  States.  Mills  County  v.  Railroad 
Companies,\QI1  U.  S.,  557,  1882;  10  Amer. 
&  Eng.  R.  R.  Cases,  693. 

119.  -J-  Title  to  swamp  land  was  not  vested 
by  the  act  of  congress  of  September  28, 
1850,  until  the  admission  of  a  territory  into 
th«  Union.  Hence,  the  state  of  Minnesota, 
not  having  been  admited  into  the  Union  at 
the  date  of  the  passage  of  the  act  granting 
lands  to  the  territory  or  future  state  of 
Minnesota  for  the  construction  of  raih-oads, 
approved  March  3,  1857,  a  grantee  of  the 
state,  by  virtue  of  the  acts  of  the  legislature 
approved  March  8,  1861,  and  March  4,  1864, 
has  a  good  title  as  against  one  whose  title 
depends  upon  the  proper  construction  of  the 
acts  of  congress  approved  September  28, 
1850,  and  March  12,  i860.  Sioiw  City  and 
St.  Paul  R.  R.  Co.  V.  Rice,  3  MoCrary  (U.  S. 
C.  C),  410.     1881. 

130.  —  Under  the  act  of  congress  of  June 
10,  1852,  entitled  "An  act  granting  the  right 
of  way  to  the  state  of  Missouri,  and  a  por- 
tion of  the  public  lands  to  aid  in  the  con- 
struction of  certain  railroads  in  said  state," 
and  the  act  of  congress  approved  August  3, 
1854,  a  descriptive  list  of  lands  accruing  to 
the  state  under  the  former  act,  containing 
the  land  in  controversy,  made  out  and  cer- 
tified on  February  9,  1854,  by  the  com- 
missioner of  the  general  land  office,  and  ap- 
proved by  the  secretary  of  the  interior,  and 
again  certified  in  May,  1856,  by  said  com- 
missioner, in  conformity  with  the  latter  act, 
confers  upon  the  state  a  title  to  the  land  in 
controversy,  unless  it  be  swamp  land  or  em- 
braced in  some  other  grant ;  such  land  was 
not  vacant  or  unappropriated.  Funkhouser 
V.  Peck,  67  Mo.,  19.    1877, 


121.  —  When  the  plaintiflE's  claim  to  the 
land  in  controversy,  in  an  action  of  eject- 
ment, is  founded  on  the  swamp  land  grant  of 
congress  of  September  28,  1850,  he  cannot 
recover  if  it  appears  that  the  land  is,  in  point 
of  fact,  high  and  dry,  rolling  prairie,  and 
has  never  been  selected  as  swamp  land  by  the 
proper  officers  of  the  general  government, 
notwithstanding  the  defendant,  who  claims 
under  the  railroad  land  grant  of  congress  of 
June  10,  1852,  fails  to  show  that  the  railroad 
company  either  had  built  its  road  into  the 
county  where  the  land  lay,  when  it  was 
selected  by  the  company,  or  had  recorded  a 
map  of  the  lands  selected  in  the  proper 
county  as  required  by  the  act  of  the  state 
legislature  of  September  20,  1852.    Ih. 

122.  —  As  against  a  plaintiff  claiming 
title  to  land  under  the  railroad  grant  of  con- 
gress to  the  state  of  Missouri  (10  U.  S. 
Stats.,  8),  it  is  a  sufficient  defense  in  eject- 
ment, if  it  is  shown  that  the  land  was  swamp 
and  ovei-flowed  land  within  the  meaning  of 
the  act  of  congress  granting  such  lands  to 
the  several  states  (U.  S.  R.  S.,  g§  2479- 
2481),  whether  the  proper  steps  have  been 
taken  to  perfect  the  defendant's  title  or  not. 
Swamp  lands  ai-e  excepted  from  the  opera- 
tion of  the  railroad  grant.  Hannibal  and 
St.  Joseph  R.  R.  Co.  v.  Snead,  65  Mo.,  339, 
1877. 

123.  —  Where  the  secretary  of  the  interior 
had  certified  the  swamp  lands  of  a  certain 
county  to  a  railroad  company,  and  there- 
after the  county  had  for  seven  years  taxed 
the  lands  to  the  company,  and  for  one  or 
more  years  had  advertised  and  sold  them  for 
taxes,  and  the  company  had  sold  some  of 
them  to  persons  who  had  been  in  actual  pos- 
session for  periods  of  from  two  to  six  years, 
semble,'  that  the  county  would  be  estopped 
from  asserting  title  to  the  lands.  Adams 
County  V.  Burlington  and  Missouri  River  R. 
R.  Co.,  39  la.,  507.  1874.  Such  reception  of 
tax  does  not  work  an  estoppel.  Buena  Vista 
County  V.  Iowa  Falls  and  Sioux  City  B.  B, 
Co.,  46  la.,  226.     1877. 

124.  Taxation.  Lands  granted  to  rail- 
ways upon  the  issuing  of  the  patents  become 
subject  to  taxation.  North  Wisconsin  By 
Co.  V.  Board  of  Supervisors,  8  Bissell  (U,  S. 
C.  C),  414.     1879. 

125.  —  The  question  of  the  taxation  of  the 
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lands,  where  there  is  no,  exemption  in  the 
grant,  is  governed  by  the  laws  of  the  state. 
White  V.  Burlington  and  Missouri  River  R. 
B.  Co.,  5  Neb.,  393.     1877. 

126.  —  Lands  granted  under  the  act  of 
congress  of  May  15, 1856,  and  ch.  124,  Laws  of 
the  Tenth  General  Assembly,  became  sub- 
ject to  taxation  only  after  they  had  been 
conveyed  to  the  grantee  by  patents  of  the 
governor  of  the  state,  in  accordance  with  the 
provisions  of  the  latter  act.  Iowa  Falls  and 
Sioux  City  R.  R.  Co.  v.  Woodbury  County, 
38  la.,  498.  1874.  See,  also,  Iowa  Falls 
and  Sioux  City  R'y  Co.  v.  Cherokee  County, 
37  la.,  483.    1878. 

127.  —  The  fact  that  lands  were  granted 
by  congress,  subject  to  the  disposal  of  the 
legislature,  to  aid  in  the  construction  of  a 
railway  described  in  the  act,  and  for  no  other 
purpose,  does  not  deprive  the  legislature  of 
the  powei:  to  tax  tliem  after  they  have  been 
earned  by,  and  become  the  property  of,  the 
railway  company.  West  Wisconsin  R'y  Co. 
V.  Supervisors  of  Trempealeau  County,  35 
Wis,,  357.    1874. 

128.  —  Ch.  31,  Laws  of  1877,  extended 
the  exemption  of  the  lands  mentioned  in  ch. 
314  and  ch.  362,  P.  and  L.  Laws  of  1866 
(which  had  already  expired),  for  the  term  of 
three  years,  in  respect  to  all  lands  not  there- 
tofore or  thereafter  sold  or  platted,  but  sub- 
jected the  lands  affected  by  such  exemption 
to  the  payment  of  taxes  theretofore  assessed 
against  them.  Wisconsin  Central  R.  R.  Co. 
V.  Lincoln  County,  57  Wis.,  137.     1883. 

129.  —  Lands  which  ceased  to  be  exempt 
from  taxation  on  May  11,  1876,  were  prop- 
erly on  the  assessment  roll  for  that  year, 
and  it  is  immaterial  whether  they  were  val- 
ued and  placed  on  such  roll  before  or  after 
that  date.    lb. 

130.  —  When  lands  have  been  earned  by 
a  railway  company  under  a  grant,  and  the 
state  and  the  United  States  have  each  parted 
with  all  right,  title  and  interest  therein  to 
the  company  by  patents .  regularly  issued, 
they  become  relieved,  pro  tanto,  of  the  trust 
implied  in  the  grant,  and  subject  to  taxa- 
tion. Wisconsin  Central  R.  R.  Co.  v,  Tay- 
lor County,  53  Wis.,  37,  1831;  1  Amer.  & 
Eng.  R.  R.  Cases,  533. 

131.  —  Lands  held  subject  to  taxation  be- 
cause they  had  been  sold  by  the  beneficiary, 


although  they  had  not  yet  been  conveyed  by 
the  state.  State  v.  Winona  and  St.  Peter 
R.  R.  Co.,  31  Minn.,  473.     1875. 

132.  —  Ch.  334,  Laws  of  1864,  in  sub- 
stance enacted  that  all  lands  thereafter  ac- 
quired by  the  plaintiff,  and  of  which  the 
title  in  fee  should  become  vested  in  it,  pui-- 
suant  to  a  certain  act  of  congress  and  cer- 
tain laws  of  Wisconsin,  should,  be  exempt 
from  all  taxation  for  ten  years  after  the 
passage  of  the  act;  and  that  in  case  any 
such  land  should  be  sold,  contracted  to  be 
sold,  leased  or  conveyed  by  the  company, 
they  should  immediately  become  subject  to 
taxation ;  but  that  they  might  be  mortgaged 
to  raise  funds  for  building  the  railway  with- 
out being  subject  to  taxation  for  the  period 
aforesaid.  ,  By  ch.  104,  Laws  of  1870,  the 
time  of  exemption  was  extended  for  ten 
years  as  to  such  lands  as  should  remain  un- 
sold by  the  company,  upon  condition  that 
the  company  should  complete  its  road  within 
two  years.  By  the  terms  of  certain  acts 
passed  by  the  legislature  in  1871,  the  pro- 
visions of  these  exempting  acts,  so  far  as 
they  applied  to  lands  in  Trempealeau  county, 
wei-e  repealed.  Sec.  1,  art.  XI,  of  the  state 
constitution  provides  that  all  general  laws 
or  special  acts,  under  which  corporations 
without  banking  powers  ai-e  created,  "may 
be  altered  or  repealed  by  the  legislature  at 
any  time  after  their  passage."  Held,  that 
the  repealing  acts  of  1871,  above  mentioned, 
are  valid.  West  Wisconsin  R'y  Co.  v.  Super- 
visors of  Trempealeau  County,  85  Wis. ,  357. 
1874. 

133.  —  As  against  a  demurrer,  allegations 
in  a  petition  that  the  plaintiff  is  the  owner 
of  certain  lands,  and  that  the  same  were  not 
subject  to  taxation  for  a  given  year,  will  be 
deemed  suflS.cient  as  statements  of  fact ;  so 
held  in  a  suit  to  enjoin  taxes  upon  the  Osage 
grant.  Leavenworth,  Lawrence  and  Gulf 
R.  R.  Co.  V.  Leahy,  13  Kans.,  124.     1873. 

134.  —  Burlington  and  Mo.  EiTei-  grant. 
Under  sec.  30  of  the  act  of  congress,  ap- 
proved July  3,  1864,  providing  that  when 
"  the  Burlington  and  Missouri  River  R.  R. 
C  .  shEill  have  completed  twenty  consecutive 
miles  of  its  road,  the  president  of  the  United 
States  shall  appoint  three  commissioners  to 
examine  and  report  to  him  in  relation 
thereto,  and  if  it  shall  appear  to  him  that 
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twenty  miles  of  said  road  have  been  com- 
pleted as  required  by  law,  then,  upon  certifi- 
cates of  said  commissioners  to  that  oilect, 
patents  shall  issue  conveying  the  right  and 
title  to  said  lands  to  said  company,"  etc., 
held,  that  until  such  certificate  was  issued 
the  company  did  not  become  the  equitable 
owner  of  such  lands.  Therefore  such  land 
was  not  taxable.  White  v,  Burlington  and 
Missouri  River  B.  B.  Co.,  5  Neb.,  808.    1877, 

186.  —  Ccdnr  Kiipidg  and  Mo.  Biver 
grant.  The  lands  selected  in  Sac  county  in 
pursuance  of  the  grant  to  the  state  of  Iowa, 
under  the  act  of  May  15,  1856,  and  by  the 
state  confeiTed  conditionally  upon  the  Cedar 
Rapids  and  Missouri  River  R.  R.  Co.,  had  not 
become  subject  to  taxation  on  January  1, 
1867.  Cedar  Rapids  and  Missouri  River  R. 
R.  Co.  V.  County  of  Sac,  46  la.,  348.    1877. 

180.  —  Lands  granted  to  the  Cedar  Rapids 
and  Missouri  River  R.  R.  Co.,  by  ch.  87, 
Laws  of  1860,  were  not,  prior  to  their  certifi- 
cation, taxable  as  belonging  to  the  company 
until  the  company  had  complied  with  g§  6 
and  7  of  said  act  in  respect  to  the  construc- 
tion of  its  road.  That  the  road  had  been 
completed  such  a  distance  west  from  Cedar 
Rapids  as  would  earn  the  land  in  contro- 
versy, upon  the  basis  of  one  hundred  and 
twenty  sections  for  every  twenty  miles, 
would  not  be  sufficient.  Goodrich  v.  Bea- 
man,  87  la.,  568.     1878. 

187.  —  delay  in  issue  of  patent.  The 
fact  of  the  completion  of  the  railroad  earlier 
tliau  the  iKBuance  of  the  patent  is  not  evi- 
dence of  fraudulent  practice  to  prevent  its 
issuance,  for  the  purpose  of  avoiding  taxBr 
tion.  Iowa  Falls  and  Sioux  City  R.  R.  Co. 
V.  Woodbury  County,  88  la.,  498.    1874. 

188.  —  Parol  evidence  is  admissible  to 
show  that  a  railroad  company  has  fraudu- 
lently prevented  the  issuance  to  it  of  patents 
to  lauds,  for  the  purpose  of  avoiding  taxa- 
tion. McGregor  and  M.  R.  R.  Co.  v.  Brown, 
89  la.,  655.     1874. 

189.  —  Lands  granted  to  railroads  are  not 
taxable  until  the  year  after  they  are  pat- 
ented, when  there  is  no  evidence  of  any 
fraudulent  or  intentional  delay  in  procuring 
the  patent,    lb. 

140.  —  Facts  considered  which  were  hold 
to  show  that  lands  which  were  not  certified 
to  a  railway  company  by  the  United  States 


until  several  years  after  they  were  earned 
under  the  grant  wore  withheld  because  of 
conflicting  claims  thereto,  which  rendered 
their  taxation  to  the  company  during  the  in- 
terval illegal.  Doe  v.  Iowa  Railroad  Land 
Co.,  54  la.,  657.  1880.  See,  also.  Grant  v. 
Iowa  Railroad  Land  Co.,  64  la,,  678,  1880; 
Iowa  Railroad  Land  Co.  v.  Mtohjpatricle,  62 
la.,  344,  1879. 

141.  — The  condition  of  a  land  grant  to 
a  railroad  was  that,  upon  the  cotnplstlon  of 
a  certain  number  of  miles,  a  patent  should, 
be  issued  by  the  governor;  such  patent 
was  issued  in  July,  1871,  and,  in  the  ab- 
sence of  fraudulent  concealment,  upon  the 
part  of  the  railroad  company,  to  prevent 
an  earlier  issuance  of  the  patent,  held,  that 
the  lands  were  not  taxable  for  the  year  1871. 
Iowa  Falls  and  ,Swux  City  R,  H.  Co.  v. 
Plymouth  County,  40  la,,  609.    1875. 

142.  —  Kansasgrant.  On  the  35th  of  July, 
1868,  congress  passed  an  act  entitled  "  An 
act  granting  lands  to  the  state  of  Kansas  to 
aid  in  the  construction  of  the  Kansas  and 
Neosho  Valley  R.  R.,  and  its  extension  to 
Red  river."  By  the  terms  of  this  act,  upon 
the  ctertlfloate  of  the  governor  of  Kansas 
that  any  ten  consecutive  miles  of  this  rail- 
road had  been  completed,  patents  wore  to 
issue  directly  to  the  Kansas  and  Neosho  Val- 
ley R,  R.  Co.,  for  the  lands  opposite  such 
completed  section,  and  so  for  each  aucces- 
sive  section.  No  action  on  tlie  part  of  the 
state  was  in  terms  called  for.  The  said  rail- 
road company,  now  the  Mo.  R.,  Ft.  Scott 
and  Gulf  R.  R.  Co.,  as  required,  formally 
accepted  the  grant  with  its  terms  and  con- 
ditions. Prior  to  1870  it  had  complied  with 
all  the  terms  and  conditions  of  the  grant  re- 
quired to  be  performed  by  it.  The  state  of 
Kansas  took  no  action  in  reference  to  this 
matter  until  March,  1871,  wiien  the  legisla- 
ture passed  a  joint  resolution  formally  ac- 
cepting the  grant.  No  patents  had  issued 
for  cuitnin  of  the  land*  in  Bourbon  county 
up  to  April  31,  1H71.  Held,  that  they  were 
nevertheless  subject  to  taxation  for  the  year 
1870.  Mo.  River,  Ft.  Scott  and  Gulf  B.  B. 
Co.  V.  Morris,  18  Kans.,  803.    1874, 

148.  —  8I0HX  City  and  81.  I'ftul  grant, 
Ch.  84,  Laws  of  1874,  authorizing  the  certifi- 
cation to  the  Sioux  C!ity  and  St.  Paul  R.  B. 
Co.  of  the  lands  held  by  the  state  in  trust 
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for  that  company,  did  not  have  the  effect  to 
pa«s  the  title  until  after  the  lands  had  been 
certified  by'  the  governor, '  and  they  were 
not,  therefore,  taxable  to  the  company  until 
after  such  action  by  the  executive.  Sioux 
City  and  St.  Paul  B.  B.  Co.  v.  County  of 
Osceola,  50  la.,  177.     1878. 

144.  Tax  sale.  In  an  action-  to  set  aside 
a  tax  sale  of  land  embraced  in  a  railway 
grant,  the  certificate  of  the  secretary  of  the 
interior  is  admissible  to  show  that  other 
lands  in  the  same  section  had  been  earned 
and  were  approved  to  the  company  before 
the  taxes  upon  which  the  sale  was  made 
had  accrued.  Chicago,  Burlington  and 
Quincy  R.  B.  Co.  v.  JSoldsworth,  47  la.,  20. 
1877. 

145.  —  The  United  States,  by  act  of  con-, 
gress,  granted  certain  lands,  situated  in 
Dickinson  and  other  counties,  to  the  Kansas 
Pacific  R'y  Co.,  upon  certain  conditions,  and 
the  company  then  contracted  to  sell  a  large 
portion  thereof  to  the  National  Laud  Co., 
the  land  company  agreeing  to.  pay  all  taxes 
that  might  be  legally  assessed  thereon. 
Before  said  conditions  were  complied  with 
or  fulfilled,  the  lands  situated  in  Dickinson 
county  were  taxed,  and  no  one  paying  the 
taxes,  the  lands  were  offered  for  sale  for  the 
taxes;  and  no  one  bidding  for  the  lands, 
they  were  struck  off  to  Dickinson  county  for 
the  taxes.  As  to  a  portion  of  these  lands 
sold  to  Dickinson  county  for  the  taxes,  R., 
on  June  3,  1870,  purchased  the  tax-sale  cer- 
tificates, and  had  them  duly  assigned  to  him. 
He  was  a  bona  fide  assignee  of  the  county, 
having  no  connection  whatever  with  either 
the  railway  company  or  the  land  company. 
R.  afterward  paid  the  taxes  levied  on  the 
lands  for  the  year  1870,  and  afterward,  on 
January  8,  1873,  sold  and  assigned  said  tax- 
sale  certificates  to  L.,  who  purchased  them 
for  and  in  behalf  of  the  National  Land  Co. 
L.  afterward  paid  the  taxen  levied  on  the 
lauds  for  the  years  1871  and  1872,  and  after- 
ward, on  December  18,  1874,  assigned  the 
tax-sale  certificates  to  the  National  Land  Co. 
Alj  said  taxes  were  illegal,-  according  to  a  de- 
cision of  the  supreme  court  of  the  United 
States,  for  the  reason  that  said  lands  still 
belonged  to  the  United  States.  Afterward, 
when  it  was  discovered  that  said  taxes  were 
'I'egal,  and  after  a  proper  demand   (Gen. 


Stat.,  p.  1058)  had  been  made  for  a  return 
of  the  money  paid  into  the  county  treasury 
by  R.  and  L.,  on  account  of  said  tax-sale 
certificates,  this  action  was  commenced  by 
the  National  Land  Co.  against  Dickinson 
county,  to  recover  said  money  back.  Held, 
that  the  plaintiff  could  not  at  common  law 
recover  said  money  back,  for  the  same  was 
paid  voluntarily.  Gomm'rs  of  Dickinson 
County  V.  National  Land  Co.,  33  Kans.,  196. 
1879. 

;  146.  Texas  grant.  The  act  of  March  10, 
1875,  substituting  for  the  causes  and  extent 
of  forfeiture  the  failure  to  build  the  railway 
at  the  yearly  rate  of  forty  miles  (or  eighty 
miles  in  two  years),  and  on  failure  a  for- 
feiture of  the  land  grants  upon  that  portion 
of  ihe  road  not  so  constructed,  is  a  repeal  of 
so  much  of  the  original  act  (August  5,  1870) 
incorporating  said  railroad  company  to  the 
extent  substituted  thereby;  and,  upon  the 
failure  to  build  said  road  at  the  rate  of  eighty 
miles  eyery  two  years,  the  defendant  com- 
pany forfeited  the  right  to  the  land  grant  as 
to  that  part  of  the  road  not  so  built.  Such 
forfeiture  is  the  extent  of  the  penalty  for 
such  failure.  State  v.  International  and 
Great  Northern  B.  B.  Co.,  57  Tex.,  584. 
1883. 

147.  —  Prior  to  the  constitution  of  1869  it 
was  the  policy  of  the  state,  in  making  grants 
of  land  to  railways,  to  reserve  alternate  sec- 
tions. The  grant  for  school  purposes  con- 
strued. Oalveston,  Brazos,  etc.,  B'y  Co.  v. 
Gross,  47  Tex.,  428.     1877. 

148.  Timber;  waste.  Where  defendant 
agreed  that  the  lands  should  be  devoted  to 
the  payment  of  certain  indebtedness  of  the 
railroad  company  to  which  the  land  had  been 
granted  by  the  state,  and  executed  and  de- 
livered to  the  bondholders  representing  such 
indebtedness  "convertible  land  certificates," 
which  were  made  assignable,  it  held  the 
equitable  title  as  trustee,  and  was  not  liable 
for  waste  in  the  removal  of  valuable  timber 
therefrom,  unless  actually  received  and 
used  by  it.  The  beneficiaries  under  the  trust 
had  the  power  to  protect  their  own  in- 
terests. Beecher  v.  Chicago  and  North- 
western B.  B.  Co.,  14  Federal  Reporter,  311. 
1883. 

149.  To  a  state  for  i-ailway  purposes. 
Where  congress  enacts  "that  there  be  and 
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is  hereby  granted  to  a  state,  to  aid  in  the 
construction  of  a  specified  railroad,  every 
alternate  section  of  land,  designated  by  odd 
numbers,"  within  certain  limits  of  each  side 
of  the  road,  the  state  takes  an  immediate 
interest  in  land,  so  situate,  whereto  the 
complete  title  is  in  the  United  States  at  the 
date  of  the  act,  although  a  survey  of 
the  land  and  a  location  of  the  road  are  neces- 
sary to  give  precision  to  the  title  and  attach 
it  to  any  particular  tract.  Such  a  grant  is 
applicable  only  to  public  land  owned  abso- 
lutely by  the  United  States.  No  other  is 
subject  to  survey  and  division  into  such  sec- 
tions. Leavenworth,  Lawrence  and  Oalves- 
ton  R.  R.  Co.  V.  United  States,  93  U.  S., 
733.     1875. 

150.  Waste;  liability  of  trustee.  Where 
lands  were  granted  to  a  certain  railway  com- 
pany in  aid  of  the  construction  of  its  line, 
and  upon  foreclosure  of  a  mortgage  upon 
the  railway  the  lands  were  transferred, 
under  an  arrangement,  to  another  company, 
which  issued  certificates  therefor  entitling 
the  holders  to  proportionate  shares  of  the 
land  after  a  certain  time,  the  latter  com- 
pany was  a  naked  trustee  for  the  purposes 
named,  and  not  liable  for  not  prevent- 
ing trespasses  and  waste  upon  the  lands 
while  so  held  by  it.  Beeoher  v.  Chi- 
cago and  Northwestern  R'y  Co.,  11  Bissell 
(U.  S.  C.  C),  246;  14  Federal  Reporter,  211. 
1882.  I 

151.  When  grants  take  effect.  Land 
grants  to  railroads  take  effect  from  the  time 
that  the  line  of  the  railroad  is  definitely  fixed 
or  located,  notwithstanding  the  lands  may 
not  be  selected  till  a  later  date.  Taboreck  v. 
Burlington  and  Missouri  River  R.  R.  Co.,  18 
Federal  Reporter,  103;  3  MoCrary  (U.  S.  C. 
C),  407.     1831. 

152.  Wisconsin  grant.  Certain  lands  were 
granted  by  congress  to  a  state  to  aid  in  the 
construction  of  railroads,  and  by  the  state 
were  granted  to  a  certain  railroad  company, 
which  mortgaged  the  same,  and  defendant 
became  the  purchaser  at  the  foreclosure  sale. 
Held,  that,  the  conditions  upon  which  the 
land  had  been  granted  by  congress  not  hav- 
ing been  complied  with,  the  title  still  re- 
mained in  the  United  Spates,  Beeoher  v.  Chi- 
cago and  Northwestern  R.  R.  Co.,  14  Federal 
Reporter,  311.     1882. 


LANDLORD  AND  TENANT. 

1,  Distress  ;  railways  as  fixtures.  Three 
railways  were  connected  with  a  coal  mine,— 
one  within  the  mine,  one  within  a  yard  at- 
tached to  the  colliery,  and  the  third  extend- 
ing from  the  yard  and  eflfecting  a  junction 
with  a  public  railway.  The  lessee  of  the 
mine  had  mortgaged  it  to  the  plaintiff,  who 
had  entered  into  possession.  The  rent  being 
in  arrear,  the  lessor  distrained,  amongst 
other  things,  the  three  railways.  The  rail- 
waj  s  were  constructed  in  the  following  man- 
ner: the  surface  of  the  ground  was  prepared 
by  having  ballast  spread  upon  it;  sleepers 
were  then  embedded  in  the  ballast  and  the 
ballast  packed,  and  the  rails  were  fastened  to 
the  sleepers  by  nails.  In  order  to  remove  the 
rails  they  were  wrenched  off  the  sleepers 
by  means  of  bars  and  picks;  and  to  remove 
the  sleepers  it  was  necessary  to  loosen  the 
ballast  by  means  of  picks,  and  then  with 
levers  to  raise  them.  The  removal  of  the 
sleepers  made  holes  in  the  ballast.  Held, 
that  the  railways,  by  their  mode  of  annex- 
ation to  the  soil,  became  fixtures,  and  were 
not  distrainable.  Turner  v.  Cameron,  5  Law 
Reports  (Queen's  Bench  Cases),  308.    1870. 

2.  Private  road.  A  railway  act  imposed 
a  penalty  for  the  interruption  of  a  private 
road,  "  payable  to  the  owner  thereof."  Held, 
that  tlie  tenant  of  the  farm  could  not  re- 
cover the  penalty.  Collinson  v.  Newcastle 
R'y  Co.,  1  Carriugton  &  Kirwan,  546;  47  E. 
C.  L.,  545.     1844. 


LAND  SLIDES. 

1.  Contract.  The  plaintiff  conveyed  cer- 
tain land  to  the  defendant,  "for  materials,'' 
"  to  have  and  to  hold  ...  to  the  uses 
and  purposes  of  said  railroad,  and  for  no 
other  or  different  purpose."  It  was  under- 
stood by  the  parties  that  a  part  of  the  land 
was  taken  as  a  source  from  which  to  obtain 
materials  for  other  portions  of  the  railroad. 
By  reason  of  the  excavation  made  for  that 
purpose  on  such  pai-t,  the  other  land  of 
plaintiff  was  deprived  of  its  lateral  sup- 
port, and  slid  into  the  excavation.  Held, 
in  an  action  brought  to  recover  dam- 
ages sustained  by  plaintiff  by  reason  of 
such   slide,    that   she   was  estopped  from 
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claiming  the  right  to  the  lateral  support  by 
her  deed,  which  contemplated  the  use  made 
of  the  land  by  the  defendant.  I/udlow  v. 
Hudson  River  JR.  B.  Co.,  4  Hun  (N.  Y.),  339. 

1875. 

2,  —  damages ;  coTenant.  In  1859  an  em- 
bankment of  defendant's  slid  down  upon  the 
land  of  plaintiff's  father.  At  that  time,  for 
a  valuable  consideration,  the  father  made  an 
agreement  in  writing,  that  if  "land  slides 
shall  hereafter  occur  from  said  embankment 
...  I  will  make  no  claims  for  damages 
therefor,  and  that  I  will,  and  that  my  heirs, 
etc.,  shall  consider  the  money  this  day  paid 
.  .  .  compensation  in  full  for  all  past 
and  future  damage,  etc.,  in  consequence  of 
said  embankment,  and  this  instrument  a  bar 
to  all  future  claimi"  Held,  that  an  ease- 
ment of  this  nature  could  be  created  by  cov- 
enant, and  that  the  instrument  in  question 
was  a  bar  to  a  recovery  for  damages  for 
slides  from  the  embankment  thereafter  hap- 
pening, by  ordinary  or  casual  negligence  of 
defendant.  Van  Rensselaer  v.  Albany  and 
West Stoekbridge  R.  R.  Co.,  3  Thompson  & 
Cook  (N.  y.  Supreme  Ct.),  620;  1  Hun,  507, 
1874;  affirmed,  63  N.  Y.,  65.     1875. 


LATERAL  RAILROADS. 

See  Cebtiobari. 

1.  AppeaL  Briggs  petitioned  for  a  lateral 
railway  and  a  landing  of  one  thousand  two 
hundred  feet  on  Hays'  land;  the  viewers 
allotted  six  hundred  feet ;  Hays  appealed ;  by 
permission  of  the  court  the  jury  allowed 
eight  hundred  and  thirty-five  feet.  Held,  to 
be  error.  Hays  v.  Brigys,  74  Pa.  St. ,  373.  1878. 

2.  Private  switch.  A  private  switch  from 
a  railroad  to  coal  lands,  which  is  not  owned 
by  the  railway  company,  but  by  individuals 
for  their  own  private  use,  is  not  a  public 
highway,  within  the  meaning  of  §  13,  art. 
11,  of  the  constitution,  and  therefore  is  not 
free  to  all  persons  for  the  transportation  of 
their  persons  and  property  thereon.  That 
section  applies  only  to  public  railroads. 
KmUe  V.  Knecht,  99  111.,  396.    1881. 

•  3.  EigKt  to  construct.  The  act  of  1846, 
incorporating  the  Pennsylvania  E.  R.  Co., 
declares  that  it  shall  be  lawful  for  the  com- 
pany to  make  such  lateral  roads  or  branches 


to  such  convenient  points  in  either  of  the 
counties  through  -which  the  main  line  may 
pass  as  the  president  and  directors  may  deem 
advantageous  and  suited  to  promote  the 
convenience  of  the  inhabitants  thereof  and 
the  interests  of  the  company.  The  act  of 
1857,  authorizing  the  sale  of  the  public 
works,  including  the  railway  from  the  town 
of  Colujnbia  to  the  city  of  Philadelphia,  pro- 
vided that  any  company,  already  incor- 
porated by  this  commonwealth,  that  might 
purchase  the  said  railway,  should  possess, 
hold  and  use  the  same  under  the  provisions 
of.  its  act  of  incorporation,  and  any  supple- 
ments thereto.  The  Pennsylvania  R.  R.  Co. 
bought  said  public  works  in  pursuance  of 
said  statute.  The  company  commenced  the 
construction  of  a  branch,  or  lateral  railway, 
from  its  main  line  in  West  Philadelphia  by 
means  of  a  bridge  across  the  Schuylkill  river 
and  along  Filbert  street  on  an  elevated  rail- 
way to  Merrick  street  in  Philadelphia.  A 
property  owner  on  the  line  of  Filbert  street 
sought  to  restrain  the  construction  of  the 
road  and  applied  for  an  injunction.  Held, 
that  the  injunction  was  properly  refused. 
Duneanv.  Pennsylvania  R.  R.  Co.,  94  Pa. 
St.,  435,  1880;  7  Amer.  &  Eng.  R.  E.  Cases,  1. 
4.  Statute.  The  acts  of  April  4, 1868,  and 
April  38,  1871  (forming  railway  corpora- 
tions), do  not  authorize  the  construction  of, 
a  railway  such  as  is  contemplated  by  the 
lateral  railroad  laws.  Edgewood  B.  R.  Co.'s 
Appeal,  79  Pa.  St.,  357.   .1875. 


LAW  OP  PLACE. 

1.  Common  law ;  injury  to  employes.   An 

employe  being  injured  in  a  sister  state,  the 
common  law  rules  as  expounded  by  the 
courts  of  that  state  will  govern  as  to  his 
rights,  in  the  absence  of  any  statute  on  the 
subject.  Atlanta  and  Charlotte  R'y  Co.  v. 
Tanner,  68  Ga.,  384.     1882. 


LEASE. 

See  Arbitbation;  Cattle-Guards;  Elevators;  Exe- 
cutions; Eminent  Domain;  Fires;  Injuries  to 
Domestic  Animals;  Injuries  to  Employes;  In- 
junction. 

1.  Action  for  possession;  equity;  eject- 
ment.   A  railway  was  leased  to  a  railway 


840 


LEASE. 


Agent  —  Authority  to  Lease  Railway. 


company;  the  lessors  alleging  a  breach  of 
covenants  by  the  lessees,  declared  the  lease 
forfeited  and  took  possession  of  the  road.  A 
bill  was  iiled  in  the  supreme  court  by  the 
lessees  to  restrain  the  lessors  from  interfer- 
ing with  the  use  of  the  road ;  a  preliminary 
injunction  was  awarded  forbidding  the 
lessees  to  use  the  road,  etc.,  until  the  fur- 
ther order  of  the  court.  Then  the  lessees 
filed  a  cross-bill,  setting  out  the  breaches  of 
the  lease,  etc.,  and  praying  for  a  decree  to 
reinstate  them  in  possession  of  the  road; 
answers  were  filed  to  both  bills  and  a  master 
appointed  to  take  testimony.  Whilst  the 
matter  was  before  him,  the  lessors  brought 
an  ejectment  for  their  road  on  the  ground  of 
the  forfeiture.  Held,  that,  pending  the 
equity  suit,  the  lessors  could  not  institute 
another  proceeding  involving  the  same  ques- 
tion. Pittgfmrgh  and  Connellsville  It.  B. 
Co.  V.  Mt.  Heasant  and  Broad  Ford  B.  B. 
Co.,  76  Pa.  St.,  481.    1874. 

2.  Agent.  A  lease,  under  seal,  executed 
by  an  agent  as  lessee  in  his  individual  name, 
and  which  does  not  purport  to  be  executed 
on  behalf  of  the  principal,  is  not  binding 
upon  the  latter,  although  the  fact  of  the 
agency  is  recited  therein,  and  although  it 
appeal's  by  extrinsic  evidence  that  the  lessee 
acted  as  agent;  the  instrument  can  only  be 
enforced  against  the  party  who  appears  upon 
the  face  of  it  to  be  the  covenantor.  Kiersted 
V.  Orange  and  Alexandria  B.  B.  Co.,  69  N. 
Y.,  343,  1877;  reversing  Same  v.  Same,  3 
Thompson  &  Cook  (N.  Y.  Supreme  Ct.),  683, 
and  1  Hun  (N.  Y.),  151,  1874;  54  Howard's 
Practice  (N.  Y.),  39,  1874;  55  jb.,  51,  1877. 

3.  Attachment.  A  non-resident  of  this 
state,  who  is  the  lessee  of  a  railroad  in  this 
state,  and  therefore  liable  to  be  sued  as  was 
the  railroad  company,  is  none  the  less  liable 
to  be  proceeded  against  by  attachment  as 
other  non-residents  are.  Breed  v.  Mitchell, 
48  Ga.,  533.     1873. 

4.  Authority  to  lease  railway.  A  rail- 
way company  cannot  transfer  or  lease  its 
line  unless  authorized  by  statute.  Troy  and 
Boston  B.  B.  Co.  v.  Boston,  Hoosao  Tunnel 
and  Western  By  Co.,  86  N.  Y.,  107,  1881;  7 
Amer.  &  Eng.  R.  R.  Cases,  49 ;  Hinckley  v. 
Qildersleeve,  19  Grant  Ch.  (Upper  Canada), 
313,  1873.  See,  also,  Attorney-General  v. 
Niagara  Falls  Bridge  Co.,  20  ib.,  84,  1873; 


Pittsburgh  and  OonnellsvUle  B.  B.  Co.  v. 
Bedford  and  Bridgeport  B.  B,  Co.,  81 J  Pa. 
St.,  104,  1871 ;  Woodruff  v.  Erie  By  Co.,  25 
Hun  (N.  Y.),  246,  1881. 

5.  —  A  railroad  corporation,  organized 
under  the  general  statute,  has  no  power, 
without  the  consent  of  the  legislature,  to 
lease  its  road  to  an  individual ;  and  where  it 
has  so  done  it  is  responsible  to  the  public  for 
the  manner  of  operating  the  road ;  as  to  the 
publifc,  those  operating  it  must  be  regarded 
as  agents  of  the  corporation.  Abbott  v. 
Johnstown,  GloversviUe  and  Kingsboro  B.  B. 
Co.,  80  N.  Y.,  37,  1880;  3  Amer.  &  Eng.  R.  • 
R.  Cases,  541. 

6.  —  Without  enabling  legislation,  a  rail- 
road company  possesses  no  power  to  lease 
its  road  to  a  foreign  corporation,  and  surren- 
der its  road  and  franchises  into  its  control. 
Archer  v.  Terre  Haute  and  Indianapolis  B. 
B.  Co.,  103  111.,  493,  1883;.  7  Amer.  &  Eng. 
R.  R.  Cases,  349. 

7.  —  There  being  no  statute  in  Indiana 
which,  in  terms,  forbids  or  prohibits  rail- 
road corporations  of  that  state  from  execut- 
ing leases  of  their  property,  a  lease  made  by 
such  a  corporation,  and  which  is  neither 
in  violation  of  any  statute  nor  against  the 
public  policy  of  the  state,  is  valid.  Htts- 
burgh,  Cincinnati  and  St.  Louis  By  Co.  v. 
Columbus,  Chicago  and  Indiana  Central 
Ry  Co.,  8  Bissell  (U.  S.  C.  C),  456.    1879. 

8.  —  One  railway  company  has  the  right 
to  lease  its  line  for  the  use  of  another  com- 
pany. Midland^  B'y  Co.  v.  Great  Western 
By  Co.,  Law  Reports,  8  Chanceiy  Appeal 
Cases,  841,  1873 ;  7  Eng.  (Moak),  408. 

9.  —  Under  the  act  of  February  13,  1S55, 
all  railroad  companies  have  power  to  make 
contracts  and  arrangements  with  each  other 
for  leasing  or  running  their  respective  roads, 
or  any  pai-t  thereof,  and  a  plea  to  an  infor- 
mation, in  the  nature  of  a  quo  tvarranto, 
charging  one  company  with  usurping  the 
powers  and  franchises  granted  to  another, 
which  sets  up  a  contract  between  it  and  the 
other  company,  anthoi'izing  it  to  operate  the 
road  of  such  other  company,  and  that  it  is 
operating  the  road  under  such  contract,  is  a 
good  plea.  Illinois  Midland  By  Co.  v.  The> 
People,  84  111.,  426.     1877. 

10.  —  By  virtue  of  Sp.  Laws  1870,  ch.  57, 
§  4,  and  Sp.  Laws  1871,  ch.  71,  §  1,  the  Min- 
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neapolis  and  St.  Louis  R'y  Co.  has  authority 
to  make  a  valid  lease  to  another  company  of 
this  state  of  rights  which  it  has  acquired, 
since  the  passage  of  said  ch.  71,  by  condem- 
nation of  land.  Pence  v.  St.  Paul,  Minne- 
apolis and  Manitoba  B'y  Co.,  38  Minn.,  488. 
1881. 

11.  —  The  North  Carolina  R.  R.  Co.  is  in- 
vested by  its  charter  with  f  uU.  authority  to 
lease  its  road,  with  power  to  the  lessee  to 
change  the  gauge  thereof.  State  v.  Rieli- 
mond  and  Danville  R.  R.  Co.,  73  N.  C,  634. 
1875.    See  Same  v.  Same,  73  ib.,  537.     1875. 

12.  —  The  unauthorized  lease  of  a  I'aUway 
held  invalid.    Kersey  Oil  Co.  v.   Oil  Creek, 

'  etc.,  B.  R.  Co.,  13  Philadelphia,  374.     1877. 

13.  Bankruptcy ;  mortg'age.  The  Boston, 
Hartford  and  Erie  E.  R.  Co.  executed  a 
mortgage,  called  the  Berdell  mortgage,  and 
issued  bonds  for  certain  specific  purposes, 
under  which  the  individual  defendants  were 
trustees,  and  in  possession  under  a  lease. 
Afterwards  the  N.  and  W.  R.  R.  Co.  was 
leased  to  the  Boston,  Hartford  and  Erie  R. 
R.  Co.  Subsequently  the  Boston,  Hartford 
and  Erie  Co.  was  declared  bankrupt,  during 
the  existence  of  the  N.  and  W.  lease.  Seld, 
that  the  lease  .passed  to  the  trustees  under 
the  mortgage  as  "after  acquired  "  property. 
Barnard  v.  Norwich  and  Worcester  R.  R. 
Co.,  4ChfEord  (U.  S.  C.  C),  351.     1876. 

11.  Bonds  secured  by  lease.  Leases  to 
secure  the  payment  of  bonds  can  have  no 
greater  force  than  the  bonds  themselves. 
MoKee  v.  Grand  Rapids,  etc.,  R'y  Co.,  41 
Mich.,  374.    1879. 

16.  Building ;  defect.  The ,  lessor  is  not 
liable  for  a  personal  injury  resulting  from 
the  manner  of  the  use  of  a  leased  building, 
and  not  resulting  from  a  defect  in  the  build- 
ing itself.  Edwards  p.  New  York  and  Har- 
Im  R.  R.  Co.,  35  Hun  (N.  Y.),  634.  1881. 
- 16.  Cattle-guards.  In  case  of  a  lease  of 
a  railway  track,  a  distinction  exists  as  to  the 
liability  of  the  lessor  and  lessee  company 
between  those  cases  in  which  the  liability 
arises  from  the  omission  of  some  duty  in  the 
construction  of  the  road,  and  those  which 
arise  from  negligence  or  the  omission  of 
some  duty  in  the  handling  of  trains  and  the 
management  of  the  road.  So  held  in  case 
of  failure  to  construct  cattle-guards  as  pro- 
vided by  law.  St.  Louis,  Wichita  and  West- 


ern R'y  Co.  V.  Curl,  28  Kans.,  633,  1883;  11 
Amer.  &  Eng.  R.  R.  Cases,  458.  See,  also. 
Cook  V.  Milwaukee  and  St.  Paul  R'y  Co.,  36 
Wis.,  45.     1874. 

17.  Compensation.  Where  the  tenancy 
of  a  railway  company  was  not  for  any  defi- 
nite period,  the  fact  that  the  landlord  com- 
menced proceedings  against  it  to  compel 
it  to  pay  for  the  lot,  which  proceedings  re- 
sulted in  a  surrender  of  the  possession  to 
him,  will  not  prevent  his  recovering  for  the 
use  and  occupation  prior  to  the  commence- 
ment of  those  proceedings.  Wittman  v. 
Milwaukee,  Lake  Shore  and  Western  R'y  Co., 
51  Wis.,  89.     1881. 

18.  Competing  lines.  By  ch.  444  of  1859, 
the  Long  Island  R.  R.  Co.  was  authorized  to 
take  a  lease  of  any  railroad  that  might  be 
connected  therewith.  Held,  that  under  this 
provision  of  the  statute,  a  lease  might  be 
taken  of  a  competing  road,  provided  that, 
when  united,  the  two  roads  were  capableof 
forming  continuous  lines.  Wallace  v.  Long 
Island  R.  R.  Co.,  12  Hun  (N.  Y.),  460.    1877. 

19.  Construction.  An  agreement  construed 
between  two  railroad  companies  enabling 
one  to  pass  over  and  use  the  railway  stations, 
watering  places  and  sidings  upon  and  ap- 
pertaining to  the  other,  and  giving  the  right 
of  access  to  such  parts  of  the  stations  and 
appurtenances  as  were  necessary  to  the 
traffic  on  and  over  the  other,  with  a  cove- 
nant to  give  the  same  facilities  and  assistance 
as  their  own  traffic  of  the  like  character 
should  receive.  Oreat  Northern  R.  R.  Co. 
V.  Eastern  Counties  R.  R.  Co.,  9  Hare  (Eng. 
Ch.),  306.    1851. 

20.  —  The  lease  of  the  Atlantic  and  St. 
Lawrence  Railway  to  the  Grand  Trunk  R'y 
Co.  construed.  Portland,  Saeo  and  Ports- 
mouth R.  R.  Co.  V,  Grand  Trunk  R'y  Co.,  63 
Me.,  90.     1873. 

21.  —  The  lease  of  the  Vermont  and  Can- 
ada Railroad  to  the  Vermont  Central  R.  R. 
Co.  construed.  Langdon  v.  Vermont  and 
Canada  R.  R.  Co.,  53  Vt.,  338;  4  Amer.  & 
Eng.  R.  R.  Cases,  33,  1881 ;  Same  v.  Same,  54 
Vt.,  593. 

22.  —  The  lease  of  the  Miss.  Central  R.  R. 
Co.  to  the  Southern  R.  R.  Association  con- 
strued. Bills  V.  Southern  R.  R.  Association, 
7  Baxter  (Tenn.),  595.     1874. 

23.  —  Lease  of   the  Portsmouth,   Great 
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Falls  and  Conway  Railway  construed. 
Eastern  R.  B.  Co.  v.  Rogers,  134^Mass.,  537. 
1878. 

24.  —  Lease  construed  and  held  not  to 
render  the  lessee  liable  for  repairs.  White 
V.  Albany  R'y  Co.,  17  Hun  (N.  Y.),  98.   1879. 

25.  —  contract  construed  not  to  be  a 
lease.  A  contract  between  a  party  and  a 
railroad  company  provided  that  he  should 
furnish  for  the  latter  a  specified  sum  of 
money  to  be  expended  as  designated;  and 
also,  that  he  should  be  president,  and  should 
take  possession  of  and  operate  the  road  to 
the  best  advantage,  devoting  the  earnings 
to  certain  specified  objects,  operating  the 
road  in  the  name  of  the  company,  and  being 
paid  for  his  services.  Held,  that  the  con- 
tract did  not  constitute  a  lease,  and  that  his 
individual  estate  was  not  liable  upon  a  con- 
tract entered  into  by  the  company  prior  to 
his  contract  therewith.  United  States  Roll- 
ing Stock  Co.  V.  Potter,  48  la.,  56.     1878. 

26.  Construction  of  railway  by  lessee. 
The  construction  of  a  railway  by  a  lessee  is 
not  equivalent  to  a  commencement  of  con- 
struction by  the  lessor,  so  as  to  preserve  the 
corporate  existence  of  the  lessor,  within  the 
meaning  of  the  statutes  of  New  Yorli. 
Brooklyn,  Winfield  and  Newtown  R'y  Co., 
In  re,  26  Hun  (N.  Y.),  314.     1879. 

27.  Contract  not  under  seal.  An  incor- 
porated railway  company  agreed  by  parol  to 
take  certain  premises  for  a  year.  It  occu- 
pied, and  at  the  end  of  the  year  continued  to 
occupy  for  another  year,  at  the  expiration  of 
which  period  it  removed  its  goods  without 
any  previous  notice  to  quit,  but  paid  rent  up 
to  the  end  of  the  following  quarter.  Held, 
that  it  was  not  liable  in  an  action  for  use  and 
occupation  for  the  remaining  three-quarters 
of  a  year,  since  it  did  not  occupy  during  that 
period;  and  that  no  tenancy  could  be  in- 
ferred from  the  payment  of  rent,  inasmuch 
as  it  could  not  contract  except  )inder  seal. 
Finlay  v.  Bristol  and  Exeter  R'y  Co.,  7 
Welsby,  Hurlstone  &  Gordon  (Exchequer), 
409,  1853;  9  Eng.  Law  &  Equity,  483;  31 
Law  Jour.  Rep.,  N.  S.  (Exch.),  117.' 

28.  Covenant;  action  upon.  Where  the 
legal  plaintiff  had  executed  a  lease  to  defend- 
ant, in  consideration  of  which  defendant  had 
covenanted  to  pay  certain  mortgage  bonds 
issued  by  the  plaintiff,  some  of  which  were 


held  by  the  parties  to  whose  use  the  suit  was 
brought,  held,  in  an  action  of  covenant,  that 
defendant  had  the  right  to  demand  plaintiff's 
authority  to  use  the  name  of  the  legal  plaint- 
iff. Mississippi  Central  R.  R.  Co.  v.  South- 
ern R.  R.  Association,  8  Philadelphia,  107. 
1871.  See  Same  v.  Same,  11  Amer.  &  Eng. 
R.  R.  Cases,  576  (Tenn.). 

29.  Depot  grounds.  A  railway  company, 
leasing  the  right  to  use  another  company's 
depot,  owes  the  same  duty  to  all  passengers 
on  the  grounds  whether  they  are  passen- 
gers on  its  own  line  or  that  of  its  lessor. 
Haff  V.  Minneapolis  and  St.  Louis  R'y  Co., 
4  McCrary  (U.  S.  C.  C),  633.     1883. 

30.  Dissolution  of  corporation.  The 
lease  of  a  railroad  does  not  dissolve  such 
corporation,  and  it  may  still  be  sued  for 
liabilities  incurred  prior  to  such  lease. 
United  States  v.  lAttle  Miami,  Columbus  and 
Kenia  R.  R.  Co.,  1  Federal  Reporter,  700. 
1880. 

81.  Duty  of  lessee  to  operate  railway. 
A  lease,  which  bound  defendant  to  effi- 
ciently work  the  leased  line,  does  not  bind  it 
to  work  the  same  with  passenger  trains, 
provided  the  lessee  works  the  line  in  a  rea- 
sonable manner,  so  as  to  save  the  lessor 
from  damage  or  forfeiture  under  its  charter. 
West  London  R'y  Co.  v.  London  and  North 
Western  R'y  Co.,  11  Common  Bench,  354;  73 
E.  C.  L.,  353,  1851;  Same  Case,  ib.,  837. 

82.  Elevated  railways.  The  leases  of  the 
New  York  City  elevated  railways  to  the 
Manhattan  R'y  Co.  examined,  and  their 
history  given.  The  leases  held  valid.  Flagg 
V.  Manhattan  R'y  Co.,  20  Blatchford  (U.  S. 
C.  0.),  142,  1881;  4  Amer.  &  Eng.  R.  E. 
Cases,  140 ;  10  Federal  Reporter,  413. 

83.  Eminent  domain.  A  company,  by 
leasing  its  line,  is  not  prevented  from  con- 
tinuing condemnation  proceedings  already 
commenced.  Kip  v.  N.  Y.  and  Harlem  BT 
R.  Co.,  6  Hun  (N.  Y.),  24.     1875. 

34.  Estoppel.  While  a  railway  company 
organized  under  the  General  Railroad  Act  of 
New  York  has  no  express  authority,  under 
the  said  act,  to  lease  its  line  and  franchises 
to  an  individual,  such  a  lease  is  neither 
malum  in  se  nor  malum  prohibitum,  nor  is 
it  void  as  contrary  to  public  policy.  A  les- 
see, who  has  under  such  a  lease  had  the  pos- 
session and  use  of  the  property,  is  estopped 
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from  questioning  its  validity  in  an  action  to 
recover  the  stipulated  rent.  Woodruff  v. 
Erie  B'y  Co.,  93  N.  Y.,  609.     1883. 

35.  —  The  estoppel  which  thus  binds  the 
lessee  also  binds  all  who  claim  through  or 
under  hira ;  and  one  to  whom  he  has  con- 
veyed his  interest  in  the  demised  property, 
and  who  has  had  the  use  and  occupation 
thereof,  may  not  question  the  validity  of  his 
lease.    lb. 

86.  Fences.  A  railroad  company  which 
has  parted  with  the  possession  and  control  of 
its  road  under  a  lease  containing  a  covenant 
that  the  lessee  shall  keep  up  the  fences  is 
not  liable  to  one  traveling  upon  a  highway, 
for  damages  resulting  from  an  omission  of 
the  lessee  to  repair  a  fence  which  was  in 
good  order  at  the  time  of  the  lease  and  sur- 
render of  possession.  Ditohett  v.  Spuyten 
Myvil  and  Port  Morris  R.  B.  Co.,  67  N.  Y., 
425,  1876;  15  Amer.  R'y  Rep.,  109;  reversing 
Same  v.  Same,  5  Hun  (N.  Y.),  165,  1873. 

37.  Forfeiture.  Where  a  lease  contains  a 
,  provision  that  the  lessee  shall  "  not  sublet, 
nor  assign  or  transfer  this  agreement,  with- 
out the  written  consent  thereto  of  the  super- 
intendent" of  the  lessor,  the  lessee  may 
either  sublet  or  assign,  with  the  assent  of 
the  officer  named ;  and  where,  during  two  or 
three  months  of  the  term,  the  property  was 
turned  over  to  another  without  the  assent  of 
the  lessor,  by  acquiescing,  and  failing  to  ob- 
ject for  a  considerable  period  of  time,  the 
breach  of  the  agreement  will  be  considered 
as  waived  by  him.  Kansas  City  Elevator 
Co.  V.  Union  Pacific  Ry  Co.,  17  Federal  Re- 
fOrter,  200.    1881. 

.S8.  —  Under  such  a  lease,  the  superin- 
tendent appointed  by  the  receiver,  into  whose 
hands  the  railway  company,  the  lessor,  has 
passed,  is  to  be  regarded  as  the  superintend- 
ent, and  his  assent  to  a  sublease  wiU  be  suf- 
ficient,   lb. 

89.  —  elevator ;  pooling  contract.  When 
a  party  seeks  to  declare  a  lease  forfeited  by 
an  act  of  his  own,  he  must  point  out  specif- 
ically some  clear  act,  in  violation  of  the 
terms  thereof,  which  authorizes  such  for- 
feiture; and  a  pooling  arrangement  on  the 
part  of  the  lessee  of  an  elevator  is  not  suffi- 
cient to  constitute  a  breach  of  the  agreement 
that  it  "  will  use  the  premises  for  no  other 
purpose  than  a  legitimate  business,"  and  will 


charge  only  reasonable  and  compensatory 
commissions.  Kansas  City  Elevator  Co.  v. 
Union  Pacific  R'y  Co.,  17  Federal  Reporter, 
200.     1881. 

40.  Frauds ;  statute  of.  A  parol  lease  of 
land,  for  a  railway  track,  for  five  years  is 
not  valid,  being  within  thp  statute  of  frauds. 
It  is  a  mei-e  license,  and  the  track  may  be 
removed,  and  will  not  be  regarded  as  a  fixt- 
ure. Cayuga  R'y  Co.  v.  Niles,  18  Hun  (N. 
Y.),  170.    1878. 

41.  Free  pass  for  life  by  owner  of  line. 
A  complaint  seeking  to  charge  the  lessee  of 
the  N.  C.  R.  R.  with  damages  for  refusing  to 
transport  the  complainant,  to  whom  the 
lessor  of  said  road  had  issued  a  free  pass  for 
life,  not  alleging  any  obligation  on  the  part 
of  the  lessee,  by  contract  or  otherwise,  to 
carry  the  complainant  over  the  road  fi'ee, 
held,  to  be  bad  on  demurrer,  and  that  the 
judge  below  was  right  in  dismissing  it.  Tur- 
ner v.  Richmond  and  Danville  R.  B.  Co.,  70 
N.  C,  1.     1874. 

42.  Guaranty ;  rent ;  injunction.  Certain 
of  the  defendant  railway  corporations  had 
made  an  agreement  with  the  complainant  cor- 
poration by  which  they  had  guarantied  that 
the  I.  and  St.  L.  R.  R.  Co.,  lessee  of  the  com- 
plainant's railway  lines,  should  pay  to  the 
complainant  a  certaiij  minimum  rental.  The 
guarantor  companies  were  the  holders  of  the 
bonds  of  the  I.  and  St.  L.  R.  R.,  lessee,  to  a 
large  extent,  and  the  latter  company  having 
failed,  for  nearly  two  years,  to  pay  the  rental 
due  complainant,  held,  that  the  court  would 
require  the  lespee  to  pay  the  minimum  rental 
due  complainant  before  the  payment  of  any 
portion  of  the  interest  on  such  of  its  bonds 
as  belonged  to  the  guarantor  corporations, 
or  any  other  sums  which  might  be  due  them, 
and  that  an  injunction  to  that  effect  would 
be  issued,  and  the  guarantor  corporations 
further  enjoined  from  disposing  of  such 
bonds.  St.  Louis,  Alton  and  Terre  Haute 
R.  B.  Co.  V.  Indianapolis  and  St.  Louis  R. 
R.  Co.,  9  Bissell  (U.  S.  C.  C),  99.     1879. 

43.  Injunction;  stockliolders.  A  court 
of  equity  has  jurisdiction,  at  the  suit  of 
stockholders,  to  restrain  the  corporation  and 
its  managing  officers  from  action  tending 
to  the  destruction  of  the  franchises,  from 
violations  of  the  charter,  from  misuse  and 
misappropriation  of  the  corporate  powers  or 
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property,  and  from  acts  prejudicial  to  the 
stockholders  and  amounting  to  a  breach  of 
the  trust.  So  held  where  the  officers  of  the 
corporation  were  about  to  make  an  illegal 
lease  of  its  property.  Pond  v.  Vermont  Val- 
ley R.  R.  Co.,  12  Blatchford  (U.  8.  C.  C), 
280.     1874. 

44.  Injury  to  employes.  When  two  rail- 
way companies  occupy  and  use  a  portion  of 
the  same  road  as  a  common  track,  the  one 
as  owner  thereof,  and  the  other  as  lessee, 
under  proper  rules  and  regulations  as  to  the 
joint  use,  the  lessor  company,  in  the  em- 
ployment of  servants  to  operate  its  trains 
over  such  road,  does  not  impliedly  contract 
with  such  servants  that  the  employes  of  the 
lessee  company  will  observe  strictly  the  rules 
adopted  to  secure  safety  in  the  running  of 
trains  over  the  common  road,  and  will  not 
be  held  liable  to -a  servant  for  an  injury 
caused  by  the  negligence  of  the  servants  of 
the  lessee  company.  Clark  v.  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co. ,  92  111. ,  43.  1879. 

45.  Injury  to  passengers.  While  the 
lessees  operate  a  railroad  under  their  lease, 
the  lessors  are  not  liable  for  an  injury  sus- 
tained thereon  by  a  passenger,  caused  by  the 
wrongful  acts  of  the  agents  or  servants  of 
the  lessees  toward  him.  Nor  is  there,  in  such 
case,  any  privity  between  the  passenger  and 
the  lessors,  as  common  carriers,  by  which 
they  are  rendered  liable  for  such  an  injury. 
The  remedy  of  the  passenger  is  against  the 
lessees  alone.  Mahoney  v.  Atlantic  and  St. 
Lawrence  R.  R.  Co.,  63  Me.,  68.  1873.  But 
not  so  where  the  lessee  is  operating  the  line 
in  the  lessor's  name.  Bower  v.  B.  and  S.  W. 
2e.  iJ.  Co.,  43  la.,  546.     1876. 

46.  —  A  railroad  company,  having,  by 
lease,  the  right  to  use  depot  grounds  and 
tracks  of  another  company,  owes  the  same 
duties  to  passengers  of  that  company  law- 
fully on  the  ground  as  it  does  to  its  own. 
Haff  V.  Minneapolis  and  St.  Louis  R'ji  Co. , 
14  Federal  Eeporter,'  558, 1883 ;  Philadelphia 
and  Reading  R.  R.  Co.  v.  Anderson,  94  Pa. 
St.,  351,  1880;  6  Amer.  &Eng.  R.  R.  Cases, 
407. 

47.  Injury  to  persons  on  the  track. 
Lessees,  engaged  in  operating  railways,  are 
liable  for  damages  resulting  from  the  de- 
fective condition  of  their  tracks.  Wasmer 
V,  Delaware,  Lackawanna  and  Western  R, 


R.  Co.,  80  N.  Y.,  312;  1  Amer.  &  Bng.  R.  R. 
Cases,  122.     1880. 

48.  Joint  lease;  severance.  Where  A., 
liable  upon  a  contract  to  B.  and  C.  jointly, 
makes  an  agreement  with  B.,  by  which  B. 
agrees  to  pay,  release  and  discharge  all  A.  's 
debts,  and  to  indemnify  him  against  all  de- 
mands, such  agreement  puts  an  end  to  all 
real  interest  of  B.  in  the  claim  of  B.  and  C, 
and  C.  may  maintain  an  action  at  law  alone 
against  A.  The  action  becomes  severed  as 
to  C.  Boston  and  Maine  R.  R.  Co.  v.  Port- 
land, Saco  and  Portsmouth  R.  R.  Co.,  110 
Mass.,  498.    1876. 

49.  liability  for  torts.  Although  one 
railroad  may  be  leased  to  and  operated  by 
another,  by  which  the  latter  makes  itself  re- 
sponsible for  acts  done  on  the  road  leased, 
yet  neither  loses  its  identity,  and  any  tort 
committed  upon  the  line  of  the  one  or  the 
other  should  be  so  alleged  and  proved,  Es- 
pecially is  this  true  where  both  roads  are 
constructed  through  the  territory  of  the 
same  county.  Central  R.  R.  Co.  v.  Brinson, 
64  Ga.,  475,  1880;  8  Amer.  &  Eng.  R.  E. 
Cases,  343. 

60.  Liability  of  lessor  lor  personal  in- 
juries. The  company  owning  tlie  road  and 
franchise  is  liable  for  an  injury  to  a  passen- 
ger through  the  negligence  of  its  lessees,  or 
of  another  company  using  the  road  by  his 
permission.  Peoria  and  Rock  Island  R.  R. 
Co.  V.  Lane,  83  111.,  448.    1876. 

51.  Liability  of  lessor  under  domoire 
act.  Under  the  act  of  March  24,  1870  (Adj. 
Sess.  Acts  1870,  p.  91,  §  2),  action  will  lie 
under  §  2  of  the  Damage  Act  (Wagn.  Stat,, 
519)  against  the  Missouri  Pacific  R.  R.  Co., 
for  injuries  occasioned  by  servants  of  the 
Atlantic  and  Pacific  R.  R.  Co.,  after  lease  of 
the  former  by  the  latter  road.  The  Atlantic 
and  Pacific  Railroad,  although  chartered  by 
congress,  is  "  a  corporation  of  another  state  " 
within  the  moaning  of  the  act  of  1870. 
Smith  V.  Pacific  R.  R.  Co.,  61  Mo.,  17.    1875. 

52.  Mortgage ;  trustee.  A  trustee,  after 
taking  possession  of  tho  road  and  entering 
upon  the  performance  of  the  active  duties 
of  his  trust,  cannot  make  a  valid  contract 
for  the  leasing  of  the  road  to  another  rail- 
road corporation  in  which  he  is  a  stockholder 
and  director.  Ashuelot  R.  R.  Co.  v.  Elliot, 
57  N.  H.,  807.    1874. 
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53.  Name  of  lessee.  A  lease  made  to  a 
railroad  company  by  name  is  binding,  though 
there  be  no  corporation  of  that  name,  where 
it  appears  that  at  the  time  the  road  was 
owned  by  an  individual  who  was  carrying 
on  the  business  of  the  road  under  the  name 
employed  in  the  case.  Ecker  v.  Chicago, 
Burlington  and  Quincy  B.  B.  Co.,  8  Mo. 
App.,  223,  1880;  1  Amer.  &  Eng.  R.  R.  Cases, 
357. 

54.  Nebraska;  statute.  Under  the  statute 
of  Nebraska,  the  lease  of  a  line  of  railway,  or 
aiTangement  to  lease,  executed  by  one  rail- 
road corporation  to  another,  to  be  valid 
must  be  assented  to  by  a  vote  of  at  least  two- 
thirds  of  the  stockholders  of  each  corpora- 
tion, in  stockholders'  meeting  assembled. 
Peters  v.  Lincoln  and  Northwestern  B.  B. 
Co.,  14  Federal  Reporter,  319,  1883;  4  Mo- 
Crary,  692. 

55.  —  No  agreement  to  execute  such  a 
lease,  made  in  advance  of  the  construction 
of  a  railroad,  can  be  specifically  enforced, 
unless  it  is  subsequently  ratified  by  a  vote 
of  the  stockholders,  as  provided  by  the  stat- 
ute,   lb. 

56.  Of  land  for  railway  purposes.  A  rail- 
way company  built  a  spur  track  across 
plaintiff's  land,  paid  him  rent  for  a  portion 
of  the  time  the  land  was  thus  occupied,  and 
afterwards  continued  the  occupation  with  his 
assent,  until  its  whole  road  (including  said 
spur  track)  passed  into  defendant's  hands 
under  a  foreclosure  sale ;  and  defendant  con- 
tinued the  occupation,  without  any  notice  to 
plaintiff,  or  a  claim  to  hold  adversely  to  him. 
Hdd,  that  the  presumption  is  that  defendant 
held  as  plaintiff's  tenant.  Wittman  v.  Mil- 
waukee, Lake  Shore  and  Western  B'y  Co.,  51 
Wis.,  89.    1881. 

57.  Perpetuities.  The  lease  of  a  railroad 
for  nine  hundred  and  ninety-nine  years, 
with  an  annual  rent  reserved  from  the  gross 
earnings,  which  does  not  preclude  the  lessor 
from  disposing  of  the  fee  title,  nor  prevent 
the  lessee  from  selling  or  assigning  the  lease, 
nor  prohibit  the  lessor  and  lessee,  by  uniting 
therein,  from  conveying  both  the  fee  and 
the  leasehold  interest,  is  not  within  the  stat- 
ute (g  1930,  Code)  prohibiting  perpetuities. 
Todhunter  v.  Des  Moines,  Indiaiwla  and 
Missouri  R.  R.  Co.,  58  la.,  305,  1883;  7 
Amer.  &  Eng.  E.  R.  Cases,  67. 


58.  Statute ;  Massachusetts.  The  statute 
of  Massachusetts,  in  relation  to  leasing  of 
railways,  construed.  St.  1873,  ch.  180. 
Peters  v.  Boston  and  Maine  B.  B.  Co.,  114 
Mass.,  137.    1873. 

59.  Stockholder's  rights.  The  fact  that 
the  same  persons  were  directors  of  the  leas- 
ing and  leased  railroad,  although  it  might 
entitle  either  corporation  to  do  so,  did  not 
justify  one  or  more  stockholders  in  bringing 
an  action  to  have  the  contract  declared  void. 
Wallace  v.  Long  Island  B.  B.  Co.,  13  Hun 
(N.  Y.),  460.     1877. 

60.  —  Where  the  language  of  the  statute 
is  that  no  lease  of  one  railroad  by  another 
shall  be  perfected  "until  a  meeting  of  the 
stockholders  of  each  of  said  companies  shall 
have  been  called  by  the  directors  thereof,  at 
such  time  and  place,  and  in  such  manner, 
as  they  shall  designate,  and  the  holders  of  at 
least  two-thirds  of  the  stock  of  such  com- 
pany represented  at  such  meeting,  either  in 
person  or  by  proxy,  voting  thereat,  shall 
have  assented  thereto,"  the  stockholders' 
meeting,  and  the  vote  in  such  meeting  upon 
the  (Question  of  assenting  to  the  proposed 
lease,  are  matters  of  substfince,  and  not  of 
mere  form;  and  their  assent,  individually 
obtained  outside  of  such  meeting,  and  in 
the  absence  of  deliberation,  would  bind  no 
one.  Peters  v.  Lincoln  and  Northwestern 
B.  B.  Co.,  13  Federal  Reporter,  513;  3  Mc- 
Crary  (U.  S.  C.  C),  275.     1881. 

61.  —  If  a  railroad  company,  without  any 
authority  so  to  do,  leases  its  road  to  another 
company,  the  lessee  will  only  be  regarded  as 
the  servant  of  the  company  owning  the 
road,  and  such  company  will  not  be,  by  the 
act  of  leasing,  discharged  from  its  contracts 
or  released  from  any  of  its  liabilities ;  and  a 
subscriber  to  the  stock  of  the  company  own- 
ing the  road,  when  he  has  paid  his  subscrip- 
tion and  i-eceived  his  certificate  of  stock, 
will  have  equitable  rights  to  be  protected  by 
the  courts,  and  may  prevent  gross  misman- 
agement of  the  property  and  misapplication 
of  the  funds  of  the  corporation;  but  the 
mere  fact  of  leasing,  and  probable  or  even 
certain  loss  in  the  earnings  of  the  company, 
will  constitute  no  defense  to  the  payment 
of  the  subscription.  Ottawa,  Oswego  and 
Fox  Biver  Valley  B.  B.  Co.  v.  Black,  79  111., 
263.    1875. 
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62.  Subletting.  A  lease  of  parcels  of  land 
abutting  on  public  streets  contained  no  re- 
strictions as  to  the  use  of  the  leased  prem- 
ises by  the  lessees,  or  as  to  their  authority 
with  reference  thereto,  except  a  covenant 
not  to  sublet  the  premises  or  any  part 
thereof,  without  the  written  consent  of  the 
lessors,  a  right  to  re-enter  being  reserved  in 
case  of  breach.  Held,  that  the  fact  that,  with- 
out objection  from  the  lessees,  and  by  their 
tacit  permission,  a  railroad  company  is  per- 
mitted to  lay  tracks  and  run  trains  over  the 
adjacent  half  of  the  streets  upon  which  the 
leased  premises  abut,  and  that  it  is  expressly 
permitted  by  the  lessees  to  lay  tracks  and  run 
trains  across  the  leased  premises  (outside  of 
the  streets),  partly  for  the  accommodation  of 
the  lessees,  is,  without  something  more,  evi- 
dence of  a  license  only,  and  not  of  a  sub- 
letting. It  does  not  entitle  the  lessors  to  re- 
enter under  their  lease.  Pence  v.  St.  Paul, 
Minneapolis  and  Manitoba  Ry  Co.,  28 
Minn.,  488.     1881. 

68.  Telegraph  lines.  As  the  directors  of 
a  corporation  are  its  agents,  and  represent 
stockholders,  who  are  often  practically 
voiceless  in  behalf  of  their  own  interests, 
they  are  held  to  the  exercise  of  the  utmost 
good  faith  in  the  administration  of  their 
trust ;  and  where  a  statute  authorizes  a  tele- 
graph company  to  lease  or  sell  its  franchises 
and  property  to  any  other  telegraph  com- 
pany, provided  the  lease  or  transfer  be  ap- 
proved by  a  three-fifths  vote  of  its  board  of 
directors,  and  also  by  consent  in  writing,  or 
by  a  vote  at  a  general  meeting,  of  three- 
fifths  in  interest  of  the  stockholders,  a  lease 
of  the  property  and  franchises  of  a  telegraph 
company  is  voidable  at  the  election  of  the 
lessor,  if  at  the  time  the  lease  was  made  a 
majority  of  the  board  of  the  directors  of  the 
lessor  were  directors  of  the  lessee  also,  and 
the  lessee  owned  nearly  two-flfths  of  the 
stock  of  the  lessor.  Bill  v.  Western  Union 
Telegraph  Co.,  16  Federal  Reporter,  14. 
1883. 

64,  Trade  flxturos.  The  rails  and  depot 
buildings  of  a  railway  may  be  regarded  as 
trade  fixtures  under  certain  circumstances. 
Northern  Central  Ky  Co.  v.  Canton  Co.,  80 
Md.,  347.     1868. 

65.  Two  coinpanioB  owning  Joint  lines. 
The   Brighton   Company    and   the   South- 


Western  Company  became  jointly  entitled 
to  a  line  of  railway,  under  an  act  of  parlia- 
ment made  in  1847,  by  which  this  joint  line 
was  placed  under  the  management  of  a  joint 
committee.  By  this  act  it  was  provided 
that  each  of  the  two  companies  might  use 
the  joint  line  for  all  purposes  necessary  for 
its  \rafiic.  The  South-Western  Company 
afterwards,  without  parliamentary  author- 
ity, entered  into  agreements  with  the  Ports- 
mouth Company,  by  which  the  South- 
western Company  was  to  have  the  exclusive 
use  of  the  line  of  the  Portsmouth  Company, 
paying  18,000/.  a  year.  Held,  that  the  act 
of  1847  did  not  create  a  joint  tenancy  caiTy- 
ing  with  it  the  right  of  using  for  every  kind 
of  traffic  a  station  appurtenant  to  the  joint 
line,  and  that  the  South- Western  Company 
had  no  right  to  use  it  except  for  what  was 
properly  traffic  of  that  company.  Held, 
also,  that  the  agreements  between  the  South- 
western Company  and  the  Portsmouth 
Company  were  ultra  vires  and  illegal,  and 
that  the  conveyance  of  passengers  and  goods 
under  them  did  not  constitute  traffic  which 
could  be  considered  traffic  of  the  South- 
western Company  within  the  meaning  of 
the  act  of  1847.  Held,  therefore,  that  the 
Brighton  Company  was  entitled  to  an  in- 
junction restraining  the  South-Western 
Company  from  using  tlie  joint  station  for 
the  purposes  of  any  traffic  destined  for  or 
coming  from  the  Portsmouth  Railway  or 
any  part  thereof.  London,  Brighton  and 
South  Coast  Ry  Co.  v.  London  and  South- 
western li'y  Co.,  4  De  Gex  &  Jones,  362;  61 
Eng.  Ch.,863.     1859. 

68.  Ultra  vires.  A  lease  by  a  railway 
company  of  all  its  road,  rolling  stock  and 
franchises,  for  which  no  authority  is  given 
in  its  charter,  is  ultra  vires  and  void.  The 
ordinai*y  clause  in  the  charter  authorizing 
such  a  company  to  contract  with  other 
transportation  companies  for  the  mutual 
transfer  of  goods  and  passengers  over  each 
other's  roads  confers  no  authority  to  lease 
its  road  and  franchises.  Tliomas  v.  Bail- 
road  Co.,  101  U.  8.,  71.    1879. 

67.  —  The  franchises  and  powers  of  a 
railway  company  are  in  a  large  measure  de- 
signed to  be  exercised  for  the  public  good. 
A  contract  by  which  the  company  renders 
itself  incapable  of  performing  its  duties  to 
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the  public,  or  attempts  to  absolve  itself  from 
its  obligation  without  the  consent  of  the 
state,  violates  its  charter  and  is  forbidden  by- 
public  policy.    It  is,  therefore,  void.    lb, 

68.  —  The  fact  that  the  legislature,  after 
such  a  lease  was  made,  passes  a  statute  for- 
bidding 'the  directors  of  the  company,  its 
lessees  or  agents,  from  collecting  more  than 
a  fixed  amount  of  compensation  for  carry- 
ing passengers  and  freight,  is  not  a  ratifica- 
tion of  the  lease  or  an  acknowledgment  of 
its  validity.    lb. 

69.  —  If  a  lease  is  void  for  want  of  power 
to  make  it,  the  lessor  cannot  validate  it  by 
accepting  rent.  Ogdensburgh  and  Lake 
Champlain  B.  B.  Co.  v.  Vt.  and  Canada  B. 
B.  Co.,  4  Hun  (N.  Y.),  268.     1875. 

70.  —  Under  §  153,  p.  304,  Statutes  of  Ne- 
braska, a  railroad  company  in  that  state 
cannot  make  a  valid  lease  of  its  property 
and  franchises  for  the  term  of  its  charter, 
without  the  same  being  ratified  by  its  stock- 
holders ;  but  when  the  same  have  been  used 
for  a  time  under  such  void  agreement,  the 
company,  or  those  representing  it,  may  re- 
cover a  just  compensation  for  the  use  of 
such  property  during  the  time  it  is  so  used. 
Farmers'  Loan  and  Tnist  Co.  v.  St.  Joseph 
and  Denver  City  B.  B.  Co.,  3  Federal  Ee- 
porter,  117;  1  MoCrary  (U.  S.  C.  C),  247. 
1880, 

71.  —  An  act  of  parliament  empowered 
one  railway  company  to  grant,  and  another 
company  to  accept,  a  lease  of  a  railway  upon 
such  terms  as  should  be  agreed  upon,  pro- 
vided that  the  power  to  lease  should  not 
arise  till  the  board  of  trade  had  certified 
that  it  had  been  proved  to  their  satisfaction 
that  half  tlie  capital  of  the  leasing  company 
had  been  raised  and  applied  for  the  purpose 
of  their  acts ;  and  it  was  also  provided  that 
no  lease  should  be  of  any  effect  unless  pre- 
viously sanctioned  by  three-fifths  of  the 
shareholders  of  each  company  voting  at  a 
special  meeting.  Held,  that  no  lease,  or 
binding  agreement  for  a  lease,  could  be  made 
before  the  certificate  had  been  obtained. 
I^ent  Coast  B'y  Co.  v.  London,  Chatham 
and  Dover  By  Co.,  Law  Reports,  3  Chancery 
Appeal  Cases,  656.     1868. 

72.  —  Lease  of  Lafayette,  Muncie  and 
Bloomington  R'y  construed,  and  held,  that 
the  agreement  was    ultra  vires  and  void. 


Commissioners  of  Tippecanoe  County  v. 
Lafayette,  Muncie  and  Bloomington  B.  B. 
Co.,  50  Ind.,  85,  1875;  8  Amer.  R'y  Rep., 
334. 

73.  Working  agreement ;  injanction.  In 
1848  the  East  Lincolnshire  R'y  Co.  agreed 
with  the  defendant  that  a  station  on  the  de- 
fendant's line  should  be  used  equally  by  both 
companies,  but  should  be  subject  to  the  by- 
laws of  the  defendant,  and  that  a  committee 
of  three  from  each  board  should  be  appointed 
to  arrange  the  working  of  the  traffic,  etc. ; 
that  the  cost  and  maintenance  of  the  station 
and  the  working  should  be  borne  by  the 
two  companies  equally ;  that  the  defendant 
should  afford  to  the  East  Lincolnshire  R'y 
Co.  facilities  for  access  to  the  Great  Grimsby  . 
docks,  and  that  the  East  Lincolnshire  R'y 
Co.  should  give  up  a  piece  of  land  to  the  de- 
fendant; that  the  defendant  should  have  the 
right  of  running  with  its  engines,  etc.,  on 
the  East  Lincolnshire  line  between  Great 
Grimsby  and  Louth,  and  that  the  East  Lin- 
colnshire R'y  Co.  should  have  the  same  right 
over,  the  defendant's^  line  between  Great 
Grimsby  and  New  Holland,  paying  in  either 
case  66Z.  per  cent,  of  the  gross  receipts  to  the 
company  whose  line  was  used;  and  that 
each  company  should  provide  station  accom- 
modation for  tlie  other  at  New  Holland  and 
Louth  respectively  for  three  years  as.therein 
mentioned.  The  said  East  Lincolnshire  line 
of  railway  became  vested  in  the  plaintiffs  as 
lessees  thereof  for  nine  hundred  and  ninety- 
nine  years.  Disputes  arose  between  the 
companies,  which  ended  in  the  defendant 
preventing  the  plaintiff  from  running  its  en- 
gines, etc.,  on  the  line  between  Great  Grims- 
by and  New  Holland,  and  giving  it  a  formal 
notice  to  determine  the  agreement.  On  mo- 
tion, an  injunction  was  granted  to  restrain 
the  defendant  from  obstructing  the  plaintiff 
running  its  engines,  etc.,  over  that  part  of 
the  defendant's  line  mentioned  in  the  agree-  i 
ment.  Held,  that  the  agreement  was  per- 
manent, and  could  not  be  determined  without 
the  consent  of  both  parties,  and  was  not  a 
mere  license  revocable  at  the  will  of  either. 
Held,  that  an  agreement  to  grant  an  ease- 
ment of  this  nature  to  a  corporate  body  need 
not  be  by  deeds,  and  might  be  permanent, 
although  it  was  to  the  company  only,  and 
not   to   the   company  and   its   successors. 
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Great  Northern  S'y  Co.  v.  Manchester  B'y 
Go.,  10  Eng.  Law  &  Equity,  11;  16  Jurist, 
146.    1851. 


LESSEES. 

See  Injuries  to  Dohubtic  Akiuals;  Lbase. 


lEYEE. 

1.  Use  by  railway ;  injunction.  Where  a 
suit  for  injunction  turns  wholly  upon  the 
validity  of  an  act  of  the  legislature  granting 
the  defendant  the  exclusive  right  to  the  use 
of  certain  propertj',  to  aid  in  the  construc- 
tion and  operation  of  its  railway,  which  is 
claimed  by  the  plaintiflE  as  a  public  levee  or 
landing,  and  the  use  of  such  property,  in  a 
way  not  materially  in  conflict  with  any  use 
to  which  it  is  being  put,  is  of  great  advan- 
tage to  the  defendant,  an  injunction  restrain- 
ing it  from  such  use  will  be  modified  accoi'd- 
ingly ;  and,  in  the  consideration  of  the  mat- 
ter, weight  will  be  given  to  the  presumption 
that  an  act  of  the  legislature  is  valid,  and 
that  the  defendant  is  engaged  in  a  public  en- 
terprise in  which  the  public  is  interested. 
Portland  v.  Oregonian  By  Co.,  6  Federal 
Reporter,  331.     1881, 


LIABILITY   LIMITED    BY   CONTRACT. 

See  Cabbuos  op  Live  Stock;   Cakbiaoe   of  Mer- 
chandise; Ihjubies  to  Employes;   Injuries  to 

PASSBNaEItS. 


LIBEL. 


1.  Corporations.  An  express  company  is 
not  liable  for  damages  occasioned  by  a  libel- 
ous letter  written  by  its  local  agent  at  a  town 
to  a  consignor,  who  wrote  referring  his  con- 
signee's letter  of  complaint  to  the  company's 
higher  officials,  in  whose  possession  the 
agent  saw  the  letters.  Southern  Express  Co. 
V.  Fitzner,  59  Miss.,  581.     1882. 

2,  Railway  company.  A  railway  com- 
pany was  held  liable  for  the  publication  of  a 
hand-bill,  in  which  it  was  stated  that  the 
plaintiff  had  been  dismissed  from  the  com- 
pany's service  for  dishonesty.  The  publi- 
cation was  made  by  the  general  manager  of 
the  company.     Tench  v.  Great  Western  R'y 


Co.,  82  Upper  Canada  (Queen's  Bench),  452, 
1872;  Same  v.  Same,  83  ib.,  8,  1878. 

8.  —  A  count  against  a  railway  company, 
being  a  corporation  aggregate,  for  a  mali- 
cious libel  is  good  on  demurrer ;  for  such 
corporation  may  well,  in  its  corporate  capac- 
ity, cause  the  publication  of  a  defamatory 
statement  under  such  circumstances  as 
would  imply  malice  in  law  sufficient  to  sup- 
port the  action.  Whitfield  v.  South  Eastern 
Ky  Co.,  Ellis,  Blackburn  &  Ellis,  115;  96  E. 
C.  L.,  118.    1858. 


LICENSE. 

See  Euinent  Douain. 

1.  To  build  railway.  The  owner  of  land 
gave  permission  through  her  agent  to  a  rail- 
way company  to  build  its  road  over  her 
land,  but  with  the  understanding  that  it 
should  not  thereby  acquire  any  rights  to  the 
soil.  Held,  that  the  permission  was  not  re- 
voked or  changed  by  the  fact  that  the  agent, 
from  time  to  time  thereafter,  claimed  that 
the  company  was  trespassing.  karUm  v, 
Marquettie,  Houghton  v.  Ontonagon  B.  B. 
Co.,  41  Mich.,  836.  1879.  Permission  to 
constract  a  railway  over  one's  land  implies 
authority  to  use  it  afterwards.    Ib. 

2.  —  It  seems  that  a  parol  license,  given 
by  a  land  owner  to  a  railway  company  to 
occupy  the  land  for  its  road,  followed  by 
the  expenditure  of  money  in  the  construc- 
tion of  the  road,  is  not  irrevocable;  it  simply 
justifies  the  entry,  and  is  revocable  at  the 
pleasure  of  the  plaintiff.  Murdoch  v.  Pros- 
pect Park  and  Coney  Island  R.  B.  Co.,  78 
N.  Y.,  579,  1878;  reversing  Same  v.  Sarm, 
10  Hun  (N.  Y.),  598,  1877. 

8.  —  mortgage.  Prior  to  default  in  the 
payment  of  a  debt  secured  by  a  mortgage, 
the  mortgagee  has  no  right  to  forbid  the 
mortgagor  or  his  licensee  from  doing  any 
work  on  the  mortgaged  premises  which  will 
not  impair  their  value  as  security.  But 
after  default  he  may,  and,  under  some  cir- 
cumstances, equity  requires  that  he  shall, 
interfere.  Thus,  if  he  knows  that  a  railway 
company  is  building  its  road  across  the 
premises,  under  a  parol  license,  or  an  un- 
recorded deed,  given  by  the  mortgagor  prior 
to  the  default,  it  is  his  duty  to  notify  the 
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company  of  his  rights  and  to  forbid  the 
further  prosecution  of  the  work.  If  he  faUs 
to  do  ihis,  and  the  company  afterward 
makes  expenditures  upon  the  work,  the 
license  of  the  mortgagor  will  be  held  to  be 
his  license  also.  Masterson  v.  West  End 
Narrow  Gauge  B.  M.  Co.,  73  Mo.,  842,  1880; 
4  Amer.  &  Eng.  R.  R.  Cases,  439. 

4.  —  A  railway  company,  under  an  un- 
recorded license  from  the  owner,  surveyed, 
located  and  partly  graded  its  road  across  a 
tract  of  land,  and  then  suspended  work. 
The  owner  afterward  executed  a  mortgage, 
'  which  covered  the  strip  appropriated  by  the 
company,  to  a  person  ^Vho  had  no  actual 
notice  of  the  company's  rights  or  of  the 
work  done.  Held,  that  he  was  not  bound 
by  the  license,    lb. 

6.  Ejectment.  Where  the  owner  of  land 
has  knowledge  that  a  railway  company  has 
taken  possession  of  his  land,  and  makes  no 
objection,  but  permits  the  company  to  build 
its  line  and  operate  its  trains  over  the  land, 
and  exercises  all  the  rights  appertaining  to 
a  right  of  way  for  public  uses  for  a  period 
of  ten  or  twelve  years,  he  or  his  grantee 
cannot  be  permitted  to  eject  the  company 
from  the  land.  '  Pryzbyliiwicz  v.  Missouri 
River  R.  E.  Co.,  17  Federal  Reporter,  493. 
1881. 

6.  Use  of  railway ;  city  ordinance.  An 
ordinance  requiring  the  stationing  of  flag- 
men and  erection  of  bell  towers  at  street 
crossings  of  railroads  has  reference  to  the 
duty  required  of  the  owners  or  lessees  of  the 
railroad  tracks;  and  a  failure  to  comply 
with  this  ordinance  cannot  be  made  the 
basis  of  a  liability  against  a  railroad  com- 
pany not  owning  or  leasing  the  track,  nor 
having  any  control  over  the  same,  but  hav- 
ing only  a  license  from  the  owner  of  the 
track  to  run  its  cars  thereon  under  certain 
regulations.  Luke  Shore  and  Michigan 
Southern  B'y  Co.  v.  Kaste,  11  Bradwell  (111.), 
536.    1883. 


LIEN. 


6ee  Qarnishuent;  Injunction;  Judquent;  Mechan- 
ic's Lien;  Vendor  and  Vendee, 

1.  Contract.    A  railway  company  eintered 
into  an  agreement  with  A.  for  the  delivery 
to  it,  during  a  certain  period,  of  a  certain 
Vol.  11  —  64 


quantity  of  coals,  to  be  carried  by  it  for 
hire,  to  be  paiid  by  A.,  and  in  A.'s  cars,  the 
company  to  have  the  right  to  detain  any 
cars  of  A.  on  certain  defaults  on  his  part. 
In  order  to  complete  this  agreement,  A, 
agreed  with  B.  to  supply  a  portion  of ,  the 
quantity  of  coals  to  be  sent  on  to  the  line  in 
cars,  w'hich  had  been  hired  for  a  term  from 

A.  by  B.,  but  now  relet  for  hire  by  him  to 
A.,  for  this  purpose.  A.  having  made  de- 
fault, the  company  seized  and  detained  the 
cars  then  on  the  line,  as  being  A.'s,  but  they 
were,  in  fact,  cars  sent  on  by  B.,  under  his 
agreement  with  A.  Held,  that  the  company 
could  not  retain  them.  North  ih  Great 
Northern  R'y  Co.,  95  E.  C.  L.,  936;  6  Jurist 
(N.  S.),  9a     1859. 

2.  Freight  charges.  A  common  carrier, 
by  the  delivery  of  merchandise  intrusted  to 
it  for  transportation,  loses  its  lien  for  charges 
thereon.    Beineman  &  Co.  v.  C,  C.  and  B. 

B.  B.  Co.,  51  la.,  338.     1879. 

3.  —  When  goods  are  sent,  not  accordinjg 
to  the  contract  with  the  owner,  but  by  some 
other  route,  there  is  no  lien  for  freight 
money ;  and  if  the  goods  are  withheld,  under 
a  claim  of  lien,  an  action  for  trover  will  lie 
for  their  value.  Marsh  v.  Union  Paeijie  B'y 
Co.,  9  Federal  Reporter,  873;  3  McCrary  (U. 
S.  C.  C),  236, 1883;  6  Amer.  &  Eng.  R.  R. 
Cases,  359. 

4.  —  Where  goods  are  shipped  by  rail,  the 
railway  company,  having  obtained  posses- 
sion lawfully,  will  have  the  right  to  hold 
them  until  the  freight  actually  due  is  paid 
or  tendered,  and  a  demand  is  made.  If  too 
much  freight  is  charged,  the  owner  should 
tender  the  proper  amount  before  bringing 
replevin.  The  tender  is  too  late  after  the 
suit  is  commenced.  Ohio  and  Mississippi 
B'y  Co.  V.  Noe,  77  111.,  513.    1875. 

S. ,— -  implied  promise  to  pay  cliarges.  A 
carrier,  having  a  lien  for  freight  charges 
upon  an  entire  cargo  of  coal,  delivered  a 
portion  of  it,  on  the  order  of  the  consignee, 
to  a  person  who  had  purchased  the  whote 
cargo  from  the  consignee.  Subsequently, 
the  carrier,  on  the  arrival  of  the  rettiainder 
of  the  coal,  notified  the  purchaser  that  he 
claimed  a  lien  on  the  remainder  for  the 
freight  of  the  entire  cargo,  and  ordered  him 
not  to  disturb  or  unload  it.  The  purchaser, 
without  right,  appropriated  the  remainder 
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of  the  coal  to  his  own  use.  Held,  that  the 
fact  of  such  taking  did  not,  of  itself,  as  mat- 
ter of  law,  import  a  promise  on  the  part, of 
the  purchaser  to  pay  to  the  carrier  the 
freight  of  the  entire  cargo.  New  York  and 
New  England  R,  R.  Co.  v.  Sanders,  184 
Hass.,  58.    188a 

6.  —  on  part  of  groods.  A  carrier  of  goods 
consigned  to  one  person  under  one  contract 
has  a  lien  upon  the  whole  for  the  legal  charges 
on  every  part ;  and  a  delivery  of  part  of  the 
goods  to  the  consignee  does  not  discharge  or 
waive  that  lien  upon  the  remainder,  without 
proof  of  an  intention  so  to  do,  even  as 
against  the  right  of  the  consignor  to  stop  in 
transitu  the  goods  not  delivered.  Potts  v. 
New  York  and  New  England  R.  R.  Co.,  181 
Mass.,  45S,  1881;  8  Amer.  &  Eng.  R.  R. 
Cases,  424.  See,  also,  Chicago  and  South- 
western R.  R.  Co.  V,  Northwestern  Union 
Packet  Co.,  88  la.,  877.    1874. 

7.  —  release.  A  railway  company  delivered 
to  E.  certain  goods  which  were  consigned 
to  him,  and  received  from  him  the  freight 
therefor,  The  goods  were  received  in  good 
faith  by  E.,  who  had  ordered  them  from  the 
consignors.  It  appeared  that  they  were  sent 
to  E.,  subject  to  the  order  of  R.,  who  de- 
manded them  of  the  company.  The  com- 
pany then  brought  replevin.  Held,  that  by 
surrendering  the  goods  to  E.,  the  lien  of  the 
company  was  released,  and  they  could  not 
resume  possession  of  the  property,  and  that 
the  action  of  replevin  could  not  be  main- 
tained. LaJce  Shore  and  Michigan  Southern 
R'y  Co.  V.  Ellsey,  ^85  Pa.  St.,  283,  1877;  18 
Amer.  R'yRep.,418. 

8.  —  rules  of  carrier.  When  the  law 
gives  no  lien  neither  party  can  create  one 
without  the  consent  or  agreement  of  the 
other.  Hence  the  consignee  of  goods  shipped 
by  rail  is  not  bound  by  published  rules  and 
regulations  of  the  railway  company  provid- 
ing for  a  lien  for  demurrage,  without  his  or 
the  consignor's  assent  thereto  when  the  con- 
tract for  shipping  the  goods  was  made. 
Even  a  knowledge  of  such  rules,  without 
assent  thereto,  wjU  not  affect  the  shipper  or 
consignee.  Chicago  and  Northwestern  R'y 
Co.. v..  Jenkins,  108  111.,  588,  1882;  9  Amer.  & 
Eng.  R.  R.  Cases,  113. 

».  Goods  stored  with  a  warehouseman. 
Where  a  coDsignee  is  in  default  in  not  re- 


ceiving goods,  and  in  consequence  the  right 
is  conferred  upon  the  carrier  to  warehouse 
them,  if  the  latter  deposits  them  with  a  store- 
keeper, subject  to  his  lien  for  freight,  he  doe» 
not  thereby  forfeit  his  lien.  In  such  case 
the  keeper  acts  under  the  authority  of  the 
carrier,  and  the  possession  of  the  former  may 
be  regarded  as  that  of  the  latter  for  the  pur- 
pose of  preserving  his  lien.  Western  Tranii- 
portation  Co.  v.  Barber,  58  N.  Y.,  544.  1874. 
10.  Statutory  Hen ;  personal  injury 
cases.  Section  1309  of  the  Code,  making 
judgments  for  personal  injuries  prior  to  the 
liens  of  mortgages  and  trust  deeds,  cannot 
be  extended  to  embrace  claims  for  such  in- 
juries, even  though  actions  therefor  be  pend- 
ing, and  the  purchaser  of  a  railroad  takes  it 
free  from  such  claims,  unless  the  same  have 
been  prosecuted  to  judgment.  Burlington, 
Cedar  Rapids  and  Northern  R'y  Co.  v, 
Verry,  48  la.,  458, 1878;  White  v.  Keokuk  am} 
Des  Moines  R.  R.  Co.,  52  ib.,  97,  1879. 


LIGHTING  OF  RAILWAYS. 

1.  In  cities  and  towns;  constitutional 
law.  Ch.  82  of  the  Municipal  Code  of  1869, 
which  authorizes  city  and  village  councils, 
by  ordinance,  to  require  the  lighting  of  rail- 
ways to  be  done  by  the  owners  of  the  rail- 
ways, and  on  their  failure  to  comply  with  such 
ordinance,  authorizes  the  council  to  procure 
such  lighting  done  at  the  expense  of  such 
owners,  is  not  in  conflict  with  the  constitu- 
tion of  state.  When,  pn  default  of  the  rail- 
way company,  such  lighting  within  such 
city  or  town  is  procured  to  be  done  by  tlie 
council,  the  expense  of  such  lighting  may, 
by  the  council,  be  assessed  or  declared  a  lien 
upon  any  of  the  real  estate  of  the  railway 
company  within  the  municipality.  Cineirir 
nati,  Hamilton  and  Dayton  R.  R.  Co,  v. 
Sullivan,  82  Ohio  St.,  152.    1877. 


LIMITATION  OF  LIABILITY. 

[See  the  varloua  other  heads  of  this  digest,] 

1.  Notice.  A  distinction  exists  between 
the  effect  of  those  notices  by  a  carrier  by 
which  it  ia  sought  to  discharge  him  from 
duties  which  the  law  has  annexed  to  hi» 
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employment,  and  those  designed  simply  tp 
insure  good  faith  and  fair  dealing  on  the 
part  of  his  employer.  In  the  former,  notice 
without  assent  to  the  attempted  restriction 
is  ineffectual,  while  in  the  latter,  actual  no- 
tice alone  will  be  sufficient.  Oppenheimer  v. 
UnUed States  Eafpress  Co.,  69  111.,  63.  1873. 
2.  Talidity  of  contract.  It  is  now  the 
admitted  doctrine  in  America  (as  it  has  been 
settled  beyond  a  reasonable  doubt  in  Eng- 
land) that  it  is  competent  for  a  common  car- 
rier to  hmit  his  common  law  liability  by 
express  contract.  Mobile  and  Ohio  B.  R.  Co. 
V.  Weiner,  49  Miss.,  735.    1874. 


liailTATIONS. 

See  Eminent  Domain;  Febbies;  Indictment:  Injunc- 
tion; Mobtgage;  Sdbsobiptions  by  Individuals; 
Watercocbses. 

1.  Abatement  of  action.  Under  Code  of 
1871,  §  3163,  a  suit  that  has  been  brought 
and  abated  for  any  matter  of  form,  or  where 
the  plajntiflf  has  recovered  a  judgment  which 
has  been  reversed  on  appeal,  one  year  is 
allowed  within  which  to  bring  another  suit. 
Memphis  and  Charleston  B.  B.  Co.  v.  Orr, 
53  Miss.,  541.    1876. 

2.  Adverse  possession.  If  a  railway  com- 
pany in  possession  of  a  railway  and  its  ap- 
pendages, under  a  deed  which  gives  color  of 
title,  acquired  in  good  faith,  pays  all  taxes 
legally  assessed  thereon  for  seven  successive 
years  preceding  the  commencement  of  a 
suit  in  equity  to  divest  its  title  to  land  occu- 
pied by  it  as  •a,  right  of  way,  this  will  be  a 
complete  defense.  Lake  Shore  and  Michigan 
Southern  Ry  Co.  v.  Pittsburgh,  Ft.  Wayne 
and  Chicago  B'y  Co.,  71  111.,  88.    1873. 

8.  —  Even  if  a  deed  is  made  from  a  mere 
volunteer,  without  title,  it  will  still  be  good 
color  of  title  under  the  limitation  laws,  and 
the  presumption,  in  the  absence  of  proof  to 
the  contrary,  is  that,  it  was  acquired  in  good 
faith.    lb. 

i.  —  Occupancy  by  permission  does  not 
constitute  adverse  possession.  Borden  v. 
South  Side  B.  R.  Co.  of  Long  Island,  5  Hun 
(N.Y.),  184.    1875. 

6.  —  Where  the  user  has  been  exercised 
by  force,  or  by  permission,  or  in  the  face  of 


protests  and  in  defiance  of  resistance,  a 
grant  will  not  be  presumed.  Lehigh  Valley 
B.  B.  Co.  V.  McFarlan,  30  N.  J.  Eq.,  180. 
1878. 

6.  —  footway  over  railway  track.  A  rail- 
way corporation  has  no  power  or  right  to 
grant  an  easement  of  a  footway,  for  persons, 
to  walk  along  or  by  the  side  of  its  tracks:^ 
There  can  be  no  prescriptive  right  or  pre-- 
sumption  of  such  a  grant,  though  the  ap-- 
pellants  and  others,  owning  houses  along  the- 
line  of  the  appellee's  railway  for  twenty-five 
years,  had  used  a  private  footway,  for  some- 
considerable  distance  over  the  lands  of  tbe- 
appellee,  alongside  of,  or  between  the  tracks, 
of,  the  road,  from  the  houses  to  a  public- 
highway.  Sapp  V.  Northern  Central  B'yi 
Co.,  51  Md.,  115.    1878. 

7.  Amendment  of  pleadings.  When  A 
declaration  is  amended,  the  amendment  re- 
lates back  to  the  date  of  the  filing  of  the 
original  declaration,  and  if  it  be  not  barred 
by  the  statute  of  limitations  the  amendment 
will  not  be  barred.  South  Carolina  B.  B, 
Co.  V.  Nix,  68  Ga.,  573.     1883. 

8.  — •  In  an  action  uppn  a  penal  statute  for 
an  overcharge  more  than  a  year  after  the 
cause  of  action  accrued,  the  plaintiff,  on  a 
demurrer  to  his  declaration  being  sustained, 
asked  and  obtained  leave  of  the  court  to 
amend  his  declaration,  against  the  objections 
of  the  defendant,  and  the  declaration  was 
amended,  and  thereupon  the  defendant  ten- 
dered to  the  court  a  plea,  in  substance,  that 
the  plaintiff  ought  not  to  have  and  maintain 
his  action,  because  it  did  not  accrue  within 
one  year  before  he  filed  his  amended  declara- 
tion. Held,  that  the  statute  of  limitations  only 
ran  up  to  the  commencement  of  the  suit,  and 
not  to  the  date  of  the  amendment.  Hart  v. 
Baltimore a:ndO.  B.  B.  Co.,  6  W.V.,  836.  1878 

9.  —  Where  an  original  declaration  de- 
clared' only  upon  the  common  law  liability 
of  a  carrier  for  refusing  to  receive  grain 
when  tendered  for  transportation,  and  after- 
wards, under  leave  of  court,  additional 
counts  were  filed  for  not  carrying  the  grain 
after  its  acceptance,  and  the  defendant 
pleaded  the  statute  of  limitations,  it  was 
held  that  the  defendant  had  the  right  to  file 
such  plea,  and  that  it  was  error  to  sustain  a 
demurrer  to  the  plea,  the  additional  counts 
introducing  an  entirely  different  cause   of 
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action,    Phelps  v.  Illinois  Central  B.  R.  Co., 
94  111,,  548,     1880, 

10.  —  For  some  purposes  an  amendment 
relates  back  to  the  issuance  of  the  original 
summons ;  but  this  doctrine  of  relation  is  a 
mere  fiction  of  law,  and  cannot  be  applied  so 
as  to  affect  the  rights  of  others  or  defeat  the 
defense  of  the  statute  of  limitations  when 
complete.  The  amendment  in  this  case  was 
a  substitution  of  F,  as  administratrix,  in  lieu 
of  F,  as  widow,  Flatleiy  v.  Memphis  and 
Charleston  B.  B,  Co.,  9  Heiskell  (Tenn,),  330, 
1873. 

11.  —  The  fact  that  the  amended  declara- 
tipn  had  an  additional  averment  that  the 
death  of  the  intestate  was  caused  "  by  the  em- 
ployment by  the  defendant,  withoiit  proper 
care,  of  unskilful  agents,"  does  not  change 
the  cause  of  action.  It  was  only  a  state- 
ment of  an  additional  means  by  which  the 
same  wrongful  act  was  accomplished, 
Nashville,  Chattanooga,  etc.,  B'y  Co.  v.  Fos- 
ter, 10  Lea  (Tenn,),  351,  1883;  11  Amer,  & 
Eng,  E,  R.  Cases,  180, 

12.  —  A  declaration  charging  a  railway 
company,  as  a  common  carrier,  for  loss  of 
goods  shipped  over  its  line  and  destroyed  by 
fire  while  in  its  depot  awaiting  delivery  to  a 
connecting  line,  cannot  be  amended,  after 
the  cause  of  action  has  become  ban'ed  by 
the  statute  of  limitations,  so  as  to  charge 
the  company  for  negligence  as  warehouse- 
men. People  V.  Judge  of  Kalamazoo  Cir- 
cuit, 85  Mich.,  237,  1876;  15  Amer,  E'y 
Rep.,  849, 

18,  —  The  original  complaint  alleged  that, 
by  reason  of  injuries  inflicted  upon  the  plaint- 
iff's son,  the  plaintiff  had  been  compelled  to 
pay  certain  sums  of  money  for  surgical  atten- 
tion, amounting  in  the  aggregate  to  |869, 
The  complaint,  more  than  four  years  after 
the  cause  of  action  accrued,  was  amended  so 
as  to  allege  that  the  plaintiff  paid  a  portion 
of  the  said  amount  and  incurred  liability  for 
the  balance  prior  to  the  beginning  of  the 
suit.  Held,  the  cause  of  action  to  recover 
the  sum  for  which  the  plaintiff  had  become 
liable,  but  which  he  had  not  paid,  was 
barred  by  the  statute  of  limitations.  Meeks 
V.  Southern  Pacific  B.  B.  Co.,  61  Cal.,  149. 
1883. 

14,  —  Where  a  count  in  trover,  and  an- 
other in  trespass  vi  et  armis,  were  added  by 


way  of  amendment  to  an  action  on  the  case 
against  a  common  carrier  for  negligeu6e  in 
the  performance  of  his  duty  as  such  carrier, 
and  more  than  four  years  had  elapsed  from 
the  conversion  before  the  filing  of  the 
amendment,  the  plea  of  the  statute  of  lim- 
itations is  a  good  plea  in  bar  to  the  counts  in 
trover  and  trespass.  Palmer  v.  Southern 
Express  Co.,  63  Ga,,  340,    1874, 

15.  —  In  a  suit  by  a  widow  in  Georgia 
against  a  railroad  company  for  the  killing  of 
her  husband  in  Alabama,  the  declaration 
cannot  be  amended  after  the  lapse  of  one 
year  from  the  alleged  killing,  for  th^  reason 
that  the  statute  law  of  Alabama  limits  the 
right  to  recover  damages  therefor  to  one 
year  from  the  time  of  the  death,  and  gives 
the  right  of  action  to  the  personal  represent- 
atives of  the  deceased,  Selma,  Borne  and 
Dalton  B.  B.  Co,  v.  Lacey,  49  Ga.,  106. 
1873. 

IC.  Bankruptcy.  The  provisions  in  the 
bankrupt  act  limiting  the  time  in  which 
suits  can  be  brought  by  or  against  an  as- 
signee in  bankruptcy  have  no  application  to 
suits  pending  at  the  time  of  the  bankruptcy 
and  wherein  the  assignee  is  substituted  as 
party  plaintiff.  Jenkins  v.  Chicago  and 
Northwestern  B'y  Co.,  6  Brad  well  (111.),  192. 
1880. 

17.  Burden  of  proof.  Where  issue  is 
joined  on  a  plea  of  the  statute  of  limitar 
tious,  the  burden  of  proof  is  on  the  plaintiff 
to  show  that  the  cause  of  action  accrued 
within  the  period  of  limitations.  Prigmore 
V.  East  Tenn.,  Va.  and  Oa.  B.  B,  Co.,  1  Le^ 
(Tenn.),  304.     1878. 

18.  Carriage  of  goods.  The  statute  of 
limitations  does  not  begin  to  run  in  favor  of 
a  common  carrier  from  the  delivery  of  goods 
to  be  carried,  but  from  the  time  when  a 
cause  of  action  accrues  to  the  owner.  So, 
although  goods  were  shipped  more  than  five 
years  before  suit  brought  by  the  owner  to 
recover  for  their  loss  by  fire,  but  were  de- 
stroyed within  five  years  before  suit,  it  was 
held  that  the  cause  of  action  was  not 
barred.  Merchants'  Despatch  Co.  v.  Top- 
ping, 89  lU.,  65.    1878. 

19.  —  An  action  against  a  railway  com- 
pany for  damages  for  a  breach  of  a  contract 
to  transport  freight  was  held  to  be  barred  in 
five  years  from  the  time  of  the  inception  of 
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the  cause  of  action.    Cobb  v.  III.   Central 
B.  B.  Co.,  38  la.,  601.     1874. 

20.  —  delay.  In  an  action  for  damages  for 
unreasonable  delay  in  the  carriage  of  mer- 
chandise, where  a  portion  of  such  delay 
occurred  more  than  six  years  prior  to  the 
date  of  the  writ,  and  contiflued  so  that  a 
portion  of  the  delay  wds  within  the  six 
years,  held,  that,  whatever  damage  was 
occasioned  by  such  delay  as  occurred  more 
than  six  years  before  the  commencement  of 
tlie  suit,  was  barred,  but  such  damage  as 
was  occasioned  by  inexcusable  delay  within 
that  time  was  recoverable.  Jones  v.  Grand 
Trunk  B'y  Co. ,  74  Me. ,  356.    1883. 

21.  Charter  of  corporation.  The  clause 
in  the  charter  of  the  defendant  exempting  it 
from  suit  after  the  lapse  of  a  year  from  the 
accrual  of  the  cause  of  action  was  not  re- 
pealed by  the  re-enactment  in  the  Revision' 
of  the  act  relating  to  the  limitation  of  ac- 
tions. It  is  not  necessary,  on  constitutional 
grounds,  that  the  title  of  the  charter  of  a 
railroad  company,  which  charter  contains  a 
clause  limiting  the  time  for  bringing  suits 
against  it,  should  refer  to  such  provision. 
Vailv.  Easton  and  Amboy  R.  B.  Co.,  44  N. 
J.  Law,  287.    1883. 

22.  Consolidation  of  railways.  The  stat- 
ute of  limitations  held  to  bar  a  suit  in  equity 
to  set  aside  and  annul  the  consolidation  of 
certain  railway  companies.  Contmissioners 
of  Leavenworth  County  v.  Chicago,  Rock 
Island  and  Pacifio  R'y  Co.,  18  Federal  Re- 
porter, 309.    1883. 

23.  Conversion.  The  statute  of  limita- 
tions will  not  begin  to  run  in  an  action  for 
conversion  of  goods  shipped  by  a  carrier 
until  the  owner  of  the  goods  has  knowledge 
of  the  facts,  or  until  a  reasonable  time  for 
obtaining  such  knowledge  has  elapsed. 
Houston  and  Texas  Central  R'y  Co.  v. 
Adams,  49  Tex.,  748.    1878. 

24.  —  The  mere  fact  that  a  railroad  cqm- 
pany,  located  in  Georgia,  sent  iron  to  which 
another  company  claimed  title,  beyond  the 
state,  without  any  fraudulent  practices  or 
concealment  on  the  part  of  the  former,  de- 
barring or  deterring  the  other  from  its 
action,  does  not  disable  such  first  mentioned 
company  from  asserting  a  title  by  prescrip- 
tion to  the  iron  when  sued  for  it  in  an  action 
of  trover  by  the  other.     South  Western  R. 


R.  Co.  V.  Atlantic  and  Gulf  R.  R.  Co.,  53 
Ga.,  401.    1874. 

25.  Conveyance;  warranty.  Suit  based 
upon  a  warranty  in  a  deed  in  relation  to  the 
quantity  of  land  conveyed  must,  in  Ken- 
tucky, be  brought  within  five  years  of  the 
date  of  the  discovery  of  the  error.  Biggs 
V.  Lexington  and  Big  Sandy  B.  R.  Co.,  79 
Ky.,  470.     1881. 

26.  Deed.  The  court  refused  ^to  cancel  a 
deed  that  had  been  of  record  for  over  forty 
years.  Jones  v.  Ga.  R.  R.  Co.,  63  Ga.,  718, 
1879. 

27.  Division  line.  Parties  will  not  be 
bound  by  an  intervening  fence  as  a  bound- 
ary dividing  their  lands  where  they  claim 
only  to  the  extent  of  their  paper  title,  what- 
ever that  may  be,  and  the  fence  is  suffered 
to  remain  simply  as  a  matter  of  convenience. 
West  V.  St.  Louis,  Kansas  City  and  Northern 
R'y  Co.,  59  Mo.,  510.     1875. 

28.  Easement ;  public.  No  easement  will 
arise  by  prescription  as  against  the  state. 
Kirschnerv.  Western  and  Atlantic  R.  R.  Co., 
67  Ga.,  760,  1881;  Glaze  v.  Same,  ib.,  761, 
1881. 

29.  Ejectment;  Georgia,  The  statute  of 
limitations  of  Georgia,  in  cases  of  fraud  in 
title,  construed.  Ross  v.  Central  R.  R.  and 
Banking  Co.,  53  Ga.,  371,  1874;  Same  v. 
Same,  59  ib.,  399,  1877. 

30.  Eminent  domain.  The  charter  of  a 
railway  company  provided  that,  in  the  ab- 
sence of  contract,  it  should  be  presumed  that 
the  land  on  which  the  line  was  built  had 
been  granted  to  the  company  unless  the  land 
owners  made  application  for  an  assessment 
of  damages  within  ten  years  thereafter,  sav- 
ing the  rights  of  femes  covert  and  infants 
until  two' years  after  the  removal  of  their 
disabilities.  The  company,  in  1854,  built  its 
road  on  land  which  had  been  devised  to  a 
feme  covert  executrix  and  her  heirs  in  trust 
for  her  married  sister  for  life,  and  after  her 
death  "  to  the  issue  which  she  may  leave 
living  at  the  time  of  her  death.''  The  exec- 
utrix and  her  husband  qualified  in  1850 ;  the 
husband  died  in  1869,  and  the  executrix  still 
survives  as  his  widow.  The  married  sister 
died  in  1880,  and  soon  thereafter  her  surviv- 
ing issue  brought  action  against  the  company 
to  recover  compensation  for  the  land  so  ap- 
propriated.   Held,  that  the  legal  estate  being 
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in  the  executrix  and  her  husband  for  more 
than  two  years  after  the  road  was  built,  and 
then  in  the  executrix,  as  trustee,  for  more 
than  two  years  after  she  became  discovert, 
with  contingent  remainders  to  the  children, 
the  action  was  barred  by  the  terms  of  the 
clmrter.  Waring  v.  Oheraw  and  Darlington 
R.  R.  Co.,  16  So.  Car.,  416.     1881, 

81.  —  Proceeding^  to  obtain  compensation 
for  right  of  way,  instituted  in  1859,  and  then 
suspended,  without  assessment  made,  can- 
not operate  to  prevent  the  bar  of  the  statute 
of  limitations  from  running  against  such 
claim,  or  from  defeating  action  brought 
eleven  years  afterwards  for  the  sarae  pur- 
pose, unless  a  continuance  of  the  former 
action  can  be  shown.     lb. 

82.  Equity.  Under  the  facts  in  this  case 
a  claim  set  up  by  preferred  stockholders  was 
held  to  be  stale.  Sullivan  v.  Portland  and 
Kennebec  B.  R.  Co.,  94  U.  S.,  806,  1876;  16 
Amer.  R'y  Rep.,  181. 

83.  Estate  of  decedent.  A  stock  subscrip- 
tion must  be  filed  as  a  claim  against  a  de- 
cedent's estate  within  the  statutory  time  or 
it  will  be  barred.  Cincinnati,  Richmond 
and  Ft.  Wayne  R.  R.  Co.  v.  Heaston,  43 
Ind.,  173.     1873. 

84.  roreigrn  corporation.  A  foreign  cor- 
poration cannot  plead  the  statute  of  limita- 
tions in  a  personal  action.  State  v.  Central 
Pacific  R.  R.  Co.,  10  Nev.,  47,  1875;  Kirby  v. 
Lake  Shore  and  Michigan  Southern  R.  R. 
Co.,  14  Federal  Reporter,  361,  1883. 

85.  —  A  foreign  corporation  sued  in  New 
York  cannot  avail  itself  of  the  statute  of  lim- 
itations, although  it  has,  for  the  time  speci- 
fied in  the  statute,  before  the  commencement 
of  the  action,  continually  operated  a  rail- 
road in  that  state,  and  has  property  and  offi- 
cers therein.  Boardman  v.  Lake  Shore  and 
Michigan  Southern  R'y  Co.,  84  N.  Y.,  157, 
1881;  4  Amer.  &  Eng.  R.  R.  Cases,  365; 
Tioga  R.  R.  Co.  v.  Blossburg  and  Coming 
R.  R.  Co.,  20  Wallace,  137,  1873;  10  Amer. 
R'y  Rep.,  81. 

86.  —  A  foreign  corporation  that  by  the 
laws  of  a  state  witl^in  which  it  conies  on  busi- 
ness can  sue  and  be  sued,  is  not  a  non-resi- 
dent in  the  sense  that  would  prevent  it  from 
setting  up  the  statute  of  limitations  as  a 
defense  in  an  action  against  it ;  and  §  3583 
of  the  Code  of  Iowa,  that  provide?  that  "  the 


time  during  which  a  defendant  is  a  non-resi- 
dent of  the  state  shall  not  be  included  in 
computing  the  period  of  limitation,"  has  no 
reference  to  such  a  case.  MoCdbe  v.  Illinois 
Central  R.R.  Co.,  18  Federal  Reporter,  827, 
1882 ;  4  McCrary,  492.  See,  also,  witli  like 
effect,  Pennsylvania  Co.  v.  Sloan,  1  Brad- 
well  (111.),  364,  1878;  Hess  v.  Central  R.  B. 
and  Banking  Co.,  66  Ala.,  473,  1880. 

87.  Forfeiture;  resumption.  Wliere  a 
grant  of  land  and  connected  franchises  is 
made  to  a  corporation  for  the  construction 
of  a  railroad  by  a  statute,  which  provides 
for  their  forfeiture  upon  failure  to  perform 
the  work  within  a  prescribed  time,  the  for- 
feiture may  be  declared  by  legislative  act 
without  judicial  proceedings  to  ascertain 
and  determine  the  failure  of  the  grantee. 
Any  public  assertion  by  legislative  ^.ct  of  the 
ownership  of  the  state  after  the  default  of 
the  grantee  —  such  as  an  act  resuming  con- 
trol of  the  road  and  franchises,  and  appro- 
priating them  to  particular  uses,  or  granting 
them  to  another  corporation  to  perform  the 
work  —  is  equally  effective  and  operative. 
Farnsworth  v.  Minnesota  and  Pacific  R.  B. 
Co.,  92  U.  S.,  49.     1875. 

88.  Fi-and.  The  procuring  of  the  settle- 
ment of  an  existing  cause  of  action  by  fraud 
upon  the  offlcJbrs  of  a  corporation  is  not  the 
fraudulent  concealment  of  a  cause  of  action. 
R.  S.,  oh.  81,  S  92.  Penobscot  R.  R.  Co.  v. 
Mayo,  10  Amer.  R'y  Rep.,  107;  65  Me.,  586, 
1876.    See  Same  v.  Same,  67  ib.,  470.    1878. 

89.  —  In  an  action  against  a  railway  em- 
ploye f o;:  fraud  in  inspecting  wood,  it  is  not 
necessary  to  plead  the  circumstances  under 
which  the  fraud  was  discovered.  Kansas 
Pacific  R'y  Co.  v.  MeCormick,  30  Kans.,  107. 
1878.  The  action  accrues  at  date  of  discov- 
ery. Board  of  Commissioners  of  Leaven- 
loorth  County  v.  Chicago,  Rock  Island  and 
Pacific  R'y  Co.,  13  Amer.  &  Eng.  R  B. 
Cases  (U.  S.  C.  C),  354.    1888. 

40,  —  A.,  pursuant  to  his  conti'aot,  sur- 
rendered to  a  railroad  company  coupons 
attached  to  some  of  its  bonds,  whereof  lie 
was  the  holder,  and  took  in  exchange  there- 
for certificates  of  preferred  stock.  The  road, 
with  its  franchises,  was  subsequently  sold 
by  the  trustees  of  the  internal  improvement 
fund  of  Florida,  to  pay  the  bonds,  whereof 
those   which   he   held  constituted  a  part. 
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Eight  years  after  the  sale  he  brought  this 
suit  to  rescind  the  contract  upon  the  ground 
of  fraud,  all  the  particulars  of  which  were  as 
well  known  to  him  when  the  sale  was  made 
as  at  any  subsequent  time.  Held,  that  his 
right  to  relief  was  barred  by  his  laches  and 
by  the  statute  of  limitations.  Coddington  v. 
Railroad  Co.,  103  U.  S.,  409.    1880. 

41.  Forcible  entry  and  detainer.  Three 
years'  possession  will  bar  an  action  of  forci- 
ble entry  and  detainer.  Hannibal  and  St. 
Joseph  E.  B.  Co.  v.  Hill  60  Mo.,  281.    1873. 

43.  Injnry  to  domestic  animals.  Al- 
though the  first  section  of  the  act  appi'oved 
February  3,  1877,  entitled  "An  act  to  define 
and  regulate  the  responsibility  of  railroads 
for  damages  to  live  stock  or  cattle  of  any 
kind "  (Code,  §  1710),  has  been  held  uncon- 
stitutional, because  it  attempts  to  impose 
upon  railroad  corpox'ations  an  absolute  lia- 
bility for  stock  or  cattle  killed  oi:  injured, 
without  any  inquiry  into  the  question  of 
negligence  or  other  fault,  yet  the  provision 
contained  in  §  3  of  said  act,  which  declares 
that  "all  claims  for  damages  shall  be  barred 
unless  complaint  is  made  within  six  months  " 
from  the  time  of  the  injury  (Code,  §  1711), 
may  well  stand  without  any  connection 
with  §  1 ;  and  being  an  enactment  of  later 
date  than  the  statute  which  imposed  a  lim- 
itation of  sixty  days  (g  1701),  it  is  the  statu- 
tory bar  to  actions  against  railroad  com- 
panies for  injuries  to  stock.  South  and 
North  Alabama  B.  B.  Co.  v.  Morris,  65  Ala., 
193.    1880. 

43.  InsolTency.  Where  a  corporation  con- 
veyed all  its  assets,  except  its  corporate  fran- 
chise, to  another  corporation,  and  the  latter 
assumed  all  the  grantor's  debts  and  took 
possession  of  the  assets,  and  subsequently  a 
creditor  of  the  grantor,  whose  demand  had 
accrued  before  such  conveyance  was  exe- 
cuted, and  was  not  yet  barred  by  the  statute 
of  limitations,  brought  suit  at  law  against 
the  grantor,  recovered  judgment,  and  had 
an  execution  issued,  which  was  returned 
nulla  bona,  and  promptly  after  return  was 
made,  but  more  than  ten  years  after  the 
original  demand  accrued,  instituted  proceed- 
ings in  equity  against  his  judgment  creditor 
and  its  said  grantee  to  force  the  latter  to  pay 
his  demand,  held,  that  the  claim  was  neither 
barred  by  laches  nor  the  statute  of  limita- 


tions. Fogg  V.  St.  Louis,  Hannibal  and 
Keokuk  B.  B.  Co.,  17  Federal  Reporter,  871. 
1883. 

44.  Municipal  bonds;  coupons.  The 
statute  of  limitations  of  Wisconsin  applies 
to  the  coupons  of  a  municipal  bond,  whether 
they  be  detached  from  it  or  not,  and  begins 
to  run  fi'om  the  time  they  respectively  ma- 
ture. Koshkonongv.  Burton,  104 U.  S.,668, 
1881;  7  Amer.  &  Eng.  R.  R.  Cases,  203. 

45.  —  Detached,  unsealed  coupons  are 
subject  to  the  same  limitation  as  the  sealed 
bonds  from  which  they  have  been  removed. 
Kershaw  v.  Town  of  Hancock,  18  Blatchford 
(XT.  S.  C.  C),  383.     1880. 

46.  Non-suit.  An ,  involuntary  non-suit  is 
where  the  plaintiff  neglects  to  file  his  declara- 
tion or  to  appear  when  called  for  trial  of  the 
case,  or  where  he  gives  no  evidence  upon 
which  a  jury  can  find  a  verdict  in  his  favor. 
In  such  case  a  new  action  may  be  brought 
within  one  year.  Holmes  v.  Chicago  and 
Alton  B.  B.  Co.,  94  111.,  439.  1880.  Where 
a  widow  ha^  instituted  suit  for  damages  for 
killing  of  her  husband,  within  the  time  al- 
lowed by  statute,  but  has  suffered  non-suit, 
she  may  begin  anew,  although  more  than 
six  months  have  elapsed  since  the  killing. 
Shepard  v.  St.  Louis,  Iron  Mountain  and 
Southern  B'y  Co.,  3  Mo.  App.,  550.     1877.  • 

47.  Injuries  causing  death.  The  statute 
of  limitations  is  the  same,  whether  the  in- 
jured party  survives  for  a  time  or  dies  in- 
stantly. Fowlkes  V.  N.  and  D.  B.  B.  Co.,  5 
Baxter  (Tenn.),  663,  1875 ;  Fowlkes  v.  Nash' 
ville  and  Decatur  B.  B.  Co.,  9  HeiskeU 
(Tenn.),  839.     1872. 

48.  — ■  The  time  elapsing  between  the  death 
of  the  person  injured  and  the  granting  of 
letters  of  administration  should  not  be  de- 
ducted from  the  limitation.  Oreene  v.  N.  Y. 
Central  and  Hudson  Biver  B.  B.  Co.,  48  N. 
Y.  Superior  Ct.,  433,  1882;  3  N.  Y.  Civil  Pro- 
cedure Reports,  437,  1883. 

49.  —  Actions  for  injuries  from  negli-'' 
gence,  etc.,  causing  death,  will  not  lie  unless 
brought  within  two  years  from  the  death  of 
the  person  injured,  under  the  statutes  of 
Wisconsin.  George  v.  Chicago,  Milwaukee 
and  St.  Paul  B'y  Co.,  51  Wis.-,  603.    1881. 

50.  —  A  foreign  corporation,  sued  in  New 
York  for  a  personal  injury  causing  death, 
the  injury  having  been  received  in  Connecti- 
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out,  may  plead  the  New  York  statute  of 
limitations.  Londriggan  v.  New  York  and 
New  Haven  R.  B.  Co.,  13  Abljott's  New 
Cases  (N.  y.),  373.     1883. 

61.  Injury  to  passenger.  The  liability 
of  a  railroad  company  for  damages  for  an 
injury  done  to  a  passenger  by  collision  of  its 
cars  accrues  when  the  collision  occurs,  and 
the  action  must  be  brought  within  two  years 
from  such  time.  The  fact  that  the  injured 
person  does  not  recover  for  a  long  time  does 
not.  extend  the  time  for  bringing  the  action. 
Filler  v.  Southern  Pacific  B.  R.  Co.,  53  Cal., 
'43.    ,1877. 

52.  —  An  action  for,  injury  to  a  passenger 
held  to  be  a  cause  of  action  ex  contractu. 
Kansas  Pacific  R'y  Co.  v.  Kunkel,  17  Kans., 
145.    1876. 

53.  Overehargres.  The  liability  imposed 
by  the  statute  upon  railway  companies  for 
extortion  and  unjust  discrimination,  giving 
treble  damages,  is  a  statutory  penalty,  and 
actions  therefor  must  be  brought  within  two 
years  next  after  the  cause  of  action  accrued, 
or  they  will  be  barred  by  the  statute  of 
limitations.  St.  Lcmis,  Alton  and  Terre 
Haute  R.  R.  Co.  v.  Hill,  11  BradweU  (111.), 
348,  1883;  H^rriman  v.  Burlington,  Cedar 
Rapids  and  Northern  Ry  Co.,  57  la.,  187, 
1881;  9  Amer.  &  Eng.  R.  E.  Cases,  339. 

54.  —  The  essential  idea  of  "  forfeiture  " 
is  a  loss  of  property  by  way  of  punishment, 
and  as  used  in  the  statute  it  indicates  some- 
thing more  than  compensation;  and  where 
so  much  of  the  claim  as  embraces  a  statute 
penalty  is  barred,  the  whole  will  be  barred ; 
for  the  same  provisions  of  the  statute  of 
limitations  must  be  applied  to  the  entire 
claim.  Herrimqn  v.  Burlington,  Cedar 
Rapids  and  Northern  Ry  Co.,  57  I^.,  187;  9 
Amer.  &  Eng.  E.  R.  Cases,  339.    1881. 

55.  Parol  promise;  snspeusion  of  statate. 
The  promise  ,of  officers  of  a  railway  com- 
pany to  pay  for  land  occupied  and  used  by 
the  company  for  a  right  of  way,  within  the 
period  of  limitation,  is  not  an  admission  of 
title  in  the  premises,  so  as  to  prevent  the 
running  of  the  limitation  of  twenty  years. 
James  v.  Indianapolis  and  St,  Louis  R,  R. 
Co.,  91  111.,  554.     1879. 

56.  Patents.  A  suit  for  infringement 
must  be  brought  within  six  years  after  the 
expiration  of  'the  patent,     Sayles  v.  Lake 


Shore  and  Mich.  Southern  R'y  Co.,  9  Federal 
Eeporter,  515.  1879.  See,  also,  Sayles  v, 
ihibuque  and  Sioux  Gity  R.  R.  Co.,  ib.,  516. 
188U 

57.  Penal  statutes;  killing;  stock.  The 
statute  (E,  8.  1879,  §  809),  allowing  double 
damages  to  the  owner  for.  stock  killed  on  a 
railroad,  is  penal;  and  three  years  is  the 
time  limited  for  the  commencement  of  ac- 
tions thereunder.  This  limitation  is  absplute, 
and  is  not  extended  by  imjproper  acts  of  the> 
defendant  preventing  the  commencement  of 
the  actiot),  Bevelte  v.  St.  Lpuis,  Iron  Mount- 
ain and  Southern  R'y  Co.,  li  Mo.,  438.  1881.. 

58.  Personal  injuries  —  Alabama.  A 
claim  for  damages  against  a  railway  com- 
pany, on  account  of  personal  injuries,  is  not. 
within  the  statute  requiring  claims  for  the 
damages  to  be  presented  or  sued  on  withia 
sixty  days  after  they  accrue  (Code,  §  1701),, 
but  is  governed  by  the  general  statute  o£ 
limitations  of  one  year  (§  3331).  Mobile  and 
Montgomery  R'y  Co.  v,  Crenshaw,  65  Ala,, 
566,  1880;  g.Amer.  &,  Eng.  B.  R.  Cases,  340. 

59.  —  The  limitation  of  sixty  days,  withia 
which  claims  for  damages  against  railway 
companies  must  be  presented  or  sued  on. 
(Rev.  Code,  §  1401),  does  not  apply  to  injuries 
to  the  person ;  as  to  such  claims,  the  statu- 
tory limitation  of  an  action  (Rev.  Code, 
§  2905)  is  one  year.  Nicholson  v.  Mobile  and 
Montgomery  R.  R.  Co.,  49  Ala.,  303.    1873. 

GO.  —  Illinois.  The  cliange  in  the  Illinois, 
statute  in  1873  was  prospective  only.  Dich- 
son  V.  Chicago,  Burlington  and  Quiney  B.  B. 
Co.,  77  111.,  331.     1875. 

61.  —  Iowa.  An  action  against  a  railway 
company  to  recover  for  injuries  sustained  by 
the  negligence  of  cp-employes  is,  though 
founded  on  a  contract  between  the  plaintiff 
and  the  company,  deemed  an  action  for  in- 
juries to  the  person,  within  the  meaning  of 
§  3740  of  the  Revision,  and  barred  in  two 
years  from  the  time  the  cause  of  action  a 
accrued  JVord  v.  Burlington  and  Missouri 
River  R.  R.  Co.,  37  la.,  498.     1873. 

62.  —  New  Yor^[.  Plaintiff  was  injured 
by  reason  of  defendant's  negligence  in  April, 
1877.  She  commenced  this  action  to  re- 
cover damages  in  January,  1880.  Held,  that 
the  statute  of  limitations  was  not  a  bar,  as 
the  case  was  governed  by  the  three  years' 
limitation  prescribed  by  the  Code  of  Civil 
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Procedure  (§  383,  subd.  5) ;  not  by  the  one- 
year  rule  previously  existing.  Watson  v. 
Forty-Second  Street  and  Grand  Street  Ferry 
B.  B.  Co.,  93  N.  Y.,  523,  1883;  Watson  v. 
Forty-Second  Street  R.  S.  Co.,  48  N.  Y.  Su- 
perior Ct.,' 44,  1881. 

C3.  —  Texas.  'The  limitation  of  one  year, 
placed  by  statute  upon  actions  for  injuries 
to  the  person  of  another,  as  assault,  battery, 
wounding  or  imprisonment,  applies  to  actions 
for  injuries  from  accidents  on  railroads  also, 
the  classes  above  named  being  examples 
merely,  and  not  intended  to  restrict  the 
operation  of  the  statute.  Tobin  v.  Houston 
and  Texas  Central  R'y  Co.,  56  Tex.,  641, 1883 ; 
8  Amer.  &  Eng.  E.  R.  Cases,  477. 

64.  —  Utah.  An  action  by  a  passenger 
against  a  carrier  to  recover  damages  for  in- 
juries received  through  the  negligence  of 
such  carrier,  not  having  been^pecially  pro- 
vided for  in  the  liniitatibu  act,  is  embraced 
Utider  the  general  provision  of  §  30,  and 
,must  be  commenced  within  four  years  after 
the  cause  of  action  shrill  have  accrued. 
thomas  v.  Union  Pacific  R,  R.  Co.,  1  tJtah, 
2^5.    1875. 

65.  Pleading.  Where  the  statute  of  lim- 
itations is  relied  upon  as  a  defense,  it  must 
be  pleaded.  The  objection  cansot  be  taken 
by  demurrer!  Qreen  v.  North  Carolina  R. 
R  Co.,  73  N.  C,  534.     1875. 

66.  —  The  notice  of  the  statute  of  limita- 
tions held  sufficient.  Railroad  Co.  v.  Conk, 
11  Heiskell  (Tenn.),  575.  1873.  As  to  no- 
tice, see  jeffersonville,  etc.,  Ri  R.  Co.  v. 
Oyler,  60  Ind.,  383.  1878.  See  Same  v.  Same, 
82  Ind.,  394,  1882;  5  Amer.  &  Eng.  R.  R, 
Cases,  397. 

67.  Poggession  by  railway  company.  The 
continued  occupation  of  land  by  the  railway 
company  for  a  right  of  vvay  for  its  road  for 
over  twenty  years,  with  acts  of  ownership 
during  that  period,  will  constitute  a  bar  to  a 
recovery  by  the  former  owner.  But  where 
such  possession  is  not  tal^en  and  held  under 
Color  of  title,  it  will  extend  only  to  the  por- 
tion actually  occupied,  and  not  apply  to  any 
portion  of  such  right  of  way  as  may  have 
been  occupied  within  twenty  years  by  the 
original  owner.  James y.  Indianapolis  and 
St.  Louis  R.  R.  Co.,  91  lU.,  554.     1879. 

68.  —  Without  a  deed  a  railway  location 
can  never  become  lejgal  except  on  paynieht 


or  waiver  of  the  damages,  or  by  prescrip- 
tion. In  no  other  way  can  the  company  ac- 
quire legal,  permanent  possession.  Perkins 
V.  Maine  Central  R.  R.  Co.,  73  Me.,  95.    1881. 

69.  —  While  the  lapse  of  six  years  from 
the  time  an  action  accrued  for  land  damage 
might,  unexplained,  constitute  a  waiver  of 
damage,  yet,  where  the  circumstances  show 
that  *here  has  been  no  such  waiver,  and  no 
title  acquired  by  prescription,  simple  lapse 
of  time  would  not  bar  the  land  owner's 
right  to  bring  suit  for  an  obstruction  which 
was  a  continuing  trespass,  though  there 
would  be  a  limitation  of  damages  to  the 
period  of  six  years,  immediately  preceding 
the  date  of  the  writ.  lb.  See,  also,  Toledo, 
Peoria  and  Warsaw  R.  R.  Co.  v.  Darst,  61 
111.,  331,  1871;  13  Amer.  R'y  Rep.,  448. 

70.  Possession  of  railway.  Where  a 
railway  company  has  been  in  the  actual, 
visible  and  exclusive  possession  of  land  for 
a.  right  of  way  for  twenty  years,  it  is  not 
essential  to  the  bar  of  the  statute  of  limita- 
tions, in  ejectment  agaiiist  the  company, 
that  its  officers  should  have  made  oral  dec- 
larations of  claim  of  title,  but  it  will  be 
sufficient  if  the  proof  shows  that  the  com- 
pany has  so  actfed  with  reference  to  the 
property  as  to  clearly  indicate  that  it  claimed 
title.  James  v.  Indianapolis  and  St.  Louis 
R.  R.  Co.,  91  111.,  554.     1879. 

71.  —  In  1871  a  railroad  was  constructed 
across  the  land  of  P.,  in  Allen  county.  Ties 
were  put  down  and  iron  rails  spliced  to  them, 
but  the  road  was  never  used.  On  Ja,nuary 
37,  1874,  P.  commenced  an  action  in  the  dis- 
trict court  of  Allen  county  a;gainst  the  rail* 
road  for  damages,  for  appropriating  his  land 
to  its  purposes.  Judgment  was  obtained 
November  23,  1874,  and  the  iron  rails  in  con- 
troversy were  sold  on  an  execution  to  P. 
Thereafter,  arid  prior  to  May  1,  1875,  P. 
loosened  the  rails  from  the  railroad  ties  and 
placed  them  in  piles  upon  his  own  land,  and 
continued  in  possession  of  them,  under  claim 
of  ownership,  till  February  28,  1878.  The 
judgment  of  November  33,  1874,  is  alleged  to 
be  voi4  for  want  of  service.  Held,  that, 
conceding  the  judgment  to  be  a  nullity,  yet. 
P.,  on  February  38,  1874,  was  entitled  to  the 
rails,  as  the  title  to  them  had  passed  to  him 
by  virtue  of  the  statute  of  limitations.  Car- 
ter V.  Pratt,  23  Kains.,  613.     1880. 
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72.  Public  lands.  A  certificate  of  entry- 
obtained  in  good  faith,  upon  the  payment  of 
the  entrance  money,  from  an  officer  having 
the  right  to  makes  sales  of  public  land,  is 
sufficient  color  of  title  in  connection  with 
the  adverse  possession  of  a  part  of  a  tract  of 
land,  in  the  name  of  the  whole,  to  vest  the 
title  to  the  whole  tract  in  the  purchaser, 
under  the  statute  of  limitations.  Hannibal 
and  St.  Joseph  R.  B.  Co.  v.  Clark,  68  Mo., 
371.     1878. 

73.  Second  action.  Under  the  Code  of 
New  York  a  new  action'  may  be  brought 
within  one  year  after  reversal  of  a  cause  by 
the  court  of  appeals.  Wooster  v.  Forty- 
second  St.  and  Or  and  St.  Ferry  R.  R.  Co., 
71  N.  Y.,  471,  1877;  Memphis  and  Charleston 
R.  R.  Co.  V.  Pillow,  9  Heiskell  (Tenn.),  348, 
1873. 

74.  —  Held,  that  plaintiff,  having  dis- 
missed its  suit,  could  not,  within  six  months 
renew  it  and  avoid  the  bar  of  the  statute  of 
limitations.  Maoon  and  Augusta  R.  R.  Co. 
V.  Bass,  53  Ga.,  13.    1874. 

75.  —  The  record  showing  that  by  the 
pleadings  an  issue  to  the  jury  was  formed 
upon  the  question  whether  the  present  ac- 
tion was  not  barred  by  the  statute  limiting 
the  time  in  which  to  commence  actions 
after  reversal,  and  there  being  sufficient  evi- 
dence upon  that  point  to  support  the  ver- 
dict, it  will  not  be  disturbed.  Chisholm  v. 
Chicago  and  Northwestern  R'y  Co.,  3  Brad- 
well  (111.),  174.    1878. 

76.  Sold-out  company.  The  payment  of 
all  debts  of  a  corporation,  sold  out  under 
execution,  may  be  presumed  from  lapse  of 
time.  Galveston,  Harrisburg  and  San  An- 
tonio R.  R.  Co.  V.  Butler,  56  Tex.,  506,  1882; 
9  Amer.  &  Eng.  R.  R.  Cases,  553. 

77.  Stock  and  stockholders.  The  prop- 
erty of  a  corporation  is  a  trust  fund  for  the 
benefit  of  the  stockholders  in  the  hands  of 
a  corporate  body,  which  is  the  trustee ;  but 
capital  stock  in  the  corporation  in  the  hands 
of  its  owner,  who  has  paid  for  it,  is  neither 
a  trust  fund,  nor  is  its  owner  a  trustee,  and 
statutes  of  repose  run  to  protect  such  owner 
in  his  right  to  such  property.  Taylor  v.  South 
and  North  Alabama  R.  R,  Co.,  13  Federal 
Reporter,  153.     1883. 

78.  —  A  subscriber  of  stock  in  the  Pacific 
R.  R.  Co.,  in  the  year  1859,  had  paid  up  all 


calls,  including  $70  which  had  been  paid  to 
an  agent  of  the  company  who  died  without 
transmitting  the  sum.  In  1870  the  company 
declared  the  stock  forfeited  by  reason  of  the 
non-payment  of  the  $70.  In  mandamus  to 
compel  the  issue  of  stock,  the  company  set 
up  the  statute  of  limitations.'  Held,  that  the 
statute  did  not  run  in  favor  of  the  defendant 
till  the  stock  was  declared  forfeited.  Rice  v. 
Pacific  R.  R.  Co.,  55  Mo.,  146.    1874. 

79.  Streets ;  use  of  railway  The  grant  of 
a  joint  and  mutual  use  of  a  highway  to  a 
railway  company  with  the  public  cannot  be 
set  up,  under  the  limitation  law  of  1839,  as 
a  bar,  as  the  use  in  such  case  Ijy  the  corpo- 
ration is  not  adverse.  Pittsburgh,  Fm't 
Wayne  and  Chicago  R.  R.  Co.  v.  Reich,  101 
111.,  157.  1881.  See,  also,  Bould  v.  New  Or- 
leans, Mobile  and  Texas  R.  R.  Co.,  55  Ala., 
480.     1876.     ^ 

80.  —  Where  a  street  is  occupied  by  a 
railway,  without  the  consent  of  an  abutting 
land  owner,  and  without  any  oflFer  of  com- 
pensation, and  is  so  occupied  for  fifteen 
years,  the  corporation  cannot  avail  itself  of 
a  provision  in  its  'charter  limiting  an  action 
to  two  years  where  the  land  owner  has  "re- 
fused to  relinquish  possession  or  to  accept  a 
fair  compensation  therefor."  Such  limita- 
tion will  be  construed  strictly.  '  Terre  Haute 
and  Indianapolis  R,  R.  Co.  v.  Scott,  74  Ind., 
39,  1881 ;  3  Amer.  &  Eng.  R.  R.  Cases,  308. 

81.  —  change  of  grade  in  street.  A  rail- 
way company,  in  laying  its  track  in  a  public 
street,  in  pursuance  of  authority  from  the 
proper  officers  of  the  municipal  corporation, 
necessarily  lengthened  a  bridge  across  such 
street,  and  extended  the  approaches  to  the 
bridge  along  the  street  in  which  it  was  situ- 
ated, by  which  means  the  grade  was  raised 
in  front  of  A.'s  residence,  to  her  injuiy.  A.'s 
premises  did  not  abut  upon  the  street  in 
which  the  track  was  laid,  but  were  near 
thereto.  Held,  that  the  case  is  governed  by 
§  13  of  the  general  act  of  1853,  relating  to 
corporations,  as  amended  in  1857  (54  Ohio  L., 
133),  and  hence  the  action  was  barred  in  two 
years  from  the  completion  of  the  work. 
Columbus,  Springfield  and  Cincinnati  B.  B. 
Co.  V.  Mowatt,  35  Ohio  St.,  384.    1880. 

82.  Trespass.  Where  A.  enters  upon  the 
land  of  B.  and  digs  a  ditch  thereon,  there  is 
a  direct  invasion  of  the  rights  of  B.,  a  com- 
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plated  trespass,  and  the  cause  of  action  for 
all  injuries  resulting  therefrom  commences 
to  run  at  the  time  of  the  trespass.  And  the 
fact  that  A.  does  not  re-enter  B.'s  land,  and 
fill  up  the  ditch,  does  not  make  him  a  con- 
tinuous wrong-doer  and  liable  to  repeated 
actions  as  long  as  the  ditch  remains  unfilled. 
KansasPadJic Ry  Co.  v.  Mihlman,  17  Kans., 
224,  1876;  9  Amer.  E'y  Rep.,  428. 

83.  Vermont.  The  statute  of  limitations 
of  Vermont  construed.  Poland  v.  Grand 
Trunk  JR.  R.  Co. ,  47  Vt. ,  73.     1874. 

84.  'Watercourses.  Defendant  built  its 
road-bed  so  as  to  obstruct  the  flow  of  water 
from  an  upper  proprietor,  but  abandoned  it, 
and  it  was  cut  through,  and  the  water  passed 
ofE.  Afterwards  it  built  another  bed  obstruct- 
ing the  flow,  for  which  suit  was  brought. 
Held,  that  the  statute  of  limitations  comr 
menoed  at  the  completion  of  the  last  and 
not  the  first  obstruction.  Little  Rook  and 
Ft.  Smith  R'y  Co.  v.  Chapman,  39  Ark.,  463. 
1883.      ; 
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See  Eminent  Domain. 

1.  Breach  of  contract  of  location.     The 

court  charged  that,  "in  estimating  damages 
in  actions  of  this  nature,  such  consequential, 
remote  and  contingent  sources  of  injury  as 
the  frightening  of  horses,  danger  from  fire,' 
and  the  like,  are  in  themselves  too  remote 
for  damages;  but  if  these  things  depreciate 
the  value  of  the  property,  the  depreciated 
value  may  he  assessed."  Held,  that  the  last 
part  of  the  instruction  in  italics  is  erroneous. 
Hutchinson  v.  Chicago  and  Northwestern  R'y 
Co.,  41  Wis.,  541.  1877.  Evidence  was  held 
competent  to  show  that  the  mill  had  caught 
fire  from  sparks  from  a  passing  engine.    lb. 

2.  City  limits.  A  railway  company,  as  a 
general  rule,  may  select  its  own  route,  fix  its 
terminal  points,  and  lay  out  its  road  and 
acquire  the  right  of  way  and  other  property 
uecessaiy  for  the  construction  of  its  road  on 
any  and  every   part  of  its    line,    whether 


within  city  limits  or  without  them,  accord- 
ing to  its  own  discretion.  The  lines  selected 
may,  without  the  assent  of  the  city,  cross 
streets,  and  the  company  may,  without  such 
assent,  acquire  the  right  of  way  and  con- 
struct its  road  on  every  part  of  such  line,' 
except  the  parts  to  be  constructed  upon  or 
across  streets.  Chicago  and  Western  In- 
diana R.  R.  Co.  V.  Dunbar,  100  111.,  110, 
1881 ;  5  Amer.  &  Eng.  R.  R.  Cases,  258. 

3.  —  A  railway  company  authorized  by 
its  charter  to  construct  its  line  from  a  city 
to  another  point  may  construct  its  road  from 
any  point  within  said  city.  Western  Penn- 
sylvania R.  R.  Oo.'s  Appeal,  99  Pa.  St.,  155, 
1881 ;  4  Amer.  &  Eng.  R.  R.  Cases,  191. 

4.  Conflicting  claims.  Under  the  act  of 
April  4,  1868,  when  a  railway  company  has 
ascertained  and  located  where  its  road  shall 
be,  it  is  not  competent  for  another  company  to 
step  in  and  take  its  route,  agree  with  the  own- 
ers and  occupy  the  land.  The  selection  and 
location  of  route  secures  the  title  of  the  first 
company  to  that  route,  which  it  may  carry 
to  completion  without  dispossession  by  an- 
other. Titusville,  etc.,  R.  R.  Co.  v.  Warren 
and  Venango  R.  R.  Co.,  12  Philadelphia,  642. 
1873. 

5.  Insufflcient  location.  Under  the  Gen. 
Stats.,  ch.  63,  §§  17,  18,  authorizing  railway 
companies  to  lay  out  their  roads  exceeding 
five  rods  in  width,  and  requiring  the  location 
of  the  road  to  be  filed  with  the  county  com- 
missioners, defining  the  courses,  distances 
and  boundaries  in  each  c'ounty,  a  location 
wiiich  does  not  state  the  width  of  the  land 
taken  or  the  boundaries  of  the  location,  nor 
refer  to  a  map  of  the  land  placed  on  file,  is 
invalid.  Housatonic  R.  R.  Co.  v.  Lee  and 
Hudson  R.  R.  Co.,  118  Mass.,  391.     1875. 

6.  Lands  Clauses  Consolidation  Act.  The 
instrument  by  which  a  surveyor  is  appointed 
under  §  35  of  the  Lands  Clauses  Consolida- 
tion Act  need  not  specify  either  the  lands 
which  the  surveyor  is  to  value  or  the  course 
of  the  railway.  Poynder  v.  Great  Northern 
R.  R.  Co.,  16  Simons  (Eng.  Ch.),  3.     1847. 

7.  Mistake;  contract;  reformation.  A., 
the  owner  of  a  tract  of  land  over  which  a 
railway  company  was  about  to  locate  its  line, 
made  a  contract  with  G.,  the' attorney  and 
agent  of  the  company  authorized  to  settle 
land  damages,  by  which  the  location  over 
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A.'s  land  w(is  to  be  twenty  feet  in  width,  and 
not  to  include  within'  it  certain  buildings. 
This  contract  was  reported  to  the  managing 
officers  and  agents  of  the  company,  and  was 
ratified  by  them.  At  a  meeting  of  the 
direc(ors,'a  plan  and  location  were  exhibited, 
showing  a  location  five  rods  wide,  and  G. 
stated  that  he  had  agreed  with  various  own- 
ers of  land  to  have  the  location  of  less  width, 
and  was  directed  by  the  president,  in  the 
presence  of  the  directors,  to  make  the  neces- 
sary changes.  G.  thereupon  'Inade  several 
^hanges  in  the  plan  and  written  location, 
but,  by  inadvertence,  accident  and  mistake, 
did  not  alter  the  plan  and  location  to  con- 
form to  the  contract  made  with  A.,  but  left 
the  location  five  rods  wide,  which  included 
portions  of  his  buildings.  The  plati  and  lo- 
cation were  then  adopted  by  vote  of  the 
directors  as  the  location  of  the'railway,  and 
were  duly  filed.  Held,  on  a  bill  in  equity 
brought  by  A.  against  tlie  company  to  have 
the  location  reformed,  so  as  to  correspond 
with  the  agreement,  that  there  was  no  evi- 
dence that  either  d,  or  the  managing  ofRcera 
had  any  authority  from  the  company  to 
make  such  a  contract,  or  that  the  president 
and  directors  had  notice  or  knowledge  of  the 
same,  or  of  the  fact  that  G.  inadvertently 
omitted  to  alter  the  location  over  A.'s  land; 
and  that  the  bill  must  be  dismissed,  Central 
Mills  Co.  V.  New  Yor]e  and  New  England  R, 
tt.  Co.,  137  Mass.,  537.     1878. 

8.  Mountain  gorges.  The  location  of  rail- 
ways in  mountain  gorges,  on  the  public  do- 
main, is  subject  to  §  3  of  the  act  of  congress, 
approved.  March  8,  1875,  relating  to  the  use 
of  caflons,  passes  and  defiles  by  railway  com- 
panies, which  provides  that  no  company 
which  locates  its  line  through  such  place 
shall  prevent  any  other  company  from  the 
use  and  occupancy  of  the  same  cafion,  pass 
or  defile  for  the  purpose  of  its  road,  in  com- 
mon with  tlie  road  first  located,  or  the  cross- 
ing of  other  railroads  at  grade.  Denver  and 
Rio  Grande  R'y  Co.  v.  Denver,  South  Park 
and  Paeijle  R.  R.  Co.,  17  Federal  Reporter, 
867.     1883. 

9.  —  The  company  having  prior  right  of 
way  may  enjoin  intrusion  thereon  by  an- 
other company,  until  facts  are  shown  mak- 
ing it  necessary  for  the  second  company  to 
come  upon  the  right  of  way.    Suit  for  in- 


junction being  brought,  such  necessity  may 
be  shown,  and  the  right  to  enter  upon  and 
use  such  right  of  'way  may  be  enforced  on 
cross-bill.  The  rights  of  the  parties  will  be 
settled  upon  evidence  by  final  decree,  and 
not  in  a  preliminary  way  upon  motion,    ib. 

10.  Priority  of  right,  A  statute  which 
authorizes  the  construction  of  a  railway  be- 
tween certain  termini,  without  describing 
its  course  and  direction,  but  leaving  that  to 
be  determined  by  the  corporation  as  pro- 
vided by  the  general  laws,  does  not  prima 
fade  confer  power  to  lay  out  the  road  over 
land  already  devoted  to,  and  within  the  re- 
corded location  of;  another  railway.  Housa- 
tonic  R.  R.  Co.  v.  Lee  and  Hudson  R.  R,  Co., 
118  Mass.,  391.    1875. 

11.  Route;  power  of  directors.  The  di- 
rectors of  the  New  York,  Lackawanna  and 
Western  R.  R.  Co.  have  the  power,  under 
the  charter  of  the  corporation,  to  change  the 
location  of  the  line  of  the  railway.  New 
York,  Lackawanna  and  Western  R,  R.  Qo,, 
In  re,  88  N.  Y.,  379,  1883;  10  Amer,  &  Eng, 
R.  R.  Cases,  118. 

13.  Statutory  location.  A  railway  com- 
pany was  by  special  act  authorized  to  con- 
struct its  road  between  two  points,  and  over 
certain  streets  and  roads  therein  named. 
Held,  that  this  constituted  a  practical  loca- 
tion of  its  route  by  the  legislature,  and  dis- 
pensed with  the  notice  of  the  location  of  its 
route  and  of  the  filing  of  the  map  required 
by  the  General  Railroad  Act.  Coney  Island 
and  Brooklyn  R.  R.  Co.,  In  re,  13  Hun(N, 
Y.),  451,     1877, 

18.  —  The  statutes  of  Massachusetts  con- 
strued, Boston  and  Maine  R.  R.  Co,  v, 
Lowell  and  Lawrence  R.  R.  Co.,  134  Mass., 
868.    1878. 

14.  Terminus.  A  railway  company  ob- 
tained from  the  councils  of  the  city  from 
which  it  was  to  construct  its  road  a  grant  of 
a  right  of  way  along  a  river  bank  to  a  cer- 
tain street.  It  formally  accepted  the  grant, 
constructed  its  line  along  the  bank  to  said 
street,  and  subsequently  bought  a  lot  upon 
said  street  on  the  opposite  side  of  an  avenue 
Tunning  along  the  river  from  that  on  which 
its  tracks  were  constructed.  The  greater 
part  of  this  lot  it  allowed  to  be  used  as  a 
lumber  yard.  It  fitted  up,  however,  an  old 
frame  house  standing  thereon  as  a  passenger 
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station  and  erected  a  small  shed  for  freight. 
Most  of  its  freight  business  in  the  city  was 
done  elsewhere,  and  but  a  single  track  con- 
nected the  shed  with  the  main  line.  Held, 
that  the  power  reposed  in  the  company  to 
locate  and  establish  a  terminus  had  not  been 
exhausted,  and  that  it  was  clearly  competent 
for  it  subsequently  to  establish  a. terminus 
at  another  point  within  the  city  limits. 
Western  Pennsylvania  B.  R.  CoM  Appeal,  99 
Pa.  St.,  155,  1881;  4  Amer.  &  Ep.g.  R.  R. 
Cases,  191. 

15.  —A  railway  company  is  authorized 
by  the  act  of  April  4,  1888,  §  9  (Pamph.  L., 
64),  to  construct  a  branch  line  from  its  ter- 
minus as  well  as  from  any  other  point  on 
the  main  line  of  its  road.  Even,  therefore, 
if  the  company  had  definitely  fixed  its  ter- 
minus, it  would  have  been  fully  authorized 
by  the  terms  of  the  said  act  in  continuing 
its  road  along  the  river  bank.    lb. 


liOSS  OJP  BAGGAC^E. 

See  BAasAOE. 


LOSS  OF  GOODS. 

See  Cabriaqb  of  MKacHANDisa, 


LOST  BONDS. 

1.  Begristered  bonds.  The  owner  of  reg- 
istered mortgage  bonds  that  have  been  de  - 
stroyed  by  fire  may  compel  the  railway 
company  to  pay  the  interest  and  issue  dupli- 
cate bonds,  upon  giving  propter  indemnity  to 
the  company.  Rogers  v.  Ohicq^oawANorth- 
tmtem  By. Co,,  6  Abbott's  New  Cases  (N. 
Y.),253.    1878. 


MACHINERY. 

See  Cabbuge  of  Mbrohandisb;  Injuries    to    Em- 
ployes; Injuries  to  Fassehoers. 


MAILS. 

1.  Bi|teg,  The  provisions  of  the  act  of 
July  13, 1876,  c.  179  (19  Stat.,  78),  touching  a 
reduction  of  rates  for  railway  service,  do 


not  apply  to  a  contract  then  in  force  which 
provided  for  transporting  the  mails  for  a 
term  of  years.  Chicago,  Milwaukee  and  St. 
Paul  R'y  Co.  V.  United  States,  104  U.  S.,  687, 
1881 ;  10  Amer.  &  Eng.  R.  R.  Cases,  621.  See, 
also,  Chicago  and  Northwestern  R'y  Co.  v. 
United  States,  104  U.  S.,  680,  1881;  9  Amer. 
&  Eng.  R.  R.  Cases,  48. 

2.  —  A  railway  company  is  bound  to  carry 
a  mail  carrier  with  his  bags,  not  exceeding 
ordinary  baggage  weight,  by  ordinary  trains 
and  at  ordinary  rates,  and  is  not  entitled  to 
obstruct  the  delivery  and  receiving  of  the 
bags  at  intermediate  stations.  Ordinary 
parcel  rates  cannot  be  claimed  on  the  bags. 
Ijord  Advocate  v.  Edinburgh,  etc.,  R'y  Co.; 
13  Scotch  Session  Cases  (Sd  series),  907. 
1851. 

3.  —  A  railway  company  is  not  bound  to 
carry  a  mail  guard  with  bags  at  the  same 
rate  as  an  ordinary  passenger;  and  before  the 
postmaster-generar  can  compel  a  railway 
company  to  carry  such  mail  bags,  a  privity 
must  exist  between  them  by  the  execution 
of  a  special  contract.  Regina  v.  Irish  South 
Eastern  R'y  Co.,  1  Irish  Common  Law,  39. 
1850. 


MALICIOUS  PROSECUTION. 

1.  Act  of  agent  or  employe.  An  agent 
acting  under  an  authority  to  control  and 
supervise  the  lands  of  a  corporation  cannot 
institute  against  parties  a  criminal  prosecu- 
tion for  larceny  or  other  offense  against  the 
criminal  laws,  committed  in  reference  to 
the  property  in  his  custody  as  agent,  and  so 
bind  his  principal  in  damages  for  a  malicious 
prosecution,  although  it  be  shown  that  the 
prosecution  was  without  probable  cause  and 
was  malicious.  Pressley  v.  Mobile,  etc.,  R. 
R.  Co.,  15  Federal  Reporter,  199,  1883;  11 
Amer.  &  Eng.  R.  R.  Cases,  237. 

2.  —  If  an  agent,  while  acting  within  the 
range  of  his  employment,  do  an  act  injurious 
to  another,  either  through  negligence,  wan- 
tonness or  intention,  then,  for  such  abuse  of 
the  authority  conferred  upon  him  or  implied 
in  his  appointment,  the  master  or  employer 
is  responsible  in  damages  to  the  person  thus 
injured;  but  if  the  agent  go  beyond  the 
range  of  his  employment  or  duties,  and  of 
his  own  will  do  an  unlawful  act  injurious  to 


862 


MALICIOUS  PROSECUTION, 


Arrest  of  Engine-Driver  —  Corporate  Liability. 


another,  the  agent  is  liables)  but  the  master 
or  employer  is  not.     lb. 

3.  —  An  agent  of  a  railway, company,  hav- 
ing and  exercising  supervision  over  the  lands 
of  the  company  and  in  charge  of  such  lands, 
making  leases,  collecting  rents  and  stump- 
age,  and,  negotiating  sales  of  the  lands  for 
the  company,  who  invokes  the  criminal  law 
by  bringing  a  charge  of  grand  larceny  against 
a  party  for  spoliation  of  the  timber  lands  of 

,  the  company,  is  not  in  so  doing  acting  with- 
in the  scope  of  his  agency  or  in  the  course  of 
his  employment,  and  the  company  is  there- 
fore not  to  be  held  responsible  for  such 
actions  done  maliciously  by  him.     lb. 

4.  —  A  clerk  in  the  service  of  a  railway 
company,  whose  duty  it  was  to  issue  tickets 
to  passengers  and  receive  the  money,  and 
keep  it  in  a  till  under  his  charge,  has  no  im- 
plied authority  from  the  company  to  give 
into  custody  a  person  whom  he  suspects  has 
attempted  to  rob  the  till,  after  the  attempt 
has  ceased,  as  such  arrest  could  not  be  neces- 
sary for  the  protection  of  the  company's 
property.  And  the  company  is  therefore  not 
.liable  for  the  act  of  the  clerk.  Allen  v.  Lon- 
don And  South  Western  R'y  Co.,  Law  Re- 
ports, 6  Queen's  Bench  Cases,  65.     1870. 

5.  —  A  foreman  porter  in  the  service  of  a 
railway  company,  who,  in  the  absence  of 
the  station-master,  is  in  charge  of  a  station, 
has  no  implied  authority  to  give  in  charge 
a  person  whom  he  suspects  to  be  stealing 
the  company's  property ;  and,  if  he  gives  in 
charge  on  such  suspicion  an  innocent  per- 
son, the  company  is  not  liable.  Edwards 
V.  London  and  North  Western  R'y  Co., 
Law  Reports,  5  Common  Pleas  Cases,  445. 
1870. 

6.  —  Where  the  em])loyes  of  a  railway 
company,  engaged  in  running  a  train,  saw 
obstructions  upon  the  track,  and  at  the 
same  time  plaintiff  running  from  the  place 
of  the  obstructions,  and  stopped  the  train, 
pursued  and  captured  plaintiff,  and  took 
him  to  a  point  where,  an  examination  hav- 
ing been  held,  sufficient  evidence  to  detain 
him  was  not  discovered,  and  he  was  returned 
to  his  home  without  expense  to  himself,  it 
was  held  that,  in  the  absence  of  any  other 
authority  from  the  company  than  the  mere 
relation  of  employer  and  employe,  the  com- 
pany was  not  liable  for  the  act.    Porter  v. 


^Chicago,  Rock  Island  and  Paoifla  R,  R.  Co,, 
41  la.,  858.     1875. 

7.  Arrest  of  engine-driver;  damages  to 
railway  company.  An  action  may  be  sus- 
tained by  a  master  against  one  maliciously 
causing  the  arrest  of  his  employes,  when  no 
legal  cause  of  action  existed  against  the 
servants,  and  the  arrest  was  for  the  sole  pur- 
pose of  injuring  the  master;  and  mali- 
ciously causing  the  arrest  of  a  railway 
company's  engine-driver  while  running  a. 
train  of  cars,  to  delay  the  train  and  thereby 
damage  the  company,  is  actionable.  And, 
held,  on  demurrer,  that  it  was  not  necessary 
to  aver  what  became  of  the  defendant's  suit 
against  the  servant,  if  the  pleadings  admit 
that  it  was  malicious,  false  and  hopeless.. 
St.  Johnsbury  and  Lake  Champlain  R.  R. 
Co.  V.  Hunt,  55  Vt.,  570.     1883. 

8.  Corporate  liability.  The  prosecution 
of  criminal  offenders  is  one  of  the  objects 
and  privileges  of  a  railroad  corporation,  and  it 
can  be  held  accountable  for  any  malicious 
prosecution.  Rieord  v.  Central  Pacific  R. 
R.  Co.,  15  Nev.,  167,  1880;  3  Amer.  &  Eng. 
R.  R.  Cases,  394;  Stevens  v.  Midland  Coun- 
ties R'y  Co.,  10  Hurlstone  &  Gordon  (Ex- 
chequer), 358,  1854 ;  Miller  v.  Burlington  and 
Missouri  River  R.  R.  Co.,  8  Neb.,  219,  1879; 
20  Amer.  R'y  Rep.,  96. 

'9.  —  An  action  for  a  malicious  prosecu- 
tion will  lie  against  a  railway  company. 
Edwards  v.  Midland  R'y  Co.,  Law  Reports, 
6  Queen's  Bench  Division,  287,  1880;  29 
Eng.  (Moak.),  621 ;  1  Amer.  &  Eng.  R.  E. 
Cases,  571.  And  the  employment  of  police- 
men by  a  company  to  protect  its  property  is 
an  act  within  the  scope  of  the  incorporation 
of  the  company.  lb.  See,  also,  Corbett  r. 
Sullivan,  54  Vt.,  619.    1882. 

10.  —  To  show  that  a  criminal  prosecution 
was  instituted  by  authority  of  the  corpora- 
tion it  is  not  necessary  to  produce  a  resolu- 
tion of  its  board  of  directors.  It  is  sufficient 
to  show  that  its  legal  advisers,  acting  in 
conjunction  with  such  of  its  servants  and 
agents  as  have  knowledge  of  the  facts,  in- 
stituted the  proper  proceedings.  Rieord  v. 
Central  Pacific  R.  R.  Co.,  15  Nev.,  167,  1880; 
2  Amer.  &  Eng.  R.  R.  Cases,  894. 

11.  —  A  railway  company  is  not  liable  for 
a  malicious  prosecution,  instituted  by  its. 
agents,  against  one  of  its  oflacers,  in  the 
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name  of  the  state,  for  alleged  embezzlement 
of  its '  funds ;  there  being  no  pretense  that 
any  power  was  given  the  company  to  en- 
gage in  such  prosecutions  or  that  they  came 
within  the  scope  of  its  general  powers  or 
purposes.  Gillett  v.  Missouri  Valley  B.  R. 
Co.,  55  Mo.,  315.     1874.     , 

12.  Debtors.  Where ,  the  assignee  of  a 
claim,  in  favor  of  a  railway  company,  sold 
the  claim  in  the  name'of  the  company,  and 
caused  the  arrest  of  the  debtor,  held,  that 
the  company  was  not  liable  for  -malicious 
prosecution.  Park  v.  Toledo,  Canada  South- 
em  and  Detroit  R.  R..Co.,  41  Mich.,  353. 
1879. 

13.  Possengers.  Trespass  lies  against  a 
corporation  aggregate  for  an  assault  com- 
mitted by  its  servant  authorized  by  it  to  do 
the  act.  But  w^here  the  servant  of  a  I'ailway 
company  took  the  plaintiff,  a  passenger 
upon  the  company's  line,  into  custody  for 
an  alleged  breach  of  one  of  the  company's 
by-laws,  and  carried  him  before  a  magis- 
trate, and  the  attorney  of  the  company  at- 
tended before  the  magistrate  to  conduct  the 
charge,  held,  that  this  was  no  evidence 
that  the  company  ratified  the  act  of  its 
servant.  Eastern  Counties  R'y  .Co.  v. 
Broom,  6  Welsby,  Hurlstone  &  Gordon  (Ex- 
chequer), 814;  3  Eng.  Law  &  Equity,  406; 
6  Eng.  R.  R.  &  Canal  Cases,  743.     1851. 

14.  —The  plaintiff  came  to  a  station  of 
the  defendant's  railway  when  a  passenger 
train  was  about  to  start,  and,  having  entered 
the  compartment  of  the  ticket  office  where 
the  clerk  was  then  issuing  tickets,  he 
approached  the  ticket  press  and  asked  for  a 
ticket,  but  did  not  get  or  pay  for  one.  A/ 
person  outside  the  office  called  the  plaintiff 
out  as  the  train  was  about  to  leave  the  plat- 
form, and,  as  the  plaintiff  was  leaving  the 
ticket  office,  the  ticket-clerk,  erroneously 
believing  that  he  had  seen  a  ticket  in  the 
plaintiff's  hand,  detained  him,  asked  him  for 
the  ticket  and  searched  him,  and  subse- 
quently charged  the  plaintiff,  in  the  presence 

.  of  the  station-master,  with  having  stolen  a 
ticket,  whereupon  the  plaintiff  was  also 
searched  by  the  station-master.  lu  an  action 
brought  by  the  plaintiff  against  the  railway 
company  for  assault  and  false  imprisonment, 
Md,  affirming  the  decision  of  the  court  of 
queen's  bench,  that  there  was  evidence  of 


the  defendant's  liability  for  the  acts  of  the 
ticket-clerk  and  station-master,  and  that  the 
judge  was  right  at  the  trial  in  refusing  to 
direct  a  verdict  for  the  defendant  on  the 
ground  that  there  was  no  evidence  that  it 
committed  or  authorized  the  trespass  proved. 
Van  den  Eynde  v.  Ulster  Ry  Co.,  5  Irish 
Reports  (Common  Law),  338.     1871. 

15.  —  The  plaintiff  was  a  passenger  by 
the  defendant's  railway  with  a  return  ticket 
from  M.  to  N.  On  reaching  E.,  a  station 
short  of  N.,  he  got  ou^,  but  was  informed 
that  he  must  pay  an  additional  fare  of  3d. 
This  he  refused  to  do.'^  He  was  thereupon 
given  into  custody  by  the  inspector  of  the 
defendant's  station  upon  the  charge  of  re- 
fusing to  give  up  his  ticket,  or  pay  his  fare, 
and  thereby  defrauding  the  defendant.  This 
charge  was  dismissed.  The  plaintiff  having 
brought  an  action  of  trespass  and  false  im- 
prisonment, held,  that,  as  the  defendant  was 
empowered,  under  s.  104  of  the  above  act,  to 
arrest  persons,  committing  frauds  under 
s.  103,  and  as  the  inspector  was  defendant's 
representative  at  B.,  it  must  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that 
the  inspector  had  authority  from  the  de- 
fendant to  arrest  persons  supposed  to  be 
guilty  of  committing  offenses  against  that 
section,  and  that  the  defendant  was  liable 
for  his  mistake.  Moore  v.  Metropolitan  R'y 
Co.,  Law  Reports,  8  Queen's  Bench  Cases, 
36;  4  Eng.  (Moak),  203.     1873. 

16.  —  failure  to  pay.  A  by-law  of  a 
railway  company,  duly  sanctioned  by  the 
board  of  trade,  declai-ed  that  "  each  passen- 
ger not  producing  or  delivering  up  his  ticket 
will  be  required  to  pay  the  fare  from  the 
place  whencd  the  train  originally  started ;  or, 
in  default  of  payment  thereof,  shall  forfeit 
a  sum  mot  exceeding  40s."  Held,  that  al- 
though this  specific  act  was  not  mentioned 
in  §,109  of  the  8  and  9  Vict.,  c.  30,  it  came 
within  the  scope  of  the  authority  given 
by  §  108  of  that  act,  authorizing  railway 
companies  to.  make  by-laws  "for  regu- 
lating the  traveling  upon  the  railway; "  and 
that  the  arrest  of  a  passenger  who  refused 
to  show  or  give  up  his .  ticket  at  a  station, 
and  whose  name  and  residence  were  un- 
known, was  warranted  by  §  154  of  the  above 
statute.  Barry  v.  Midland  Great  Western 
R'y  Co.,  17  Irish  Common  Law,  103./.  1865. 
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Beversed  upon  stppeal,  and  held  that  the  ar- 
rest was  not  warranted  under  the  law.  Same 
V,  Same,  1  Irish  Beports  (Common  Law), 
180.    1867. 

3  7.  —  fallnr©  to  snrrendcr  ticket.  A 
special  act  authorized  the  L.  and  C.  R'j  Co. 
to  make  by-laws  and  impose  penalties  and 
forfeitures  for  their  enforcement.  The  com- 
pany made  a  by-law  providing  that  any 
passenger  who  shoulfl  not  surrender  his 
ticket  upon  leaving  the  company's  premises 
should  pay  fare  from  the  atation.from  which 
the  train  originally  staii'ted.  Held,  that  this 
wafi  not  a  by-law  imposing  a. penalty  or  for- 
feiture, a,n|l  that  the  arrest  of  a  passenger 
in  such  a  case  was  not  authorized.  Chilton 
V.  London  and  Croydon  B'y  Co.,  16  Meeson 
&  Welsby  (Exchequer),  218,  1847;  5  Eng.  R. 
^.  &  Carnal  Cases,  4. 

18.  —  lost  ticket.  A  passenger  who  has 
been  arrested  and  lodged  in  prison  by  the 
employes  of  a  railway  company  for  travel- 
ing without  a  ticket,  when  his  ticket,  in 
fact,  has  been  accidentally  lost,  may  re- 
cover damages  for  the  wrong.  Lynch  v. 
Metropolitan  Elevated  R'y  Co.,  90  N.  Y.,  77; 
13  Amer.  &  Eng.  R.  R.  Cases,  119,  1883; 
Lynch  v.  Metropolitan  Elevated  R'y  Co.,  34 
Hun  (N.  Y.),  506,  1881.  See,  also,  Ooff  v. 
Great  Northern  B'y  Co.,  8  Ellis  &  Ellis,  672; 
107  E.  C.  L.,  671,  1881;  Lynch  v.  Metropoli- 
tan Elevated  B'y  Co.,  00  N.  Y.,  77,  1883. 

19.  —  pleading.  In  an  action  for  dam- 
ages on  account  of  the  wrongful  arrest  of  a 
passenger  on  its  train  caused  by  the  con- 
ductor, it  was  alleged  that  the  conductor 
was  "acting  within  the  scope  of  his  author- 
ity." Held,  it  was  competent  to  prove  that 
in  the  performance  of  the  act  the  conductor 
was  acting  within  the  sphere  of  his  authority 
as  conferred  by  the  company,  or  under  its 
instructions.  Galveston,  Harrisburg  and  San 
Antonio  B'y  Co.  v.  Donahoe,  56  Tex.,  162, 
1883;  9  Amer.  &  Eng.  B.  R.  Cases,  287. 

20.  —  pleading ;  damages.  At  the  trial 
of  an  action  of  contract  for  a  breach  of  the 
agreement  of  a  railway  company  to  carry 
the  plaintiff  as  a  passenger  on  its  line  from 
S.  to  N.,  it  appeared  that  he  bought  a  ticket 
at  S.  which  entitled  him  to  be  carried  to  N. ; 
that  the  defendant's  conductor  refused  to 
receive  the  ticket,  and,  when  the  train  ar- 
rived at  an  intermediate  station,  the  con- 


ductor, who  was  a  railway  police  officer, 
arrested  the  plaintiff  for  evading  his  fare,  and 
delivered  him  into  the  custody  of  two  police 
officers,  who  detained  him  during  the  night 
in  the  place  provided  for  arrested  persons. 
Held,  that  the  detention  of  the  plaintijf 
during  the  night,  his  discomforts  in  the 
place  of  detention,  illness  produced  by  the 
dampgesg  of  the  cell  in  which  he  was  con- 
fined, and  the  indignities  which  he  suffered 
at  the  hands  of  the  police  officers,  were  not 
elements  of  damage  which  he  could  recover 
in  this  action,  Murdoch  v.  Boston  an^ 
Albany  R.  B.  Co.,  183  Mass.,  15,  1882;  6 
Amer.  &  Eng.  R.  R.  Cases,  406. 

21.  —  ratification  of  act  of  employe. 
The  plaintiff,  being  desirous  of  going  by  an 
excursion  train  from  Monks  Ferry  (the  de- 
fendant's station)  to  Bangor  and  back,  in- 
quired of  the  clerk  at  the  former  station  by 
'what  train  he  could  return;  the  clerk  in- 
formed him  that  his  ticket  would  be  avail- 
able by  the  evening  train  from  Bangor ;  the 
plaintiff  accordingly  obtained  an  excursion 
ticket,  and  returned  by  the  train  mentioned 
by  the  clerk.  On  arriving  at  the  platform 
near  to  the  Chester  station  a  railway  servant, 
who  had  charge  of  the  train,  upon  receiving 
the  plaintiff's  ticket  told  him  that  he  had 
come  by  the  wrong  train,  and  that  he  must 
pay  28.  6d.  more.  This  the  plaintiff  refused 
to  pay,  and  he  was  thereupon  taken  into 
custody  by  a  railway  servant,  under  the  di- 
rection of  a  superintendent;  but,  after  hav- 
ing been  a  short  time  in  custody,  he  paid  the 
money  under  protest,  and  was  released,  It 
appeared  that  the  Chester  station  was  occu- 
pied by  the  defendant's  company,  and  by 
several  other  railway  companies ;  but  one  of 
the  witnesses  stated  that  he  believed  the 
person  who  took  the  plaintiff  into  custody 
to  be  one  of  the  servants  of  the  defendant. 
The  plaintiff's  attorney  having  written  to  the 
secretary  of  the  defendant  for  compensation, 
received  a  Mrritten  answer  from  him,  request- 
ing that  he  might  be  furnished  with  the  date 
of  the  transaction,  and  promising  to  make, 
the  necessary  inquiries.  The  secretary  also 
stated'that  it  was  an  awkward  business,  and 
that  the  blame  would  fall  upon  the  clerk  at 
the  station  who  had  given  the  false  informa- 
tion; and  he  also  offered  to  repay  to  thp 
plaintiff   the  sum  of  3«.  6d  he  had  been 
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compelled  to  pay.  Held,  in  an  action  against 
the  defendant  for  the  arrest,  that  tlie  cir- 
cumstances of  the  case  did  not  afford  any  ev- 
idence that  the  arrest  had  t^een  made  by  any 
authority,  either  express  or  implied,  given 
by  the  company,  or  that  it  had  ratified  the 
act.  Boe  v.  Birkenhead  B'y  Co.,  7  Welsby, 
Hurlstone  &  Gordon  (Exchequer),  36,  1851 ; 
6  Eng.  B.  R.  &  Canal  Cases,  795 ;  7  Eng.  Law 
&  Equity,  546;  21  Law  Journal  Rep.,  N.  S. 
<Exch.),  9. 

22.  Probable  canse.  In  an  action  to  re- 
cover damages  for  a  malicious  prosecution, 
the  want  of  probable  cause  must  be  afiSrma- 
tively  established  by  the  plaintiff.  Ganea  v. 
Smithern  Paciflo  R.  B.  Co.,  51  Cat.,  140. 
1875. 

23.  —  If  the  plaintiff,  in  such,  action, 
proves  that  he  was  held  to  bail  by  the  ex- 
amining magistrate,  he  establisbes,  prima 
faeie,  the  existence  of  probable  cause;  and 
the  fact  that  the  grand  jury  subsequently  ig- 
nores the  charge  does  not,  in  California, 
afford  evidence  of  want  of  probable  cause 
which  overcomes  the  effect  of  the  order 
holding  the  plaintiff  to  bail.    Jb. 

24.  —  Where  the  facts  adduced  upon  the 
investigation  of  an  action  for  a  personal  in- 
jury tended  to  show  that  the  injury  was  not 
caused  by  a  collision  as  alleged,  and  the  de- 
fendant laid  all  of  said  facts  before  a  solic- 
itor and  took  his  advice,  and  thereupon 
commenced  a  criminal  proceeding  for  con- 
spiracy, and  such  proceeding  was  found  by 
the  jury  to  be  honest,  held.,  that  the  defend- 
ant was  not  liable  for  malicious  prosecution. 
Abrath  v.  North  Eastern  R'y  Co.,  Law  Re- 
ports, 11  Queen's  Bench  Division,  440.     1813. 

25.  —Held,  under  the  facts  in  tho  case, 
that  the  defendant  had  probable  cause  for 
charging  the  plaintiff  with  appropriating 
fares.  Hewett  v.  New  Orleans  and  Carroll- 
ton  R.  R.  Co.,  28  La.  An.,  685.     1876. 

26.  Tickets;  sales  of.  In  an  action  for 
malicious  prosecution  on  a  charge  of  selling 
a  fraudulent  railroad  ticket,  the  defendant 
may  introduce  evidence  of  his  having  had 
knowledge,  anterior  to  the  charge,  of  the 
sale  of  fraiidulent  tickets  by  the  plaintiff  on 
other  occasions.  Thdin  v.  Baltimore  and 
Ohio  iJ.  iJ.  Co. ,  59  Md. ,  539.     1883. 

27.  —  An  officer  of  a  railroad  company, 
having  reasonable  grounds  for  supposing  a 
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person  had  in  his  possession  fraudulent 
tickets  of  the  company,  is  justified  in  pro- 
ceeding by  search  warrant  to  ascertain  that 
fact,  and  the  failure  to  find  such  tickets  does 
not  show,  that  he  had  not  sufficient  ground 
to  justify  him  in  instituting  the  search.    Jb. 


MALPRACTICE. 

1.  Injury  ta  passengers.  A  railway  com- 
pany having  assumed  to  furnish  a  surgeon 
for  passengers  injured  thereby,  its  duty  to 
the  plaintiff  is  discharged  when  it  provides  a 
surgeon  possessing  only  ordinary  skill ;  and 
for  any  danaage  caused  the  plaintiff  by  the 
neglect  of  such  surgeon,  the  surgeon,  and 
H^ot  the  defendant,  would  be  responsible. 
Secord  v.  St.  Paul,  Minneapolis  and  Mil- 
waukee Ky  Co.,  18  Federal  Reporter,  231. 
1883. 


MANDAMUS. 

SeeBniDSES;  Eijivators;  Strikes;  Stibscriptioiis  bt 
Cities  and  Towns;  Subscbiptions  by  Cocnties. 

1.  Adequate  legal  remedy.  This  court 
will  not  award  a  mandamus  when  full  relief 
can  be  had  by  appeal,  writ  of  error,  or  other- 
wise. Ex  parte  South  and  North  Alabama 
R.  R.  Co.,  65  Ala.,  599.    1880. 

2.  Appeal.  One  who  has  obtained  an  ex- 
tension of  time  within  which  to  comply 
with  peremptory  mandamus  cannot  there- 
after appeal  from  the  order  directing  that 
the  mandamus  issue.  People  ex  rel.  v.  Roch- 
ester and  State  Line  R.  R.  Co.,  15  Hun 
(N.  Y.),  188.     1878. 

3.  —  Mandamus  will  not  lie  to  compel  a 
justice  of  the  peace  to  grant  an  appeal.  Chi- 
cago, Rook  Island  and  Pacific  R.  R.  Co.  v. 
Franks,  55  Mo.,  325.     1874. 

4.  —  proceedings  on  reversal.  When  a 
cause  is  reversed  by  the  supreme  court,  on 
the  ground  that  a  writ  of  mandamus  should 
have  been  awarded  in  the  court  below,  and 
the  circuit  court,  without  any  new  testimony 
being  heard,  awards  the  writ  in  conformity 
with  the  opinion  of  the  supreme  court,  such 
judgment  of  the  circuit  court  will  not  be 
reviewed.  Chicago  and  Alton  R.  R.  Co.  v. 
The  People,  73  111.,  83.    1874. 
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5.  Appellate  courts.  This  court  will  not 
by  mandamus  revise  the  action  of  inferior 
courts,  acting  within  the  scope  of  their  au- 
thority, touching  any  matter  about  which 
they  must  exercise  their  judicial  discretion. 
This  principle  applied  to  the  mandate  of  the 
supreme  court  in  relation  to  the  occupancy 
of  the  Grand  Caflon  of  the  Arkansas  in  Col- 
orado. Ex  parte  Railway  Co.,  101  IT.  8., 
711.    1879. 

6.  Bill  of  exceptions.  The  return  of  a 
judge  to  a  writ  of  mandamus,  to  require 
him  to  sign  a  bill  of  exceptions,  construed. 
State  ex  rel.  v.  Northwestern  Union  Ry  Co., 
47  Wis.,  436.     1879. 

7.  Bridge.  Where,  upon  certain  condi- 
tions, a  special  act  requii'ed  a  railway  com- 
pany to  pay  damages  for  decrease  in  tolls  of 
a  neighboring  bridge,  it  was  held  that  an 
action  of  debt  lay  against  the  company ;  and 
that  m.andamu8  was  not  a  more  effectual 
remedy  and  ought  not  to  be  granted. 
Jtegina  v.  Hull  and  Selby  R.  R.  Co.,  6 
Adolphus  &  Ellis  (N.  8.),  70;  51  E.  C.  L., 
68.     1844. 

8.  Common  carriers.  JMandamiis  will  not 
lie  against  a  common  carrier  to  compel  it 
to  carry  freight.  8uch  act  is  a  private 
wrong,  for  which  an  action  at  law  will 
afford  a  complete  remedy.  People  v.  N.  Y., 
Lake  Erie  and  Western  R.  R.  Co.,  2  N.  Y. 
Civil  Procedure  Reports,  83,  1883;  People 
ex  rel.  v.  New  York,  Lake  Erie  and  Western 
R.  R.  Co.,  33  Hun  (N.  Y.),  533,  1880. 

■  9.  Construction  of  railway.  On  an  appli- 
cation for  a  mandamus  against  a  railway 
company,  by  a  land  owner,  over  whose  land 
the  line  was  authorized  to  be  made,  but  to 
whom  no  notice  had  been  given  by  the  com- 
pany requiring  his  land,  to  complete  the  line 
and  to  purchase  the  necessary  land  for  that 
purpose,  lield,  that  it  was  no  answer  to  the 
rule,  that  the  prescribed  period  for  the  com- 
pulsory purchase  of  the  necessary  land  had 
nearly  expired,  if  there  was  still  a  period 
during  which  the  company  might  take  the 
requisite  initiatory  steps.  Regina  v.  York, 
Newcastle  and  Berwick  Ry  Co.,  6  Eng.  R.  R. 
&  Canal  Cases,  648,  1851 ;  Queen  v.  York  Ry 
Co.,  16  Adolphus  &  Ellis  (N.  8.),  886;  71  E. 
C.  L.,  886,  1831.  See  Queen  v.  Lancashire 
and  Yorkshire  Ry  Co. ,  71  E.  C.  L. ,  904.    1851. 

10.  —  That  compliance  is  impracticable  is 


a  good  return  to  a  writ  in  such  a  case. 
V.  London  and  North  Western  Ry  Co.,  16 
Adolphus  &  Ellis  (N.  8.),  864;  71  E.  C.  L., 
883,  1851 ;  Queen  v.  York  and  North  Midland 
Ry  Co.,  1  Ellis  &  Blackburn,  178;  73  E.  C. 
L.,  177,  1853.  See  Queen  v.  Lancashire  and 
Yorkshire  Ry  Co. ,  ib.,  338.    1853. 

11.  —  The  following  cases  hold  a  man- 
damus  proper  in  such  case:  Regina  v.  Lan- 
cashire and  Yorkshire  Ry  Co.,  16  Eng.  Law 
&  Equity,  327;  1  Ellis  &  Blackburn,  338;  17 
Jurist,  63;  73  E.  C.  L.,  238,  1853;  Regina 
V.  Great  Western  Ry  Co.,  16  Eng.  Law  & 
Equity,  341;  1  Ellis  &  Blackburn,  353;  17 
Jurist,  85;  33  Law  Jour.  Rep.  (N.  S.,  Q.  B.), 
65;  72  E.  C.  L.,  353,  1853;  Qveen  v.  Cheat 
Western  Ry  Co.,  18  Eng.  Law  &  Equity, 
364;  33  Law  Jour.  Rep.  (N.  8.,  Q.  B.),  363;  1 
Ellis  &  Blackburn,  874;  73  E.  C.  L.,  874, 
1853. 

12.  —  Mandamus  lies  to  compel  the  entire 
completion,  at  the  instance  of  a  landholder 
whose  land  has  been  required,  or  is  preju- 
diced by  the  non-completion.  ,  Regina  v. 
York  and  North  Midland  Ry  Co.,  16  Eng. 
Law  &  Equity,  399;  1  Ellis  &  Blackburn,  178; 
17  Jurist,  35;  33  Law  Jour.  Rep.  (N.  8.,  Q.  B.), 
41 ;  73  Eng.  Com.  Law,  178,  1853.  But  the 
contrary  doctrine  held  and  case  reversed 'in. 
the  exchequer  chamber.  York  and  North 
Midland  Ry  Co.  v.  Regina,  18  Eng.  Law  & 
Equity,  199;  33  Law  Jour.  Rep.  (N.  S.,  Q. 
B.),  335;  17  Jurist,  690,  1853;  York  and  North 
Midland  Ry  Co.  v.  Queen,  1  Ellis  &  Black- 
burn, 858;  72  E.  C.  L.,  856, 1853;  Great  West- 
ern Ry  Co.  V.  Queen,  1  Ellis  &  Blackbuni, 
874;  72  E.  C.  L.,  873, 1853;  reversing  Qvteen 
V.  Great  Western  Ry  Co.,  1  Ellis  &  Black- 
bum,  353;  72  E.  C.  L.,  353,  1853. 

13.  —  A  motion  for  mandamus  to  a  rail- 
way company  to  carry  out  its  line,  which  it 
is  alleged  it  is  leaving  incomplete  by  laches, 
may  be  grounded  on  a  demand  made  by  a 
shareholder  in  the  company  itself.  Queen  v. 
Ambergate  Ry  Co.,  17  Adolphus  &  Ellis 
(N.  8.),  363;  79  E.  C.  L.,361.  1851.  See  Same 
V.  Same,  18  Eng.  Law  &  Equity,  333;  17 
Juript,  668;  1  Ellis  &  Blackburn,  372;  73  E. 
C.  L.,  371 ;  32  Law  Jour.  Rep.  (N.  S.,  Q.  B.), 
191.     1853. 

14.  —  A  mandamus  will  compel  a  railway 
company  to  build  its  line  in  accordance  with 
the  terms  of  the  special  act  of  incorpora- 
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tion.  But  the  mandamus  will  not  be  held 
sufficient  if  it  does  not  appear  that  the  com- 
pany has  abandoned  its  design  or  that  it 
is  not  proceeding  with  convenient  speed. 
Begina  v.  Eastern  Counties  Ky  Co.,  10 
Adolphus  &  Ellis,  531;  37  E.  C.  L.,  287. 
1839. 

15.  _  Where  certain  works,  authorized  by 
a  railway  act  (6  and  7  Will.  4,  o.  36)  to  be 
done  in  a  particular  manner,  and  in  a  speci- 
fied time,  have  been  completed  by  the  com- 
pany in  a  manner  which  is  objected  to,  in 
order  to  obtain  a  mandamus  to  enforce  the 
performance  in  the  way  required  by  the  act, 
it  should  distinctly  appear  that  a  specific 
complaint  has  been  made  to  the  company, 
since  the  completion  of  the  work,  and  a  dis- 
tinct demand  of  what  the  party  moving  de- 
sires to  enforce,  a.nd  a  refusal,  in  effect,  by 
the  company.  Expressions  of  disapproba- 
tion while  the  works  are  proceeding,  though 
proper  to  be  made,  do  not  relieve  such  party 
from  the  necessity  of  specifically  demand- 
ing a  proper  compliance  with  the  statute 
after  the  works  are  done,  as  without  it  he 
might  be  supposed  to  have  waived  his  ob- 
jection. Regina  v.  Bristol  and  Exeter  B'y 
Co.,  3  Eng.  R.  R.  &  Canal  Cases,  433.     1843. 

l(i.  —  branch  line.  A  railway  company 
cannot  be  compelled  by  mandamus  to  pur- 
chase land  to  make  a  branch  railway,  where 
the  compulsory  powers  of  the  company  to 
purchase  the  necessary  land  expired  bel'ore 
the  writ  issued,  though  the  company  had,  a 
month  before  the  expiration  of  the  powers, 
been  required  by  the  l^nd  owners  so  to  do. 
Regina  v.  London  and  North  Western  Ry 
Co.,  6  Eng.  R.  R.  &  Canal  Cases,  634.     1851. 

17.  —restoration  of  railway.  Where  a 
railway  was  made  under  the  authority  of  an 
act  of  parliament,  by  which  the  proprietors 
were  incorporated,  and  by  which  it  was 
provided  that  the  public  should  have  the 
beneficial  enjoyment  of  the  same,  the  com- 
pany having  afterward  taken  up  the  rail- 
way, held,  that  a  mandamus  might  issue  to 
compel  the  company  to  reinstate  and  lay 
down  again  the  railway.  'Bex  v.  Severn  and 
Wye  Ry  Co.,  1  Eng.  H.  R.  &  Canal  Cases, 
541  (Appendix).    1839. 

18.  Contract.  .  A  contract  with  a  corpora- 
tion will  not  be  enforced  by  'mandamus. 
State  ex  rel.  v.  Paterson  and  Newark  B.  B. 


Co.,   10  Amer.   &    Eng.   R.   R.   Cases,   334 
(N.  J.).     1882. 

19.  Depot;  maintenance.  Where,  upon 
a  proceeding  by  mandamus  to  compel  a  rail- 
way company  to  resume  its  use  of  a  station 
which  it  had  abandoned,  the  question  was 
whether  the  place  in  question  was  a  station 
within  the  statute  applicable  to  the  case,  it 
was  held  that  it  was  a  question  of  mixed^ 
law  and  fact,  and  that  a  decision  by  the- 
court  below,  that  upon  certain  facts  found; 
the  place  was  a  station,  could  be  reviewed: 
in  the  supreme  court.  State  v.  New  Haven 
and  Northampton  Co.,  41  Conn.,  134,  1874;  6. 
Amer.  R'y  Rep.,  84,  .) 

20.  Eminent  domain.  It  not  being  the 
duty  of  a  railway  corporation,  after  having 
obtained  possession  of  land  for  its  track,  and 
in  the  use  of  it,  to  institute  proceedings  to 
condemn  it,  mandamus  is  not  a  proper 
remedy  for  the  owner  to  compel  the  institu- 
tion of  such  proceedings.  Smith  v.  Chicago 
and  Alton  B.  B.  Co.,  67  HI. ,  191.     1873., 

21.  —  A  rule  msi. having  been  obtained 
for  a  mandamus  to  a  railway  company  to 
summon  a  jury  to  assess  compensation  for 
damage  under  its  act,  the  following  agree- 
ment was  entered  into  by  its  agent  and  tlie 
claimant:,  "We  do  hereby  agi-ee  to  accept  of 
the  company,  in  discharge  of  our  claim 
against  it  for  injury,  etc.,  the  sum  of  i25l., 
and  8^  per'  week  for  the  future,  as  long  as 
the  present  damages  continue.  (Signed) 
W.  E.,  T.  E."  This  was  also  signed  by  the 
agent  of  the  company.  Upon  this  agree- 
ment the  proceedings  for  the  mandamus 
were  discontinued.  The  company  paid  the 
435Z.,  and  also  the  8i!.  per  week  for  several 
weeks,  and  then  ceased,  whereupon  an  ap- 
plication was  made,  for  a  mandamus  to  com- 
pel them  to  pay  the  money  according  to  the 
agreement,  or  to  summon  a  jury  to  assess 
compensation,  or  to  revive  the  former  rule. 
Heldj  that,  as  the  agreement  was  not  under 
the  seal  of  the  company,  it  could  not  be  en- 
forced by  action ;  and  the  court,  therefore; 
granted  the  mandamus.  Begina  v.  Bristol 
and  Exeter  B'y  Co.,  3  Eng.  R.  R.  &  Canal 
Oases,  777.    1845. 

22.  Fences  and  cattle-guards.  Where  a 
railway  company  fails  to  construct  fences 
and  cattle-guards,  as  required  by  statute,  a 
writ  of  mandamus  may  properly  be  issued. 


868 


MANDAMUS. 


Highways  —  Municipal  Bonds  and  Taxes. 


compelling  it  to  construct  atnd  maintain  the 
same.  People  ex  rel.  v.  Rochester  and  State 
Line  B'y  Co.,  14  Hun  (N.  Y.),  371,  1878; 
People  ex  rel.  v.  Rochester  and  State  Line 
R.  R.  Co.,  76  N.  Y.,  394,  1879. 

33.  Highways.  While  a  railway  company 
has  a  discretion  as  to  the  manner  of  per- 
forming the  duty,  imposed  upon  it  by  the 
General  Railroad  Act  (subd.  5,  §  28,  ch.  140, 
Laws  of  1850),  of  restoring  a  highway  across 
or  along  which  its  road  has  been  constructed , 
the  discretion  is  a  ministerial  one ;  the  act  of 
restoration  must  be  done ;  as  to  this  there  is 
no  discretion.  If  it  elects  a  manner  which 
proves  ineffectual,  and  yet  it  claims  to  have 
performed  its  duty,  and  the  aid  of  the  court 
is  invoked  by  the  commissioners  of  high- 
ways to  compel,  by  mandamus,  the  per- 
formance, the  court  has  power  to  and  should 
point  out  in  the  writ  in  what  the  corpora- 
tion has  failed  and  to  direct  particularly 
what  must  be  done  so  that  it  may  not  fail 
again.  People  ex  rel.  v.  Dutchess  and  Co- 
lumbia R.  R.  Co.,  58  N.  Y.,  153,  1874; 
7  Amer.  E'y  Rep.,  10. 

24.  —  A  mandamus  suggesting  that  a  rail- 
way crossed  a  certain  public  highway,  not 
on  a  level,  by  means  of  a  cutting,  along 
which  the  line  of  railway  was  laid  down, 
and  that  the  said  highway  was  thereby  cut 
through  and  destroyed,  and  rendered  impas- 
sable, and  that  a  reasonable  time  had  elapsed 
for  the  company  to  cause  the  highway  to  be 
carried  over  the  railway  by  a  bridge,  com- 
manded it  to  cause  the  said  highway  to  be 
carried  over  the  railway  by  means  of  a 
bridge,  in  conformity  with  the  regulations 
of  the  Railways  Clauses  Consolidation  Act, 
1845.  Held,  that  the  mandamus  was  bad ; 
for  that  the  act  gave  the  company,  by  s.  46, 
the  option  of  cariying,  by  means  of  a  bridge, 
either  the  road  over  the  railway,  or  the  rail- 
way over  the  road;  and  that  there  was  noth- 
ing stated  on  the  record  which  showed  that 
such  option  was  at  an  end.  South  Eastern 
R'y  Co.  V.  Queen,  17  Adolphus  &  Ellis  (N.  S.), 
485;  79E.  C.  L.,  485.     1853. 

25,  Insolvency.  Where  a  railway  com- 
pany had  failed  to  erect  a  wall  as  required 
by  its  charter,  and  the  party  for  whose  bene- 
fit the  requirement  was  made  did  not  insti- 
tute any  proceeding  for  about  five  years,  and 
in  the  interval  the  corporation  became  in- 


solvent, held,  that  the  insolvency  did  not 
authorize  the  relator  to  proceed  by  manda- 
mus. The  relator  had  an  adequate  legal 
remedy.  That  such  remedy  would  be  una- 
vailing by  reason  of  the  insolvency  of  the 
corporation  did  not  change  the  rule.  State 
V.  Paterson,  Newark  and  New  York  R.  B. 
Co.,  43  N.  J.  Law,  505,  1881 ;  9  Amer.  &  Eng. 
R.  R.  Cases,  134. 

26.  —  An  order  was  issued  by  the  board  of 
trade,  under  the  seventh  section  of  the  Rail- 
ways Clauses  Act,  1863  (36  and  37  Vict.,  c. 
93),  directing  a  railway  company  to  make  a 
bridge  for  the  purpose  of  carrying  a  turn- 
pike road  over  its  line  instead  of  crossing 
the  same  on  the  level.  Previously  to  the 
making  of  this  order,  the  company  had  ex- 
hausted all  its  powers  of  raising,  money  in 
making  the  line,  and  the  undertaking  prov- 
ing a  failure,  it  had  leased  its  line  in  per- 
petuity to  another  company,  and  such  lease 
was  confirmed  by  a  special  act  of  parlia- 
ment. The  lessees  took  all  the  profits  of  the 
line,  paying  a  portion  of  the  interest  due  to 
the  company's  debenture  stockholders.  The 
company  consequently  had  no  funds  for  the 
construction  of  the  bridge.  On  an  applica- 
tion for  a  mandamus  to  compel  the  com- 
pany to  comply  with  ,the  order  of  the  board 
of  trade,  the  above  facts  being  shovra,  the 
court  discharged  the  rule  for  the  mandamus, 
Bristol  and  North  Somerset  R'y  Co.,  In  re, 
Law  Reports,  3  Queen's  Bench  Division,  10, 
1877;  38  Eng.  (Moak),  3. 

27.  Judge  of  court  a  stockholder.  A 
m,andamus  will  not  issue  to  compel  a  judge 
to  hear  a  case  where  he  has  held  himself 
disqualified  from  hearing  it.  The  wife  of 
the  judge  was  related  to  some  of  the  stock- 
holders of  a  railway  company,  and  the  com- 
pany was  a  party  to  the  action.  State  ess 
rel.  V.  Van  Ness,  15  Fla.,  817.    1875. 

28.  Judgment.  Mandamus  does  not  lie  to 
review  the  discretion  of  a  ■  court  in  refusing 
to  reopen  a  judgment  that  an  aflidavit  of 
non-execution  may  be  supplied.  Chicago 
and  Northeastern  R.  R.  Co.  v.  Oenesee  Cir- 
cuit Judge,  40  Mich.,  168.    1879. 

29.  Municipal  bonds  and  taxes.  In  case 
of  non-payment  of  county  bonds  a  man- 
damus will,  by  the  laws  of  Alabama,  lie 
against  the  county  court  to  compel  the 
assessment  and  levy  of  the  necessary  taxes, 
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but  tlie  holder  who  resorts  to  the  courts  of 
the  United  States  must  there  reduce  the 
bonds  or  the  coupons  to  judgment,  before  he 
is  entitled  to  that  remedy.  County  of  Cfreene 
V.  Daniel,  103  U.  S.,  187,  1880;  3  Amer.  & 
Eng.  K.  E.  Cases,  105. 

80.  —  A  judgment  creditor  of  a  county, 
who  has  received  a  warrant  on  the  treasurer 
which  14  refused  payment,  may  have  a  man- 
damus to  enforce  the  collection  of  a  tax  to 
pay  such  judgment,  and  is  not  bound  to  wait 
and  take  his  turn  among  other  warrant- 
holders.  United  States  ex  rel.  v.  County 
Court  of  Vernon  County,  3  Dillon  (U.  S.  C. 
C),  281,  1875;  United  States  v.  Lincoln 
County,  5  Dillon  (U.  S.  C.  C),  184, 1879.  See, 
also,  Same  v.  Buchanan  County,  ib.,  285. 
1878. 

31.  —  When  the  legislature  has  given  a 
municipal  corporation  the  right  to  levy 
taxes  to  pay  debts,  any  court,  having  juris- 
diction to  enforce  the  payment  of  a  debt, 
may,  by  mandamus,  compel  the  corporate 
authorities  to  levy  a  tax  in  conformity  with 
the  mode  prescribed  and  to  the  extent  of  the 
power  conferred  by  law;  but  beyond  this  no 
court  can  go.  State  ex  rel.  v.  Bainey,  7 
Amer.  &  Eng.  R.  R.  Cases  (Mo.),  183;  74 
Mo.,  329.    1881. 

8i5.  —  intervention.  In  an  action  of 
mandamus  to  compel  aa  officer  to  do  cer- 
tain acts  necessary  to  the  levy  of  a  tax  voted 
in  aid  of  a,  railroad  a  tax-payer  cannot  in- 
tervene. Harwood  v.  Quinby,  44  la.,  385. 
1876. 

83.  —  issuance  of  bonds.  The  writ  of 
mandamus  will  not  be  allowed  to  compel  a 
corporation  to  issue  its  bonds  to  one  of  its 
creditors  in  order  to  obtain  the  benefit  of  a 
mortgage  security,  where  the  creditor's 
right  to  such  security  is  doubtful  and  the 
property  sought  to  be  affected  has  passed 
into  the  hands  of  third  parties  as  pur- 
chasers. The  remedy  in  such  case  should 
be  by  a  suit  in  equity  against  the  parties 
whose  interest  it  is  sought  to  affect.  Ham 
V.  Toledo,  Wabash  and  Western  B'y  Co.,  39 
Ohio  St.,  174.    1876. 

84.  —  levy  and  collection  of  tax.  Mati- 
damus  will  not  lie  to  compel  the  board  of 
supervisors  to  levy  a  tax  voted  to  aid  in  the 
construction  of  a  railroad.  When  the  tax 
is  voted  and  certified  no  further  levy  is  re- 


quired.   C.  D.  and  M.  R.  B.  Co.   v.  Olm- 
stead,  46  la.,  316.    1877. 

So.  —  Nor  will  it  lie  to  compel  the  county 
treasurer  to  collect  such  tax,  until  the  tax 
lists  shall  have  been  placed  in  his  hands,  and 
he  shall  then  refuse  or  neglect  to  collect  it. 
Ib. 

36.  —  The  county  commissioners  having 
levied  a  tax  to  pay  county  bonds,  a  manda- 
mus will  not  issue  against  them  to  compel 
the  collection  of  the  tax.  Bowland,  Ex 
parte,  104  U.  S.,  604;  5  Amer.  &  Eng.  R.  R. 
Cases,  208.     1881. 

37.  —  The  duty  of  a  town  collector  to  pay 
over  the  nioney  collected  by  him  to  pay  mu- 
nicipal bonds  may  be  enforced  by  manda- 
iniis;  and  it  is  not  a  ground  for  refusing  the 
writ  that  he  has,  by  his  voluntary  an4 
wrongful  act  in  payiog-  over  the  money  to 
the  supervisor  of  the  town,  subjected  him- 
self to  logs,  or  made  the  performance  of  his 
duty  difficult  or  inconvenient.  People  ex 
rel.  V.  Brovm,  55  N.  Y.,  180.     1873. 

38.  —  res  adjudicata.  Where  judgment 
has  been  duly  obtained  in  Missouri  against  a 
county  upon  coupons  detached  from  its 
bonds,  no  defense  which  questions  their 
validity  can  be  pleaded  to  a  mandamus  com- 
manding the  county  court  to  pay  the  judg- 
ment from  moneys  in  the  treasury,  or  raise 
'the  means  therefor  by  the  levy  of  a  special 
tax.  Balls  County  Court  v.  United  States, 
105  U.  S.,  733.     1881. 

39.  Operation  of  railways.  A  railway 
company's  charter  is  a  contract  witb  the 
public,  and  a  provision  requii'ing  a  company 
to  operate  its  line  with  at  least  a  da,ily  train, 
unless  prevented  by  unavoidable  cause,  may 
be  enforced  by  mandamus.  The  fact  that  the 
operation  will  not  be  profitable  is  not  such 
unavoidable  cause  as  will  serve  as  an  excuse. 
New  Brunswick  and  Canada  B'y  Co.,  In  re, 
1  Pugsley  &  Burbridge  (New  Brunswick), 
667.     1878. 

40.  —  The  writ  of  mandamus  lies  to  com- 
pel a  railway  company  to  perform  the 
public  duties  imposed  upon  it  by  its  charter. 
Bailroad  Commissioners  v.  Portland  and 
Oxford  Central  B.  B.  Co.,  63  Mb.,  269.  1874. 

41.  Practice.  Questions  of  practice  in 
actions  of  mandamus  determined.  People  ex 
rel.  V.  New  York  Central  and  Hudson  Biver 
B.  B.  Co.,  30  Hun  (N.  Y.),  78.    1883. 
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42.  —  Where  an  action  of  «iareda»ms  was 
brought  in  the  name  of  the  state  of  Kansas, 
on  the  relation  of  a  railway  company,  and 
the  state  had  no  interest  in  the  result  of  the 
action,  and  the  railway  company  was  the 
real  party  in  interest,  and  the  defendant 
moved  that  the  action  should  be  dismissed 
because  it  was  not  brought  in  the  name  of 
the  real  patty  in  interest,  held,  that  the  mo- 
tion should  be  sustained.  State  ex  rel.  v. 
Commissioners  Jefferson  Co.,  11  Kans.,  66. 
1873. 

43.  Befusal  to  carry  goods.  The  neglect 
or  refusal  of  a  railway  corporation  to  receive 
and  transport  freight  tendered  to  it  by  citi- 
zens of  this  state  is  a  private  wrong,  for 
which  the  citizen  is  entitled  to  i-ecover,  in  an 
action  at  law,  such  damages  as  he  has  sus- 
tained. It  is  not  such  a  public  wrong  as 
will  authorize  the  issuing  of  the  writ  of  man- 
damus.  People  v.  New  York,  Lake  Erie  and 
Western  R'y  Co.,  63  Howard's  Practice  (N. 
Y.).  391.     1883. 

44.  Service.  A  writ  of  alternative  man- 
dumus,  directed  to  the  Pennsylvania  R.  R. 
Co.,  commanding  the  company  to  construct 
certain  bridges  over  its  railroad,  or  show 
cause,  was  served  on  the  superintendent  of 
the  New  Jersey  division  of  the  company's 
railroads.  Held,  that  the  writ  was  not  prop- 
erly served,  and  the  service  was  set  aside. 
State  ex  rel.  v.  Pennsylvania  R.  E.  Co.,  41  N. 
J.  Law,  230.  1879.  Service  upon  a  mere 
financial  officer  of  the  company  is  not  suf- 
ficient. State  ex  rel.  v.  Pennsylvania  R.  R. 
Co.,  43  N.  J.  Law,  490.    1880. 

45.  Statute  of  limitations;  railroad  aid 
tax.  Mandamus  to  compel  the  county  treas- 
urer to  enter  upon  the  tax  books  tax  voted 
in  aid  of  a  railway  in  1868,  but  which  was 
not  certified  up  by  the  township  trustees 
until  1876,  would  not  be  barred  by  the  stat- 
ute before  three  years  after  such  certificate 
was  made.  Whether  or  not  the  statute  of 
limitations  would,  at  any  time,  operate  to 
bar  such  a  ijroceeding,  query  ?  Harwood  v. 
Brownell,  48  la.,  657.     1878. 

4C,  Stock  books;  speculation.  A  man- 
damus will  not  issue  to  compel  a  corporation 
to  exhibit  its  stock  books,  where  the  books 
are  desired  for  mere  speculative  purposes. 
People  ex  rel.  v.  Northern  Pacific  R'y  Co.,  18 
Federal  Reporter,  471.     1883. 


47.  To  compel  signing  of  city  warrant. 

Where  it  appears  that  work  authorized  by 
law  to  be  done  at  the  expense  of  a  munic- 
ipal coi-poration  has  been  done,  such  as  im- 
proving a  street,  and  the  corporation  is  to 
collect  the  expense  from  the  tax-payers,  and 
all  the  requirements  of  the  law  have  been 
complied  with, —  the  money  to  be  paid  on  the 
part  of  tlie  city  has  been  collected  and  paid 
into  the  city  ti-easury ;  the  city  auditor  lias 
certified  to  the  Justice  of  the  claimant's  de- 
mand therefor;  and  the  comptroller  has 
drawn  his  warrant  in  the  claimant  s  favor,— 
a  peremptory  mandamus  will  issue  to  com- 
pel the  mayor  to  sign  the  warrant.  People 
ex  rel.  v.  Havemeyer,  16  Abbott's  Practice 
(N.  S,,  N.  y.),  319;  4  Thompson  &  Cook  (N. 
Y.  Supreme  Ct.),  365;  47  Howard's  Practice 
(N.  Y.),  494.      874. 

48.  Violation  of  writ ;  penalty.  The 
directors  of  a  railroad  coi'poration,  created 
by  the  laws  of  New  York,  are  not  public 
officers,  or  a  public  body  or  board,  within 
the  meaning  of  the  statute  imposing  penal- 
ties for  violation  of  a  writ  of  mandamus. 
People  ex  rel.  v.  Rochester  and  State  Line  R. 
R.  Co.,  76  N.  Y.,  394.     1879. 

49.  Writ  of  error.  Under  the  mjes  of 
the  common  law  the  granting  of  a  peremp- 
tory mandamus -was  a  mere  award  of  the 
court  and  not  a  formal  judgment;  and  no 
writ  of  error  lay  from  such  an  award.  New 
Haven  and  Northampton  Co.  v.  The  State, 
44  Conn.,  376.     1877. 
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MECHANIC'S  LIEN. 

See  COKSTRUCTION  OF  Rail^ats. 

1.  Assignment.  Although  a  laborer  upon 
a  raili'oad  has  a  lien  by  statute  for  the  sum 
due  him,  it  is  not  assignable  at  law,  and, 
even  if  assignable,  it  would  not  entitle  the 
holder  of  the  same  to  assign  the  lien.  Cairo 
and  Vincennes  R.  R.  Co.  v.  Fackney,  78  111., 
116.    1875. 
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2.  —  A  statutory  right  of  action  against  a 
corporation  for  labor  and  materials  follows 
the  assignment  of  the  claim.  Chicago  and 
Northeastern  R.  B.  Co.  v.  Sturgis,  44  Mich., 
538.    1S80. 

3.  Bridges.  A  mechanic's  lien  does  not, 
under  the  statutes  of  Kentucky,  attach  to 
railway  bridges  and  like  structures.  Gra- 
ham V.  Mt.  Sterling  Coalroad  Co.,  14  Bush 
(Ky.),  425.    1878. 

4.  Collateral  security.  Where  a  con- 
tract for  Work  upon  a  railway  contained  a 
clause  reciting  that  "all  the  money  for  the 
■work  hereinbefore  specified  should  be  paid 
by  the  citizens  of  Delaware  county,"  it  was 
held  that  this  did  not  constitute  the  con- 
tractor the  holder  of  collateral  security,  so  as 
to  prevent  him  from  acquiring  a  mechanic's 
lien  upon  the  road.  Delaware  H.  R.  Can- ^ 
strudion  Co.  v.  Davenport  and  St.  Paul  R'y 
Co.,  46  la.,  406.  1877.  See,  also.  Removal 
Cases;  Meyer  v.  Construction  Co.;  Construc- 
tion Co.  V.  Meyer;  Railroad  Co.  v.  Meyer, 
100  U.  S.,  457,  1879;  21  Amer.  E'y  Eep.,  465. 

5.  Constitutional  law.  The  lien  given  to 
laborers  by  the  act  concerning  corporations 
(Rev,,  p.  188,  §  63)  cannot  be  extended  so  as 
to  impair  the  obligation  of  contracts  or  lien 
of  duly  recorded  incumbrances  antecedent 
to  the  act.  •  Coe  v.  New  Jersey  Midland  R'y 
Co.,  31  N.  J.  Eq.,  105.     1879. 

6.  Contractors.  Though  contractors  may 
be  mechanics,  yet  this  fact  does  not  entitle 
them  to  the  benefit  of  the  provisions  of  the 
act  of  1863,  if  the  work  is  done  by  them  as 
contractors,  through  the  labor  of  others  em- 
ployed by  them  for  that  purpose.  Savannah 
and  Charleston  R.  R.  Co.  v.  Callahan,  49 
Ga.,  506.  1873.  See,  also,  Savannah,  Oriffln, 
etc.,  R.  R.  Co.  V.  Alexander,  56  Ga.,  68.  1876. 

7.  Contractor's  debts.  A  party  who,  at 
the  request  of  a  railway  company,  takes  up 
its  certificates  of  indebtedness  given  to  its 
laborers  and  others  for  the  boarding  of 
hands,  is  not  entitled  to  ahy  lien  under  the 
statute  against  the  company  or  its  property. 
Cairo  and  Vincennes  R.  R.  Co.  v.  Fachney, 
78  m.,  116.    1875. 

8.  Costs.  On  an  offer  for  a  judgment  in 
an  action  to  foreclose  a  mechanic's  lien,  the 
defendant  will  be  entitled  to  recover  costs 
unless  the  plaintiff  recovers  a  judgment  for 
more  than  such  offer.    Lumbard  v.  Syra- 


cuse, Binghamton  andN.  Y.  R.  R.  Co.,  63  N. 
Y.,  290.     1875. 

9.  Depots.  The  statute  giving  mechanics 
a  lien  upon  buildings  applies  to  buildings  of 
a  railway  company.  Botsford  v.  New  Haven, 
Middletown  and  Willimantie  R.  R.  Co.,  41 
Conn.,  454.     1874.    • 

10.  Evidence.  In  an  action  to  foreclose 
a  mechanic's  lien,  held,  that  the  notice  of 
lien  filed  in  the  county  clerk's  office  could 
not  be  proved  by  a  certified  copy  thereof 
from  such  office ;  and  that  the  certificate  of 
the  county  clerk,  stating  when- it  was  filed, 
was  not  proper  evidence  of  that  fact. 
Sampson  v.  Buffalo,  New  York  and  Phila- 
delphia R.  R.  Co.,  4  Thompson  &  Cook  (N. 
Y.  Supreme  Ct.),  6u0.     1874. 

11.  —  Time  checks,  issued  by  a  sub- 
contractor to  laborers,  are  inadmissible  in 
evidence  against  objection  in  an  action  for 
a  labor  debt.  They  are  mere  hearsay.  Chi- 
cago and  Northeastern  R.  R.  Co.  v.  Sturgis, 
44  Mich.,  533.     1880.  ^ 

12.  —  Cause  reversed  on  the  evidence. 
Illinois  Western  Extension  R'y  Co.  v.  Gay, 
7  Brad  well  (111.),  404.     1880. 

IS.  Filing  account.  Failure  of  the  clerk 
of  the  circuit  court  to  forward  to  the  secre- 
tary of  state  a  copy  of  an  account,  filed  for 
a  mechanic's  lien  against  a  railroad,  as  re- 
quired by  §  8303,  Revised  Statutes,  will  not 
defeat  the  lien.  St.  Louis  Bridge  and  Con-  ' 
struction  Co.  v.  Memphis,  Carthage  and 
North  Western  R.  R.  Co.,  73  Mo.,  664.     1880. 

14.  Intervention.  An  intervening  de- 
fendant in  a  proceeding  for  a  mechanic's 
lien,  who  fails  to  show  any  title  or  interest 
in  the  property  sought  to  be  affected,  has  no 
such  standing  in  court  as  will  enable  him 
to  call  in  question  a  decree  establishing  the 
lien.  Lake  Shore  and  Michigan  Southern 
R.  B.  Co.  V.  McMillan,  84  111.,  208.     1876. 

15.  Jurisdiction.    A  justice  of  the  peace 
has  no  jurisdiction  to  enforce  a  mechanic's    , 
lien  against  a  railway.     Cranston  v.  Union 
Trust  Co.,  75  Mo.,  39,  1881;  11  Amer.  &Eng. 
R.  R.  Cases,  638. 

Ig,  —  venue.  Where  the  subcontractor 
was  entitled  to  a  mechanic's  lien  for  work 
done  in  the  construction  of  a  ra,ilway,  it  was 
held  that,  if  the  contractors  had  entered 
into  an  agreement  by  which  thpy  became 
personally  liable  to  pay  his  claim,  such  con- 
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tract  was  one  in  relation  to  the  construction 
of  a  railway  under  §  i3583,  Code ;  and  that 
the  contractors  were  not  entitled  to  a 
change  of  venue  to  the  county  of  their  resi- 
dence. Vaughn  V.  Smith,  58  la,,  553,  1883; 
7  Amer.  &  Eng.  E.  R.  Cases,  82. 

17.  Kansas  statute.  Laborers  and  me- 
chanics employed  by  a  subcontractor  in  the 
building  of  a  railroad  are  within  the  protec- 
tion of  §  35,  ch.  84,  Comp.  Laws  of  1879,  and  if 
the  company  fails  to  take  the  bond  required 
by  such  section,  may  mMntain  their  action 
against  it.  Mann  v.  Oorrigan,  28  Kans., 
194.    1883. 

18.  —  One  who  is  in  the  employ  of  a  con- 
tractor with  a  railroad  company  simply  as 
tioie-keeper  and  superintendent  is  not  a 
laborer  in  the  sense  in  which  that  term  is 
used  in  ch.  136,  Laws  of  1872,  and  cannot  re- 
cover of  the  railroad  company  the  amount 
due  him  therefor  by  the  contractor,!  not- 
withstanding the  company  failed  to  take  the 
bond  required  by  that  statute.  Missouri, 
^ansas  and  Texas  Ry  Co.  v.  Baker,  14 
Kans.,  563.    1875. 

19.  —  The  statute  applies  not  merely  when 
a  railway  company  is  engaged  in  the  con- 
struction of  its  first  and  main  track,  but  also 
wherever  it  is  enlarging  its  road  by  the  addi- 
tion of  side-tracks.  Missouri,  Kansas  and 
Texas  B'y  Co.  v.  Brown,  14  Kans.,  557. 
1875. 

20.  —  The  railway  company  is  the  proper 
obligee  in  the  bond  provided  for  in  oh.  138, 
Laws  of  1872,  to  protect  laborers,  mechanics 
and  others  in  the  construction  of  railways. 
A  bond  given  in  pursuance  of  said  chapter, 
which  contains  all  the  conditions  provided 
therein,  is  not  vitiated  by  an  additional  stipu- 
lation to  save  the  company  harmless  from 
all  trouble,  damage,  costs,  suits,  judgments, 
etc.  The  liability  created  by  said  chapter  is 
purely  statutory,  and  a  party  seeking  to  en- 
force that  liability  must  show  all  the  facts 
required  by  the  statute.  Atehison,  Topeka 
and  Santa  Fe  R.  R.  Co.  v,  Cuthbert,  14 
Kans.,  212.    1875. 

21.  —  A  railway  company  failing  to  take 
the  bond  required  by  the  statute  is  liable  not 
merely  to  the  laborers  personally,  but  to 
any  persons  to  whom  they  transfer  their 
claims.  Missouri,  Kansas  and  Texas^  Ry 
Co.  V.  Brown,  14  Kans.,  557.    1875. 


22.  —  Ch.  45  of  the  Laws  of  1865,  which 
purported  to  authorize  mechanics'  liens 
upon  railroads,  was  repealed  by  the  general 
statutes,  known  as  the  Revision  of  1868. 
Burgess  v.  Memphis,  Carthage  and  North- 
western R.  R.  Co.,  18  Kans.,  58,  1877;  15 
Amer.  R'y  Rep.,  181. 

23.  Laborers.^  The  corporation  act  con- 
tains the  following  language:  "  In  case  of 
the  insolvency  of  any  corporation,  the' 
laborers  in  the  employ  thereof  shall  have  a 
lien  upon  the  assets  thereof  for  the  amount 
of  wages  due  to  them  respectively,  which 
shall  be  paid  prior  to  any  other  debt  or  debts 
of  said  company,  and  the  word  '  laborers  *■ 
shall  be  construed  to  include  all  personS' 
doing  labor  or  service  of  whatever  character,, 
for  or  as  workmen  or  employes,  in  the  regu- 
lar employ  of  such  corporation.''  Heldy 
that  the  laborers  in  the  employ  of  a  corpora- 
tion at  the  time  of  its  insolvency  have  a  lien 
upon  the  assets  thereof  for  the  whole  amount 
of  wages  due  to  them  respectively,  no 
matter  how  long  before  the  date  of  insolv- 
ency the  wages  may  have  accrued.  But 
that  persons  holding  such  claims,  who  are 
not  in  the  employ  of  the  company  at  the 
time  of  its  insolvency,  have  no  lien  upon 
the  property.  Delaware,  Lackawanna  and 
Western  R.  R.  Co.  v.  Oxford  Iron  Co.,  3^ 
N.  J.  Eq.,  192,  1880;  1  Amer.  AT  Eng.  R.  R. 
Cases,  205. 

24.  —  A  laborer  may  sue  for  work  done 
by  his  team,  where  no  right  arises  from  its 
service  to  any  other  person.  Chicago  and 
Northeastern  B.  R.  Co,  v.  Sturgis,  44  Mich., 
588.     1880. 

25.  —  A  day  laborer  is  entitled  to  a  me- 
chanic's lien  upon  a  railway  for  his  wages.. 
Mornan  v.  Carroll,  85  la.,  23;  5  Amer.  R'y 
Rep.,  193.  1872.  The  lien  of  mechanics  and 
laborers  operating  a  railway  is  not  lost  by 
taking  a  promissory  note  for  the  same.  Po- 
land V.  Lamoille  Valley  R.  R.  Co.,  52  Vt., 
144,  1879;  4  Amer.  &  Eng.  R.  R.  Cases,  408. 

26.  —  The  lien  given  by  §  1981  of  th» 
Code  to  mechanics,  upon  property  manufact- 
ured or  repaired  by  them,  does  not  attach 
in  favor  of  a  workman  who  is  hired  by  an- 
other to  do  the  work.  In  such  a  case  the 
possession  and  the  lien  is  in  the  master  or 
contractor.  A  laborer  in  a  brick-yard  can- 
not claim  a  lien  against  the  brick  that  are- 
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manufactured  there.      QuHlian  v.   Central 
B.  B.  and  Banking  Co.,  53  Ga.,,374.    1874. 

27.  —  Under  §  10,  ch.  119.  of  1873,  as 
amended  by  §  1,  ch.  346  of  1873,  the  relation 
of  a  railway  company  to  a  person  employed 
by  its  contractor  to  perform  work  in  the  con- 
struction of  its  road  is  that  of  a  guarantor 
(upon  certain  conditions  specified  in  the  stat- 
ute) of  payment  for  such  work  by  such  con- 
tractor; and  the  employe's  action  against 
the  company,  as  one  "growing  out  of  con- 
tract," may  be  brought  in  justice's  court, 
for  an  amount  not  exceeding  the  justice's 
jurisdiction.  Bedmond  v.  Galena  and  South- 
em  Wisaotisin  Ry  Co.,  39  Wis.,  426,  1876;  13 
Amer.  R'y  Rep.,  400. 

28.  —  The  terin  "  contractor,"  in  that  act, 
includes  subcontractors  in  the  second  de- 
gree^  as  well  as  those  who  contract  directly 
with  the  company.     lb. 

29.  ^  As  the  statute  peremptorily  requires 
the  action  to  be  brought  within  fifty  days 
after  the  labor  is  performed,  it  is  immaterial 
whether  at  the  commencement  of  the  action 
there  is  anything  yet  due  from  the  company 
to  its  contractor,  or  not.     lb. 

30.  —  engineer.  A  fund  was  by  law  re- 
quired to  be  paid  to  the  "  laborers  "  upon  a 
railway.  Held,  that  members'  of  a  corps  of 
engineers  were  not  included.  Peck  v.  Rush, 
10  Amer.  &  Eng.  R.  E.  Cases,  643  (Wis.), 
1882.  See,  also,  Pennsylvania  and  Delaware 
B.  B.  Co.  V.  Leuffer,  84  Pa.  St.,  168.  1877. 
Contra,  Leuffer  v.  Pa.  and  Del.  B.  B.  Co.,  11 
Philadelphia,  548.     1876. 

31.  Limitations.  Under  the  act  of  1861, 
.relating  to  liens  on  raQroads,  no  one  is  en- 
titled to  a  lien  unless  his  contract  was  di- 
rectly with  the  railroad  company,  and  he 
commences  proceedings  to  enforce  it  within 
three  months  after  an  action  accrues  to  him. 
Arbwkle  v.  Illinois  Midland  R'y  Co.,  81  111., 
429.    1876. 

32.  —  Suit  must  be  brought  on  a  corttract- 
or's  lien  within  twelve  mouths  from  the  date 
of  its  record.  The  mere  filing  of  a  declara- 
tion, unless  followed  by  proper  service  upon 
the  defendant,  is  not  the  commencement  of 
suit.  Cherry  v.  North  and  South  R.  R.  Co., 
65  Ga.,  633,  1880;  11  Amer.  &  Eng.  E.  E. 


83.  Merger.    When  the  holder  of  a  me- 
chanic's lien  acquires  the  legal  title  to  the 


property  upon  which  it  rests  witii  the  inten- 
tion that  the  lien  should  not  be  merged 
therein,  the  intention  of  the  lienholder  will 
prevail,  as  against  junior  incumbrancers. 
Delaware  R.  R.  Construction  Co.  v.  Daven- 
port and  St.  Paul  R'y  Co.,  46  la.,  408.     1877. 

34.  Missouri  lien  law.  Prior  to  the  act  of 
March  21,  1873  (Acts  1873,  p.  58),  a  strip  of 
land  granted  to  a  railroad  company  for  a 
right  of  way  could  not  be  subjected  to  a  me- 
chanic's lien.  It  was  not  the  design  of  the  ^ 
mechanic's  lien  law  to  allow  a  railroad  to  be 
sold  out  in  detached  parcels.  Schulenburg 
V:  Memphis,  Carthage  and  Northwestern  R. 
R.  Co.,  67  Mo.,  443.     1878. 

35.  Mortgage.  Under  the  laws  of  Iowa, 
a  mechanic's  lien  for  work  done  under  a 
contract  takes  precedence  of  all  incum- 
brances put  on  the  property  by  mortgage  or 
otherwise,  after  the  work  was  commenced. 
Removal  Cases;  Meyer  v.  Construction  Co.; 
Construction  Co.  v.  Meyer;  Railroad  Co.  v. 
Meyer,  100  U.  S.,  457,  1879;  31  Amer.  E'y 
Rep.,  465;  Taylor  v.  Burlington,  Cedar  Rap- 
ids and  Minnesota  R'y  Co.,  4  Dillon  (U.  S. 
C.  C),  570;  1877. 

30.  —  A  mechanic's  lien  for  ties  attaches 
from  the  commencement  of  the  building, 
and  takes  precedence  over  a  mortgage  exe- 
cuted after  that  time,  although  the  partic- 
ular work  for  which  the  lien  is  claimed  was 
not  commenced  until  after  the  execution  of 
the  mortgage.  Neilson  v.  Iowa  Eastern  R'y 
Co.,  44  la.,  71.     1876. 

37.  —  Where  a  contractor  performs  labor 
and  furnishes  materials  upon  a  section  or 
division  of  a  railroad  in  Iowa  then  in  the 
process  of  construction,  and  there  was  a 
pre-existing  and  duly  recorded  mortgage  ex- 
ecuted by  the  company  on  its  entire  line  of 
road  to  secure  its  bonds,  held,  that  on  filing 
his  claim  within  the  time,  and  in  the  mode, 
prescribed  by  the  statute,  he  has,  as  against 
the  mortgagees,  a  paramount  lien  upon  the 
entire  road.  Brooks  v.  Railway  Co.,  101  U. 
S.,  443, 1879;  Meyer  v.  Hornby,  ib.,  728,  1879. 

38.  —  The  Burlington,  Cedar  Rapids  and 
Minnesota  E'y  Co.  failed  to  pay  the  interest 
on  its  bonds  November  1,  1873.  The  bond- 
holders funded  the  interest  coupons  upon 
the  bonds  for  the  term  of  eighteen  months, 
until  May  1,  1878,  and  continued  the  rail- 
way company  in  possession  and  operation 
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of  the  road  until  May  19,  1875,  when  pro- 
ceedings for  foreclosure  were  instituted, 
and  tlie  road  was  placed  in  the  hands  of  a 
receiver,  a  decree  of  foreclosure  being  sub- 
sequently entered.  The  road  was  sold  there- 
under and  purchased  by  the  bondholders, 
who  conveyed' it  to  the  Burlington,  Cedar 
Eapids  and  Northern  R'y  Co.,  which  has 
since  operated  it.  In  September,  1874,  the 
plaintiff  furnished  niaterial  for  and  con- 
structedicertain  fence,  for  the  company,  for 
which  he  presented  a  bill,  which  has  been 
on  file  in  the  office  of  the  auditor  since  Sep- 
tember 25,  1874,  alid  on  that  date  the  com- 
pany gave  plaintiff  a  note  for  the  amount, 
the  said  note  being  entered  on  the  bills- 
payable  book  of  the  company.  On  Novem- 
ber 38,  1876,  the  plaintiff  filed  his  mechanic's 
lien.  Held,  that  the  lien  not  beihg  filed 
until  after  the  lapse  of  more  than  ninety 
days,  and  the  purchasers  of  the  road  having 
acted  in  good  faith,  the  lieu  could  not  be 
enforced.  Bear  v.  Burlington,  Cedar  Rapids 
and  Minn.  R'y  Co.,  48  la.,  619.     1818. 

39.  —  The  lien  of  a  mechanic  for  repairs 
upon  a  completed  railway  is  not  paramount 
and  superior  to  the  lien  of  a  mortgage 
executed  after  the  commencement  and  be- 
fore the  completion  of  the  road.    Jb. 

40.  —  Nor  will  the  lien  of  the  mechanic, 
upon  the  particular  work  performed  by  him, 
take  pi'ecedence  of  the  mortgage,  when  the 
improvements  he  has  made  constitute  an 
Integral  part  of  the  road.     lb. 

41.  —  Work  having  been  done  by  a  con- 
tractor, and  the  railway  company,  without 
his  knowledge  or  assent,  having  afterwards 
made  a  morigage  upon  which  proceedings 
were  had  which  resulted  in  a  sheriff's  sale, 
it  was  held  that,  although  the  purchaser  at 
this  sale  had  no  notice  of  tlie  contractor's 
claim,  the  mortgage  and  the  judicial  sale 
under  it  were  void,  so  far  as  regarded  the 
paramount  lien  of  the  contractor.  Shamo- 
kin  Valley  and  Pottsville  R.  R,  Co.  v.  Ma- 
lone,  85  Pa.  St.,  35.     1877. 

42.  —  A  depot  building,  as  against  a  me- 
chanic's lien,  is  property  connected  with  the 
line  of  the  railroad,  and  regarded  as  part  of 
the  mortgaged  premises,  under  a  prior  mort- 
gage. Coe  V.  New  Jersey  Midland  Ry  Co., 
31  N.  J.  Eq.,  105.'    1879. 

43.  —  Under  the  joint  resolution  of  the  , 


legislature  of  Pennsylvania,  passed  January 
31,  1843,  and  which  declares  that  "it  shall 
not  be  lawful  for  any  company  incorporated 
by  the  laws  of  the  commonwealth  and  em- 
powered to  construct  any  railroad,  canal,  or 
other  public  internal  improvement,  while  the 
debts  thereof,  incurred  by  the  said  company 
to  contractors,  laborers  and  workmen  em- 
ployed in  the  construction  or  repair  of  said 
improvements  remain  unpaid,  to  execute  a 
general  or  partial  mortgage,  or  other  transfer 
of  the  real  or  personal  estate  of  the  said 
company,  so  as  to  defeat,  postpone,  endan- 
ger or  delay  their  said  creditors,  without 
the  written  consent  of  said  creditors  first  had 
and  obtained,  and  that  any  such  mortgage  or 
transfer  shall  be  deemed  -  fraudulent,  null 
and  void,  as  against  any  such  contractors, 
etc.,  as  aforesaid, "  an  unpaid  contractor, 
laborer  or  workman,  employed  in  the  con- 
struction of  a  railroad  in  Pennsylvania, 
has  a  lien  of  indefinite  duration  on  such 
road,  which  lien  has  precedence  over  every 
right  that  can  be  acquired  by  or  under  any 
mortgage  made  after  the  debt  to  the  con- 
tractor was  incurred.  Fox  v.  Seal,  38  Wal- 
lace, 434.     1874. 

44.  —  Contract  construed  under  the  Kan- 
sas statutes  and  priority  of  liens  determined. 
f!eitz  V.  Union  Pacific  R'y  Co.,  16  Kans.,  183. 
1876. 

45.  —  Claims  of  contractors  and  laborers  , 
for  labor  performed  in  the  construction  of  a, 
railroad,  subsequent  to  the  execution  of  a 
mortgage  on  the  road,  to  secure  its  bonds, 
will  not  be  allowed,  except  as  postponed  to 
the  bondholders,  notwithstanding  the  work 
was  performed  and  a  mechanic's  or  laborer's 
lien  filed  in  the  proper  court  before  the  reg- 
istration of  the  mortgage  in  the  state  where 
the  labor  is  performed  and  the  lien  filed. 
Tommey  v.  Spartanburg  and  Aslieville  S.  B. 
Co.,  7  Federal  Reporter,  439.     1881. 

46.  —  A  land  owner  agreed  with  a  rail- 
way company  that  he  would  give  the  land 
for  a  depot  and  station  upon  the  line,  if  the 
company  would  erect  a  building  for  the  pur- 
pose upon  the  land.  The.  company  agreed 
to  do  so,  and  employed  the  petitioner  to  do 
the  mason  work  thereon.  He  began  work 
November  33,  1870,  and  finished  January  17, 
1871,  and  immediately  thereafter  filed  a  cer- 
tificate of  his  lien.     The  company  began  to 
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•use  the  place  as  a  station  immediately  after 
making  the  contract  with  the  land  owner 
and  before  the  building  was  commenced,' 
taking  and  delivering  passengers  and  freight 
there,  and  continued  such  use  until  the 
building  was  completed.  No  conveyance  of 
the  land  was  ever  made  by  the  owner.  The 
company  had  previously,  in  May  and  June, 
186'9,  made  two  mortgages  of  the  entire  fi'an- 
chise  and  property  of  the  ralilway,  the  mort- 
gages providing  in  express  terms  that  they 
were  also  to  cover  all  lands  and  buildings 
that  might  afterwards  be  acquired  by  or  be- 
long to  the  company.  Held,  upon  a  petition 
to  foreclose  the  lien,  that  even  if  the  mort- 
gages could  legally  embrace  after-abquired 
property,  which  the  court  did  not  decide,  yet 
the  equitable  title  to  the  land  in  question  did 
not  vest  in  the  company  until  the  condition 
on  which  it  received  the  land  was  performed, 
by  the  completion  of  the  building,  and  that 
therefore  the  lien  of  the  petitioner  took  pre- 
cedence of  the  mortgage  incumbrance.  Bots- 
ford  V.  New  Haven,  Middletown  and  WUK- 
manfic  R.  R.  Co.,  41  Conn.,  454,  1874;  7 
Amer.  R'y  Rep.,  153. 

47.  —  The  plaintiff,  a  contractor,  did  work 
on  a  railway  in  1857  and  1858.  Under  au- 
thority granted  in  1857  the  company  mort- 
gaged its  road,  etc.,  in  1859;  in  1860  the 
plaintiff  brought  suit ;  in  1806  the  road  was 
sold  under  the  mortgage,  and  in '1867  con- 
veyed to  the  purchasers,  who,  in  the  same 
year,  conveyed  to  defendant.  In  1870  the 
plaintiff  obtained  judgment.  On  a  scire 
facias  on  the  judgment  xinder  the  acts  of 
January  21,  1843,  and  April  4,  1863,  held, 
that  the  mortgage  was  invalid  as  against  the 
plaintiff,  and  the  defendant,  as  purchaser 
under  the  mortgage,  was  liable  for  the  judg- 
ment. Tyrone  and  Clearfield  R'y  Co.  v. 
Jones,  79  Pa.  St.,  60.     1875. 

48.  —  Contractors  having  a  claim  against 
a  railway  company  which,  by  the  act  of 
January  31,  1843  (P.  L.,  467),  is  paramount 
to  the  lien  of  a  subsequent  mortgage,  and 
who  are  made  parties  defendant  to  a  bill  of 
foreclosure  of  the  mortgage,  are  bound  by 
a  decree  entered  against  them  pro  confesso 
in  the  foreclosure  proceedings,  by  virtue  of 
■which  the  road  and  franchises  of  the  com- 
pany are  ordered  to  be  sold  discharged  of 
all  liens,  and  cannot,  therefore,  long  after- 


wards, assert  their  claims  as  against  the  pur- 
chaser at  said  sale.  Woods  v.  Pittsburgh, 
Cincinnati  and  St.  Louis  R'y  Co.,  8  Amer. 
&  Eng.  R.  R.  Cases  (Pa.),  525.     1883. 

49.  Notice.  Furnishing  materials  creates 
incipient  lien,  but  to  perfect  it  a  general  con- 
tractor must,  in  conformity  with  the  Code  of 
1873,  ch.  115,  §§  3  to  11  inclusive,  within  the 
prescribed  time,  file  in  the  county  court  of 
the  county  in  which  is  situated  the  property 
on  which  the  lien  is  sought  to  be  secured, 
and  in  the  clerk's  office  of  the  chancery 
court  of  Richmond  City,  where  the  property 
is  in  said  city,  a  true  account  of  the  work 
done,  or  materials  furnished,  sworn  to  by 
the  claimant  or  his  agent,  with  a  statement 
attached,  signifying  his  intention  to  claim 
the  benefit  of  the  lien,  and  setting  forth  a 
description  of  the  property  on  which  he 
claims  a  lien,  which  is  so  to  be  recorded  by 
the  clerk.  Boston  v.  Chesapeake  and  Ohio 
R.  R.  Co.,  13  Amer.  &  Eng.  R.  R.  Cases 
(Va.),  303.     1883. 

50.  —  If  a  lien  is  given  on  the  property  of 
a  railway  company  in  its  entirety,  it  can 
only  be  secured  by  filing  the  account  in  the 
proper  clerk's  office  of  every  county  or  cor- 
poration through  which  the  road  passes.  Tb. 

51.  —  A  mechanic's  lien  attaches  at  the 
commencement  of  his  work,  and  the  time 
for  notice  expires  ninety  days  from  the  date 
of  the  conclusion  of  the  work.  Delaware  R. 
R.  Construction  Co.  v.  Davenport  and  St. 
Paul  R'y  Co.,  46  la.,  406.     1877. 

53.  —  The  station  agents  of  a  foreign  rail- 
way company  operating  a  railroad  in  Mis- 
souri are  the  representatives  of  the  company 
in  such  a  sense  that  service  of  notice  upon 
them,  of  claims  for  work  and  labor  done  or 
materials  furnished  upon  the  road,  is  service 
upon  the  company  within  the  meaning  of 
the  statute  providing  the  mode  of  obtaining 
and  enforcing  liens  against  railroads.  R.  S. 
1879,  §§  3300  to  3216.  Morgan  v.  Chicago 
and  Alton  R.  R.  Co.,  76  Mo.,  161.     1883. 

53.  —  Where,  in  a  suit  to  foreclose  a  mort- 
gage, brought  against  a  railway  company, 
third  parties  intervene  and  seek  to  enforce  a 
claim  for  materials  furnished  or  used  in.  the 
construction  of  the  roadway,  against  the 
earnings  of  the  road  in  the  hands  of  the  re- 
ceiver, and  without  claiming  a  mechanic's 
lieu,  the  purchaser  at  the  foreclosure  sale  is 
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'  not  bound  to  look  beyond  what  appears  upon 
the  face  of  the  record,  and  anticipate  a 
future  claini  for  a  mechanic's  lieu  in  case 
the  earnings  of  the  road  should  not  satisfy 
the  claim  of  intervenors.  Hale  v.  Burling- 
ton, Cedar  Rapids  and  Northern  Ry  Co.,  13 
Federal  Reporter,  203;  2  McCrary  (U.  S.  C. 
C),  558.     1881. 

64.  —  One  Robertson  entered  into  a  con- 
tract with  the  defendant  to  construct  forty- 
seven  miles  of  its  road,  and  thereafter  en- 
tered into  a  contract  with  one  McGraw,  by 
which  the  latter  agreed  to  construct  a  por- 
tion thereof.  Subsequently,  McGraw  having 
failed  to  pay  his  laborers  and  others  who 
had  furnished  materials,  the  latter  filed  no- 
tices as  provided  by  ch.  403  of  the  Laws  of 
1854,  as  amended  by  ch.  339  of  1870,  and 
to  foreclose  these  an  action  was  brought 
against  the  company  and  McGraw.  At  the 
time  the  notices  were  filed  nothing  was  due  to 
McGraw.  Held,  that  as  nothing  was^due  to 
him  at  the  time  the  notices  were  filed,  the 
company  was  not  liable  to  pay  the  amounts 
therein  set  forth.  That  to  render  the  com- 
pany liable,  it  must  also  be  shown  that  it 
was,  at  the  time'of  the  filing  of  the  notices, 
indebted  to  Robertson  on  its  contract  with 
him.  Sampson  v.  Buffalo,  New.  York  and 
Philadelphia  BUy  Co.,  13  Hun  (N.  Y.),  280. 
1878. 

55.  —  The  filing  of  a  statement  of  account 
required  to  be  filed  with  the  clerk  by  a  sub- 
contractor within  thirty  days,  to  establish 
his  lien,  or,  if  he  claims  a  lien  upon  a  rail- 
way, within  sixty  days  from  the  last  day  of 
the  month  in  which  the  work  was  done,  does 
not  entitle  the  subcontractor  to  his  lien  un- 
less he  shall,  within  the  proper  time,  give 
written  notice  of  the  filing  thereof  to  the 
owner,  or  his  agent  or  trustee.  Any  other 
than  the  written  notice  contemplated  by  the 
statute  will  not  avail.  Lounsbury  v.  Iowa, 
Minn,  and  North  Pacific  B.  B.  Cd!,  49  Ia„ 
255.    1878. 

66.  —  The  provision  of  §  787,  Revised 
Statutes  of  1879,  requiring  subcontractors, 
laborers,  etc.,  to  give  notice  within  twenty 
days  after  the  performance  of  the  labor  or 
delivery  of  the  material  for  which  claim  is 
made  against  a  railway  company,  does  not 
relate  to  the  enforcement  of  a  lien,  but  the 
establishment  of  a  personal  liability  against 


the  company.  Morgan  v.  Chicago  and  Alton 
R.  B.  Co.,  76  Mo.,  181.  1882. 
.  67.  Ohio  statute.  Section  1  of  the  act  of 
1877  (74  Ohio  L.,  168),  which  authorizes  a 
mechanic's  lien  on  "any  house,  mill,  manu- 
factory, or  other  building,  appurtenance, 
fixture,  bridge,  or  other  structure,"  and  on 
the  interest  of  the  owner  of  the  same,  "in 
the  lot  of  land  on  which  the  same  shall  stand 
or  be  removed  to,"  for  labor  performed,  or 
machinery  or  materials  furnished  by  the 
contractor,  "for  erecting,  altering,  repairing 
or  removing "  the  same,  does  not  authorize 
such  a  lien  upon  a  railroad.  Butlwrfoord  v. 
Cincinnati  and  Portsmouth'  B.  R.  Co.,  35 
Ohio  St.,  559.     1880. 

58.  Ownership.  A  suit  against  a  railway 
company  for  labor  is  to  fix  it  with  a  liability 
resulting  from  its  ownership  of  the  road, 
and  will  not  admit  of  the  theory  that  de- 
fendant is  merely  an  agent  of  the  owner. 
Chicago  and  Northeastern  B.  B.  Co.  v. 
Sturgis,  44  Mich.,  538.     1880. 

69.  Part  of  a  railway.  Under  the  act  of 
March  31,  1873,  a  lien  for  labor  or  material 
cannot  be  fixed  upon  a  part  only  of  the  road- 
bed of  a  public  railway.  The  lien  must  be 
upon  the  whole.  Knapp  v.  St.  Louis,  Kansas 
City  arui  Northern  Ry  Co.,  6  Mo.  App., 
205.     1878. 

60.  Pleading.  In  a  suit  against  an  ex- 
press company  and  others,  to  recover  dam- 
ages for  arrest  and  imprisonment,  an  al- 
legation in  the  complaint  that  the  injury- 
was  caused  "  at  the  instigation  and  procure- 
ment "  of  such  company  is  suificient  on  de- 
muiTer,  and,  without  a  motion  to  make 
specific,  evidence  is  admissible  tending  to 
show  the  truth  thereof.  American  Express 
Co.  V.  Patterson,  73  Ind.,  480.    1881. 

61.  —  A  complaint,  to  warrant  a  judg- 
ment in  rem  on  a  mechanic's  lien,  must 
show  that  the  account  was  filed  in  the 
clerk's  office  within  ninety  days,  and  a  full 
compliance  with  the  statute  in  other  re- 
spects. Arkansas  Central  B.  B.  Co.  v,  Mc- 
Kay, 80  Ark..  682.     1875. 

62.  Proceedings.  Where  the  right  of 
plaintiffs  to  recover  from  the  railway  com- 
pany upon  the  several  claims  for  labor, 
which  are  the  basis  of  the  suit,  depends 
upon  two  facts:  1.  That  the  person  through 
whom  plaintiffs  claim  performed  the  labor 
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for  the  company,  under  a  contract  with  the 
contractor  or  subcontractor;  and  3.  That 
they  have  never  been  paid  for  their  labor, — 
held,  that  both  the  contractor  and  sub- 
contractor are  necessary  parties,  unless  the 
claims  sued  on  have  been  established  as 
against  them  by  a  suit  prior  to  the  institu- 
tion of  the  suit  to  foreclose  the  lien  given 
by  the  statute;  and  a  judgment  rendered 
against  a  railway  company  in  the  absence  of 
proper  parties  will  not  be  permitted  to  stand. 
Austin  and  ■Northwestern  B.  R.  Co.  v.  Mont- 
gomery, 13  Amer.  &  Eng.  E.  R.  Cases  (Tex.), 
258.    1883. 

63.  —  Certain  work  was  done  by  plaint- 
iffs assignors  in  July  and  August,  1881,  for 
a  railway  company ;  the  notice  required  by 
§  2131  of  the  Code,  of  the  Uling  of  a  claim 
for  a  lien,  was  given  October  31,  1881;  but, 
prior  to  the  giving  of  the  notice,  the  com- 
pany had  paid  in  full  for  the  work,  after  its 
completion,  in  accordance  with  the  contract. 
Plaintiff  brought  suit  to  enforce  the  lien 
against  the  comjjany,  and  to  obtain  judg- 
ment against  the  assignors.  Held,  that  the 
lien  could  not  he  enforced  against  the  com- 
pany, and  that,  as  the  evidence  was  not  suf- 
ficient to  show  a  valid  assignment  to  plaint- 
iff, judgment  could  not  be  rendered  against 
the  contractor.  Nash  v.  Chicago,  Milwaukee 
and  St.  Paul  R'y  Co.,  13  Amer.  &  Eng.  E.  E. 
Cases  (la.),  361.    1883. 

61.  Railway  situated  in  two  states. 
There  is  nothing  in  the  act  in  relation  to 
mechanics'  liens  on  railroads  (R.  S.,  §  3300) 
restricting  the  right  to  a  lien  to  those  who 
perform  work  or  furnish  materials  within 
theJimits  of  Missouri.  If  part  of  a  railroad 
lies  within  and  part  without  the  state,  a  lien 
maybe  enforced  against  that  part  within 
the  state,  although  the  woi'k  was  done  or 
materials  furnished  on  the  part  without. 
St.  Louis  Bridge  and  Construction  Co.  v. 
Memphis,  Carthage  and  Northwestei-n  B.  B. 
Co.,  73  Mo.,  664.    1880. 

65.  Receirer.  The  plaintiff  filed  a  state- 
ment for  a  mechanic's  lien  upon  a  railway; 
subsequently  an  action  was  brought  against 
the  company  by  certain  creditors,  in  which 
a  receiver  was  appointed  to  take  charge  of 
the  property,  and  afterward,  in  the  same 
action,  certain  indebtedness  created  by  the 
receiver  was  declared  a  first  lien  upon  the 


road,  which  was  sold  in  payment  thereof. 
Held,  that  the  plaintiff  was  not  represented 
in  his  character  as  a  lienholder  by  the  re- 
ceiver, and  that,  not  having  been  made  a 
pa:rty  to  the  action  at  any  time,  his  lien  was 
not  divested  by  the  sale.  Snow  v.  Winslow, 
54  la.,  300.     1880. 

66.  —  The  receiver  having  been  author- 
ized by  the  court  to  build  a  considerable  ex- 
tension of  the  road,  and  in  payment  therefor 
to  issue  certificates  which  should  be  a  first 
lien  upon  the  entire  line,  it  was  held  that,  in 
the  absence  of  a  showing  of  some  peculiar 
exigency  which  rendered  the  extension  nec- 
essary to  protect  the  rights  of  the  parties  in 
interest,  the  lien  of  the  plaintiff  would  not 
be  displaced  by  the  indebtedness  so  created, 
lb. 

67.  Retention  of  possession  of  railway 
not  allowed.  When  the  period  for  com- 
pleting a  line  of  railway  under  a  contract 
had  elapsed,  and  where  it  appeared  from  the 
admissions  of  parties,  the  certificate  of  the 
board  of  trade,  and  the  interlocutor  of 
the  arbiter  named  in  the  contract,  that  the 
line  was  ready  for  public  traffic,  held,  that 
the  c(intractors  were  not  entitled  to  retain 
possession  of  the  line,  or  to  prevent  the 
opening  of  it,  although  certain  operations 
under  the  contract  still  remained  to  be  exe- 
cuted, and  certain  claims  alleged  by  them  to 
be  due  under  the  contract  were  still  unpaid. 
Castle  Douglas  and  Dumfries  By  Co.  v.  Lee, 
33  Scotch  Session  Cages  (Sd  series),  18.    1859. 

68.  Rolling  ^tock.  The  rolling  stock  of  a 
railroad  does  not  constitute  a  part  of  its  real 
estate,  and  a  mechanic's  lien  upon  the  rail- 
road would  not  embrace  such'  property. 
Neilson  v.  Iowa  Eastern  B.  B.  Co.,  51  la., 
184,  1879;  ib.,  714,  1879. 

69.  Sale  of  railway ;  whole  road  must  be 
sold.  Under  the  act  of  March  31,  1873,  em- 
bodied in  g§  3300-3316  of  the  Revised  Stat- 
utes  of  1879,  a  lien  for  labor  and  materials 
capnot  be  enforced  against  that  portion  or 
section  of  a  railroad  only  for  which  they 
were  furnished.  The  lien  is  against  the 
whole  road,  and  the  whole  must  be  sold.  It 
is  otherwise,  however,  as  to  the  rolling  stock 
and  other  movable  property.  While  all  of 
these  are  subject  to  the  lien,  only  so  much 
of  them  need  be  sold  as  may  be  necessary  to 
satisfy  the  judgment.    Knapp  v.  St.  Louis, 
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Kansas  City  and  Northern  Ry  Co.,  74  Mo., 
374,  1881 ;  7  Amer.  &  Eng.  R.  R.  Cases,  394; 
Cranston  v.  Union  Trust  Co.,  75  ib.,  29, 1881. 

70.  Section.  But  one  mechanic's  lien  can 
be  acquired  on  a  section  of  a  railroad  to  be 
graded  under  an  entire  contract;  and  the 
contractor  cannot,  because  payments  are 
due  from  time  to  time,  file  successive  liens 
as  payments  fall  due.  Cox  v.  Western  Pa- 
cific R.  R.  Co.,  47  Cal.,  87.     1873. 

71.  —  A  contract  to  grade  a  section  of  a 
railroad  is  an  entire  contract,  and  a  provis- 
ion in  it  for  payments  from  time  to  time  as 
the  work  progresses  does  not  make  it  sever- 
able.   Ib. 

72.  Statute  not  retroactive.  The  act  of 
April  3,  1873,  which  gives  subcontractors  a 
lien  upon  railroads  for  labor  and  materials 
furnished,  relates  only  to  labor  and  materials 
furnished  after  its  passage,  and  gives  no 
right  to  a  lien  for  labor  and  materials  fur- 
nished before  its  passage.  Arbuekle  v.  Il- 
linois Midland  R'y  Co., '81  111.,  429.     1876. 

73.  Stockholder's  liability.  A  city  hav- 
ing subscribed  to  the  stock  of  a  railway 
company  under  the  act  of  May  4,  1869  (1  R. 
S.  1876,  p.  a99),  is  bound  by  the  same  liability 
which,  under  §  38  of  the  act  for  the  incor- 
poration of  railroad  companies  {1  R.  S.  1876, 
p.  712),  attaches  to  an  ordinary  stockholder 
in  such  company  for  labor  done  in  the  con- 
struction of  its  road.  Shipley  v.  City  of 
Terre  Haute,  74  Ind.,  297,  1881;  4  Amer.  & 
Eng.  R.  R.  Cases,  345. 

74.  —  Section  38  of  the  act  of  May  4, 1869, 
for  the  incorporation  of  railway  companies, 
is  constitutional,  its  provisions  being  matter 
properly  connected  with  the  subject  of  the 
title  of  such  act,  within  the  meaning  of 
§  19,  art.  4,  of  the  constitution.  It  is  lawful 
to  thus  hold  stockholders  liable  for  labor  in 
construction  of  the  railway.     Ib, 

75.  Street  railways.  The  act  of  March 
27,  1873,  giving  a  lien  to  contractors  and 
others  upon  the  road-bed,  etc.,  of  railroads 
In  Missouri,  applies  to  horse  railroads  laid 
over  the  streets  of  cities,  as  well  as  to  rail- 
roads used  for  steam  carriage  between  dis- 
tant points.  St.  Louis  Bolt  and  Iron  Co.  v. 
Donahoe,  3  Mo.  App.,  559.     1877. 

■  76.  Subcontractors.  The  statute  giving 
a  lien  on  railways,  like  the  mechanic's  lien 
law,  does  not  extend  beyond  subcontract- 


ors. One  furnishing  materials  to  a  sub- 
contractor has  no  lien  against  the  railroad 
company  or  its  property.  Cairo  and  St. 
Louis  R.  R.  Co.  V.  Watson,  85  111.,  531, 1877; 
Smith  Bridge  Co.  v.  Louisville,  New  Albany 
and  St.  Louis  Air  Line  Ry  Co.,  72  lU.,  503, 
1874. 

77.  —  A  subcontractor  furnishing  ma- 
terials or  labor  in  the  construction  of  a  rail- 
road is  not  entitled  to  a  lien  on  the  railroad, 
unless  he  complies  with  the  statute  in  regard 
to  giving  notice  to  the  railroad  company. 
Where  the  petition  to  enforce  the  lien  only 
shows  the  filing  of  a  notice  with  the  circuit 
clerk,  without  averring  that  the  president 
and  secretary  of  the  company  did  not  reside 
in  the  county,  or  could  not  be  found  in  the 
county,  it  is  fatally  defective,  as  failing  to 
show  a  right  to  the  lien.  Cairo  and  St. 
Louis  R.  R.  Co.  V.  Cauble,  85  III,  555.    1877. 

78.  —  In  a  proceeding  by  a  subcontractor 
to  obtain  a  lien  under  the  statute  against  a 
railroad  company  for  work  and  materials 
furnished  according  to  an  agi-eeraent  with 
the  original  contractor,  it  must  appear  that 
aE  the  steps  required  by  the  statute  have 
been  taken.  Cairo  and  St.  Louis  R.  R.  Co.  v. 
Cauble,  4  Bradwell  (111.),  133.     1879. 

79.  —  Where,  under  the  contract  with  the 
principal  contractor,  payment  is  to  be  made 
before  the  completion  of  the  railway,  pay- 
ment before  the  road  is  completed  will  cut 
off  the  lien  of  a  subcontractor,  if  made 
witTi out  notice.  Rowland  v.  Centreville,  etc., 
R.  R.  Co.,  11  Amer.  &  Eng.  R.  R.  Cases,  47 
(la.).    1883. 

80.  Settlement  The  requirement  of  the 
statute,  that  the  written  settlement  with  the 
subcontractor  shall  be  given  to  the  owner 
and  contractor  by  the  laborer  claiming  a. 
lien,  is  suflSciently  complied  with  by  filing 
the  settlement  with  the  clerk  within  the 
thirty  days  allowed  for  filing  the  lien. 
Bundy  v.  Keokuk  and  Des  Moines  R.  R.  Co.r 
49  la.,  207.     1878. 

81.  —  A  laborer  employed  by  a  subcon- 
tractor for  building  a  railroad  cannot  enforce 
a  lien  upon  the  road  for  the  amotmt  due 
him,  if  the  contractor  has  fully  paid  the 
subcontractor  the  amount  due  under  his 
contract,  though  the  railroad  company  is 
indebted  to  the  contractor  in  a  sum  exceed- 
ing the  amount  of  the  claim  of  the  laborer 
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against  the  suheontractor.     Utter  v.  Crane, 
37  la.,  631.    ISIS. 

S2,  —  A  subcontractor,  between  whom 
and  the  contractor  a  settleipent  had  been 
made  and.  the  balance  ascertained,  filed 
within  the  required  time  in  the  clerk's  office 
of  the  proper  court  his  claim  in  due  form 
against  the  contractor  and  the  company,  and 
in  a  suit  whereto  they  were  all  parties,  judg- 
ment establishing  his  lien  on  the  road  was 
rendered.  In  a  foreclosure  suit  subsequently 
brought  against  the  company  and  him,  the 
mortgagees  objected  to  the  validity  of  his 
lien  because  he  had  not  also  presented  to  the 
company  that  settlement  certified  by  the 
contractor  to  be  just.  Held,  that  the  objec- 
tion was  not  w^l  taken.  Brooks  v.  Railway 
Co.,  101  U.  S.,  443.     1879. 

83.  —  A  corporation  is  not  liable  for  labor 
to  persons  hir^d  by  a  contractor  or  subcon- 
tractor except  so  far  as  it  is  Indebted  to  the 
latter.  Bottomley  v.  Port  Huron  and  North- 
vmtem  R'y  Co.,  44  Mich.,  543.     1880. 

84.  —  Contractors  and  subcontractors  are 
not  "laborers"  within  tlie  meaning  of  the 
statute  giving  a  right  of  action  for  labor 
debts.  Chicago  and  Northeastern  R.  R.  Co. 
V.  Sturgis,  44  Mich.,  538.     1880. 

85.  —  The  mechanic's  lien  law  as  amended 
March  30,  1875  (72  O.  L.,  166),  does  not  pro- 
vide a  remedy  in  favor  of  a  creditor  of  a  sub- 
contractor against  funds  in  the  hands  of  the 
owner  of  the  building,  due  or  to  become  due 
to  the  original  contractor.  Stephens  v. 
United  R.  R.'s  Stoeh  Yards  Co.,  29  Ohio  St., 
327.    1876. 

86.  —  Under  the  act  of  March  31,  1874, 
entitled  "An  act  to  secure  pay  to  persons 
performing  labor  and  furnishing  riiaterials 
in  constructing  railroads"  (71  Ohio  L.,  51), 
a  substantial  compliance  with  the  conditiops 
of  the  statute  providing  for  the  sei-vice.  of 
written  notice  upon  the  owner  of  the  road 
is  essential  to  create  any  obligation  on  the 
part  of  such  owner  toward  -the  person  per- 
forming labor  or  furnishing  materials,  under 
a  contractor  or  subcontractor,  or  to  give  to 
such  person  any  right  of  action  against  such 
owner.  Railway  Co.  v.  Cronin,  38  Ohio  St., 
122.    1883. 

87.  —  Under  the  provisions  of  the  act  for 
the  better  security  of  mechanics,  etc.,  in  the 
county  of  Onondaga  (ch.  366,  Laws  of  1864,  as 


amended  by  ch.  788,  Laws  of  1866),  one  who 
has  furnished  materials  or  performed  labor 
upon  a  building  in  said  county,  under  a  con- 
tract witli  a  subcontractor  for  a  portion  of 
the  work,  can  acquire  no  lien  therefor  against 
the  owner  by  filing  notice  after  the  con- 
tractor has  paid  the  subcontractor  for  the 
work  done  under  the  subcontract  according 
to  its  terms,  although  the  owner  is  indebted , 
to  the  contractor  upon  the  contract  for  the 
whole  work,  after  the  completion  of  the 
building,  to  an  amount  sufficient  to  satisfy 
such  demand.  Lumbard  v.  Syracuse,  Ring- 
hamton  and  New  York  R.  R.  Co.,  55  N.  Y., 
491.     1874. 

88.  —  It  is  only  to  the  extent  of  what  is  due 
or  to  become  due  to  the  subcontractor  upon 
his  contract  that  the  lien  can  attach ;  and  if 
the  subcontractor  fails  to  perform  his  con- 
tract, so  that  nothing  becomes-  due  thereon, 
or  is  paid  in  full  according  to  its  terms, 
there  can  be  no  lien.     lb. 

m.  —  The  St.  of  1873,  oh.  353,  giving  a 
right  of  action  against  theowner  of  a  rail- 
way to  "any  person  to  whom  a  debt  is  due 
for  labor  performed,  or  for  materials  fui-- 
nished  and  actually  used  in  constructing  any 
railway,  by  virtue  of  an  agreement  with  the 
owner  tliereof,  or  with  any  person  having 
authority  from  or  rightfully  acting  for  such 
owner  in  procuring  or  furnishing  such  labor 
or  materials,"  applies  to  a  person  performing 
labor  under  a  contract  with  a  subcontractor. 
Hart  V.  Boston,  Revere  Beach  and  Lynn  R. 
R.  Co.,  121  Mass.,  510.     1877. 

90.  '■ —  A  railway  company  made  a  contract 
with  a  person  to  do  certain  work  on  its  line. 
He  contracted  with  G.  to  furnish  the  gravel, 
Gr.  contracted  with  D.  to  fill  the  cars  at  a 
gravel-pit,  and  D.  hired  L.  to  assist  in  the 
work  under  his  contract.  After  L.  had  done 
some  work,  D.  abandoned  his  contract  with 
G.,  and  G.  a  few  days  afterward  continued 
D.'swork  and  employed  L.  upon  it.  Held, 
that  L.  could  not  maintain  an  action  against 
the  corporation,  under  the  St.  of  1873,  ch. 
353,  for  the  amount  due  him  from  D.,  with- 
out filing  a  statement  of  his  claim  within 
thirty  days  after  he  ceased  to  perform  labor 
for  D.,  and  that  it  was  not  enough  to  file  a 
certificate  within  thirty  days  after  he  ceased 
to  perform  labor  for  G.,  describing  the  labor 
as  performed  for  D.  and  G.    hyon  v.  New 
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York  and  New  England B.  R.  Co.,  137  Mass., 
101.     1879. 

91.  —  Under  the  St.  of  1873,  oh.  353,  §  1,  a 
person  to  whom  a  debt  is  due  for  labor  done 
in  building  a  railway,  by  virtue  of  an  agree- 
ment with  a  contractor  whose  contract  with 
the  owner  of  the  railway  was  made  before 
the  passage  of  the  statute,  has  no  right  of 
.action  against  such  owner,  although  the 
labor  was  performed  after  the  statute  took 
effect.  Parker  v.  Massachusetts  R.  R.  Co., 
115  Mass.,  580.     1874. 

92.  —  Where  the  workman's  contract  is 
not  with  the  owner,  but  with  a  subcon- 
tractor, the  building  cannot  be  bound  by 
this  contract  for  more  than  the  reasonable 
value  of  the  work  done  and  materials  fur- 
nished, and  the  lien-claim  filed  must  set  out 
the  items,  though  the  contract  is  for  a  gross 
sum.  Kling  v.  Ry  Construotton  Co.,  7  Mo. 
App.,  410.     1879. 

93.  Temporary  stractares.  Materials  fur- 
nished for  temporary  structures,  such  as 
temporary  trestle  work  only,  and  never  in- 
corporated in  the  permanent  work,  are  nqt 
proper  subjects,  under  the  statute,  for  a  lien 
upon  the  completed  road-bed.  KrMpp  v.  St. 
Louis,  Kansas  City  and  Northern  Ry  Co.,  6 
Mo.  App.,  305.     1878. 

94.  Texas.  Neither  the  constitution  or 
statutes  of  Texas  give  a  mechanic's  lien  for 
work  or  materials  furnished  in  building  a 
railway.  Tyler  Tap  B.  R.  Co.  v.  Driseol,  53 
Tex.,  13.  1879.  See,  also.  Central  and 
Montgomery  R.  R.  Co.  v.  Henning,  53  ib., 
466.  1880.  The  lien  given  by  the  act  of 
February  18,  1879,  was  not  retroactive. 
Central  and  Montgomery  R.  R.  Co.  v.  Hen- 
ning, 53  ib.,  466.     1880. 

95.  Ties.  One  who  contracts  to  furnish 
five  thousand  ties  for  a  railway  is  not  a  con- 
tractor and  preferred  creditor  under  the 
joint  resolution  of  1843  of  the  general 
assembly.  Hart's  Appeal,  11  Amer,  &  Eng. 
E.  R.  Cases  (Pa.),  615. 

96.  Uncompleted  road.  A  lien  for  ma- 
terials furnished  for  the  construction  of  a 
railroad  embraces  only  the  completed  portion 
of  the  road,  but  the  fact  that  the  road,  as 
projected  -when  the  materials  were  fur- 
nished, was  not  fully  completed  will  not 
defeat  the  lien.  Neilson  v.  Iowa  Eastern  R. 
R.  Co.,  51  la.,  184,  1879;  ib.,  714,  1879. 


MEDICAL  SERTICES. 

See  Contbact;  Ihjdbies  to  Employes;  Injdbies  to 
Fassenoers. 

1.  Agency.  The  fact  that  a  physician  in 
the  service  of  a  railway  company  is  author- 
ized to  buy  medicines  on  the  credit  of  the 
company  does  not  imply  a  power  to  bind 
the  company  by  a  contract  for  board,  lodg- 
ing, attendance  and  nursing  of  a  person 
injured  on  the  company's  road.  Mayberry 
V.  Chicago,  Rock  Island  and  Pacific  Ry  Co., 
11  Amer.  &  Eng.  R.  E,  Cases,  39,  1883;  75 
Mo.,  492. 

2.  Anthority  to  employ.  A  railway  yard- 
master  whose  business  is  to  have  charge 
of  the  yard,  make  up  trains  in  the  yard, 
and  who  has  a  right  to  employ  men  for  all 
purposes  required  in  the  yard  and  to  do  his 
part  of  the  business,  and  to  discharge  them, 
to  employ  brakemen  for  himself  and  also 
for  the  road  trains,  and  whose  authority 
consists  in  employing  men  in  his  depart- 
ment, has  no  authority,  by  virtue  of  his 
office  alone,  to  bind  the  company  employing 
him,  for  the  services  of  a  surgeon  to  attend 
one  of  the  men  under  him  in  the  service 
of  the  company,  who  had  been  run  over  and 
injured  by  the  company's  cars.  Marquette 
and  Ontonagon  R.  R.  Co.  v.  Taft,  28  Mich., 
389,  1873;  13  Amer.  R'y  Rep.,  279. 

3.  —  No  recovery  can  be  had  against  a 
railway  company  for  drugs  furnished  to  a 
person  who  has  been  hurt  by  the  company's 
locomotive,  on  the  order  of  a  division  super- 
intendent of  the  road,  without  proof  that  he 
was  authorized  to  give  the  order.  The 
courts  cannot  take  judicial  notice  of  the 
duties  of  such  an  officer.  Brovm  v.  Mis- 
souri, Kansas  and  Texas  Ry  Co.,  67  Mo., 
123.  1877.  See,  also,  Mayberry  v.  Chicago, 
Rock  Island  and  Pacific  R.  R.  Co.,  75  ib., 
493.     1883. 

4.  —  The  employment  of  an  agent  for  a 
particular  purpose  gives  only  the  authority 
necessary  for  the  agency  under  ordinary 
circumstances.  Therefore,  as  it  is  not  inci- 
dent to  the  employment  of  a  railway  guard 
or  station  master,  to  enter  into  a  contract 
with  a  surgeon  to  attend  a  passenger  acci- 
dentally injured  on  a  railway,  the  railway 
company  is  not  liable  for  services  so  ren- 
dered by  a  surgeon  under  such  a  contract. 
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Cox  V.  Midland  Ry  Co.,  5  Eng.  H.  R  & 
Canal  Cases,  583,  1849 ;  3  Welsby,  Hurlstone 
&  Gordon  (Exchequer),  268,  1848. 

5.  Contract.  The  plaintiff,  a  physician, 
was,  at  the  instance  and  request  of  cer- 
tain parties  wounded  by  a  railway  acci- 
dent, attending  them,  when  the  president 
of  the  company  (though  not  in  the  pres- 
ence of  the  physician)  told  the  wounded 
persons  to  employ  whatever  physician 
they  chose,  and  the  company  would  pay 
the  bills.  This  was  conveyed  to  the 
plaintiff;  but  he  testified  that  he  attended 
the  wounded  until  their  recovery,  in  pursu- 
ance of  the  original  calling.  Held,  in  an 
action  against  the  company  upon  contract 
for  services  performed,  that  there  was  no 
mutuality  of  contract  by  consent  between 
them,  and  no  liability  attached  to  the  com- 
pany for  the  services  performed  by  the 
plaintiff  to  the  persons  who  employed  him. 
Canney  v.  South  Pacific  Coast  R.  R.  Co.,  12 
Amer.  &  Eng.  E.  R.  Cases  (Cal.),  310.     1883. 

6.  Cnstom.  The  mere  act  or  habit  of  a 
railroad  company,  in  paying  for  medical 
services  rendered  to  employes  injured  in  its 
service,  does  not  necessarily  establish  a  cus- 
tom of  such  business;  before  it  can  have 
that  effect,  it  must  be  shown  to  have  been  so 
generally  known,  and  so  well  settled,  as  to 
raise  the  presumption  that  the  services  were 
rendered  in  reference  to  it.  Mobile  and 
Montgomery  R.  R.  Co.  v.  Jay,  61  Ala.,  847. 
1878. 

7.  Evidence.  In  an  action  by  a  surgeon, 
against  a  railway  company,  for  treating  an 
employe  injured  while  in  the  service  of  the 
company,  it  is  proper  to  prove  by  parol  the 
fact  of  the  injuiy  to  the  employe,  and  that 
the  station  agent  notified  the  superintendent 
of  that  fact  by  telegram.  Cairo  and  St. 
Louis B.  R.  Co.  V.  Mahoney,  83  111.,  78.    1876. 

8.  —  Although  the  agent  may  not  have 
express  authority  to  make  the  employment, 
yet  slight  acts  of  ratification  by  the  com- 
pany will  authorize  a  juiy  in  finding  the 
employment  was  the  act  of  the  company.  lb. 

9.  —  Sufficiency  of  the  evidence  deter- 
mined. Atchison,  and  Neb.  R.  R.  Co.  v. 
Jones,  9  Neb.,  67,  1879;  Cooper  v.  New  York 
Oeniral  and  Hudsm  River  R.  R.  Co.,  6  Hun 
(N.  Y.),  276,  1875. 

10.  •—  In  an  action  .brought  by  a  physician 
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and  surgeon  to  recover  for  the  value  of  his 
professional  services  In  attending  upon  per- 
sons wounded  in  a  railroad  collision,  and 
placed  in  a  private  hospital,  evidence  on  be- 
half of  the  defendant,  of  the  usual  and  cus- 
tomary charge  in  this  state  for  all  necessary 
medical  and  other  attendance  upon  patients 
in  hospitals  received  for  treatment  for 
wounds,  is  irrelevant.  Trenor  v.  Central 
Pacific  R.  R.  Co.,  50  Cal.,.  232.     1875. 

11.  —  correspondence.  In  an  action  against 
a  railroad  company  for  medical  services 
rendered  to  one  of  its  servants,  who  was  in- 
jured while  in  its  employment  and  service, 
a  letter  from  the  president  of  the  company, 
addressed  to  the  plaintiff's  attorney,  purport- 
ing to  be  a  reply  to  a  letter  received  from 
him,  which  is  not  produced,  and  referring  to 
plaintiff's-  account,  is.  prima  feme:  iiTClevant 
and  inadmissible  when  without  date,  and 
offered  without  any  evidence  identifying  the 
account.  Mobile  and  Montgomery  R'y  Co.  v. 
Jay,  65  Ala.,  113.     1880. 

12.  —  ratification  by  silShCe.  A  master- 
mechanic  of  a  railroad  company  for  a  par- 
ticular division  of  the  company's  road  em- 
ployed a  physician  and  surgeon  to  attend  an 
employe  of  the  company,  who  was  injured 
while  in  the  performance  of  his  duties  as 
such  employe,  and  when  under  the  imme- 
diate order  of  said  master-mechanic,  and 
said  master-mechanic  stated  that  he  would 
see  that  the  company  paid  for  said  physi- 
cian's services.  Thfs  physician  performed 
said  services,  looking  to  the  company  for  his 
pay,  and  giving  to  it  the  credit  (although  he 
only  charged  upon  bis  books  against  the 
employe).  While  he  was  so  performing  his 
services,  he  made  out  a  bill  for  the  same 
against  the  company  and  inclosed  it  in  a 
letter,  which  stated  his  said  employment  by 
said  master-mechanic,  and  asked  that  the 
company  pay  the  bill,  and  sent  the  letter 
and  bill  to  the  assistant  superintendent  of 
the  company  for  said  division,  but  neither 
the  division  superintendent  nor  the  com- 
pany ever  paid  any  attention  to  said  bill  or 
letter.  Held,  that  these  facts  are  sufficient 
to  uphold  a  finding  by  the  jury  that  the 
division  superintendent  ratified  the  employ- 
ment of  the  physician  by  said  master-me- 
chanic. Pacific  R.  R.  Go.  v.  Thomas,  19 
Kans.,  256.     1877. 
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13,  —  It  will  be  presumed  that  the  general 
superintendent  of  a  railroad  company  has' 
the  anthorifcy  to  employ  a  physician  and  sur- 
geon to  attend  an  employe  of  the  company 
who  has  been  injured  while  in  the  company's 
employ.    lb. 

14.  Telegraphic  order  of  superintfenflent. 
A  telegraphic  order  from  a  railway  superin- 
tendent to  a  subordinate,  directing  the  em- 
ployment of  a  physician  and  to  make  an 
ftijured  employe  comfortable,  is  sufficient  to 
authorize  a  valid  contract  against  the  com- 
pany for  board  and  surgical  attendance, 
Atchison  and  Nebraska  B.  R.  Co.  v.  Reecher, 
34  Kaus.,  328,  1880;  1  Amer.  &  Eng.  R.  R. 
Cases,  343. 


MINES. 

See  Eminent  Domain;  Mechanic's  LtEif. 

1.  Change  in  charter   of  railway.     In 

1835,  the  L.  R'y  Co.,  constituted  under  an 
act  which  excepted  mines  from  land  pur- 
chased, and  allowed  the  land  owners  to  work 
them,  provided'  they  did  no  damage  to  the 
railway,  bought  land  for  its  railway.     In 

1836,  the  Y.  R'y  Co.  was  constituted  under 
an  act  containing  provisions  as  to  mines 
similar  to  those  6t  the  Railways  Clauses  Act. 
Afterwards  the  Y.  Company  purchased  the 
L.  Railway  under  the  powers  of  an  act  of 
1844,  which  provided,  by  s.  4,  that  on  com- 
pletion of  the  purchase,  the  L.  Railway  Act 
should   be   repealed,    provided   the    repeal 

,  should  not  affect  anything  done,  under  the 
act,  but  that  all  acts  done  under  it  should 
remain  as  valid  as  if  there  had  been  no  re- 
peal. The  ninth  section  provided  that  all 
the  provisions  of  the  Y.  Railway  Act,  so  far 
as  they  were  not  repealed,  altered,  or  other- 
wise provided  for  by  the  act  of  1844,  or  by 
any  statute,  sliould  apply  to  the  L.  Railway. 
Held,  that  the  provisions  as  to  mines  in  the 
Y.  Railway  Act  were  not,  by  the  act  of 
1844,  made  applicable  to  the  L.  Railway,  so 
as  to  give  the  owners  of  the  mines,  under 
the  lands  purchased  by  the  L.  Company,  a 
right  to  work  them  to  the  injury  of  the 
railway  if  the  Y.  R'y  Co.  did  not  choose  to 
purchase  them,  but  that  the  unqualified 
right  to  support,  which  was  incident  to  the 
grant  of  the  lands  for  the  purposes  of  the 
railway,  remained  unaffected.    North  East- 


;  em  Ry  Co.  v.  Croslarid,  4  De  Gex.  Fisher  & 
■  Jones,  530 ;  65  Eng.  Ch.,  549.     1863. 

2.  Contract  with  railway ;  covenant  to 
remove  track.  Where  a  railway  company 
has  the  right  of  way  over  mining  lands,  and 
covenants  with  the  owner  thereof  that  upon 
notice  it  will  change  its  location,  or  permit 
the  coal  underneath  the  way  to  be  mined,  a 
tenant  of  such  owner  —  the  terms  of  whose 
lease  give  him  the  right  to  mine  all  the  coal 
in  the  land  demised  —  may  sue  in  the  name 
of  the  landlord  for  breach  of  such  covenant. 
Mine  Sill,  etc.,  R.  R.  Co.  v.  Lippincott,  86 
Pa.  St.,  468.     1878. 

3.  — The  removal  of  the  railway  to  an- 
other location  on  the  same  land,  in  such  a 
case,  was  a  matter  of  contract  and  involved 
no  exercise  of  the  power  of  eminent  domain, 
and  is  not  within  the  decisions  holding  that 
the  power  of  location,  when  once  exercised, 
is  exhausted,  and  the  company  was  there- 
fore liable  in  damages  for  the  breach  of  its 
covenant.     Jb.         i 

4.  Conveyance;  clay.  The  word  "mines" 
in  the  77th  section  of  the  Railways  Clauses 
Act,  1845,  includes  minerals  whether  got  by 
underground  or  by  open  workings;  and 
therefore  a  bed  of  clay,  on  which  the  rail- 
way had  been  made,  was  a  mine  excepted 
out  of  the  conveyance  of  the  land  to  the 
railway  company,  and  might,  unless  the 
company  were  willing  to  make  compensa- 
tion to  the  land  ovmer,  be  dug  and  worked 
by  him.  Midland  R'y  Co.  v.  Haunchwood 
Brick  and  Tile  Co.,  Law  Reports,  20  Chan- 
cery Division,  552,  1882 ;  6  Amer.  &  Eng.  R. 
R.  Cases,  555. 

5.  Drainage  of  railway  over  mines.  By 
the  Railways  Clauses  Consolidation  Act, 
1845,  c.  20,  s.  68,  the  company  shall  make 
and  maintain,  "  for  the  accommodation  of 
the  owners  and  occupiers  of  lands  adjoining 
the  railway,"  among  other  works,  "all 
necessary  arches,  tunnels,  culverts,  drains, 
etc.,  either  over  or  under,  or  by  the  sides  of, 
the  railway,  of  such  dimensions  as  will  be 
sufficient  at  all  times  to  convey  the  water  as 
clearly  from  the  lands  lying  near,  or  affected 
by,  the  railway  as  before  the  making  of  tlie 
railway,  or  as  nearly  so  as  may  be ;  and  such 
works  shall  be  made  from  time  to  time  as 
the  railway  works  proceed."  By  s.  69:  "K 
amy  difference  arise  respecting  the  kind  or 
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number  of  any  such  accommodation  works, 
or  the  dimensions  or  sufficiency  thereof,  or 
respecting  the  maintaining  thereof,  the  same 
shall  be  determined  by  two  justices,"  etc. 
The  owners  of  mines  extending  under  a 
railway  which  had  been  made  by  a  railway 
company  under  the  powers  of  its  act  (3  W. 
4,  c.  34  >,  which  contained  similar  provisions 
with  the  8  and  9  Vict.,  c.  20,  gave  notice  to  the 
company,  in  "185",  of  their  intention  to  work 
the  mine  under  the  line  of  the  railway,  and 
the  company  declined  or  neglected  to  pur- 
chase. At  this  point  the  lineoE  railway  was 
in  a  deep  cutting,  and  the  company  had 
made  drains  upon  the  lines  for  the  purpose 
of  carrying  off  the  water  which  fell  upon 
the  railway,  and  ran  from  the  sides  of  the 
cutting.  The  working  of  the  mine  had 
caused  the  land  on  which  the  railway  was 
constructed  to  sink,  so  that  the  company 
w^s  compelled  to  fill  up  such  sinkings  in 
order  to  preserve  the  level  of  the  railway, 
and  thereby  the  drains  had  become,  in  some 
places,  choked  up,  and  the  water  percolated 
Ihrough  the  broken  strata,  and  through  the 
cinders  used  by  the  company  for  filling  up 
the  sinkings,  and  so  passed  into  the  mines. 
ffdd,'that  these  drains  were  not  accommo- 
dalion  works  within  sees.  68  and  69  of  8  and 
9  Vict.,  c.  20.  Queen  v.  Fisher,  3  Best  & 
Smith,  191;  113  E.C.L.,  189.  1863.  See,  also, 
Bagnall  v.  London  and  North  Western  Ry 
Cq.,  7  Hurjgtone  &  Norman  (Exchequer), 
423,  1861;  Same  v.  Same.  1  Hurlstone  & 
Coltman  (Exchequer),  544,  1863. 

6.  Injnnciion.  A  railway  company  was 
empowered  by  its  special  act  to  take  lands, 
but  the  iliinerals  were  to  be  reserved  to  the 
vendor,  who  was  to  be  at  liberty  to  work 
them,  causing  no  damage  or  obstruction  to 
the  railway,  and  by  another  clause  of  the 
act  it  was  provided  that,  on  working  up  to 
within  twenty  yards  of  any  masonry  or 
building  of  the  company,  the  owner  of  the 
minerals  might  require  the  company  to  pur- 
chase the  minerals  within  that  range,  or,  on 
itsneglect  to  do  so,  might  work  them  in  the 
usual  and  ordinary  way,  doing  no  avoidable 
damage.  The  company,  in  1837,  purchased 
land  from  the  defendant  under  its  compulsory 
powers,  for  the  purpose  of  erecting  a  bridge, 
whieh  was  accordingly  built  and  completed 
ia  1838.    On  the  lessee  of  the  minerals  from 


th_e  vendor  notifying  the  company  of  his 
intention  to  renew  the  working  of  the  min- 
erals, which  had  been  abandoned  since  1791, 
held,  a  proper  case  for  granting  an  injunc- 
tion,—  as  to  land  within  twenty  yards, 
against  working  so  as  to  cause  damage  until 
the  conditions  of  the  act  had  been  satisfied ; 
and  as  to  other  workings  beneath  or  adjoin- 
ing the  company's  land,  against  working  so 
as  to  affect  the  stability  of  the  bridge,  or  the 
railwaj-  or  other  works  of  the  company. 
North  Eastern  Ry .  Co.  v.  Elliott,  2  De  Gey, 
Fisher  &  Jones,  423 ;  63  Eng.  Ch.,  433.    1860. 

7.  Subjacent  snpport  of  railway.  A  rail- 
way company  holding  a  conveyance  of  right 
of  way  is  entitled  to  the  subjacent  and  lateral 
support  necessary  to  support  its  railway. 
Caledonian  Ry  Co.  v.  Belhaven,  40  Eng. 
Law  &  Equity,  1.     18,57. 

8.  —  A  railway  company  is  not  entitled  to 
compel  a  mine  owner,  whose  mine  has  been 
long  flooded,  to  permit  the  water  to  remain 
in  the  mine  as  a  support  to  the  land.  North 
Eastern  Ry  Co.  v.  Elliott,  1  Johnson  & 
Heming,  Eng.  Ch.,  145.     I860, 

9.  —  When  a  party  having  knowledge  of 
the  possession  and  use  of  the  land  by  a  rail- 
road company  afterwards  takes  a  lease  of 
the  coal  beneath,  he  cannot  require  the  com- 
pany to  remove  the  track,  and  his  only  rem- 
edy, if  he  has  any,  must  be  under  the  statute 
for  damages.  Philadelphia  and  Reading  R.  R. 
Co.  V.  Lawrence,  10  Philadelphia,  604.     1373. 

10.  —  A  vendor  of  land  having  sold  it 
under  an  act  of  parliament  for  the  particu- 
lar purposes  of  a  railway,  cannot  afterwards 
work  the  minerals  under  the  surface  (though 
they  have  been  expressly  reserved  to  him, 
either  by  his.  grant  or  by  the  provisions  of 
the  company's  own  act)  in  such  a  manner  as 
to  prejudice  the  use  of  the  land  for  the  pur- 
poses for  which  it  has  been  purchased.  The 
common  law  right  to  adjacent  support  from 
the  vendor's  land  attaches  upon  such  a  sale 
even  beyond  the  limits  of  the  purchased 
land.  Elliot  v.  North  Eastern  Ry  Co.,  Iff 
House  of  Lords  Cases,  338.     1863. 

11.  —  In  granting  injunction  to  prevent 
the  working  of  mines  so  as  to  occasion  the 
removal  of  adjacent  support  to  land  pur- 
chased by  a  rail  way  company  for  the  purpose 
of  a  railway,  the  court  below  allowed  the 
mine  owner  to  drain  a  shaft  which,  by  the  ac- 


884 


MINOR  —  MORTGAGE. 


Next  Friend  —  Contract  —  Power  to  Execute  Mortgages. 


cidental  overflowing  of  a  neighboring  river, 
had,  for  years  before  and  since  the  purchase, 
been  filled  with  water.  From  this  perpen- 
dicular shaft  ran,  horizontally,  several  pas- 
sages or  spaces  which  had  been  filled  with 
water  from  the  same  cause.  The  injunction 
forbade  mining  works  which  might  injure 
the  railway,  but  allowed  the  shaft  to  be 
drained.  The  house  of  lords,  adopting  the 
opinion  of  the  court  below  that  the  overflow- 
ing of  the  shaft  was  an  accident  which  the 
railway  company  was  not  entitled  to  expect 
would  forever  be  allowed  to  exist  without 
correction,  varied  the  decree  below  by  add- 
ing to  the  permission  to  drain  the  shaft  that 
of  draining  the  horizontal  passages  or  spaced. 
lb. 

12,  Tramway ;  injury  to  employes. 
Where  a  company  is  both  a  railway  and  a 
mining  company  it  cannot  be  compelled  to 
answer  as  the  proprietor  of  a  railroad, 
under  §  1,  ch.  57,  General  Statutes,  for  the 
injury  caused  by  negligence  in  its  mining 
operations.  But  the  company,  as  a  mining 
company,  may  be  liable,  under  §  3  of  said 
ch.  57,  for  punitive  damages,  for  the  loss  or 
destruction  of  life,  by  the  wilful  neglect  of 
the  company,  its  agents  or  servants,  in  the 
management  of  a  tramway,  etc.,  attached  to 
its  coal  mines.  Claoaton  v.  Lexington  and  Big 
Sandy  R.  B.  Co.,  13  Bush  (Ky.),  636.    1878. 

13.  —  Using  inferior  machinery,  and  fail- 
ing to  use  reasonable  precautions  to  provide 
against  accidents,  might  authorize  the  jury 
to  find  against  the  company  as  for  wilful 
neglect.    lb. 

MINOR. 

See  Fabent  a»i>  Child. 

1.  Next  friend.  The  attorneys  of  the  next 
friend  of  a  minor,  by  dismissing  the  suit  of 
the  Elinor,  will  not  thereby  estop  the  minor 
from  bringing  suit  again  upon  the  same 
cause.  Cfjieago,  Bock  Island  and  Pacifio  B. 
R.  Co.  V.  Kennedy,  70  111.,  350.     1873. 


MONOPOLIES. 

See    Chabteb;   Eminent  Domain;  Elbvatobs;    Ex- 
PBES8  Companies;  Obants;  Bates. 

1.  Contract;  public  policy.    A  contract 
by  which  one  railway  company  agrees  with 


another  upon  a  division  of  territory  and 
traflic  between  them,  and  that  one  will  not 
"do  any  through  business  to  and  from 
Trinidad,  or  to  and  from  New  Mexico,  via 
Trinidad  or  El  Moro,"  amounts  to  an  express 
renunciation  of  a  duty  of  transportation  en- 
joined by  the  state,  and  is  therefore  void. 
Denver  and  New  Orleans  B.  B.  Co.  v.  Atchi- 
son, Topeka  and  Santa  Fe  B.  B.  Co.,  15 
Federal  Reporter,  650,  1883;  9  Amer.  &  Eng. 
R.  R.  Cases,  374. 

2.  —  A  contract  by  which  two  railway 
companies  agree  to  exchange  their  traffic, 
and  not  to  "  connect  with  or  take  business 
from  or  give  business  to  any  railroad  "  which 
may  be  constructed  in  Colorado  or  New 
Mexico  after  the  date  of  the  agreement,  is 
against  public  policy  and  void.     lb. 


MORTGAGE. 

See  Consolidatiok;  Constitutional  Latt;  Comvbt- 
ance;  Costs;  Eminent  Domain;  Equity  at  Re- 
demption; ExEconoNs;  Income  Bonds;  Injunc- 
tions; Mandamus;  PLedoe;  Redemption;  Set-off; 
Specific  Febfobhance;  Wbit  of  Ebbob. 

I.  Power  to  execute  mortgages. 
II.  Form  and  construction. 

III.  Future  acquisitions  op  property. 

IV.  Chattels. 

V.  Assignment  and  NECKynABiLirr  at 

bonds  and  mortgages. 
VI.  Coupons  and  interest. 
VII.  Records,  notes  and  prioeitt. 
VIII.  Guaranty. 
IX.  Collateral  security. 
X.  Foreclosure. 
XI.  Sales. 
XII.  Redemptions. 
xm.  Trustees. 
XIV.  Receiver. 
XV.  Injunction. 
XVI.  Lease. 
XVII.  General  matters. 

I.  fowEE  to  execute  moetgages. 

1.  Attorney's  fee.  The  authority  given 
by  the  directors  of  a  corporation  to  the  pres- 
ident and  secretary  to  execute  a  mortgage 
upon  the  company's  property  does  not  em- 
power them  to  include  a  provision  for  at- 
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torney's  fees  in  case  of  suit  upoa  the  mort- 
gage. Pacifle  Rolling  Mill  Co.  v.  Dayton, 
etc.,  R.  R.  Co.,  7  Sawyer  (U.  S.  C.  C),  61, 
188t ;  Pacific  Rolling  Mill  v.  Dayton,  Sher- 
idan and  Grande  Ronde  R'y  Co.,  5  Federal 
Reporter,  853,  1881. 

2.  Authority.  Where  the  general  man- 
agement and  control  of  the  property,  busi- 
ness and  affairs  of  a  corporation  were  vested 
in  the  board  of  directors  and  president ;  and 
the  corporation  was  by  charter  authorized 
to  issue  and  sell  bonds  and  execute  a  mort- 
gage to  secure  the  same;  and  the  charter 
required  the  concurrence  of  the  stockholders 
to  authorize  the  consolidation  with  another 
company,— TieZd,  that  the  board  of  directors 
and  president  had  the  power,  without  the 
concurrence  of  the  stockholdei-s,  to  author- 
ize the  issue  of  bonds  and  the  execution  of 
a  mortgage  upon  the  property  of  the  com- 
pany to  secure  them.  Hodder  v.  Kentucky 
and  Great  Eastern  R'y  Co.,  7  Federal  Re- 
porter, 793.  1881.  A  mortgage  thus  made 
will  not  cover  property  afterwards  acquired 
by  consolidation  with  another  company.  lb. 

3.  —  Under  a  statute  requiring  the  con- 
currence of  the  holders  of  two-thirds  of  the 
stock  of  a  corporation  to  mortgaging  the 
corporate  property  for  a  loan  of  money,  to 
be  expressed  at  a  meeting  of  the  stock- 
holders called  by  the  directors  for  that  pur- 
pose, a  meeting  of  the  directors,  who  are  the 
only  stockholders  except  one,  at  wliich  all 
assent  to  the  proposition,  is  in  effect  a  meet- 
ing of  the  stockholders,  and  the  act  of  the 
directors  that  of  the  stockholders.  The  re- 
quirement of  the  concurrence  of  the  holders 
of  two- thirds  of  the  stock  is  intended  for 
the  protection  of  the  stockholder,  and  is  a 
matter  in  wliich  the  public  have  no  interest. 
Thomas  v.  Citizens'  Horse  R'y  Co.,  104  111.^ 
462,  1883;  11  Amer.  &  Eng.  R.  R.  Cases,  306. 

4.  —The  act  of  April  8,  1861,  does  not 
authorize  the  issue  by  a  railroad  company  of 
bonds  otherwise  than  for  a  new,  adequate, 
valuable  consideration,  increasing  the  avail- 
able funds  of  the  corporation.  Kemble  v. 
Wilmington  and  Northern  R.  R.  Co.,  13 
■Philadelphia,  469.     1878. 

5>  —  A  railway  corporation,  unless  re- 
strained by  statute,  has  the  implied  power 
to  borrow  money  to  construct  its  road,  and 
to  secure  the  debt  thus  created  by  mortgage 


on  its  property.  Savannah  and  Memphin  R. 
R.  Co.  et  al.  v.  Lancaster,  63  Ala.,  555,  1678; 
Oomm'rs  of  Craven  Co.  v.  Atlantic  andNorth 
Carolina  R.  R.  Co.,  77  N.  C,  3b9,  1877; 
Kelly  V.  Ala.  and  Cincinnati  R.  R.  Co.,  58 
Ala.,  489,  1877;  21  Anier.  R'y  Rep.,  138. 

6.  —  Southern  E.  R.  Co.  Power  of  the 
Southern  R.  R.  Co.  to  execute  a  mortgage 
determined.  McAllister  v.  Plant,  54  Miss., 
108.     1876. 

7.  —  Authority  to  make  a  mortgage  im- 
plies power  to  make  it  with  the  usual  con- 
ditions embraced  in  similar  conveyances. 
Savannah  and  Memphis  R.  R.  Co.  et  al.  ?j. 
Lancaster,  63  Ala.,  555.     1878. 

8.  Bonds;  terms  of;  validity.  Bonds  of 
the  railway  company  are  not  void,  because 
under  authority  to  issue  them  at  "  a  rate  of 
Interest  not  exceeding  eight  per  cent,  per  an- 
num, and  having  not  more  than  thirty  years 
to  run,"  the  cdmpany  issued  bonds  with  in- 
terest payable  semi-annually,  and  contracted 
that,  in  default  of  the  prompt  payment  of 
the  interest,  the  principal  sum  might  be 
treated  as  due  and  payable.  Newport  and 
Cincinnati  Bridge  Co.  v.  Douglass,  13  Bush 
(Ky.),  673,  1877;  18  Amer.  R'y  Rep.,  231. 

9.  Constitutional  law.  The  legislature 
has  the  constitutional  power  to  authorize  a 
corporation  created  by  it  to  boiTow  money 
by  mortgaging  its  property  and  franchises, 
or  by  issuing  preferred  stock  and  pledging 
its  revenues  for  the  payment  of  the  dividends 
thereon,  where  such  course  is  necessary  to 
carry  into  effect  th^  object  for  which  the 
corporation  was  created.  Covington  v.  Cov- 
ington and  Cincinnati  Bridge  Co. j- 10  Bush 
(Ky.),  69.     1873. 

10.  Estoppel,  Where  a  trust  deed  has 
been  executed*  with  legal  formalities,  and  the 
bonds  issued  and  sold  in  the  open  markeit 
and  the  proceeds  paid  to  the  company,  the 
company  is  estopped  from  disavowing  and 
repudiating  the  conveyance.  Harrison  v. 
Annapolis  and  Elk  Ridge  R.  R.  Co.,  50  Md., 
490,  1878;  Tyrell  v.  Cairo  and  St.  Louis  R.  R. 
Co.,  7  Mo.  App.,  294,  18T9;  Singer  v.  St. 
Louis,  Kansas  City  and  Northern  R.  R.  Co., 
6  ib.,  437,  1879;  Thomas  v.  Citizens'  Horse 
R'y  Co.,  104  111.,  463,  1883;  11  Amer,  &  Eng. 
R.  R.  Cases,  306. 

11.  Franchise,  No  coi-poration  can  mort- 
gage its  franchises  without  clear  legislative 
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authority  to  do  so.  And  autliority  to  a  rail- 
road company  to  mortgage  its  "road,  in- 
come and  other  pi'operty,"  does  not  authorize 
a  mortgage  of  its  franchises.  Pullan  v.  Cin- 
cinnati and  Chicago  R.  R.  Co.,  4  Bissell  (U. 
S.  C.  C),  35.  1865.  See,  also,  Randolph  V. 
Wilmington  and  Reading  R.  R.  Co.,  11 
Philadelphia  (U.  S.  C.  C.l,  503.    1876. 

12.  Legalizing  act.  Where  a  railroad 
company  has  made  a  mortgage  or  sale  of  its 
•corporate  franchise,  without  authority  in  its 
charter,  the  same  may  be  ratified  and  ren- 
dered valid  by  subsequent  legislative  enact- 
ment. The  right  to  object  to  such  transfer 
is  one  afflecting  the  public  alone,  which  the 
legislature  may  waive  by  a  subsequent  act. 
Hatcher  v.  Toledo,  Wabash  and  Wextern  R. 
R.  Co.,  63  111.,  477,  1873;  6  Amer.  E"y  Rep., 
405. 

13.  Pari  of  railway.  A  mortgage  upon  a 
part  of  a  railway  for  iron  not  yet  laid  down, 
held  not  ultra  vires.  Bickford  v.  Grand 
Junction  Ky  Co.,  1  Canada  Supreme  Court 
Reports,  696,  1877 ;  reversing  Same  v.  Same, 
23  Grant  Ch.  (Upper  Canada),  803,  1873. 

14.  Place  of  execution.  A  mortgage 
Tnay  be  executed  in  Ohio,  although  the  cor- 
poration is  organized  under  the  laws  of 
Kentucky  and  although  the  property  is  situ- 
ated in  Kentucky.  Hodder  v.  Ky.  and 
Great  Eastern  Ky  Co.,  7  Federal  Reporter, 
793.     188). 

15.  Statute  authorizing  mortgage. 
Where  an  act  of  the  legislature  authorizing 
a  railroad  corporation  to  give  a  mortgage 
evidently  contemplates  a  mortgage  of  all 
the  estate  of  the  company,  it  will  be  held, 
unless  the  contrary  appear,  that  the  mort- 
gage given  under  the  authority  was  intended 
to  and  did  convey  the  estate  to  the  full 
extent  contemplated  or  authorized  by  the 
act.  Coe  V.  New  Jersey  Midland  Ry  Co.,  31 
N.  J.  Eq.,  105.     1879. 


II.     FOEM   AND   CONSTRUCTION. 

16.  Abandoned  line.  A  portion  of  the 
route  on  which  the  railroad  company  had 
done  some  grading,  but  which  was  afterwards 
abandoned  for  another  route  on  which  the 
road  was  built,  did  not  pass  by  the  trust 
deed,  but  reverted  to  the  owners  of  the  soil. 


r  V.  Johnston,  58   Ala.,  287,  1875;  9 
Amer.  R'y  Rep.,  451. 

17.  Bonds.  Under  the  legislation  of  Flor- 
ida the  Florida  Central  R.  R.  Co.  had  the 
power  to  execute  a  bond,  which  was  to  be  a 
mortgage,  without  the  execution  of  an  addi- 
tional mortgage  to  secure  it.  State  v.  Flor- 
ida Central  R.  B.  Co.,  15  Fla.,  OaO.    1876. 

18.  —  Jhe  bonds  of  a  railway  company, 
dated  October  1,  1871,  were  held  to  be  em- 
braced in  a  deed  of  mortgage,  dated  October 
25,  1871,  the  bonds  being  in  other  respects 
clearly  described  in  the  deed,  and  there  be- 
ing nothing  in  the  terms  of  the  deed  incon- 
sistent with  the  fact  that  they  had  been 
before  executed.  In  the  same  case  it  was 
held,  also,  that  if  any  doubt  or  ambiguity 
could  arise  oa  this  subject,  it  was  removed 
by  parol  evidence  that  no  other  bonds  were 
executed  or  issued  by  the  company  except 
those  dated  on  October  1,  1871.  Butler  v. 
Rahm,  46  Md.,  541,  1877;  18  Amer.  R'y 
Rep.,  86. 

19.  Branch  line.  A  mortgage  was  made 
of  a  railroad,  as  then  made  or  to  be  made. 
A  later  mortgage  was  created,  under  au- 
thority of  a  subsequent,  act  of  assemblj',  o£ 
a  branch  or  extension  of  the  original  road. 
The  special  act  provided  that  the  later  mort- 
gage must  be  exclusive  of  the  branch.  Held, 
that  the  sale  under  the  original  mprtgage 
must  be  exclusive  of  the  branch  line.  Ran- 
dolph V.  Wilrnington  anil  Reading  R 
R.  Co.,  11  Philadelphia  (U.  S.  C.  C),  503. 
1876. 

20.  Construction.  The  mortgage  of  the 
Louisville  Valley  R.  E.,  the  Montpelier  and 
St.  Johnsbury  E.  R.,  and  the  Essex  County 
R.  E.,  construed.  Poland  v.  Lamoille  Valley 
R.  B.  Co.,  52  Vt.,  144, 1879;  4  Amer.  &  Eng. 
R.  R.  Cases,  408. 

21.  —  In  a  contract  between  the  trustee 
of  a  mortgage  and  certain  creditors  of  a  rail- 
road company,  held,  that  the  property  levied 
upon  was  not  included  in  the  mortgage. 
Millard  v.  Burley,  13  Neb.,  259.     1883. 

22.  Coupons;  money  advanced  t»  pay  in- 
terest. Interest  coupons  received  by  one 
who  has  advanced  the  money  with  w'.uch 
they  were  taken  up  under  an  agreemsnt 
that  they  were  to  be  delivered  to  him  uncan- 
celed, as  security  for  the  advances,  as  against 
a  railway  corporation,  are  valid  securities  in 
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the  hands  of  the  holder,  and  a  mortgage 
upon  tlie  corporate  property,  given  to  pay 
the  bonds,  may  be  enforced  for  his  benefit. 
Union  Trust  Co.  v.  Montieello  and  Port  Jer- 
m  Ey  Co.,  6  i  N.  y.,  311.     1875. 

23.  Deaci'iplion.  A  mortgage  executed 
by  a  railway  company  upon  its  then  and 
thereafttrto  be  acquired  "  property  "  con- 
tains a  specific  description  of  the  different 
kinds  of  such  property.  Held,  that  certain 
municipal  bonds,  issued  to  aid  in  building 
the  road,  which  are  not  embraced  by  such 
description,  do  not  pass  by  the  use  of  the 
general  word  property.  Smith  v.  McOul- 
Imtgh,  104  U.  S.,  25,  1881;  3  Amer.  &  Eng. 
E.  E.  Cases,  159. 

24.  —  The  charter  of  a  railway  company 
empowered  it  to  construct  and  operate  a  line 
between  the  cities  of  Mobile  and  New  Orleans, 
and  to  acquire  and  hold  such  real  property 
"as  may  be  necessary  and  convenient  for  the 
construction,  maintenance  and  management 
of  the  railroad,"  and  also  to  acquire  "  any 
steamboats,  piers,  wharves,  and  the  appur- 
tenances tliereunto  belonging,  that  the  di- 
rectors may  deem  necessary,  etc.,  to  own, 
use  and  manage  in  connection  with  said 
railroad."  In  deeds  of  trust,  executed  by 
the  corporation,  the  words  of  conveyance 
were  qualified  by  clauses  lilie  the  following: 
"The  lands  occupied  by  said  railroad,  or 
hereafter  acquired,  owned  and  occupied, 
.  .  .  includingall  depots,  etc.,  now  owned 
and  occupied,  or  hereafter  acquired  in  con- 
nection with  said  portion  of  said  railroad 
situate  upon  or  lying  within  the  limits  of 
said  cities  or  upon  or  adjacent  to  said  por- 
tion of  said  railroad,  and  the  route  and  line 
thereof."  In  another  mortgage  or  deed  of 
trust,  the  conveyance  was  qualified  as  fol- 
lows: "AH  depots,  station-houses,  wharves 
and  warehouses  now  owned  and  occupied,  or 
hereafter  to  be  acquired,  and  used  in  connec- 
tion with  its  said  railroad,  together  with  all 
steamboats,  and  personal  property  used,  or 
hereafter  to  be  used,  exclusively  for  the  con- 
structing, maintaining,  operating  or  con- 
ducting the  business  of  its  said  railroad." 
Held,  that  the  mortgage  covered  property 
useful  and  necessary  in  the  operation  of  the 
railway.  But  property  bought  of  a  steam- 
ship line  to  stiflj  competition  was  not  neces- 
sary and  not  included   in  the   mortgage. ' 


Morgan  and  Raynor  v.  Donovan,  58  Ala., 
241,  1877;  21  Amer;.R'y  Eep.,  109. 

25.  —A  mortgage  of  an  "undertaking" 
does  not  include  the  land  of  a  railway  com- 
pany. Doe  V.  St.  Helens  and  Runcorn  Gap 
R'y  Co.,  2  Eng.  R.  E.  &  Canal  Cases,  756. 
1841. 

26.  —  A  railway  moi-tgage  conveying  the 
"said  undertaking,  and  all  and  singular  the 
rates,  tolls  and  other  sums  arising,"  was  held 
not  to  convey  the  land  to  the  mortgagee. 
Doe  dem.  Myatt  v.  St.  Helen's  R'y  Co.,  S 
Adolphus.  &  Ellis  (N.  S.),  364;  42  E.  C.  L., 
715.     1841. 

27.  Earnings.  Where  the  governing  body 
of  the  corporation,  in  a  resolution  author- 
izing an  issue  of  bonds  to  raise  money,  pro- 
vide for  the  execution  of  a  deed  of  trust  to 
secure  the  same,  on  its  right  of  way,  road- 
bed, etc.,  "  and  on  all  the  real  and  personal 
property  now  and  hereafter  belonging  to  the 
company," — this  necessarily  includes  the 
earnings  and  profits,  and  authorizes  a  trust 
deed  conveying  the  tolls,  freights,  rents,  iiif 
comes,  etc.  Kelly  v.  Ala.  and  Cincinnati  R. 
R.  Co.,  58  Ala.,.  489,  l&r7;  21  Amer.  R'y 
Rep.,  1.S9. 

28.  Execution.  Where  a  conveyance  or 
deed  purports  on  its  face  to  be  the  deed  of 
the  corporation,  and  recites  that  it  has 
caused  its  corporate  seal  to  be  thereto  affixed, 
and  its  president  to  sign  the  same,  and  the 
deed  is  properly  witnessed  or  acknowledged, 
this  is  a  sufficient  execution ;  and  the  validity 
of  the  deed  is  not  impaired  by  the  fact  that 
the  president  signed  the  deed  in  his  own 
name  with  the  word  "  president "  added,  or 
that  the  secretary  likewise  signed  his  own 
name  to  it  in  the  same  way.  Sauann'ahand 
Memphis  R.  R.  Co.  et  al.  v.  Lancaster,  62 
Ala.,  555.     1878. 

29.  Fixtures.  Certain  machinery  used 
for  making  nails,  held,  to  be  fixtures  and  in^ 
eluded  in  a  mortgage.  Delaware,  Lacka- 
wanna and  Western  R.  R.  Co.  v.  Oxford 
Irmi  Co.,  33  N.  J.  Eq.,  452.     1883. 

30.  Franchise.  Tiie  franchise  which' a 
railroad  company  in  this  state  transfers  by 
its  mortgage  is  not  its  franchise  to  exist  as 
a  corporation,  but  only  such  of  its  fran- 
chises or  privileges  as  will  ena  le  thp 
grantee  to  have  the  same  use  and  beneficiEj 
enjoyment  of  the  property  which  the  com- 
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pany  itself  had;  especially  is  this  the  case 
when  the  charter  merely  authorizes  the 
company  to  mortgage  "  its  means,  property 
and  effects,''  without  express  mention  of 
franchises.  Meyer  v.  Johnston,  53  Ala.,  337, 
1875;  9  Amer.  E'y  Rep.,  454. 

31.  Possession.  A  conveyance  to  secure 
bonds,  providing  for  an  entry,  foreclosure 
and  sale,  in  case  of  non-payment,  is  in  sub- 
i^ance  a  mortgage  under  the  laws  of  Cali- 
fornia. Until' default  the  mortgagor  retains 
the  right  of  possession.  Southern  Paeifle  R. 
R.  Co.  V.  Doyle.  8  Sawyer  (U.  8.  C.  C),  60. 
1883.  The  right  of  action  against  trespassers 
is  in  the  mortgagor.    lb. 

32.  Kights  of  bondholders.  A  mortgage 
made  to  secure  the  payment  of  certain 
bonds  is  made  for  the  benefit  of  the  bond- 
holders only,  and  no  one  can  have  an  inter- 
est in  the  mortgage  except  as  a  bondholder. 
I^yCe  V.  Southern  Pa.  Iron  and  R.  R.  Co., 
9  Philadelphia,  294.     1873. 

33.  Sinking'  fund.  The  provisions  of  a 
mortgage  in  relation  to  a  sinking  fund  con- 
strued. Wilds  V.  St.  Louis,  Alton  and  Terre 
Haute  R.  R.  Co.,  64  Howard's  Practice 
(JI.  Y.),  418.     1883. 

84.  Surplus  lands.  A  railway  company 
may  give  a  specific  charge  on  the  moneys  to 
arise  from  the  sale  of  its  surplus  lands  for  a 
debt  due  to  the  contractors  who  have  con- 
structed the  works.  Gardner  v.  London, 
Chatham,  and  Dover  R'y  Co.,  Law  Reports, 
8  Chancery  Appeal  Cases,  201.     1866. 

35.  Trust  deed.  The  trust  deed  upon  the 
Annapolis  and  Elk  Ridge  Railroad,  field,  not 
to  be  a  technical  mortgage.  Harrison  v. 
Annapolis  and  Elk  Ridge  R.  R.  Co.,  50  Md., 
490.     1878. 

36.  Unflnished  railway.  Where  a  rail- 
way company,  executing  a  mortgage  upon 
its  road  as  contemplated,  has  no  legal  title 
to  any  of  the  right  of  way,  but  only  con- 
tracts for  a  small  portion  thereof,  to  be  con- 
Teyed  upon  conditions  which  it  never 
performs,  or  has  agreed  to  perform,  and  a 
new  company  is  organized  which  builds  the 
road  and  acquires  the  legal  title  to  most  of 
the  right  of  way  and  is  equitably  entitled  to 
the  balance,  no  decree  of  foreclosure  can  be 
sustained  under  the  mortgage,  as  against  the 
new  company,  for  the  sale  of  its  property. 
The  mortgage   creditors   of   such   original 


company  have  no  rights  superior  to  the  com- 
pany itself.  In  such  case  the  original  com- 
pany has  no  such  interest  or  title  in  the  road 
as  can  be  subjected  to  sale  under  the  moi-t- 
gage.  Chicago,  Danville  and  Vincennes  Ry 
Co.  V.  Lcewenthal,  93  111.,  433.    1879. 

37.  Words  of  inheritance.  A  railroad 
mortgage  made  to  trustees  without  words  of 
inheritance,  but  empowering  the  trustees,  on 
default,  to  sell  the  mortgaged  premises,  and 
to  convey  to  the  purciiaser  "  all  the  estate, 
riglit,  .property  and  interest,  and  to  the  same 
extent  as  the  railroad  company  had  therein 
at  the  date  of  tlie  mortgage,"  etc.,  will  be 
rectified  so  as  to  convey  a  fee.  The  court 
may  direct  the  trustees  to  convey  all  their 
title  to  the  purchaser  at  the  foreclosure  sale 
in  aid  of  the  execution.  Coe  v.  New  Jersey 
Midland  R'y  Co.,  31  N.  J.  Eq.,  105.  1879. 
See  Randolph  v.  N.  J.  West  Line  R.  R.  Co., 
38  ib.,  49.     1877. 


III.    FUTUKB   ACQUISITION   OF  PEOPEETY. 

88.  Branch  roads.  When  a  mortgage  is 
given  by  a  railroad  company  on  its  franchises 
and  on  its  roads  to  be  thereafter  built,  and 
a  branch  road  not  in  contemplation  at  the 
date  of  such  incumbrance  is  afterwards 
laid  and  built,  such  branch  road  will  pass 
under  such  mortgage,  subject  to  the  bur- 
thens put  upon  it  by  the  company  in  the 
course  and  as  incidents  of  its  acquisition. 
Coe  V.  Delaware,  Lackawanna  and  Western 
R.  R.  Co.,  34  N.  J.  Eq.,  268,  18S1;  4  Amer. 
&  Eng.  R.  R.  Cases.  513. 

31).  Charter.  Where  a  railway  company 
is,  by  its  charter,  authorized  to  borrow 
money  and  mortgage  the  whole  or  any  part 
of  its  road,  property  or  income  then  existing, 
or  thereafter  to  be  acquired,  the  company 
may  not  only  mortgage  its  present  property 
and  rights,  but  such  as  it  may  thereafter  ac- 
quire, and  such  after-acquired  property  will 
be  subject  to  bo  sold  on  foreclosure ;  and  this 
seems  to  be  the  nile  independent  of  the  au- 
thority given  by  the  charter.  City  of  Quincy 
V.  Chicago,  Burlington  and  Quincy  R.  R- 
Co.,  94  lU.,  537.     1880. 

40.  Construction.  Mortgage  construed, 
and  held  not  to  cover  after-acquired  prop- 
erty not  necessary  for  the  use  of  tho  rail- 
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way.  BoKton  and  New  York  Air  Line  R.  B. 
Co.  V.  Coffln.  13  Amer.  &  Bug.  R.  R.  Cases 
(Conn.),  875.     ia83. 

41.  —  The  same  principles  of  construction 
apply  to  a  mortgage  upon  future  acquisi- 
tions of  property  by  a  corporation  that 
would  apply  to  a  like  instrument,  executed 
by  an  individual.  Mississippi  Valley  Co.  v. 
Chicago,  St.  Louis  and  New  Orleans  B.  B. 
Co.,  58  Miss.,  896,  1881;  2  Amer.  &  Eng.  R. 
E.  Cases,  414. 

42.  Income.  Notwithstandipg  the  general 
rule  that  the  mortgagor,  until  some  action 
by  the  mortgagee,  is  entitled  to  the  earnings 
and  profits  of  the  mortgaged  property,  it  is 
competent  for  the  parties  to  agree  in  the 
mortgage  that  such  future  earnings  and 
profits  shall  be  held  in  equity  by  the  mort- 
gagee; and  under  such  a  contract,  such  in- 
come, whenever  r'eceived,  is  operated  upon  by 
the  mortgage,  and  the  party  receiving  it 
holds  it  in  trust  for  whoever  is  in  equity 
entitled  to  it.  Pullan  v.  Cincinnati  and 
Chicago  Air  Line  R.  R.  Co.,  5  Bissell  (U.  S. 
C.  C),  237.    1873. 

48.  —  A  mortgage  upon  a  railway  and  its 
subsequently  acquired  property  is  a  lien 
upon  its  net  earnings.  Addison  v.  Lewis,  75 
Va.,  701, 1881 ;  9  Amer.  &  Eng.  R.  R.  Cases, 
702.  See,  also,  Tompkins  v.  Little  Rock  and 
Ft.  Smith  R'y  Co.,  15  Federal  Reporter,  6. 
1882. 

44.  —  Mortgages  construed,  and  held  that 
the  income,  while  the  property  was  in  pos- 
session of  the  mortgagors,  was  subject  to 
garnishment  for  the  debts  of  the  mortgagors. 
DeOraffv.  Thompson,  24  Minn.,  452.     1878. 

45.  —  A  mortgage  by  a  railway  company 
of  "all  its  right,  title  and  interest  in  and  to 
all  and  singular  its  property,  real  and  per- 
sonal, of  whatever  nature  and  description, 
now  possessed  or  to  be  hereafter  acquired, 
mcluding  all  its  rights,  privileges,  franchises 
and  easements,"  cannot  be  regarded,  at  law, 
as  inchiding  money  earned  by  the  road  in 
carrying  freight  for  an  express  company 
under  a  contract  entered  into  by  the  express 
company  with  the  railway  company  after 
the  mortgage  was  made.  Emerson  v.  Euro- 
pean and  North  American  Ry  Co.,  67  Me., 
387.    1877. 

46.  Injunction  to  restrain  sale.  This  ac- 
tion was  brought  by  the  holders  of  certain 


railway  bonds,  secured  by  a  mortgage  — 
which  provided  that  all  property  subsequently 
acquired  by  the  company  should  become 
part  of  the  property  covered  thereby  —  to 
restrain  the  fraudulent  diversion  of  certain 
rails  (subsequently  acquired  by  the  com- 
pany), under  a  resolution  of  the  board  of 
directors  authorizing  one  of  the  trustees  of 
the  mortgage  to  sell,  pledge  or  dispose  of  the 
same,  for  the  purpose  of  raising  money  to 
meet  past  and  future  estimates  for  the  con- 
struction account  of  the  extension  of  thfl 
road.  Held,  that  the  plaintiffs  were  entitled 
to  maintain  the  action,  and  that  a  temporary 
injunction  was  properly  granted  therein. 
Weetjenv.St.  Paul  and  Pacific  R.  R.  Co.,  4 
Hun  (N.  Y.),  539.     1875. 

47.  Lauds.  A  mortgage  upon  "all  the 
property  owned,  or  which  may  hereafter  be 
acquired,"  by  a  railway  company,  held,  not 
to  include  lands  afterwards  acquired,  for  the 
reason  that  at  the  time  of  making  the  mort- 
gage the  company  had  no  power  to  acquire 
lands.  Lands  acquired  under  subsequent 
authority  would  not  be  deemed  contem- 
plated by  the  mortgage.  Meyer  v.  John- 
ston, 58  Ala.,  337,  1875;  9  Amer.  R'y  Rep., 
454. 

48.  —  Where  a  railroad  company  makes  a 
general  mortgage  of  the  railroad  this  does 
not  pass  after-acquired  lands,  unless  they 
are  used  in  connection  with  the  actual  oper- 
ations of  the  road  as  a  part  thereof.  If  the 
intention  is  to  include  in  the  mortgage  lands 
which  the  company  expects  to  acquire,  they 
should  be  described  with  reasonable  cer- 
tainty. They  would  not  pass  under  a  mort- 
gage, where  the  property  is  described  as 
"the  railroad  then  constructed  and  to  be 
constructed,  etc.,  and  all  other  corporate 
property,  real  and  personal,  of  said  railroad 
company,  belonging  or  appertaining  to  said 
railroad,  whether  then  owned  or  thereafter 
to  be  acquired."  Calhoun  v.  Memphis  and 
Pdducah  R.  R.  Co.,  3  Flippin  (U.  S.  C.  C), 
443.  1879.  But  see  Hamlin  v.  European 
and  North  American  R'y  Co.,  73  Me.,  83, 
1881 ;  4  Amer.  &  Eng.  R.  R.  Cases,  503. 

49.  Leased  lines.  A  mortgage  is  valid 
upon  future-acquired  property.  And  such 
mortgage  may  properly  attach  to  railway 
property  used  upon  a  leased  Une.  Buck  v. 
Seymour,  46  Conn.,  156.    1878. 
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50.  Priority  of  liens.  A  mortgage  of 
after-acquired  propertj'  can  only  attaeli  itself 
to  such  property  in  the  condition  in  which 
it  comes  to  the  mortgagor's  hands.  If  it  is 
already  subject  to  mortgages  or  other  liens, 
the  general  mortgage  does  not  displace  them, 
though  they  may  be  junior  in  point  of  time. 
It  only  attaches  to  such  interest  as  the-mort- 
gagor  acquires.  Williamson  v.  New  Jersey 
Soutliem  B.  R.  Co.,  28  N.  J.  Eq.,  377,  1877; 
14  Amer.  E'y  Rep.,  34;  Williamson  v.  New 
Jersey  Southern  B.  B.  Co.,  29  N.  J.  Eq., 
311,  1878. 

51.  Purcliaso  of  adilitional  railway. 
When  a  railroad  company  has  authority  to 
purchase  and  does  purchase  a  railroad  lying 
within  its  chartered  limits,  the  road  so  pur- 
chased becomes  subject  to  a  mortgage  exe- 
cuted by  the  purchasing  railroad  company 
upon  its  line  of  road,  completed  and  to  be 
cpmpleted,  but  not  to  the  prejudice  oE  mort- 
gages previously  executed  on  the  railroad  so 
purchased.  Bratiah  v.  Atlantic  and  Gulf 
B.  B.  Co.,  3  Wools  (U.  S.  C.  C),  4S1.     1873. 

52.  Statute.  The  prohibitions  against 
mortgaging  future  property,  found  in  the 
Civil  Code,  relate  to  ordinary  transactions 
between  individuals,  and  do  not  apply  to 
railroad  corporations  which  are  by  their 
charters,  and  by  general  legislation  concern- 
ing such  companies,  authorized  to  mortgage, 
for  construction  and  repair  purposes,  their 
roads,  completed  or  not;  therefore,  their 
actual  and  future  property.  Bell  v.  Chi- 
cago, St.  Louis  and  New  Orleans  B.  B.  Co., 
84  La.  An.,  785.     1883. 

53.  —  Sec.  21,  ch.  119,  of  1873  authorizes 
the  court,  in  foreclosure  of  a  mortgage  of 
land  to  which  a  railway  company  has  ac- 
quired title  subject  to  such  mortgage,  to  ap- 
point commissioners  to  appraiss  the  land, 
and  to  stay  proceedings  against  the  company 
until  the  coming  in  of  thsir  report ;  and  it 
contemplates  that  this  report  shall  ba  made 
before  judgment.  Bat  the  company  should 
apply  to  the  court  for  the  appointment  of 
such  commissioners;  and  where  this  was 
not  done  there  was  no  error  in  rendering  a 
judgment  for  the  sale  of  the  pi'emises  held 
by  the  company.  Aiken  v.  Milwaukee  and 
St.  Paul  B'y  Co.,  37  Wis.,  48D.    1875. 

54.  —  The  appellant  company  alleges  in 
ito  answer  that  the  S,  and  M,   R,  R,  Co. 


(iindfer  which  it  claims)  condemned  and  toot 
the  land  in  controversy;  but  there  is  no 
avermant  or  proof  that  the  land  was  ever 
appraised.  Held,  that  there  was  no  error  in 
adjudging  a  sale  of  the  mortgaged  premises 
without  any  exception  in  favor  of  the  ap- 
pellant,    lb. 

55.  Subsequent  extension  of  railway. 
Where  a  railroad  company  mortgaged  its 
main  line  of  railroad  from  the  eastern  termi- 
nus thereof,  at  the  city  of  Njwark,  westerly, 
across  the  state  of  New  Jersey,  to  the  western 
terminus  of  the  railroad,  at  the  Pennsyl- 
vania state  line,  and  the  lands  for  said  main 
line  and  the  francliises  acquired  and  to  be 
acquired,  pertaining  to  said  main  line,  held, 
that  it  does  not  embrace  lands  and  franchises 
acquired  by  and  under  a  subsequent  act  of 
the  legislature  authorizing  an  extension  of 
the  road  from  Newark,  easterly,  to  the 
Hudson  river.  Bandolph  v.  New  Jersey 
West  Line  B.  B.  Co.,  38  N.  J.  Eq.,  49, 
1877;  14  Amer.  R'y  Rep.,  11.  See  Coe  v. 
New  Jersey  Midland  Ky  Co.,  31  N.  J.  Eq., 
105.     1879. 

56.  Upon  unbuilt  rail  way.  The  fact  that 
a  portion  of  the  road,  at  the  northern  end, 
not  built  when  the  deed  of  trust  was  exe- 
cuted, was  afterw.irds  construote.l,  not  on 
the  route  then  surveyed  and  located,  but  on 
another  route  in  the  general  direction  au- 
thorized by  the  charter  and  amendments, 
did  not  deprive  the  holders  of  bonds  secured 
by  the  trust  deeds  on  the  road  to  be  con- 
structed in  Alabama,  of  the  right  to  a  first 
lien  on  it.  Meyer  v.  Johnston,  53  Ala.,  237, 
1875;  9  Amer.  R'y  Rep.,  454. 

57.  Validity.  Mortgages  of  future  ac- 
quisitions of  property  by  railroad  companies 
are  upheld  in  equity  and  liberally  construed. 
Little  Book  and  Ft.  Smith  Ry  Co,  v.  Page, 
35  Ark.,  304,  1830;  7  Amer.  &  Eng.  R.  E, 
Cases,  83.  See,  also,  Meyer  v.  Johnston,  53 
Ala.,  237, 1875;  9  Amer.  R'y  Rep.,  451. 

58.  Vendor's  lien.  Where  the  vendor 
conveyed  land  to  a  railroad  company  which 
had  previously  executed  a  mortgage  cover- 
ing after-acquired  property,  held,  that  such 
mortgage  became  a  lien  upon  such  land,  sub- 
ject to  the  claim  of  the  grantor  for  purchase 
money.  As  to  after-acquired  property  the 
moi-tgagee  is  not  a  purchaser  for  value. 
Loomis  V.  Davenport  and  St,  Paul  B.  B.  Co., 
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8McCrary  (U.  S.  C.  C),  489,  1883;  Xoomfs  v. 
Davenport  and  St.  Paul  B.  R.  Co.,  17  Fed- 
eral Reporter,  331, 1882. 

lY.  Chattels. 

59.  Conditional  sale.  Where  a  contract 
between  A.  and  a  railroad  company  for  fur- 
nishing it  cars  provides  that  tliey  shall  be 
his  property  until  paid  for,  a  pre-existing 
mortgage  by  the  company  of  all  its  then 
property,  or  that  which  it  might  thereafter 
acquire,  does  ncit  subordinate  tire  claim  of  A. 
for  the  price  of  ihe  cars  to  the  lien  of  the 
mortgagees.  Fosdick  v.  Oar  Co.,  93  U.  S., 
858,  1S78;  FosrUck  v.  Schall,  ib.,  235,  1878; 
Hallv.  Frost,  ib.,  389,  1878;  Huidekoper  v. 
Locomotive  Works,  ib.,  208,  1878.  See  Coe 
V.  N.  J.  Midland  B'y  Co.,  31  N.  J.  Eq.,  105. 
1879. 

CO.  —  Conditional  sales  of .  personal  prop- 
erty are  valid  in  Missouri.  Borers  Locomo- 
tive Works  V.  Lewis,  4  Dillon  (U.  S.  C.  C), 
15li.    1817. 

Gl.  —  An  Instrument  conveying  certain 
col's  construed  to  be  a  mortgage  and  not  a 
conditional  sale,  and  therefore  held  to  require 
registry,  under  the  Missouri  statute,  to  pro- 
tect the  property  therein  mentioned  from  the 
creditors  of  the  grantee.  Heryford  v.  Davis, 
8  Amer.  &  Eng.  R.  R.  Cases  (O.  S.  S.  C),  385. 
1880. 

62.  Constraetion  ;  olHce  furniture. 
Mortgage  construed  to  cover  oflSce  furniture. 
Raymond  v.  Clark,  46  Conn.,  139.     1878. 

6J.  Costs ;  sheriff's  fees.  For  selling  mort- 
gaged personal  property  upon  a  decree  of 
tbreclosure,  the  statute  allows  the  sheriff  of 
Henaepin  county  a  compensation  of  three 
dollars  only.  Thompson  v.  St.  Paul  aiid  Pa- 
cifioB.  B.  Co.,  26  Minn.,  353.     1830. 

64.  Illinois.  The  real  owner  of  per-sonal 
property,  who  vests  another,  to  whom  it  is 
delivered,  with  an  interest  therein,  must,  if 
desirous  of  preserving  a  lien  on  it  in  Illinois, 
comply  with  the  requirements  of  the  chattel- 
mortgage  act  of  that  state.  Hervey  v.  Bhode 
Island  Locomotive  Works,  93  U.  S.,  664. 
1870. 

65.  Notice.  A  chattel  mortgage  upon 
after-acquired  goods  will  hold  against  a  pur- 
chaser with  notice ;  he  can  acquire  no  better 


title  than  his  vendor.    Bohson  v.  Michigan 
Central  B.  B.  Co.,  37  Mich.,  70.    1877. 

CO.  Possession.  Mortgages  of  personal 
property  of  a  railway  company,  out  of  pos- 
session, are  to  be  postponed  to  creditors  who 
have  obtained  a  lien  by  judicial  process. 
Merchants'  Bank  v.  Petersburg  B.  B.  Co.,  13 
Philadelphia,  483.     1877. 

67.  Priority  of  liens.  A  chattel  mort- 
gage on  the  equipment  of  a  railroad  was 
made  by  authority  of  the  board  of  directors 
of  an  insolvent  corporation  for  securing  the 
claims  of  directors  against  the  corpora- 
tion. Held,  that  it  was  invalid  as  against 
prior  mortgagees  of  the  franchise  and  equip- 
ment, whose  mortgages  were  not  iiled  (the 
transaction  was  prior  to  the  act  of  1876, 
Rev.,  p.  924,  §  86),  because  the  directors, 
who  were  also  stockholders,  had  notice  of 
the  prior  mortgages.  Such  prior  mortgages, 
however,  held,  not  to  be  valid  against  judg- 
ment creditors  who,  but  for  the  receiver- 
ship obtained  in  a  suit  to  foreclose  one  of 
the  mortgages,  might  have  made  a  valid  levy 
on  the  equipment.  Coe  v.  New  Jersey  Mid- 
land B'y  Co.,  31  N.  J.  Eq.,  105.     1879. 

C8.  Boiling  stot'li.  As  between  a  mort- 
gagee and  an  execution  creditor,  rolling 
stock  of  a  railroad  company  mortgaged  with 
the  railroad  is  part  of  the  realty.  William- 
son V.  Neiv  Jersey  Southern  B.  B.  Co..  38  N. 
J.  Eq.,  277,  18T7;  14  Amer.  R'y  Rep.,  34. 

C9.  —  The  engines,  cars  and  rolling  stock 
of  a  railroad  must  be  regarded  as  chattels 
which  have  not  lost  their  distinctive  charac-- 
ter  as  personalty  by  being  affixed  to  and 
made  part  of  the  realty.  Williamson  v.  New 
Jersey  Southern  B.  B.  Co.,  29  N.  J.  Eq.,  311. 
1878. 

70.  —  A  mortgage  executed  by  a  railroad 
coi"poration  on  its  road-bed  and  franchises, 
together  with  its  engines,  cars  and  rolling 
stock,  so  far  as  regards  the  latter,  class  of 
property,  is  a  chattel  mortgage  within  the 
provisions  of  the  act  concerning  chattel 
mortgages  (Rev.,  p.  709).    Ib. 

71.  —  Where  the  rolling  stock  is  mort- 
gaged with  the  road  and  is  fixtures  neces- 
sary to  the  operation  of  the  road,  the 
necessity  which  exists  to  use  it  in  order  to 
use  the  real  estate  itself,  the  peculiar  con- 
nection between  the  rolling  stock  and  the 
road,  are  themselves  —if  it  be  conceded  that 
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such  stock  is  personal  property  —  sufficient 
reasons  for  holding  that  the  provision  of  the 
act  concerning  mortgages,  requiring  im- 
mediate delivery  and  continued  possession 
of  chattels  mortgaged,  or  filing  instead 
thereof,  is  not  applicable  to  such  mortgages. 
Williamson  v.  New  Jersey  Southern  R.  R. 
Co.,  28  N.  J.  Eq.,  277,  1877;  14  Amer.  E'y 
Rep.,  34. 

72.  —  Rolling  stock  and  other  property 
strictly  appurtenant  to  a  railroad  is  part  of 
the  road,  and  a  mortgage  thereof  in  connec- 
tion with  the  road,  if  duly  recorded  as  a 
mortgage  of  realty,  need  not  be  recorded 
also  as  a  chattel  mortgage.  Farmers'  Loan 
and  Trust  Co.  v.  St.  Joseph  and  Denver  City 
R'y  Co.,  3  Dillon  (U.  S.  C.  C),  413.     1875. 

73.  —  Rolling  stock  does  not  necessarily 
become  fixed  to  the  railroad  upon  which 
it  is  placed.  Therefore,  a  mortgage,  although 
in  terms  covering  future  acquisitions  of 
rolling  stock,  does  not  attach  to  the  rolling 
stock  of  a  third  person  subsequently  placed 
on  the  road  under  a  contract  with  a  com- 
pany then  operating  it.  Hardesty  v.  Pyle, 
15  Federal  Reporter,  778.  1883.  See,  also,' 
Meyer  v.  Johnston,  53  Ala.,  237,  1875;  9 
Araer.  R'y  Rep.,  454. 

74.  —  A  mortgage  of  "  all  the  present  and 
future-to-V)e-acquired  property  of  the  com- 
pany, including  the  right  of  way  and  land 
occupied,  and  all  rails,  and  other  materials 
used  therein  or  procured  therefor,"  includes 
the  rolling  stock  of  the  road.  Pullan  v.  Cin- 
cinnati and  Chicago  R.  R.  Co.,  4  Bissell  (U. 
S.  C.  C),  35.     186.). 

75.  —  Parties  claiming  an  equitable  lien 
upon  rolling  stock  furnished  to  an  insolvent 
corporation,  by  virtue  and  to  the  extent  of 
advancements  made  on  account  of  the  same, 
will  not  be  entitled  to  be  heard  on  petition, 
pending  foreclosure  proceedings  upon  a 
mortgage  covering  the  rolling  stock  and  all 
other  property  of  the  corporation,  upon 
which  rolling  stock  other  liens  are  set  up  by 
answer,  claimed  to  be  paramount  to  the 
mortgage  of  the  complainants.  Receivers 
New  Jersey  Midland  R'y  Co.  v.  Wortendyke, 
37  N.  J.  Eq.,  658.     1876. 

7(>.  —  Mortgage  lien  held  valid  upon  roll- 
ing stock  removed  to  be  changed  to  a  nar- 
rower gauge.  Hamlin  v.  Jerrard,  73  Me., 
63, 1881 ;  4  Amer.  &  Eng.  R.  R.  Cases,  488. 


77.  —  Such  mortgage  lien  was  not  lost  by 
a  consolidation  of  two  corporations.    lb. 

78.  —  The  provision  in  the  Illinois  con^ 
stitution  of  1870,  that  the  rolling  stock  of  a 
railroad  company  shall  be  detmad  personal 
property,  does  not  change  the  rule  that  a 
mortgage  made  by  the  company,  covering 
all  after-acquired  property,  includes  such 
acquired  rolling  stock,  if  obtained  before 
the  rights  of  execution  creditors  attacli. 
Scott  V.  Clinton  and  Springfield  R.  R.  Co.,  6 
Bissell  (U.B,  Q.  0.),  539.    1876. 

79.  Statute.  The  chattel-mortgage  statute 
is  inapplicable  to  an  ordinary  railway  mort- 
gage. Hammock  v.  Loan  and  Trust  Co., 
105  U.  S.,  77,  1831;  7  Amer.  &  Eng.  K.  B. 
Cases,  465. 

80.  Tools.  Ii'on  rails,  spikes,  ties,  etc., 
constitute  part  of  the  realty  and  pass  by  the 
mortgage  of  the  road.  So  cast-ofiE  articles; 
such  as  broken  rails  or  ties,  remain  subject 
to  lien  of  the  mortgage  if  proper  adminis- 
tration would  require  their  being  recast  or 
repaired.  Tools  and  implements  in  work- 
shops and  furniture  in  station  houses,  etc;, 
are  mere  personalty  and  not  subject  to  the 
lien  of  a  x'ailway  mortgage.  Lehigh  Cual 
and  Navigation  Co.  v.  Central  R.  R.  Co.  of 
New  Jersey,  12  Amer.  &  Eng.  R.  R.  Cases, 
416;  35  N.  J.  Eq.,  379.     18S3. 

V.  Assignment  and  negotiability  of 

BONDS   AND   MORTGAGES. 

81.  Bona  flde  holder.  The  bona  fide 
holder  of  negotiable  bonds  may  collect  the 
full  amount  thereof,  regardless  of  what  they 
cost  him,  although  the  bonds  have  been 
wrongfully  put  in  circulation.  Grand 
Rapids  and  Indiana  R.  R.  Co.  v.  Sanders, 
17  Hun  (N.  Y.),  553,  1879;  reversing  54  How- 
ard's Practice  (N.  Y.),  314,  1877.  But  see 
Newport  and  Cincinnati  Bridge  Co.  v. 
Douglass,  13  Bush  (Ky.),  673;  18  Amer.  R'y 
Rep.,  321.     1877. 

83.  —  Where  the  bonds  of  a  railroad  cor- 
poration, secured  by  mortgage,  are  signed 
and  issued  by  a  trustee,  whose  duty,  it  usu- 
ally would  be  considered,  was  to  act  for  the 
bondholders  in  enforcing  payments  to  them, 
and  to  bring  suit  against  the  corporation  for 
covenants  broken,  and  not  necessarily  to  in- 
clude the  power  to  place  upon  the  market 
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the  bonds  for  sale,  and  the  bonds  are  sold  f or 
a  very  small  per  cent,  of  the  face  value,  the 
purchaser  is  put  upon  inquiry  in  regard  to 
the  regularity  or  validity  of  their  issue. 
Riggs  v.  Pennsylvania  and  New  England  R. 
B.  Co.,  16  Federal  Reporter,  804.     1883. 

83.  —  Where  the  proof  clearly  shows  that 
a  railway  company  never  received  any  con- 
sideration for  bonds  issued  by  it  to  the  payee, 
a  contractor,  which  bonds  were  secured  by 
a  mortgage  on  its  road,  this  will  constitute  a 
good  defense  as  against  the  payee  or  person 
to  whom  delivered,  and  as  against  a  bona 
fide  purchaser  when  seeking  to  foreclose  the 
mortgage  in  a  court  of  equity.  Chicago, 
DanviUe  and  Vincennes  R'y  Co.  v.  Lcewen- 
thal,  93  m.,  433.     1879. 

S4.  Claim  against  trustee.  Personal 
claims,  by  holders  of  mortgage  bonds, 
against  trustees  in  the  mortgage  on  account 
of  the  bonds,  do  not  pass  to  persons  subse- 
quently acquiring  such  bonds,  unless  by  an 
agreement  to  that  effect.  Dwight  v.  Smith, 
9  Federal  Reporter,  795.     1881. 

85.  Constitutional  law.  Constitution  of 
Illinois  construed.  Peoria  and  Springfield 
B.  B.  Co.  V.  Thompson,  108  111.,  187,  1883;  7 
Amer.  &  Eng.  R.  R.  Cases,  101. 

86.  Not  negotiable.  A  bond  which,  by 
its  terms,  is  payable  at  a  time  certain,  but 
contains  a  clause  reserving  to  the  makers 
"the  right  to  pay  the  same  at  any  time  to 
be  named  by  them,  by  adding  to  the  princi- 
pal a  sum  equal  to  twenty  per  cent,  thereof," 
is  non-negotiable  for  uncertainty  as  to  tlie 
time  of  payment,  tihouteau  v.  Allen,  70  Mo. , 
200.    1879. 

87.  —  Bonds  containing  a  condition  to 
bear  9?.  interest,  on  each  bond,  if  payable  in 
London,  and  $40  interest,  if  payable  in  New 
York,  with  a  provision  for  selection  by  the 
president  as  to  which  place  they  should  be 
payable,  are  uncertain  in  amount,  and  there- 
fore not  negotiable.  Jackson  v.  Viclcsburg, 
etc.,  B..  R.  Co.,  2  Woods  (U.  S.  C.  C),  141. 
1875. 

88.  Power  of  attorney.  A  power  of  at- 
torney, under  seal,  irrevocable  and  expressly 
stated  to  be  for  "value  received,"  to  transfer 
a  bond,  is  prima  facie  a  sale  of  the  bond, 
for  a  present  consideration,  to  the  person  in 
whose  favor  it  is  made,  and  relieves  him 
from  the  burden  of  proving  that  he  paid 


value  therefor  when  transferred  to  him, 
Pennsylvania  Co.'s  Appeal,  86  Pa.  St.,  103. 
1878. 

VI.    COTTPONS  AND  INTEREST. 

89.  Action  by  holder   of  coupon.    The 

pendency  of  an  action  for  the  foreclosure  of 
a  mortgage  given  to  trustees  by  a  railroad 
company,  upon  its  road  and  franchises,  as 
security  for  an  issue  of  negotiable  coupon 
bonds,  and  containing  the  usual  powers 
found  in  such  instruments  authorizing  them, 
upon  default  in  the  payment  of  any  instal- 
ment of  interest  coupons,  to  declare  the 
bonds  due,  and  thereupon  to  proceed  to 
realize  upon  the  security  by  foreclosure  or 
otherwise,  as  prescribed  in  the  mortgage, 
and  to  apply  the  proceeds,  but  with  no 
further  or  other  power  or  interest  in  respect 
to  the  obligations  or  their  collection,  is  no 
bar  to  an  action  in  favor  of  any  holder  or 
owner  of  any  of  such  overdue  coupons  to  re- 
cover the  amount  due  thereon  by  judgment 
and  execution.  Welsh  v.  St.  Paul  and  Pacific 
R.  R.  Co.,  35  Minn.,  314.     1878. 

90.  Detached  coupons.  Detached  interest 
coupons  payable  to  bearer  at  a  special  time 
and  place  have  all  the  attributes  of  negotia- 
ble paper;  and  assumpsit  will  lie  thereon. 
First  National  Bank  of  North  Bennington  v.  • 
Town  of  Mt.  Taber,  53  Vt.,  87.     1879. 

91.  —  Coupons  severed  from  negotiable 
bonds,  secured  by  a  mortgage  on  the  prop- 
erty of  a  railroad  company,  are  not  entitled 
to  priority  of  payment  over  the  principal  of 
the  bonds  or  the  coupons  subsequently  ma- 
turing, unless  the  mortgage  contains  some 
provision  to  that  effect.  Duncan  v.  Mobile 
and  Ohio  R.  R.  Co.,  3  Woods  (U.  S.  C.  C), 
567.     1877. 

92.  Interest ;  rate  of,  Where  such  bonds 
express  a  rate  of  interest  illegal  in  North 
Carolina  and  also  in  New  York,  and  were 
issued  in  payment  of  a  precedent  debt  and 
secured  by  a  mortgage  on  the  corporation 
property,  they  could  legally  bear  no  greater 
rate  of  interest  than  that  allowed  in  North 
Carolina.  Comm'rs  of  Craven  County  v. 
Atlantid  and  North  Carolina  R.  R.  Co.,  77 
N.  C,  389.     1877. 

93.  Interest  on  coupons.  Interest  is 
properly  allowed  upon  an  interest  coupon 
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attached  to  a  bond,  from  and  after  its  ma- 
turity, although  no  such  interest  is  promised 
in  the  same.  Humphreys  v.  Morton,  100  HI., 
593,  1881 ;  Welsh  v.  St.  Payl  and  Pacific  R. 
B.  Co.,  25  Minn.,  314,  1878;  Patterson  v. 
Same,  ib.,  324. 

94.  Non-payment  of  interest.  Where  a 
railroad  company  issues  its  bonds  and  moi't- 
gages  its  property  to  secure  the  payment  of 
them  and  of  the  semi-annual  instalments  of 
interest  thereon,  as  they  respectively  fall 
due,  under  the  authority  of  an  act  of  the 
legislature  which  declares  that  tlie  bonds 
shall  not  mature  at  an  earlier  period  than 
thirty  years,  a  provision  in  them  that,  upon 
a  failure  to  pay  any  coupon  thereto  attached 
when  presented  at  the  plafce  of  payment,  and 
a  continued  default  thereon  for  six  months, 
the  whole  sum  mentioned  in  the  bond  shall 
become  due  and  payable,  is  void.  Howell  v. 
Western  R.  R.  Co.,  94  U.  S.,  463,  1876;  16 
Amer.  R'y  Rep.,  188. 

95.  —  A  provision  in  a  corporation  mort- 
gage that  the  principal  shall  become  due  in 
case  default  be  made  in  the  payment  of  in- 
terest is  not  in  contrariety  to  a  resolution 
authorizing  the  giving  of  the  mortgage, 
which  merely  provides  that  the  mortgage 
shall  be  given  to  secure  the  payment  of  the 
principal  at  a  certain  time,  with  interest 
payable  semi-annually.  Coe  v.  New  Jersey 
Midland  R'y  Co.,  31  N.  J.  Eq.,  105.     1879. 

98.  —  A  mortgage  executed  by  a  railway 
company  to  secure  its  bonds  provides  that, 
in  case  of  default  for  six  months  in  the  pay- 
ment of  the  interest  upon  either  of  them, 
the  entire  amount  of  the  debt  secured  "  shall 
forthwith  become  due  and  payable,''  and 
that  the  lien  of  the  mortgage  may  be  at 
once  enforced.  The  bonds  themselves  de-.^ 
clare  that,  "in  case  of  the  non-payment  of 
any  half-yearly  instalment  of  interest  which 
shall  have  become  due  and  been  demanded, 
and  such  default  shall  have  continued  six 
months  after  demand,"  the  principal  of  the 
bond  shall  become  due,  with  the  effect  pro- 
vided in  the  mortgage.  Held,  that,  the 
mortgage  being  a  mere  security,  the  terms 
of  the  bonds  must  control  in  determining 
when  the  principal  is  payable.  Railway  Co. 
V.  Sprague,  103  U.  S.,  756,  1880;  3  Amer.  & 
Eng.  R.  R.  Cases,  533.  See  Parsons  v.  Jack- 
son, 99  U.  a,  434.     1878. 


97.  —  Mortgage  construed,  and  held  that 
the  request  of  the  bondholders  was  essential 
to  authorize  the  trustee  to  sue  for  the  prin- 
cipal, where  the  principal  was  declared  ma- 
tured because  of  non-payment  of  the  inter- 
est. Chicago  and  Vincennes  R.  R.  Co.  v. 
Fosdick,  106  U.  S.,  47,  1883;  7  Amer.  &  Eng. 
R.  R.  Cases,  427. 

98.  —  Where  a  deed  of  trust  or  mortgagej 
made  by  a  railroad  company  to  secure  an 
issue  of  bonds  and  interest  thereon,  provides 
that,  in  default  of  payment  of  interest  for 
six  montlis,  the  principal  should  also  become 
due,  a  bill  by  the  trustee  for  foreclosure, 
averring  such  default  in  payment  of  inter- 
est, is  not  demurrable  because  it  fails  to 
allege  that  the  interest  coupons  were  pre- 
sented for  payment  at  the  oflSce  or  agency 
at  which  they  were  payable.  Savannah  and 
Memphis  R.  R.  Co.  et  dL  v.  Lancaiter,  63 
Ala  ,  553.     18T8. 

99.  Transfer.  The  title  to  interest  cou- 
pons passes  from  hand  to  hand  by  delivery. 
A  transfer  of  possession  is  presumptively  a 
transfer  of  title,  but  does  not  import  a  guar- 
anty of  payment.  Ketchum  v.  Duncan,  96 
U.  S.,  659.     1877. 

VII.  Recorbs,   notice   and  peioritt. 

100.  Advances.  It  is  a  well  settled  rule 
that,  where  the  mortgagee  has  the  option  te 
make  the  advances,  each  advance  is  as  upon 
a  new  mortgage ;  but  where  tiie  mortgagee 
is  bound  to  make  the  advances,  the  lien 
relates  back  to  the  date  of  the  mortgage, 
and  is  superior  to  any  subsequent  lien  or 
conveyance.  Tompkins  v.  Little  Rock  and 
Ft.  Smith  Ry  Co.,  15  Federal  Reporter,  6. 
1883. 

101.  —  A  claim  for  advances  made  to  a 
railway  company  for  the  purpose  of  com- 
pleting the  construction  of  its  railroad  will 
be  postponed  in  equity  to  the  lien  of  the 
mortgage  bondholders,  unless  such  advances 
were  made  in  consequence  of  the  requests, 
promises  and  acts  of  all  the  bondholders. 
Kelly  V.  Receiver  of  Qreen  Bay  and  Minn. 
R  R.  Co.,  5  Federal  Reporter,  846.    1881. 

102.  Attachment.  The  Virginia  and  Ten- 
nessee R.  R.  Co.  issued  bonds,  payable  at  a 
distant  date,  with  interest  payable  semi- 
annually, to  raise  funds  to  complete  the  con- 
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etructlon  of  its  line.  To  secure  the  bonds, 
it  conveyed  to  trustees  all  of  Its  property  in 
esse,  and  all  to  be  thereafter  acquired,  with 
all  tolls,  issues,  income,  etc.,  and  provided 
that  the  company  should  remain  in  posses- 
sion of  the  road  and  its  property  until  some 
default  in  paying  the  interest  or  principal  of 
said  bonds  should  occur,  and  should  have 
the  right  to  apply  any  of  the  money  or  per- 
sonal property  of  the  company,  to  the  con- 
struction or  repair  of  the  road,  or  to  its 
current  expenses,  or  the  purchase  of  neces- 
sary machinery,  or  the  payment  of  debts; 
and  should  have  the  right,  after  deducting 
from  the  net  profits  an  amount  sufficient  to 
pay  the  semi-annual  interest  on  the  bonds 
and  to  lay  aside  a  sinking  fund  of  one  per 
cent,  upou  the  amount  of  the  bonds,  to  dis- 
tribute the  balance  in  semi-annual  divi- 
dends; and  further,  that,  in  case  of  default, 
the  trustees  should  take  possession  of  the 
road  property,  etc.,  and  use  and  employ  the 
same  "  according  to  the  rules  and  regula-' 
tions  and  lawful  directions  of  the  president 
and  directors  of  said  company,  and  receive 
and  collect  the  tolls,"  etc.  Before  default 
made,  a  creditor,  whose  debt  was  properly 
chargeable  to  the  expense  account,  attached 
tolls  belonging  to  the  road.  Held,  that  the 
attachment  was  prior  to  the  lien  of  the 
trustees,  as  the  attachment  had  been  levied 
before  possession  was  taken  by  the  trustees. 
Clay  V.  East  Tenn.  and  Va.  R.  B.  Co.,  6 
Heiskell  (Tenn.),  421,  1871;  13  Amer.  R'y 
Rep.,  38. 

103.  Indorsement  by  state.  The  internal 
improvement  law  (Acts  of  1869-70,  p.  70), 
while  providing  that  the  state  shall  have  a 
first  and  permanent  lien  for.  its  protection, 
when  it  has  indorsed  bonds  under  that  act, 
does  not  forbid  the  railroad  corporations 
from  creating  other  liens  on  the  property 
subordinate  to  such  lien  of  the  state;  es- 
pecially as  a  lien  to  secure  the  bonds  in- 
dorsed. Kdly  V.  'Ala.  and  Cincinnati  R.  R. 
Co.,  58  Ala.,  489,  1877;  31  Amer.  R'y  Rep., 
1.S8. 

104.  Funding  of  indebtedness.  Under 
an  act  of  the  legislature  passed  in  1869  cer- 
tificates of  indebtedness  were  authorized  to 
be  issued  by  a  railway  company  for  funding 
mterest  due  upon  its  bonds,  which  were  se- 
cured by  a  lien  under  an  act  of  1866j  and 


which  lien  was  extended  by  the  later  act 
to  cover  these  certificates  of  indebtedness. 
Held,  that  this  was  a  mere  substitution,  and 
not  a  payment,  and  that  the  Hen  of  these 
certificates  was  superior  to  that  of  a  mort- 
gage executed  between  1868  and  1889. 
Qibbes  v.  G.  and  C.  R.  R.  Co.,  13  So.  Car., 
338,  1879;  4  Amer.  &  Eng.  R.  R.  Cases,  4.59. 

105.  Income ;  priority  of  lien.  A  com- 
pany, to  secure  the  payment  of  its  bonds, 
mortgaged  its  property,  and  the  rents,  issues 
and  profits  arising  therefrom,  with  the  pro- 
vision that,  if  there  was  default  in  paying 
the  interest,  the  mortgagee  might  take  pos- 
session of  the  property,  manage  the  same, 
and  receive  and  collect  all  lents  and  claims 
due  and  to  become  due  to  the  company. 
Default  was  made;  and  the  mortgagee,  in 
November,  1874,  filed  his  bill,  setting  forth 
that  the  Company  had  on  hand  moneys  and 
claims  due  to  it,  both  of  which  he  prayed 
might  be  applied  to  his  mortgage.  An  exe- 
cution upon  a  judgment,  which  B.  had 
against  the  mortgagor,  having  been  sued  out 
and  returned  nulla  bona,  in  December  of 
that  year,  B.  filed  his  bill  to  subject  such 
moneys  and  claims  to  the  payment  of  his 
judgment.  Held,  that,  inasmuch  as  the 
mortgagee  had  not  taken  possession,  his 
claim  to  the  earnings  and  income  on  hand  at 
the  time  of  filing  his  bill  must  be  postponed 
to  that  of  B.  American  Bridge  Co.  v.  Heid- 
fiibacft,  94U.  S.,  798.     1873. 

106.  Innocent  purchaser ;  pre-existing 
debt.  Where,  in  an  action  to  foreclose  an 
unrecorded  mortgage  against  a  subsequent 
purchaser  of  the  mortgaged  premises,  the 
defense  is  that  of  a  purchase  for  value  with- 
out notice,  it  will  not  avail  if  the  considera- 
tion consisted  in  merely  giving  credit  for 
the  amount  of  the  purchase  money,  on 
claims  held  by  the  purchaser  against  the 
vendor.  Zorn  v.  Railroad  Co.,  5  So.  Car., 
90.     1878. 

107.  Land  grant.  A  trust  deed,  executed 
by  a  railroad  company  to  secure  it?  bonds', 
purported  to  convey  a  large  number  of  sec- 
tions of  public  lands,  being  a  portion  of 
what  the  company  would  be  entitled  to  on 
the  completion  of  its  road,  the  certificates 
for  which  were  receivable  from  time  to  time 
as  portions  of  the  road  were  completed: 
Held,  that  purchasers  in  good  faith  from  the 
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company  of  a  part  of  the  certificates,  with- 
out notice  that  they  were  covered  hy  said 
deed  of  trust,  acquired  a  good  title  free 
from  the  incumbrance  of  the  trust  deed. 
Campbell  v.  Texas  and  New  Orleans  R.  B. 
Co.,  3  Woods  (U.  S.  C.  C),  263.     1873. 

108.  Overissue  of  bonds;  priority.  A 
railroad  company  executed  a  mortgage  to 
secure  a  series  of  numbered  bonds,  all  bear- 
ing the  same  date  and  payable  at  the  same 
time,  not  to  exceed  sixteen  bonds  of  $1,000 
each  to  the  mile  of  its  road.  Five  hundred 
bonds,  in  excess  of  this  limit,  purporting  to 
be  secured  by  this  mortgage,  were  issued  by 
the  company  and  sold  for  value  to  bona  fide 
holders.  Held,  that  bonds  of  this  kind  are 
numbered,  not  for  the  purpose  of  giving  one 
number  any  advantage  over  another,  but 
simply  for  convenience  in  registration  and 
identification.  In  such  case  the  five  hun- 
dred bonds  bearing  the  higher  numbers 
stand  on  the  same  footing  as  those  bearing 
the  lower  numbers;  and  when  the  mort- 
gaged property  is  inadequate  to  pay,  all  are 
entitled  to  sliare  pro  rata  with  the  others  in 
its  proceeds.  Stanton  v.  Alabama  '  and 
Chattanooga  R.  E.  Co.,  3  Woods  (U.  S. 
C.  C.;,  523.     1875. 

109.  Pledge ;  priority.  An  issue  of  bonds 
secured  by  a  first  mortgage,  and  issued  for 
the  purpose  of  taking  up  others  of  a  prior 
issue,  was  larger  than  necessary  for  that  pur- 
pose. In  a  suit  brought  by  holders  of  a  second 
mortgage  to  foreclose  their  mortgage,  held, 
that  such  surplus  bonds,  whether  actually 
out  and  in  the  hands  of  bona  fide  holders 
when  the  second  mortgage  went  into  effect, 
or  issued  afterward  for  the  first  time,  as  col- 
lateral, to  secure  a  debt  contracted  at  the  time 
they  were  thus  pledged,  in  either  case  they 
were  secured  by  such  first  mortgage  equally 
with  those  applied  to  the  purpose  of  the  issue, 
even  though,  in  the  second  case,  such 
pledgee  had  full  knowledge  of  all  the  facts. 
Claflin  V.  South  Carolina  B.  B.  Co.,  8  Fed- 
eral Reporter,  118,  1880;  4Amer.  &  Eng.  R. 
R.  Cases,  331. 

110.  Priority.  Where  several  bonds,  pay- 
able at  different  dates,  are  secured  by  a 
mortgage,  the  bonds,  in  the  absence  of  any 
special  provision  in  the  mortgage  to  the  con- 
trary, are  entitled  to  payment  from  the  pro- 
ceeds of  the  mortgaged  property  in  the  order 


of.  their  maturity.  But  when  they  all  ma- 
ture at  the  same  time  they  will  be  equal  as  to 
the  principal;  and  bondholders  whose  inter- 
est has  not  been  paid  will  have  no  priority 
over  those  whose  interest  has  been  paid. 
Humphreys  v.  Morton,  100  III.,  593.     1881. 

111.  —  Holders  of  bonds  secured  by  deed 
of  trust  upon  property,  which,  together  with 
other  property,  not  included  in  the  deed  of 
trust,  was  afterwards  mortgaged  to  secure  a 
subsequent  series  of  bonds,  some  of  which 
were  placed  in  the  hands  of  a  special  trustee, 
"to  be  applied  exclusively  for  the  purpose 
of  discharging  the  property  conveyed  from 
prior  liens,"  are  not  entitled  to  have  the  fund 
for  the  payment  of  their  liens  increased  by 
means  of  the  bonds  in  the  hands  of  such 
trustee,  it  being  the  evident  purpose  of  the 
deposit  of  the  bonds  to  put  all  the  debts  of 
the  company  upon  an  equal  footing,  and  not 
to  increase  the  security  already  existing  for 
the  payment  of  the  first  bonds.    Meyer  v. 

%7ohnsfon,  53  Ala.,  337,   1875;  9  Amer.  R'y 
Rep.,  454. 

112.  —  The  fact  that  some  coupons  of 
first  lien  bonds  were  paid  in  state  guarantied 
bonds  under  the  statute  of  1869  raises  no 
equity  for  the  payment  of  the  unfunded 
coupons  of  the  same  class  and  dates  in  pref- 
erence to  the  bonds  and  later  coupons. 
Such  unfunded  coupons  are  entitled  to  take 
only  their  pro  rata  with  other  bonds  and 
coupons  of  the  first  lien  not  postponed  by 
settlement  or  the  estoppel  of  their  owners. 
(Same  Case,  12  So.  Car.,  314,  explained.) 
Hand  v.  Savannah  and  Charleston  B.  B.  Co., 
17  So.  Car.,  319.     1881. 

113.  ^-  On  a  question  of  priority  of  lien, 
arising  eleven  years  afterwards,  entries  in 
the  handwriting  of  a  deceased  treasurer  in 
the  regularly  kept  books  of  a  railroad  com- 
pany are  competent  evidence  to  show  who 
funded  coupons  and  received  in  exchange 
therefor  bonds  under  the  later  statute.    lb. 

114.  —  There  was  upon  the  property  of  a 
railway  corporation  a  lien  for  an  early  debt 
established  by  the  charter  of  the  company. 
A  mortgage  was  made  and  bonds  executed 
which  were  chiefly  to  be  issued  in  taking  up 
the  early  debt,  but  the  amount  exceeded 
such  debt.  Afterwards  a  subsequent  mort- 
gage was  executed  to  secure  later  obliga- 
tions.   Held,  that   as  against  such  ascond 


MORTGAGE. 


897 


Guaranty  —  Collateral  Security. 


mortgage  the  first  mortgage  secured  not 
only  the  amount  of  the  early  debt,  but  also 
bonds  issued  in  excess  of  that  amount, 
whether  in  the  hands  of  bona  fide  holders  at 
the  time  of  the  creation  of  the  second  mort- 
gage, or  issued  by  the  company  after  that 
time  as  collateral  security  for  a  debt  then 
contracted.  Claflin  v.  South  Carolina  R.  B. 
Co.,  i  Hughes  (U.  S.  C.  C),  12.     1880. 

115.  —  A  railroad  company,  having  exe- 
cuted a  mortgage  to  secure  a  limited  num- 
ber of  bonds,  afterwards  executed  another 
mortgage  on  the  same  property  to  secure  a 
larger  number,  which  recited  that  the 
holders  of  the  bonds,  secured  by  the  origi- 
nal mortgage,  hkd  agreed  to  surrender  the 
same,  and  receive  in  substitution  therefor 
new  bonds,  to  be  secured  by  the  original 
mortgage,  as  modified  by  the  second  mort- 
gage. All  the  bonds  secured  by  the  first 
mortgage,  except  twenty,  were  exchanged 
for  bonds  secured  by  the  second.  Held,  that 
the  holders  of  said  twenty  bonds  were  not 
entitled  to  be  paid  out  of  the  proceeds  of 
the  mortgaged  property  in  preference  to  the 
holders  of  the  substituted  bonds.  Ames  v. 
New  Orleans,  Mobile  and  Texas  JR.  B.  Co.,  2 
Woods  (tr.  S.  C.  C),  307.     1876. 

116.  Kecord;  lien.  Where  a  railway 
mortgage  upon  a  road,  which  passes  through 
several  counties,  is  recorded  in  one  of  those 

•  counties  before  judgment  recovered  against 
the  company  by  a  stranger,  but  is  not  re- 
corded in  the  other  counties,  it  has  a 
priority  of  lien  over  the  judgment  upon  the 
part  of  the  road  lying  in  that  particular 
county,  but  not  upon  such  portions  of  the 
road  as  lie  in  the  other  counties.  Ludlow  v. 
Clinton  Line  B.  B.  Co.,  1  Flippin  (U.  S.  C. 
C),  25.    1861. 

117.  Becitiils  in  mortgage  will  hind  pur- 
chaser. A  railway  company  issued  certain 
bonds  designated  as  "  consolidated  first 
mortgage  gold  bonds,"  the  bonds  referring 
to  a  mortgage  from  which  it  appeared  that 
it  was  intended  to  substitute  a  portion  of  the 
bonds  for  first  mortgage  bonds  already  issued 
upon  the  road,  and  to  devote  the  remainder 
to  the  extension  and  completion  of  the  road. 
Held,  that  the  use  of  the  word  "consoli- 
dated" was  sufficient  to  put  a  purchaser 
Upon  his  inquiry ;  that,  as  the  bonds  referred 
to  the  mortgage,  a  purchaser  was  bound  by 
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the  statement  contained  in  the  mortgage, 
and  that  it  was  his  duty  to  ascertain  whether 
or  not  the  holders  of  the  old  bonds  were 
willing  to  make  the  exchange.  Caylus  v. 
New  York,  Kingston  and  Syracuse  B.  B. 
Co.,  10  Hun  (N.  Y.),  295.     1877. 

lis.  Telegraph  lines;  notice  of  claims 
of  telegraph  company.  Where  the.  pur- 
chaser at  a  foreclosure  sale  of  a  railroad  and 
telegraph  line  running  along  the  line  of  the 
railroad  had  notice  of  facts  sufficient  to  put 
him  on  inquiry  that  the  telegraph  company 
claimed  the  telegraph  property  as  person- 
alty, and  knew  that  the  telegraph  company 
was  in  possession  and  operating  the  tele- 
graph line,  and  the  records  of  the  foreclosure 
suit  under  which  the  sale  was  made  con- 
tained a  recital  of  the  contract  under  which 
the  telegraph  company  claimed  the  prop- 
erty, it  is  sufficient  notice  to  such  purchaser 
that  the  telegraph  company  claimed  an  in- 
terest in  that  property,  and  he  was  not  a 
purchaser  for  value  and  without  notice. 
Western  Union  Telegraph  Co.  v,  Burlington 
and  Scfuthwestern  B'y  Co.,  11  Federal  Re- 
porter, 1 ;  3  McCrary  (U.  S.  C.  C),  130.    1883. 

119.  Track  placed  on  mortgaged  land. 
The  Erie  Railway  constructed  a  track  over  a 
part  of  certain  premises,  which  were  cov- 
ered by  a  prior  mortgage  duly  recorded. 
The  trade  was  built,  not  under  ordinary 
condemnation  proceedings  in  eminent  do- 
main (oh  the  contrary  there  was  an  express 
inhibition  in  its  charter  against  occupying 
those  lands),  but  under  a  grant  of  right  of 
way  from  the  mortgagors.  Held,  that  the 
company  had  no  right  to  have  the  track, 
etc.,  reserved  from  a  sale  under  foreclosure 
of  the  mortgage.  Price  v.  Weehawkin  Ferry' 
Co.,  31  N.  J.  Eq.,  31.     1879. 

VIII.   GlTAEANTT. 

120.  Bonds ;  gold  coin.  An  indorsement 
by  the  corporation  on  the  bonds  after  execu- 
tion and  guaranty,  stipulating  that  they 
should  be  payable  in  gold  coin,  binds  the 
corporation  only  and  not  the  guarantor. 
WalUace  v.  Loomis,  97  U.  S.,  146.    1877. 

IX.  Collateral  secueity. 

121.  Bonds;  bona  flde  holder.  A  cred- 
itor who  takes  negotiable  bonds  on  a  pre- 


898. 


MORTGAGE. 


Foreclosure. 


existing  debt  as  collateral  security,  and 
extends  the  time  of  payment,  is  a  boTia  fide 
holder,  if  he  has  no  notice  of  any  prior 
equities.  Tyrell  v.  Cairo  and  St.  Louis  R. 
R.  Co.,  7  Mo.  App.,  294.  1879.  See,  also, 
Allen  V.  Dallas  and  Wichita  R.  R.  Co.,  8 
Woods  (U.  S.  C.  C),  316.     1878. 

122.  —  Bonds  held  as  collateral  security 
for  the  debts  of  the  corporation  should  be 
paid  by  the  sale  of  the  mortgaged  property 
by  which  they  are  secured  to  the  extent  of 
the  debts  for  which  they  are  held,  and  no 
further.  Newport  and  Cincinnati  Bridge  Co. 
V.  Douglass,  13  Bush  (Ky.),  673,  1877;  18 
Amer.  R'y  Rep.,  331. 

128.  —  In  a  suit  by  an  assignee  to  fore- 
close a  mortgage  held  by  him  as  collateral 
security  for  non-payment  of  interest  on  the 
bonds,  the  mortgagee  or  his  assignee  cannot 
set  up  that  the  mortgage  does  not  provide 
that  the  principal  shall  become  due  on  the 
non-payment  of  the  interest,  the  mortgagor, 
who  was  a  party,  not  having  interposed  such 
defense.  Ackerson  v.  Lodi  Branch  R.  R. 
Co.,  31  N.  J.  Eq.,  42.     1879. 

124.  Bonds  misapplied  by  offlcerg.  A 
levy  of  execution  on  the  franchises  and  prop- 
erty'of  a  street  railway  company  is  entitled 
to  priority  over  a  mortgage  dated  a  year  and 
a  half  earlier  and  given  to  secure  bonds 
which  were  only  meant  to  be  sold  in  the 
market,  but  which,  without  corporate  au- 
thority or  ratification,  had  been  turned  over 
to  the  mortgagee,  who  knew  they  had  never 
been  sold,  as  collateral  security  for  the  pri- 
vate debts  of  the  company's  treasurer,  who 
had  a  controlling  interest  in  its  property. 
McKee  v.  Or  and  Rapids,  etc.,  R'y  Co.,  41 
Mich.,  274.     1879. 

125.  —  Corporate  assets,  even  though 
under  private  contract,  cannot  be  treated  as 
private  property  or  used  without  corporate 
authority  or  ratification.    lb. 

126.  Foreclosure.  Where  a  railroad  com- 
pany pledged  twenty-eight  of  its  bonds  as 
collateral  security  for  a  bank  debt,  which 
were  included  in  a  subsequent  foreclosure 
decree  in  a  suit  for  and  in  behalf  of  all  the 
bondholders,  and  a  committee  Of  certain 
bondholders  purchased  the  property,  for  the 
costs  of  the  suit,  for  the  benefit  of  the  bond- 
holders contributing  towards  the  payment  of 
the  costs,   not    including  the  •  company  to 


whom  the  twenty-eight  bonds  had  been  sur- 
rendered by  the  bank,  and  upon  which, 
bonds  no  assessment  was  paid,  and  a  new 
company  was  formed  by  the  persons  inter- 
ested in  the  purchase,  held,  that  the  original 
company  took  no  interest  in  the  purchase  as 
a  holder  of  its  own  bonds  so  taken  up,  and 
had  no  property  in  the  purchase  liable  to  be 
reached  by  garnishment.  Galena  and  South- 
ern Wisconsin  R.  R.  Co.  v.  Stahl,  103  111., 
67.    1883. 

127.  —  Where,  in  a  foreclosure  of  a  rail- 
way mortgage,  bonds  are  outstanding  and 
pledged  by  the  company  as  collateral,  it  is 
not  error  for  the  referee  to  include  them  in 
his  estimate  of  the  amount  due.  Peck  v. 
New  York  and  New  Jersey  R'y  Co.,  59  How- 
ard's Practice  (N.  Y.),  419.     1880. 

128.  —  In  a  suit  to  foreclose  a  mortgage 
on  a  railroad,  it  appeared  that  the  owners  of 
the  bonds,  who,  with  the  trustee,  were  com- 
plainants, held  them  as  collateral  security 
only  for  a  debt  less  than  the  amount  of  the 
bonds;  held,  that  the  assignor  should  be  a 
party.  Ackerson  v.  Lodi  Branch  R.  R.  Co., 
28  N.  J.  Eq.,  543.     1877. 

X.    FoBECLOSUKE. 

129.  Agreement.  An  agreement  of  com- 
promise in  a  foreclosure  held  valid.  Marie 
V.  Garrison,  83  N.  Y.,  14,  1880;  reversing 
Same  v.  Same,  45  N.  Y.  SuBerior  Ct.,  158. 

130.  —  The  attorneys  at  law  of  the  plaint- 
iiT  (the  owner  of  the  rolling  stock),  in  that 
capacity  merely,  and  without  special  author- 
ity so  to  do,  signed  an  agreement  as  the  basis 
of  a  consentable  decree  in  an  equity  suit  to 
which  the  plaintiff  was  a  stranger,  and  in 
which  he  had  no  interest,  which  provided 
for  the  withdrawal  of  exceptions  to  the 
sheriffs  sale,  filed  by  the  railway  company 
(the  defendant  in  the  execution),  and  the 
confirmation  of  the  sale,  and  the  return  of 
the  locomotive  to  the  railroad,  and  its  deliv- 
ery to  the  sheriff's  vendee^  the  preamble  of 
the  agreement  reciting,  "Whereas,  it  is  de- 
sirable that  the  relative  rights  of  all  parties 
interested  or  concerned  should  be  deter- 
mined at  law ; "  and  the  sixth  clause  of  the 
paper  declaring,  "The  rights  of  R.  S.  H. 
(the  plaintiff)  to  any  title  or  claim  to  the 
rolling  stock,  if  he  has  any  legal  right,  shall 
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be  determiued  aocordihg  to  law.  This  agree- 
tuent  is  not  to  prejudice  any  right  be  may- 
have,  and  which  can  be  legally  established, 
to  the  rolling  stock."  The  sheriff  was  not  a 
party  to  the  equity  suit  or  the  agreement. 
Hdd,  that  the  agreement  must  be  construed 
as  reserving  to  the  plaintiff  all  his  legal  rem- 
edies, and  did  not  operate  as  an  estoppel  to 
bar  his  action  of  trespass  against  the  sheriff. 
Hardesty  v.  Pyle,  15  Federal  Reporter,  778. 
1883. 

131.  Appeal.  In  an  action  pending  in  the 
court  below  for  the  foreclosure  of  a  mort- 
gage on  the  property  of  a  railway  coinpany, 
a  decree  was  rendered  directing  a  sale  of  the 
Tiiortgaged  property,  and  an  application  of 
the  proceeds  to  the  payment,  among  others, 
of  "all  such  .  .  .  claims  and  sums  of 
money  as  shall  be  hereafter  allowed  by  this 
court,  ...  in  preference  to  the  liens  of 
the  hereinbefore  mentioned  mortgages  or 
deeds  of  trust,  for  debts  due,"  etc.  Held, 
that  there  are  as  many  separate  and  distinct 
controversies  as  there  are  separate  and  dis- 
tinct claimants  and  interveners,  as  to  the 
amount  due  to  each ;  and  distinct  causes  of 
action  in  favor  of  distinct  parties  have  been 
joined  in  the  same  suit,  and  distinct  decrees 
rendered  in  fa;vor  of  distinct  parties,  and  that 
the  appeal  should  be  dismissed  for  want  of 
i'urisdiction.  Farmers'  Loan  and  Trust  Co. 
V.  Waterman,  12  Amer.  &  Eng.  K.  E.  Cases 
(U.  S.  S.  C),  398.     1883. 

182.  —  An  order  refusing  to  strike  from  a 
complaint  alleged  irrelevant  and  redund- 
ant matter  is  not  appealable.  Rice  v.  St. 
Paid  and  Pacific  B.  B.  Co.,  34  Minn.,  447, 
1878. 

133.  —A  decree  is  not  "final,"  in  the 
sense  of  being  appealable,  where  the  court 
by  aa  mterlocutory  order  declares  that  cer- 
tain shares  in  a  railroad  held  by  a  state  are 
pledged  for  the  payment  of  certain  interest- 
bearing  bonds  of  the  state  and  the  interest 
on  them ;  and  that  the  plaintiff  and  others 
whom  he  represents,  as  holders  of  such 
bonds,  are  entitled  to  have  their  respective 
proportions  of  the  stock,  or  so  much  thereof 
as  may  be  necessary,  sold  in  order  to  pay  the 
interest  which  is  due  to  them ;  and  orders  a 
master  to  take  an  account  of  such  unpaid 
interest  and  of  what  wiU  be  due  by  a  day 
named,  and  also  of  the  proportion  of  stock 


that  may  be  equitably  applicable  to  the  pay- 
ment of  said  interest  found  due  to  each 
plaintiff,  and  make  report  to  the  court. 
Railroad  Co.  v.  Swasey,  83  Wallace,  406. 
1874. 

134.  -^  An  appeal  lies  from  the  final  de- 
cree confirming  a  sale  made  under  the  order 
of  the  United  States  circuit  court.  So^e, 
V.  Railroad  CO.,  96  U.  S.,  713.     1877. 

135.  —  Appeal  dismissed  for  irregularity,, 
without  prejudice,  because  certain  impor- 
tant questions  were  not  directly,  or  in  terms, 
decided  in  the  decree  appealed  from.  Sand: 
V.  Savannah  and  Charleston  R.  R.  Co.,  5  So„ 
Car.,  183.     1873. 

136.  —  A  personal  decree  for  a  deficiency 
due  upon  a  mortgage  debt,  remaining  after 
execution  of  a  decree  of  foreclosure  and 
sale,  is  appealable;  and  when  rendered  ih. 
favor  of  other  parties  than  the  complainant 
wiU  be  reversed  for  the  same  error  that  re- 
quired the  reversal  of  the  decree  of  fore- 
closure and  sale.  Chicago,  Danville  arid 
Vincennes  R.  R.  Co.  v.  Fosdick,  13  Amer.  & 
Eng.  R.  E.  Cases  (U.  S.  S.  C),  367.     1883. 

137.  — An  assignment  by  a  defendant  of 
his  interest  in  the  subject  matter  of  a  pend- 
ing suit  does  not  necessarily  defeat  the  suit. 
The  assignee  is  bound  by  what  is  done 
against  the  assignor ;  and  may  either  come 
in  and  assume  the  bui-den  of  the  litigation 
in  his  own  name,  or  act  in  the  name  of  his 
assignor.  Railroad  Co.,  Ex  parte.  95  U.  S., 
231.     1877. 

138.  —  The  pendency  of  an  appeal  from  a 
final  decree  in  equity,  in  which  no  super- 
sedeas exists,  does  not  deprive  the  court 
which  rendered  the  decree  from  making 
proper  orders  to  enable  the  party  in  whose 
favor  the  decree  was  rendered  to  have  the 
same  executed.  Farmers'  Loan  and  Trust 
Co.  V.  Central  R.  R.  Co.  of  Iowa,  4  Dillon 
(U.  S.  C.  C),  546.     1877. 

139.  —  Where  a  foreclosure  suit  waS 
brought,  and  the  municipal  corporation 
within  which  the  mortgaged  property  was 
situate  was  allowed  to  intervene  and  set  up 
a  claim  for  taxes  thereon,  held,  that  the  order 
of  the  circuit  court  rejecting  such  claim  is 
binding  upon  the  corporation,  and  where  the 
amount  of  taxes  is  sufficient  to  give  thi^ 
court  jurisdiction,  the  corporation  is  entitled 
to  an  appeal.     City  of  Savannah  v.  Jesup,  & 
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Amer.  &  Eng.  E.  R.  Cases  (U.  S.  S.  C),  678. 
1883. 

140.  —  A  communication  addressed  to 
this  court  by  the  attorneys  for  the  parties  iu 
these  appeals,  asking  that  the  "same  remain 
for  the  present  at  least  in  statu  quo,"  to- 
gether with  other  facts,  considered,  and  held 
not  to  bind  the  plaintiffs  to  a  suspension  of 
proceedings  herein  for  any  particular  length 
of  time.  The  plaintiffs  having  withdrawn 
assent  to  further  delay  and  requested  the 
court  to  proceed  with  the  appeals,  the  re- 
quest is  granted.  Rice  v.  St.  Paul  and 
Pacific  B.  R.  Co.,  34  Minn.,  444.     X878. 

141.  —  A  cause  involving  private  interests 
only  will  not  be  advanced  for  a  hearing  in 
preference  to  other  suits  on  the  docket.  Sage 
V.  Central  R.  R.  Co.  of  Iowa,  93  U.  S.,  413. 
1876. 

142.  —  The  court  heretofore  rendered  a 
decree  of  foreclosure  of  a  railway  mortgage  in 
favor  of  the  plaintiff  as  the  trustee  for  all  the 
bondholders.  Certain  bondholders,  dissatis- 
fied with  the  decree,  appealed  to  the  supreme 
court.  The  supreme  court  refused  to  dismiss 
the  appeal,  which  is  still  pending  in  that 
court,  but  vacated  the  supersedeas.  Certain 
bondholders,  in  March,  1877,  applied  for  an 
order  to  compel  the  trustee  to  sell,  under  the 
decree,  pending  the  appeal,  against  its  judg- 
ment of  what  was  best  for  all  the  bondhold- 
ers, and  the  court  refused  to  interfere  with 
the  discretion  of  the  trustee.  The  same 
bondholdei's  then  applied  to  the  supreme 
court  for  a  mandamus  to  compel  the  circuit 
court  to  order  the  trustee  to  sell,  pending  the 
appeal,  which  the  supreme  court  (March  37, 
1877;  refused.  The  same  bondholders  now 
(May  teriii,  1877)  renew  their  application  for 
an  order  to  the  trustee  to  cause  the  special 
master  to  execute  the  decree,  notwithstand- 
ing the  pending  appeal  and  the  protest  of 
other  bondholders.  Held,  that  individual 
bondholders,  not  parties  to  the  decree,  had 
no  legal  right  to  have  the  decree  executed 
pending  the  appeal,  against  the  judgment  of 
tlie  trustee  as  to  what  was  for  the  best  inter- 
ests of  all  the  bondholders,  but  that  the 
trustee  was  at  liberty  to  execute  the  decree 
or  not,  pending  the  appeal,  as  in  its  judg- 
ment was  best  for  all  the  cestuis  que  trust. 
Farmers'  Loan  and  Trust  Co.  v.  Central  R. 
R.  Co.  of  Iowa,  4  Dillon  (U.  S.  C.  C),  533, 


1877.  As  to  vacation  of  the  supersedeas,  see 
Sage  v.  Central  R.  R.  Co.  of  Iowa,  93  U.  S., 
413.    1876. 

143.  Bondholders.  The  bondholders  may 
proceed  in  their  own  names  and  in  their 
own  behalf,  making  the  trustees  defendants, 
where  the  trustees  have  acquired  adverse  in- 
terests as  against  the  bondholders.  Webb  v. 
Vermont  Central  R.  R.  Co.,  30  Blatchford 
(U.  S.  C.  C),  318,  1883;  Same  v.  Same,  9 
Federal  Reporter,  793,  1881. 

144.  —  Trustees  in  a  railroad  mortgage 
sued  for  strict  foreclosure  and  general  re- 
lief. Afterwards  they  filed  a  supplemental 
bill  praying  that  a  plan  of  reorganization, 
adopted  by  a  large  majority  of  bondholders, 
might  be  decreed,  and  a  certain  litigating 
bondholder  restrained  from  interference. 
The  litigating  bondholder  filed  his  independ- 
ent bill  for  a  foreclosure  sale  of  the  property 
and  removal  of  the  trustees.  Held,  that  the 
litigating  bondholder  could  only  be  heard 
for  his  individual  rights  by  coming  into  the 
trustees'  pending  suit,  and  that  his  inde- 
pendent suit  must  be  stayed.  Stem  v.  Wis- 
consin Central  R.  R.  Co.,  1  Federal  Reporter, 
535.     1880. 

145.  —  The  rights  of  a  bondholder  deter- 
mined under  the  facts  of  a  particular  case, 
where  a  bond  had  been  deposited  with  the  , 
secretary  of  a  committee  on  reorganization 
by  the  holder  thereof.  Hitchcock  v.  Mid- 
land R.  R.  Co.  of  N.  J.,  33  N.  J.  Eq.,  88, 
1880;  1  Amer.  &  Eng.  R.  R.  Cases,  320.  See, 
also,  Wetmore  v.  St.  Paul  and  Pacific  B.  B. 
Co.,  5  Dillon  (U.  S.  C.  C),  531.    1880. 

146.  —  The  provision  in  the  statute  {Code 
Civil  Proc,  §  1307)  that,  in  case  of  default, 
the  judgment  shall  not  be  more  favorable  to 
the  plaintiff  than  prayed  in  his  complaint, 
does  not  inure  to  the  benefit  of  persons  other 
than  the  defendant.  And  where  the  peti- 
tion stated  the  amount  of  outstanding  bonds 
at  less  than  they  actually  were,  a  bondholder 
could  not  appear  and  move  to  set  aside  a  de- 
cree as  excessive  under  the  statute  above 
referred  to.  Peck  v.  N.  Y.  and  New  Jersey 
Ry  Co.,  7  Amer.  &  Eng.  R.  R.  Cases,  422;  85 
N.  Y.,S46.  1881.  See  Same  V.  Same,  i'^nw. 
(N.  Y.),  139.    1880. 

147.  —  Where  a  railroad  corporation,  by 
mortgage,  whose  sufficiency  to  secure  what 
it  is  given  to  secure  is  doubtful,  mortgages 
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its  property  directly  to  all  its  bondholders  by 
name,  to  secure  specifically  to  each  the 
amount  due  on  the  bonds  to  him,  no  one 
bondholder;  even  when  professing  to  act  in 
behalf  of  all  bondholders  who  may  come  in 
and  contribute  to  the  expenses  of  the  suit, 
can  proceed  alone  against  the  company,  and 
ask  a  sale  of  the  property  mortgaged.  Rail- 
road Co.  V.  Orr,  18  Wall.,  471,  1873;  6  Amer. 
E'y  Rep.,  398. 

148.  —  Where  certain  bondholders  whose 
bonds  were  secured  by  a  deed  of  trust  filed 
in  behalf  of  themselves  and  all  other  bond- 
holders whose  bonds  were  secui-ed  by  the 
same  deed,  who  chose  to  come  in  as  com- 
plainants and  bear  their  share  of  the  expenses 
of  the  suit,  a  bill  against  the  trustees  named 
in  the  deed,  to  have  the  trust  administered 
and  the  trust  property  sold  and  its  proceeds 
distributed,  and  the  other  bondholders  were 
numerous  and  some  of  them  unknown,  held, 
that  it  was  not  a  valid  objection  to  the  mak- 
ing of  a  decree  in  accordance  with  the  prayer 
of  the  bill,  that  all  the  bondholders  were  not 
made  actual  parties ;  they  might  be  allowed 
to  come  in  as  complainants,  or  might  pro- 
pound their  claims  before  the  master.  ^17- 
mer  v.  Atlanta  and  Richmond  Air  Line  Ry 
Co.,  2  V/oods  (U.  S.  C.  C.)",  447.     1875. 

149.  Costs.  In  general  the  mortgagee  is 
entitled  to  the  payment  of  his  costs  before 
the  subsequent  mortgagees  receive  anything. 
If,  however,  the  mortgagee  commences  or 
adopts  a  suit  for  the  administration  or  sale 
of  the  mortgagor's  estate,  the  costs  of  the  suit 
ai'e  the  first  charge,  if  the  estate  is  insuffi- 
cient ;  or  if  he  sets  up  an  unfounded  claim  or 
unjust  defense  he  may  be  deprived  of  his 
costs.  Meyer  V.  Johnston,  58  Ala.,  237,  1875; 
9  Amer.  R'y  Rep.,  454. 

150.  —  A  contract,  entered  into  by  a 
sheriff  to  perform  certain  official  services 
for  a  gross  sum  in  lieu  of  the  fees  provided 
by  statute,  where  it  did  not  appear  whether 
the  stipulated  sum  would  be  greater  or  less 
than  the  legal  fees,  was  held  to  be  void  be- 
cause against  public  policy  and  in  violation 
of  §  3840  of  the  Code.  Gilman  v.  Des 
Moines  Valley  R.  R.  Co.,  40  la.,  200.     1875. 

151.  Coupons  unmatured.  The  election 
of  the  bondholders  to  treat  a  default  in  pay- 
ment of  Interest  as  a  forfeiture  of  the  con- 
tracts, so  far  as  they  prescribe  the  length  of 


time  for  which  the  bonds  were  to  run, 
operated  prima  facie  to  cancel  all  coupons 
representing  instalments  of  interest  not  then 
due ;  and  the  principal  sums,  if  treated  as 
due  in  the  judgment  for  the  sale  of  the 
road,  will  bear  interest  at  the  agreed  rate 
from  the  date  of  the  election.  Newport  and 
Cincinnati  Bridge  Co.  v.  Douglass,  13  Bush 
(Ky.),  673,  1877;  18  Amer.  R'y  Rep.,  331. 

152.  Debts  due  employe.  An  act  of  the 
legislature  of  the  stade  of  Minnesota  pro- 
vided that,  in  a  foreclosure  sale  of  a  rail- 
road, the  court  granting  the  foreclosure 
decree  should  provide,  in  such  decree,  or 
otherwise,  that  the  purchaser  sftould  "fully 
pay  all  sums  due  and  owipg  by  such  fore- 
closed railroad  company  to  any  servant  or 
employe  of  such  company."  Held,  that  the 
terms  "servant"  and  "employe"  did  not 
include  a  secretary  of  such  i-aih'oad  com- 
pany. Wells  V.  Southern  Minnesota  R'y 
Co.,  1  Federal  Reporter,  270;  1  McCrary  (U. 
S.  C.  C),  18.     1880. 

153.  Decree..  Held  proper,  under  the 
state  of  the  record  in  this  cause,  to  enter  a 
final  decree.  Clews  v.  First  Mortgage  Bond- 
holders, 51  Ga.,  131.     1874. 

154.  —  If  the  trustees  of  a  mortgage  on  a 
railroad  are  parties  to  a^  suit,  a  decree  ren- 
dered in  the  case  is  as  binding  on  the  bond- 
holders secured  by  it  as  if  they  had  been 
made  parties,  unless  they  can  show  some 
fraud  pi-acticed  upon,  or  connived  at,  by  the 
trustees  themselves.  Campbell  v.  Railroad 
Co.,  1  Woods  (U.  S.  C.  C),  368,     1871< 

155.  —  A  former  decree  between  the  same 
parties  and  upon  the  same  subject  matter  is 
final  as  to  all  questions  which  were  or  might 
have  been  investigated  in  that  suit,  unless  It 
appears  that  by  some  wrong  act  Of  the  suc- 
cessful party  his  adversary  has  been  deprived 
of  his  right  to  fully  present  his  case.  Brooks 
V.  O'Hara  Bros.,  2  McCrary  (U.  S.  C.  C), 
644.  1881.  See,  also.  Woods  v.  Pittsburgh, 
Cincinnati  and  St.  Louis  R'y  Co.,  99  Pa.  St., 
101,  1881 ;  7  Amer.  &  Eng.  R.  R.  Cases,  478. 

156.  —  A  decree  in  a  suit  in  equity  brought 
to  foreclose  a  mortgage  given  to  secure  cer- 
tain bonds,  and  in  which  suit  the  bondhold- 
ers were  represented  by  their  trustees,  is 
conclusive  upon  the  bondholders,  especially 
where  the  bondholders  were  cognizant  of  the 
proceedings,    appeared    in    the    cause,   and 
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sought  and  obtained  certain  orders  therein, 
and  were  heard  from  time  to  time  upon 
questions  affecting  their  interests.  Hunting- 
ton V.  Little  Bock  and  Fort  Smith  R.  B.  Co., 
3  McCrary  (U.  9.  C.  C),  581,  1882;  Hunting- 
ton V.  Little  Book  and  Fort  Smith  B.  B.  Co., 
16  Federal  Reporter,  906,  1883. 

157.  —  The  fact  that  some  of  the  trustees 
are  bondholders  is  not  of  itself  sufficient  to 
render  them  incompetent  to  consent  to  a  de- 
cree. Shaw  V.  Railroad  Co.,  100  U.  S.,  605. 
1879. 

158.  —  A  decree  of  court  declaring  the 
mortgages  executed  by  a  railway  company 
to  be  the  first  lien  on  its  property  and  fran- 
chises does  not  give  them  precedence  over 
the  prior  lien  of  a  paity  who  had  no  notice 
of  the  proceedings  and  was  not  a  party  nor 
privy  to  the  decree.  Pittsburgh,  Cincinnati 
and  St.  Louis  B'y  Co.  v.  Marshall,  85  Pa.  St., 
187,  1877 ;  18  Amer.  R'y  Rep.,  388. 

159.  —  An  action  for  foreclosure  is  a  pro- 
ceeding in  the  nature  of  a  remedy  in  rem, 
and  not  in  personam.  The  trustees  have  no 
right  to  a  personal  judgment,  to  be  enforced 
by  execution,  for  any  deficiency  iu  the  in- 
debtedness left  after  exhausting  the  securi- 
ties and  applying  their  proceeds.  The  effect 
of  the  judgment  rendered  in  such  an  action 
is  to  determine  the  amount  of  the  mortgage 
debt,  so  as  to  know  how  much  of  the  security 
will  be  required  to  satisfy  the  same.  Welsh 
V.  St.  Paul  and  Pacific  R.  R.  Co.,  25  Minn., 
814.     1878. 

160.  When  a  foreclosure  suit  has  pro- 
ceeded to  decree  pro  confesso  and  order  of 
reference,  and  the  mortgaged  premises  are 
then  sold,  though  the  purchaser  will  be  ad- 
mitted as  a  party  defendant,  he  will  not  be 
permitted  to  answer.  He  may  be  present  at 
the  taking  of  the  account  aud  avail  himself 
of  all  the  defenses  which  the  mortgagor 
could,  after  the  decree  pro  confesso  against 
him.  Hewitt  v.  Montclair  R'y  Co.,  25  N.  J. 
Eq.,  100.     1874. 

161.  —  A  course  of  procedure  prescribed 
by  the  mortgages,  to  be  pursued  in  case  of  a 
sale  by  the  trustee  without  foreclosure,  is 
not  binding  upon  the  court  in  proceedings  to 
foreclose  such  mortgages.  Farmers'  Loan 
and  Trust  Co.  v.  Oreen  Bay  and  Minnesota 
R.  B.  Co.,  6  Federal  Reporter,  100;  10  Bis- 
sell  (U.  8.  C.  O.),  203.     1881. 


162.  —  Therefore,  upon  a  foreclosure  sale, 
the  court  is  not  bound  to  adopt  the  pro- 
visions of  the  mortgages,  as  to  the  applica- 
tion ,  of  the  bonds  upon  the  bid  of  a 
purchaser,  or  as  to  the  proportion  in  which 
such  bonds  shall  be  so  received,  or  as  to  the 
manner  in  which  their  value  shall  be  ascer- 
tained,    lb. 

163.  —  A  provision  in  the  decree  that  the 
purchaser,  after  the  payment  of  a  certain 
specified  amount  in  cash,  could'  pay  the 
balance  of  his  bid  in  outstanding  bonds  and 
coupons,  secured  by  the  first  mortgage,  "  at 
such  percentage  of  the  face  value  thereof  as 
this  court  shall,  at  the  approval  of  said  sale, 
authorize  and  direct,"  is  not  erroneous,  and 
is  similar  to  that  inserted  in  all  railroad 
mortgage  foreclosure  sales  entered  in  the 
seventh  circuit.     lb. 

164.  —  vacation  of  decree.  A  purchaser 
at  a  receiver's  sale  of  a  railroad,  who,  on  the 
ground  of  the  interest  thereby  acquired,  was 
admitted  as  a  defendant  in  a  suit  to  foreclose 
a  first  mortgage  on  the  property  of  the  rail- 
road, but  with  the  right  only  to  appear  at 
the  taking  of  the  account  of  the  amoynt 
due  on  the  mortgage,  and  to  be  notified  of 
the  taking  of  the  account  (a  decree  had  been 
made  that  the  complainants  were  entitled 
to  a .  sale  of  the  mortgaged  premises  to  pay 
the  amount  due  thereon),  but  who,  before 
the  master's  report  was  made,  had  lost  all 
his  interest  in  the  mortgaged  premises  by 
reason  of  a  sale  thereof  under  foreclosure 
of  a  second  mortgage,  has  no  interest  in  the 
suit  to  entitle  him  to  have  the  final  decree 
thei-ein  opened,  and  the  execution  set  aside, 
because  he  was  not  notified  of  the  taking  of 
the  account.  Ward  v.  Montclair  B'y  Co.,  26 
N.  J.  Eq.,  260.     1875. 

165.  —  Where  a  bill  was  filed  in  the  su- 
preme court  of  the  District  of  Cohambia,  in 
behalf  of  some  of  many  bondholders  under 
railway  mortgages,  impeaching  the  proceed- 
ing in  a  cause  in  equity  instituted  by  the 
trustees  in  said  mortgages  in  the  circuit 
court  of  the  United  States  for  the  western  dis- 
trict of  Texas,  and  the  title  of  the  purchaser, 
under  such  proceedings ;  and  where  the  bill 
shows  that  the  circuit  court  obtained  juiis- 
diction  of  the  cause,  and  that  the  same  is 
still  pending  'in  said  court,  and  that  the  re- 
lief which  is  sought  here  can  be  obtained 


MORTGAGE. 


903 


Foreclosure. 


therein  on  proper  application, —  field,  such  a 
bill  is  bad  on  demurrer.  Fayolle  v.  Texas 
■and  Paeifio  Sy  Co.,  3  Amer.  &  Eng.  E.  R. 
Cases  (Dist.  Col.),  533.     1883. 

166.  —  A  ruling  in  a  foreclosure  suit,  de- 
nying the  petition  of  stockholders  to  be 
made  parties  in  the  suit  brought  against 
their  corporation,  is  not  a  bar  to  an  inde- 
pendent suit  to  set  aside  the  decree  for 
fraud.  Tazewell  County  v.  Farmers'  Loan 
and  Trust  Co.,  12  Federal  Reporter,  753. 
1883. 

167.  —  A  suit  to  set  aside  a  decree  of  fore- 
closure and  sale  thereunder  is  not  so  far  a 
mere  continuation  of  the  original  foreclosure 
suit  as  to  authorize  the  service  of  subpoenas 
upon  persons  without  the  territorial  juris- 
diction of  the  court.  Pacific  R.  R.  Co.  v. 
Missouri  Pacific  R'y  Co.,  3  Federal  Reporter, 
773;  1  McCrary  (U,  S.  C.  C),  647.     1880. 

168.  —  Where  a  court  has  jurisdiction  of 
a  suit  brought  to  impeach  a  fonmer  decree 
for  fraud,  if  the  decree  has  been  carried 
into  execution  the  party  complaining  of  the 
former  decree  may  be  put  into  the  situation 
in  which  he  would  have  been  if  the  decree 
had  not  been  executed.  Osborn  v.  Michigan 
Air  Line  R.  R.  Co.,  2  Flippin  (U.  S.  C.  C), 
503.     1879. 

169.  Default ;  fraud.  Where  a  railway 
company  suffers  default  in  the  payment  of 
its  bonds  secured  by  mortgage  on  its  line 
and  franchises,  and  in  consequence  the 
mortgage  is  foreclosed  and  propei-ty  sold, 
the  sale  canno*  be  attacked  on  the  ground 
that  the  '  directors  of  the  corporation  were 
actuated  by  corrupt  motives  In  suffering  the 
default,  and  that  this  was  known  to  the 
trustee,  in  the  absence  of  any  claim  of  col- 
lusion between  him  and  the  directors.  Har- 
pending  v.  Munson,  12  Amer.  &  Eng.  R.  R. 
Cases  (N.  Y.),  408.     1883. 

170..  Earnings;  mortgage  in  sections. 
Where,  under  a  decree  of  foreclosure  against 
a  railroad  company,  reference  had  been 
made  to  a  master  to  ascertain  the  gross  earn- 
ings and  expenses  of  a  certain  section  of  the 
road  covered  by  a  mortgage,  it  is  not  an 
erroneous  principle  for  the  master  to  make  a 
jpro  rata  estimate  of  the  earnings  and  ex- 
penses of  the  whole  road,  it  being  shown  be- 
fore him  that  such  section  had  not  been 
operated  separately,   but  as  a  part  of  the 


whole  road,iand  no  separate  accounts  kept 
of  the  income  or  expenses  of  any  particular 
part.  Though  such  a  rale  leads  not  to  actual 
results,  but  to  approximation  merely,  it  is  the 
best  which  could  be  adopted.  '  Pullan  v. 
Cincinnati  and  Chicago  Air  Line  R.  R.  Co., 
5  Bissell  (U.  S.  C.  C),  287.     1873. 

171.  Floating  debt.  The  president  and 
directors  of  a  railroad  company  had  con- 
tracted a  floating  debt  to  pay  interest  on  its 
bonds,  and  for  supplies  and  repairs  for 
which  certain  persons  interested  in  the  road 
had  become  individually  liable.  Held,  in  a 
suit  in  equity  brought  by  the  trustees  of  the 
first  mortgage  on  the  raili'oad  property,  to 
foreclose  the  same,  that  the  court  had  no 
power,  without  tile  consent  of  the  bond- 
holders, to  direct  the  application  of  the  in,- 
come  of  the  road  to  the  payment  of  the  float- 
ing debt,  although  it  was  made  to  appear 
that  it  could  be  paid  on  favorable  terms,  and 
that  it  was  equitable  and  probably  for  the  in- 
terest of  the  bondholders  that  such  applica- 
tion should  be  made.  Duncan  v.  Mobile  and 
Ohio  R.  R.  Co.,  3  Woods  (U.  S.  C.  C),  543. 
1876. 

172.  Injury  to  employes;  liability  of 
purchaser.  A  railway  property  and  fran- 
chises were  bought  at  judicial  sale  by  H.  and 
otljers,  who  subsequently,  under  the  provis- 
ions of  the  act  of  April  8,  1861,  organized  a 
railway  company.  Held,  that  the  company 
was  not  liable  for  the  operation  of  the  road, 
during  the  time  intervening  between  the 
purchase  and  the  organization  of  the  com- 
pany, unless  the  possession  of  the  company 
was  affirmatively  shown.  The  presumption 
was  that  H.  and  not  the  company  was  in 
possession  of  the  road  between  the  date  of 
the  sale  and  the  time  of  flling  the  certificate 
of  organization.  Pittsburgh,  Cincinnati  and 
St.  Louis  R^y  Co.  v.  Fierst,-QQ  Pa.  St.,  144, 
1880;  9  Amer.  &  Eng.  R.  R.  Cases,  437. 

173.  Intervention.  A  party  who  has  in- 
tervened in  an  action  for  tlje  foreclosure  of 
a  mortgage,  to  which  there  are  several 
parties  defendant,  will  not,  upon  the  render- 
ing of  a  decree  and  the  dismissal  of  all  the 
parties  save  one,  from  whom  the  intervener 
claims  relief,  lose  his  standing  in  the  action. 
Joliet  Iron  and  Steel  Co.  v.  C.  C.  and  W.  R. 
R.  Co.,  51  la.,  300.     1879. 

174.  —  The  court  wiU  not  allow  the  peti- 
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tioner  to  intervene  upon  affidavits  alone,  and 
to  stay  the  sale  under  a  decree  of  foreclosure, 
which  on  its  face  is  regular  and  legal,  and 
more  especially  where  it  appears  from  the 
papers  that  the  plaintiff,  as  a  co-plaintiff  with 
others,  has  a  suit  then  pending  in  which  the 
validity  of  all  the  proceedings  in  the  fore- 
closijire  suit  is  questioned.  People  v.  Erie 
Ry  Co.,  56  Howard's  Practice  (N.  Y.),  123' 
1878. 

175.  Interest.  Where  a  bondholder  al- 
leged the  trustee  had  filed  a  bill  and  obtained 
a  decree  of  foreclosure  for  the  principal  of 
the  bonds  not  due,  as  well  as  for  the  intei'est 
which  was  due,  without  the  written  request 
of  the  holdei's  of  one-third  in  amount  of  the 
bonds,  which  it  was  claimed  was  a  necessary 
prerequisite  by  the  terms  of  the  mortgage  to 
the  exercise  of  the  power  to  declare  the  prin- 
cipal debt  due,  and  sought  for  this  reason  to 
avoid  the  foreclosure  proceedings,  held,  that 
it  was  competent  for  the  trustee  to  file  a  bill 
to  foreclose  for  the  interest  due ;  and  that 
the  plaintiff  ratified  the  action  of  the  trustee 
by  filing  and  proving  with  the  master  more 
than  one-third  of  the  bonds  issued.  Credit 
Go.  V.  Arkansas  Central  Ry  Co.,  15  Federal 
Reporter,  46.     1833. 

176.  Judgment  creditors.  Railway  de- 
bentures were  granted,  by  which  the  "  under- 
taking and  all  'tolls  and  sums  of  money, 
arising  by  virtue  of  the  act,  and  all  estate, 
right  and  interest  of  the  company,"  were  as- 
signed to  the  debenture  creditors.  Other 
creditors  subsequently  obtained  judgments 
against  the  company,  and  afterwards,  by  au- 
thority of  an  act  of  parliament,  the  railway 
was  sold  and  the  purchase  money  paid  into 
court.  Held,  that  the  debentures,  being  prior 
in  date,  had  priority  over, the  judgments  as 
against  the  purchase    money.    Furness   v. 

■  Caterham  Ry  Co.,  37  Beavan  (Eng.  Ch.), 
858.     1859. 

177.  —  Where  a  railroad  mortgage  has 
been  foreclosed  and  bought  in  for  the  benefit 
of  the  bondholders,  most  of  whom  united  in 
organizing  and  carrying  on  a  new  corpora- 
tion, and  afterwards  certain  creditors,  by 
judgments  subsequent  to  the  mortgage,  suc- 
ceeded in  obtaining  a  decree  on  a  bill  filed  to 
set  aside  the  foreclosure  and  subject  the 
property  to  payment  of  their  judgments, 
held,  that  the  decree  rendered  the  foreclosure 


invalid  only  as  to  the  creditors  who  filed  the 
bill,  and  those  who  took  stock  in  the  new 
company  cannot  again  claim  under  the 
mortgage, .  nor  can  the  trustee  under  the 
mortgage  maintain  a  new  bill  of  foreclosure 
for  their  benefit.  Barnes  v.  Chicago,  Mil- 
waukee and  St.  Paul  R.  B.  Co.,  8  Bissell 
(U.  S.  C.  C),  514.     1879. 

178.  —  minor.  The  guardian  ad  litem  ap- 
pointed for  an  infant  judgment  creditor 
made  a  defendant  in  foreclosure,  who  had 
no  notice  of  liis  appointment  until  after 
final  judgment,  should  then,  if  he  applies 
promptly,  b6  allowed  to  answer;  especially 
if  the  priority  of  the  lien  of  his  judgment 
is  in  dispute.  Farmers'  Loan  and  Trust  Co.. 
V.  Erie  R'y  Co.,  9  Abbott's  New  Cases  (N.  Y.), 
364.     18T8. 

179.  Jurisdiction.  The  constitution  of 
1874  takes  from  the  supreme  court  jurisdic- 
tion to  decree  a  sale  of  the  property,  etc.,  of 
a  corporation  under  a  mortgage.  Fargo  v, 
OH  Creek  and  Allegheny  River  R'y  Co.,  81  i 
Pa.  St.,  266.     1875. 

180.  Law  and  oqnity.  Where  the  plaint- 
iff, who  held  income  bonds  of  the  Union  Pa- 
cific R'y  Co.,  eastern  division,  the  coupons  of 
which  were  payable  out  of  "net  earnings," 
on  the  first  of  March  and  September  in  each 
year,  brought  an  equity  suit  in  March,  1880, 
claiming  an  account  of  net  earnings  by  rea- 
son of  a  default  on  March  1,  1880,  and  there- 
after brought  suit  at  law  to  recover  coupons 
on  other  bonds  of  the  same  issue  held  by 
him  but  not  included  in  the  equity  suits,  for 
defaults  arising  September  1,  1880,  March  1 
and  September  1,  1881,  and  March  1,  1883, 
held,  that  plaintiff  was  entitled  to  an  ac- 
count in  the  equity  suits,  not  merely  for 
net  earnings  prior  to  the  commencement 
of  such  equity  suit,  to  pay  the  coupons 
then  due,  but  also  for  all  coupons  due  and 
net  earnings  received  after  the  commence- 
ment of  the  suit  until  the  accounts  were 
stated,  and  afterwards,  pn  the  foot  of  ths 
decree  in  the  equity  suit,  and  that  the 
law  suits  could  all  be  stayed  without  prej- 
udice to  plaintiff,  as  all  his  rights  here- 
after to  recover  could  be  protected  in  the 
equity  suit.  Morgan  v.  Union  Paeiflo  B'y 
Co.,  11  Federal  Reporter,  693.    1882. 

181.  Maturity.  Plaintiff  filed  a  bill  to 
foreclose  a  mortgage  for  default  in  the  pay- 
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ment  of  interest  on  the  railway  and  appur- 
tenances of  the  defendant.  The  defense  was 
that  the  promoters  of  the  suit  had  extended 
the  time  of  payment  beyond  the  date  at 
which  the  suit  was  brought.  The  facts  re- 
lating to  this  defense  stated,  and  held  not  to 
amount  to  an  agreement  to  extend,  nor  to 
estop  the  trustee  from  maintaining  the  bUl, 
but  only  to  a  waiver  of  payment  of  interest 
at  the  covenant  day,  which  may  be  termi- 
nated on  notice  and  demand  for  full  pay- 
ment. Union  Trust  Co.  v.  St.  Louis,  Iron 
Mountain  and  Southern  R'y  Co.,  5  Dillon  (TJ. 
S.  G.  C),  1.    1878. 

182.  On  portion  of  railway.  If  a  mort- 
gage is  given  by  a  railway  company  upon  its 
entire  road  to  secure  bonds  issued  by  it,  and 
it  procures  the  grading  of  only  a  part  of  the 
road  in  the  middle,  and  then  abandons  the 
work,  leaving  each  end  of  the  road  unfin- 
ished, and  another  company  organizes  and 
completes  the  road,  on  a  bill  to  foreclose  the 
mortgage  given  by  the  first  company,  it  is 
erroneous  to  decree  a  sale  of  the  middle 
portion  of  the  road;  leaving  the  two  ends 
worthless.  If  any  foreclosure  can  be  had 
the  entire  road  must  be  sold,  and  the  pro- 
ceeds distributed  as  between  the  bondholders 
of  the  original  company  and  the  new  com- 
pany in  the  proportion  the  work  done  by 
the  first  company  bears  to  the  cost  or  value 
of  the  entire  road  as  completed.  Chicago, 
Danville  and  Vincennes  R'y  Co.  v.  Lcewen- 
thal,  93  111.,  433.     1879. 

183.  Ownership  of- bonds.  If  a  party  to 
a  foreclosure  proceeding  in  his  pleadings 
claims  the  ownership  of  bonds  secured  by 
the  mortgage,  it  is  error  to  enter  up  a  decree 
in  his  favor  as  pledgee.  Chouteau  v.  Allen, 
70  Mo.,  290.    1879. 

184.  Parties.  If  a  railway  company  exe- 
cutes a  mortgage  to  trustees  to  secure  the 
payment  of  certain  bonds,  and  afterwards 
executes  a  second  mortgage  to  the  same 
trustees  to  secure  other  bonds,  the  bond- 
holders under  the  second  mortgage  are  not 
necessary  parties  to  a  bill  in  equity  by  the 
bondholders  under  the  first  mortgage  to 
compel  the  trustees  to  take  possession  of  the 
mortgaged  property.  National  Fire  Ins.  Co. 
V.  Salisbury,  4  Amer.  &  Eng.  E.  E.  Cases 
(Mass.),  480.    1881.  ' 

185.  —  A  party  interested  in  the  res  in 


controversy,  not  made  a  party  in  the  bill, 
may,  on  his  motion  or  petition,  be  made  a 
party  by  amendment  of  the  bill.  Scott  v. 
Mansfield,  Coldwater  and  Lake  Michigan  R. 
R.  Co.,  3  Flippin  (TJ.  S.  C.  C),  15.     1S77. 

186.  —  Bondholder's  are  not  necessary 
parties  to  a  bill  for  foreclosure,  by  their 
trustees,  of  the  mortgage  giveu  to  secure 
the  bonds.  Under  the  circumstances  of  this 
case,  the  petitioners  are  not  proper  parties 
complainant,  but  they  will  be  admitted  as 
defendants,  if  they  desire.  Williamson  v. 
New  Jersey  Southern  R.  R.  Co.,  25  N.  J.  Eq., 
13.     1874. 

187.  —  The  state,  being  a  party  in  court, 
is  bound  as  much  as  other  parties  by  the 
judgment  in  a  foreclosure.  Hand  v.  Savan- 
nah and  Charleston  R.  R.  Co.,  18  So.  Gar., 
467.     1880. 

188.  —  Whether  the  United  States  can 
compulsorily  be  made  a  defendant  to  a  fore- 
closure bill  where  it  holds  a  lien  or  mortgage 
on  the  property  in  respect  of  which  the  fore- 
closure is  sought,  query?  Meier  v.  Kansas 
Pacific  R'y  Co.,  4  DiUon  (U.  S.  C.  C.),  378. 
1877. 

189.  Pleadings.  The  pleadings-  in  the 
foreclosure  of  a  railway  mortgage  exam- 
ined. Williamson  v.  N.  J.  Southern  R.  R. 
Co.,  25  N.J.  Eq.,  13.     1874. 

190.  —  Where  the  cross-bill  of  the  defend- 
ant sets  up  new  matter  which  is  intimately 
connected  with  the  subject  matter  of  the 
original  bill,  and  which  if  true,  as  alleged, 
entitles  the  defendant  to  affirmative  relief,  it 
is  ei'ror  to  strike  it  from  the  files  and  refuse 
leave  to  defendant  to  refile  and  prosecute  it. 
Peoria  and  Springfield  R.  R.  Co.  v.  Bryan,  5 
Brad  well  (111.),  387.     1879. 

191.  —  Where  none  of  the  rights  of  a 
party  asking  leave  to  file  a  cross-bill  in  pro- 
ceedings to  foreclose  a  railroad  mortgage 
will  be  lost  to  him  by  the  refusal  of  the 
court  to  grant  such  leave,  such  refusal  is 
clearly  within  the  discretion  of  the  court. 
Indiana  Southern  R.  R.  Co.  v.  Liverpool, 
London  and  Globe  Ins.  Co.,  12  Amer.  & 
Eng.  E.  E.  Cases  (U.  S.  S.  C),  543.     1883. 

192.  —  A  bill  to  foreclose  a  deed  of  trust 
to  secure  bonds  issued  and  put  in  circulation 
by  a  corporation  and  made  payable  to  bearer 
is  not  demurrable  because  it  fails  to  allege 
to  whom  such  bonds  were  negotiated  in  the 
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first  instance,  or  how  much  was  paid  for 
them,  or  when  tliey  were  issued.  Suffi- 
ciency of  the  pleadings  determined.  Savan- 
nah and  Memphis  R.  R.  Co.  et  al.  v,  Lan- 
caster, 62  Ala.,  555.     1878. 

198.  —  Interrogatories  are  not  to  be 
framed  and  limited  upon  the  theory  that 
everything  stated  in  the  bill  is  precisely  and 
in  every  detail  true.  Chicago,  St.  Louis  and 
JVew  Orleans  R.  R.  Co.  v.  Macomb,  2  Federal 
Eeporter,  18.     1880. 

194.  Possession.  A  provision  in  a  rail- 
way mortgage  authorizing  the  tnistee,  on 
default  of  the  company  to  pay  interest,  to 
take  possession  of  the  road,  operate  it  and 
receive  its  income,  and,  upon  notice,  to  sell 
it,  is  a  cumulative  remedy,  and  does  not 
affect  the  right  to  foreclose  by  bill  in  equity. 
Alexander  v.  Central  R.  R.  Co.  of  Iowa,  8 
Dillon  (U.  S.  C.  C),  487.     1874. 

195.  Priority.  The  defendant  in  a  mort- 
gage foreclosure,  claiming  that  a  trust  deed 
of  the  premises,  executed  to  a  third  person, 
is  prior  to  the  mortgage,  has  a  right  to  have 
that  question  determined  in  the  action,  and 
for  that  purpose  to  have  the  grantee  in  such 
deed  made  a  defendent.  Baass  v.  Chicago 
iXfid  Northwestern  Rl'y  Co. ,  39  Wis. ,  396.    1876. 

196.  —  There  was  no  error,  therefore,  in 
refusing  to  vacate  an  order  that  such  grantee 
be  made  a  defendant,  although  plaintiff 
offered  to  stipulate,  "  for  the  purposes  of 
this  case,"  that  the  lien  of  said  deed  was 
prior  to  that  of  his  mortgage ;  such  stipula- 
tion not  being  conclusive  of  the  question  "as 
against  other  parties,  nor,  perhaps,  as 
against  the  plaintiff  himself,  in  any  other 
action  or  proceeding.    lb. 

197.  —  Where  there  was  no  provision  in 
the  mortgage  for  a  pro  rata  dividend,  it  was 
held  that  unpaid  coupons,  belonging  to  a 
class  in  which  a  part  of  the  coupons  had 
been  paid,  should  be  paid  before  any 
coupons  falling  due  at  a  later  period,  and 
before  the  principal  of  any  of  the  bonds; 
and  that  detaclied  coupons  in  the  hands  of 
others  than  the  holders  of  the  bonds  from 
■which  they  were  detached  should  be  paid 
before  such  bonds.  Stevens  v.  N.  Y.  and 
Oswego  Midland  R.  R.  Co.,  13  Blatchford 
(U.  S.  C.  C),  412.     1876. 

198.  —  It  is  not  error  to  order  the  pay- 
ment of  undisputed  claims,  having  an  un- 


doubted priority,  in  advance  of  the  adjust- 
ment of  the  rights  of  other  creditors,  whose 
claims  are  of  an  inferior  rank.  Band  v. 
Savannah  and  Charleston  R.  R.  Co.,  18  So. 
Car.,  467.     1880. 

199.  Proceedings.  Proceedings  in  fore- 
closure examined.  Miltenberger  v.  Logans- 
port  R'y  Co.,  12  Amer.  &  Eng.  R.  R.  Cases, 
464;  106  U.  S.,  386.     1883. 

209.  Railway  in  several  states.  Where  a 
railway  is  situated  in  several  states  the  fore- 
closure of  a  mortgage  may  be  made  in  one 
of  them.  Blackburn  v.  Selma,  Marion  and 
Memphis  R.  R.  Co.,  2  Flippin  (U.  8.  C.  C), 
525.     1879. 

201.  —  Where  part  of  a  railroad  is  in 
South  Carolina  and  part  in  another  state,  the 
court  should  order  a  sale  of  the  entire  road, 
so  much  thereof  as  lay  in  the  other  state 
being  sold  subject  to  the  liens  existing  in 
that  state.  Hand  v.  Savannah  and  CharUt- 
<o»iJ.  iJ.  Co.,  13  So.  Car.,  314.     1878. 

202.  —  A  mortgage  was  made  by  a  rail- 
way company  whose  road  ran  through  parts 
of  the  states  of  Delaware  and  Pennsylvania, 
of  all  its  property,  franchises,  etc.,  to 
trustees,  to  secure  the  payment  of  certain 
'bonds ;  default  was  made  in  payment  of  the 
interest,  and  as  the  trustees  declined  to  sell 
the  Delaware  franchises  and  the  Birdsboro 
extension  of  the  road,  the  plaintiff,  a  bond- 
holder, filed  a  bill  asking  for  a  decree  direct- 
ing the  mortgaged  premises  to  be  sold  as 
one  property.  Held,  that  the  court  had 
power  to  decree  relief,  notwithstanding  that 
part  of  the  railroad  was  in  the  state  of  Dela- 
ware. Randolph  v.  Wilmington  and  Beadr 
ing  R.  R.  Co.,  11  Philadelphia  (U.  8.  C.  C), 
503.     1876. 

203.  —  If  two  railroad  corporations,  cre- 
ated by  different  states,  join  in  making  a 
trust  deed  conveying  their  joint  property  to 
secure  bonds  issued  by  them  jointly,  and  suit 
is  brought  to  enforce  the  trust  in  the  district 
where  one  of  the  corporations  resides,  and  it 
is  served  with  process,  and  the  other  corpo- 
ration, being  a  non-resident  of  the  state  or 
district  where  the  suit  is  brought,  enters  its 
appearance,  and  flies  an  answer  jointly  with 
the  other,  both  will  be  bound  by  the  decree 
of  the  court.  Wilmer  v.  Atlanta  and  Bieh- 
mond  Air  Line  R'y  Co.,  3  Woods  (U.  8.  C. 
C),  447.     1875. 
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204.  _  The  N.  G.  and  W.  R.  Co.  was  in- 
corporated under  the  laws  o!E_  the  states  of 
Pennsylvania,  Ohio  and  New  York.  A 
mortgage  upon  the  Ohio  division  was  exe- 
cuted to  M.,  as  trustee,  and  another  and 
subsequent  mortgage  upon  all  the  property 
an  the  three  states  was  executed  to  T.  and  D. , 
as  trustees,  who  brought  suit  in  each  of  the 
three  states  to  foreclose  the  same.  An  agree- 
ment was  entered  into  between  M.  and  a 
majority  of  the  bondholders  undgr  the  Ohio 
mortgage  and  T.  and  D.  extending  the  time 
of  payment  of  the  Ohio  mortgage  for  three 
years,  and  changing  the  interest  during 
«uch  extended  term  from  currency  to  gold. 
This  agreement  was  not  to  take  effect  until 
confirmed  by  the  courts  in  each  of  the 
three  states.  It  has  been  confirmed  by  the 
■court  in  Ohio,  and  is  now  presented  to  this 
court  and  a  conflrraatory  order  asked  for 
upon  the  basis  of  the  Ohio  order,  which  ap- 
plication is  opposed  by  some  of  the  second 
mortgage  bondholders.  Held,  that  the 
agreement  itself  contemplates  a  distinct 
and  independent  approval  by  the  courts  of 
each  one  of  the  states  in  which  actions  are 
pending  tor  the  foreclosure  of  the  mortgage 
and  the  sale  of  the  company's  property.  A 
distinct  and  separate  approval  was  what  was 
in  terms  required,  according  to  the  conclu- 
sions reached  as  to  the  .propriety  of  the 
agreement  by  the  courts  respectively  of 
these  different  states ;  and  that  rendered  an 
examination  of  the  facta,  upon  which  the 
application  has  been  made,  necessary  for  the 
purpose  of  determining  whether  such  ap- 
proval ought  to  be  given.  Taylor  v.  At- 
lantic and  Oreat  Western  R'y  Co.,  55  How- 
ard's Practice  (N.  Y.).  375.     1877. 

205.  —  A  receiver  was  appointed  under 
the  petition  for  foreclosure  in  the  state  of 
New  York.  Held,  that  the  courts  of  New 
York  could  not  delegate  the  control  of  the 
receiver  to  the  courts  of  Ohio.  Taylor  v. 
Atlantk  and  Oreat  Western  R.  R.  Co.,  57 
Howard's  Practice  (N.  Y.),  9.     1878. 

206.  —  For  foreclosure  in  case  of  a  mort- 
gage in  several  states,  and  the  questions  of 
practice  arising  thereunder,  see  Taylor  v. 
Atlantic  and  Oreat  Western  R.  R.  Co.,  55 
Howard's  Practice  (N.  Y.),  375,  1877;  57  ib., 
9.  187S;  57  ib.,  26,  1873;  U.  S.  Rolling  Stock 
Co.,  In  re,  .55  ib.,  286,  1878;  57  ib.,   16,  1878. 


207.  Beor^anization.  A  plan  for  the  re- 
organization of  an  insolvent  railway  com- 
pany, which,  among  other  things,  provides 
that  the  holders  of  unsecured  indebtedness 
shall  receive  second  preferred  income  bonds 
of  the  new  company  at  par  to  the  full 
amount  of  their  respective  debts  and  inter- 
est, and  also  provides  that  the  stockholders 
of  the  old  company  shall  receive  stock  of  the 
new  corupany  in  exchange  at  a  certain 
ratio,  is  not  fraudulent  and  void  as  to  the 
holders  of  the  unsecured  indebtedness. 
Hancock  v.  Toledo,  Peoria  and  Warsaw  R. 
R.  Co.,  11  Bissell  (U.  S.  C.  C),  148.  1882. 
Reorganization  contract  construed.  Child 
V.  New  York  and  New  England  R.  R. 
Co.,  129  Mass.,  170,  1880;  2  Amer.  &  Eng. 
E.  R.  Cases,  339;  Hancock  v.  Toledo,  Peoria 
and  Warsaw  R.  R.  Co.,  9  Federal  Reporter, 
738.     1882. 

208.  —  Plaintiff's  complaint  alleged  in 
substance  that  the  property  and  franchises 
of  the  T.  W.  and  W.  R.  E.  Co.,  of  which  he 
was  a  stockholder,  wer'e  sold  under  a  decree 
of  foreclosure  and  were  bid  off  by  a  commit- 
tee of  the  holders  of  the  bonds  secured  by 
the  mortgage;  that  a  portion  of  the  stock- 
holders disputed  the  validity  of  the  sale,  and 
a  litigation  arose  which  resulted  in  an  ar- 
rangement under  which  said  stockholders 
withdrew  all  opposition  and  were  accorded 
by  the  puichasers  of  the  road  the  right  to 
take  stock  in  a  new  company  to  be  organ- 
ized, upon  certain  terms  specified,  among 
others,  that  the  option  so  to  do  must  be 
made  within  thirty  days,  otherwise  all  rights 
should  be  forfeited ;  that  in  pursuance  of 
this  arrangement,  defendant,  the  W.  R.  Co., 
was  organized  and  is  operating  the  road,  and 
possesses  the  rights  and  property  of  the  old 
company  and  has  issued  stock  under  the 
agreement ;  that  plaintiff  had  no  knowledge 
or  notice  of  this  agreement  until  after  the 
expiration  of  the  thirty  days;  that  when 
notified  he  tendered  perf  oi'mance  on  his  part 
and  demanded  his  proportionate  share  of  the 
new  stock,  which  was  refused.  The  other 
defendants  were  the  purchasing  committee, 
who  were  kuthorized  to  carry  out  the  said 
agreement.  Plaintiff  asked  damages  for  the 
refusal.  Held,  that  a  demurrer  to  the 
complaint  was  properly  sustained.  If  the 
foreclosure    sale  was    valid,   the  plaintifi> 
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legal  rights  were  cut  off ;  if  invalid,  his  right 
to  attack  it  was  not  impaired  by  the  agree- 
ment unless  he  elected  to  come  in  and  ratify 
it,  in- which  case  he  could  not  vary  its  terms. 
Thornton  v,  Wabash  Ry  Co.,  81  N.  Y.,  463. 
1880. 

209.  —  The  .right  of  a  stockholder  in  a 
railroad  company  to  demand  an  exchange 
of  stock,  pursuant  to  a  plan  for  reorganiza- 
tion after  foreclosure  of  the  road,  is  not 
forfeited  by  failure  to  pay  the  assessment 
pursuant  to  a  notice  published  in  the  news- 
papers, which  is  not  brought  home  to  his 
knowledge,  where  the  stock  of  the  new  com- 
pany to  wliich  he  would  otherwise  be  en- 
titled has  not  been  sold  or  disposed  of.  In 
such  case  notices  published  in  New  York  are 
admissible  in  evidence,  but  those  published 
in  a  foreign  country  are  not.  Vatable  v.  N. 
Y.,  Lake  Erie  and  Western  B.  R.  Co.,  11 
Abbott'sNewOases(N.  Y.),  133.  1883.  See, 
also.  Same  v.  Same,  9  lb.,  371.    1881. 

2ltf.  —  Certain  persons  projected  the  for- 
mation of  a  new  railway  company,  founded 
on  a  foreclosure  sale  of  a  company  already 
existing,  and  published  a  scheme  of  reorgan- 
ization, and  it  directed  the  holders  of  first 
mortgage  bonds,  who  wished  to  join  in  such 
reorganization,  to  deposit  their  bonds  with 
the  Central  Trust  Co.  of  New  York,  and  ap- 
pointed a  permanent  committee,  having  a 
president  and  secretary,  with  a  place  of  busi- 
ness in  New  York  city.  A  bondholder  pre- 
sented his  bond  to  the  Central  Trust  Co., 
but,  on  account  of  some  irregularity  in  it, 
was  referred  to  the  committee  above  re- 
ferred to.  Tbe  president  and  secretary  ac- 
cepted the  bond.  Held,  that  such  acceptance 
bound  the  new  company,  the  committee  hav- 
ing been  held  out  to  the  public  as  its  general 
agent  in  the  business  of  organizing  the  new 
company.  Midland  R.  R.  Co.  of  New  Jersey 
V.  Hitchcock,  37  N.  J.  Eq.,  549.     1883. 

211,  —  The  provisions  of  the  Railroad 
Acts  (§  1,  ch.  282,  Laws  1854;  §  1,  ch.  469, 
Laws  of  1873 ;  §  1,  ch.  710,  Laws  of  1873) 
authorizing  the  purchasers  on  foreclosure 
sale  of  the  property  and  franchises  of  a 
railroad  company,  to  organize  a  new  corpora- 
tion for  the  purposes  of  the  transfer,  do  not 
prevent  a  sale  or  transfer  by  such  a  pur- 
chaser to  a  company  already  existing,  and 
capable  of  holding  the  property  and  exercis- 


ing the  franchises;  the  authority  so  given 
was  intended  to  meet  a  case  where  there  is 
no  such  existing  corporation.  People  v. 
Brooklyn,  Flaibush  and  Coney  Island  R'y 
Co.,  89  N.  Y.,  75,  1883;  9  Amer.  &  Eng.  R.  R. 
Cases,  454. 

212.  Rights  of  mortgage  creditors.  Per- 
sons belonging  to  a  class  represented  in  the 
suit,  such  as  mortgage  creditors  represented 
by  the  trustees  of  the  mortgage,  are  regarded 
as  quasi  parties,  and  may  be  heard  on  peti- 
tion or  motion.  Anderson  v.  Jacksonville, 
etc.,  R.  R.  Co.,  3  Woods  (U.  S.  C.  C),  628. 
1873. 

213.  Eight  of  way  of  railroad ;  town  lot. 
The  judgment  of  foreclosure,  where  the 
mortgage  is  paramount  to  the  right  of  way, 
should  direct  the  sale  of  the  property,  sub- 
ject to  the  right  of  way,  or,  that  being  insuf- 
ficient to  pay  the  mortgage  debt,  then  the 
sale  of  such  right  of  way,  either  with  the 
lot  or  independent  of  it,  as  shall  be  most 
advantageous.  Severin  v.  B.,  C.  R.  and  M. 
iJ'2/ao.,  38Ia.,463.     1874. 

214.  Set-off.  The  Wallkill  Valley  R'y  Co. 
having  made  default  in  the  payment  of  the 
interest  on  the  mortgage  bonds  issued  by  it, 
the  plaintiffs,  the  trustees  under  the  mort- 
gage, in  pursuance  of  the  terms  thereof, 
entered  into  possession  of  the  road  in  May, 
1873.  and  received  the  rents  and  tolls  for  the 
benefit  of  the  bondholders.  Subsequently 
the  mortgage  was  foreclosed  and  the  road 
sold  to  the  plaintiffs.  An  action  was  brought 
to  recover  money  due  to  the  road  for  trans- 
porting the  mails  for  the  halt  year  ending 
December  31,  1873,  received  by  the  defend- 
ant, who  had  acted  as  agent  for  the  road  in 
collecting  -  such  money  from  the  treasury 
department,  and  which  he  refused  to  pay 
over,  he  claiming  to  be  entitled  to  set  off 
against  this  amount  a  note  given  by  the 
company  to  him  in  October,  1873,  due  one 
year  after  date.  Held,  that,  as  the  plaintiff's 
right  to  receive  the  earnings  of  the  road 
became  absolute  in  May,  1873,  at  which  time 
defendant's  note  had  not  yet  become  due, 
no  set-off  thereof  could  be  made  in  this  ac- 
tion. Murray  v.  Deyo,  10  Hun  (N.  Y.),  3. 
1877. 

215.  Sinking  fund.  Provision  for  the 
payment  of  bonds  secured  by  a  mortgage  on 
defendant's  railway  was  made  by  agreement 
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that  the  defendant  should  deposit  a  fixed 
amount  of  money  annually,  as  a  sinking 
fund,  with  the  complainant  as  trustee,  and 
the  bonds  themselves  prescribed  that  the 
sinking  fund  should  be  invested  in  certain 
other  specified  bonds  of  the  defendant. 
Hdd,  that  the  court  would  not,  in  the  ab- 
sence of  the  bondholders,  direct  the  trustee 
to  invest  the  sinking  fund  in  other  bonds  of 
the  defendant  than  those  specified  as  secured 
by  the  same  mortgage,  but  bearing  a ,  lower 
rate  of  interest,  merely  because  the  bonds 
required  by  the  terms  of  the  trust  could 
only  be  purchased  at  a  premium.  Fidelity 
Insurance,  Trust  and  Safe  Deposit  Co.  v. 
United  New  Jersey  R.  B.  and  Canal  Co.,  12 
Amer.  &  Bag.  E.  R.  Cases,  404;  36  N.  J.  Eq., 
405.    1883. 

216.  State  and  federal  courts.  Where 
the  supreme  court  of  the  state  has  declared  a 
foreclosure  of  a  mortgage  to  be  bona  fide, 
such  decision  is  obligatory  upon  the  federal 
courts.  Sullivan  v.  Portland  and  Kennebec 
B.  R.  Co.,  4  Clifford  (U.  S.  C.  C).  212.    1874. 

217.  —  A  trustee  of  a  first  mortgage  upon 
a  portion  of  a  railroad  cannot  jjlead  the 
pendency  of  suit  by  him  for  foreclosure  in 
the  United  States  court  in  bar  of  a  fore- 
closure suit  in  a  state  court  against  him  and 
others,  by  trustees  of  a  subsequent  mort- 
gage, covering  the  entire  property  of  the 
companyj  including  that  mortgaged  to  him, 
especially  when,  on  account  of  their  citizen- 
ship, his  bill  in  the  United  States  court  was 
dismissed  as  to  the  complainants  in  the  state 
court.  Meyer  v.  Johnston,  53  Ala.,  237, 
1875;  9  Amer.  R'y  Rep.,  454. 

218.  —  The  rule  that  of  two  courts  of 
concurrent  jurisdiction,  the  one  first  giving 
jurisdiction  over  the  parties  and  subject 
matter  of  a  suit  retains  it  to  the  exclusion 
of  the  other,  applies  only  where  suits 
brought  in  the  two  courts  involve  the  same 
parties  and  the  same  subject  matter.  Bos- 
ton and  Providence  P.  P.  Corp.  v.  New  York 
and  New  England  P.  P.  Co.,  12  R.  I.,  220. 
1878. 

219.  —  Where  a  suit  for  foreclosure  was 
pending  in  the  state  courts,  but  the  parties 
were  not  identical,  and  the  same  relief  was 
not  asked  in  both  cases,  it  was  held  that  the 
suit  in  the  state  court  would  not  prevent 
the  prosecution  of  an  action  in  the  federal 


courts  for  foreclosure  of  the  same  mortgage. 
Brooks  V.  Vermont  Central  P.  P.  Co.,  14 
Blatchford  (U.  S.  C.  C),  463.     1878. 

220.  —  Where  a  receiver  has  been  ap- 
pointed by  the  state  cburt  the  federal  court 
will  proceed  with  the  cause,  but  will  not  in- 
terfere witli  the  possession  of  the  receiver  of 
the  state  court.  Mercantile  Trust  Co.  v.  La- 
moille Valley  P.  P.  Co.,  16  Blatchford  (IT.  S. 
C.  C),  324.     1879. 

221.  —  A  creditor  who  is  not  a  party  to  a 
general  creditor's  bill  may  sue  upon  his 
mortgage  lien  in  the  federal  court,  notwith- 
standing the  pendency  of  such  bill  in  the 
state  courts.  Parsons  v.  Greenville  and 
Columbia  P.  P.  Co.,  1  Hughes  (U.  S.  C.  C), 
279. 

222.  Stockliolders.  Where  the  stockhold- 
ers, having  full  knowledge  of  all  the  facts 
and  an  opportunity  to  move  in  the  original 
suit  before  decree,  or  to  file  a  bill  immedi- 
ately upon  the  rendition  of  the  deci-ee,  failed 
to  do  either  for  a  period  of  four  years,  and 
in  the  meantime  the  decree  had  been  fully 
executed,  the  property  sold  thereunder  to  a 
new  company  and.  the  sale  confirmed,  and 
the  stock  and  bonds  of  the  new  company 
gone  into  the  market,  it  is  too  late  for  them 
to  obtain  relief  from  a  decree  alleged  to  have 
been  obtained  by  fraud.  Pacific  P.  P.  Co.  v. 
Missouri  Pacific  P'y  Co.,  12  Federal  Reporter, 
641 ;  2  McCrary  (U.  S.  C.  C),  227.     1881. 

223.  —  Upon  the  question  of  notice  there 
is  no  distinction  between  the  corporation  and 
its  officers  or  stockholders ;  so,  if  stockhold- 
ers were  advised  of  the  foreclosure  suit,  and 
of  the  facts  charged  as  constituting  fraud  in 
the  execution  of  the  bonds  and  mortgages 
sued  on  in  the  original  suit,  and  had  an  op- 
portunity 'to  intervene  and  defend,  and  did 
not  do  so,  the  corporation  is  concluded  by 
their  laches.     lb. 

224.  —  A  stockholder  of  a  defunct  cor- 
poration has  such  an  interest  as  entitles  him 
to  defend  a  suit  brought  to  foreclose  a  mort- 
gage alleged  to  have  been  executed  by  the 
corporation  in  its  life-time.  So  has  one  who 
has  acquired  an  independent  title  to  part  of 
the  lands  embraced  in  the  mortgage.  Chou- 
teau v.  Allen,  70  Mo.,  290.     1879. 

225.  Unpaid  land  damages.  A  railway 
company,  being  unable  to  agree  with  a  land 
owner  for  a  right  of  way,  gave  a  bond  and 
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took  possession  for  railway  purposes.  Sub- 
sequently the  railway  and  property  wete 
sold  under  foreclosure  of  a  mortgage.  Held, 
in  a  proceeding  by  xcire  facias  against  the 
purchasers  to  compel  the  payment  of  land 
damages,  that  the  purchaser  took  a  clear 
title,  and  that  the  owner  of  the  land  was 
thrown  back  upon  the  bond  for  his  'said 
damages.  Fries  v.  Southern  Pennsylvania 
R.  R.,  etc.,  Co.,  85  Pa.  St.,  73, 1877;  18  Amer. 
E'y  Rep.,  375. 

226.  —  A  railway  company  took  a  tract  of 
land  under  the  right  of  eminent  domain. 
Subsequently  it  mortgaged  its  property  to 
trustees  to  secure  bonds  to  a  certain  amount, 
which  stated  that  "the  mortgage  was  the 
first  and  only  lien  on  the  property  and  fran- 
chises of  the  company  when  the  existing 
mortgage  debt  is  retired."  The  making  of 
this  mortgage  was  ratified  by  the  legislature. 
The  mortgage  was  afterwards  foreclosed, 
and  the  bondholders  formed  a  new  corpora- 
tion ;  and  their  acts  were  confirmed  by  the 
legislature,  and  the  new  company  was  vested 
with  all  the  franchises,  powers  and  privi- 
leges of  the  old  company,  and  made  subject 
to  all  the  restrictions,  duties  and  liabilities 
set  forth  in  the  general  law  relating  to  rail- 
way companies,  then  or  thereafter  in  force. 
Held,  that  the  new  company  might  properly 
be  made  a  party  respondent,  to  a  petition  for 
damages,  originally  filed  by  the  person  whose 
land  had  been  taken  against  the  old  corpora- 
tion, and  might  be  restrained  from  using  or 
occupying  the  land,  unless  the  damages  were 
paid  or  secured  to  the  land  owner.  Drury 
V.  Midland  R.  R.  Co.,  137  Mass.,  571.     1879. 


XI.  Sales. 

227.  Charter.  Act  96  of  1859  permits  the 
purchasers  on  a  foreclosure  sale  of  the  prop- 
erty of  a  railway  company  to  exercise  the 
charter  powers  of  the  corporation  on  certain 
conditions,  and  frees  them  from  liability  for 
any  debts  embraced  in  the  foreclosure. 
Cook  V.  Detroit,  Orand' Haven  and  Milwau- 
kee Ry  Co,,  43  Mich.,  349,  1880;  9  Amer.  & 
Eng.  R.  R.  Cases,  443. 

228.  Combination  of  bidders.  A  com- 
bination of  bidders  held  not  to  be  inequitable 
under  the  facts  of  the  case.   Walker  v.  Mont- 


clair  and  Chreenwood  Lake  JSy  Co.,  30  N.  J. 
Eq.,  §35.     1879. 

229.  Combination  of  creditors.  The  cred- 
itors of  a  mortgagor  may  fairly  combine  to 
purchase  the  property  of  the  debtor  at  mort- 
gage sale,  and  other  creditors  are  mot,  by  such 
combination,  deprived  of  the  right  to  bid  at 
such  sale.  Kropholler  v.  St.  Paul,  Minne- 
apolis and  Manitoba  R'y  Co.,  3  Federal  Re- 
porter, 803;  1  McCrary  (U.  8.  C.  C),  399. 
1880. 

230.  Costs.  Where  a  decree  of  foreclosure 
of  a  mortgage  upon  a  railroad  had  been  ob- 
tained by  the  mortgage  bondholders  and  a 
sale  of  the  road  had  taken  place  thereunder, 
at  which  a  certain  corporation  not  a  party  to 
the  foreclosure  was  the  bidder,  and  the  trans- 
fer of  its  bid  to  the  trustees  of  the  bond- 
holders was  subsequently  approved  by  the 
court  rendering  the  decree,  it  was  held  that 
the  officer's  fees  for  the  sale  should  be  the 
same  as  if  the  execution  plaintiffs  had  been 
the  immediate  purchasers.  Oilman  v.  Des 
Moines  Valley  R.  R.  Co.,  43  la.,  495.    1876. 

231.  Deed  of  trust;  sale  on  notice.  A 
sale  on  notice,  under  the  provisions  of  a 
trust  deed,  is  effectual  to  divest  the  title  of 
a  railway  company  without  foreclosure  in 
the  courts.  Brunswick  and  Albany  R.  B. 
Co.  V.  Hughes,  53  Ga.,  557,  1874;  7  Amer.  R'y 
Rep.,  137. 

232.  Earnest  money.  Upon  the  sale  of  a 
railway,  it  is  customary  and  reasonable  to 
require  cash  sutficient  to  pay  costs  and  other 
claims  demanding  immediate  payment.  But 
the  officer  conducting  the  sale  should  not 
be  authorized  to  exact  a  cash  advance  pi'e- 
vious  to  the  close  of  the  biddings.  Hand  v. 
Savannah  and  Charleston  R.  R.  Co.,  13  So. 
Car.,  467;  13  Amer.  &  Eng.  R.  R.  Cases,  488. 
1881. 

233.  Execution,  A  railway  may  be  levied 
upon  and  sold  under  execution  on  a  judg- 
ment in  favor  of  a  mortgage  creditor.  Re- 
versing County  of  Drummond  v.  South  East- 
ern R'y  Co.,  33  Lower  Canada,  Jurist,  25, 
1878;  Same  v.  Same,  34  ib.,  376,  1879. 

234.  Fraud.  Where  the  local  managers 
and  officers  of  an  embarrassed  railway  com- 
pany holding  a  small  portion  of  its  bonds,  of 
which  a  much  greater  portion  was  held  by 
non-residents,  got  an  order  of  sale  under  a 
mortgage,   and  proceeded  in  a   hasty  and 
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rather  secret  way  to  sell  it,  and  to  buy  it  at 
a  price  much  below  its  value,  for  themselves, 
the  conditions  of  sale  being  made  such  as  to 
render  it  difficult  for  persons  generally  to 
purchase,  and  the  whole  proceeding  of  sale 
being  attended  also  with  evidences  of  gross 
disregard  of  the  interests  of  the  bondholders 
generally,  and  of  course  of  the  stockholders, 
Md,  that  the  sale  should  be  set  aside.  Jack- 
smv.  iMdeling,  31  Wallace  (U.  S.),  616, 1874; 
6  Amer.  R'y  Rep.,  457. 

235.  —  Where  a  sale  is  set  aside  for  fraud, 
the  purchasers,  under  the  Civil  Code  of  Lou- 
isiana, are  entitled  to  compensation  for  re- 
pairs. Jaekson  v.  Ludeling,  99  U.  S.,  513. 
1878. 

236.  —  The  second  mortgage  riot  covering 
certain  portions  of  the  property  of  the  North 
Missouri  R.  R.  Co., .the  Illinois,  Missouri  and 
Kansas  association,  for  the  express  purpose 
of  acquiring  those  portions,  bought  up  the 
greater  part  of  the  floating  debt  of  the  com- 
pany at  a  discount,  caused  judgments  to  be 
obtained  against  the  company  on  these 
claims  at  their  face  talue,  in  the  name  of 
individual  mejnbers  of  the  association,  had 
the  road  with  all  it's  property  again  sold 
under  these  judgments,  and  became  the 
purcliaser.  The  directors  of  the  North  Mis- 
souri R.  R.  Co.  were  at  the  time  members  of 
this  association,  but  they  were  also  creditors 
of  the  company  to  a  very  large  amount,  and 
were  liable  on  its  obligations  as  indorsers, 
and  other  members  of  the  association  w^ere 
also  creditors  to  a  large  amount.  Held,  that 
none  of  these  circumstances  rendered  the 
sale  per  se  fraudulent,  and  void.  The  judg- 
ment for  the  face  value  of  the  claims  may 
have  been  excessive  and  improper,  but  be- 
fore there  could.be  a  divestiture  of  the  title 
acquired  under  the  sale,  equity  would,  at 
the  very  least,  require  the  plaintiffs  to  repay 
the  amount  actually  expended  in  purchasing 
them.  Kitchen  v.  St.  Louis,  Kansas  City 
and  Northern  R'y  Co.,  69  Mo.,  324.     1878. 

237.  -  The  Northen  Missouri  R.  R.  Co. 
being  heavily  indebted  and  unable  to  nego- 
tiate a  sale  of  its  bonds,  an  association  was 
formed,  the  object  of  which,  as  expressed  in 
Its  articles,  was  the  purchase  of  the  bonds, 
and  ultimately,  if  found  profitable  to  do  so, 
the  purchase  of  the  road  itself,  provided  the 
association  could  obtain  control  of  the  com- 


pany. The  bonds  were  subsequently  pur- 
chased of  the  company,  and  the  association 
was  allowed  to  name  a  majority  of  the  di- 
rectors. This  transaction  being  assailed  as 
fraudulent,  because  the  control  of  the  com- 
pany was  surrendered  to  the  association,  and 
because  the  association  looked  to  the  ulti- 
mate acquisition  of  the  road,  held,  that 
these  facts  did  not  establish  fraud.  The 
control  of  the  directory  was  nothing  more 
than  a  projier  security  for  the  due  applica- 
tion of  the  money  advanced  on  the  bonds. 
16. 

238.  —  The  law  does  not  prohibit  the 
creditors  of  a  corporation  from  combining 
for  the  pui'pose  of  protecting  themselves,  by 
purchasing  its  property  when  legally  brought 
to  sale,  provided  it  is  no  part  of  the  agree- 
ment to  pi-event  competition  at  the  sale  or  to 
use  any  unfair  advantage.     lb. 

239.  Jurisdiction.  Wliere  a  judicial  sale 
of  a  railway  was  made  by  the  Fayette  cir- 
cuit court,  and  the  supervision  of  the  prop- 
erty sold  was  retained  by  that  court  for  the 
purpose  of  canying  out  tlie  terms  of  sale, 
the  Kenton  circuit  court  has  jurisdiction  in 
an  original  action  to  charge  the  purchaser 
as  a  trustee  for  the  corporation.  Neither 
court  will  be  required  to  subordinate  itself 
to  the  other.  Covington  and  Lexington  M, 
B.  Co.  V.  Bowler,  9  Bush  (Ky.),  468.     1873. 

2-10.  Payment  in  bonds.  If  bondholders 
secured  by  a  mortgage  on  a  railroad  pur- 
chase the  entire  property  at  a  foreclosure 
sale,  they  have  an  equitable  right,  after  satis- 
fying the  costs  and  charges  of  the  litigation 
and  trust,  to  pay  the  residue  of  tlieir  bid  in. 
bonds,  so  far  as  to  cover  their  own  propor- 
tion of  such  residue.  Duncan  v.  Mobile  and 
Ohio  R.  B.  Co.,  3  Woods  (U.  S.  C.  C),  597. 
1879. 

241.  Postponement  of  sale.  The  fact 
that  a  raih'oad  Ipegins,  after  a  period  of 
financial  adversity,  to  show  a  prosperous, 
state  of  earnings,  indicating  that  in  a  few- 
years  it  will  be  able  to  pay  off  an  ac- 
cumulation of  overdue  and  unpaid  interest, 
does  not  furnish  ground  for  a  postponement 
of  its  sale  in  foreclosure ;—  especially  if  the 
company  owning  the  railroad  offers  no  guar- 
anty that  such  prosperity  will  continue. 
But  a  court  of  equity  will  take  the  responsi- 
bility of  delaying  a  sale  to  await  a  better 
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condition  of  financial  prosperity  than  exists 
at  the  time  of  the  decree.  Duncan  v.  At- 
lantio,  Miss,  and  Ohio  H.  B.  Co.,  4  Hughes 
(U.  S.  C.  C),  135.     1882. 

242.  Proceedings  to  set  aside  sole.  Ap- 
plication to  set  aside  a  master's  sale  refused, 
no  improper  control  of  complainant's  solic- 
itor over  the  adjournments,  nor  any  surprise 
upon  the  petitioner,  appearing ;  nor  that  any 
greater  price  could  be  obtained  upon  a  re- 
sale, or  that  a  resale  could  in  any  way  bene- 
fit the  petitioner.  Hewitt  v.  Montclair  B'y 
Co.,  25  N.  J.  Eq.,  892.     1874 

243.  —  In  order  to  set  aside  a  master's 
sale  in  foreclosure  proceedings  on  account  of 
the  inadequacy  of  the  bid,  it  is  not  sufficient 
to  show  that  the  property  has  not  realized 
its  full  value ;  the  'price  must  be  so  inade- 
quate as  to  show  that  it  is  not  the  result  of 

I  fair  dealing  and  an  honest  purchase.  Turner 
V.  Indianapolis,  Bloomington  and  Western 
R'y  Co.,  8  Bissell  (U.  S.  C.  C),  380.     1878. 

244.  —  Where  this  court  modified  a  de- 
cree of  foreclosure,  giving  the  mortgagor 
the  right  to  have  an  account  taken  against 
the  party  in  possession  of  the  road  up  to  the 
date  of  the  master's  deed,  or  up  to  the  time 
of  the  rendition  of  a  new  decree  in  case  the 
sale  was  set  aside,  and  giving  the  mortgagor 
leave  to  move  the  court  below  to  vacate  the 
sale,  and  the  mortgagor  came  into  court  and 
requested  it  not  to  set  aside  the  sale,  but  to 
have  an  account  stated  up  to  the  time  the 
master  made  the  deed,  it  was  held  that  this 
action  was  a  waiver  of  tlie  right  to  after- 
wards insist  upon  a  motion  to  vacate  the 
sale.  Racine  and  Mississippi  B.  B.  Co.  v.  ■ 
Farmers'  Loan  and  Trust  Co.,  86  111.,  187. 
1877. 

245.  —  Where  a  bill  for  relief  was  brought 
fourteen  years  after  the  making  of  a  rail- 
road mortgage,  ten  years  after  the  com- 
mencement of  bankruptcy  proceedings 
against  the  railroad  corporation,  nine  years 
after  the  entry  of  the  decree  of  foreclosure 
of  the  railroad  mortgage,  and  seven  years 
after  the  decree  of  foreclosure  became  abso- 
lute, and  the  road  was  conveyed  to  the  new 
corporation  by  trustees  lawfully  appointed, 
and  during  all  this  time  the  records  of  the 
courts,  upon  which  appear  all  the  proceed- 
ings by  which  the  alleged  fraud  is  claimed 
to  have  been  consummated,  have  been  open 


to  inspection  and  examination,  and  whaj; 
has  been  done  might  have  been  known  to 
plaintiff  if  he  had  made  inquiry,  a  court  of 
equity  will  not  grant  relief.  Oraham  v. 
Boston,  Hartford  and  Erie  B.  B,  Co.,  14 
Federal  Eeporter,  753.    1883.  ' 

246.  Proceeds  of  sale.  The  city  of  Lo- 
gansport  issued  its  bonds  to  aid  the  L.,  C, 
and  S.  W.  E'y.  The  contract  between  the 
parties  required  the  railway  to  be  finished  to 
the  city,  and  in  case  of  failure  the  company 
was  bound  to  pay  $40,000  penalty  as  liqui- 
dated damages.  The  road  was  not  finished 
and  passed  into  the  hands  of  a  receiver. 
The  city  issued  its  bonds  as  agreed.  Upon 
the  sale  of  the  railway,  the  city  applied  for 
the  payment  of  the  penalty  out  of  the  pro- 
ceeds of  the  sale.  Held,  that  the  proceeds 
could  not  be  so  applied.  Farmers'  Loan  and 
Trust  Co.  V.  Logansport,  Crawfordsville  and 
South  Western  B'y  Co.,  4  Federal  Eeporter, 
184.  ,  1880. 

247.  Purchase  by  president  of  the  com- 
pany. Where  the  property  of  a  railroad 
company  is  sold  under  a  decree  of  fore- 
closure, at  which  all  persons  are  authorized 
to  bid,  the  fact  that  it  is  purchased  by  the 
president  of  the  company  in  his  individual 
right  will  not  in  itself  raise  a  trust  relation 
between  him  and  a  holder  of  the  bonds  of 
the  company  which  will  entitle  the  latter  to 
treat  him  as  a  trustee  of  the  property  so 
purchased.  Credit  Co.  v.  Arkansas  Central 
iJ'2/ Co.,  15 Federal  Eeporter,  48.  1882.  See, 
also,  Covington  and  Lexington  B.  B.  Co,  v. 
Bowler,  9  Bush  (Ky.),  468.     1873. 

248.  Purchase  by  solicitor.  The  pur- 
chase by  the  solicitor  of  a  railroad  company 
of  its  property  at  a  judicial  sale,  made  pur- 
suant to  a  decree  in  a  foreclosure  suit,  is  not 
of  itself  necessarily  invalid.  It  will,  how- 
ever, he  closely  scrutinized,  but,  until  im- 
peached, must  stand.  Paoiflo  Bailroad  Co. 
V.  Ketchum,  101  U.  S.,  289.     1879. 

249.  Purchase  by  trustee.  The  trustees 
who  made  a  sale  under  a  mortgage  were 
themselves  members  of  the  association 
which  made  the  purchase,  their  interest 
amounting  to  one  thirty-fourth  part  of  the 
whole  capital  of  the  association.  Held,  that 
this  fact  did  not  render  the  sale  void,  but  it 
gave  the  company  the  right  to  redeem,  pro- 
vided the  right  was  exercised  within  a  rea- 
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sonable  time  and  before  the  intervention  of 
new  equities.  Kitchen  v.  St.  Louis,  Kansas 
City  and  Northern  R'y  Go.,  69  Mo.,  224.  1878. 
250.  _  In  the  mortgage  of  a  railroad  it 
was  covenanted  and  agreed  by  all  the  parties 
thereto,  that,  in  case  of  a  foreclosure  sale  of 
the  mortgaged  property  under  a  decree,  the 
trustee  named  in  the  mortgage  should,  on 
the  written  request  of  the  holders  of  a  ma- 
jority of  the  then  outstanding  bonds  thereby 
secured,  purcJiase  the  property  at  such  sale 
for  the  use  and  benefit  of  the  holders  of  such 
bonds,  and  that  the  right  and  title  thereto 
should  vest  in  him,  no  holder  to  have  any 
claim  to  the  proceeds  except  his  pro  rata 
share  thereof,  as  represented  in  a  new  com- 
pany or  corporation,  to  be  formed  for  their 
use  and  benefit ;  and  that  the  trustee  might 
take  such  lawful  measures  to  organize  a  new 
company  for  their  benefit,  upon  such  terms, 
conditions  and  limitations  as  the  holders  of  a 
majority  of  the  bonds  should  in  writing  re- 
quest or  direct,  and  he  should  thereupon 
reconvey  the  premises  so  purchased  to  such 
new  company.  On  default  of  payment  a 
suit  was  brought  by  the  trustee  against  the 
mortgagor  and  subsequent  mortgagees,  pray- 
ing for  a  foreclosure  of  the  first  mortgage 
and  for  general  relief.  Held,  that  such  an 
agreement  inures  equally  to  the  benefit  of 
such  bondholders,  and  that  each  holds  his 
interest  subject  to  the  controlling  power 
given  to  the  majority  of  them.  Sage  v.  Cen- 
tral B.  B.  Co.,  99  U.  S.,  334.     1878. 

351.  Purchaser's  liability.  A  common 
law  action  for  the  debt  of  a  railway  com- 
pany cannot  be  maintained  against  those 
who  have  obtained  control  of  its  franchises 
by  a  purchase  of  its  track  and  appurtenances 
on  foreclosure  of  a  mortgage  securing  other 
indebtedness.  Cook  v.  Detroit,  Orand  Raven 
awl  MUwaukee  R'y  Co.,  43  Mich.,  349,  1880; 
9  Amer.  &  Eng.  R.  R.  Cases,  443. 

252.  —  A  railroad  having  been  sold  by 
order  of  court  to  pay  the  debts  of  the  corpo- 
ration, the  purchaser  is  not  responsible  for 
injuries  done  by  the  railroad  to  adjoining 
lands  before  the  sale.  Hammond  v.  Port 
Royal  and  Augusta  RR.  Co.)  15  So.  Car.,  10, 
1880;  11  Amer.  &  Eng.  R.  E.  Cases,  352. 

-53.  —  A.  and  B.,  two  railway  companies, 
entered  into  an  agreement  under  seal,  by 
which  B.  was  admitted  to  the  permanent 
Vol.  11  —  58 


use,  jointly  with  A.,  of  a  portion  of  the> 
track  owned  by  A.,  on  certain  expressed 
terms.  The  portion  of  the  track  subject  to 
the  contract  was  used .  by  A.  and  B.  jointly 
for  some  time,  until  B.,  becoming  insolvent, 
its  franchise,,  together  with  its  line  of  road 
and  all  its  tangible  property,  was  sold  and 
purchased  by  C,  another  and  distinct  com- 
pany, and  thereupon  C.  for  some  time  used 
the  said  portion  of  A.'s  track,  but  after- 
wards abandoned  its  use.  Held,  that  C.  had 
become  liable  to  A.  to  perform  obligations 
which  the  terms  of  the  contract  imposed 
upon  B.  South  Carolina  R.  R.  Co.  v.  Wil- 
mington, Columbiii  and  Augusta  R.  R.  Co.,  7 
So.  Car.,  410.     1875. 

254.  —  C.  became  the  purchaser  under  a 
decree  to  foreclose  certain  mortgages,  some 
of  which  bore  date  before  the  contract  be- , 
tween  A.  and  B.  Held,  that  this  did  not 
discharge  C.  from  its  obligations  under  the 
contract.     lb. 

255.  —  A  railway  company  organized 
under  the  provisions  of  §  1830,  R.  S.,  with 
power  to  pui'chase  the  franchises  and  prop- 
erty of  an  older  company,  previously  sold 
under  a  mortgage,  as  well  as  to  construct 
and  operate  other  lines,  is  not,  by  virtue  of 
such  purchase,  an  assignee  of  the  older  com- 
pany so.  as  to  be  bound  by  any  of  its  con- 
tracts except  such  as  are  a  lien  upon  or  oth- 
erwise bind  the  property  and  franchises  thus 
purchased.  City  of  Menasha  v.  MUtvaukee 
and  Northern  R.  R.  Co.,  53  Wis.,  414,  1881 ; 
5  Amer.  &  Eng.  R.  R.  Cases,, 300. 

256.  —  A  railway  company,  having  power 
to  extend  its  track  from  its  depot  in  the 
plaintiff  city  through  the  city  of  Neenah,  so 
as  to  connect  with  the  Wisconsin  Central 
Railroad,  entered  into  a  contract  with  the 
city,  for  a  valuable  consideration,  not  to 
make  such  connection.  Held,  that  this  (if 
valid)  was  a  mere  personal  contract,  binding 
only  said  company  and  such  persons  as  may 
be,  in  a  strict  sense,  its  successors  or  as- 
signees,   lb. 

257.  —  The  property  of  a  railway  com- 
pauj  having  been,conveyed  to  a  trustee  for 
the  benefit  of  its  bondholders,  by  a  trust 
deed  or  mortgage  providing  that  he  should 
receive  the  earnings  and  pay  the  running  ex- 
penses of  the  road,  which  road,  with  all  its 
appurtenances,  having  been  sold  to  the  bond- 
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holtjers  to  satisfy  such  indebtedness,  a  com- 
pany was  reorganized  and  the  line  run  under 
a- new  corporate  name;  whereupon  the  holder 
of  a  judgment  which  had  been  obtained 
against  the  old  company  during  the  manage- 
ment of  the  trustee,  for  killing  stock, 
brought  suit  against  the  new  company  to  ob- 
tain the  amount  of  such  judgment,  alleging 
that  the  trustee  had  failed  to  pay  the  same, 
but  had  paid  all  the  earnings  to  the  bond- 
holders. Held,  on  demurrer,  the  complaint 
not  alleging  what  amount,  if  any,  of  the 
earnings  had  ever  been  received  by  such 
trustee,  that  it  is  insufficient.  Nicholson 
V.  Louisville,  New  Albany  and  Chicago  B'y 
Co.,  55  Ind.,  504,  1876;  16  Amer.  R'y  Rep., 
258. 

258.  Sale  pending  litigration.  Where  the 
amount  of  claims  to  be  allowed  against  a 
railroad  depends  upon  a  long  course  of  liti- 
gation, it  is  proper  for  the  court  to  order  the 
property  sold,  to  be  subject  to  such  claims  as 
are  finally  adjudicated.  Turner  v.  Indian- 
apolis, Bloomington  and  Western  Ry  Co.,  8 
Bissell  (U.  S.  C.  C),  380.     1878. 

259.  Subsequent  proceedings.  After  con- 
firmation of  the  sale  of  a  railroad  under  de- 
cree of  foreclosure,  holders  of  the  mortgage 
bonds  will  not  be  allowed  at  a  subsequent 
term  to  be  made  parties  to  the  original  fore- 
closure suit,  for  the  purpose  of  impeaching 
the  decree,  sale  and  confirmation  as  fraudu- 
lent, although  in  the  order  of  confirmation 
the  power  to  make  further  orders  is  ex- 
pressly reserved.  Wetmore  v.  St.  Paul  and 
Pacific  R.  R.  Co.,  3  Federal  Reporter,  177;  1 
McCrary  (U.  S.  C.  C),  466.     1880. 

2a0.  Time  of  sale.  Where  the  rights  of 
the  several  classes  of  creditors  of  a  railway 
company  have  been  declared,  and  the  condi- 
tion of  the  railroad  demands  an  early  sale, 
such  sale  will  not  be  postponed  until  the  in- 
terests of  individual  creditors  have  been  ad- 
justed, and  the  class  to  which  their  demands 
belong  has  been  ascertained.  Hand  v.  Sa- 
vannah and  Charleston  R.  R.  Co.,  13  So. 
Car.,  467.     1880. 

.'? 

XII.  Eedemption. 

261.  Bill  to  redeem;  operation  by  trustee. 

A  railroad  corporation  executed  a  mortgage 
of  its  road  and  other  property  to  a  tnistee,  to 


secure  payment  of  its  bonds.  The  bonds  not 
being  paid  at  maturity,  the  trustee  took  pos- 
session under  the  mortgage,  and  for  several 
years  controlled  and  managed  the  road  and 
property  on  behalf  of  the  bondholders.  On 
a  bill  in  equity,  brought  by  the  corporation 
and  several  stockholders  therein,  against  the 
trustee  and  others  for  an  accounting,  and  to 
redeem,  held,  that  the  trustee,  while  so  in 
possession,  must  be  regarded  as  the  trustee 
of  the  corporation  as  well  as  of  the  bond- 
holders. Ashuelot  R.  R.  Co.  v.  Elliot,  57  N. 
H.,  897.     1874. 

262.  Costs.  A  rule  of  the  federal  court 
requiring  a  pei'son  redeeming  from  a  mort- 
gage sale  to  pay,  in  addition  to  the  amount 
required  to  effect  redemption,  a  commission 
of  one  per  cent,  to  the  clerk,  sustained. 
Blair  v.  Chicago  and  Pacific  R.  R.  Co.,  U 
Bissell  (U.  S.  C.  C),  320,  1882;  Blair  v.  Chi- 
cago and  Pacific  R.  R.  Co.,  12  Federal  Re- 
porter, 750,  1882. 

263.  Equity  of  redemption.  Where  the 
owner  of  the  equity  of  redemption  in  mort- 
gaged lands  has  assigned  for  the  benefit  of 
his  creditors,  he  retains  such  an  interest  that 
he  may  apply  to  set  aside  a  sale  of  the  lands 
under  foreclosure,  notwithstanding  the  as- 
signment. Delaware,  Lackawanna  and 
Western  R.  R.  Co.  v.  Scranton,  34  N.  J.  Eq., 
429.     1881. 

264.  —  rights  of  creditors.  A  railway 
company  cannot  defeat  the  right  of  its  cred- 
itors to  sell  the  equity  of  redemption  by  ex- 
ecuting a  deed  of  trust  with  long  time  to  run, 
etc.  To  hold  that  it  could  would  be  a  viola- 
tion of  the  Code  (§  8414).  Nor  are  the  judg- 
ment creditors  limited  to  a  bill  to  obtain 
satisfaction  of  their  judgments  to  the  earn- 
ings or  the  income  of  the  company.  To  eo 
hold  would  not  only  deprive  them  of  wliat 
they  are  entitled  to  under  the  law,  but 
would  recognize  the  right  of  a  railroad  com- 
pany to  secure  itself  in  the  possession  and 
enjoyment  of  its  property  for  an  indefinite 
time,  and  compel  all  of  its  creditors  to  resort 
to  the  means  it  has  provided  for  their  pay- 
ment, and  not  to  those  the  law  has  given, 
Vicksburg  and  Meridian  R.  R.  Co.  v.  Me- 
Cutchen,  52  Miss.,  645.    1876. 

265.  Judgment  creditors.  Real  estate 
sold  at  judicial  sale,  in  part  satisfaction  of  a 
personal  judgment  and  decree  foreclosing  a 
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prior  mortgage  lien,  may,  upon  being  re- 
deemed from  such  sale  by  a  purchaser 
thereof  at  a  sheriff's  sale  of  the  same  on  a 
junior  judgment  lien,  be  sold  to  satisfy  the 
residue  of  such  mortgage  judgment,  not- 
withstanding the  fact  that,  at  the  time  of 
the  latter  sale,  the  debtor  has  other  property 
subject  to  execution.  Cauthorn  v.  Indian- 
apolis and  Vineennes  R.  R.  Co.,  58  Ind.,  14. 
1877. 

266.  No  redemption.  There  is  no  redemp- 
tion from  the  sale  of  railroad  property  under 
foreclosure  proceedings  in  the  federal  courts 
in  the  seventh  circuit.  Turner  v.  Indianap- 
bKs,  Blnomington  and  Western  R'y  Co.,  8 
Bissell  (U.  S.  C.  C),  380.     1878. 

267.  —  Where  a  railroad,  its  appurte- 
nances and  franchises,  are  mortgaged  as  a 
whole,  there  is  no  power  or  authority  to  sell 
them  separately.  Such  property  not  being, 
strictly  speaking,  either  real  or  personal  es- 
tate, when  sold  on  a  decree  of  foreclosure  is 
properly  sold  without  any  right  of  redemn- 
tion.  The  rule  is  founded  partly  upoa  con- 
siderations of  public  policy.  Peoria  and 
Spingfield  E.  R.  Co.  v.  Thompson,  103  111., 
187,  1883;  7  Amer.  &  Eng.  E.  R.  Cases,  101. 

268.  Bents.  A  mortgage  of  real  property 
was  assigned  as  collateral  security  for  a  debt 
other  than  the  mortgage  debt  to  the  com- 
missioners of  the  sinking  fund  of  the  West- 
ern R.  R.  Co.,  who  held  their  oiHces  under 
the  St.  of  1839,  ch.  50,  and  was  foreclosed  by 
them.  Subsequently,  by  a  bill  in  equicy 
brought  by  A.  against  the  assignor,  a  decree 
was  entered  by  consent  that  A.  was  entitled 
to  the  land,  subject  to  the  mortgage  held  by 
the  commissioners.  A.  took  possession  of 
the  land  and  received  the  rents  and  profits, 
and  afterwards,  the  interest  and  taxes  not 
being  paid,  surrendered  the  land  to  the  com- 
missioners,  and  they  took  possession,  and, 
acting  with  proper  care,  appointed  an  agent, 
who,  by  reason  of  wilful  or  gross  negligence, 
failed  to  collect  such  rents  from  the  property 
as  a  prudent  owner,  by  the  exercise  of  rea- 
sonable care,  might  have  realized.  Held,  on 
a  bill  in  equity  by  A.  to  redeem,  that  the 
commissioners  were  bound  to  exercise  such 
care  and  diligence  in  the  management  of  the 

»land  as  a  prudent  owner  would  exercise  un- 
der like  circumstances,  and  were  liable  for 
the  negligence  of  the  agent.    Montague  v. 


Boston  and  Albany  R.  R.  Co.,  134  Mass., 
243.     1878. 

269.  Stay  of  proceedings.  A  mortgagor, 
who  incumbers  an  embarrassed  title,  cannot 
obtain  a  stay  of  proceedings  on  account  of 
an  apprehension  that  the  mortgaged  prem- 
ises will  not  bring  their  full  value  at  a  judi- 
cial sale.  His  remedy  is  by  redemption. 
American  Dock  Co.  v.  Trustees  of  Public 
Schools,  35  N.  J.  Eq.,  181.     1883. 

270.  Time.  Redemption  may  be  made  at 
any  time  before  confirmation  of  the  sale. 
Howell  V.  Western  R.  R.  Co.,  94  U.  S.,  463, 
1876;  16  Amer.  R'y  Rep.,  188;  Chicago  and 
Vineennes  R.  R.  Co.  v.  Fosdick,  106  U.  S.,  47, 
1883. 

271.  Trustee.  An  application  to  compel 
a  trustee  for  mortgage  bondholders  to  re- 
deem certain  property  refused ;  the  necessi- 
ties of  the  trust  estate  not  being  regarded 
by  the  court  such  as  to  make  it  its  duty  to 
make  the  order.  Williamson  v.  New  Jersey 
Southern  R.  R.  Co.,  37  N.  J.  Eq.,  335.     1876. 

XIII.  Tetjstees. 

272.  Appointment.  The  appointment  of 
trustees  under  the  St.  of  1876,  ch.  336,  to 
receive  a  mortgage  to  be  made  to  them  by 
the  Eastern  R.  R.  Co.,  may  be  made  in  the 
exercise  of  the  equity  jurisdiction  of  the 
court ;  and  the  trustees  so  appointed  may  be 
ordered  at  any  time  thereafter  to  report  or 
account  to  the  court,  without  any  express 
provision  to  that  effect  in  the  statute  or  in 
the  order  of  appointment.  Eastern  R.  R. 
Co.,  Jn  re,  130  Mass.,  413.     1876. 

273.  Bonds.  The  trustee  can  enforce  the 
payment  of  bonds  given  to  him  to  secure  a 
just  debt;  but  he  cannot  do  so  when  the 
money  for  which  the  debt  was  incurred  did 
not  go  to  increase  the  fund  from  which 
the  bondholders  are  entitled  to  payment. 
Duncombv.  N.  Y.,  Housatonic  and  Northern 
R.  R.  Co.,  23  Hun  (N.  Y.),  133.     1880. 

274.  Compensation.  A  trustee  held  en- 
titled to  the  compensation  agreed  upon,  not- 
withstanding that  the  mortgage  was  not 
fully  issued,  and  another  issued  in  its  stead. 
Maury  V.  Chesapeake  and  Ohio  R.  R.  Co.,  37 
Grattau  (Va.),  698.     1S76. 

275.  — Wlien  a  mortgage  upon  a  railway 
and  its  lands  stipulated,  inter  alia,  that  the 
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proceeds  of  the  sale  of  the  mortgaged  lands 
were  to  constitute  a  sinking  fund  for  the 
discharge  of  the  bonds  secured  by  the  mort- 
gage; that  the  holders  of  any  mortgage 
bonds  should  have  the  privilege  of  purchas- 
ing lands  with  the  same  at  not  less  than  a 
fixed  minimum  price;  that  the  trustees  of 
the  bondholders  should  be  required  to  cancel 
the  bonds  so  received,  and  that  "  for  services 
in  selling  and  conveying  the  lands  herein 
described,  and  applying  the  proceeds  to  the 
sinking  fund,"  the  trustees  were  to  I'eceive 
"two  per  cent,  on  the  par  amount  of  the 
bonds  canceled,"  held,  that  a  sale  of  lands 
and  payment  in  bonds  were  equivalent  to  a 
sale  for  cash,  and  that  the  trustees  were  en- 
titled to  two  per  cent,  on  the  par  value  of 
bonds  received  in  exchange  for  lands  and 
canceled.  Oilman  v.  Des  Moines  Valley  R. 
R.  Co.,  41  la.,  32.     1875. 

276.  —  A  trust  deed  by  a  railroad  com- 
pany provides  that  upon  a  sale  of  the  trust 
property  by  the  trustees  out  of  the  proceeds 
of  sale,  after  satisfying  the  costs  and  ex- 
penses of  sale  and  of  this  trust,  the  trustee 
shall  pay  to  the  holders  of  the  bonds  secured 
thereby  the  amount  so  held  by  them.  If  the 
trustee  has  performed  services  in  executing 
the  bonds,  etc.,  for  which  he  is  entitled  to 
compensation,  he  is  entitled  to  be  paid  for 
these  services  in  preference  to  the  bondhold- 
ers secured  by  the  deed.  Smith  v.  Washing- 
ton, Ffl.  Midland,  etc.,  R.  R.  Co.,  33  Grattan 
(Va.),  617,  1880;  1  Amer.  &  Eng.  E.  E. 
Cases,  493. 

277.  —  A  trustee  having  removed  to  a 
foreign  country,  and  thus  having  become 
incapacitated  from  performing  the  trust, 
cannot  delegate  his  trust  to  another  so  as  to 
entitle  himself  to  the  compensation  of  a 
trustee.  So  held  where  the  bondholders  had 
selected  another  trustee.  Hughes  v.  Chicago, 
Milwaukee  and  St.  Paul  R'y  Co.,  47  N.  Y. 
Superior  Ct.,  531.     1881. 

278.  —  The  sufficiency  of  the  pleadings 
determined.  Hughes  v.  Chicago,  Milwaukee 
and  St.  Paul  R'y  Co.,  45  N.  Y.  Superior  Ct., 
114.     1879. 

279.  Death  of  a  trustee.  Where,  to 
secure  bonds  Issued  by  a  railroad  company, 
the  franchise,  road-bed  and  appurtenances 
are  conveyed  to  trustees  jointly,  the  trust 
does  not,  upon  the  death  of  one,  descend  to 


his  heirs,  but  vests  in  the  other ;  and  it  is 
unnecessary  to  make  the  heirs  of  the  de- 
ceased trustee  parties  to  a  bill  in  chancery 
to  foreclose  a  prior  mortgage.  McAllister  v. 
Plant,  54  MissI,  106.     1876. 

280.  —  A  mortgage  of  railway  property 
was  made  to  one,  his  heirs  and  assigns,  as 
trustee  for  bondholders.  Under  proceedings 
for  foreclosure,  the  mortgagee  being  dead, 
another  trustee  was  substituted  and  decree 
of  foreclosure  rendered.  Afterwards  a  peti- 
tion was  filed  by  a  son  of  the  original  mort- 
gagee, claiming"~to  be  his  heir-at-law,  and 
praying  to  be  made  a  party.  Petition  dis- 
missed. Oibbes  v.  G.  and  C.  R.  R.  Co.,  13 
So.  Car.,  238,  1879;  4  Amer.  &  Eng.  R.  E. 
Cases,  459. 

281.  "Expenses  of  trustee.  Trustees  have 
an  inherent  equitable  right  to  be  reimbursed 
for  all  expenses  reasonably  incurred  in  the 
execution  of  the  trust ;  and  it  is  immaterial 
that  there  are  no  provisions  for  such  ex- 
penses in  the  instrument  of  trust.  All  such 
expenses  are  a  lien  upon  the  trust  prop- 
erty; and  the  trustee  will  not  be  compelled 
to  part  with  the  property  until  such  ex- 
penses are  paid.  Rensselaer  and  Saratoga 
R.  R.  Co.  V.  Miller,  47  Vt.,  146.     1874. 

282.  Power  of  corporation  to  execute 
mortg^age.  Trustees  in  junior  mortgages, 
who  are  parties  defendant  to  a  bill  to  fore- 
close a  senior  mortgage  given  by  a  railroad 
company  on  its  franchise,  road-bed  and.  ap- 
purtenances, cannot  be  heard  to  say  that  the 
corporation  had  no  power  to  execute  such 
an  instrument.  McAllister  v.  Plant,  54 
Miss.,  106.     1876. 

283.  Powers  of  trustees.  A  mortgage  of 
a  railroad  to  trustees,  which  gives  them 
power  to  take  possession  of  the  road  and 
use  it  in  certain  contingencies,  and,  at  their 
discretion,  on  certain  conditions,  to  sell  it, 
contemplates  that  they  may  do  the  former 
only,  or  both.  The  trustees  need  not  con- 
fine themselves  to  either  measure,  but  may 
first  enter  and  then  sell,  using  tlie  road  for 
the  purposes  of  the  trust  until  a  sale  is 
efifected.  Macon  and  Augusta  R.  R.  Co.  v. 
Ga.  R.  R.  Co.,  63  Ga.,  103,  1879;  1  Amer.  & 
Eng.  E.  E.  Cases,  378. 

284.  —  The  trustee  re^Jresents  the  bond- 
holders in  all  legal  proceedings  carried  on 
by  him  affecting  his  trust,  to  which  they  are 
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not  actual  parties,  and  whatever  binds  him, 
if  he  acts  in  good  faith,  binds  them.  Shaw 
V.  Railroad  Co.,  100  U.  S.,  605.    1879. 

285.  —  Where  trustees  under  the  mort- 
gage, of  whom  i,t  is  alleged  in  the  bill  that 
they  had  refused  to  proceed  to  realize  on 
the  security,  apply  to  come  in  and  be  ad- 
mitted as  complainants,  they  must  conti-ol 
the  proceeding.  Richards  v.  Chesapeake  and 
Ohio  B.  R  Co.,  1  Hughes  (U.  S.  C.  C),  28. 
1875. 

286.  —  By  the  terms  of  a  mortgage  exe- 
cuted by  the  W.  S.  E.  P.  R.  Co.,  defendant 
C,  as  trustee,  was  authorized,  in  case  of  de- 
fault, to  commence  foreclosure  on  request  of 
holders  of  bonds  to  a  certain  amount ;  also, 
on  written  request  of  a  majority  of  the 
bondholders,  he  was  authorized  to  purchase 
on  foreclosure  sale,  and  to  take  measui'es  to 
organize  a  new  company  for  the  benefit  of 
the  bondholders,  upon  such  terms  as  a  ma- 
jority of  them  should  direct,  to  which 
company  he  should  convey  the  property.  A 
default  having  occurred,  and  the  proper  re- 
quest having  been  made,  C.  commenced 
foreclosure.  Before  sale  plaintiff  herein,  am 
a  bondholder,  presented  a  petition  asking  for 
a  stay  of  proceedings.  An  order  was  en- 
tered in  the  action,  to  which  plaintiff's  coun- 
Bel  assented,  by  which  C.  was  directed  to 
bid,  "  for  the  benefit  of  all  the  holders  of  the 
bonds,"  up  to  $450,000.  C.  bid  $750,000,  and 
took  the  title  to  the  property.  No  request 
was  made  by  a  majority  of  the  bondholders 
for  C.  to  make  the  purchase.  In  an  action 
brought  by  plaintiff  to  recover  the  amount 
of  his  bonds,  held,  that  as  against  the  plaint- 
iff, C.  had  the  right,  and  it  was  his  duty,  to 
make  the  purchase,  and  as  no  restraint  as  to 
the  price  was  put  upon  him  by  the  mortgage, 
and  as  the  order  did  not  forbid  the  offer  of  a 
higher  price  than  that  specified,  but  simply 
fixed  the  minimum  price  at  which  he  should 
allow  otliers  to  purchase,  he  had  the  right  m 
his  discretion  to  bid  over  that  sum.  C,  after 
such  purchase,  upon  a  request  of  a  majority 
of  the  bondholders,  advertised  the  property 
for  sale  and  sold  it  at  public  auction  to  the 
N.  Y.  E.  R.  Co.  for  $100,000.  Held,  that 
such  sale  was  unlawful;  that  the  request  of 
a  majority  of  the  bondholders  gave  no  au- 
thority to  make  it,  so  long  as  any  bondholder 
dissented  and  insisted  upon  the  performance 


of  the  trust ;  that  if  for  any  reason  the  due 
execution  of  the  trust  seemed  to  the  trustee 
to  be  impossible,  he  should  have  sought  the 
direction  of  the  court.  James  v.  Cowing,  82 
N.  Y.,  449,  1880;  3  Amer.  &  Eng.  E.  R. 
Cases,  333. 

287.  Removal  of  trustee.  When  a  court 
of  equity  was  called  on,  for  the  purpose  of 
preserving  a  trust  estate  situate  mainly 
within  its  jurisdiction,  to  remove  a  non- 
resident trustee  and  appoint  another  in  his 
stead,  it  had  the  power  to  do  so  ex  parte,  in 
a  case  where  service  on  the  absent  trustee 
was  impossible.  The  fact  that  such  absent 
trustee  was  within  the  territory  of  a  country 
at  war  with  the  country  in  which  the  court 
was  sitting  did  not  detract  from  the  power 
of  the  court  to  remove  him  and  appoint 
another,  but  furnished  a  good  reason 
for  its  exercise.  Ketchuvi  v.  Mobile  and 
Ohio  a.  R.  Co.,  3  Woods  (U.  S.  C.  C),  533. 
1876. 

288.  —  Pending  an  action  to  remove  the 
trustees  under  a  mortgage  made  to  secure  the 
bondholders  of  a  railroad,  the  defendants 
cannot,  by  bringing  an  action  in  another 
department  against  the  prosecuting  bond- 
holders, on  the  theory  that  such  bondholders 
are  improperly  resisting  a  scheme  to  which 
a  large  majority  of  the  bondholders  have 
assented,  and  which  is  for  the  best  interest 
of  all,  obtain  an  injunction  perpetually  stay- 
ing the  action  for  their  removal.  Farmers' 
Loan  and  Trust  Co.  v.  McHenry,  9  Abbott's 
New  cases  (N.  Yl),  385.     1878. 

289.  — The  defendant  was  appointed  by 
the  plaintiff  company  trustee  of  a  sinking 
fund  to  pay  the  debts  of  the  corporation, 
and  it  was  provided  in  the  trust  deed  that 
the  moneys  of  said  fund  might  be  invested, 
in  the  discretion  of  the  trustee,  in'  such  se- 
curities as  the  pi'esident  of  the  company  or 
its  board  of  directors  might  recommend. 
The  trustee,  without  any  previous  direction, 
loaned  a  portion  of  said  moneys  to  a  banking 
firm  of  which  he  was  the  senior  member, 
and  which  soon  thereafter  became  insolvent. 
Held,  that  such  action  constituted  a  breach 
of  trust,  which  it  was  not  in  the  power  of 
the  board  of  directors  to  condone,  their  rela- 
tion to  the  company  being  that  of  an  agent 
to  his  principal.  North  Carolina  R.  R.  Co. 
V.  Wilson,  81  N.  C,  323.     1879, 
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290.  Suit  by  bondholders.  It  is  the  posi- 
tive duty  of  each  trustee  to  protect  the  trust 
estate  from  any  misfeasance  on  the  part  of 
his  co-trustees,  and  to  institute  such  pro- 
ceedings as  shall  prevent  it.  Wheetjen  v. 
Vibbard,  5  Hun  (N.  Y.),  265.     1875. 

291.  Vacancy.  The  manner  of  filling  va- 
cancies in  trusteeships  under  the  statutes  of 
Maine  determined.  Pilhbury  v.  Consoli- 
dated European  and  North  American  B'y 
Co.,  69  Me.,  394.     1879. 

292.  —  removal  of  trustee  to  foreign 
country.  The  rights  and  duties  acquired  by 
and  imposed  upon  a  trustee  under  a  mort- 
gage executed  by  a  railroad  company  are 
personal  in  their  character  and  incapable  of 
delegation.  Where  such  trustee  voluntarily 
removes  to  and  becomes  a  resident  of  a  for- 
eign country,  he  incapacitates  himself  from 
discharging  the  duties  of  his  office,  and 
thereby  vacates  the  same.  Farmers'  Loan 
and  Trust  Co.  v.  Hughes,  11  Hun  (N.  Y.), 
130.     1877. 

XIV.  Eeceivee. 

298.  When  receiver  may  he  appointed. 

The  mere  fact  that  there  has  been  a  default 
in  the  payment  of  the  debt  is  no  ground  for 
the  appointment  of  a  receiver,  unless  there 
be  a  stipulation  in  the  mortgage  that  the 
mortgagee  shall  have  the  rents.  Tysen  v. 
Wabash  B'y  Co.,  8  Bissell  ^U.  S.  0.  C),  247. 
1878. 

XV.  Injunction. 

294.  Action    by    bondholder;    parties. 

Where  an  action  is  brought  by  a  bondholder 
of  a  corporation  for  an  accounting  and  an 
injunction  against  a  railroad  company, 
wherein  he  makes  the  trustee  under  an  in- 
come mortgage  defendant,  it  must  be  alleged 
and  proved  that  such  trustee  has  been  re- 
quested to  Ijring  such  action,  and  that  he 
neglected  and  failed  to  do  so,  and  that  he  is, 
therefore,  made  a  defendant  in  the  action. 
Morgan  v.  Kansas  Pacific  B'y  Co.,  15  Fed- 
eral Reporter,  55.    1883. 

295.  —  A  party  who  is  a  sole  trustee 
under  an  income  mortgage  of  a  railroad 
company  is  a  necessary  party  to  a  suit 
against  such  company  for  an  accounting 


and  an  injunction,  and  on  failure  to  join 
him  as  such  the  bill  will  be  dismissed,  al- 
though it  is  shown  that  he  was  not  and 
could  not  be  found  within  the  district  to  be 
served  with  process,  when  the  issue  is  as  to 
whether  he  was  requested  and  refused  to 
sue.    lb. 

XVI.  Lease. 

296.  Redemption;  ultra  vires.  The  H., 
P.  and  F.  R.  R.  Co.,  a  Rhode  Island  corpora- 
tion, executed  in'  1863  an  agreement  and 
lease  to  the  B.,  H.  and  B.  R.  R.  Co.,  a  Con- 
necticut corporation,  whereby  all  the  prop- 
erty and  business  of  the  former  was  trans- 
ferred in  perpetuity  to  the  latter,  the  stock- 
holders of  the  former  to  be  remunerated  by 
receiving  stock  in  the  latter,  or  by  receiving 
a  fixed  price  per  share  in  money.  This 
transfer  was  ratified  by  the  legislature  of 
Rhode  Island  in  1866.  In  1866  the  B.,  H. 
and  E.  R.  R.  Co.  mortgaged  its  road.  It 
subsequently  became  bankrupt,  and  was  dis- 
solved by  a  decree  in  Connecticut  in  1873. 
The  mortgagees  foreclosed  by  equity  pro- 
ceedings in  Rhode  Island  in  1875,  and 
formed  the  N.  Y.  and  N,  E.  R.  R.  Co.,  into 
whose  possession  the  road  passed  by  deeds 
from  the  mortgage  trustees  and  from  the 
assignees  of  the  B.,  H.  and  E.  R.  R.  Co. 
In  December,  1875,  certain  stockholders  of 
the  H.,  P.  and  F.  R.  R.  Co.  filed  in  Rhode 
Island  a  bill  in  equity  to  set  aside  the  agree- 
ment and  lease  to  the  B.,  H.  and  E.  R.  R. 
Ct>.,  and  to  redeem  the  H.,  P.  and  F.  R.  R. 
Co.  from  the  mortgages  executed  by  the  B., 
H.  and  E.  R.  R.  Co. ,  alleging  tliat  the  agree- 
ment and  lease  were  ultra  vires,  that  they 
were  obtained  by  fraud,  and  that  they  were 
subject  to  certain  renditions  precedent, 
which  had  not  been  fulfilled.  Held,  that 
the  agreement  and  lease  were  ultra  vires 
and  violated  the  rights  of  the  dissenting 
minority  of  the  stockholders  of  the  H.,  P. 
and  F.  R.  R.  Co.  Boston  and  Providence 
B.  B.  Co.  V.  New  York  and  New  England  B. 
B.  Co.,  18  R.  I.,  260,  1881;  2  Amer.  &  Eng. 
R.  R.  Cases,  800. 

297.  Rents ;  garnishment,  A  railway 
company  leased  its  line  to  another  coi-pora- 
tion  for  five  years,  and  afterwards  mort- 
gaged the  same  property  to  trustees,  the 
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mortgage  providing  that  the  mortgagees,  on 
default  of  the  payment  of  the  semi-annual 
interest  on  the  bonds  for  six  months,  might 
enter  and  take  possession  of  the  property 
and  receive  the  rents  and  income.  The 
mortgagees  entered  for  default  of  payment 
of  interest,  and  gave  notice  to  the  lessees  to 
pay  to  them  all  rents  then  due  or  thereafter 
to  accrue.  At  this  time  a  large  sum  was 
due  from  the  lessees  for  rent,  and  a  few  days 
after  the  entry  a  creditor  of  the  lessors  gar- 
nished the  lessees  as  debtors  of  the  lessors 
for  the  rents  overdue.  Held,  that  these 
rents  were  not  taken  by  the  attachment,  Jbut 
belonged  to  the  mortgagees.  King  v.  Housa- 
tmiio  R.  R.  Co.,  45  Conn.,  326.    1877. 

XYII.  General  MArrERs. 

298.  Bankruptcy;  costs.  Where  the  gen- 
eral creditors  of  a  railway  company  ob- 
tained an  order  for  the  sale  of  the  property 
in  bankruptcy  proceedings,  and  the  prop- 
erty only  sold  for  the  amount  of  the  liens 
thereon,  the  costs  of  the  bankruptcy  pro- 
ceedings are  not  chargeable  against  the  fund 
realized  from  the  sale.  Only  the  costs  of 
the  sale  are  properly  chargeable  against  the 
fund.  And,  in  such  a  case,  the  court  has  no 
power  to  adjust  the  claims  of  the  trustee 
under  the  mortgage,  nor  to  ascertain  what 
is  due  to  his  counsel.  Blue  Ridge  R.  R.  Co., 
Inre,  2  Hughes  (U.  S.  C.  C),  224.     1874. 

2!)9.  Canadian  statute ;  chang'e  of  bonds. 
Bonds  were  executed  in  Canada,  payable  in 
New  York.  Subsequently  the  parliament  of 
Canada  passed  an  act  authorizing  the  com- 
pany to  issue  new  bonds  at  a  lower  rate  of 
interest,  in  substitution,  and  declaring  the 
assent  of  the  bondholders  thereto.  Held, 
that  the  owners  of  the  bonds  in  the  United 
States  were  not  bound  by  the  statute.  Oeb- 
hardv.  Canada  Southern  R'y  Co. ,  17  Blatch- 
ford(U.  S.  C.  C),  416,  1880;  1  Federal  Re- 
porter. 387,  1880. 

300.  Certifleates.  Where  mortgage  bonds 
of  a  railway  company,  past  due,  were  funded 
by  the  company  into  registered  certificates 
bearing  a  higher  rate  of  interest,  and  giving 
additional  time  for  the  payment  of  the 
bonds,  and  there  was  no  agreement,  express 
or  implied,  between  the  bondholders  and  the 
company,  that  the  acceptance  of  the  certifi- 


cates should  operate  as  a  waiver  of  the  lien 
of  the  bonds,  held,  that  the  lien  remained 
in  force.  Slciddy  v.  Atlantic,  Miss,  and  Ohio 
R.  R.  Co.,  3  Hughes  (U.  S.  C.  C),  820.     1877. 

301.  Charter.  The  Cornwall  Minerals  R'y 
Co.'s  charter  construed.  Harrison  v.  Corn- 
wall Minerals  R'y  Co.,  8  Amer.  &  Eng.  R.  R. 
Cases  (Eng.  Ch.),  606,  1881;  Same  v.  Same, 
lib.,  601,  1880. 

802.  Consolidation  of  railway.  The 
holder  of  the  bonds  of  a  railway  and  tele- 
graph company  payable  to  bearer,  with  inter- 
est semi-annually,  secured  on  the  income 
from  the  sale  of  its  land  and  the  operation  of 
its  road  and  line,  which  have  passed  by  con- 
solidation to  another  company,  is  a  cred- 
itor having  a  specific  lien  upon  the  income  of 
the  property  which  has  gone  from  his  debtor 
into  the  hands  of  the  other  company,  and  he 
may  file  a  biU  in  equity  to  enforce  such  lieu 
after  the  default  in  payment  of  the  principal 
of  such  bonds  and  interest  according  to  the 
terms  thereof.  Rutten  v.  Union  Pacific  R'y 
Co.,  17  Federal  Reporter,  480.     1883. 

303.  —  One  of  these  consolidated  railroad 
companies,  not  having  been  able  to  pay  the 
interest  on  its  bonds,  gave  to  the  holders  of' 
the  interest  coupons  the  coupon  bonds  of  the 
company  for  the  amount  of  said  interest. 
This  was  not  a  novation  of  the  debt  for  the 
interest,  and  these  bonds  are  secured  by  the 
mortgage.  Qibert  v.  Washington,  Va.  Mid- 
land, etc.,  R.  R.  Co.,  33  Grattan  (Va.),  586, 
1880 ;  1  Amer.  &  Eng.  R.  R.  Cases,  473. 

304.  —  The  Vermont  Central  R.  R.  Co.,  of 
which  the  Vermont  and  Canada  R.  R.  Co. 
was  an  extension,  leased  the  whole  line  of 
road,  and  subsequently  a  contract  was  made 
that,  upon  default  in  payment  of  rent  for 
four  months,  the  Canada  Company  might 
enter  upon  both  roads,  and  take  the  whole 
income  of  them  until  the  rent  should  be  paid 
up,  when  the  Central  Company  might  re- 
sume control.  The  state  court,  in  constru- 
ing this  lease  and  agreement,  held,  that  the 
Vermont  Central  Company  became  the 
owner  of  the  whole  line,  including  the  two 
roads,  subject  to  certain  rights  and  interests 
in  the  property  of  its  mortgage  bondholders, 
and  the  rent  claims  of  the  Vermont  and 
Canada  Company,  and  that  the  Vermont  and 
Canada  Company  held  and  owned  the  right 
to  a  fixed  annual  rent,  as  a  first  charge  en 
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the  income,   arising  from  the  use  of  said 
lines  of  road,  and  a  right  to  compel  the  ap- 
plication of  such  income  to  the  extinguish- 
ment of  such  rents,  if   in  arrear.    Subse- 
quently the  roads  consolidated  as  the  Con- 
solidated R.  R.  Co.  of  Vermont,  which  issued 
$7,000,000  of  bonds,  secured  by  mortgage  of 
its  roads  and  property  to  the  American  Loan 
I  and  Trust  Company,  as  trustee  for  the  bond- 
holders, to  further  secure  which  a  mortgage 
was  executed  by  the  Canada  Company,  and 
the   bonds  delivered  to  the   same  trustee; 
$1,000,000  of  which,  as  a  compromise,  it  was 
agreed  should  be  accepted  by  the  security 
holders  of  the  Canada  Company  in  place  of 
all  claim  for  rent,  past  and  future.    Held, 
that  the  mortgage  executed  by  the  Canada 
Company  was  a  mortgage  of  the  rent  charge 
only,  and  that,  as  it  bad  the  right  to  deal 
with  the  rent,  it  had  the  right  to  change  the 
security  by  the  issue  of  the  bonds  as  pro- 
posed ;  and,  as  it  appeared  to  be  for  the  bene- 
fit of  the  stockholders  that  such  compromise 
should  be  carried  out,  the  delivery  of  the 
bonds  of  the  Consolidated  Company  to  the 
8|ockholders  of  the  Vermont  and  Canada 
Company  would  not  be  restrained.     Hazard 
V.  Vermont  and  Canada  R.  S.  Co.,  12  Amer. 
&Eng.  R.  R.  Cases  (U.  S.  C.  C),  388.     1883. 
305.  Constitutional  law.    The  New  York 
and  Erie  R.  R.  Co. ,  by  various  laws  of  Penn- 
sylvania, was  authorized  to  procure  rights  of 
way  and  construct  its  road  through  certain 
counties  of  that  state.     It  purchased  real 
estate  and  tlien  executed  several  mortgages 
upon  its  property.     An  act  was  passed  for 
the  appointment  of  a  commissioner  to  de- 
cide what,  portion  of  said  lands  wei-e  neces- 
sary for  the  use  of  the  line,  and  that  the 
residue  might  be  sold ;  and,  upon  the  mort- 
gagees releasing  their  mortgages  as  to  the 
residue,  the  mortgages  should  be  ratified  as 
to  the  other   projjerty  of   the   corporation. 
The  commissioner  reported  that  lands,  de- 
scribing them,  and  containing  eighty  acres, 
were  necessary  for  the  use  of  the  line,  and 
his  report  was  confirmed.    The  mortgagees 
released  the  residue.    Held,  that  this  was  an 
executed  grant  on  the  part  of  the  common- 
wealth, and  was  under  the  pi-otection  of  the 
eonstitution   of   the  United    States,  art.  I, 
§  10,  forbidding  state  laws  to  impair  the  ob- 
ligation of  contracts,  and  the  constitution 


of  Pennsylvania,  art.  IX,  §  17,  forbidding 
the  jmssage  of  such  laws.  Drew  v.  New 
York  and  Erie  R.  B.  Co.,  81i  Pa.  St.,  46. 
1870. 

30G,  Contractor's- lien.  In  an  indentmne 
of  mortgage  executed  by  a  railroad  corpora- 
tion to  trustees  to  secure  bonds  issued  to 
raise  moneys  to  pay  off  its  existing  indebt- 
edness, and  to  complete  and  equip  its  road, 
the  corporation  covenanted  with  the  trustees, 
among  other  things,  that  the  expenditure  of 
all  sums  of  money  realized  from  the  sale  of 
the  bonds  should  be  made  with  the  approval 
of  at  least  one  of  the  trustees,  and  that  his 
assent  in  writing  should  be  necessary  to  all 
contracts  made  by  the  company  before  the 
same  should  be  a  charge  upon  any  of  the 
sums  received  from  such  sales;  held,  that  a 
contractor,  agreeing  with  the  coi-poration  to 
construct  a  portion  of  the  road,  and  obtain- 
ing the  assent  of  two  of  the  trustees  to  his 
contract,  and  subsequently  doing  the  work, 
did  not  acquire  any  lien  for  the  payment  of 
his  work,  under  this  covenant  of  the  inden- 
ture, upon  the  funds  received  by  the  cor- 
poration from  the  bonds.  Dillon  v.  Barnard, 
31  Wallace,  430.     1874. 

307.  —  To  create,  for  future  services  of  a 
contractor,  a  lien  upon  particular  funds  of 
his  employer,  there  must  be  not  only  the  ex- 
press promise  of  the  employer  to  apply 
them  in  payment  of  such  services,  upon 
which  the  contractor  relies,  but  there  must 
be  some  act  of  appropriation  on  the  part  of 
the  employer  relinquishing  control  of  the 
funds,  and  conferring  upon  the  contractor 
the  right  to  have  them  so  apphed  when 
the  services  are  rendered.    lb. 

308.  Earnings.  Where  it  is  clearly  im- 
plied by  the  terms  of  a  mortgage  executed 
by  a  railroad  company  that  tlie  latter  was 
to  hold  possession  and  receive  the  earnings 
of  the  road  until  the  mortgagees  should  take 
it  or  the  proper  judicial  authority  intervene, 
such  possession  gives  the  right  to  the  whole 
fund  derived  therefrom,  and  renders  it, 
therefore,  liable  to  the  creditors  of  the  com- 
pany as  if  no  mortgage  existed.  Oilman  v. 
Illinois  and  Mississippi  Tel.  Co.,  91  U.  S., 
603.     1875. 

309.  Exchange  of  bonds;  ratification. 
A  corporation  having  the  power  to  issue  its 
bonds  to  another  corporation  for  the  purpose 
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of  enabling  it  to  exchange  them  for  the 
bonds  of  the  state,  may  ratify  and  afBrm  a 
former  irregular  issue  of  such  bonds.  State 
V.  Florida  Central  R.  B.  Co.,  15  Fla.,  690. 
1876. 

310.  Execution.  The  bonds  of  a  corpora- 
tion cannot,  before  delivery,  be  levied  upon 
under  an  execution.  Sickles  v.  Richardson, 
23  Hun  (N.  Y.),  559.     1881. 

311.  Forg'ed  bonds.  Nine  bonds  were 
stolen  from  the  T.  and  N.  R.  R.  Co.  At  the 
time  they  were  taken  they  were  incomplete; 
the  seal  of  the  company  and  the  certificate 
of  the  Union  Trust  Co.,  requisite  to  their 
validity,  not  having  been  affixed.  Subse- 
quently these  were  forged  and  affixed  to  the 
bonds,  and  the  same  were  purchased  by  the 
plaintiff  for  value,  and  in  good  faith.  In  an 
action  brought  by  him  upon  the  bonds,  held, 
that  the  company  was  not  liable  thereon. 
Maas  V.  Missouri,  Kansas  and  Texas  R'y 
Co.,  11  Hun  (N.  Y.),  8.     1877. 

312.  Indorsement  by  state.  The-  reme- 
dies afforded  by  the  statute  are  given  to,  and 
enforceable  by,  the  state  alone ;  they  cannot 
be  set  up  by  the  purchasers  of  the  road,  in  a 
contest  between  them  and  the  holders  of 
indorsed  bonds,  secured  also  by  the  corpora- 
tion's mortgage,  to  defeat  the  latter  in  fore- 
closing such  mortgage,  whatever  might  be 
their  effect  if  the  state  were  a  party,  and 
the  holders  of  indorsed  b6nds,  secured  also 
by  the  corporation's  mortgage,  should  seek 
to  set  up  rights  under  the  mortgage  to  em- 
barrass the  state  in  pursuing  its  remedies. 
Kelly  V.  Ala.  and  Cincinnati  R.  B.  Co.,  58 
Ala.,  489,  1877;  31  Amer.  R'y  Rep.,  138. 

■  313.  —  Although  railroad  bonds  be  in- 
dorsed by  the  state  in  contravention  and 
fraud  of  the  internal  improvement  law,  and 
the  indorsement  be  therefore  void,  this  will 
not  release  the  corporation  of  its  liability  for 
such  bonds,  which  the  corporation  has  se- 
cured by  a  deed  of  trust  upon  its  property. 
lb. 

314.  Irredeemable  bonds.  The  grant  to 
a  railway  company  of  the  general  power  to 
borrow  money,  and  to  issue  bonds  below  par, 
will  not  authorize  it  to  issue  irredeemable 
bonds  at  a  rate  below  par,  entitling  the 
holder  to  a  contingent  share  in  the  profits, 
nor  to  execute  a  mortgage  to  secure  such 
bonds.      MoCcUmont   v.   Philadelphia   and 


Reading  R.  R.  Co.,  3  Amer.  &  Eng.  R.  R. 
tJases  (U.  S.  C.  C),  163.     1881. 

315.  —  A  railway  company  has  the  power, 
without  any  specific  authority  being  con- 
ferred by  the  charter,  to  accept  a  perpetual 
loan  and  to  issue  irredeemable  bonds  to  the 
lenders.  Philadelphia  and  Reading  R.  R. 
Co.'s  Appeal,  4  Amer.  &  Eng.  R.  R.  Cases 
(Pa.),  118.     1883. 

316.  Limitations.  A  mortgage  is  not 
barred  in  less  than  twenty  years  under  the 
laws  of  Maryland.  Baltimore  and  Ohio  B. 
R.  Co.  V.  Trimble,  51  Md.,  99.     1878. 

317.  Lost  bonds.  The  holders  of  lost 
bonds  refused  a  distributive  share,  under  the 
facts  in  the  case.  Oibbes  v.  Qreenville  and 
Columbia  R.  R.  Co.,  15  So.  Car.,  334;  13 
Amer.  &  Eng.  R,  R.  Cases.  360.     1880. 

318.  —  Certain  persons  holding  ten  first 
mortgage  bonds  and  thirty-sevdn  non-mort- 
gage bonds  of  a  railway  company,  all  of 
which  were  alleged  to  have  been  destroyed, 
but  there  was  difficulty  in  establishing  the 
loss,  made,  through  their  attorney,  with  the 
corporation,  an  agreement  by  which,  in  set- 
tlement of  their  claims,  they  received  inter- 
est-fund bonds  to  the  amount  of  $8,600  for 
their  first  mortgage  bonds  and  state  guaran- 
tied bonds  to  the  amount  of  $16,000,  and 
interest-fund  bonds  for  $6,735  for  their  non- 
mortgage  bonds ;  and  upon  such  bonds  they 
collected  interest  for  four  years.  The  cor- 
poration afterwards  became  insolvent,  and, 
upon  sale,  realized  enough  to  pay  its  first 
mortgage  and  state  guarantied  bonds  in  full, 
but  the  non-mortgage  and  interest-fund 
bonds  proved  to  be  worthless.  These  parties, 
retaining  their  state  guarantied  bonds,  of- 
fered to  return  their  interest-fund  bonds  of 
$8,600,  and  to  establish  their  ten  lost  first 
mortgage  bonds,  claiming  the  lien  of  the 
first  mortgage,  and  that  the  substituted 
bonds  were  ultra  vires.  This  court  con- 
curred with  the  referee  and  circuit  judge  in 
holding  that  the  intention  of  the  settlement 
was  payment  and  not  substitution,  and,  for 
that  reason,  and  because  it  was  a  compromise 
of  a  doubtful  right,  made  with  full  knowl- 
edge of  the  facts,  and  an  arrangement  which 
was  a  unity,  refused  to  permit  the  peti- 
tioners to  establish  the  ten  lost  bonds,  or  to 
claim  for  the  substituted  bonds  the  lien  of 
the  first  mortgage.    lb. 


922 


MOHTGAGE. 


General  Matters. 


319.  Mechanics'  liens.  Claims  of  con- 
tractors and  laborers  for  labor  performed  in' 
the  construction  of  a  railroad  subsequent  to 
the  execution  of  a  mortgage  on  the  road  will 
not  be  allowed,  except  as  postponed  to  the 
mortgage  debt,  and  this  whether  or  not  me- 
chanics' or  laborers'  liens  have  been  filed  in 
the  proper  court.  Tommey  v.  Spartanburg 
and  Asheville  B.  R.  Co.,  4  Hughes  (U.  S.  0. 
C),  640.     1881. 

320.  Merger.  A  railway,  company,  after 
taking  and  recording  a  mortgage  of  land 
and  assigning  it  to  A.,  who  did  not  record 
the  assignment,  acquired  the  fee  of  a  part 
of  the  same  land,  and  then  executed  a  trust 
deed  of  the  land  so  held  by  it  in  fee  (with  a 
large  amount  of  other  property)  to  secure 
its  bonds ;  and  this  deed  was  recorded.  On 
a  subsequent  foreclosure  of  the  trust  deed, 
the  property  described  in  it  was  sold  to  per- 
sons who  organized  the  M.  and  St.  P.  E'y  Co. , 
which  took  and  has  ever  since  held  posses- 
sion of  the  land,  putting  valuable  improve- 
ments upon  it.  In  a  suit  by  A.  to  foreclose 
his  mortgage,  held,  that  there  was  never 
any  actual  merger  of  the  mortgage  interest 
in  the  fee,  the  two  interests  having  never 
met  in  the  same  person.  Aiken  v.  Milwau- 
kee  and  St.  Paul  JR'y  Co.,  37  Wis.,  469.    1875. 

321.  Old  material.  Old  rails  taken  up 
from  the  track  are  still  covered  by  a  deed  of 
trust  of  the  railway.  First  National  Bank 
of  Salem  v.  Anderson,  75  Va.,  350;  12  Amer. 
&  Eng.  R.  R.  Cases,  411.     1883. 

322.  Preferred  stock.  An  agreement  that 
preferred  stock  shall  be  a  lien  of  a  certain 
order,  if  brought  to  the  knowledge  of  subse- 
quent incumbrancers,  creates  a  valid  equi- 
table lien  which  wiU  be  enforced.  Skiddy  v. 
Atlanta,  Miss,  and  Ohio  R.  R.  Co.,  3  Hughes 
(U.  S.  C.  C),  320.     1877. 

323.  Eeorganization.  A  bondholder  of  a 
former  organization  has  no  standing  in 
chancery  to  dissolve  the  present  organiza- 
tion of  a  railroad  company,  for  which  his 
agents  had  voted  his  bonds,  it  was  alleged, 
in  excess  of  authority,  and  to  enforce  a  dif- 
ferent plan,  where  it  appears  that  he  had 
known  of  what  his  agent  was  doing,  but  had 
not  dissented,  and  that  he  had  accepted  his 
share  of  the  bonds  of  the  new  organization, 
had  offered  to  buy  and  sell,  and  had  brought 
suit  for  them.     Such  conduct  ratified  the 


act;  or,  inducing  others  to  believe  he  had 
acquiesced  in  the  organization,  worked  es- 
toppel. Matthews  v.  Murchison,  15  Federal 
Reporter,  691.     1883. 

324.  —  The  complainant  was  the  holder 
of  a  first  mortgage  bond  of  the  defendant, 
and  agreed  to  come  in  under  a  plan  to  re- 
organize the  defendant  by  force  of  the 
statute ;  the  bill  alleged  that  the  defendant,  as 
reorganized,  was  about  to  issue  to  the  other 
holders  of  such  first  mortgage  bonds  its  own 
bonds,  but  did  not  show  that  suoh  new 
bonds  were  to  be  secured  by  a  mortgage. 
Held,  that  such  statements  did  not  lay  a 
ground  for  equitable  jurisdiction.  Midland 
R.  R.  Co.  V.  Hitchcock,  34  N.  J.  Eq.,  278, 
1881 ;  4  Amer.  &  Eng.  R.  R.  Cases,  523. 

325.  Eight  of  possession.  The  convey- 
ance of  lands  by  the  Southern  Pacific  R.  R. 
Co.  to  Mills  and  Tevis,  in  trust,  to  secure 
the  payment  of  certain  "  first  mortgage 
bonds,"  in  the  usual  form  of  a  mortgage,  ex- 
cept being  to  trustees,  with  a  condition  of 
defeasance  providing  that,  upon  the  pay- 
ment of  the  bonds,  "this  indenture  and  the 
estate  hereby  granted  shall  cease  and  deter- 
mine," etc.,  reserving  to  the  grantor  the 
' '  sole  and  exclusive  management  and  con- 
trol "  of  the  lands,  and  only  providing  for 
an  entry,  foreclosure  and  sale  by  the  trust- 
ees upon  default  and  subsequent  demand  by 
the  bondholders,  is  in  substance  and  law  a 
mortgage  under  the  California  Code,  and  the 
right  of  possession  until  default,  and  a  de- 
mand by  the  bondholders,  remains  in  the 
mortagor  or  grantor.  Southern  Pacific  R. 
R.  Co.  V.  Doyle,  11  Federal  Reporter,  353. 
1882. 

326.  —  Express  trusts  may  be  created  to 
sell  real  property  and  apply  or  dispose  of  the 
proceeds,  but  only  "in  accordance  with  the 
instrument  creating  the  trust;"  and,  in 
this  instance,  the  lands  conveyed  by  the 
terms  of  the  deed  are  left  in  the  sole  and  ex- 
clusive management,  control  and  possession 
of  the  grantor  till  default  and  demand.    lb, 

327.  —  By  special  provision  of  its  charter 
the  St.  Paul  and  Pacific  R.  R.  Co.  is  empow- 
ered to  confer  upon  its  mortgagees  the  right 
of  possession  of  mortgaged  property,  upon 
the  common  law  conditions,  or  upon  any 
other  conditions  that  may  be  agreed  upon 
and  expressed  in  the  mortgage.     The  effect 
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is  that  by  these  charter  provisions  it  is  made 
competent  for  the  company,  by  the  terms  of 
a  mortgage  or  trust  deed,  to  confer  upon  its 
mortgagee  or  trustee  a  right  to  the  posses- 
sion of  the  mortgaged  property  upon  default 
in  the  payment  of  money  secured  thereby, 
and  such  a  right  as  will  entitle  the  mort- 
gagee or  trustee  to  sustain  an  action  under 
our  practice  in  the  nature  of  ejectment  to  ob- 
tain possession  if  it  is  withheld.  Rice  v.  St. 
Paul  and  Pacific  R.  R.  Co.,  24  Minn.,  464. 
1878. 

328.  Statute  impairing  rights.  The  cred- 
itors of  a  corporation  who  are  secured  by 
mortgages  of  its  property  acquire  therein 
rights  of  which  they  cannot  be  deprived 
even  by  an  act  of  the  legislature.  Mont- 
gomery and  West  Point  R.  R.  Co.  v.  Branch, 
59  Ala.,  1S9.     1877. 

329.  Sinking  fund.  Where  a  deed  of 
trust  directs,  in  plaiu  terms,  in  what  partic- 
ular securities  funds  coming  into  the  hands 
of  the  trustees  shall  be  invested,  and  how, 
until  so  invested,  they  shall  be  held,  the 
court  cannot,  by  its  judgment,  defeat  the 
intentions  of  the  creator  of  the  trust  and  the 
beneficiaries  thereunder  by  directing  differ- 
ent investments.  Courts  cannot  change  a 
provision  for  a  sinking  fund.  Clark  v.  St. 
Louis,  Alton  and  Terre  Haute  R.  R.  Co.,  58 
Howard's  Practice  (N.  Y.),  31.     1879. 

380.  Stockholders'  rights.  It  is  a  gen- 
eral rule  that  the  stockholders  of  a  railroad 
are  only  to  be  paid  after  the  claims  of  other 
lien  holders,  and  where  they  come  forward 
and  insist  upon  having  a  priority  of  pay- 
ment over  mortgage  creditors,  a  specific 
lien  beyond  all  doubt  should  be  shown  to 
exist  in  their  favor.  King  v.  Ohio  and  Mis- 
sissippi R.  R.  Co.,  3  Federal  Reporter,  36;  9 
Bissell  (U.  S.  C.  C),  378.     1880.  • 

331.  Stock  of  corporation.  The  New 
Jersey  Southern  E.  R.  Co.  (formerly  the 
Earitan  and  Delaware  Bay  E.  E.  Co.),  under 
the  chartered  powers  of  the  latter  company, 
to  which  it  succeeded,  had  power,  when  the 
mortgage  in  controversy  in  this  suit  was 
given,  to  mortgage  after-acquired  property. 
That  mortgage  held  to  cover  railroad  stock 
(of  another  railroad  company)  subsequently 
purchased  by  the  mortgagors.  Williamson 
v.  New  Jersey  Southern  R.  R.  Co.,  36  N.  J. 
Eq.,  398.     1875. 


332.  —  The  capital  stock  of  a  corporation 
is  not  goods  and  chattels  within  the  meaning 
of  the  act  concerning  chattel  mortgages. 
Hence,  a  mortgage  of  such  stock  need  not 
be  filed  in  accordance  with  the  provisions  of 
that  act.    lb. 

338.  Stolen  bonds  and  coupons.  Where 
coupon  bonds  of  a  corporation,  transferable 
by  delivery,  were  stolen,  and  were  after- 
wards sold  in  the  regular  course  of  business 
to  a  bona  flde  purchaser,  before  they  ma- 
tured, for  their  market  price,  held,  that  the 
title  in  them  passed  to  the  purchaser,  as  to 
the  bonds,  and  as  to  each  coupon  which  had 
not  yet  become  payable  at  the  date  of  the 
sale,  but  did  not  pass  as  to  the  coupons 
which  were  past  due.  Qilbough  v.  Norfolk 
and  Petersburg  R.  R.  Co.,  1  Hughes  (U.  S. 
C.  C),  410.     1877. 

334.  —  The  owner  of  a  stolen  coupon  pay- 
able to  bearer,  and  which  has  not  been  paid 
by  the  promisor,  is  entitled  to  judgment 
against  the  promisor,  on  filing  a  bond  of  in- 
demnity conditioned  to  save  the  defendant 
harmless  against  all  lawful  claims  by  any 
other  person,  and  againsi;  all  costs  and  ex- 
penses by  reason  of  such  claims.  Hinckley 
V.  Union  Pacific  R.  R.  Co.,  139  Mass.,  53. 
1880. 

335.  —  The  T.  and  N;  E.  E.  Co.  executed  a 
mortgage  on  its  road  to  secure  its  bonds 
to  defendant,  the  U.  T.  Co.,  as  trustee,  and 
bonds  were  prepared  for  issuing,  each  of 
which,  contained  a  clause  that  it  should  not 
become  obligatory  until  authenticated  by  an 
indorsement  by  the  trustee.  Said  bonds  were 
signed  by  the  proper  officers  of  the  company, 
but,  before  the  company's  seal  was  affixed  or 
the  requix-ed  certificate  attached,  a  portion 
of  them  were  stolen,  a  seal  and  cei'tincate 
forged  thereon,  and. the  bonds  sold;  plaint- 
iffs purchased  them  for  a  valuable  considera- 
tion and  in  good  faith.  The  T.  and  N.  Co. 
was  consolidated  with  defendant,  the  M.,  K. 
and  T.  E.  Co. ;  by  the  agreement  of  consoli- 
dation the  latter  was  to  take  up  outstanding 
bonds  of  the  former  company,  issuing  its 
own  in  exchange.  In  an  action  to  compel 
such  an  exchange  for  plaintiffs'  bonds,  held,  . 
that  plaintiffs  were  bound  by  the  condition 
in  the  bonds,  making  the  certificate  of  the 
trustee  essential  to  their  validity;  that 
neither  the  payment  of  value  nor  good  faith 
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on  their  part  created  a  cause  of  action ;  and 
that  the  defect  in  the  bonds  was  not  waived 
by  the  agreement  of  consolidation ;  also,  that 
the  failure  of  the  obligor,  after  discovering 
that  the  bonds  had  been  lost  or  stolen,  to 
notify  the  public  of  that  fact  did  not  con- 
stitute negligence  making  it  liable.  Maas  v. 
Missouri,  Kansas  and  Texas  ISy  Co.,  83 
N.  y.,  233,  1880;  3  Amer.  &  Eng.  E.  E. 
Cases,  30. 

336.  To  indorser ;  release.  A  mortgage, 
made  to  an  indorser  by  the  maker  of  a  note 
merely  to  secure  the  indorser,  may  be  re- 
leased by  the  latter  at  his  pleasure;  but 
where  it  is  agreed  that  the  indorser  shall  hold 
the  mortgage  not  only  for  his  own  security, 
but  for  the  security  of  the  creditor,  a  convey- 
ance of  the  mortgaged  property  to  a  party 
who  knew  of  the  agreement  will  not  defeat 
the  equitable  rights  of  the  creditor.  Hart- 
ford and  New  York  Transportation  Co.  v. 
First  National  Bank,  46  Conn.,  569.    1879. 


MUNICIPAL  AID  AND  BONDS. 

[The  decisions  in  relation  to  sueh  aid  and  bonds  are 
to  be  found  undsr  the  titles  of  Subscriptions  by  Cities 
and  Towns  and  Subscriptions  by  Counties.] 


MUNICIPAL  CORPORATIONS. 

See  Federal  Courts;  Highway;  Injuries  to  Per- 
sons ON  the  Track;  Sewers;  Subscriptions  by 
Cities  and  Towns:  Subscriptions  by' Counties; 
Wharves. 

1.  Incorporation,  Proceedings  for  incor- 
poration under  the  statutes  of  Indiana  ex- 
amined. Baltimore,  Ohio  and  Chicago  R. 
R.  Co.  V.  Commissioners  of  St.  Joseph 
County,  73  Ind.,  313.     1881.  ' 

2.  Speed  of  trains.  Municipal  corpora- 
tions have  power,  as  a  police  regulation,  to 
pass  ordinances  regulating  the  speed  of 
trains  within  the  corporate  limits,  but  such 
regulations  must  be  reasonable  and  proper. 
Meyers  v.  Chicago,  Book  Island  and  Pacific 
R.  R.  Co.,  57  la.,  555,  1881;  7  Amer.  &  Eng. 
R.  R.  Cases,  406. 

3.  —  Where  an  ordinance  of  a  city  limits 
the  speed  of  railway  trains  to  four  miles  per 
hour,  and  the  road  passes  through  agricult- 
ural lands,  fenced  on  both  sides,  for  three 


miles  after  entering  the  limits  of  the  city, 
and  before  reaching  the  inhabited  portion 
thereof,  such  ordinance  operates  as  a  re- 
straint upon  commerce,  as  to  such  portion 
of  the  road,  and  is  unreasonable  and  void. 
lb. 

NAME  OF  CORPORATION. 

1.  Change.  A  change  in  the  name  of  a 
corporation  can  only  be  effected  by  chang- 
ing the  articles  of  incorporation,  and  of  this 
change  the  best  evidence  is  the  articles  them- 
selves. C,  D.  and  M.  R.  R.  Co.  v.  Keisel, 
43  la.,  39.     1876'. 

2.  —  The  presumption  is  that  a  change  of 
name,  authorized  by  the  articles  of  incorpo- 
ration, has  been  made  in  accordance  with 
the  law.  Wells,  Fargo  &  Co.  v.  Oregon  Ry 
and  Navigation  Co.,  8  Sawyer  (U.  S.  C.  C), 
600.     1883. 

3.  —  The  resolution  changing  the  name 
of  the  St.  Paul  and  Pacific  R.  E.  Co.  to  St. 
Paul  and  Chicago  E.  R.  Co.  held  inopera- 
tive. Morris  v.  St.  Paul  and  Chicago  R.  R. 
Co.,  19  Minn.,  538,  1873;  10  Amer.  R'y  Rep., 
289. 

4.  Evidence.  Where  a  corporation  was 
spoken  of  in  the  evidence  as  the  Louisville, 
New  Albany  and  Chicago  Eailroad,  instead 
of  railroad  company,  held,  that  if  this 
description  was  not  sufficient  it  was  cured 
by  other  testimony  descriptive  of  the  cor- 
poration. Louisville,  New  Albany  and  Chi- 
cago R'y  Co.  V.  Grubb,  88  Ind.,  85.     1883. 


NEGLIGENCE. 

[Most  of  the  decisions  upon  questions  of  negligence 
will  be  found  «under  other  heads.  Nearly  every  title 
contains  some  decision  In  which  questions  of  negli- 
gence are  considered.] 

1.  Children.  An  infant,  to  avoid  the  im- 
putation of  negligence,  is  bound  only  to 
exercise  that  degree  of  "cai-e  which  can 
reasonably  be  expected  of  one  of  its  age. 
Byrne  v.  New  York  Central  and  Hudson 
River  R.  R.  Co.,  83  N.  Y.,  620,  1881;  revers- 
ing Same  V.  Same,  14  Hun  (N.  Y.),  333,  1878; 
Rockford,  Rock  Island  and  St.  Louis  R.  R. 
Co.  V.  Delaney,  83  111.,  198,  1876;  Mobile  and 
Montgomery  R'y  Co.  v.  Crenshaw,  65  Ala., 
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566,  1880 ;  8  Amer.  &  Eng.  R.  R.  Cases,  340 ; 
Chicago  and  Alton  B.  R.  Go.  v.  Lammert,  13 
Bradwell  (111.),  408,  1883;  Dowling  v.  New 
York  Central  and  Hudson  River  R.  R.  Co., 
12  Amer.  &  Eng.  R.  R.  Cases,  73;  90  N.  Y., 
670,  1883 ;  McMillan  v.  Burlington  and  Mis- 
souri River  R.  R.  Co.,  46  la.,  331,  1877;  16 
Amer.  R'y  Rep.,  289  ;  Chicago  and  Alton  R. 
R.  Co.  V.  Murray,  71  111.,  601,  1874. 

2.  —  An  infant  under  six  years  of  age  is 
not  of  suflEtcient  discretion  to  be  guilty  of 
contributory  negligence.  Bay  Shore  R.  R. 
Co.  V.  Harris,  67  Ala.,  6.     1880. 

3.  —  The  question  whether  the  capacity  of 
a  child  is  such  that  he  can  be  charged  with 
contributory  negligence  is  one  of  fact  which 
must  be  determined  by  the  jury.  Moore  v. 
Metropolitan  R.  R.  Co.,  3  Maokey  (Dist. 
Col.),  437.    1883. 

i.  —  Where  a  child  is  the  plaintiff, 
whether  the  fault  is  that  of  the  child  or  the 
negligence  of  the  person  having  the  care  of  the 
child,  the  doctrine  of  contributory  negligence 
applies.  Hathaway  v.  Toledo,  Wabash  and 
Western  R'y  Co.,  46  Ind.,  25,  1874;  6  Amer. 
R'y  Rep.,  399;  Toledo,  Wabash  and  Western 
R'y  Co.  v.  Miller,  76  111.,  378,  1875.  See, 
also,  Higgins  v.  Jeffersonville,  etc.,  R.  R.  Co., 
52  Ind.,  110.     1875. 

5.  —  Negligence  cannot  be  imputed  to  a 
child  not  of  sufficient  capacity  or  discretion 
to  vmderstand  the  danger  and  guard  against 
it.  Pittsburgh,  etc.,  R'y  Co.  v.  Caldwell,  74 
Pa.  St.,  431,  1873;  6  Amer.  R'y  Rep.,  100; 
Pennsylvania  Co.  v.  James,  81^  Pa.  St.,  194', 
1874;  Government  St.  R.  R.  Co.  v.  Hanlon, 
58  Ala.,  70,  1875;  Cleveland,  etc.,  R.  R.Co. 
V.  Manson,  30  Ohio  St.,  451,  1876;  Evansich 
V.  a.,  C.  and  S.  F.  R'y  Co.,  57  Tex.,  126, 1883 ; 
6  Amer.  &;Eng.  R.  R.  Cases,  183. 

6.  —  A  child  two  years  and  ten  months 
old  cannot  be  guilty  of  contributory  negli- 
gence. Neither  is  it  bound  by  the  neglect  of 
its  parents.  Norfolk  and  Petersburg  R.  R. 
Co.  V.  Ormsby,  37  Grattan  (Va.),  455,  1876. 
See,  also,  Oovernment  St.  R.  R.  Co.  v.  Han- 
lon, 53  Ala.,  70.     1875. 

7.  —  Where  a  parent  sues  for  the  loss  of 
services  of  a  child  by  reason  of  injuries  re- 
sulting from  the  defendant's  negligence,  con- 
tributory negligence  on  the  part  of  the 
parent  is  a  complete  defense ;  but  it  is  other- 
wise if  the  child  sues  by  the  parent  or  any 


other  next  friend.  Moore  v.  Metropolitan 
R.  R.  Co.,  3  Mackey  (Dist.  Col.),  437,  1883; 
Bellefontaine  R'y  Co.  v.  Snyder,  34  Ohio  St., 
670,  1874. 

8.  —  A  railway  company  will  not  be  held 
liable  for  injuries  received  by  a  child  while 
attempting  to  get  upon  one  of  its  cars,  in 
consequence  of  an  invitation  from  one  of 
its  servants  in  charge  of  the  car,  where  the 
evidence  shows  no  authority  on  the  part  of 
the  servant  to  permit  persons  to  ride  on  the 
car,  and  it  does  not  appear  that  the  invita- 
tion or  permission  wei"e  in  furtherance  of 
the  interests  of  the  road  or  connected  in  any 
manner  with  the  service  which  the  servant 
was  employed  to  render.  Snyder  v.  Hanni- 
bal and  St.  Joseph  R.  R.  Co.,  60  Mo.,  418, 
1875;  9  Amer.  R'y  Rep.,  354. 

9.  Comparative.  The  doctrine  of  compar- 
ative negligence  denied,  Houston  and 
Texas  Central  R'y  Co.  v.  Qorbett,  49  Tex., 
573,  1878 ;  Pennsylvania  R.  R.  Co.  v.  Righter, 
42  N.  J.  Law,  180,  1880 ;  3  Amer.  &  Eng.  R. 
R.  Cases,  320 ;  Terre  Haute  and  Indianapolis 
R.  R.  Co.  V.  Graham,  12  Amer.  &  Eng.  R.  R. 
Cases  (Ind.),  77,  1883;  Kansas  Pacific  R'y 
Co.  V.  Peavey,  29  Kans.,  169,  1888;  11 
Amer.  &  Eng.  R.  R.  Cases,  260;  St.  Louis 
and  Southeastern  R'y  Co.  v.  Britz,  73  111., 
356,  1874;  Indianapolis  and  St.  Louis  R.  R. 
Co.  v.  Evans,  88  111.,  63,  1878;  21  Amer.  R'y 
Rep.,  284;  Toledo,  Wabash  and  Western  R'y 
Co.  V.  Spencer,  66  111.,  528,  1873;  Illinois 
Central  R.  R.  Co.  v.  Cragin,  71  111., 
177,  1873;  Illinois  Central  R.  R.  Co. 
V.  Hammer,  72  111.,  347,  1874;  Chicago 
and  Northwestern  R'y  Co.  v.  Clark,  70 
111.,  376,  1873;  Chicago,  Burlington  and 
Qutncy  B.  R.  Co.  v.  Dunn,  61  111.,  385,  1871 ; 
13  Amer.  R'y  Rep.,  427;  Chicago  and  Alton 
R.  R.  Co.  V.  Langley,  3  Bradwell  (111.),  505, 
1877 ;  Chicago,  Burlington  and  Quincy  R.  R. 
Co.v.  Colwell,'6  Bradwell  (111.),  545,  1878; 
Chicago,  Burlington  and  Quincy  R.  R.  Co. 
V.  Avery,  8  Bradwell  (111.),  138,  1880;  Illinois 
Central  R.  R.  Co.  v.  Brookshire,  3  Bradwell 
(111.),  225,  1878;  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  Dougherty,  13  Bradwell 
(111.),  181,  1882;  Lake  Shore  and  Michigan 
Southern  R'y  Co.  v.  Berlink,  3  Bradwell 
(111.),  437,  1878;  Wabash  R'y  Co.  v.  Jones,  5  • 
Bradwell  (111.),  607,  1879. 

10.  —  The  plaintiff   may  recover  if   his 
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negligence  is  slight  and  that  of  the  defend- 
ant is  great.  Illinois  Central  R,  R.  Go.  v. 
Maffii,  6T  III.,  431,  1873;  Illinois  Central  R. 
R.  Co.  V.  Patterson,  93  111.,  390, 1879 ;  Stratton 
V.  Central  City  Horse  R'y  Co.,  95  111.,  25, 
1880 ;  Schmidt  v.  Chicago  and  Northwestern 
R'y  Co.,  83  111.,  405, 1876 ;  Chicago  and  North- 
western R'y  Co.  V.  Dimick,  96  111.,  43,  1880; 
3  Amer.  &  Eng.  E.  R.  Cases,  301. 

11.  —  In  an  action  to  recover  damages  for 
a  personal  injury,  where  the  plaintifiE  is 
chargeable  with  contributory  negligence,  it 
is  erroneous  to  instruct  the  jury,  in  sub- 
stance, that  the  plaintiff  may  recover, 
though  guilty  of  slight  negligence,  if  the 
defendant's  employes  fell  short,  in  any  de- 
gree, of  the  exercise  of  that  high  degree  of 
care  as,  under  the  circumstances,  it  was 
reasonable  to  have  used  to  prevent  the  in- 
jury. Illinois  Central  R.  R.  Co.  v.  Ham- 
mer, 85  111.,  536.     1877. 

12.  —  An  instruction  attempting  to  state 
the  rule  as  to  contributory  negligence  must 
I'ef  er  to  a  standard  of  comparison  of  the  neg- 
ligence of  both  parties.  Pittsburgh,  Cincin- 
nati and  St.  Louis  Ry  Co.  v.  Shannon,  11 
Brad  well  (111.),  333.     1883. 

13.  —  Where  the  vital  question  was .  the 
comparative  negligence  of  the  plaintiff  with 
that  of  the  defendant,  and  the  evidence  on 
this  point  was  conflicting  and  difiicult  to 
resolve,  the  court,  in  two  instructions  for 
the  plaintiff,  substantially  told  the  jui-y 
that  if  the  defendant,  by  its  sei'vants,  the 
engine-driver  and  fireman  of  the  engine 
that  caused  the  injury,  was  guilty  of 
negligence  in  managing  the  engine,  then 
the  defendant  was  liable  for  such  neg- 
ligence. Held,  that  the  instructions  in 
themselves  were  erroneous.  Chicago  and 
Alton  R.  R.  Co.  v.  Murray,  63  III.,  336. 
1873. 

14.  —  In  an  action  against  a  railroad  com- 
pany to  recover  for  injuries  to  the  plaintifiE, 
occasioned  by  the  alleged  negligence  of  the 
defendant,  the  court,  at  the  instance  of  the 
plaintiff,  instructed  the  jury  incorrectly  in 
regard  to  the  rule  of  compai-ative  negli- 
gence. Held,  as  the  evidence  showed  no 
negligence  on  the  part  of  the  plaintiff  to 
compare  with  that  of  the  defendant,  the 
latter  could  not  be  heard  to  complain  of  the 
erroneous  instruction.     Chicago,  Burlington 


and  Quincy  R.  R.  Co.  v.  Dickson,  63  111.,  151, 
1873;  7  Amer.  E'yEep.,  45. 

15.  —  The  onus  of  establishing  the  rela- 
tive degrees  of  negligence  of  the  plaintifiE  or 
the  deceased,  and  of  the  defendant,  is  not 
upon  the  latter.  The  gross  negligence  of  the 
defendant  is  as  indispensable  an  element  in 
the  rule  of  comparative  negligence  as  the 
slight  negligence  of  the  plaintifiE,  or  the 
plaintiflE's  intestate,  and  unless  both  are 
proved  as  alleged,  no  recovery  can  be  had, 
although  neither  party  in  the  first  instance 
is  presumed  to  have  been  negligent.  Clii- 
cago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Harwood,  90  111.,  435.     1878. 

16.  —  Where  there  is  negligence  on  the 
part  of  an  injured  party,  or  on  the  part  of 
those  charged  with  the  cai'e  of  the  injured 
party,  as,  a  child  of  tender  years,  contribut- 
ing directly  to  produce  the  injury,  there  can 
be  no  recovery,  unless  such  negligence  is 
slight,  and  that  of  the  defendant  is  gross  in 
comparison,  in  regard  to  that  which  pro- 
duced the  injury.  It  is  not  sufificient  that 
the  defendant  may  have  been  guilty  of  a 
greater  degree  of  negligence  in  regard  to 
the  producing  cause  of  the  injury.  Toledo, 
Wabash  and  Western  R'y  Co.  v.  Grable,  88 
111.,  441,  1878;  31  Amer.  R'y  Rep.,  336. 

17.  Contributory.  In  an  action  for  dam- 
ages on  account  of  negligence,  an  instruction 
to  the  efEect  that  the  negligence  of  plaintifiE 
must  have  contributed  "  directly  "  to  the  in- 
jtiry,  to  excuse  defendant,  was  held  to  be  cor- 
rect. Locke  V.  Sioux  City  and  Pacific  R.  R. 
Co.,  46  la.,  109, 1877;  16  Amer.  R'y  Rep.,  138. 

18.  —  A  person  who  is  guilty  of  contrib- 
utory negligence  cannot  recover  damages, 
even  if  the  defendant  contributed  to  the  loss 
by  his  negligence.  Flemming  v.  Western 
Pacific  R.  R.  Co.,  49  Cal.,  353,  1874;  7  Amer. 
R'y  Rep.,  265. 

19.  —  An  instruction  that,  if  the  deceased, 
at  the  time  he  was  killed,  was  using  reason- 
able care,  etc.,  is  erroneous.  The  language, 
as  it  stands,  ignores  the  fact  of  any  previous 
neglect  on  the  part  of  the  deceased,  and, 
according  to  the  instruction,  no  matter  what 
previous  neglect  there  had  been,  if  he  were 
not  negligent  at  the  time  of  the  collision,  a 
recovery  could  be  had.  Chicago  and  North- 
western R'y  Co.  V.  Clark,  2  Bradwell  (111.), 
116,     1878. 
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20.  —  In  a  suit  for  damages  for  an  injury 
caused  by  negligence,  although  the  court 
charges  the  jury  that  the  plaintiff  cannot 
recover  if  his  own  negligence  contributed 
to  the  injury,  yet,  in  connection  with  such 
charge,  so  instructed  the  jury  that  they  may 
reasonably  believe  that  this  rule  only  applies 
when  the  defendant  is  not  negligent,  such 
charge  is  misleading  and  erroneous.  Balti- 
more and  Ohio  R.  R.  Co.  v.  Whittaker, 
24  Ohio  St.,  643,  1874;  7  Amer.  R'y  Rep.,  183. 
•  21.  —  burden  of  proof.  Contributory  neg- 
ligence is  a  matter  of  defense,  and  the  bur- 
den of  proving  it  is  upon  the  defendant. 
Carter  v.  Columbia  and  Oreenville  R.  R.  Co., 
19  So.  Car.,  SO,  1883;  Pittsburgh,  Cincinnati 
and  St.  Louis  R.  R.  Co.  v.  Noel,  77  Ind.,  110, 
1881 ;  7  Amer.  &  Eng.  R.  R.  Cases,  534 ;  Cen- 
tral R.  R.  Co.  V.  irinson,  64  Ga.,  475,  1880; 
8  Amer.  &  Eng.  R.  R.  Cases,  343 ;  Randall  v. 
Northwestern  Telegraph  Co.,  54  Wis.,  140, 
1883;  Paducah  and  Memphis  R.  R.  Co.  v. 
Hoehl,  13  Bush  (Ky.),  41,  1876;  18  Amer.  R'y 
Eep., '338;  Kentucky  Central  R.  R.  Co.  v. 
Thomas,  79  Ky.,  160,  1880;  1  Amer.  &  Eng. 
R.  R.  Cases,  79 ;  Robinson  v.  Western  Pacific 
R.  R.  Co.,  48  Cal.,  409,  1874;  7  Amer.  R'y 
Rep.,  244;  MacDougal  v.  Central  R.  R.  Co., 
13  Amer.  &  Eng.  R.  R.  Casep,  143  (Cal.), 
1883 ;  Chadboume  v.  Delaware,  Lackawanna, 
etc.,  R.  R.  Co.,  6  Daly  (N.  Y.),  315,  1875; 
Pennsylvania  R.  R.  Co.  v.  Weber,  76  Pa.  St., 
1,57, 1874 ;  Savannah  and  Memphis  R.  R.  Co. 
V.  Shearer,  58  Ala.,  673,  1877;  30  Amer.  R'y 
Eep.,  451;  Kansas  Pacific  R.  R.  Co.  v.  Pointer, 
14Kans.,  37,  1874. 

22^  —  The  plaintiff,  in  an  action  founded 
upon  negligence,  must  show  that  he  was 
free  from  contributory  negligence.  Hart  v. 
Hudson  River  Bridge  Co.,  80  N.  Y.,  623, 
1880 ;  Patterson  v.  Burlington  and  Missouri 
River  R.  R.  Co.,  38  la.,  279,  1874;  Nelson  v. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co., 
38  la.,  564,  1874;  Mitchell  v.  Chicago  and 
Grand  Trunk  R'y  Co.,  13  Amer.  &  Eng.  R. 
R.  Cases  (Mich.),  163,  1883;  Michigan  Cen- 
tral R.  R.  Co.  V.  Coleman,  38  Mich.,  440, 
1874;  12  Amer.  R'y  Rep.,  59;  Walsh  v.  Ore- 
gon R'y  and  Navigation  Co.,  10  Oreg.,  350, 
1883. 

23.  —  In  suits  fordnjuries  from  negligence, 
as  in  other  civil  actions,  all  issues  of  fact  arei 
to  be  determined  upon  the  preponderance  of 


evidence;  and  it  is  not  necessary  that  de- 
fendant's negligence  should  be  proven  beyond 
a  reasonable  doubt.  Quaife  v.  Chicago  and 
Northwestern  R'y  Co.,  48  Wis.,  513.     1879. 

24.  —  choice  between  hazards.  Where 
one,  in  the  face  of  great  danger,  and  obliged 
to  choose  between  two  hazards,  makes  such 
choice  as  a  person  of  ordinaiy  prudence  and 
care  placed  in  the  same  situation  might  make, 
and  is  thereby  injured,  the  fact  that  if  he 
had  chosen  the  other  hazard  he  would  have 
escaped  injury  will  not  relieve  the  one  by 
reason  of  whose  negligence  he  was  put  in 
jeopardy.  Haff  v.  Minneapolis  and  St.  Louis 
R'y  Co.r  14  Federal  Reporter,  558,  1883; 
Schultz  V.  Chicago  and  Northwestern  R'y 
Co.,  44  Wis.,  638,  1878;  18  Amer.  R'y  Rep., 
146 ;  Mark  v.  St.  Paul,  Minneapolis  and  Man- 
itoba R'y  Co.,  13  Amer.  &  Eng.  R.  R.  Cases 
(Minn.),  86, 1888 ;  Moore  v.  Central  R.  R.  Co. 
of  Iowa,  47  la.,  688,  1878. 

25.  —  knowledge  of  neglect  of  injured 
party.  Where  the  neglect  of  the  injured 
party  is  seen  by  the  employes  of  the  railway 
company  in  time  to  prevent  injury  from 
such  negligence,  their  failure  to  exercise 
care  to  prevent  the  Injury  will  render  their 
employer  liable.  Morris  v.  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co.,  45  la.,  29, 
1876 ;  Harlan  v.  St.  Louis,  -Kansas  City  and 
Northern  R'y  Co.,  65  Mo.,  33,  1877;  Yarnall 
V.  St.  Louis,  Kansas  City  and  Northern  Ry 
Co.,  75  Mo.,  575,  1883;  10  Amer.  &  Eng.  R. 
R.  Cases,  736;  Karle  v.  Kansas  City,  St. 
Joseph  and  Council  Bluffs  R.  R.  Co.,  55  Mo., 
476,  1874 ;  Little  Rock  and  Ft.  Smith  R'y  Co. 
V.  Pankhurst,  36  Ark.,  371,  1880;  5  Amer.  & 
Eng.  R.  R.  Cases,  635;  Kansas  Pacific  R'y 
Co.  V.  Cranmer,  4  Colo.,  524,  1879;  Healey 
V.  Dry  Dock,  etc.,  R.  R.  Co.,  46  N.  Y.  Supe- 
rior Ct.,  473, 1881 ;  Cook  v.  Central  R.  R.  and 
Banking  Co.  of  Georgia,  67  Ala.,  533,  1880; 
Bunting  v.  Central  Pacific  R.  R.  Co.,  16 
Nev.,  377,  1881;  6  Amer.  &  Eng.  R.  R. 
Cases,  283 ;  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  v.  Johnson,  103  III.,  513,  1883; 
8  Amer.  &  Eng.  R.  R.  Cases,  335. 

26.  —  pleading,  If  a  complaint  against 
a  railway  company  for  a  personal  injury 
shows  by  its  statement  of  facts  that  the 
plaintiff  was  himself  guilty  of  negligence 
contributing  to  his  injury,  the  complaint  is 
bad,  notwithstanding   it   may  contain   an 
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averment  that  he  was  without  fault.  Jef- 
fersonville,  etc.,  It.  JR.  Co.  v.  Goldsmith,  47 
Ind.,  43,  1874;  8  Amer.  R'y  Rep.,  315. 

27.  —  proximate  cause.  Where  a  pas- 
senger upon  a  street  car  was  himself  guilty 
of  a  want  of  care,  but  it  did  not  contribute 
to  the  accident  whereby  he  was  injured,  or 
only  remotely  contributed  to  it,  he  will  not 
thereby  be  prevented  from  recovering  dam- 
ages from  the  company,  when  the  negligence 
of  the  company  was  the  proximate  cause  of 
the  injury.  Thirteenth  and  Fifteenth  Street 
Bassenger  Ry  Co.  v.  Boudrou,  92  Pa.  St., 
475,  1880;  2  Amer.  &  Eng.  R.  R.  Cases,  30. 

28.  —  The  rule  that  plaintiff  cannot  re- 
cover, if  his  own  wrong,  as  well  as  that  of 
the  defendant,  has  conduced  to  the  injury 
which  he  has  sustained,  is  confined  to  cases 
where  his  wrong  or  negligence  has  imme- 
diately or  proximately  contributed  to  the 
result.  Meeks  v.  Southern  Baeific  R.  B.  Co., 
56  Cal.,  513,  1880;  8  Amer.  &  Eng.  R.  R. 
Cases,  814 ;  Meyers  v.  Chicago,  Bock  Island 
and  Baeific  B.  B.  Co.,  59  Mo.,  228,  1875;  8 
Amer.  R'y  Rep.,  473. 

29.  —  Where  the  plaintiff  may  have  been 
guilty  of  iiegligeuce,  and  that  negligence 
may,  in  fact,  have  contributed  to  the  acci- 
dent, yet  if  the  defendant  could,  by  the  ex- 
ercise of  ordinary  care  and  diligence,  have 
avoided  the  mischief  which  happened,  the 
plaintiff's  negligence,  will  not  excuse  the  de- 
fendant. Biehmond  and  Danville  B.  B.  Co. 
V.  Anderson,  31  Grattan  (Va.),  812,  1879; 
Meyers  v.  Chicago,  Bock  Island  and  Pacific 
B.  B.  Co.,  59  Mo.,  233,  1875;  Chicago  and 
Alton  B.  B.  Co.  v.  Becker,  76111.,  35,  1875; 
Tanner  v.  Louisville  and  Nashville  B.  B.  Co., 
60  Ala.,  621,  1877. 

30.  —verdict.  Where  a  jury  found 
specially  facts  which,  under  an  instruction 
given  by  the  court,  would  entitle  the  defend- 
ant to  a  verdict,  as  showing  contributory 
negligence,  it  was  held  that  a  general  ver- 
dict in  favor  of  the  plaintiff  should  have 
been  set  aside.  Baird  v.  Chicago,  Bock 
Island  and  Pacific  B.  B.  Co.,  55  la  ,  121, 
1880 ;  8  Amer.  &  Eng.  R.  R.  Cases,  138. 

31.  —  wanton  injury.  When  contributory 
negligence  is  relied  on  as  a  defense  to  an 
action  to  recover  damages  for  personal  in- 
juries, if  it  be  shown  that  they  were  in- 
flicted recklessly,  wantonly  or  intentionally. 


such  defense  is  vitiated  and  ovei-come.  Cook 
V.  Central  B.  B.  and  Banking  Co.  of  Geor- 
gia, 67  Ala.,  583.     1880. 

32.  —  To  avoid  the  defense  of  contribu- 
tory negligence,  it  is  not  necessary  that  the 
wrongful  act  of  the  defendant,  or  its  agents 
and  servants,  should  be  "  wanton  and  inten- 
tional," as  erroneously  stated  in  the  case  of 
Government  St.  Railroad  Co.  v.  Hanlon,  53 
Ala.,  70.  Tanner  v.  Louisville  and  Nashville 
B.  B.  Co.,  60  Ala.,  631.     1877. 

33.  —  when  a  question  for  the  jury. 
Where  the  question  of  contributory  negli- 
gence depends  on  a  number  of  circumstances, 
from  which  different  minds  may  arrive  at 
different  conclusions  as  to  whether  there  was 
negligence  or  not,  the  question  ought  to  be 
submitted  to  the  jury  under  proper  instruc- 
tions. Marietta  and  Cincinnati  B.  B.  Co. 
v.  Picksley,  24  Ohio  St.,  654,  1874;  7  Amer. 
R'y  Rep.,  186;  McNarra  v.  Chicago  and 
Northwestern  R'y  Co.,  41  Wis.,  69,  1876;  Jfc- 
Hugh  V.  Chicago  and  Northicestern  Ry  Co., 
41  Wis.,  75,  1876;  Bennsylvania  B.  R.  Co. 
V.  Fortney,  90  Pa.  St.,  333,  1879;  1  Amer.  & 
Eng.  R.  R.  Cases,  128 ;  Kansas  Pacific  Ry 
Co.  V.  Ward,  4  Colo.,  30,  1877;  Corcoran 
V.  New. York  Elevated  B.  B.  Co.,  19  Hun 
(N.  Y.),  868,  1879 ;  Nehrbas  v.  Central  Baeific 
B.  B.  Co.,  63  Cal.,  330,  1882. 

34.  —  when  a.  question  of  law.  Con- 
tributory negligence  becomes  a  question  of 
law  when  the  facts  are  clearly  settled. 
Femandes'  v.  Sacramento  City  Ry  Co.,  52 
Cal.,  45,  1877;  9  Amer.  R'y  Rep.,  352; 
Delaware,  Lackawanna  and  Western  R.  R. 
Co.  V.  Toffey,  38  N.  J.  Law,  535,  1875;  Bon- 
nell  V.  Delaware,  Lackawanna  and  Western 
B.  B.  Co.,  39  N.  J.  Law,  189,  1877;  Bennsyl- 
vania B.  B.  Co.  V.  Bighter,  42  N.  J.  Law, 
180,  1880. 

35.  —  women.  It  cannot  be  laid  down  as 
a  rule  of  law  that  a  less  degree  of  care  is  re- 
quired of  a  woman  than  of  a  man ;  and  an 
instruction  to  that  effect  is  erroneous.  The 
rule  of  reasonable  care  and  prudenc^  knows 
nothing  of  sex.  Hassenyer  v.  Michigan 
Central  B.  B.  Co.,  48  Mich.,  205,  1882;  6 
Amer.  &  Eng.  R.  R.  Cases,  59. 

36.  Corporate  powers.  It  is  not  neces- 
sary, to  fix  the  liability,  that  the  wrongful 
act,  or  the  negligence  from  which  the  injury 
proceeds,  should  have  been  committed  while 
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the  corporation  was  in  the  exercise  of  powers 
conferred  by  the  charter ;  it  may  have  been 
committed  while  the  corporation,  or  its  ser- 
vants acting  under  its  authority,  were  ex- 
ceeding corporate  power,  or  engaged  in' 
transactions  wholly  foreign  to  its  nature. 
South  and  North  Ala.  B.  R.  Co.  v.  Chappell, 
61  Ala.,  527.     1878. 

37.  Crossings;  city  ordinance.  A  person 
about  to  cross  a  railroad  upon  the  street  of 
a  city,  which  has  an  ordinance  limiting  the 
speed  of  trains,  has  a  right  to  presume,  until 
the  contrary  is  made  apparent,  that  the 
company  will  not  run  its  trains  in  violation 
of  such  ordinance.  Correll  v.  B.,  O.  R.  and 
M.  R.  R.  Co.,  38  la.,  130.     1874. 

38.  Defined.  Negligence  is  the  absence  of 
care,  according  to  the  circumstances.  Phil- 
adelphia, Wilmington  and  Baltimore  R.  R. 
Co.  V.  Stinger,  78  Pa.  St.,  319,  IS'IS;  Jamison 
V.  San  Jose  and  Santa  Clara  R.  R.  Co.,  55 
Cal.,  593,  1880;  3  Amer.  &  Eng.  R.  R.  Cases, 
350;  Marcott  v.  Marquette,  Houghton  and 
Ontonagon  R.  R.  Co.,  47  Mich.,  1,  1881;  4 
Amer.  &  Eng.  R.  R.  Cases,  548. 

39.  Evidence.  It  is  not  allowable  to  prove 
by  a  witness  that  the  act  complained  of  was 
not  negligent,  or  objectionable.  It  is  for  the 
jury  to  say,  from  all  the  facts  and  circum- 
stances, whether  an  act  constitutes  negli- 
gence. Pennsylvania  Co.  v.  Stoelke,  104 
III.,  201,  1883;  8  Amer.  &  Eng.  R.  R.  Cases, 
523. 

40.  Gross  neglect.  To  instruct  the  jury 
that,  if  the  plaintiff  failed  to  exercise  ordi- 
nary care,  he  was  guilty  of  gross  negligence, 
and  that,  if  he  was  injured  for  the  want  of 
ordinary  care,  no  action  will  lie  unless  the 
defendant  wilfully  inflicted  the  injuiy,  pre- 
sents unsound  propositions  of  law.  Stratton 
V.  Central  City  Horse  R'y  Co.,  1  Amer.  & 
Eng.  R.  R.  Cases  (111.),  115.     1880. 

41.  —  Where  the  jury  found  that  the  de- 
fendant was  guilty  of  gross  negligence,  im- 
mediately causing  the  injury,  and  they  also 
found  that  the  plaintiff  was  guilty  of  negli- 
gence contributing  to  the  injury,  without 
specifying  what  degree  of  negligence,  or 
whether  proximately  or  remotely  contribu- 
tory, h£ld,  that  it  was  apparent  from  the 
other  findings,  and  the  instructions  of  the 
court,  that  they  intended  only  such  slight 
negligence  as  was  consistent  with  a  right  to 
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recover  compensation.    Kansas  Pacific  B.  B. 
Co.  V.  Pointer,  14  Kans.,  37.     1S74. 

42.  Instructions.  Where  the  term  negli- 
gence is  used  without  any  qualifying  woi-d 
it  will  be  generally  understood  that  ordi- 
nary negligence  is  meant.     lb. 

43.  —  An  instruction  which  attempts  to 
define  the  character  and  degree  of  negli- 
gence which  would  authorize  a  recovery  for 
an  injury,  but  which  omits  the  essential 
qualification  that  the  negligence  upon  which 
a  recovery  must  be  based  is  such  as  helped 
to  produce  the  injury,  and  such  alone,  is 
erroneous.  Chicago  and  Northwestern  Ry 
Co.  V.  Carroll,  13  Bradwell  (111.),  643.     1883, 

44.  —  In  a  suit  against  a  railroad  com- 
pany for  causing  the  death  of  a  person 
through  negligence,  where  there  is  a  question 
as  to  whether  the  deceased  was  guilty  of 
negligence  or  not,  an  instruction  which 
directs  the  jury,  if  tHey  beUeve  certain  facts, 
to  find  absolutely  for  the  plaintiff,  without 
containing  the  requirement  of  any  degree  of 
care  whatever  on  the  part  of  the  deceased,  is 
erroneous.  Chicago  and  Alton  B.  B.  Co.  v. 
Mock,  73  111.,  141.     1874. 

45.  Iowa  statnte.  The  following  instruc- 
tion was  given:  "  It  is  the  law  of  Iowa  that 
every  railroad  company  is  liable  for  all  dam- 
ages sustained  by  any  person,  ineluding  em- 
ployes, in  consequence  of  any  neglect  of  the 
agents  or  by  any  mismanagement  of  the  en- 
gineers or  other  employes  of  the  corporation, 
provided  the  plainti£f  did  not  contribute  to 
the  injury  by  his  own  want  of  proper  care 
or  negligence."  It  was  urged  by  the  defend- 
ant that  the  use  of  the  terms  "any  neglect " 
and  "  any  mismanagement "  implied  that  de- 
fendant was  liable  for  want  of  extraordinary 
care;  but  the  court  held  otherwise,  and  that 
the  instruction  was  not  eiToneous,  Hamil- 
ton V.  Des  Moines  Valley  B.  R.  Co.,  86  la.,  31. 
1873. 

46.  Master  and  servant.  The  tixie  test  by 
which  to  determine  the  liability  of  the  em- 
ployer or  master  for  the  negligence  or  wrong- 
ful acts  of  the  servant  is,  was  the  wrongful 
or  negligent  act  done  in  the  course  and 
scope  of  the  servant's  employment?  If  it 
was,  the  employer  is  liable.  Johnson  v.  Chi- 
cago, Bock  Island  and  Pacific  B.  B.  Co.,  58 
la.,  348,  1883;  8  Amer.  &  Eng.  E.  E.  Cases, 
306. 
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47.  Pleading,  Under  a  general  charge  of 
negligence  in  the  running  of  a  train,  evi- 
dence may  be  given  of  any  and  evei'y  de- 
gree of  negligence.  Negligence  must  be 
charged  in  the  complaint,  but  it  is  the  prov- 
ince of  the  evidence  to  Show  in  what  it  con- 
sisted, PennsyliJania  Co.  V.  Krick,  47  Ind., 
868.     1874, 

48.  — *  The  due  care  of  the  Jnjured  party 
need  not  be  alleged  except  in  cases  where 
the  facts  stated  would,  if  unexplained,  make 
a  prima  faoie  case  of  contributory  negli- 
gence. Texas  and  Pacific  JR'y  Co.  v.  Mur- 
phy, 48  Tex,,  356,  1876)  13  Amer.  R'y  Rep., 
819. 

49.  Proximate  cause.  In  determining 
what  is  proximate  cause,  the  true  rule  is,  the 
injury  must  be  the  natural  and  probable  con- 
sequence of  the  negligence;  such  a  conse- 
quence, as  from  the  surrounding  circum- 
stances of  the  case,  might  and  ought  to  have 
been  foreseen  by  the  wrong-doer  as  liliely  to 
flow  from  his  act.  Hoag  v.  Lake  Shore  and 
Michigan  Southern  B.  M.  Co.,  85  Pa.  St., 
293,  1877;  18  Amer.  R'y  Rep.,  405. 

50.  —  Negligence  of  the  plaintiff  which 
contributes  remotely  to  the  injury  will  not 
prevent  a  recovery,  if-  the  defendant  could, 
by  the  exercise  of  ordinary  care  and  pru- 
dence, have  avoided  the  danger.  Neier  v. 
Missouri  Pacific  B'y  Co.,  18  Mo.  App.,  25, 
1883;  Samev.  Same,  ib.,  35,  1883. 

51.  Rate  of  speed.  No  rate  of  speed  in  a 
railroad  train  is  negligence  per  se  except 
where  the  law  of  the  state,  or  of  a  munici- 
pal corporation  authorized  to  do  so,  pre- 
scribes a  limit.  Maher  V.Atlantic  and  Pacific 
R.  P.  Co.,  64  Mo.,  367.     1876. 

62.  Third  party's  neglect;  neglect  of 
co-employe.  A  stranger  is  not  relieved  from 
liability  for  an  injury  caused  by  his  negli- 
gence to  a  third  person,  by  the  fact  that  the 
negligence  of  a  co-employe  of  the  per- 
son injured  contributed  thereto.  Busch  v.- 
Buffalo  Creek  B.  B.  Co.,  39  Hun  (N.  Y.), 
112.     1883. 

58.  Verdicts;  snccessivo.  Where  three 
successive  juried  have,  on  a  doubtful  question 
of  negligence,  found  for  the  plaintiff,  this 
court  Should  be  clearly  convinced  of  the  ex- 
istence of  error  before  it  orders  the  setting 
aside  of  the  third  verdict;  Kansas  Pacific 
R.  B.  Co.  V.  Pointer,  14  Kans.,  87.    1874. 


54,  Where  a  question  of  fact.  Negligence 
is  a  question  of  fact;  and  where  the  infer- 
ences to  be  drawn  from  the  proof  are  not 
certain  and  uncontrovertible,  it  cannot  be  de- 
cided, as  a  question  of  law,  by  directing  a 
verdict  or  non-suit,  but  must  he  submitted  to 
the  jury.  Thurber  v.  Harlem  Bridge,  Mor- 
risania  and Fordham  B.  B.  Co.,  60  N.  Y.,  836, 
1875;  10  Amer.  R'y  Rep.,  136;  Kansas  Pacific 

B.  B.  Co.  V.  Pointer,  14  Kans.,  37,  1874;  Mc- 
Namara  v.  North  Pacific  B.  B.  Cc,  50  Cal., 
581,  1875;  12  Amer.  R'y  Rep.,  190;  Ahhett  v. 
Chicago,  Milwaukee  and  St.  Paul  B'y  Co.,  30 
Minn.,  482,  1883;  Bonnell  v.  Delaware,  Lack- 
awanna and  Western  B.  B.  Co.,  39  N.  J. 
Law,  189,  1877;  14  Amer.  R'y  Rep.,  320. 

55.  When  a  question  of  law.  When  the 
facts  are  vindisputed  the  question  of  negli- 
gence becomes  one  of  law.  O'Neill  v.  Chicago 
and  Northwestern  B'y  Co.,  1  McOrary  (U.  S. 

C.  C),  505,  1881 ;  Hoag  v.  Lake  Shore  and 
Michigan  Southern  B.  B.  Co.,  85  Pa.  St.,  393, 
1877;  18  Amer.  Ry  Rep.,  405;  Flemming  v. 
Western  Pacific  B.  B.  Co.,  49  Cal.,  253,  1874; 
7  Amer.  R'y  Rep.,  265;  Solen  v.  Virginia 
and  Truckee  B.  B.  Co.,  13  Nev.,  106,  1878; 
McMahon  «."  Northern  Central  B'y  Co.,  39 
Md.,  438,  1873;  Stockstill  v.  Dayton  and 
Michigan  B.  B.  Co.,  34  Ohio  St.,  83,  1873. 

66.  Wilful  acts.  A  corporation  is  liable 
for  the  wilful  acts  and  torts  of  its  employes 
committed  within  the  general  scope  of  their 
employment,  as  well  as  for  acts  of  negli- 
gence; and  the  corporation  is  thus  bound, 
although  the  particular  acts  have  not  been 
previously  authorized  or  subsequently  rati- 
fied by  the  employer.  The  act  of  the  agent, 
within  the  general  scope  of  his  employment, 
is  the  act  of  the  employer,  and  if  wrongful, 
the  master  is  liable,  although  the  act  be  un- 
necessary to  the  performance  of  the  master's 
service,  and  was  not  intended  for  that  pur- 
pose. The  liability  of  the  master  does  not 
depend  upon  the  necessity  of  the  act  or  the 
intent  with  which  it  was  done,  but  upon 
whether  the  act  was  wrongful  and  within 
the  general  scope  of  the  employment  of  the 
agent.  Indianapolis,  Peru  and  Chicago  B'y 
Co.  V.  Anthony,  48  Ind.,  183.     1873. 

57.  —  Where  the  plaintiff  is  guilty  of  or- 
dinary negligence,  contributine  directly  to 
the  injury,  he  cannot  recover,  except  per- 
haps, in  cases  of  wanton  and  wilful  injury. 
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Kansas  Pacific  B.  JR.  Co.  v.  Pointer,  14 
Kans..  37.     1874. 

68.  —  When  wilful  negligence  is  estab- 
lished, the  guilty  party  must  answer  in  dam- 
ages, no  matter  how  negligently  the  person 
killed  may  have  acted.  Contributory  negli- 
gence is  not  a  question  in  the  case  when  wil- 
ful negligence  is  established.  Ch.  57,  Gen. 
St.,  §§  1  and  3.     Claxton  v.  Lexington  and 

.  Big  Sandy  R.  R.  Co.,  13  Bush  (Ky.),  636. 
1878. 

69.  —  In  an  action  for  wilful  neglect, 
under  §  3  of  ch.  57  of  Gen.  Stats.,  a  special 
verdict  having  been  demanded,  the  court 
should  have  instructed  the  jury  as  to  what 
"wilful  neglect"  was,  and  then  left  it  to 

.  them,  by  questions  properly  framed,  to  de- 
cide whether  it  existed;  and,  the  jury  not 
having  passed  on  the  question  of  wilful  neg- 
lect, their  special  verdict  is  not  sufficient  to 
support  a  judgment  for  the  plaintiff.  Padu- 
eah  and  Elizahethtown  R.  R.  Co.  v.  Letcher, 
13  Amer.  &  Eng.  E.  R.  Cases  (Ky.),  61. 
1883. 


NEW  TRIALS. 

See  Costs;  Eminent  Domain. 

1.  Accident.  New  trial  granted  because 
of  failure  to  defend  through  misinforma- 
tion as  to  the  time  of  the  terra  of  the  court. 
Buena  Vista  County  v.  Iowa  Falls  and  Sioux 
City  R.  R.  Co.,  49  ta.,  657.     1878. 

S.  Arrest  of  judgment.  Sustaining  a 
..motion  in  arrest  of  judgment  is  equivalent 
to  .granting  a  new  trial.  Morehead  v.  In- 
ternational R.  R.  Co.,  46  Tex.,  178,  1876;  13 
Amer.  E'y  Rep.,  314. 

3.  Concurrent  verdicts.  Concun-ent  ver- 
dicts will  not  justify  the  refusal  of  a  new 
■trial  where  thei-e  has  been  misconduct  on 
■the  part  of-  the  juries.    Brown  v.  Atchison, 

Topeka  and  Santa  Fe  R.  B.  Co.,  29  Kans., 
186,  1883;  10  Amer.  &  Eng.  Ri.  R.  Cases,  739. 

4.  Costs.  The  first  trial  was  had  before  a 
judge  who  was  a  stockholder  in  the  defend- 
ant corporation.  On  a  second  trial  the 
plaintiff  again  recovered  a  verdict.  Held, 
that  he  was  entitled  to  costs  for  two  trials. 
Cregin  v.  Brooklyn  Cross- Town  R.  R.  Co., 
19  Hun  (N.  Y.),  349.     1879. 

.    5.  Demurrer  to  evidence.    A  demurrer  to 
evidence  cannot  be  made  after  verdict,    A 


motion  for  new  trial  is  then  the  only  rem- 
edy, and  is  addressed  to  the  discretion  of 
the  trial  judge.  Aldrich  v.  Springfield, 
Athol  and  Northeastern  R.  R.  Co.,  125  Mass., 
404.     1878. 

6.  Evidence.  New  trial  granted  under  the 
evidence.  Kuse  v.  N.  Y.,  New  Haven  and 
Hartford R.  R.  Co.,  4  Hun  (N.  Y.),  673, 1875; 
Chicago  and  Alton  R.  R.  Co.  v.  Buttolf,  66 
111..  347,  1873;  Delanev.  Central  R.  R.  and 
Banking  Co.,  59  Ga.,  638,  1877. 

7.  —  Verdict  held  not  contrary  to  the  evi- 
dence. Western  and  Atlantic  R.  R.  Co.  v. 
Brown,  59  Ga.,  8S0,  1877;  Chicago  and  Alton 
R.  R.  Co.  V.  Stover,  63111.,  358, 1873;  Illinois 
and  St,  Louis  R.  R.  Co.  v.  MeClintoek,  ib., 
514, 1872;  Marietta  and  Cincinnati  R.  R  Co. 
V.  Strader,  29  Ohio  St.,  448,  1876. 

8.  Frand.  Issues  cannot  be  retried  in  an- 
other cause,  upon  allegations  of  fraud  and 
perjury  in  the  first  action.  New  York  Cen- 
tral R.  R.  Co.  V.  Hdrrold,  65  Howard's  Prac- 
tice (N.  Y.),  89.     1883. 

9.  Misconduct  of  jury.  Where  the  nat- 
ural tendency  of  what  a  juror  does  or  says 
or  willingly  listens  to  from  others  is  to  bias 
his  mind,  or  where  his  misconduct  evinces  a 
prejudgment  of  the  case,  or  ill-will  or  pas- 
sion against  the  losing  party,  the  inference 
of  prejudice  in  the  true  sense  inevitably  fol- 
lows, because  the  verdict  cannot  be  said  to 
be  the  result  of  a  fair  trial.  The  various 
matters  of  misconduct  of  a  jury  held  preju- 
dicial to  the  plaintiff  in  a  personal  injury 
case,  and  a  new  trial  awarded.  Pool  v. 
Chicago,  Burlington  and  Quincy  R.  R.  Co., 
6  Federal  Reporter,  844.     1881. 

10.  Misconduct  of  prevailing  party. 
Where  it  appears  that  during  the  progress  of 
a  trial  the  prevailing  party  or  his  attorney 
has  furnished  intoxicating  liquors  to  a  juror, 
it  is  a  good  ground  for  a  new  trial,  unless  it 
is  clearly  shown  that  it  was  not  intended  to 
influence  his  action  in  the  case,  and  that  it 
had  no  influence  on  his  mind  as  a  juror. 
Pittsburgh,  Cincinnati  and  St.  Louis  R'y 
Co.  V.  Porter,  33  Ohio  St.,  338.     1877. 

11.  Newly  -  discovered  evidence.  The 
granting  of  new  trials,  because  of  newly- 
discovered  evidence,  rests  for  the  most  part 
with  the  trial  court.  Cook  v.  St.  Louis  and 
Keokuk  R.  R.  Co..  56  Mo.,  880.    i874.      , 

12.  —  A  new  trial  granted  on  the  ground 
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of  newly-discovered  evidence.  Cairo  and 
St.  Louis  R.  B.  Co.  v.  Schumacher,  11  111., 
583,  1875;  Wayt  v.  B.,  C.  B.  and  M.  B.  B. 
Co.,  45  la.,  217,  1876;  Cairo  and  Fulton  B. 
B.  Co.  V.  Titus,  33  N.  J.  Eq.,  397,  1880;  re- 
versing Cairo  and  Fulton  B.  B.  Co.  v.  Titus, 
30  N.  J.  Eq.,  502,  1879. 

13.  —  A  new  trial  In  a  personal  injury 
case  refused.  No  sufficient  diligence  was 
used  in  discovering  the  evidence  upon  which 
the  application  is  based.  Sdhultz  v.  Third 
Avenue  B.  B.  Co.,  47  N.  Y.  Superior  Ct., 
385.     1881. 

14.  —  Newly-discovered  evidence,  which 
is  merely  cumulative,  will  not  entitle  the 
party  to  a  new  trial.  Hickenbottom  v.  Chi- 
cago, Burlington  and  Quincy  B.  B.  Co.,  57 
la.,  704,  1883;  9  Amer.  &  Eng.  E.  R.  Cases, 
609. 

15.  —  A  new  trial  granted  in  a  personal 
injury  case  because  of  admissions  of  the 
plaintiflE  newly  discovered  since  the  trial. 
Houston  and  Tex.  Central  B'y  Co.  v.  Forsyth, 
49  Tex.,  171.     1878. 

16.  —  A  written  contract  relating  to  the 
matter  in  controversy,  made  by  a  former 
agent  of  the  appellants,  and  not  produced  at 
the  trial  because  the  appellants  were  igno- 
rant of  its  existence,  is  material,  within  the 
rule  requiring  newly-discovered  evidence,  as 
ground  of  relief,  to  be  material.  Cairo  and 
Fulton  B.  B.  Co.  v.  Titus,  28  N.  J.  Eq.,  269, 
1877;  14  Amer.  R'y  Rep.,  28. 

17.  —  The  granting  a  continuance  upon  a 
motion  for  a  new  trial  is  a  matter  of  discre- 
tion with  the  trial  court.  Toledo,  Wabash 
and  Western  B'y  Co.  v.  McLaughlin,  63  111., 
889.     1872. 

18.  — When,  in  the  opinion  of  the  court, 
the  verdict  should  have  been  for  defendant, 

.  upon  the  evidence,  it  will  not,  upon  the  mo- 
tion of  plaintiff,  set  aside  a  verdict  in  his 
favor  because  its  amount  was  less  than  the 
evidence  showed  him  to  be  entitled  to,  if  en- 
titled to  recover  at  all.  Beading  v.  Texas 
and  Pacific  B'y  Co.,  4  Federal  Reporter,  134. 
1880. 

19.  Practice.  Practice  on  applications  for 
new  trial  considered.  Steelev.  C,  C.  and  A. 
B.  B.  Co.,  14  So.  Car.,  §24,  1880;  Cleveland, 
Columbus,  Cincinnati  and  Indianapolis  B. 
R.  Co.  v.. Long,  34  Ohio  St.,  133,  1878; 
Georgia  Southern  B..B.  Co.  v.  Neel,  68  Ga., 


609,  1883;  Western  and  Atlantic  B.  B.  Co.  v. 
Johnson,  59 Ga.,  626, 1877 ;  Mehan  v.  Chicago, 
Bock  Island  and  Pacific  R.  B.  Co.,  55  la., 
305, 1880 ;  Kansas  Pacific  B'y  Co.  v.  Twombly, 
3  Colo.,  559;  1875;  Ottawa,  Oswego  and  Fox 
Biver  Valley  B.  B.  Co.  v.  McMath,  91  111., 
104,  1878;  Peoria,  Decatur  and  EvansoUle 
B'y  Co.  v.  Booth,  11  Bradwell  (111.),  358,  1882. 

20.  Proceedings  in  equity.  Where  a  judg- 
ment has  been  recovered  at  law,  and  the 
party  who  recovered  it  has  been  enjoined  in 
chancery  from  proceeding  thereon,  and  a 
new  trial  has  been  ordered,  such  new  trial 
may,  in  a  proper  case,  be  had  in  chancery, 
or,  in  the  discretion  of  the  chancellor,  may 
be  had  at  law,  either  by  an  issue  out  of  this 
court  or  in  the  suit  at  law ;  and  where  a  new 
trial  in  the  suit  at  law  is  ordered,  unless  the 
party  who  recovered  the  judgment  will  con- 
sent to  such  new  trial,  he  will  be  perpetually 
enjoined  from  enforcing  his  judgment. 
Cairo  and  Fulton  B.  B.  Co.  v.  Titus,  35  N. 
J.  Eq.,  384.     1883. 

21.  —  A  court  of  equity  will  not  grant  a 
new  trial  in  a  law  action  except  upon  clear 
testimony.  Toledo,  Wabash  and  Western 
B'y  Co.  v.  Ingram,  85  111.,  172.     1877. 

22.  Remittitur.  The  court  below  made 
an  order  granting  the  defendant  a  new  trial, 
unless  the  plaintiff  should  remit  a  specified 
portion  of  the  damages.  The  plaintiff  de- 
clined to  do  so,  and  appealed  from  the  order. 
Held,  the  practice  adopted  by  the  judge 
below  has  been  several  times  approved  here, 
and  we  cannot  say  the  evidence  did  not 
justify  his  action.  Oregg  v.  San  Francisco 
and  North  Pacific  B.  B.  Co.,  59  Cal.,  313. 
1881. 

23.  —  Upon  a  motion  for  a  new  trial,  the 
trial  judge  stated  that  he  thought  the  dam- 
ages too  high  and  would  require  a  remit- 
titur, if  the  defendant  would  abide  the 
judgment  and  not  appeal,  to  which  defend- 
ant refused  to  agree;  therefore  he  allowed 
the  judgment  to  stand.  Such  practice  is 
reprehensible.  Louisville  and  Nashville  B. 
B.  Co.  V.  Oarrett,  8  Lea  (Tenn.)  488.    1881. 


NON-SCIT. 

1.  Appeal.     A   non-suit,  taken  by   the 
plaintiff  in  consequence  of  the  ruling  of  thb 
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court  sustaining  a  demurrer  to  his  com- 
plaint, is  voluntary,  and  not  revisable  on 
appeal  under  section  2759  of  the  Revised 
Code.  Amerson  v.  Montgomery  and  Mobile 
R  B.  Co.,  50  Ala.,  497.     1874. 

2.  Evidence.  When  there  was  some  tes- 
timony before  the  jury  sustaining  the  plaint- 
iff's case,  the  order  allowing  a  non-suit  was 
error,  even  though  such  evidence  would 
have  been  excluded  as  inadmissible  had  it 
been  objected  to.  Jones  v.  Mobile  and 
Girard  R.  R.  Co.,  55  Ga.,  123.     1875. 

3.  Writ  of  error.  A  writ  of  error  will 
not  lie  to  a  voluntary  non-suit.  Jones  v. 
Mobile  and  Qirard  B.  R.  Co.,  64  Ga.,  446. 
1879. 


NOTICE. 

1.  Claim  to  land;  g^radin?  for  railway. 

Where  it  is  shown  that  grading  had  been 
commenced,  but  subsequently  suspended,  by 
a  railroad  company  on  a  tract  of  land  to 
which  it  had  no  record  title ;  and  where  the 
evidence  as  to  the  kind  and  quantity  of 
grading  was  indefinite,  and  did  not  show 
that  the  grading  indicated  the  purpose  for 
which  it  was  done ;  and  where  there  was  no 
evidence  that  the  purchaser  of  the  land 
knew  of  or  suspected  the  existence  of  such 
grading, —  held,  that  there  was  no  evidence  to 
warrant  a  finding  that  the  purchaser  took 
with  actual  notice  of  the  claim,  of  the  rail-' 
road  to  the  land.  Masterson  v.  West  End  R. 
R.  Co.,  5  Mo.  App.,  64,  1878;  affirmed,  73 
Mo.,  342.     1880. 

2.  Lis  pendens.  Since  Laws  of  1869,  c.  75 
(Gen.  St.  1878,  c.  75,  §  34),  regulating  the 
filing  of  notice  of  lis  pendens,  a  purchaser 
from  one  of  the  parties  to  an  action  affect- 
ing the  title  to  real  estate  is  not  charged  with 
notice  of  the  pendency  of  the  action,  nor 
bound  by  the  judgment,  except  in  favor  of  a 
party  who  filed  notice  of  lis  pendens  as  pro- 
vided by  that  act.  Jorgensen  v.  Minneapolis 
and  St.  Louis  Ry  Co.,  35  Minn.,  308.    1878. 

8.  —  Where  a  railway  extends  through 
several  counties  a  notice  of  lis  pendens  would 
not  be  operative  in  the  absence  of  proof  that 
the  complaint  was  filed  in  some  one  of  the 
counties.  Cornell  v.  Utioa,  Ithaca  and  JEl- 
mira R.  R.  Co.,  61  Howard's  Practice  {N.  Y.), 
184.    1881. 


4.  —  The  exception  in  favor  of  negotiable 
paper  to  the  ordinai-y  rule  of  lis  pendens  has 
no  application  to  a  suit  commenced  to  en- 
force a  collateral  lien  created  by  third  per- 
sons upon  property  not  belonging  to  the 
debtor,  and  now  in  the  hands  of  strangers  to 
the  obligation  of  the  bonds.  The  controver- 
sies about  the  lien  are  independent  of  and 
collateral  to  those  controversies  about  the 
negotiable  securities  which  are  included  in 
the  exception.  Stevens  v.  Railroad  Compa- 
nies, 4  Federal  Reporter,  97.     1880. 

6.  Purchase  of  land  by  railway  company. 
A  railway  company  contracted  for  certain 
lands,  and  under  the  conditions  of  the  con- 
tract proceeded  to  build  its  line  across  them, 
receiving  at  length  a,  deed  from  the  only 
owner  of  whose  rights  it  had  notice.  Mean- 
while the  same  land  had  been  set  off  by  deed 
of  partition  to  a  party  who  held  some  unre- 
corded claim  to  an  undivided  interest  in  the' 
premises,  and  this  pai'ty  afterwards  executed 
a  quit-claim  deed  to  the  land,  referring  to  the 
company's  occupancy.  Held,  that  an  in- 
junction would  lie  to  restrain  proceedings  in 
ejectment  brought  against  the  company  by 
the  holder  of  the  quit-claim  deed.  Detroit 
and  Milwaukee  R.  R.  Co.  v.  Brown,  37  Mich.; 
533.     1877. 

6.  Title  ;  possession.  The  general  rule  is 
that  possession  of  land  is  notice  to  a  pur- 
chaser of  the  possessor's  title.  But  this  rule 
does  not  apply  to  a  vendor  remaining  in 
possession  so  as  to  require  a  purchaser  from 
his  grantee  to  inquire  whether  he  has  re- 
served any  interest  in  the  land  conveyed, 
So  far  as  the  purchaser  is  concerned,  the 
vendor's  deed  is  conclusive  on  ^the  subject. 
Van  Keuren  v.  Central  R.  R.  Co.  of  New 
Jersey,  38  N.  J.  Law,  165,  1875;  13  Amer. 
R'y  Rep.,  43. 


NUISANCE. 

See  BazBaBS;  Eminent  Domain;   Hiohwats;  |lK.njNc- 

TIONS;  FlKES. 

1.  Culvert.  A  railway  company  is  not 
responsible  for  the  acts  of  its  employes  in 
creating  a  nuisance  by  using  a  culvert  under 
its  railroad  near  the  residence  of  the  plaintiff 
for  the  purposes  of  a  jirivy.  Hopkins  v. 
Western  Paeifto  R.  R.  Co.,  50  Cal.,  190,  1875; 
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13  Amer.  R'y  Eep.,  176.  In  such  an  action, 
evidence  to  show  that  the  land  would  sell 
for  less  on  account  of  the  nuisance  is  not 
admissible.    lb. 

2.  Damages.  In  an  action  to  recover  dam- 
ages caused  to  a  house  and  lot  by  the  con- 
struction and  operation  of  railroad  tracks  in 
a  street  in  close  proximity  to  the  plaintiff's 
property,  tlie  true  measure  of  damages  is 
the  loss  sustained  by  the  nuisance,  tlie  in- 
jury from  jarring  the  building  and  the 
throwing  of  cinders  and  smoke  upon  the 
plaintiff's  premises ;  and  the  depreciation  of 
the  value  of  the  property  by  these  causes 
may  be  considered,  but  not  general  depre- 
ciation, in  value  f  j-om  other  causes,  such  as 
mere  inconvenience  in  approaching  or  leav- 
ing the  property,  or  the  noise  and  confusion 
in  the  vicinity.  The  injury  must  be  physi- 
cal. Chicago,  Milwaukee  and  St.  Paul  B.  S. 
Co.  V.  Hall,  90  III.,  42.     1878. 

3.  Dwelling  near  railway.  Where,  after 
the  construction  of  a  railroad  over  a  portion 
of  a  lot,  the  owner  erected  a  dwelling-house 
upon  the  lot,  in  close  proximity  to  the  road, 
and  occupied  the  same  as  a  residence,  it  was 
Tield  that  the  owner,  having  built  the  house 
with  full  knowledge  that  it  would  be  affected 
by  the  road,  could  not  recover  for  the  loss 
which  he  thus  knowingly  and  voluntarily 
incurred,  but  that,  so  far  as  the  house  sus- 
tained a  direct  physical  injury  by  the  com- 
pany, which  it  was  its  duty  to  avoid,  as 
against  all  adjacent  property,  the  owner  was 
entitled  to  recover.  Indianapolis,  Bloom- 
ington  and  Western  R'y  Co.  v.  McLaughlin, 
77  111.,  375.     1875. 

4.  Equitable  relief.  A  person  having  the 
mere  naked  possession  of  land  has  an  ade- 
quate remedy  at  law  for  an  injury  thereto 
caused  by  a  nuisance,  and  cannot  maintain 
an  equitable  action  under  eh.  190,  Laws  of 
1883.  Denner  v.  Chicago,  Milwaukee  and  St. 
Paul  R'y  Co.,  57  Wis.,  318,  1883;  11  Amer. 
&  Eng.  E.  R.  Cases,  503. 

6.  —  Where  a  number  of  persons  living 
along  the  line  of  a  railway,  running  from  the 
main  line  to  a  granite  quarry,  operating 
under  charter,  and  running  through  the 
streets  of  a  town  with  the  consent  of  the  coun- 
cil thereof,  brought  suits  against  the  com- 
pany for  damages  resulting  from  the  making 
of  embankments  and  cuts  in  the  sti'eet  which 


ran  in  front  of  their  property,  and  from  the 
use  of  an  improper  engine,  which  cast  cin- 
ders and  soot  into  plaintiffs'  yiards  and 
houses,  and  the  running  thereof  at  irregular 
times,  a  bill  by  the  company  to  settle  the 
rights  of  all  parties  and  to  prevent  multi- 
plicity of  suits  was  not  without  equity. 
Guess  V.  Stone  Mountain  Granite  and  R'y 
Co.,  67  Ga.,  315.     1881. 

6.  Highway  —  crossing.  When  a  railway 
company  lays  its  track  over  a  public  high- 
way, it  is  necessary  that  the  company  shall 
have  paramount  control  over  its  track  and 
the  right  to  regulate  the  repairs  necessary  to 
the  use  of  the  public  in  crossing,  and  it  is. 
therefore  responsible  to  the  public  as  well  as 
individuals  for  a  failure  to  keep  such  cross- 
ings in  repair.  Paducdh  and  EUzabethtown 
R.  R.  Co.  V.  Commonwealth,  80  Ky.,  147, 
1883;  10  Amer.  &  Eng.  R.  R.  Cases,  318. 

7.  —  A  railway  company,  under  its  char- 
ter, cannot  be  permitted  to  destroy  the  use- 
fulness of  a  public  road  by  raising  its  tails 
so  high  at  a  crossing  that  it  is  dangerous  to 
persons  and  animals  to  pass  over  appellant's 
track.    lb. 

8.  —  crossing ;  bridge.  By  s.  8  of  18  and 
19  Vict.,  c.  131,  the  word  "  nuisances"  shall 
include  aqy  premises  in  such  a  state  as  to  be 
a  nuisance  or  injurious  to  health.  The  ap- 
pellant was  the  owner  of  a  railway  bridge 
over  a  highway.  The  rain-water  collected 
On  the  bridge,  and,  running  through  the 
planks,  dripped  on  to  the  highway  and  on 
persons  using  the  highway.  The  appellant 
was  summoned,  under  s.  13  of  the  above  act, 
for  allowing  a  nuisance  to  exist  on  its 
premises,  and  the  justices  ordered  its  abate-  , , 
ment.  Held,  that  the  act,  being  a  sanitary 
act,  applied  only  to  such  nuisances  as  were 
injurious  to  health ;  and  that  as  the  nuisance 
complained  of  was  not  injurious  to  health, 
the  jiistices  were  wrong  in  ordering  its  abate- 
ment. Great  Western  R'y  Co.  v.  Bishop, 
Law  Reports,  7  Queen's  Bench  Cases,  550. 
1873. 

».  —  signals.  It  is  the  duty  of  a  raUway 
company  to  cause  signals  to  be  given  where 
the  safety  of  travelers  on  intersecting  roads 
demands  that  a  warning  should  be  given  of 
approaching  trains.  An  habitual  failure  to 
give  such  signals,  or  warnings,  is  an  indict- 
able nuisance.     The  judgment  of  the  circuit 
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pourt,  imposing  a  fine  upon  a  railway  com- 
pany on  conviction  under  such  an  indict- 
ment, affirmed.  Louisville  and  Nashville  R. 
iJ.  Co.  V.  Commombealth,  13  Bush  (Ky.),  388, 
1877;  15  Amer.  R'yEep.,  345. 

10.  —  speed  of  trains.  The  crossing  of  a 
turnpike  by  trains  at  the  rate  of  from  fif- 
teen to  twenty  miles  an  hour,  without  suf- 
ficient warning,  is  a  public  nuisance.  Louis- 
ville, Cincinnati  and  Lexington  R.  R.  Co.  v. 
Commonwealth,  80  Ky.,  143.  1883. 
.  11.  —  Evidence  offered  as  to  the  absence 
of  casualties  on  other  roads  conducted  in  a 
more  populous  community,  and  at  cross- 
ings more  generally  used  th^u  the  highway 
in  question,  was  properly  excluded.    lb. 

12.  Indictment.  An  indictment  wiU  lie 
against  a  railway  company  for  the  creation 
and  maintenance  of  a  public  nuisance. 
Northern  Central  Ry  Co.  v.  Commonwealth, 
90  Pa.  St.,  300,  1879;  5  Amer.  &  Eng.  K.  E. 
Cases,  318. 

13.  —  contributory  negligence  of  the  pub- 
lic. Where  a  nuisance  is  public,  endanger- 
ing the  community  by  the  careless  and  in- 
cautious exercise  of  a  hazardous  business, 
the  contributory  negligence  of  any,  or,  in- 
deed, aU  the  community,  furnishes  no  de- 
fense to  the  injury  to  the  public.  Louisville, 
Cincinnati  and  Lexington  R.  R.  Co.  v.  Com- 
monwealth, 80  Ky.,  143.     1883. 

14.  —  non-resident  corporation.  'The 
Cincinnati  R'y  Co.,  by  an  act  of  the  Ken- 
tucky general  assembly,  is  granted  all  the ' 
powers  incident  to  corporations,  an^  should 
be  held,  like  other  railroad  comjtanies,  liable 
for  any  violation  of  the  laws  of  Kentucky. 
Cincinndti  R'y  Co.  v.  Commonwealth,  80 
Ky.,  137,  1882;  7  Amer.  &  Eng.  R.  R.  Cases, 
91, 

15.  Injunction.  The  building  of  a  rail- 
road on  a  party's  land,  and  maintaining  it 
there,  is  a  permanent  injury,  and  if  used  for 
the  purpose  of  continuously  removing  the 
owner's  sand  and  soil,  would  becoine  a  nuis- 
ance, and  when  attempted  to  be  done  with- 
out lawful  authority,  may  be  enjoined.  Cobb 
V.  Illinois  and  St.  Louis  R.  R.  and  Coal  Co., 
68  III.,  233.     1873. 

16.  —  Occurrences  of  nuisance,  if  tempo- 
rary and  occasional  only,  are  not  grounds 
for  the  interference  of  the  court  of  chancery 
by    injunction,    except   in    extreme    cases. 


Therefore,  where  a  railway  company  carried 
down  to  and  deposited  on  a  siding  to  its  line 
manure  which  was  occasionally  not  proper 
manure,  and  it  occasionally  allowed  it  to  re- 
main there  longer  than  it  ought  to  have  re- 
mained, held,  in  a  suit  by  a  neighboring 
land  owner  for  an  injunction  to  restrain  the 
nuisance  and  for  damages,  that  the  court 
would  not  interfere  by  way  of  injunction. 
Swaine  v.  Great  Northern  R'y  Co.,  4  De  Gex, 
Jones  &  Smith,. 211 ;  69  Eng.  Ch.,  211.    1864. 

17.  Joint  nuisance.  In  a  suit  by  a  prop- 
erty owner  to  recover  damages  against  three 
railroad  companies  for  the  laying  of  their 
tracks  near  his  dwelling,  in  the  street, 
whereby  smoke,  dust  and  cinders  were 
thrown  upon  his  house  and  lot,  and  other- 
wise creating  a  nuisance,  depreciating  the 
value  of  his  property,  where  the  plaintiff, 
on  tlie  trial,  entered  a  nolle  prosequi  as  to 
all  damages  arising  from  the  construction 
and  operation  of  certain  tracks,  shown  to 
belong  to  one  of  the  companies  exclusively, 
a  finding  of  damages  for  the  depreciation 
caused  by  all  the  roads,  as  well  as  general 
depreciation  of  real  estate,  after  the  con- 
struction of  the  several  roads,  cannot  be 
sustained,  and  a  remittitur  of  $800  out  of 
$3,000,  found  by  the  jury,  will  not  cure  the 
error,  as  it  cannot  be  known  how  much  the 
jury  allowed  for  damages  occasioned  by  the 
tracks  to  which  the  nolle  applied.  Chicago, 
Milwaukee  and  St.  Paul  R.  R.  Co.  v.  HaU, 
90  111.,  43.     1878. 

18.  Lessee  or  grantee.  A  party,  in  whose 
possession  and  control  a  railroad  is  placed, 
with  power  to  continue  its  use,  is  equally 
liable  with  the  original  owner  for  a  nuisance 
arising  from  the  manner  of  its  consti-uction. 
Tate  V.  Missouri,  Kansas  and  Texas  R'y  Co., 
64  Mo.,  149.     1876. 

19.  Mortar  mill.  Where  a  railway  com- 
pany for  the  construction  of  its  works 
erected  a  mortar  mill  on  part  of  its  land 
close  to  the  place  of  business  of  the  plaint- 
iff, who  complained  of  the  injury  and 
annoyance  occasioned  by  the  noise  and 
vibration,  held,  that  the  mortar  mill  was 
not  necessary  for  the  construction  of  the 
line,  and  an  injunction  was  granted  accord- 
ingly. Fenvnck  v.  East  London  Ky  Co^ 
Law  Reports,  20  Equity  Cases,  544,  1875,- 
15  Eng,  (Moak),  480. 
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20.  Permanent  Injury;  snbsoqnent 
grantee.  '  The  evidence  tending  to  show  a 
permanent  injury  resulting  from  tlie  con- 
etruction  and  operation  of  the  railroad,  such 
injury  was  effectuated  when  the  road  was 
constructed  and  first  put  in  operation,  and 
any  right  of  action  therefor  vested  in  him 
who  was  then  the  owner  of  the  premises. 
Hia  grantee  cannot  maintain  such  action. 
Chicago  and  Euxtem  Illinois  R.  B.  Co.  v. 
Loeb,  8  Brad  well  (111.),  63T.     1881. 

21.  Pleading:.  The  declaration  averred 
that  the  plaintiff  owned  and  occupied  as  a 
residence  certain  property  fronting  on  a  cer- 
tain street ;  that  the  defendant  constructed 
and  operated  its  railioad  upon  said  street, 
and  that  smoke  and  cinders  were  cast  and 
thrown  from  the  engines  and  Idcomotives  in 
and  upon  the  property  of  the  plaintiff, 
thereby  greatly  damaging  the  same.  Held, 
on  demurrer,  that  the  declaration  showed  a 
good  cause  of  action.  Stone  v.  Fairbury, 
Pontiaa  and  Northwestern  R.  R.  Co.,  68  111., 
394.     1873. 

22.  —  equity.  Objections  to  an  answer 
to  a  bill  for  nuisance  as  it  stood  before 
amendment  cannot  be  made  after  amend- 
ment, unleas  the  defoiirlant,  after  being  duly 
called  upon  to  file  his  answer  to  the  bill  as 
amended,  or  voluntarily  waiving  such  call, 
chooses  to  let  it  stand  as  tlie  answer  to  the 
amended  bill.  Angel  v.  Pennsylvania  R.  R. 
Co.,  87  N.  J.  Eq.,  83.     188.3. 

23.  —  siiccsssive  actions.  Where  the  in- 
juries sustained  by  reason  of  a  nuisance  con- 
sist in  tlie  destruction  of  crops  f  i-om  year  to 
year,  the  plaintiff  will  not  be  limited  to  a 
single  action,  but  may  sue  from  time  to  time 
as  often  as  the  damage  occurs.  Dickson  v. 
Chicago,  Rock  Island  and  Pacific  R  R.  Co., 
S  Amer.  &  Eng.  R.  R.  Cases,  538,  1880;  71 
Mo.,  675. 

24.  Prcseription.  A  right  to  maintain  a 
nuisance  cannot  be  acquired  by  prescription. 
State  V.  Louisville,  New  Albany  and  Chicago 
Ry  Co.,  88  Ind.,  114,  1888;  10  Amer.  &  Eng. 
R.  R.  Cases,  SSS. 

25.  Reversioner's  rights.  In  order  to  en- 
title a  reversioner  to  maintain  an  action  for 
an  injury  to  his  reversion,  it  is  necessary 
that  the  wrong  complained  of  should  be  in  its 
nature  permanent.  Therefore,  held,  that  a 
reversioner  could  not  maintain  an  action 


against  a  railway  company  for  maldng  loud 
hammering  noises  in  a  shed  adjoining  his 
house,  by  reason  whereof  tlie  tenant  quitted, 
though  it  appeared  that  he  was  afterwards 
unable  to  let  the  house  except  at  a  lower 
rent.  Mumford  v.  Oxford  R'y  Co.,  1  Hurl- 
stone  &  Norman  (Exchequer),  84,  1856;  86 
Eng.  Law  &  Equity,  580. 

26.  Stock  killed  on  raflwny.  "Where  a 
railroad  company  permits  a  hoi-se,  billed  by 
its  locomotive,  to  remain  on  the  side  of  its 
track  so  near  a  dwelling-house  as  to  render 
its  occupancy  unwholesonio,  it  is  guilty  of  a 
private  nuisiince,  for  which  it  becomes  lia- 
ble to  the  person  in  possession  of  tlie  house. 
In  such  case  the  husband,  being  the  occu- 
pier and  in  rightful  possession,  is  the  proper 
plaintiff,  and  hot  the  wife,  although  the 
sickness  resulting  from  the  nuisance  is  that 
of  the  latter.  And  he  may  recover  damages 
resulting  from  that  cause,  an  1  also  from  the 
sickness  of  any  other  members  of  his  house- 
hold. Ellis  V.  Kansas  City,  St.  Joseph  and 
Council  Bluffs  R.  R.  Co.,  63  Mo.,  181,  1870; 
30  Amer.  R'y  Rep.,  411. 

27.  Streets.  Abutting  ownei-s  injured  by 
a  public  nuisance  to  the  higliway  can  sue 
for  and  recover  such  special  damages  as 
they  can  prove.  Orand  Rapids  and  Indiana 
R.  R.  Co.  V.  Heisel.  47  Mich.,  303,  1883;  10 
Amer.  &  Eng.  R.  R.  Cases,  300. 

28.  —  In  an  action  to  recover  special  dam- 
ages caused  by  placing  an  obstruction  in  the 
nature  of  a  nuisance  in  the  street  opposite 
the  plaintiff's  residence,  the  defendant  is 
liable  only  for  the  damages  actually  sus- 
tained prior  to  the  commencemont  of  the 
action.  Hophins  v.  Western  Paoifio  R.  R. 
Co.,  50 Cal.,  190,  1875;  13  Amer.  R'y  Rep.,  176. 

29.  —  If  the  decreased  value  of  the  prem- 
ises could  be  considered  in  such  case  it 
would  be  their  decreased  market  value,  and 
not  their  decreased  value  as  a  family  resi- 
dence; so  that  evidence  of  the  latter  fact  is 
not  admissible.     lb. 

80.  —  If  an  individual  is  seriously  affected 
by  the  exercise  of  unwarrantable  powers  by 
a  city  council  in  authorizing  a  railway  upon 
a  street  he  may  invoke  the  aid  of  n  court  of 
chancery  for  redress.  But  this  is  no  concern 
of  the  general  public.  Chicago  and  Vin- 
cennes  R.  R.  Co.  v.  The  People,  03  111,,  170. 
1879. 
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31,  —  A  railroad  tr^ck  in  a  street  is  not 
necessarily,  per  se,  a  public  nuisance.  Nor 
can  it  be  said,  as  a  matter  of  law,  that  it  is 
an  obstruction.  Wabash,  St.  Louis  and 
Paciflo  B'y  Co.  v.  The  People,  12  Bradwell 
(111.),  418.  1883.  Bee,a\so,  State v.Louismlle, 
New  Albany  and  Chicago  B'y  Co.,  86  Ind., 
114,  1883;  10  Amer.  &  Eng.  R.  R.  Cases,  386. 

32,  —  Where  a  railway  company  laid  a 
side-track  upon  the  street  of  a  city  within 
six  feet  of  the  line  of  the  street,  in  violation 
of  the  provisions  of  the  city  ordinance 
granting  it  the  right  of  way,  which  prohib- 
ited the  construction  of  any  track  within 
eighteen  feet  of  such  line,  it  was  held  that 
such  track,  and  the  use  thereof,  constituted 
a  nuisance,  for  the  maintenance  of  which  a 
property  holder  who  had  sustained  special 
damages  by  reason  thereof  might  maintain 
an  action,  the  discr^ion  necessary  to  be  ex- 
ercised in  determining  the  limits  to  be  im- 
posed upon  the  use  of  the  street  by  the 
railroad  being  vested  in  the  city  council. 
Gain  v.  Chicago,  Rock  Island  and  Paciflo  R. 
R.  Co.,  54  la.,  355,  18S0;  31  Amer.  R'y  Rep., 
235. 

88.  —  The  track,  being  a  side-track,  and 
having  been  wrongfull)-  constructed  in  vio- 
lation of  the  city  ordinance,  could  not  be 
considered  a  permanent  structure,  the  dam- 
ages arising  from  the  niainleuanoe  of  which 
would  be  original  and  not  continuous;  nor, 
being  a  nuisance,  could  the  right  to  continue 
such  maintenance  be  acquired  by  prescrip- 
tion,   lb. 

34.  —  A  steam  railway  in  a  street  in  Den- 
ver, which  is  not  occupied  by  complainant, 
although  in  itself  a  public  nuisance,  and  in- 
tended for  carrying  passengers  in  the  man- 
ner pursued  by  complainant,  is  not  a  special 
injuiy  to  complainant's  road  which  equity 
will  epjom.  Denver  and  Swansea  R'y  Co.  v. 
Denver  City  R'y  Co.,  2  Colo.,  673,  1875;  20 
Amer.  R'y  Rep. ,  'i,:9. 

S5.  —  A  railway  in  the  streets  of  a  city  is 
not  of  itself  a  nuisance,  but  an  impi-oper  and 
unreasonable  exercise  of  a  right  to  use  a 
street  by  a  railway  company  may  become  a 
nuisance.  State  v.  Louisville,  New  Albany 
and  Chicago  Ky  Co.,  86  Ind.,  114,  1883;  10 
Amer.  &  Eng.  K.  R.  Cases,  286. 

80.  —  Under  provisions  in  a  town  charter 
giving  the  board  of  trustees  the  control  and 


supervision  of  the  highways,  streets,  alleys, 
public  grounds  and  parks  within  its  limits, 
and  power  "to  define  and  declare  what  shall 
be  deemed  nuisances,  and  to  prevent  and 
abate  the  s^me,  and  provide  for  the  punish- 
ment of  offenders  against  any  order  or  or- 
dinance passed  concerning  the  same  by  fine 
or  imprisonment,  or  both,"  the  town  author- 
ities are  warranted  in  passing  an  ordinance 
declaring  the  use  of  steam  as  a  motor  upon 
any  street  railway,  located  or  running  upon 
or  along  any  street  in  the  town,  to  be  a  nuis- 
ance, and  prohibit,  in  the  absence  of  any 
legislative  grant  authorizing  it,  the  use  of 
steam  in  propelling  street  cars.  North  Chi- 
cago City  R'y  Co.  v.  Lake  View,  105  111.',  307. 
1883. 

37.  —  Where  a  railroad  is  built  in  a  public 
street,  the  escape  of  soot,  smoke  and  smells 
from  the  locomotives,  the  obstructions  of 
the  street  with  cars,  and  the  jarring  of  the 
earth  and  neighboring  buildings  by  passing 
trains,  to  the  inconvenience,  discomfort  and 
danger  of  adjoining  proprietors,  do  not,  in 
law,  constitute  a  nuisance,  if  the  Charter  of 
the  company  authorizes  the  laying  of  the 
track,  unless  the  road  is  negligently  or  un- 
skilfully built  or  operated.  Randle  v.  Pacific 
R.  R.  Co.,  65  Mo.,  335.     1877.  ' 

38.  Workshops.  A  railway  workshop  ad- 
joing  a  church  declared  a  nuisance.  Balti- 
more and  Potomac  R.  B.  Co.  v.  Fifth  Bap- 
tist Church,  11  Amer.  &  Eng.  E.  R.  Cases 
(U.  S.  S.  C),  15.     1883. 
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OFFICERS  OF  CORPORATIONS, 

1.  Compensation.  The  vice-president  of  a 
corporation,  performing  services  for  the  cor- 
poration,  is  not  entitled  to  compensation 
without  the  authority  of  the  board  of  direct- 
ors. Bailey  v.  Buffalo  Crosstown  R.  R.  Co., 
14  Hun  (N.  Y.),  483.     1878. 

2.  —  A  proposal  to  give  large  sums  to  the 
chairman,  secretary  and  some  other  officiEiIs 
of  a  dissolved  company  in  acknowledgment 
of  past  services  was  beyond  the  power  of 
the  company,  such  a  disposal  of  the  funds 
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not  being  an  administration  for  the  purpose 
of  paying  debts  or  claims  due  by  the  com- 
pany, and  an  interdict  was  granted  against 
such  application  of  the  funds.  Olouston  v. 
Edinburgh  and  Glasgow  B'y  Co.,  4  Scotch 
Session  Cases  (3d  series),  207.     1865. 

3.  —  The  president  of  a  street  railway  per- 
formed services  as  a  master  builder  about 
the  erection  of  a  depot  for  the  company. 
Held,  that  there  was  no  implied  obligation  on 
the  part  of  the  company  to  pay  him  thevofor. 
Levisee  v.  Shreveport  City  B.  B.  Co.,  27  I/a. 
An.,  641.     1875. 

4.  —  The  jjresident  and  directors  of  a  i-ail- 
way  company,  occupying  the  position  of 
trustees  of  the  funds  and  property  of  the 
company,  are  not  entitled  to  any  compensa- 
tion for  their  ordinaiy  services  as  such  offi- 
cers, unless  the  salary  is  fixed  by  the  by- 
laws or  a  resolution  of  the  board  before  the 
services  are  performed.  Oridley  v.  La- 
fayette, Bloomington  and  Mississippi  B'y  Co. , 
71  111.,  300.     1873. 

5.  —  If  the  president  of  .a  railway  com- 
pany or  a  director  performs  extraordinary 
duties,  not  pertaining  to  his  office,  or  ex- 
pends money  of  his  own  while  discharging 
the  duties  of  his  office,  he  will  be  entitled  to 
recover  for  the  same.    Jb. 

6.  Conflicting  boards  of  directors ;  tres- 
pass. In  a  suit  to  recover  damages  for  cer- 
tain trespasses  brought  by  one  board  of  di- 
rectors   of   a   corporation   against  another 

'board,  claiming  to  be  the  legally  appointed 
directors  of  the  same  corporation,  it  was 
held  that  the  board  de  facto  in  possession  of 
the  franchises  of  the  corporation  may  main- 
tain an  action  for  any  trespass  respecting 
the  corporate  property;  and  that  the  acts  of 
such  de  facto  officers  cannot  be  collaterally 
impeached;  the  proper  way  of  ti'ying  the 
right  or  title  to  the  office  being  by  an  action 
in  the  nature  of  a  quo  warranto.  Held,  that 
the  defendants  could  not  justify  such  alleged 
trespasses  under  color  of  proceedings  had  by 
a  justice  of  the  peace  under  the  provisions 
of  the  Rev.  Code,  chap.  49  (Forcible  Entry 
and  Detajner),  as  the  justice  in  such  case  had 
no  jurisdiction.  Atlantic,  Tennessee  and 
Ohio  B.  B.  Co.  V.  Johnston,  70  N.  C,  348. 
1874;  Same  v.  Sharpe,  ib..  509. 

7.  Contract.  An  express  contract  between 
the  director  of  a  corporation  and  his  com- 


pany is  not  void,  but  is  voidable  at  the  option 
of  the  cestui  que  trust  exercised  within  a 
reasonable  time.  '  No  consideration  of  its 
apparent  or  intrinsic  fairness  will  induce  a 
court,  either  of  law  or  equity,  to  enforce  it 
against  the  resisting  cestui  que  trust.  Stewart 
V.  Lehigh  Valley  B.  B.  Co.,  38  N.  J.  Law,  505, 
1875;  18  Amer.  R'y  Rep.,  54. 

8.  Contract  against  public  policy.  An 
action  was  brought  to  enforce  a  contract  be- 
tween the  plai;itifls  and  the  defendant  M., 
which  had  been  subsequently  assigned  by 
M.  to  the  defendant  railway  company  under 
an  agreement  upon  its  part  to  carry  its  pro-  • 
visions  into  effect.  At  the  time  of  the  mak- 
ing of  the  contract  the  plaintiff,  Munson, 
was  a  director  and  president  and  the  holder 
of  a  portion  of  the  mortgage  bonds  of  a 
certain  railway  compaay  (not  this  defend- 
ant), therein  referred  to;  The  agreement, 
after  reciting  that  the  company  was  insolv- 
ent, provided  that  Munson  (its  director, 
president  and  bondholder)  ghould  proceed  at 
once  to  procure  the  foreclosure  of  the  mort- 
gage, securing  the  bonds  issued  by  it,  and 
obtain  a  sale  of  all  the  property,  rights  of 
way  and  interests  of  the  said  company  j  that 
he  should  purchase  the  property  on  such 
sale  or  sales  and  convey  the  same  to  the  de- 
fendant M.,  or  to  a  railway  company  which 
it  was  then  proposed  to  organize.  M.  agreed, 
in  consideration  thereof,  to  deliver  to  the 
plaintiffs  the  first  mortgage  bonds  of  the  new 
company  to  an  amount  equal  to  fifty  per  cent, 
of  tlie  principal  and  interest  of  the  bonds 
held  or  represented  by  the  plaintiffs  in  the 
insolvent  company.  Held,  that  the  agree- 
ment was  void,  as  being  against  public 
policy.  Munson  v.  Syracuse,  etc.,  B'y  Co., 
29  Hun  (N.  Y.),  76.     1883. 

9.  Contract  for  their  benefit.  It  is  illegal 
for  directors  of  a  railway  company  to 
become  members  of  a  company  with  whom 
they  have  made  a  contract  to  build  and 
equip  the  road,  so  as  to  share  in,  the  profits; 
and  if  they  do,  they  will,  in  equity,  be  com- 
pelled to  account  for  the  profits  realized. 
Oilman,  Clinton  and  Springfield  B.  B.  Co. 
V.  Kelly,  77  111.,  426, 1875;  Keelerv.  Brooklyn 
Elevated  B.  B,  Co.,  9  Abbott's  New  Cases 
(N,  y.),  166,  1880;  Thomas  v.  Broumville, 
Fort  Kearney  and  Pacific  B'y  Co.,  2  Federal 
Reporter,  877;  1  McCrary  (U.  S.  C.  C),  892, 
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1880.  See,  also,  Aberdeen  Ry  Co.  v.  Blaikie, 
1  McQueen,  House  of  Lords,  Scotch  App., 
461,  1853;  Blaikie  v.  Aberdeen  Ry  Co.,  14 
Scotch  Session  Cases  (3d  series),  66,  1851; 
Samev.  Same,  1  Patterson,  House  of  Lords, 
Scotch  App.,  394,  1854;  18  Scotch  Session 
Cases  (2d  series),  House  of  Lords,  20,  18.'54. 

10.  —  The  president  of  a  railroad  com- 
pany made  a  contract  with  contractors  for 
the  construction  of  the  road  for  the  sum  of 
$5,000  per  mile,  to  be  paid  in  bonds,  but  after- 
ward agreed  to  increase  the  amount  to 
$6,500  per  mile  in  consideration  that  the  ad- 
ditional $1,500  be  divided  between  the  con- 
tractors, the  president  and  the  plaintiff. 
The  $1,500  per  mile  was  to  be  paid  the  con- 
tractors by  the  company  when  they  had  laid 
the  iron.  The  directors  of  the  company 
ratified  the  contract,  but  without  any  knowl- 
edge of  the  agreement  as  to  the  division  of 
the  $1,500.  The  contractors  gave  an  order 
on  the  company  in  favor  of  the  plaintiff  for 
his  share  of  the  bonds  under  the  agreement 
as  to  the  division,  in  terms  payable  out  of 
the  $1,500  per  mile ;  which  order  the  com- 
pany accepted.  Afterward,  and  before  the 
iron  was  laid,  the  contractors  assigned  their 
contract  to  the  president  of  the  road,  who 
completed  it.  In  an  action  by  the  plaintiff 
to  recover  the  bonds  under  the  order,  held, 
that  the  company,  having  treated  the  presi- 
dent as  a  contractor  while  the  work  was  be- 
ing done,  was  estopped  from  treating  him 
afterward  as  a  trustee.  Hisley  v.  Indian- 
apolis, Bloomington  and  Western  It.  R.  Co., 
63  N.  Y.,  2i0,  1875;  reversing  Same  v.  Same, 
4  Thompson  &  Cook.  13;  1  Hun  (N.  Y.),  203, 
1874.  The  fraudulent  conduct  of  the  presi- 
dent had  not  been  pleaded  and  could  not  be 
inquired  into.     lb. 

11.  Directors;  purchase  of  stock.  Direct- 
ors are  not  technical  parties,  but  only  trust- 
ees in  a  general  sense,  as  are  agents  and 
bailees  intrusted  with  the  care  and  manage- 
ment of  property.  They  may  purchase 
stock  from  stockholders  without  being  sub- 
ject to  the  stringent  rule  governing  dealings 
between  trustee  and  cestui  que  trust.  Dead- 
erick  v.  Wilson,  8  Baxter  (Tenn.),  108.    1874. 

12.  Discovery,  bill  of.  An  officer  of  a 
corporation  cannot  be  made  a  party  defend- 
ant to  a  cross-bill,  for  the  purpose  of  dis- 
covery, when  he  did  not  derive  the  desired 


information  in  his  official  capacity.  Mo- 
Oomb  V.  Chicago,  St.  Louis  and  New  Orleans 
B.  B.  Co.,  7  Federal  Reporter,  436.     1881. 

13.  Earnings  of  company  ;  authority  to 
dispose  of.  The  officers  of  a  railway  com- 
pany hold  the  earnings  and  profits  as  a 
trust  fund  for  the  payment  of  its  debts. 
But  in  the  absence  of  contract  liens  or  rights 
created  by  legal  proceedings  they  may  exer- 
cise a  reasonable  and  proper  discretion  as  to 
the  order  in  which  the  debts  of  the  company 
shall  be  paid,  and  this  discretion  cannot  be 
taken  from  them  by  notice  to  the  company 
that  a  particular  creditor  intends  to  demand 
a  preference.  Newport  and  Cincinnati 
Bridge  Co.  v.  Douglass,  13  Bush  (Ky.),  673, 
1877;  18  Amer.  R'y  Rep..  331. 

14.  Fraud.  An  action  to  recover  the 
property  and  assets,  which  are  claimed  to 
have  been  illegally  or  fraudulently  disposed 
of  or  converted  by  the  trustees  or  directors 
of  a  corporation,  should  be  brought  in  the 
name  of  the  corporation  itself.  But  should 
the  corporation,  upon  application  of  stock- 
holders, decline  to  bring  the  action;  the 
stockholders  may  sue,  making  the  corpora- 
tion a  defendant.  Allen  v.  New  Jersey  , 
Southern  B.  B.  Co.,  49  Howard's  Practice 
(N.  Y.),  14.     1875. 

15.  — The  officers  of  a  railway  company 
are  directly  responsible  to  its  stockholders 
upon  the  general  principles  of  equity  for 
losses  and  defalcation,  occasioned  as  well  by 
their  neglect  as  by  their  positive  miscon- 
duct and  breach  of  trust.  Shea  v.  Knox- 
ville  and  Ky.  B.  B.  Co.,  6  Baxter  (Tenn.), 
277.     1873. 

16.  —  To  a  bill  of  such  a  character,  charg- 
ing embezzlement  by  the  directors  of  the 
company,  and  an  appropriation  by  them  of 
a  sum  of  money  for  purposes  of  bribery  and 
coiTuption,  it  is  no  ground  of  demurrer 
that  the  charges  made  are  felonies  involving 
criminal  liability,  to  which,  if  true,  they  are 
not  bound  to  subject  themselves.     lb. 

17.  —  A  railway  company  furnished  a 
director  with  a  large  su  m  of  money,  to  en- 
able him  to  purchase  the  "  concession  "  of  an- 
other line.  He  purchased^  it,  as  it  turned 
out,  from  himself,  he  being  the  concealed 
owner  of  it.  Held,  that  the  transaction 
could  not  stand,  but  that  the  company  must 
adopt  or  repudiate  the  transaction  altogether ; 
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and  the  company  liaving  sold  the  concession 
pending  a  suit  irapeacliing  the  transaction, 
held,  also,  that  it  could  have  no  relief,  either 
as  to  tlie  application  of  the  money  or  other- 
wise. Great  Luxembourg  Ry  Co.  v.  Magnay, 
25  Beavau  (Eng.  Ch.),  536.     1858. 

18.  Order  for  examination.  Where  the 
party,  whose  examination  is  desired,  is  a 
corporation,  the  moving  affidavits  must 
state  the  name  of  the  officer  or  director  of 
such  corporation  whose  testimony  is  neces- 
sary and  Material.  Williams  v.  Western 
Union  Telegraph  Co.,  1  N.  Y.  Civil  Procedure 
Reports,  294  ■   1881. 

19.  Powers  — directors.  Under  the  or- 
dinary powers  granted  to  a  railroad  having 
its  termini  in  this  state,  the  directory  has  no 
power  10  purchase  other  railroads  without 
the  sanction  of  the  stockholders.  Deaderiok 
V.  Wilson,  b  Baxter  (Tcnn.),  103.     1874. 

20.  —  managing  director.  The  manag- 
ing director  of  a  corporation  may  properly 
have  the  custody  of  its  assets;  and,  if  the 
company  permits  liim,  without  objection, 
to  hold  himself  out  as  competent  to  dispose 
of  its  assets,  strangers  are  entitled  to  pre- 
sume that  he  has'  authority  to  do  so. 
Walker  v.  Detroit  Transit  B'y  Co.,  47  Mich., 
338.     1S83. 

21.  —  It  is  immaterial,  as  against  stran- 
gers, whether  the  person  acting  as  manag- 
ing director  i-eceived  a  specific  appointment 
to  that  position  from  the  directors,  if  he  has 
long  acted  in  that  capacity  witliout  objec- 
tion, and  if  his  services  as  such  have  been 
invariably  accepted.'    lb. 

22.  —  The  president  of  a  corporation  pur- 
chased its  interest  in  certain  stock  certificates 
from  its  assignee  at  public  auction,  but  tlie 
certificates  had  previously  passed  by  indorse- 
ment into  other  hands  by  the  act  of  a  mem- 
ber of  the  corporation  wlio  had  been  allowed 
by  the  president  and  company  to  act  as 
managing  director.  '  Held,  that,  as  between 
the  president  and  a  bona  fide  purchaser  of 
the  assets,  the  title  of  the  latter  could  not  be 
disturbed.    lb. 

23.  —  president.  A  president  de  facto  of 
a  railroad  company,  when  a  suit  is  pending 
in  which  his  light  to  the  office  is  to  be  tried, 
and  just  before  the  decision  of  such  suit, 
has  no  right  to  make  a  ilistribution  of  the 
funds  of  the  company  to  such  creditors  as 


he  may  elect  to  give  preference.     Walker  v. 
Flemming,  70  N.  C,  483.     1874. 

24.  —  Authority  conferred  on  the  presi- 
dent of  a  railway  company  to  act  as  "the 
business  and  financial  agent"  of  the  cor- 
poration only  authorizes  the  transaction  of 
the  ordinary  business  of  the  company.  He 
is  not  authorized  to  execute  a  mortgage 
upon  the  cox'porate  property.  I/use  v.  Isth- 
mus Transit  R'y  Co.,  6  Oreg.,  125.     1876. 

25.  —  The  authority  of  G.  to  sell  bonds  of 
tlie  company  will  not  be  inferred  from  his 
position  as  director  of  the  company,  nor 
from  the  fact  that  the  president  of  tlie  com- 
pany gave  him  a  power  of  attorney  to  sell. 
The  authority  of  the  president  to  execute 
such  power  of  attorney  must  be  shown. 
Titus  V.  Cairo  and  Pulton  R.  R.  Co.,  37  N. 
J.  Law,  98.     1874. 

26.  —  secretary.  A  secretary  of  a  rail- 
way company,  without  the  authority  of  the 
directors,  pledged  certain  demands  coming 
to  the  company  as  security  for  the  payment 
of  the  company's  debt  and  thereby  obtained 
an  extension  of  time  upon  the  debt.  Held, 
that  his  action  was  unauthorized  and  that 
his  agreement  could  not  be  enforced  against 
the  company.  Hamilton  and  Port  Dover 
Ry  Co.  V.  Gore  Bank,  30  Grant  Ch.  (Upper 
Canada),  190.     1873. 

27.  —superintendent.  The  plaintiff  had 
some  quicks  which  were  carried  at  his  ex- 
pense by  the  railway  company  to  the  N.  sta- 
tion on  its  line.  By  the  leave  of  F.,  the 
general  superintendent  of  the  railway,  the 
plaintiff  put  them  into  a  piece  of  ground  of 
the  company's,  adjoining  the  station,  to 
keep  them  alive.  Afterwards,  wishing  to 
remove  them,  he  applied  to  the  station  clerk, 
who  would  not  permit  him  to  take  them, 
but  referred  him  to  F.,  who  refused  to  let 
him  have  the  quicks.  He  subsequently  ap- 
plied to  B.,  the  managing  director  of  the 
company,  and  met  with  a  like  refusal.  The 
plaintiff  thereupon  brought  trover  against 
the  company,  but  offered  no  evidence  to 
show  what  were  the  respective  duties  of  the 
general  superintendent  or  managing  director 
of  the  railway.  Held,  that  it  was  the  duty 
of  a  railway  company  trading  largely  as  a 
carrier  on  its  lines,  to  have  some  servants 
authorized  to  give  directions,  and  act  for  thfe 
company  on  all  occasions  as  the  exigency  of 
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the  traffic  might  require ;  that  the  jury- 
might  therefore  infer  that  tlie  general  super- 
intendent and  managing  director  had  author- 
ity to  act  for  the  company  in  all  matters  in 
the  course  of  the  ordinary  business  of  the 
company  as  a  carrier.  Taff  Vale.  R'y  Co.  v. 
Giles,  22  Eng.  Law  &  Equity,  203;  23  Law 
Jour.  Rep.,  N.  S.  (Q.  B.),  43;  2  EUi?  &  Black- 
burn, 822:  75  E.  0.  L.,  833.     1853. 

28.  Quorum,;  directors.  By  express  stat- 
ute, a  quorum  of  the  directors  of  a  railway 
corporation  are  competent  to  act  within  the 
scope  of  their  authority,  and  to  bind  the 
corporation,  although  the  meeting  be  not 
regularly  called,  and  no  notice  given  to  the 
other  directors.  State  ex  rel.  v.  Smith,  48 
Vt.,  366;  16  Amer.  R'y  Rep.,  394.     1876. 

29.  Speculation  iu  company's  claims. 
The  president  and  directors  of  railroad 
companies  are  not  allowed  to  buy  up  and 
speculate  upon  claims  against  such  com- 
panies—  such  contracts  being  in  every  re- 
spect against  good  morals,  and  against 
public  policy.  McDonald  v.  Haughton,  70 
N.  C,  393.     1874. 

30.  Stockholder's  salt.  Persons  buying 
stock,  in  order  to  bring  suits  for  past  wrong- 
ful acts  of  directors,  are  not  favored  by 
courts  of  equity.  Kingman  v.  Rome,  Water- 
town  and  Ogdensburgh  B.  R.  Co.,  30  Hun 
(N.  Y.),  73.    1883. 

31.  Trusts;  accounting  for  aid  bonds. 
Township  aid  bonds  were  delivered  by  a  rail- 
way company  to  one  of  its  directors  to  pay 
for  depot,  buildings  which  he  had  erected 
and  agreed  to  convey,  but  did  not  do  so. 
Held,  on  a  bill  for  an  accounting,  that  he 
should  be  charged  with  the  bonds.  Michi- 
gan Air  Line  R'y  Co.  v.  Mellen,  44  Mich., 
331,  1880;  5  Amer.  &  Eng.  R.  R.  Cases,  245. 

32.  Unauthorized  act ;  ratification.  No- 
tice to  the  officers  of  a  corporation  of  the 
unautliorized  acts  of  their  predecessors  in 
office  is  notice  to  the  corporation,  and,  if  no 
dissent  is  expressed,  ratification  will  be  pre- 
sumed, and  the  acts  will  become  binding 
upon  the  corporation  and  its  stockholders. 
Chouteau  v.  Allen,  70  Mo.,  290.    1879. 


OMNIBUS  AND  HACK  LINES. 

1.  Preference  at  depot  grounds.    A  rail- 
way company  made  arrangements,  at  one  of 


its  stations,  with  A.,  the  proprietor  of  an 
omnibus  running  between  the  station  and 
K.,  to  provide  omnibus  accommodation  for 
all  passengers  by  any  of  its  trains  to  and 
from  K.,  and  allowed  A.  the  exclusive  privi- 
lege of  driving  his  vehicle  into  the  station 
yard  for  the  purpose  of  taking  np  and  setting 
down  passengers  at  the  door  of  the  booking 
office.  Held,  that,  in  the  absence  of  special 
circumstances  showing  it  to  be  reasonable, 
the  granting  of  such  exclusive  privilege  to 
one  proprietor  and  refusing  to  grant  the  like 
facilities  to  another,  who  also  brought  pas- 
sengers from  K.,  as  well  as  from  other 
places  beyond,  was  a  breach  of  the  prohibi- 
tion against  the  granting  of  undue  and  un- 
reasonable preferences  contained  in  the  17 
and  18  Vict.,  c.  31,  s.  2;  Marriott  v.  London 
and  South  Western  R'y  Co.,  1  Common 
Bench  (N.  S.),  499;  87  E.  C.  L.,  498,  1857;  40 
Eng.  Law  &  Equity,  350. 

2.  —  A  railway  company  agreed  with  a 
cab  proprietor,  in  consideration  of  his  pay- 
ing it  600Z.  per  annum,  to  allow  him  the  ex- 
clusive liberty  of  plying  for  hire  within  its 
station.  The  court  refused  to  grant  a  writ  of 
injunction  against  the  company,  under  the 
Railway  and  Canal  Traffic  Act,  1854  (17  and  18 
Vict.,  c.  31),  at  the  instance  of  another  cab 
proprietor, —  no  inconvenience  to  the  public 
being  shown  to  have  arisen  from  the  arrange- 
ment. Beadell  v.  Eastern  Counties  R'y  Cp.i 
2  Common  Bench  (N.  S.),  509 ;  89  E.  0.  L.,  509, 
1857 ;  1  Neville  &  McNamara,  56, 1857 ;  Painter 
V.  London,  Brighton  and  South  Coast  R'y 
Co.,  2  Common  Bench  (N.  S.),  702;  89  E.  C. 
L.,  701,  1857. 

3.  — An  omnibus  proprietor  who  carries 
passengers  and  their  luggage  for  hire,  to  and 
from  a  railway  station,  cannot  maintain  an 
action  against  the  company  for  refusing  to 
allow  him  to  drive  his  vehicle  into  the  sta- 
tion yard.  Barker  v.  Midland  R'y  Co.,  18 
Common  Bench,  46;  86  E.  C.  L.,  45,  1856;  36 
Eng.  Law  &  Equity,  253. 


OPERATION  OF  EAIIWATS. 

1.  Bate  of  speed.  The  general  law  of  this 
state  imposes  no  restrictions  upon  railroad 
companies  as  to  the  rate  of  speed  their  trains 
may  run.  When  not  prohibited  by  munici- 
pal regulation  they  may  adopt  such  rate  of 
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speed  as  they  may  desire,  provided  al- 
ways it  is  reasonably  safe  to  the  passen- 
gers being  transported.  Chicago  and  Alton 
B.  a.  Co.  V.  BoUmon,  9  Bradwell  (111.),  89. 
1881. 

2.  Bridge;  negligence.  The  plaintiffs, 
colliery  owners,  had  a  siding  adjoining  the 
defendant's  line,  which  was  crossed  by  a 
bridge,  and  on  to  which  the  defendant  was 
in  the  habit  of  conveying  the  plaintiffs' 
trucks  from  its  line,  the  plaintiffs  removing 
them  thence  as  they  thought  fit.  The  de- 
fendant brought  on  to  the  plaintiffs'  siding 
and  left  there,  after  working  hours,  trucks 
of  the  plaintiffs,  one  of  which  was  loaded 
with  a  broken  truck  to  such  a  height  that  it 
would  not  pass  under  the  bridge.  More  than 
twenty-four  hours  afterwards,  but  before 
work  was  resumed  at  plaintiffs'  works,  the 
defendant,  after  dark,  pushed  on  to  th6  sid- 
ing other  trucks  of  the  plaintiffs,  and  pushed 
the  loaded  truck  up  to  the  bridge,  by  which 
means  the  train  of  trucks  was  arrested. 
The  defendant's  employes,  not  being  aware 
of  the  cause  of  the  obstruction,  pushed  the 
train  of  trucks  forward  with  so  much  force 
that  the  loaded  truck  knocked  down  the 
bridge.  In  an  action  for  the  damage  so 
done,  the  jury  having  found  that  the  plaint- 
iffs were  guilty  of  contributory  negligence 
in  not  removing  the  loaded  truck,  held,  that 
there  was  no  evidence  of  contributory  negli- 
gence to  go  to  the  jury.  Radley  v.  London 
and  North  Western  R'y  Co.,  Law  Reports,  9 
Exchequer  Cases,  71;  8  Eng.  (Moak),  516. 
1874. 

8.  Control  by  tlie  courts.  To  justify  the 
interference  of  the  courts  to  enforce  the  run- 
ning of  through  trains  on  a  continuous  line 
of  railway,  under  the  17  and  18  Vict.,  o,  31, 
8.  3,  it  must  be  shown  that  puhlie  conven- 
ience requires  it,  and  that  it  can  reasonably 
be  done.  They  will  not  interfere  at  the  in- 
stance of  an  individual,  whei-e  there  is  a 
continuous  line  by  which  through  tickets 
may  be  obtained,  though  by  a  somewhat 
longe;."  route,  no  additional  cost  or  serious 
loss  of  time  being  thereby  incurred,  and  no 
substantial  inconvenience  being  thereby  oc- 
casioned to  the  public,  and  it  appearing  that 
no  complaints  had  been  made  of  the  inade- 
quacy of  the  existing  accommodation.  Bar- 
rett V.  Great  Northern  B'y  Co.,  1  Common 


Bench   (N.  S.),  433,  1857;    38  Eng.  Law  & 
Equity,  318;  1  Neville  &  McNamara,  38. 

4.  —  niandamus.  The  remedy  for  the  en- 
forcement of  a  duty  imposed  upon  a  corpo- 
ration by  its  charter  is  by  mandamus  or  by 
proceedings  in  the  name  of  the  state  for  a 
forfeiture  of  the  charter.  McCann  v.  South 
Nashville  B.  B.  Co.,  3  Tenn.  Ch.,  778.     1877. 

5.  —  stations.  It  is  not  a  sufficient  ground 
for  the  interference  of  the  court  under  the 
Railway  and  Canal  Traffic  Act  (17  and  18 
Vict.,  c,  31)  that  a  railway  company  charges 
higher  fares  for  distances  on  one  of  its 
branch  lines  than  it  charges  for  equal  dis- 
tances on  another,  nor  that  it  issues  third- 
class  return  tickets  on  one  branch  line  and 
not  on  another.  Nor  will  the  court  interfere 
with  the  arrangements  of  a  railway  com- 
pany respecting  the  number  of  trains  that 
stop,  or  the  times  at  which  they  stop,  at  any 
particular  station,  unless  it  be  distinctly 
shown  that  such  arrangements  do  not  suffi- 
ciently provide  for  the  accommodation  of 
the  public.  A  railway  company  issued  third- 
class  return  tickets  to  stations  a  certain  dis- 
tance only  down  its  line.  The  court  refused 
to  enjoin  it  to  issue  such  tickets  to  stations 
beyond  that  distance.  Caterham  R'y  Co.  v. 
London  and  Brighton  Ry  Co.,  40  Eng.  Law 
&  Equity,  359,  1856;  1  Neville  &  McNamara, 
32;  1  Common  Bench  (N.  8.),  410;  36  Law 
Journal  (Common  Pleas),  16;  87  E.  C.  L., 
410. 


ORDER. 

1.  For  payment   ont   of  fatnre   fnnd. 

Plaintiff  was  employed  by  the  I.,  C.  and  D. 
R.  R.  Co.  to  find  contractors  to  build  its 
road.  He  procured  defendants  to  agree  to 
enter  into  such  contract.  It  was  agreed 
that  the  company  was  to  pay,  as  part  of  the 
consideration  for  the  work,  $350,000.  At 
the  close  of  the  negotiation,  and  when  the 
agreement  was  being  reduced  to  writing,  it 
was  further  agreed  that  the  sum  should  be 
increased  to  $355,000 ;  that  defendants  should 
give  to  plaintiff,  as  compensation  for  his 
services,  their  order  on  the  company  for 
$j,000,  payable  pro  rata,  as  the  money  be- 
came due  under  the  contract.  The  agree- 
ment was  carried  out,  the  contract  executed 
and  the  order  given  and  accepted  by  the 
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company.  The  contract  was  subsequently, 
and  before  any  money  became  due  under  it, 
surrendered  by  defendants  and  canceled.  In 
an  action  to  recover  the  amount  of  the 
order,  held,  that  it  was  given  for  a  good  con- 
sideration, and  could  not  be  defeated  by  de- 
fault of  the  defendants,  and  that  defendants 
were  liable.  Risley  v.  Smith,  64  N.  Y.,  576. 
1876. 

ORGANIZATION  OP  CORPORATION. 

See  Cbabtxb;  Subscriptions  bv  Citibs  and  Tottns; 
SuBSoaiPTioNS  BY  COUNTIES;  Sdbsobiptions  by 
Individuals. 

1.  Managing  committee.  A.  and  B.  were 
the  registered  promoters  under  the  Stat.  7 
and  8  Vict.,  c.  110,  of  a  railway  company. 
A  provisional  committee  was  afterwards 
formed,  at  a  meeting  of  which  A.  was  ap- 
pointed secretary,  and  B.  solicitor  to  the 
company,  and  other  persons  a  managing 
committee.  Held,  that  A.  could  not,  merely 
upon  these  facts,  recover  against  an  acting 
member  of  the  managing  committee  for 
services  afterwards  performed  by  him  as 
secretary.  Wilson  v.  Curzon,  15  Meeson  & 
Welsby  (Exchequer),  533.     1846. 

2.  Preliminary  expenses.  The  articles 
of  association  of  a  joint-stock  company 
provided  that  the  company  should  defray 
such  expenses  incurred  in  its  establishment 
as  the  directors  should  consider  might  be 
deemed  and  treated  as  preliminary  expenses, 
to  an  amount  not  exceeding  3,000?.  The 
plaintiffs,  who  were  promoters  of  the  com- 
pany, had  incurred  preliminary  expenses  in 
the  establishment  of  the  company.  Seld, 
that  no  action  would  lie  at  the  suit  of  the 
plaintiffs  against  the  company  for  non- 
payment of  such  preliminary  expenses  in 
accordance  with  the  articles  of  association. 
Melhado  V.  Porto  Alegre  Ry  Co.,  Law  Re- 
ports, 9  Common  Pleas  Cases,  503.     1874. 

3.  —  Defendant  was,  by  his  consent,  a 
member  of  the  provisional  committee  of  a 
projected  company.  According  to  the 
prospectus,  the  affairs  were  to  be  under  the 
control  of  a  ms^naging  committee.  A  man- 
aging committee  was  appointed,  and  then 
the  provisional  committee  ceased  to  act. 
After  this,  the  solicitor  to  the  company,  who 
had  been  appointed  by  the  pi-ovisional  com- 


mitteo, gave  orders  for  the  publication  of 
advertisements.  In  an  action  against  de- 
fendant for  the  expense  of  inserting  these, 
it  was  proved  that  he  had  twice  attended 
meetings  of  the  provisional  committee,  but 
that  he  was  not  on  the  managing  committee 
nor  a  shareholder.  Held,  that  these  facts 
constituted  no  evidence  for  a  jury  of  the 
defendant  having  authorized  the  insertion 
of  the  advertisements,  nor  of  his  liability. 
Coolee  V.  Tonkin,  9  Adolphus  &  Ellis  (N.  S.), 
936;  58  E.  O.  L.,  935.     1847. 

4.  —  The  defendant,  in  answer  to  an  ap- 
plication from  the  secretary  of  a  railway 
company,  to  allow  his  name  to  be  placed  on 
the  provisional  committee,  wrote  to  him  con- 
senting to  do  30,  and  stating  that  "he  con- 
cluded his  liability  would  bo  limited  to  the 
amount  of  his  shares."  His  name  was  ac- 
cordingly published  in  the  newspapers  as 
one  of  the  provisional  committee,  and  on 
one  occasion  he  attended  and  acted  as  chair- 
man at  a  meeting  of  the  committee.  Held, 
that  he  was  liable  for  the  price  of  stationery 
supplied  by  the  plaintiff  on  the  order  of  the 
secretary,  and  used  by  the  committee,  after 
the  date  of  his  Ijstter  to  the  secretary.  Bur- 
nett V.  Lambert,  15  Meeson  &  Welsby  (Ex- 
chequer), 489.     1846. 

5.  Uudertakiug  abandoned.  ,  An  associa- 
tion to  form  a  corporation  does  not  amount 
to  a  partnership,  although  the  proceedings 
are  abandoned.  Walstab  v,  Spottiswoode, 
15  Meeson  &  Welsby  (Exchequer),  501.  1846. 
See,  also,  Beynell  v.  Lewis,  15  ib.,  517.    1846. 


OVERCHARGES. 

1.  Agreement.  When  unexpected  difficul- 
ties occur  in  the  carriage  of  goods  by  a  car- 
rier, and  the  consignor  agrees,  in  view  of 
them,  to  pay  a  sum  in  addition  to  what  had 
been  previously  fixed  upon,  and  pays  the 
same,  he  cannot  recover  it  back  as  paid 
without  consideration.  Detroit  and  Bay 
■City  R'y  Co.  v.  McKenzie,  43  Mich.,  609, 
1880;  21  Amer.  R'y  Rep.,  157. 

2.  Jurisdiction.  A  bill  against  several  de- 
fendants for  a  discovery,  accounting  and 
repayment,  of  alleged  unlawful  overcharges 
for  freight,  the  liability  therefor  being  purely 
legal  and  enforceable  at  law,  cannot  be  sus- 
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tained,  on  the  ground  that  one  defendant  is 
liable  as  the  lessee  of  several  short  lines  of 
railroad,  and  that  the  other  defendants,  ttiB 
lessors,  are  also  liable,  and  that,  if  complain- 
ant be  compelled  to  I'esort  to  law  for  redress, 
he  must  sue  each  defendant  for  a  fractional 
part  of  each  overcharge.  Scott  v.  Erie  S'y 
Co.,  34  N.J.  Eq.,  354.     1881. 

3.  Eemedy.  Money  paid  for  the  use  of  a 
railway,  under  protest,  as  overchai'ges,  was 
afterwards  paid  into  court  under  an  order 
made  by  consent,  and  vested  in  the  public 
stocks,  to  abide  final  judgment  in  an  action 
brought  to  try  the  legality  of  the  charges, 
which  the  judgment  declared  to  be  illegal. 
Held,  that  the  party  who  paid  the  money 
was  entitled  to  the  stocks  and  dividends  and 
accumulations  thereof.  After  the  judgment 
at  law  finding  payments,  made  to  the  rail- 
way company,  to  be  overcharges,  a  bill  filed, 
pending  a  writ  of  error  on  that  judgment,  to 
restrain  the  company  from  continuing  the 
overcharges,  and  for  an  account,  etc.,  is  not 
improper  nor  premature,  and  the  plaintiffs 
are  entitled  to  the  costs.  Barrett  v.  Stockton 
and  Darlinyton  B.  B,  Co.,  1  House  of  Lords 
Cases,  18.    1847. 


PACIFIC  EAILEOABS. 

1.  Action  against.  The  act  of  March  3, 
1878  (17  Stat.,  509),  is  a  valid  and  constitu- 
tional exercise  of  legislative  power.  Con- 
gress, by  requiring  the  attorney-general  to 
bring  a  suit  in  equity  in  the  name  of  the 
United  States  in  any  circuit  court  against 
the  Union  Pacific  R.  R.  Co,  and  others,  in- 
tended not  to  change  the  substantial  rights 
of  the  parties  to  the  suit,  but  to  provide  a 
specific  mode  of  procedure,  which,  by  re- 
moving certain  restrictions  on  the  jurisdic- 
tion, process  and  pleading  which  are  in  other 
cases  imposed,  would  give  a  larger  scope  to 
the  action  of  the  court,  and  a  more  econom- 
ical and  efficient  remedy  than  before  existed. 
United  States  v.  Union  Paciflo  B.  B.  Co.,  98 
U.  8.,  569.     1878. 

2.  Central  Pacific  Railway.  The  Central 
Pacific  R.  R.  Co,  did  not  become  liable  to 
apply  five  per  cent,  of  its  net  earnings  annu- 
ally to  the  payment  of  the  United  States 
subsidy  bonds  until  October  1,  1874,  the  day 


of  the  completion  of  the  road.  United  States 
v.  Central  Pacific B.  B.  Co.,  4  Sawyer  (U.  8. 
C.  C),  341.     1877. 

3,  Cliarter.  The  several  state  railway 
corporations  incorporated  into  the  Pacific 
railroad  system  by  the  act  of  congress  char- 
tering the  Union  Pacific  R.  R.  Co.,  approved 
July  13,  1863,  and  which  were  authorized  to 
construct  branches,  and  received  aid  from  the 
United  States,  are  subject  to  the  terms  and 
conditions  imposed  by  said  act  of  congress. 
Western  Union  Telegraph  Co.  v.  Uiiion  Pa- 
cific B'y  Co.,  3  Federal  Reporter,  1 ;  1  MoCrary 
(U.  S.  C.  O,  581.     1880. 

4.  Crossing  of  other  railways.  The  charter 
of  the  Northern  Pacific  R.  R.  Co.,  obtained 
from  the  general  government,  does  not  ex- 
empt its  right  of  way  from  the  operation  of 
the  laws  of  the  state  of  Minnesota,  and  for- 
bid a  railroad  company  organized  under  the 
general  law  of  the  state  to  exercise  the  right 
of  eminent  domain.  Nurtliern  Pacific  B.  B. 
Co.  V.  St.  Paul,  Minneapolis  and  Manitoba 
B'y  Co.,  3  Federal  Reporter,  703;  1  McCraryj 
(U.  S.  C.  C),  303;  1  Amer.  &  Eng.  R.  R. 
Cases,  13.  1880.  See,  also,  Union  Pacific: 
B'y  Co.  V.  Burlington  and  Missouri  Biver 
B.  B.  Co.,  3  Federal  Reporter,  106;  1  Mc- 
Crary  (U.  S.  C.  C),  453.     1880. 

6.  Eastern  terminns.  The  charter  of  the 
Union  Pacific  R.  R.  Co.  (13  Stat,  at  Large, 
489,  §  13)  required  its  Iowa  branch  to  be 
constructed  westward  from  a  point  on  the 
xvestern  boundary  of  the  state  of  Iowa,  to  be 
fixed  by  the  president  of  the  United  States. 
Held,  on  a  consideration  of  various  provis- 
ions of  the  charter,  that  the  eastern  terminus 
of  said  branch  was  on  the  Iowa  shore  of  the 
Missouri  river,  and  not  on  the  Nebraska 
shore,  nor  at  a  point  "on  the  middle  of  the 
main  channel "  of  the  river,  although  that 
was  the  legal  western  boundary  of  the  state 
of  Iowa.  United  States  ex  rel.  Hall  v.  Union 
Pacific  B.  B.  Co.,  4  Dillon  (U.  S.  C.  C),  479 
1875. 

6.  —  The  initial  point  of  the  Iowa  branch 
of  the  Union  Pacific  Railroad  was  fixed  by 
the  act  of  congress  of  July  1,  1883  (13  Stat., 
489),  on  the  Iowa  bank  of  the  Missouri 
river.  The  order  of  the  president  of  the 
United  States,  bearing  date  March  7,  1864, 
established  and  designated,  in  strict  con- 
formity to  law,  the  eastern  terminus  of  said 
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branch  at  a  point  on  the  western  boundary 
of  Iowa  east  of  and  opposite  a  certain  point 
in  the  territory  of  Nebraska.  The  bridge 
constructed  by  the  Union  Pacific  R.  R.  Co., 
over  the  Missouri  river,  between  Omaha  and 
Council  Bluffs,  in  Iowa,  is  a  part  of  the  rail- 
road. Tlie  company  was  authorizsd  to  build 
it  only  for  the  uses  of  tlie  road,  and  is  bound 
to  operate  and  run  the  whole  road,  including 
the  bridge,  as  one  connected  and  continuous 
line.  Union  Pacific  B.  R.  Co.  v.  Hall,  91 
U.  S.,  343.     1875.  i 

7.  —  The  act  of  March  3,  1873  (17  Stats,  at 
Large,  509),  gives  to  the  proper  circuit  court 
jurisdiction  in  mandamus  to  compel  the 
Union  Pacific  R.  R.  Co.  to  operate  its  road  as 
required  by  law.  There  must  be  jurisdiction 
over  the  company  by  service  upon  it  to  en- 
able the  court  to  exercise  the  power  con- 
ferred by  the  act.  Hall  v.  Union  Pacific  R. 
R.  Go.,  3  Dillon  (U.  S.  C.  C),  515.  1875.  See, 
also.  United  States  ex  rel.  v.  Same,  ib.,  534. 
1875. 

8.  —  The  term  "  transfer,"  as  employed  in 
§  1310  of  the  Code,  refers  to  the  act  of  mov- 
ing freight,  passengers  and  express  matter, 
■and  is  intended  to  cover  the  removal  of  cars 
with  their  burdens,  from  one  road  to  another, 
as  well  as  the  change  of  their  burdens  from 
the  cars  of  one  company  to  those  of  an- 
other. Council  Bluffs  v.  Kansas  City,  St. 
Joseph  and  Council  Bluffs  R.  R.  Co.,  45  la., 
338.    1876. 

9.  —  Any  regulation  of  the  transportation 
of  goods  from  one  state  to  another,  upon 
railroads,  operates  as  a  regulation  of  com- 
merce, and  a  statute  prescribing  such  a  regu- 
lation is  unconstitutional  and  void.    Ib. 

10.  —Sections  1310-1316,  inclusive,  of  the 
Code,  requiring  railway  companies  connect- 
ing with  the  Union  Pacific  R'y  to  transfer 
their  freight,  passengers  and  express  matter 
at  Council  Bluffs,  is  in  conflict  with  the  acts 
of  congress,  approved,  respectively,  July  1, 
1862,  and  June  15,  1863,  and  cannot,  there- 
tore,  be  enforced.    Ib. 

11.  Fraud.  The  United  States  cannot 
maintain  a  suit  in  equity  to  compel  the  re- 
funding of  money  obtained  by  fraudulent 
contracts  from  the  Union  Pacific  R.  R.  do. 
The  corporation  alone  can  maintain  such  ac- 
tion. United  States  v.  Union  Pacific  R.  R. 
Co.,  98  U.  S.,  569.    1878. 
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12.  GoTernment  aid ;  interest.  The  solu- 
tion of  the  question,  whether  the  Union 
Pacific  R.  R.  Co.  is  required  to  pay  the  inter- 
est before  the  maturity  of  the  principal  of 
the  bonds  issued  by  the  United  States  to  the 
company,  depends  on  the  meaning  of  g§  5  and 
6  of  the  original  act  of  1863,  "to  aid  in  the- 
construction  of  a  railroad  and  telegraph  lin<3 
from  the  Missouri  river  to  the  Pacific  ocean, 
and  to  secure  to  the  government  the  use  of 
the  same  for  postal,  military  dnd  other  pur- 
poses," and  of  §  5  of  the  amendatory  act  of 
1864.  Held,  upon  consideration  of  said  sec- 
tions, of  the  scheme  of  said  original  act,  and 
of  the  purposes  contemplated  by  it,  that  it 
was  not  the  intention  of  congress  to  require 
the  company  to  pay  the  interest  before  the 
maturity  of  the  principal  of  the  bonds. 
United  States  v.  Union  Pacific  R.  R.  Co.,  91 
U.  S.,  73,  1875;  9  Amer.  R'y  Rep.,  411. 

13.  Irrigating  ditclies.  The  Pacific  rail- 
road companies,  by  virtue  of  the  acts  of 
congress  of  1863  and  1^64,  granting  them 
lands,  did  not  acquire  a  right  to  abate  ditches 
on  such  lands  as  a  nuisance,  provided  the 
ditch  had  acquired  a  right  to  the  use  of 
water  which  was  recognized  by  the  local 
customs  and  decisions  of  the  courts  prior  .to 
the  passage  of  the  act  of  congress  of  July 
26,  1866,  granting  the  right  of  way  to  ditch 
owners  over  the  public  lands.  Broder  v. 
Natoma  Water  and  Mining  Co.,  50  Cal.,  621. 
1875. 

14.  Military  reservation.    The  grant  of 
a  depot  site  in  the  Ft.  Riley  military  reser-  * 
vation  construed. ,   Republican  River  Bridge 
Co.  V.   Kansas  Pacific  R.  R.  Co.,  93  U.  S., 
315.     1875. 

16.  Mortgagre.  The  mortgage  upoij  the 
Southern  Pacific  R.  R.  Co.  construed. 
Southern  Pacific  R.  R.  Co.  v.  Doyle,  6 
Sawyer  (U.  S.  C.  C),  60.     1882. 

18.  —  By  §  3  of  the  act  of  congress,  ap- 
proved July  1,  1862,  incorporating  the  Union 
Pacific  R.  R.  Co.,  lands  were  granted  to  the 
company  "  for  the  purpose  of  aiding  in  the 
construction  of  the  railroad  and  telegraph 
line,  and  to  secure  the  safe  and  speedy  trans- 
portation of  the  mails,  troops,  munitions  of 
war  and  public  stores  thereon ;"  and  it  was 
enacted  that  all  sucli  lands  "  not  sold  or  dis- 
posed of "  by  the  company  before  the  expi- 
ration of  three  years  after  the  completion  of 
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the  entire  road  should  be  subject  to  settle- 
ment and  pre-emption  like  other  lands. 
Upon  a  consideration  Of  this  and  other  pro- 
■visions  of  the  act,  and  of  the  amendatory 
act  of  July  3,  1864,  Mid,  that  these  pro- 
visions should  be  so  construed  as  to  effect 
their  primary  object,  which  was  to  furnish 
aid  in  and  during  the  construction  of  the 
road,  and  that  it  cannot  be  controlled  or  de- 
feated 'by  the  secondary  and  subordinate 
purpose  of  opening  to  settlement  and  .pre- 
emption such  of  the  lands  as  should  not  be 
sold  or  disposed  of  within  the  designated 
period.  Mortgaging  their  lands  is  a  disposi- 
tion of  them  within  the  meaning  of  the 
law.  Piatt  V.  Union  Paoifle  R.  R.  Co.,  99 
U.  8.,  48.    1878. 

17.  Net  earnings.  Under  the  act  of  con- 
gress of  July  1, 1883  (13  Stats,  at  Large,  489), 
construing  the  charter  of  the  Union  Pacific 
Railroad  Company  and  of  the  other  companies 
therein  named,  the  United  States  may  re- 
cover of  the  companies  receiving  its  bonds, 
until  such  bonds  arid  interest  are  paid,  five 
per  cent,  of  tlie  net  income  earned  after  the 
completion  of  the  roads.  United  States  v. 
Kansas  Pacijia  R'y  Co.,  4  Dillon  (U.  S.  C.  C), 
867.    1876. 

18.  Eight  of  way.  The  right  of  way 
granted  to  the  Central  Pacific  R.  R.  Co.  by 
act  of  congress  is  exclusive  in  its  character, 
and  the  company  may  maintain  ejectment 
against  a  trespasser  thereon.  Central  Paciflo 
M.  R.  Co.  V.  Benity,  5  Sawyer  (U.  S.  C.  C), 
118.     1878. 

19.  Sinking   fund.     The    legislation   of 
'  congress  in  relation  to  the  Central  Pacific 

R.  R.  Co.  and  the  Western  Pacific  R.  R.  Co.— 
the  latter  now,  by  consolidation,  a  part  of 
the  former — considered,  and  held  that,  to 
the  extent  of  the  powers,  rights,  privileges 
and  immunities  thei-eby  granted,  congress 
retains  the  right  of  amendment,  and,  by  ex- 
ercising it,  may,  in  a  manner  not  inconsist- 
ent with  the  original  charter  granted  by 
■California,  as  modified  by  the  act  of  that 
/State  passed  in  1834,  accepting  what  had  been 
done '  by  congress,  regulate  the  administra- 
tion of  the  affairs  of  the  company  in  refer- 
ence to  the  debts  ci'e?ited  by  it  under  au- 
thority of  such  legislation.  That  the  estab- 
lishment of  the  sinking  fund  by  the  act  of 
May  7,  1878,  does  not  conflict  with  anything 


in  said  charter.  Sinking-Fund  Cases;  Union 
Paciflo  R.  R.  Co.  v.  United  States;  Central 
Pacific  R.  R.  Co.  v.  Gallatin,  90  U.  S.,  700. 
1878. 

20.  _  So  far  as  it  establishes  in  the  treas- 
ury of  the  United  States  a  sinking  fund,  the 
act  of  congress  approved  May  7,  ,1878  (30 
Stat.,  56),  entitled  "An  act  to  alter  and 
amend  the  act  entitled  '  An  act  to  aid  in  the 
construction  of  a  railroiid  and  telegi-aph 
line  from  the  Missouri  river  to  the  Pacific 
ocean,  and  to  secure  to  the  government  the 
use  of  the  same  for  postal,  military  and 
other  purposes,'  approved  July  1,  1863,  and 
also  to  alter  and  amend  the  act  of  congress 
approved  July  3,  1864,  in  amendment  of  said 
first  named  act,"  is  not  unconstitutional. 
lb. 

21.  Taxation.  The  doctrine  of  federal 
exemption  from  state  taxation  applied  to  the 
ease  of  a  tax  by  a  state  upon  the  real  and 
personal  property,  as  distinguislied  from  its 
franchises,  of  the  Union  Pacific  R.  R.  Co., 
which  company  congress  assisted  by  dona- 
tions and  loans  and  of  whose  board  of  di- 
rectors the  government  appoints  two,  whose 
operations  as  well  as  its  rates  of  toll  are 
subject  to  regulations  imposed  by  its  charter, 
and  to  such  further  regulations  as  congress 
may  hereafter  make,  on  whose  failure  to 
comply  with  the  terms  and  conditions  of  its 
charter,  or  to  keep  the  road  in  repair  and 
use,  congress  may  assume  the  conti'ol  and 
management  thereof,  and  devote  the  in- 
come to  the  use  of  the  United  States,  the 
loan  of  the  United  States  to  which,  amount- 
ing to  many  millions,  is  a  lien  on  all 
the  property,  and  on  failure  to  redeem 
which  loan,  the  secretary  of  the  treasury  is 
authorized  to  take  possession  of  the  road  for 
the  use  and  benefit  of  the  United  States; 
and,  finally,  where  all  the  grants  made  to 
the  company  are  declared  to  be  upon  the 
condition  that,  besides  paying  the  govern- 
ment bonds  advanced,  the  company  shall 
keep  the  railroad  and  telegraph  lines  in  re- 
pair and  use,  and  shall  at  all  times  transmit 
dispatches  and  transport  mails,  troops  and 
munitions  of  war,  supplies  and  public  stores 
for  the  government,  whenever  required  to 
do  so  by  any  department  thereof;  and  in  ad- 
dition to  which  control  and  the  obligations 
and  liabilities  of  the  company,  congi'ess,  not 
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forbidding  a  state  tax,  reserves  the  right  to 
add  to,  alter,  amend  or  repeal  the  cViarter. 
Railroad  Co.  v.  Peniston,  18  Wallace,  5, 
1878;  6  Amer.  R'y  Rep.,  369. 

22.  Tra  ;sj)ortatiou  for  the  United  States. 
The  act  entitled  "An  act  to  aid  in  the  con- 
slruction  of  a  railroad  and  telegraph  line 
froai  the  Missouri  river  to  the  Pacific  ocean, 
and  to  secure  to  the  government  the  use  of 
the  same  ftir  postal,  military  and  other  pur- 
loses,"  approved  July  1,  1863  (13  Stat.,  48'J), 
after  pi  oviding  for  the  issue  of  patents  for 
land  and  of  bonds  to  the  Union  Pacific  R. 
E.  Co.  and  other  companies,  from  time  to 
time,  as  successive  sections  of  their  respect- 
ive roads  should  be  completed,  requires  the 
companies  to  perform  all  government  trans- 
portation of  mails,  troops,  etc.,  and  to  credit 
the  compensation  therefor  on  the  govern- 
ment loan,  and  then  adds  that,  "after  said 
road  is  completed,  until  said  bonds  and  in- 
terest are  paid,  at  least  fl ^e  per  centum  of 
the  net  earnings  of  said  road  shall  also  be 
annually  applied  to  the  payment  thereof." 
Held,  that  the  liability  of  the  Union  Pacific 
E.  R.  Co.  to  make  this  payment  accrued 
when  it  reported,  and  the  president  of  the 
United  States  accepted,  its  road  as  completed 
for  the  purpose  of  issuing  the  bonds,  though 
the  acceptance  was  provisional,  and  security 
was  required  that  all  deficiencies  in  construc- 
tion should  be  supplied.  That  the  company, 
having  obtained  the  bonds  and  agreed  in  re- 
gard to  the  security,  is  estopped  from  deny- 
ing that  the  road  was  then  completed. 
Union  Paeifie  R.  R.  Co.  v.  United  States,  9a 
U.  S.,  lOi,  1878;  United  States  v.  Central 
Pacific  R.  R.  Co.,  ib.,  449,  1878;  United 
States  V.  Kansas  Pacific. R'y  Co.,  ib.,  455, 
1878;  United  States  V,  Sioux  City  and  Pacific 
R.  R.  Co.,  ib.,  491,  1878. 

23.  —  The  Denver  Pacific  E"y  and  Tele- 
graph Co.  is  not  liable  for  the  debt  incurred 
by  the  Kansas  Pacific  R'y  Co.  on  account  of 
subsidy  bonds;  and  although  it  is  bound  to 
perform  the  government  service  stipulated 
by  the  Pacific  railroad  acts  at  the  rates 
therein  prescribed,  and  is  subject  to  theu- 
provisions,  so  far  as  they  are  applicable  to  it, 
no  part  of  the  compensation  due  it  for  such 
service  can  be  retained  by  the  United  States. 
United  States  v.  Denver  Pacific  R'y  Co.,  99 
U.  S.,  460,     187a 


24.  Transportation  of  mails.  The  sixth 
section  of  the  act  of  congress  of  July  1, 
1863,  ch.  130,  incorporating  the  Union  Pa- 
cific R.  R.  Co.  (13  Stat.,  4S9),  constitutes  a 
contract  between  the  United  States  and 
the  company,  whereunder  the  latter,  for  its 
services  in  transporting  upon  its  road  the 
mails,  and  the  agents  and  clerks  employed 
in  connection  therewith,  is  entitled  to  com- 
pensation at  fair  and  i-easonable  rates,  not 
to  exceed  those  paid  by  private  parties  for 
the  same  kind  of  service.  Union  Pacific  R. 
R.  Co.  V.  United  States,  104  U.  S.,  662,  1881; 
9  Amer.  &  Eng.  R.  R.  Cases,  54. 

25.  Ultra  vires.  Certain  contracts  en- 
tered into  by  the  Union  Pacific  R.  R.  Co., 
assigning  a  large  part  of  its  franchise,  aad 
afienating  property  which  was  necessary  tO' 
the  performance  of  its  obligations  and  duties, 
to  the  government  and  to  the  public,  held 
ultra  vires.  American  Union  Telegraph  Co.. 
V.  Union  Pacific  R'y  Co.,  1  McCrary  (U.  S. 
C.  C),  188.     1880. 

2G.  Union  Pacific  Railroad.  The  act  of 
congress  of  March  3,  1873  (17  U.  S.  Stat,  at- 
Large,  509),  in  relation  to  an  action  against- 
the  Union  Pacific  R.  R.  Co.,  construed., 
United  States  v.  Union  Pacific  R.  R.  Co.,  11 
Blatchford  (U.  S.  C.  C),  385.     1873. 

27.  —  Tlie  gifts  of  bonds  and  lands  to  the 
Union  Pacific  R.  R.  Co.  are  not  in  the  nature 
of  a  trust,  but  are  absolute  and  uncondi- 
tioned. United  States  v.  Union  Pacific  R. 
R.  Co.,  11  Blatchford  (U.  S.  C.  C),  385. 
1873. 


PACKED  PARCELS. 

See  DiscEiMiKATiojr. 


PARENT  AND  CHILD. 

See  Injuries  to  Employes;  Injuries  to  FAssEnaERs; 
Injubibs  to  Pgbsons  on  the  Track. 

1.  Contribntory  negligence.  The  author- 
ities upon  the  question  of  the  effect  of  con- 
tributory negligence  of  the  parents  collated. 
Galveston,  Houston,  etc.,  R'y  Co.  v.  Moore, 
10  Amer.  &  Eng.  R.  R.  Cases,  745  (Tex.). 
1883. 

2.  —  In  an  action  to  recover  damages  from 
a  railroad  company,  for  injuries  to  a  child 
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between  five  and  six  years  old,  alleged  to 
have  been  caused  by  the  negligence  of  the 
defendant's  agents,  the  plaintlflE  is  entitled  to 
recover,  if  it  appear  from  the  evidence  that 
the  injuries  resulted  directly  .from  the  want 
of  ordinary  care  and  prudence  on  the  part 
of  the  defendant's  agents,  and  not  from  the 
want  of  such  care  and  prudence  on  the  part 
of  the  child,  as  ought;  under  the  circum- 
stances, to  be  reasonably  expected  from  one 
of  his  age  and  intelligence,  nor  from  the 
want  of  ordinary  care  and  prudence  on  the 
part  of  his  parents,  directly  contributing  to 
the  accident.  McMahon  v.  Northern  Central 
R'yOo.,  39  Md.,  438.    1873. 

3.  —  Where  a  child  of  tender  years  is  left 
by  its  mother  in  tiie  care  of  another  person, 
such  person  must  be  charged  w^ith  the  duty 
of  exercising  reasonable  care  for  its  safety ; 
and  if  for  the  want  of  such  care  the  child  is 
killed,  there  can  be  no  recovery  therefor  by 
the  next  of  kin.  In  this  case  the  evidence 
shows  due  care  on  the  part  of  the  railroad 
company  to  prevent  the  accident,  and  gross 
negligence  on  the  part  of  the  person  in  whose 
care  the  child  was  left.  Chicago  and  North- 
western Ry  Co.  V.  Schv-milowsky,  8  Brad- 
weU(Ill.),  613.     1881. 

4.  —Circumstances  considered  under  which 
the  court  regarded  it  as  unnecessary  to  ex- 
press any  opinion  as  to  how  far  the  negli- 
gence of  the  mother,  or  person  left  in  charge 
of  the  child'  by  the  mother,  should  be  im- 
puted to  the  infant.  Texas  and  Pacific  B'y 
Co.  V.  CDonnell,  58  Tex.,  27.  1883.  See 
Same  v.  Same,  10  Amer.  &  Eng.  R.  R.  Cases, 
713.     1883. 

5.  —  The  contributory  negligence  of  the 
parent  will  not  exonerate  a  railway  company 
from  liability  for  damages  for  injury  to  the 
child.  Norfolk  and  Petersburg  B.  R.  Co.  v. 
Ormsby,.  27  Grattan  (Va.),  455.    1876. 

6.  Damages.  An  action  may  be  main- 
tained by  a  parent  for  the  loss  of  his  child's 
services  during  minority,  and  for  all  neces- 
sary expenses  and  Ipsses  incurred  in  atten- 
tion to  it  while  sick  from  an  injury  caused 
by  the  negligence  of  another,  and  this  not- 
withstanding an  action  may  be  maintained 
in  behalf  of  the  child  for  such  injury  as  re- 
sults in  personal  damage  to  himself.  Evan- 
sioh  V.  O.,  C.  and  S.  F.  B'y  Co.,  67  Tex., 
133,  1883;  6  Amer.  &  Eng,  R.  R.  Cases,  183. 


7.  —The  "necessary  injury"  resulting  to 
a  parent  from  the  negligent  killing  of  his 
minor  child,  within  the  meaning  of  §  3  of 
the  Damage  Act  (R.  8.  1879,  §  2123),  consists 
in  the  loss  of  services  of  the  deceased  dur- 
ing minority,  the  cost  of  nursing,  surgical 
and  medical  attendance  and  appropriate  fu- 
neral expenses.  Rains  i).  St.  Louis,  Iron 
Mountain  and  Southern  R'y  Co. ,11  Mo.,  164, 
1879;  5  Amer.  &  Eng.  R.  R.  Cases,  610. 

8.  —  Where  a  minor  employe  is  injured, 
the  father  is  entitled  to  recover  the  value  of 
the  services  of  the  son  up  to  the  time  of  his 
arrival  at  the  age  of  twenty-one  years,  to- 
gether with  the  necessary  expenses  attend- 
ing the  care  of  the  injured  son.  Houston 
and  Oreat  Northern  R.  R.  Co.  v.  Miller,  49 
Tex.,  333,  1878.  See,  also,  Frick  v.  St.  Louis, 
Kansas  City  and  Northern  B'y  Co.,  75  Mo., 
543,  1883;  10  Amer.  &  Eng.  R.  R.  Cases,  776. 

9.  —  An  action  by  a  parent  against  a  rail- 
way company  for  the  loss  of  service  of  his 
child,  caused  by  an  injury  to  the  child 
through  the  negligence  of  an  employe  of  the 
company,  is  not  barred  by  the  fact  that  the 
child,  by  his  parent  as  next  friend,  has 
already  recovered  damages  against  the  cor- 
poration for  the  same  injury.  Wilton  v. 
Middlesex  R.  R.  Co.,  125  Mass.,  130.     1878. 

10.  —  In  an  action  by  a  father  against  a 
person  for  negligently  causing  a  personal 
injury  to  his  child,  he  can  recover  such 
damages  only  as  he  has  himself  sustained, 
leaving  to  the  infant  a  further  right  of  re- 
covery of  such  damages  as  are  personal  to 
himself.  In  such  action  it  is  error  to  in- 
struct the  jury  that  their  verdict  should  be 
the  amount  of  money  which  would  compen- 
sate the  child  for  his  injuries.  Durkee  v. 
Central  Pacific  R.  B.  Co.,  56  Cal.,  388,  1880; 
8  Amer.  &  Eng.  R.  R.  Cases,  331. 

H.  —  In  such  action  it  is  proper  to  in- 
struct the  jury  that  the  plaintiff  is  not 
entitled  to  recover  damages  for  the  pain  or 
suffering  which  his  son  experienced  from 
the  injuries  which  he  received,  or  from  his 
disfigurement  therefrom.    lb. 

12.  —  It  seems  that  a  general  instruction 
to  the  jury,  in  an  action  by  a  parent  for  the 
negligent  killing  of  his  infant  child,  that  in 
determining  the  amount  of  the  verdict  they 
should  have  "regard  to  the  mitigating  and 
aggravating  circumstances,"  is  bad ;  the  in- 
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struotion  should  designate  what  circum- 
stances are  to  be  considered  as  nijtigating  or 
acgravating  damages.  Nagel  v.  Missouri 
Pacific  R'y  Go.,  75  Mo.,  633,  1883;  10  Amer. 
&  Eng.  R.  R.  Cases,  703. 

13.  Death  of  mother;  damages.  In  an 
action  by  a  child  for  the  death  of  its  mother, 
the  measure  of  damages  is  the  support  of 
the  child  from  the  date  of  the  mother's 
death  until  the  child  is  of  age.  Atlantaand 
West  Point  B.  B.  Co.  v.  Venable,  67  Ga.,  697. 
1881. 

14.  —  la  such  case  it  is  not  error  to  charge 
the  jury  that  they  may  consider  the  prob- 
able support  which  the  mother  would  give ' 
the  child ;  as  to  whether  the  amount  would 
increase  or  diminish  as  the  child  advanced 
in  years,    lb. 

15.  Employment.  A  railway  company 
employing  a  minor  child,  in  opposition  to 
the  known  will  of  the  parents,  is  liable  to 
the  parents  for  the  services  of  the  child. 
Grand  Bapids  and  Indiana  B.  B.  Co.  v. 
Showers,  71  Ind.,  451,  1880;  2  Amer.  &  Eng. 
B.  B.  Cases,  9, 

16.  Injuries  causing  death.  Under  the 
statute  of  Georgia,  the  action  of  the  mother 
for  the  loss  of  service  by  reason  of  a  tort 
committed  upon  her  child  is  not  barred  by 
the  fact  of  the  death  of  the  child  from  the 
injury.  Chick  v.  Southwestern  B.  B.  Co.,  57 
Ga.,  S57.     1876. 

17.  Injury  to  cliild  ;  action  by  parent  and 
child  jointly.  At  the  time  of  the  trial  the 
minor  had  attained  his  majority,  and  upon 
his  motion  he  was  joined  with  his  mother  as 
a  party  plaintiff.  Held,  error;  that  it  would 
have  been  proper  to  substitute  him  as  the 
sole  plaintiff  in  her  place,  but  having  no 
joint  interest  in  the  cause  of  action  they 
could  not'  be  united  as  plaintiffs.  This  was 
an  action  for  malicious  prosecution  against 
a  corporation.  Bieord  v.  Central  Pacific  B. 
B.  Co.,  15  Nev.,  167,  1880;  3  Amer.  &  Eng. 
R.  E.  Cases,  394. 


PAEKS. 

1.  Assessment.  A  city  cannot  assess  the 
expense  of  improving  a  street  against  a  rail- 
way company  having  a  mere  right  of  way. 


South  Park  Commissioners  v.  Chicago,  Bur- 
lington and  Quincy  B.  B.  Co.,  107  HI-.  105. 
1883. 


PARTITION. 

1.  Of  railway.  A  railway  company  hav- 
ing purchased  from  another  company  an 
undivided  interest  in  the  latter's  railroad, 
under  the  act  of  April  7,  1883,  in  i-elation  to 
insolvent  railroad  companies,  etc.,  which  au- 
thorizes such  sale  under  certain  conditions, 
if  the  same  can  be  made  Vvithout  impairing 
the  usefulness  of  the  road  to  the  vendor 
company,  whereby  a  tenancy  in  coihmon 
was  created  between  the  parties,  cannot 
compel  partition  of  the  common  property 
either  under  the  statute  in  relation  to  parti- 
tion or  in  equity.  Baihvay  Co.  v.  Railroad 
Co.,  38  Ohio  St.,  614,  1883;  Pittsburgh,  Cin- 
cinnati and  St.  Louis  B.  B.  Co.  v.  Central 
Ohio  B.  B.  Co.,  9  Amer.  &  Eng.  R.  R.  Cases 
(Ohio),  535,  1883. 


PARTNERSHIP. 

See  Eminent  Domain;   Evidbnoe;  Subscriptions  by 
Individuals. 

1.  Contract.  A  contract  of  partnership 
between  the  owners  of  a  steamboat  line  and 
a  railway  company  enforced.  Silver  v.  St. 
Louis,  Iron  Mountain  and  Southern  Ry  Co., 
5  Mo.  App.,  381,  1878;  affirmed,  73  Mo.,  194, 
1880. 

2.  Practice.  At  common  law  the  general 
rule  is,  that  all  parties  must  join  and  be 
joined  by  their  names  in  an  action;  and 
such  is  the  general  import  of  the  Code,  which 
provides  that  the  precipe  and  petition  must 
contain  the  naines  of  the  parties  to  an  action, 
and  their  names,  both  direct  and  inverse, 
shall  be  entered  in  the  index.  Burlington 
and  Missouri Biver  B.  B.  Co.  v.  Dick,  7  Neb., 
^43.     1878. 

3.  Railway  companies.  A  pai-tnership 
cannot  be  formed  by  two  railway  companies 
unless  so  authorized  by  their  respective 
charters.  Burke  v.  Concord  B.  B.  Co.,  8 
Amer.  &  Eng.  R.  R.  Cases  (N.  H.),  553. 
1881. 

4.  —  judgment.  B.  obtained  a  judgment 
against  one  of  three  railway  companies  that 
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were  operating  tliroe  lines  of  railway  in 
partnership,  B.  not  knowing  of  the  partrer- 
fihip,  B.  levied  an  execution  upon  property 
owned  by  the  partnership.  Held,  that  his 
rights  under  the  levy  were  superior  to  the 
general  equities  of  the  partners.  Lamoille 
Valley  JR.  B.  Co.  v.  Bixby,  55  Vt.,  233.     1882. 


PASSENGERS. 

Bee  Bao9aoie;  Damaqes;  Injuries  to  Employbs;  Irf- 
JDaiBS  TO  PASSENaERs;  Street  Railways;  Rates. 

4.  Carria§re   beyond   the    station.    If   a 

railway  company  carry  a  passenger  beyond 
a  station  to  which  he  is  ticketed,  without 
his  consent,  and  without  affording  him  a  rea- 
sonable opportunity  to  leave  the  train,  he 
has  a  right  of  action  for  whatever  damage 
he  may  sustain  by  reason  thereof.  Illinoin 
Central  M.  R.  Co.  v.  Chambers,  71  111.,  519. 
1874. 

8.  Failure  to  stop  lor  passenger;  dam- 
ages. Where  a  train  wrongfully  fails  to 
stop  to  take  on  a  passenger,  he  is  entitled  to 
recover  nominal  damages,  and  such  actual 
damages  as  he  may  sustain  by  reason  of  the 
delay ;  but  he  has  no  right  to  inflict  injury 
on  himself  to  enhance  the  damages.  Indi- 
anapolis, Bloomingtoii  and  Western  R'y  Co. 
V.  Birney,  71  111.,  391.     1874. 

3.  —  And  where,  in  such  a  case,  the  pas- 
senger, instead  of  procuring  a  comfortable 
and  safe  conveyance  to  the  place  he  desired 
to  reach,  or  waiting  a  few  hours  for  another 
train,  went  there  on  foot,  unnecessarily,  and 
thereby  brought  on  sickness,  he  was  not  en- 
titled to  recover  damages  on  account  of  such 
sickness.    lb. 


PATENTS. 

1.  Action  at  law.  Where,  in  the  nature 
of  the  invention,  there  can  be  no  profits,  the 
patentee  cannot  sue  in  equity,  as  he  has  an 
adequate  remedy  by  an  action  at  law  for 
damages.  A  suit  in  equity  for  an  account- 
ing of  profits  in  tlie  use  of  car  brakes  was 
dismissed.  Vaughan  v.  Central  Pacific  R. 
R.  Co.,  4  Sawyer  (U.  S.  C.  C),  280.     1877. 

2.  Damages;  inlriHgemont.  The  use  of 
H  combination  of  a  swiug-truok  with  a  loco- 
motive having  flanges  on  all  its  driving- 


wheels,  not  shown  to  have  any  advantafgo 
over  tlie  use  of  a  locomotive  with  plain  for- 
ward driving-wheels  and  a  rigid  truck. 
Hence  tlio  patentee  is  not  entitled  to  any  al- 
lowance as  profits.  Locomotive  Safety  Tnich 
Co.  V.  Pennsylvania  R.  R.  Co.,  3  Federal  Re- 
porter, C77.     1880. 

3.  —  But  where  there  are  profits,  in  case 
of  infringement  they  will  be  computeJ  and 
allowed  to  the  patentee.  Williams  v.  Rome, 
Watertown  and  Ogdensbwgh  R.  R.  Co.,  3 

,Federal  Reporter,  702.     1880. 

4.  Equity.  A  suit  in  equity  upon  two 
separate  patents  may  be  joined  when  tlia 
effect  will  not  embarrass  tlie  defendaat  and 
produce  confusion  in  the  case.  The  plaintiff 
was  permitted  to  join  in  the  same  action  a 
suit  upon  two  patents  for  registering  car 
faras.  Horman  Patent  Co.  v.  Brooklyn  City 
R.  R.  Co.,  15  Blatchford  (U.  S.  C.  C),  444. 
1879. 

6.  —  Suit  for  infringements,  where  other- 
wise maintainable,  are  of  equitable  cogni- 
zance, altliough  no  injunction  has  issued,  and 
although  brouglit  after  the  expiration  of  the 
original  or  ext.'nded  term  of  the  patent. 
Steueiis  V.  Kansas  Paviflc  R'y  Co.,  5  Dillon 
(U.  S.  C.  C),  486,  1879;  Sayles  v.  Dubuque 
and  SioiiJO  City  R.  R.  Co.,  ib.,  561,  1378. 

6.  —  A  bill  in  equity,  since  the  Revised 
Statutes,  will  not  lie  sjlely  to  recover  dam- 
ages for  the  infringement  of  a  patent;  but  if 
it  pray  for  an  injunction  or  a  discovery,  and 
an  account  for  profits,  it  will  be  sustained. 
Vaughan  v.  East  Tenneasae,  Virginia  and 
Georgia  R.  R.  Co.,  1  Flippin  (U.  S.  C.  C), 
621.     1877. 

7.  Escrow.  Where  the  question  was  whether 
the  license  to  use  a  patent,  produced  on  the 
hearing  of  the  case  by  the  railway  company, 
had  been  delivered  to  the  president  of  the 
company  as  an  escrow,  or  as  a  completed 
instrument,  the  evidence  of  the  president 
and  another  credible  witness  must  outweigh 
that  of  plaintiff  alone.  Mellon  v.  Delaware, 
Lackawanna  and  Western  R.  R.  Co.,  13 
Amer.  &  Eng.  R.  R.  Cases  (U.  S.  S.  C.). 
309.     1883. 

8.  Fish-plate.  Contrivances  substantially 
the  same  as  that  set  forth  in  the  second 
claim  of  the  reissued  letters,  for  fastening 
metals  together,  wherein,  by  the  use  of 
slotted  side-plates  andan  ladjusting  bolt,  al- 
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lowance  is  made  for  their  contraction  and 
expansion  caused  by  changes  ia  tempera- 
ture, were  in  use  before  tlie  issue  of  the  orig- 
inal letters.  Johnson  v.  Railroad  Co.,  105 
U.  S.,  539.    1881. 

9.  Injunction.  Where  the  patent  is  in 
doubt,  where  the  defendant  is  solvent  and 
the  damages  easily  ascertained,  a  prelim- 
inary injunction  will  not  be  allowed.  Pull- 
man V.  Baltimore  and  O.'iio  R.  R.  Co.,  4 
Hushes  (U.  S.  C.  C),  238.     1880. 

10.  Jurisdiction.  A  bill  for  account  of 
profits  for  the  use  of  a  patented  article  will 
not  be  sustained.  Tlie  patentee  must  pro- 
ceed at  law,  where  his  patent  has  expired, 
and  no  injunction  is  allowable.  (See  eases 
cited  contra  in  note. )  Sajles  v.  Fredzricks- 
burg,  etc.,  R.  R.  Co.,  3  Hughes  (U.  S.  C.  C), 
172.    1879. 

11.  —  A  bill  merely  for  profits  and  dam- 
ages cannot  be  maintained  in  equity.  Tliere 
is  an  adequate  remedy  at  law.  Root  v.  Rail- 
way Co.,  105  U.  S.,  180,  1881 ;  11  Amer.  & 
Eng.  E.  E.  Cases,  376. 

12.  License.  A  license  to  use  a  patented 
invention  upon  the  locomotives  used  by  a  rail- 
road company  on  its  ro.ad.  or  on  ' '  any  road 
or  roads  now  owned  or  tliat  may  hereafter 
be  owned  or  operate.l  by  said  company,"  em- 
braces not  only  locomotives  in  use  at  the 
date  of  the  license  upon  roads  tlien  owned 
and  operated  by  the  company,  but  also  such 
other  locomotives  as  it  might  thereafter 
use,  and  other  roads  which  it  might  there- 
after cpjrafce.  Matthew  v.  Pennsylvania  R. 
R.  Co.,  8  Federal  E.^porter,  45.     1881. 

18.  -^  A  license  by  one  patentee  to  use  the 
thing  patented  clothes  the  licensee  with  the 
right  to  use  it,  and  he  becomes  liable  for  the 
contract  price  for  the  license.  Dunham  v. 
Indianapolis  and  St.  Louis  R.  R.  Co.,  7  Bis- 
sell  (U.  S.  C.  C),  223.     1876. 

14.  Limitations.  The  limitation  contained 
in  s.  55,  act  July  8,  1870,  U.  S.,  was  repealed 
by  8.  5526,  E.  S.,  but  as  to  all  actions  arising 
before  such  repeal,  such  limitation  was  kept 
in  force  by  s.  5599,  E.  S. ;  tlier^fore  an  action 
for  infringement  of  a  patent,  before  the 
date  of  such  repeal,  is  not  within  the  state 
statute  of  limitations.  Sayles  v.  Oregon  Cen- 
tral Ry  Co..  0  Sawyer  U.  S.  C.  C),  81.    1879. 

15.  Royalty;  car  br.k?.  Where  there  is 
an  established  license  fee  fur  the  use  of  a, 


car  bralie,  and  proof  of  the  profits  is  diflfi- 
cult,  the  court  will  accept  tli  at 'license  fee  a« 
a  proper  basis  for  estimating  the  complain- 
ant's recovery.  Emigh  v.  Baltimore  avA 
Ohio  R.  R.  Co.,  4  Hughes  (U.  S.  C.  C),  271. 
1881. 

16.  Sleepin^-cir;  injunction.  Prelim- 
inary injunction  refused,  because,  upan  the 
affidavits  produced,  the  court  was  not  pre- 
pared to  determine  the  validity  of  complain- 
ant's patent,  or  the  question  of  the  infringe- 
ment; because  the  threatened  damage  was 
not  of  such  irreparable  character  as  to  re- 
quire an  injunction,  and  because  the  threat<- 
ened  damages  were  easily  ascertainable,  and 
the  defendant  abundantly  able  to  pay.  Pullr 
man  v.  Baltimore  and  Ohio  R.  R.  Co.,  5 
Federal  Eeporter,  72.     1833. 

17.  —  Various  railway  patents  examined 
and  tbeir  validity  passed  upon.  Johnson  v. 
Flushing  and  North  Side  R.  R.  Co.,  15 
Blatchford  (U.  S.  C.  C),  193,  1878;  Williams 
V.  Rom?.,  Watertown  an-l  OgdensburghR.  R. 
Co.,  15ib.,  200, 1878:  Williams  v.  Boston  and 
Albany  R.  R.  Co.,  17  ib.,  21,  1873;  Williams 
V.  Rome,  Watertown  and  Ogdensburgh  R.  R. 
Co.,  ib.,  181,  1880;  Stephenson  v.  Brooklyn 
Cross  Town  R.  R.  Co.,  19  ib.,  473,  188 l.i 
Slawson  v.  Grand  Street,  etc.,  R.  R.  Co.,  11 
ib.,  512,  1880;  Locomotive  Co.  v.  Pa.  R.  R. 
Co.,  10  Philadelphia  (U.  S.  C.  C).  S53,  ]874.» 
Emigh  v.  Baltimore  and  Ohio  R.  R.  Co.,  6 
Federal  Eeporter,  283,  1881;  Nathan  v.  New 
York  Elevated  R.  R.  Co.,  3  ib.,  235,  1830^ 
Electric  R.  R.  Signal  Co.  v.  Hall  R.  R.  -Sig- 
nal Co.,  6  ib.,  608,  18S1;  Morgan  Elevated 
R'y  Co.  V.  Pullman,  14  ib.,  648,  1883^ 
Slawson  v.  Grand  Street,  Prospect  Park  and 
Flatbush  R.  R.  Co.,  A  ib.,  531, 1880;  S^ep/ie?*- 
son  V.  Brooklyn  Cross-Town  R.  R.  Co.,  14, 
ib.,  457,  1881 ;  Ashcroft  v.  Boston  and  Lowell 
R.  R.  Co.,  1  Holmes  (U.  S.  C.  C),  366,  1874; 
Pike  V.  Providence  and  Worcester  R.  R,  Co^ 
1  ib.,  445,  1874;  Railroad  Co.  v.  Mellon,  104 
U.  S.,  112, 1881 ;  Ashcroft  v.  Railroad  Co.,  97 
ib.,  189,  1877;  Railway  Co.  v.  Sayles,  97  ib., 
5")4,  1878 ;  Slawson  v.  Grandi  Street  R.  R, 
Co.,  107  ib.,  649,  1883;  Turrillv.  111.  Central 
R.  R.  Co.,  5  Bissell  (U.  S.  C.  C),  344,  1873« 
National  Car  Brake  Shoe  Co.  v.  Lake  Shore 
and  Mich.  Southern  R'y  Co.,  4  Federal  Ee- 
porter, 219;  9  Bissell  (U.  S.  C.  C),  003,  1880 j. 
Same  V.  D.  L.  and  N.  R.  R.  Co.,  4  Federal 


952 


PAUPERS  —  PAYMENT — PENALTIES . 


Miscellaneous. 


Reporter,  234,  1880;  Illinois  Central  R.  R. 
Go.  V.  Turrill,  94  U.  S.,  695, 1876;  15  Amer. 
R'y  Rep.,  387.  See  Railroad  Co.  v.  Turrill, 
101  ib.,  836.    1879. 


PAUPERS. 

1.  LiaMlItjr  for  bringing  paupers  into 

state.  The  provisions  of  the  G-en.  Sts.,  ch. 
?1,  g  25,  and  of  the  St.  of  1868,  cli.  272,  §  1, 
making  any  one,  by  whose  means  a  person 
not  having  aS  settlement  in  the  common- 
wealth is  brought  within  it,  liable  for  such 
person's  support  if  he  becomes  a  pauper,  do 
not  apply  to  a  railway  company  which  has 
brought  such  person  into  the  commonwealth 
in  the  ordinary  course  of  business,  and  with- 
out any  reason  to  suspect  that  he  wohld 
become  a  pauper.  Inhabitants  of  Fitchburg 
V.  Cheshire  R.  R.  Co.,  110  Mass.,  210.     1872. 


PAY.1IENT. 

1.  Freifflit  cJiargcs ;  bank  check.  The  re- 
ception of  a  bank  check  for  freight  charges 
on  goods,  held  not  to  be  a  payment,  under  the 
facts  of  d  particular  case.  Syracuse,  Bing- 
hamton  and  New  York  R.  R.  Co.  v.  Collins, 
57  N.  Y.,  Oil;  1  Abbott's  New  Cases  (N.  Y.) 
«:,  1874. 


PENALTIES. 

See  Chabteb;  Fubhies;  iNJuniits  to  Domestic  Aki- 

BALS;    LiMlTATIOHS;    SUBSCRIPTIONS    BY    InDIVIDU- 

AI.S;  Eatks. 

1.  Action ;  rights  of  assignee.  A  number 
of  actions  against  a  railway  company  were 
gotten  up  by  one  McCarthy,  the  attorney  for 
the  plaintiffs,  and  one  Bonnell,  upon  an 
agreement  to  divide  between  them  the  costs 
and  a  considerable  part  of  the  penalty  to  be 
recovered  in  such  actions,  the  several  plaint- 
iffs consenting  thereto,  and  conveying  to  Mc- 
Carthy their  rights  to  such  portions  of  the 
penalties.  After  issue  joined,  the  defendant's 
attorney,  for  the  purpose  of  preventmg  Mc- 
Carthy from  I'ecovering  such  costs  and  por- 
tions of  the  penalties,  procured  from  each 
of  the  plaintiffs  an  instrument,  under  seal, 
releasing  the  defendant  from  the  cause  of  ac- 
tion and  the  costs,  and  agreeing  that  the  ac- 


tions be  discontinued,  and  that  orders  to  that 
effect  might  be  entered  on  filing  the  stipula- 
tion. Defendant's  attorney  accoi-dingly  en- 
tered orders  to  tliat  effect,  without  notice  to 
plaintiffs'  attorney.  On  a  motion  by  the 
latter  to  set  aside  such  orders  as  irregularly 
entered,  and  as  entered  with  intent  to  cheat 
and  defraud  him,  held,  that,  as  the  causes  of 
action  were  not  assignable,  he  acquired  no 
interest  in  the  subject  of  the  actions  by  his 
agreement  with  tlie  plaintiffs,  and  that  the 
court  would  not  set  asiilo  the  orders  of  dis- 
continuance to  protect  his  i^ight  to  the  costs. 
MeBratneyv.  Rome,  Watertown  and  Ojd&is- 
burgh  R.  R.  Co..  17  Hun  (N.  Y.),  385.     1879. 

2.  Constitutional  law.  Under  the  pro- 
vision of  the  constitution  of  Kansas  fart.  6, 
g  6),  which  provides  that  "  the  proceeds  of 
(fines  for  any  breach  of  the  penal  laws  shall 
be  exclusively  applied"  "to  the  support  of 
common  schools,"  all  the  proceeds  of  penal- 
ties imposed  as  punishment  for  a  breach  of 
a  penal  statute  (and  not  imposed  as  dam- 
ages, where  loss  has  been  sustained)  must 
"be  exclusively  applied  to  the  support  of 
common  schools ; "  and  any  enactment  of  the 
legislature  providing  otherwise  is  unconsti- 
tutional and  void.  Hence  an  act  of  the  legis- 
lature giving  to  an  informer,  who  has  sus- 
tained no  loss,  one  half  of  such  proceeds,  is 
unconstitutional  and  void.  Atchison,  To- 
peJsa  and  Santa  Fe  R.  R.  Co.  v.  Sanders, 
33  Kans.,  1.     1879. 

8.  —Sec.  3434, 'Code  of  1871,  which  re- 
quires railroad  companies  to  erect  sign-boards 
where  they  cross  highways,  and  imposes  a 
penally  for  failure  to  do  so,  is  unconstitu- 
tional in  so  far  us  it  gives  to  the  county  the 
fine  collected.  The  suit  permitted  by  it  is  a 
civil  suit,  and  the  slale  has  no  interest  in  it. 
The  fine,  when  collected,  belongs  to  the 
school  fund,  and  the  state  board  of  ed- 
ucation are  the  proper  parties  to  bring  the 
suit  for  a  violation  of  its  provisions.  The 
term  "highway,"  as  used  in  this  section, 
means  a  public  road  in  the  country,  and  not 
a  street  in  a  town  or  city.  Mobile  and  Ohio 
R.  R.  Co.  V.  The  State,  51  Miss.,  137.    1875. 

4.  —  Where  a  law,  when  a  corporation  is 
formed,  or  which  it  afterwards  accepted,  ex- 
acts certain  duties  of  it,  a  subsequent  statute 
imposing  a  penalty,  where  none  existed  be- 
fore, for  a  failure  to  perform  such  duties, 
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does  not  impair  any  corporate  right  or  other- 
wise violate  the  constitution.  Mobile  and 
Montgomery  li.  S.  Co.  v.  Steiner,  61  Ala., 
559.     Ib78. 

5.  —  The  act  of  April  30,  1874  (71  Ohio  L., 
146),  giving  a  penalty  of  $150  to  the  party 
aggrieved  by  a  railway  company  for  over- 
charging for  the  transportation  of  passengers 
or  property,  is  not  unconstitutional.  Cin- 
cinnati, Sandusky  and  Cleveland  R.  B.  Co. 
V.  Cook,  37  Oliio  St.,  2.5,  1881;  0  Amer.  & 
Eng.  R'R.  Cases,  317. 

6.  Construction  of  statnte.  The  rigid 
rule  of  the  common  law.  in  reference  to  the 
liability  of  common  carriers,  should  not  be 
applied  in  a  case  involving  the  violation  of  a 
penal  statute.  Whiteliead  v.  Wilmington 
and  Weldon  R.  R.  Co.,  87  N.  C,  255,  1833;  9 
Amer.  &  Eng.  R.  R.  Cases,  168. 

7.  —  A  court  cannot  create  a  penalty  by 
construction,  but  should  avoid  it  by  con- 
struction, unless  it  is  brought  within  the  let- 
ter and  the  npcessary  meaning  of  the  act 
creating  it.  Western  Union  Telegraph  Co. 
u.  4a;fe?Z,  6DInd.,  199.     1879. 

8.  Cruelty  to  animals;  appeal.  In  an 
action  for  a  penalty  under  ^  1*^  of  the  act 
for  the  prevention  of  cruelty  to  animals 
{Laws  187.3,  p.  13),  an  appeal  will  lie  to  the 
court  of  common  pleas.  Pennsylvania  R. 
R.  Co.  V.  New  Jersey  Society  for  Prevention 
of  Cruelty  to  Animals,  39  N.  J.  Law,  400. 
1877. 

9.  Belay.  A  railway  company  is  not  re- 
lieved of  liability  to  the  penalty  of  $25  per 
day,  under  the  act  of  1875,  ch.  340,  for  delay 
of  shipment  of  goods  beyond  five  days  after 
receipt  of  same,  by  reason  of  its  alleged  ina- 
bility to  pro'cure  the  necessary  transporta- 
tion on  accovmt  of  the  large  accumulation 
of  freight.  It  is  the  duty  of  the  company 
to  provide  a  sufficient  number  of  cars. 
Keeter  v.  Wilmington  and  Weldon  R.  R. 
Co.,  86  N.  C,  346,  1833;  9  Amer.  &  Eng.  R. 
R.  Cases,  165. 

10.  —  In  the  statute  providing  for  a  pen- 
alty for  delay  of  five  days  in  shipment,  the 
words  "five  days  "  in  the  act  mean  five  full 
running  days,  including  Sunday,  whenever 
It  intervenes.     lb. 

11.  — The  company  would  not  incur  the 
penalty  until  the  full  expiration .  of  the 
sixth  day  after  the  receipt  of  the  goods  — 


the  4aw  not  regarding  the  fraction  of  a 
.day  in  the  enforcement  of  a  penal  statute. 
lb. 

12.  —  In  an  action  by  the  plaintiff  against 
a  railway  company  for  the  penalty  for  de- 
lay in  shipment  of  cotton,  under  the  act  of 
1874-75,  ch.  340,  caused  by  increase  of 
freight ;  by  the  refusal  of  a  connecting  road 
of  the  same  through  line  to  transfer  defend- 
ant's flat-cars  over  its  road  loaded  with 
cotton ;  by  the  detention  of  daf  eudant's  box- 
cars at  terminus  of  said  connecting  road; 
and  by  its  inability  to  procui-e  other  cars  in 
time  to  ship  plaintiffs  cotton,  and  not  by  its 
competition  with  other  lines  for  through 
freight,  the  defendant  not  being  responsible 
for  the  causes  of  delay,  it  was  held  that 
the  burden  was  on  the  defendant  to  show 
an  agreement  to  waive  such  penalty.  White- 
head V.  Wilmington  and  Weldon  R.  R.  Co., 
87N.  C,  355.     1883. 

13.  Evidence.  Recovery  reduced  to  one 
excess  of  fares  paid  and  one  penalty,  upon 
the  facts  of  a  particular  case.  Barker  v.  N. 
Y.  Central  and  Hudson  River  R.  R.  Co.,  61 
N.  Y.,  655.     1875. 

14.  Failure  to  stop  train  at  railway 
crossing.  In  an  action  against  a  railway 
company  to  recover  the  penalty  for  neglect- 
ing to  stop  its  ti-ain  before  crossing  another 
railroad  on  the  same  level,  there  is  no  error 
in  refusing  to  allow  the  defendant  to  prove 
that  the  company  had  rules  requiring  the 
engine-driver  to  comply  with  the  law,  and 
that  the  I'ules  were  in  his  hands.  A  railroad 
company  must  see  that  its  servants  obey  the 
law,  and  is  liable  for  neglect  to  do  so.  In- 
diana/gplis  and  St.  Louis  R.  R.  Co.  v.  The 
People,  91  111.,  453.     1879. 

15.  Forfeiture  of  fraucliisp.  An  act  of 
the  legislature  making  any  discrimination 
on  the  part  of  railroad  companies  in  their 
charges  for  freight  a  penal  offense,  and  pro- 
viding for  a  forfeiture  of  all  their  franchises 
for  any  wilful  violation  of  the  act,  without 
any  other  penalty  for  the  first  offense,  is  In 
violation  of  the  spirit  of  the  constitutional 
provision  which  requires  air  penalties  to  be 
proportioned  to  the  nature  of  the  offense, 
and  also  of  g  15  of  art.  11,  under  which  such 
a  law  is  framed,  which  only  authorizes  the 
penalty  to  extend  to  forfeiture  of  franchises 
and  property,  "when  necessary  for  that  pur- 
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pose."    Chicago  and  Alton  R.  R.  Co.  v.  The 
People,  67  111.,  11.     1873. 

16.  Poiin  of  nction.  A  state's  attorney- 
will  not  be  allowed  to  bring  an  action  for  a 
statute  penalty  for  his  own  use  and  gain. 
People  V.  Wabash,  St.  Louis  and .  Paoijio  B'y 
Co.,  12  Bradvvell  (111.),  263.     1883. 

17.  Jurisdiction.  Where,  the  evidence, 
ill  an  action  by  the  people  to  recover  the 
penalty  given  by  law  against  a  railway  com- 
pany for  not  Goming  to  a  full  stop  before 
crossing  another  railroad  track,  showed  a 
similar  violation  of  the  statute  at  another 
and  different  road  about  a  quarter  of  a  mile 
distant,  it  was  held  that  the  people  were  not 
compelled  to  unite  the  two  causes  of  action, 
and  thereby  defeat  the  justice's  jurisdiction. 
Indianapolis  and  St.  Louis  R.  R.  Co.  v.  The 
People,  91  111.,  453.     1879. 

18.  Overcharge.  The  act  of  April  25, 
1873,  amendatory  of  g  13  of  the  act  of  May 
1,  18)3  (70  Ohio  L.,  161),  which  prohibits  any 
corporation  operating  a  railroad  in  Ohio 
from  demanding  and  receiving  for  the  trans- 
portation of  passengers  more  than  three 
cents  per  mile  for  a  distance  of  more  than 
eight  miles,  gives  tiie  party  aggrieved  a  right 
to  recover  from  such  corpoi'ation  a  for- 
feiture of  not  less  than  $35  for  each  case  of 
overcharge.  Pittsburgh,  Cincinnati  and 
St.  Louis  Ry  Co.  v.  Moore,  33  Ohio  St.,  384. 
1878. 

19.  —  Where  the  complaint  was  for  three 
^  times  the  amount  of  the  aggregate  of  over- 
charges upon  a  number  of  different  articles, 
and  a  bill  of  particulars  was  annexed,  it  was 
too  late  after  judgment  to  object  for  the  first 
time  to  the  form  of  pleading,  even  if  it  was 
defective.  Streeter  v.  Chicago,  Milwaukee 
and  St.  Paul  R'y  Co.,  40  Wis.,  391,  1876;  18 
ximer.  E'y  Eep.,  433. 

20.  —  The  fact  that  shippers  or  consignees 
of  goods,  under  the  act  of  1874,  paid  illegal 
railway  charges  thereon  with  full  knowledge 
of  the  facts,  and  without  protest,  will  not 
prevent  a  recovery.    lb. 

21.  —  While  ch.  273  of  1874  was  in  force, 
defendant,  a  railway  company  of  Wiscon- 
sin, received  plaintiff's  goods  from  another 
company  of  that  state,  paying  as  back 
charges  thereon  a  greater  sum  than  such 
other  company  could  lawfully  charge,  and, 
on  delivery  of  the  goods  to  plaintiffs,  col- 


lected from  them  the  amount  of  such  back 
charges,  together  with  illegal  charges  for 
carriage  upon  its  own  road.  Held,  that 
plaintiffs  can  recover  from  defendant  only 
three  times  the  excess  in  its  charges  for 
carriage  on  its  own  road,  and  not  for  the 
excess  in  the  charges  of  the  other  company. 
lb. 

22,  Passengers;  by-laws;  notice.     By  s. 
109  of  the  8  and  9  Vict. ,  c.  20,  the  company 
is  empowered  to  make  by-laws  to  enforce 
the  observance  of  its  regulations  by  means 
of  fines;   and  s.  110  requi.es  that  the  sub- 
stance of  such  by-laws,  when  confiriaed  and 
allowed,   "shall   be   painted   on  boards,  or 
printed  on  p:.per  and  pasted  on  boards,  and 
hung  up  and  affixed  and  continued  on  the 
front  or   other  conspicuous  part  of  every-, 
wharf  or  station  belonging  to  the  company, 
according  to  the  nature  or  subject  matter  of 
such  by-laws,  respectively,  and  so  as  to  give 
public  notice  thereof  to  the   parties  inter- 
ested therein  or  affected  thereby ;  and  such 
boards  shall  from  time  to  time  be  renewed, 
etc. ;  and  no  penalty  imposed  by  any  such  by- 
law shall  be  recoverable  unless  the  same  shall 
have  been  published  and  kept  pubhshed  in 
manner  aforesaid."    And  s.  Ill  enacts  that, 
"  for  pr(^of  of  the  publication  of  any  such 
by-laws,  it  shall  be  suiHoient  to  prove  that  a 
printed  paper  or  painted  board,  containing  a 
copy  of  such  by-laws,  was  affixed  and  con- 
tinued in  manner  by  this  act  directed,"  etc. 
A  by-law  imposed  a  penalty  not  exceeding 
40s.  upon  a  passenger  getting  into  or  out  of 
a  carriage  whilst  in  motion.     Upon  a  sum- 
.mons  before  justices  for  a  breach  of  this  by- 
law, held  fdissenticnte  Williams,  J.),  that  it 
was  sufficient  to  show  that  the  by-laws  were 
affixed  at  the  stations  at  which  the  party 
entered  and  quitted  the  train,  without  show- 
ing publication  at  every  station  on  the  line. 
Motleram  v.  Eastern   Counties  R'y  Co.,  7 
Common  Bench  (N.  S.),  58;  97  E.  C.  L.   58 
1859. 

23.  Personal  injury.  Where  plaintiff  sets 
up  a  claim  against  a  railroad  corporation  for 
penalty  incurred  for  excessive  fare  taken  on 
one  trip,  and  damages  for  personal  injuries 
for  unlawful  ejection  from  defendant's  cars 
on  a  subsequent  trip,  anJ  defendant  demurs 
to  the  complaint  on  the  ground  that  two 
causes   of    action    have    been    improperly 
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united,  held,  that  under  §  488  of  the  New 
York  Code  of  Civil  Procedure  a  cause  of 
actioa  for  penalty  cannot  be  joined  with  a 
cause  of  action  for  personal  injuries,  even 
where  they  are  claims  arising  oat  of  the 
same  trausaction.  But  §  448  should  be  con- 
strued to  refer  to  cases  of  two  or  more 
"  good  causes  of  action  "  well  pleaded ;  and 
the  claim  for  a  penalty  in  this  case  being 
insufficient  in  form  and  substance,  the  com- 
plaint contains  but  one  cause  of  action,  and 
that  for  personal  injuries,  and  the  demurrer 
should,  therefore,  be  overruled,  and  the 
Wrelevaht  matter  in  reference  to  the  penalty 
should  be  stricken  out.  Sullivan  v.  N.  Y., 
New  Haven  and  Hartford  B.  R.  Co.,  11  Fed- 
eral Reporter,  848.  1881.  See,  also,  Sullivan 
V.  New  York,  New  Haven  and  Hartford  R. 
B.  Co.,  1  N.  Y.  Civil  Procedure  Reports, 
285.     1881. 

24.  Pleading:.  A  petition  under  the  act  of 
April  30,  1874,  against  a  corporation,  for  de- 
manding and  receiving  excessive  fare  in  the 
sale  of  a  pass-^nger  ticket  to  a  person  desirous 
of  traveling  on  its  road  between  the  points 
named  on  tlie  ticket,  is  not  bad,  on  demurrer, 
for  want  of  an  averment  that  tlie  purchaser 
of  the  ticket  was,  in  fact,  transported  on  the 
ticket  for  which  excessive  fare  was  exacted. 
Cincinnati.  Sandusky  and  Cleveland  R.  B. 
Co.  V.  Cook,  37  Oliio  St.,  265,  1881;  6  Amer. 
&  Eng.  R.  R.  Cases,  317. 

25.  Repeal  of  statute.  -After  the  repeal 
of  ch.  273  of  1874  the  Potter  Lawt,  no  re- 
covery could  be  had  in  any  action  ihen  pend- 
ing under  the  penal  provisions  of  that  act, 
either  by  virtue  of  §  33,  ch.  119.  R.  S.,  or  by 
virtue  of  the  clause  in  the  repealing  act  (ch. 
57  of  1876),  which  provided  that  nothing 
therein  contained  should'  "  in  any  manner 
affect  any  litigation "  then  pending  in  any 
of  the  courts  of  this  state  or  of  the  United 
States.  Rood  v.  Chicago,  Milwaukee  and  St. 
Paul  R'y  Co.,  43  Wis.,  146.     1877. 

26.  —  In  this  action,  originally  brought  to 
recover,  for  an  exaction  of  overcharges  for 
the  carriage  of  goods,  the  statutoiy  penalty 
of  three  times  the  excess,  it  was  determined 
that  such  an  action  would  not  lie,  by  reason 
of  a  repeal  of  the  statute.  The  prayer  of 
the  complaint  was  then  amended  so  as  to  de- 
mand only  the  illegal  excess.  This  was  held 
to  be  in  effect  an  amendment  of  the  com- 


plaint itself;  and  that  the  question  whether 
the  action  will  lie  un  ler  such  an  amended 
complaint  is  not  res  adjudicata.  That,  as 
the  excessive  charges  are  alleged  to  have 
been  made  ''wrongfully  and  fraudulentlj'," 
the  action  may  be  regarded  as  slill  one  in 
tort,  (and  the  amendment  was  allowable. 
That  the  cause  of  action  at  common  law, 
now  stated  in  the  complaint,  was  not  re- 
pealed or  suspended  by  the  statute.  Smith 
V.  Chicago  and  Northwestern  R'y  Co.,  49 
Wis.,  443,  1880;  1  Amer.  &  Eng.  R.  R.  Cases, 
303 ;  Graham  v.  Chicago,  Milwaukee  and  St. 
Paul  R'y  Co.,  49  Wis.,  533,  18;0. 

27.  —  In  an  action  for  three  times  the  ex- 
cess over  legal  rates  of  the  charges  made  by 
a  railway  company  for  carriage  of  goods, 
plaintiff,  after  a  repeal  of  the  statute  giving 
such  an  action,  cannot,  without  amendment 
of  the  complaint,  recover  as  in  a  commofi 
law  adti<  n  for  the  simple  excess  of  such 
charges  above  reasonable  rates.  Streeter  v. 
Chicago,  Milwaukee  and  St.  Paul  R'y  Co.,  44 
Wis.,  883,  1878;  18  Amer.  Ry  Rep..  8?3. 

28.  —  The  act  of  1^49  required  a  bell  of  at 
least  thirty  pounds'  weight  or  a  steam  whistle 
to  be  placed  on  each  locomotive,  and  that 
the  same  should  be  rung  or  whistled  at  least 
eighty  rods  from  the  place  where  the  rail- 
road crossed  any  other  road  or  street,  and 
be  kept  ringing  or  whistling  until  such  other 
road  or  street  was  crossed,  '■  under  a  penalty 
of  $50  for  every  neglect,"  etc.  The  act  of 
1869  so  aiuended  the  law  in  respect  of  the 
penalty  for  this  neglect  of  duty  as  to  read 
"under  a  penalty  of  not  exceeding  $100." 
Held,  that,  as  the  latter  act  allowed  a  lati- 
tude of  discretion  in  respect  to  the  penalty 
from  one  cent  to  $100,  it  was  inconsistent 
with,  and  repugnant  to,  that  of  1849  direct- 
ing an  absolute  and  fixed  penalty  of  $50,  and 
repealed  the  fdriner  bj'  implication.  Wilson 
V.  Ohio  and  Mississippi  B'y  Co.,  64  III.,  543. 
1873. 
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PLEDGE. 

1.  Bonds.  S.  H.  borrowed  of  H.  certain 
railroad  bonds,  giving  in  pledge  as  collateral 
security  for  the  return  thereof  two  notes 
and  an  acceptance  made  by  himself  and  in- 
dorsed by  one  McD.  and  by  T.,  the  defend- 
ant, as  accommodation  indorsers.  H.  de- 
manded the  bonds  of  the  agent  of  S.  H.  on 
the  day  on  which  they  were  by  agreement 
returnable,  tendering  the  securities  in  ex- 
change for  them,  and,  after  failure  on  the 
part  of  S.  H.  to  return  them,  sold  said  secu- 
rities at  public  auction  at  Providence,  pur- 
suant to  a  notice  published  in  a  Providence 
newspaper.  They  bad  all  fallen  due  before 
the  notice  of  sale  was  given.  The  plaintiff 
purchased  them  at  said  sale  and  brought  suit 
against  the  defendant  T.  as  indorser  thereof. 
Held,  that  the  said  notes  and  acceptance  hav- 
ing matured,  H.,  the  pledgee,  had  a  right  to 
sell  them  at  auction  for  his  reimbursement. 
Potter  V.  Thompson,  10  E.  I.,  1.     1871. 

2.  —  Held,  f  urtlier,  that  the  sale  was  not 
invalid  for  want  of  personal  notice  to  the 
pledgor,  it  appearing  that  in  the  absence  of 
the  pledgor  (the  said  S.  H.)  in  Europe,  notice 
of  the  sale  was  given  at  his  place  of  business 
in  New  York  to  one  McD.,  who  had  been 
appointed  his  agent  during  his  absence,  with 
full  power  to  do  all  things  that  the  said 
S.  H.  might  do  if  personally  present  —  the 
notice  given  in  the  absence  of  the  principal 
to  an  agent  having  such  unlimited  powers 
being  of  the  same  effect  as  if  given  to  the 
principal.    lb. 

3.  —  Held,  further,  that  the  sale  was  not 
invalid  because  made  in  Pi'ovidence  rather 
than  in  New  York,  inasmuch  as  the  contract 
of  hypothecation  pui-ported  to  be  a  Rhode 
Island  contract,  and  it  did  not  appear  that 
the  agent  of  the  defendant,  or  the  defendant 
himself,  who  saw  the  notice  of  sale,  objected 
to  the  place  of  sale  previously  thereto,  when, 
if  it  was  an  improper  one,  tlie  objection 
should  have  been  made.     lb. 

4.  —  Held  further,  that  the  sale  was  not 
invalid  because  made  after  the  defendant 
had  offered  to  redeem,  such  offer  not  being 
accompanied  by  a  tender  of  the  money  to 
pay  for  the  bonds,  or  of  the  bonds  them- 
selves, and  the  money  to  pay  for  their  depre- 
ciation,   lb. 


5.  —  Held,  further,  that  the  pledgee  of 
such  securities,  selling  for  the  default  of  the 
pledgor,  sold  to  the  plaintiff  all  the  right  or 
interest  which  the  pledgor  could  empower 
him  to  sell  at  the  time  the  pledge  was  given, 
although  the  sale  was  made  after  the  ma^ 
turity  thereof.     Jb. 

6.  Earnings  of  railway.  A  railroad  com- 
pany pledged  its  earnings  for  advances  ob- 
tained by  its  president  to  pay  its  semi-annual 
interest.  Held,  that  this  pledge  of  the  earn- 
ings was  made  for  the  security  of  the  pres- 
ident, and  did  not  prevent  him  from  paying 
other  debts  with  such  earnings,  if  he  found 
it  expedient  and  for  the  company's  interest 
to  do  so.  Duncan,  v.  Mobile  and  Ohio  R.  R. 
Co.,  3  Woods  (U.  S.  C.  C),  567.     1877. 

7.  Stock.  Where  stock  in  a  corporation 
has  been  pledged  for  the  "redemption  of 
certificates  of  debt,"  and  the  certificates 
bound  the  debtor  for  the  payment  of  "the 
sum  therein  mentioned  and  the  interest 
thereon,"  the  stock  is  bound  for  the  payment 
of  the  interest  itself,  and  a  foreclosure  may 
be  decreed  on  default  in  payment  of  any 
instalment  of  interest.  Swaney  v.  North 
Carolina  R.  R.  Co.,  1  Hughes  (U.  S.  C.  C), 
17,  1874;  also  reported  in  71  N.  C,  571. 

8.  To  oflleers  of  corporatiDn  of  corpo- 
rate assets.  Any  attempt  by  the  directors  of 
a  corporation  to  make  a  pledge  of  the  assets 
of  the  corporation  in  favor  of  themselves 
will  be  ecrutinized  by  a  court  of  equity  with 
the  most  rigorous  and  jealous  observation. 
Chouteau  v.  Allen,  70  Mo.,  390.     1879. 

9.  Wrongfal  pledge.  The  pledgee  holdr 
ing  bonds  and  stock  as  collateral  security  for 
a  loan,  the  securities  belonging  to  several 
persons,  and  the  loan  being  made  to  a  person 
in  possession  who  wrongfully  pledged  them, 
should  proceed  pari  passu  in  applying  the 
seciirities  to  the  payment  of  the  debt.  Gould 
V.  Central  Trust  Co.,  6  Abbott's  New  Cases 
(N.  Y.).  381.     1870. 


PIPE  LINES. 

1.  Injunction.  An  injunction  refused 
where  it  was  asked  to  prevent  the  construc- 
tion of  pipe  lines  for  the  conveyance  of  oil. 
A  railway  company  has  no  right  to  prevent 
competition  by  enjoining  the  laying  of  eucl^ 
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a  line.  Central  R.  R.  Co.  of  N.  J.  v.  Stand- 
ard Oil  Co.,  33  N.  J.  Eq.,  127,  1880;  1  Amer. 
&  Eng.  R.  R.  Cases,  36;  United  N.  J.  R.  R. 
and  Canal  Co.  v.  Standard  Oil  Co.,  33  N.  J. 
Eq.,  133,  1880;  3  Amer.  &  Eng.  R.  R.  Cases, 
S86. 

2.  —  After  the  court  had  refused  a  prelim- 
inary injunction  for  the  removal  of  an  oil 
*  pipe,  and  to  prevent  its  use  by  defendants, 
and  had  discharged  an  ad  interim  order 
staying  the  defendants  in  the  premises,  and 
an  appeal  therefrom  had  been  taken  and  was 
pending,  an  application  to  this  court  to  con- 
tinue such  ad  interim  order,  merely  on  the 
ground  of  the  appeal,  was  denied.  Central 
R.  R.  Co.  of  New  Jersey  v.  Standard  Oil  Co., 
33N.  J.  Eq.,  373.     18S1. 


PLANK-ROADS. 

1.  Crossing.  In  case  of  the  failure  of  a 
railway  company  to  erect  a  suitable  crossing 
within  a  reasonable  time  an  action  will  lie  at 
the  instance  of  the  company  owning  a  plank- 
road.  Streetsville  Plank-Road  Co.  v.  Hamil- 
ton and  Toronto  R'y  Co.,  13  Upper  Canada 
(Queen's  Bench),  600.     1856. 


PIAT  OF  TOWN. 

1.  Error  of  railway  company's  engineer. 

A  railway  company  is  not  responsible  for 
the  error  in  a  town  plat  on  which  the  loca- 
tion of  its  right  of  way  is  incorrectly  repre- 
sented, merely  because  the  persons  who 
prepared  and  filed  it  were  its  engineer  and 
local  agent.  To  make  it  responsible,  there 
should  be  proof  that  these  persons  were  in 
that  respect  authorized  to  act  for  the  com- 
pany. Hannibal  and  St.  Joseph  R.  R.  Co. 
V.  Green,  68  Mo.,  169.     1878. 


PLEADING. 

1.  Amendment.  The  complaint  on  a 
former  trial  of  an  action  was  upon  an  al- 
leged contract  of  defendant  to  collect, 
through  its  agent  at  M.,  a  bill  against  D.  of 
goods  consigned  to  the  care  of  said  agent, 
and  to  carry  and  deliver  to  plaintiff  at  R. 
the  moneys  so  collected.    After  a  judgment 


for  plaintiff  had  been  reversed,  plaintiff  was 
allowed  to  amend  his  complaint  so  as  to 
allege  a  cause  of  action  for  money  had  and 
received.  Held,  no  abuse  of  discretion. 
Wells  V.  American  Express  Co.,  49  Wis., 
334,  1880 ;  6  Amer.  &  Eng.  R.  R.  Cases,  398. 

2.  —  damages  to  real  estate.  When  a 
party  brings  an  action  to  recover  damages 
for  an  injury  to  real  estate,  and  ypon  the 
trial  it  appears  that  he  has  no  title  to  the 
property,  the  court  will  not,  under  the  acts 
of  May-  4,  1853,  or  April  12,  1858,  allow  an 
amendment  by  insei'ting  the  name  of  the 
real  owner  in  his  stead,  especially  when  it 
appears  that  the  plaintiff  has  no  merit  in 
his  case,  independent  of  the  defect  in  his 
title.  Freeland  v.  Pa.  R.  R.  Co.,  3  Pearson 
(Pa.),  73.     1870. 

3.  —  name  of  station.  Where  a  declara- 
tion against  a  carrier  alleged  that  the  de- 
fendant  received  sheep  of  plaintiff,  and 
contracted  to  transport  them  to  "  El  wood, 
Kan.,"  and  the  proof  showed  an  agreement 
to  transport  to  "  Ellin  wood,  Kansas,"  it  was 
held  no  error  to  allow  an  amendment  of  the 
declaration,  by  striking  out  the  word  "El- 
wood"  and  inserting  the  word  "EUinwood," 
even  after  overruling  a  motion  for  a  new 
trial,  when  the  motion  to  amend  was  made 
before  deciding  the  motion  for  a  new  trial, 
the  words  being  so  nearly  alike  in  sound  that 
the  proof  could  create  no  surprise.  McCol- 
lom  V.  Indianapolis  and  St.  Louis  R.  R.  Co. , 
94111.,  534.     1880. 

i.  Appeal  bond  of  corporation.  Where 
an  appeal  bond  of  a  railway  company  is 
sued  on,  and  there  is  no  plea  under  oath 
denyihg  it  is  the  bond  of  the  company,  and 
it  purports  on  its  face  to  be  the  bond  of  the 
company,  and  is  signed  by  its  president  and 
secretary,  with  the  corporate  seal  attached, 
no  other  proof  of  its  being  the  bond  of  the 
company  is  necessai'y.  Keithsburg  and 
Eastern  R.  R.  Co.  v.  Henry,  90  111.,  255. 
1878. 

5.  Appearance  by  corporation.  In  an 
action  of  assumpsit  against  a  railroad  com- 
pany, to  which  the  defendant  appeared  "  in 
its  own  proper  person,"  and  pleaded  want  of 
jurisdiction,  s'etting  out  the  facts,  it  was 
held  that  the  plea  was  bad  on  demurrer,  as 
a  plea  by  a  corporation  aggregate,  which  is 
incapable  of  personal  appearance,  must  pur- 
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port  to  be  by  attorney.     Nispel  v.  Western 
Union  R.  R.  Co.,  64  111.,  311.     1873. 

6.  BaiikrnjJtcy.  An  action  was  brought 
upon  a  conditional  promise  to  pay  money  to 
the  order  of  a  railway  company.  The  prom- 
ise was  in  writing,  and  was  filed  with  the 
justice  as  the  sole  cause  of  action.  Upon  it 
was  indorsed  the  name  of  a  person  who 
added  to  his  name  the  word  "assignee." 
The  defendant  plaaded  the  general  issue,  and 
went  to  trial,  it  was  shown  on  the  trial 
that  the  payee  in  the  promise  had  Jbeen  put 
in  bankruptcy,  and  the  indorser  of  the  paper 
was  a,ssignee  in  bankruptcy  thereof.  Meld, 
that  the  objection  that  the  plaintiil  did  not 
by  its  declaration  aver  its  right  to  recover  as 
assignee  would  not  be  sustained  on  the 
final  submission  of  the  case.  Wilcox  v. 
Toledo  and  Ann  Arbor  R.  R.  Co.,  43  Mich., 
584,  ]880;  21  Amer.  R'y  Rep.,  161. 

7.  Bill  of  lading.  In  a  suit  against  a  car- 
rier to  recover  damages  for  non-delivery  of 
goods  in  proper  time,  if  the  actiou  be  brought 
on  bills  of  lading,  none  will  be  admissible  in 
evidence  on  the  trial  except  those  set  out  in 
the  declaration.  Illinois  Central  R.  R.  Co. 
V.  Cobb,  64111.,  148.     1873. 

8.  Bond  of  corporation;  assignee.  Cor- 
poration bonds  payable  to  bearer  may  be 
sued  in  the  name  of  tl^e  holder;  they  are 
not  within  the  act  of  1715,  Bunting's  Adm'rs 
V.  Camden  and  Atlantic  R.  R.  Co.,  81  Pa. 
St.,  254,  1876;  15  Amer.  R'y  Rep.,  570. 

9.  By  corporation.  The  answer  of  a 
municipal  corporation  to  a  bill  in  chancery 
need  not  be  signed  by  an  officer  thereof. 
Where  the  name  of  the  corporation  is  written 
to  such  an  answer,  and  there  is  nothing  to 
show  that  it  is  unauthorized,  it  will  be  suffi- 
cient. Larrison  v.  Peoria,  Atlanta  and  De- 
catur R.  R.  Co.,  77  'ill.,  11,  1875;  8  Amer. 
R'y  Rep.,  67. 

10.  Corporation.  An  allegation  that  the 
plaintiff  is  a  corporation  duly  organized  and 
engaged  in  building  a  railroad  implies  that 
it  has  assumed  the  responsibilties  of  a  com- 
mon can'ier.  Chicago,  Newton  and  South- 
western R.  R.  Co.  V.  Newton,  36  la.,  299. 
1873. 

11.  —  The  allegation,  in  a.cotnplaint,  that 
the  defendant  is  a  common  carrier  doing 
business  under  the  style  and  firm  name  of 
The  Adams  Express  Co.,  implies  that  the  de- 


fendant is  a  corporation,  and  not  a  copart  • 
nership.  Adams  Express  Co.  v.  Hill,  43 
Ind.,  157.     1873. 

12.  —  An  averment  in  a  declaration,  that 
the  defendant  is  a  corporation,  created  by 
the  laws  of  this  state,  and  engaged  in  oper- 
ating a  railroad,  and  carrying  corn  and  grain 
in  cars  furnished  by  itself,  upon  its  own  and 
other  roads,  is  equivalent  to  an  averment 
that  it  is  a  common  carrier.  Toledo,  V^a- 
bash  and  Western  Ky  Co.  v.  Roberts,  71  111., 
540.     1874. 

13.  —  Where  a  suit  is  brought  against  a 
defendant  by  a  name  implying  a  coT^ora- 
tion,  and  in  tliat  name  such  defendant  forms 
an  issue  by  general  denial,  and  goes  to  trial, 
it  is  not  necessary  for  the  plaintiff  to  intro- 
duce any  evidence  of  the  existence  of  the 
corporation.  Adams  Express  Co.  v.  Hill,  43 
Ind.,  157.     1873. 

14.  —  In  an  action  against  a  railroad  com- 
pany, it  is  not  necessary  to  aver  in  the  dec- 
laration that  it  is  a  corporation,  nor  is  it 
necessary  to  prove  on  the  trial  that  the  de- 
fendant is  a  corpora;tioa,  unless  with  the 
plea  there  is  filed  an  affidavit  denying  that  it 
is.  The"  court  will  ex  officio  take  notice  of 
the  fact.  Baltimore  and  Ohio  R.  R.  Co.  v. 
Sherman,  30  Grattan  (Va.),  603.     1878. 

15.  —  The  existence  of  a  corporation 
plaintiff  is  not  put  in  issue  by  a  general  de- 
nial of  an  alleged  cause  of  action.  Dietrichs 
V.  Lincoln  and  Northwestern  R.  R.  Co.,  13 
Neb.,  43.     1882. 

16.  —  In  an  action  against  a  corporation 
sued  by  the  name  of  the  Montgomery  and 
Mobile  Railroad  Company,  an  appearance 
by  attorney  and  pleadings  filed  in  the  name 
of  Montgomery  and  Mobile  Railway  Com- 
pany are  a  conclusive  admission,  in  a  subse- 
quent action  on  the  judgment,  of  the  identity 
of  the  two  corporations.  Mobile  and  Mont- 
gomery Ry  Co.  V.  Yeates,  67  Ala.,  164.     1880. 

17.  — Where  suit  in  the  justice's  court 
was  against  "  D.  McG,,  President  Davis 
Avenue  R.  R.  Co.,"  a  complaint  in  the  cir- 
cuit court  against  "Davis  Avenue  R.  R. 
Ca"  is  a  departure,  and  cannot  be  allowed, 
as  it  would  introduce  an  entirely  new  party. 
Davis  Avenue  R.  R.  Co.  v.  Mallon,  57  Ala., 
163,  1876j  20  Amer.  R'y  Rep.,  405. 

18.  Carriage  of  merchandise.  Evidence 
that  a  railway  company  received  and  waa 
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paid  for  carrying  property,  and  that  after 
its  transportation  it  was  placed  by  it  in  its 
depot,  and  was  not  delivered  upon  a  proper 
demand,  will  support  a  declaration  alleging 
that  the  company  received  the  property,  that 
it  agreed  to  deliver  it,  and  neglected  and  re- 
fused to  do  so.  Lane  v.  Boston  and  Albany 
R.  R.  Co.,  118  Mass.,  455.     1873. 

19.  Corporate  existence.  Where  the 
complaint  alleges  a  corporate  existence  in 
the  plaintiff,  and  no  facts  or  circumstances 
appear  upon  the  face  of  the  complaint  show- 
ing in  plaintiff  a  want  of  corporate  author- 
ity, or  of  capacity  to  svie,  a  demurrer  to  the 
complaint  under  the  Code  cannot  be  sus- 
tained. Cheraw  and  Cliester  R.  R.  Co.  v. 
White,  U  So.  Car.,  51.     1880. 

20.  Debt;  mortgage;  bonds.  Where  the 
declaration  alleged  tliat  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  $340, 
being  semi-annual  interest  on  certain  mort- 
gage bonds  (describing  the  bonds  and 
coupons),  which  the  defendant,  though' 
often  requested,  had  refused  to  pay,  whereby 
an  action  had  accrued  to  the  plaintiff  to 
have  'and  demand  of  the  defendants  said 
sum  of  $240,  it  was  held  to  be  a  good  decla- 
ration in  debt.  New  London  City  Bank  v. 
Ware  River  R.  R.  Co.,  41  Conn.,  5i3.     1874. 

21.  Defective  machinery.  An  answer  in 
an  action  for  injury  to  an  employe,  which 
alleges  that  the  plaintiff  assumed  the  risk 
incident  to  the  use  of  the  machinery  com- 
plained of,  is  affirmative  in  its  character, 
and  such  defense  cannot  be  proved  under  a 
general  denial.  Louisville  and  Nashville  R. 
R.  Co.  V.  Or,  84  Ind.,  50,  1883;  8  Amer.  & 
Eng.  R  R.  Cases,  94. 

22.  Defective  roadway.  The  particular 
defects  in  the  defendant's  roadway,  relied 
upon  as  the  basis  of  recovery,  should  be  set 
up  in  the  pleadings.  Madden  v.  Minneapolis 
and  St.  Louis  B'y  Co.,  30  Minn.,  458.     1883. 

23.  Demurrer;  affidavit  of  corporation. 
An  affidavit  to  a  plea  on  demurrer  put  in  by 
a  corporation  is  insufficient  if  made  by  an 
attorney  or  agent  in  the  suit,  unless  it  shows 
that  the  officers  of  the  company  are  absent. 
MoTagnke  v.  Pennsylvania  and  New  England 
-B.  iJ.  Co.,  44  N.J.  Law,  63.     1883. 

24.  False  estimates.  The  complaint  al- 
leged that  the  plaintiff  entered  into  a  con- 
tract with  the  S.  and  M.  R.  R.  Co.  (afterward 


merged  into  and  consolidated  with  the  de- 
fendant) for  the  construction  of  a  tun- 
nel,^ the  contract  price  to  be  paid  upon 
estimates  of  the  chief  engineer ;  and  that  the 
engineer,  by  collusion  with  the  company, 
and  for  the  purpose  of  defrauding  the  plaint- 
iff, omitted  certain  work  from  his  estimates. 
Upon  the  trial  the  plaintiff  offered  to  prove 
thiit  he  did  extra  work,  on  the  promise  of 
the  engineer  (subsequently  ratifisd  by  the 
president  of  the  company)  that  he  should 
be  paid  for  it,  as  for  similar  work  under  the 
contract.  Seld,  that  as  the  plaintiff  had  not 
sued  for  extra  work,  but  for  work  done 
under  the  original  contract,  the  evidence 
>yas  not  admissible.  Ilinkle  v.  San  Fran- 
cisco and  North  Pacific  R.  R.  Co.,  55  Cal., 
637.     1880. 

25.  —  The  court  in  effect  instructed  the 
jury  that,  if  the  estimates  of  the  chief  en- 
gineer were  honestly,  made,  they  were  con- 
clusive, but  the  bill  of  exceptions  did  not 
contain  the  contract,  or  any  of  the  evidence 
to  which  the  instruction  related.  Held,  that 
it  could  not  be  said  that  there  was  any  error 
error  in  the  ruling.     lb. 

26.  Fraud.  The  pleadings  cbnsidered  in  an 
action  to  set  aside  a  conveyance  to  a  lailway 
company  for  fraud  in  procuring  the  same. 
Silvers  v.  Junction  R.  R.  Co.,  43  Ind.,  435. 
1873. 

27.  Injury  causing  deatb ;  parent  and 
cliild.  In  an  action  for  the  death  of  a  child 
to  enable  the  parent  to  recover  full  damages 
for  the  services  of  the  child  during  liis  mi- 
nority, such  damages  must  be  specially  al- 
leged and  demanded  in  the  complaint.  Penn- 
sylvania Co.  V.  Ldlly,  ^S  Ind.,  353,  1S81;4 
Am'er.  &  Eng.  R.  R.  Cases,  540. 

28.  —  Where,  in  such  a  case,  the  com- 
plaint did  not  allege  and  demand  damages 
for  the  loss  of  the  future  services  of  the 
child,  and  there  was  no  evidence  tiending  to 
show  a  loss  of  such  services  to  the  parent,  a 
verdict  assessing  his  damages  at  $1,800  is  ex- 
cessive,    lb. 

29.  Injury  to  employe ;  amendment. 
This  action  was  brought  by  Margaret  Salmon 
as  administratrix  of  the  estate  of  Daniel 
Salmon,  deceased,  against  the  Kansas  Pacific 
R'y  Co.,  under  §  433  of  the  Civil  Code, 
for  damages  resulting  from  the  death  of  said 
Daniel,  claimed   to  have  been   wrongfully 
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caused  by  the  said  company.  In  the  original 
petition  it  was  alleged  Ihat  Salmon  was  killed 
through  the  negligence  of  defendant  while 
he  was  being  transported  by  it  as  a  passenger, 
but  afterwards  the  petition  was  so  amended 
as  to  make  it  allege  that  Salmon  was  killed 
through  the  negligence  of  defendant  while 
he  was  being  transported  as  an  employe  of 
the  company.  Held,  that  the  court  below 
did  not  err  in  allowing  said  amendment  to 
be  made.  A  pleading  may  be  amended  by 
inserting  allegations  material  to  the  case, 
and  every  material  amendment  of  a  petition 
must  of  necessity  change  more  or  less  the 
nature  of  the  cause  of  action.  Kansas  Pacific 
R'y  Co.  V.  Salmon,  14  Kans.,  512.     1875. 

30.  Injury  to  team.  The  pleadings  in  an 
action  for  injury  to  a  team  at  a  crossing 
examined  and  held  sufficient.  Oibbs  v.  Mo. 
Pacific  R'y  Co.,  11  Mo.  App.,  459.     1883. 

31.  Insane  person.  An  action  may  be 
brought  in  the  name  of  an  insane  person 
unless  a  conservator  or  guardian  has  been 
appointed.  Chicago  and  Pacific  B.  R.  Co. 
V.  Munger,  78  III.,  800.     1875. 

32.  Interpleader.  The  amount  due  from 
a  plaintiff  cannot  be  the  subject  of  contro- 
versy in  an  action  of  interpleader ;  the  action 
can  only  be  maintained  where  plaintiff  ad- 
mits liability  for  the  full  amount  claimed  to 
one  or  the  other  of  the  claimants.  Baltimore 
and  Ohio  R.  B.  Co.  v.  Arthur,  90  N.  Y.,  234. 
1882. 

33.  Joinder.  The  rule  in  respect  to  unit- 
ing, in  the  same  complaint,  several  causes  of 
action  arising  out  of  the  same  transaction, 
heretofore  adopted  by  this  court,  approved 
and  followed.  Applied  to  the  joining  of  a 
law  action,  and  equitable  suit  in  the  same 
proceeding,  the  complainant  having  sued  for 
an  account  of  the  profits  of  a  railway,  and 
for  its  possession.  SI.  Paul  and  Pacific  R. 
B.  Co.  V.  Bice,  25  Minn.,  278.     1878. 

34.  —  On  motion  in  arrest  of  judgment, 
where  it  was  agree'd  that  the  mother  of  a 
child  that  had  been  killed  should  be  bound 
by  the  verdict,  the  suit  being  brought  by  the 
father,  held,  that  the  judgment  would  not 
be  arrested  because  an  action  for  the  killing 
of  a  horse  was  also  joined  by  the  plaint- 
iff. Pennsylvania  B.  R.  Co,  v.  Bock,  93 
Pa.  St.,  427,  I860;  6  Amer.  &  Eng.  E.  R. 
Cases,  20. 


35.  Labor  contract.  In  suing  a  railway 
company  for  a  labor  debt  under  Corap.  L., 
g§  2393-95,  a  declaration  on  the  common 
counts  in  assumpsit,  with  mere  allusions  to 
the  act  and  a  statement  of  plaintiff's  title  by 
assignment,  is  not  enough ;  the  existence  of 
the  facts  upon  which  the  statute  bases  the 
right  of  action  must  be  averred.  Chicago 
and  Northeastern  R.  R.  Co.  v.  Sturgis,  4A 
Mich,,  538.     1880. 

36.  Negligence.  A  declaration  for  negli- 
gent injury  must  allege  the  fact  and  the 
manner  of  negligence;  and  plaintiff  should 
be  confined  to  what  is  set  forth  in  his  decla- 
ration. Marquette,  Houghton  and  Ontona- 
gon R.  R.  Co.  V.  Marcott.  41  Mich.,  433,  1879; 
Flint  and  Pere  Marquette  R'y  Co.  v.  Stark,  38 
Mich.,  714,  1878. 

37.  —  The  defendant  is  called  upon  to  dis- 
prove only  the  acts  of  negligence  sought  to 
be  established.  Thus,  if  the  plaintiff  relies 
upon  a  failure  to  ring  a  bell  or  sound  a 
whistle,  the  defendant  is  not  bound  to  show 
that  its  fences  or  cattle-guards  were  in  good 
condition.  Chicago  and  Alton  B.  B.  Co.  v. 
Bobinson,  8  Bradv/ell  (III.),  140.     1880. 

38.  —  A  declaration  in  an  action  on  the 
case  for  injui-y  sustained  by  the  plaintiff 
through  the  negligence  of  the  defendant, 
which  does  not  show  that  the  negligence 
averred  contributed  in  some  degree  to  the 
injury  complained  of,  is  bad  on  demurrer. 
McQanahan  v.  East  St.  Louis  and  CarondeUt 
R'y  Co.,  72  III.,  557.     1874. 

39.  —  A  pEssenger  in  alleging  negligence 
may  do  so  in 'general  terms.  Clark  v.  Chi- 
cago, Burlington  and  Quiney  R'y  Co.,  4  Mc- 
Crary  (Ui  S.  C.  C),  860.     1883. 

40.  —  An  allegation  in  a  petition  that  a 
railway  company  "carelessly,  negligently, 
wrongfully  and  unlawfully"  ran  its  cars 
over  and  killed  the  plaintiff's  intestate  does 
not  amount  to  an  allegation  that  the  care- 
lessness and  negligence  were  wilful,  and  the 
recovery  must  be  confined  to  compensatory 
damages.  Jacobs  v.  Louisville  and  Nash- 
ville R.  R.  Co.,  10  Bush  (Ky.),  263.     1874. 

41.  —  Negligence  is  the  ultimate  fact  to 
be  pleaded,  and  forms  a  part  of  the  act  from 
which  an  injury  arises.  It  is  the  absence  of 
the  care  in  the  performance  of  an  act,  and 
not  the  result  of  such  absence.  It  is  not, 
therefore,  a  conclusion  of  law,  and  aiay  be 
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pleaded  generally.  Louisnlle  and  Nashville 
B.  R.  Co.  V.  Wolfe,  80  Ky.,  83, 188.3;  5  Amer. 
&  Eng.  R.  R.  Cases,  625. 

42.  —  Whatever  is  the  real  ground  of 
complaint  ought  to  be  distinctly  stated  in 
the  petition.  Hence,  in  an  action  against  a 
railroad  company  to  recover  for  injuries  al- 
leged to  have  been  sustained  through  the 
company's  negligence,  if  the  negligence  con- 
sisted in  having  a  defective  sand-box  on  the 
engine  and  in  keeping  a  defective  frog  in 
the  track,-  the  petition  should  not  charge 
negligence  in  running  the  cars.  Edens  v. 
Hannibal  and  St.  Joseph  R.  R.  Co.,  73  Mo., 
212,  1830 ;  5  Amer.  &  Bag.  E.  R.  Gases,  459. 

43.  —  Where  neglect  of  co-employes  is 
charged,  their  names  and  employment 
should  be  averred.  Fraker  v.  St.  Paul, 
Minneapolis  and  Manitoba  R'y  Co.,  30 
Minn.,  103.     1883. 

44.  —  contributory  negligence.  A  com- 
plaint for  personal  injury  caused  by  the 
negligence  of  the  defendant's  servants,  aver- 
ring that  the  plaintiff  "  was  without  fault 
or  negligence,"  sufficiently  shows  that  the 
negligence  of  the  plaintiff  did  not  contribute 
to  the  injury,  unless  it  otlierwise  appears  by 
the  complaint.  Louisville,  New  Albany  arid 
Chicago  Ry  Co.  v.  Head,  80  Ind.,  117,  1881; 

4  Amer.  &  Eng.  R.  R.  Cases,  619. 

45.  —  The  allegation  of  due  care  on  the 
part  of  the  plaintiff  is  suflacient,  unless  the 
facts  show  tliat  there  was  contributory  neg- 
ligence. Pittsburgh,  Cincinnati  and  St. 
Louis  Ry  Co.  v.  Wright,  80  Ind.,  182,  1881; 

5  Amer.  &  Eng.  R.  R.  Cases,  638. 

46.  —  In  an  action  to  recover  for  an  injury 
caused  by  negligence,  whether  it  be  an  in- 
jury to  the  person  or  an  injury  to  property, 
the  complaint  must  show  by  direct  aver- 
ment, or  it  must  appear  from  the  facts 
therein  alleged,  that  the  plaintiff  or  party 
injured  was  himself  guilty  of  no  negligence 
which  contributed  to  the  injury.  Louisville, 
Neiv  Albany  and  Chicago  R'y  Co.  v.  Boland, 
53  Ind.,  898,  1876 ;  Gormley  v.  Ohio  and  Mis- 
sissippi R'y  Co.,7-Z  Ind.,  31,  1880;  5  Amer.  & 
Eng.  R.  R.  Cases,  581;  Hathaway  v.  Toledo, 
Wabash  and  Western  R'y  Co.,  46  Ind.,  25, 
1874;  6  Amer.  R'y  Rep.,  399. 

47.  —  In  an  action  against  a  railroad  com- 
pany for  injuries  to  the  person,  occasioned 
by  its  negligence,  it  is  not  necessary  to  aver 
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that  the  plaintiff  was  in  the  exercise  of 
reasonable  care  or  without  fault ;  theae  ^are 
matters  of  defense.  Government  St.  R.  R. 
Co.  V.  Hanlon,  5i  Ala.,  70,  1873 ;  Robinson  v. 
Western  Pacific  R.  R.  Co.,  43  Cal.,  409!  i874.; 
7  Amer.  R'y  Rep.,  244;  Houston  and  Teocas 
Central  R'y  Co.  v.  Cowser,  57  Tex.,  293, 
1883. 

48.  Overflow;  ditches.  A  petition  in 
an  action  for  flooding  the  plaintiff's  land 
stated  that  defendant  "  failed  to  keep  its 
road  in  such  condition  as  to  prevent  injury 
to  plaintiff ;  but  negligently  and  carelessly 
failed  to  make  and  keep  open  proper  ditches 
.  for  the  purpose  of  leading  the  water  off  of 
plaintiff's  land."  There  was  no  averment 
of  any  fact  showing  that  defendant  was  un- 
der any  legal  obligation  to  maintain  ditches. 
Held,  that  for  want  of  such  averment  the 
petition  was  fatally  defective.  Field  v. 
Chicago,  Rock  Island  and  Padfio  R'y  Co,, 
76  Mo.,  614.     1833. 

'  49.  Personal  injnrlos.  In  a  suit 
against  a  railway  company,  to  recover  dunn- 
ages for  a  personal  injury,  it  is  not  sufficient 
for  the  plaintiff  to  prove  the  injury,  but  he 
must  also  prove  the  negligence  alleged.'  If 
it  is  alleged  that  a  whistle  was  not  sounded, 
the  burden  of  proving  that  fact  rests  upon 
the  plaintiff,  and  the  defendant  is  not  bound 
to  prove  that  the  whistle  was  sounded. 
Illinois  Central  R.  R.  Co.  v.  Gragin,  71  111., 
177.     1878. 

50.  —  Plaintiff's  complaint  contained  three 
counts ;  the  first  alleged  in  substance  thaton 
October  30,  1877,  he  got  upon  the  rear  plat- 
form of  one  of  defendant's  cars,  as  a  pas- 
senger; that  the  conductor,  without  asking 
him  for  his  fare  or  giving  him  an  oppor- 
tunity to  pay  it,  violently  threw  him  off 
from  the  car  in  front  of  a  car  passing  upon 
an  adjoining  track,  and  he  was  run  over  and 
injured,  "tohisdamage$10,000."  The  other 
two  counts  relate  to'  the  same  accident, 
alleging  that  it  occurred  through  defendant's 
negligence,  each  closing  "to  his  damage 
$10,000."  In  the  prayer  for  relief  plaintiff 
asked  damage  to  the  amount  of  $30^000. 
Upori  the  trial  the  court  ruled  in  substance 
that  plaintiff  could  only  recover  under  the 
first  count ;  he  obtained  a  verdict  for  $15,000. 
Defendant  claimed  that  as  said  count  onlj 
alleged  $10,000  damages,  the  verdict  was  un- 
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authorized.  Held,  untenable ;  that  the  gen- 
eral-prayer for  damages  at  the  close  of  the 
qomplaint  controlled ;  but  that  if,  in  order 
to  sustain  the  recovery,  the  first  count 
should  have  alleged  $15,000  damages,  the 
defect  was  one  that  could  be  amended  on 
appeal.  Schultz  v.  Third  Avenue  R.  B.  Co., 
89  N.  Y.,  342;  9  Amer.  &  Eng.  R.  R.  Cases, 
413.  1833.  See  Same  v.  Same,  46  N.  Y.  Su- 
perior Ct.,  311.     18S0. 

51.  —  An  order  requiring  the  plaintiff,  in 
a  personal  injury  case,  to  divide  his  petition 
into  separate  counts,  held  improper.  Ham- 
mer V.  Chicago,  Sock  Island  and  Pacifio  R'y 
Co.,  10  Amer.  &  Eng.  R.  R.  Cases  (la.), 
T73.     1883. 

52.  —  An  averment  that  defendant  negli- 
gently drove  a  certain  engine  upon  the  rail- 
way up  to,  upon  and  across  a  certain  public 
highway  crossing,  without  giving  the  neces- 
sary statutory  signals,  viz. :  ringing  a  bell  or 
sounding  a  whistle,  is  a  sufficiently  specific 
statement  of  defendant's  negligence  when 
taken  in  connection  with  the  allegation  of 
consequential  injury,  and  it  would  entitle 
plaintiff  to  support  it  by  evidence,  under 
defendant's  plea  to  the  general  issue.  Chi- 
cago and  Northeastern  M'y  Co.  v.  Miller,  46 
Mich.,  633,  1881;  6  Amer.  &  Eng.  R.  R. 
Cases,  89. 

53.  Railway  in  stl-ects.  An  action  to  re- 
cover damages  for  the  diminution  of  the 
value  of  adjacent  property,  occasioned  by 
the  location  and  use  of  a  railway  in  a  public 
street,  is  not  an  action  of  trespass  quare 
clausum  fregit,  but  at  the  common  law 
would  have  been  an  action  on  the  case. 
Jeffersonville,  etc.,  R.  R.  Co.  v.  Esterle,  18 
Bush  (Ky.),  667.     1878. 

51.  Eecoupment ;  gale  of  railroad  ties. 
In  an  action  to  recover  the  price  of  a  quan- 
tity of  tiessold  and  delivered  by  the  plaintiff 
to  the  defendant,  it  was  pleaded  that  a  cer- 
tain portion  of  the  ties  were,  by  some  per- 
son to  the  defendant  unknowti,  cut  and 
removed  from  land  granted  to  the  defend- 
ant by  its  charter  and  i-emaining  unsold,  and 
after  receiving  the  same  it  became,  for  the 
first  time,  apprised  of  the  fact  that  the  ties 
were  taken  from  its  own  land ;  it  was  held 
the  plea  contained  no  matter  of  recoupment, 
as  it  did  not  aver  possession  of  the  ties  in 
*he  vendor  at  the  time  of  the  sale,  so  that  a 


warranty  of  title  could  be  implied  there- 
from, nor  did  it  aver  any  aflirmation  of  title. 
In  the  absence  of  both  these  elements,  the 
purchaser  buys  at  his  own  peril.  Illinois 
Central R.  R.  Co.  v.  Leidig,  64  111.,  151.    1873. 

55.  Release ;  infant.  A  release  of  dam- 
ages by  an  infant  having  been  pleaded,  but 
no  proper  denial  thereof  set  up  under  §  448 
of  the  Code,  the  testimony  was  admitted, 
without  objection,  to  show  that  the  infant 
was  incompetent  to  make  the  release.  Held, 
that  the  admissibility  of  the  evidence  could 
not  be  raised  on  appeal.  Crowley  v.  City  R. 
iJ.  Co.,  60  Cal.,  628.     1883. 

56.  Residence  of  corporation.  In  an 
action  against  a  corporation,  an  affidavit  of 
claim,  filed  with  the  declaration,  stating  the 
amount  due  from  defendant  to  plaintiff,  and 
that  the  principal  office  of  defendant  is  in 
the  county  where  the  suit  is  brought,  is  suffi- 
cient to  show  that  the  defendant  is  a  resi- 
dent of  that  county,  within  the  meaning  of 
the  act  providing  for  the  filing  of  such  affi- 
davits. Bank  of  North  America  v.  Chicago, 
Danville  and  Vincennes  R.'  R.  Co.,  83  III., 
498.     1876. 

57.  Speeiflc  performance.  A  bill  for  spe- 
cific performance  of  a  contract  for  convey- 
ance of  right  of  way,  held  insufficient  for 
want  of  certainty  in  the  description  of  the 
land  which  complainant  claimed.  New 
York,  Susquehanna  and  Western  R.  R.  Co. 
V.  Lawton,  35  N.  J.  Eq.,  386,  1883;  11 
Amer.  &  Eng.  R.  R.  Cases,  406. 

58.  Variance.  If  the  plaintiff,  though 
needlessly,  describe  the  tort,  and  the  means 
adopted  in  effecting  it,  with  minuteness  and 
particularity,  and  the  proof  substantially 
varies  from  the  statement,  there  will  be  a 
fatal  variance.  Lake  Shore  and  Michigan 
Southern  R'y  Co.  v.  Beam,  11  Bradwell  (111.), 
215.     1883. 

59.  —  Where  the  declaration  charges  that 
the  injury  was  caused  by  defendant  pro- 
pelling its  cars  at  an  Immoderate  and  dan- 
gerous rate  of  speed,  and  does  not  call  in 
question  the  right  of  defendant  to  use  steam 
as  a  motive  power,  the  latter  question  can- 
not be  insisted  upon  as  ground  for  recovery. 
Plaintiff  must  be  confined  to  the  case  made 
by  the  declaration.  Springfield  City  R'y  Co.. 
V.  De  Camp,  11  Bradwell  (111.),  475.     1883. 

60.  —  A  declaration  for  negligent  injury 
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to  a  brakeman  while  uncoupling  cars  set 
forth  that  it  was  occasioned  by  a  deep  hole 
between  the  rails.  The  evidence  was  that.it 
was  between  the  rails  of  a  side-track. '  Held, 
that  the  declaration  would  naturally  be  con- 
strued to  refer  to  the  main  track,  and  that 
the  variance  was  material,  especially  when 
taken  in  connection  with  other  variances  as 
to  the  nature  of  the  hole  and  the  extent  of 
the  injury.  Batterson  v.  Chicago  and 
Orand  Trunk  R'y  Co.,  49  Mich.,  184,  1883; 
8  Amer.  &  Eng.  B.  E.  Cases,  123. 

61.  TarioHS  matters  of  pleading'  and 
practice.  Pleadings  in  various  actions  con- 
sidered, together  with  the  matters  of  prac- 
tice'. Sargent  v.  Railroad  Co.,  33  Ohio  St., 
449,  1877;  Lane  v.  Burlington  and  South- 
western E.  E.  Co.,  53  la.,  18,  1879;  Hannibal 
and  St.  Joseph  R.  E.  Co.  v.  Knudson,  63  Mo., 
569, 1875;  South  and  North  Ala.  E.  E.  Co.  v. 
Seale,  59  Ala.,  608,  1877;  Louisville  and. 
Nashville  E.  E.  Co.  v.  Hall,  13  Bush  (Ky.), 
1.31,  1876;  Pennsylvania  Co.  v.  Sedwick,  59 
Ind.,  836,  1877;  Pittsburgh  and  Steubenville 
R.  R.  Co.  V.  Clarke,  3  Pittsburgh,  48,  1859 ; 
Powers  V.  Rome,  Watertown  and  Ogdens- 
burgh  E.  R.  Co.,  5  Thompson  &  Cook  (N.  Y. 
Supreme  Ct.),  449,  1874;  8  Hun  (N.  Y.),  385, 
1874;  Murray  v.  Fitchburg  E.  E.  Co.,  130 
Mass.,  99,  1880;  McCorniiokv.  Northern  Cen- 
tral E.  E.  Co.,  48  Md.,  404,  1877;  Miller  v. 
Burlington  and  Missouri  Eiver  E.  E.  Co.,  7 
Neb.,  327,  187^5  Mason  v.  Hartford,  etc.. 
E.  R.  Co.,  10  Federal  Reporter,  834,  1883; 
Town  of  Essex  v.  Neio  York  and  Canada 
R.  R.  Co.,  8  Hun  (N.  Y.),  861,  1876;  Des 
Moines  and  Minnesota  E.  E.  Co.  v. 
Alley,  16  Federal  Reporter, '  733,  1883;  In- 
dianapolis Manufacturing  Union  v.  Cleve- 
land, etc:,  R'y  Co.,  45  Ind.,  281,  1873; 
Cairo  and  Vincennes  R.  R.  Co.  v.  Dodge,  73 
lU.,  253,  1874;  Chicago,  Rock  Island  and 
Pacific  E.  E.  Co.  v.  Todpi,  91  lU.,  70,  1878; 
Jack  V.  Des  Moines  and  Ft.  Dodge  R.  R.  Co., 
49  la.,  627,  1878;  Jaques  v.  Bridgeport  Horse 
R.  E.  Co.,  43  Conn.,  33,  1875;  Cairo  and  St 
Louis  R.  R.  Co.  V.  Wiggins  berry  Co.,  82  111., 
230,  1876;  Cairo  and  St.  Louis  R.  R.  Co.  v. , 
Easterly,  89  111.,  156,  1878;  Colorado  Central 
R.  R.  Co.  V.  Blake,  3  Colo.,  417,  1877;  Nick- 
erson  v.  Atchison,  Topeka  and  Santa  Fe  R. 
R.  Co.,  1  McCrary  (TJ.  S.  C.  C.),  383,  1880; 
Northern  R,  R.  Co,  v.  Ogdensburgh,  etc.,  B. 


R.  Co.,  18  Federal  Reporter,  815, 1888;  FZem- 
ming  v.  Reading  R.  E.  Co.,  13  Philadelphia, 
343,,  1878;  New  York,  Lake  Erieand  Western 
B.  B.  Co.  V.  McHenry,  13  Amer.  &  Eng.  R. 
R.  Cases  (U.  S.  C.  C),  370,  1883;  Brock  v. 
South  and  North  Ala.  E.  E.  Co.,  65  Ala.,  79, 
1880;  Barkleyv.  Bensselaer  and  Saratoga  B. 
E.  Co.,  2  N.  Y.  Civil  Procedure  Reports,  409, 
1883;  Adams  V.  West  Shore,  etc.,  B.  B.  Co., 
65  Howard's  Practice  (N.  Y.),  339,  1883 ;  Hen- 
driekson  v.  Pennsylvania  B.  B.  Co.,  43  N.  J. 
Law,  464,  1881;  8  Amer.  &  Eng.  R.  R.  Cases, 
368 ;  Watson  v.  San  Francisco  and  Humboldt 
Bay  E.  B,  Co.,  50  Cal.,  523,  1875. 

62.  Work  and  labor.  A  complaint  in 
the  general  form  for  work  and  labor  done  on 
a  railway  is  not  demurrable  because  it  sets 
out  the  facts  with  unnecessary  particular- 
ity, when  the  facts  stated  do  not  show  a  spe- 
cial contract,  or  increase  the  liability  of  the 
defendant  beyond  such  general  employment. 
Fort  Wayne,  Jackson  and  Saginaw  B.  B.  Co. 
V.  McDonald,  48  Ind.,  241.     1874. 


POOLING  CONTRACTS. 

1.  Contract.  The  B.  and  M.  and  E.  rail- 
roads entered  into  a  contract  or  arrangement 
whereby  each  should  retain  sixty  per  cent, 
of  its  gross  earnings  between  all  competing 
points  of  their  respective  routes  and  Boston, 
to  pay  running  expenses,  and  the  remaining 
forty  per  cent,  of  such  gross  earnings  should 
constitute  a  common  fund,  to  be  equally  di- 
vided between  said  roads.  Held,  that  such 
contract  came  within  the  prohibition  of  the 
act  of  1867,  ch.  8,  entitled  "An  act  to  pre- 
vent railroad  monopolies."  Morrill  v.  Bos- 
ton and  Maine  B.  B.  Co.,  55  N.  H.,  531, 1875; 
11  Amer.  R'y  Rep.,  484. 

2.  Evidence.  Upon  a  bill  in  equity  for  an 
injunction,  authorized  by  Laws  of  1867,  i;.  8, 
to  I'estrain  directors  of  railroads  from  "  pool- 
ing "  certain  earnings  of  the  roads,  it  is  not 
necessary  to  prove  the  election  of  the  direct- 
ors by  the  corporate  records.  The  testi- 
mony of  one  of  the  defendants,  in  a  deposi- 
tion, that  he  is  an  acting  director,  is 
competent  evidence.  Morrill  v.  Boston.and 
Maine  B.  B.  Co.,  58  N.  H.,  68.    1877. 
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Miscellaneous. 


POSSESSION  OF  RAILWAY. 

1.  Action  to  recoTer.  A  railway  is  a  pub- 
lic work,  the  possession  of  which  is  neces- 
sarily attended  by  the  right  and  duty  to 
employ  the  franchises  granted  by  the  sov- 
ereign in  connection  with  it;  an  action  of 
unlawful  detainer  will  not  lie  for  the  recov- 
ery of  possession  of  a  part  thereof,  as  this 
involves  the  right  to  and  the  public  duty  of 
exercising  these  franchises.  The  term  ' '  rail- 
road "  embraces  more  than  the  words  "lands 
and  tenements,"  as  used  in  the  statute. 
Gibbs  V.  Drew,  16  Fla.,  147.     1877. 


POWDER. 

1.  Explosion.  The  Delaware,  Lacka- 
wanna and  Western  R.  R.  Co.,  having  legis- 
lative authority  to  construct  a  tunnel 
.  through  Bergen  Hill,  contracted  wiLh  M.  to 
do  the  work.  The  tunnel  was  driven 
through  a  rock,  was  begun  in  1873,  and  com- 
pleted in  1877.  M.  constructed  near  the 
eastern  end  of  the  tunnel,  and  within  the 
limits  of  Jersey  City,  a  magazine  for  the  ex- 
plosive materials  which  he  used  in  blasting. 
In  1876,  at  night,  the  materials  exploded, 
doing  great  damage  to  property,  and  injur- 
ing, among  the  property,  some  houses  be- 
longing to  C.  A  suit  was  brought  to  recover 
damages  for  the  injury.  Held,  that  the 
legislative  authority  to  a  private  corporation, 
or  an  individual,  to  do  a  work  for  its  or  his 
own  profit,  does  not  include  authority  to  use, 
at  whatever  hazard  to  the  persons  or  prop- 
erty of  others,  dangerous  materials,  even 
though  they  are  necessary  to  the  convenient 
prosecution  of  the  work.  They  will  be  liable 
for  the  injury,  although  no  negligence  or 
want  of  skill  in  executing  the  work  is 
proved,  and  liable  for  actual  damages,  even 
though  they  show  that  they  have  done  the 
work  in  the  most  careful  manner.  Mc An- 
drews V.  Cdttardt,  48  N.  J.  Law,  189.     1880. 


PRACTICE, 

See  FusADiNQ. 

1.  Agreed  statement  of  facts.     Agreed 
statement  of  facts  construed,    Kansas  City, 


Fort  Scott  and  Gulf  R.  B.  Co.  v.  Hims,,W 
Kans.,  695,  1883 ;  10  Amer.  &  Eng.  R.  R. 
Cases,  770. 

2.  Equity.  Practice  on  demurrer  in 
chancery  considered.  Memphis  and  Vieks- 
burg  R.  R.  Co.  v.  Owens,  60  Miss.,  227.    1882. 

S.  Tarious  questions  of  practice  consid- 
ered. Campbell  v.  Cincinnati  Southern  Ry 
Co.,  80  Ky.,  585,  1883;  Field  v.  Chicago,  Dan- 
ville and  Vincennes  R.  R.  Co.,  68  III,  367, 
1873;  Chicago,  Burlington  and  QuincyR.  R. 
Co.  V.  Watson,- 105  ib.,  217,  1888;  Cincirir 
nati,  Sandusky  and  Cleveland  R.  R.  Co.  v. 
Belt,  35  Ohio  St.,  479,  1880;  Railroad  Co.  v. 
Belt,  36  ib.,  93,  1880;  Republican  Valley  R. 
R.  Co.  V.  McPherson,  12  Neb.,  480,  1883; 
Hastings  and  Grand  Island  R.  R.  Co.  v.  In- 
galls,  13  ib.,  279,  1883;  Republican  Valley  R. 
R.  Co.  V.  Sayer,  ib. ,  280,  1882 ;  Dietrich  v. 
lAncoln  and  Northwestern  R.  R.  Co.,  ib., 
500,  1882 ;  Grand  Rapids  and  Indiana  R.  R. 
Co.  V.  Wright,  33  Mich.,  491,  1875;  FYies  v. 
Pennsylvania  R.  R.  Co.,  98  Pa.  St.,  143, 1881; 
Danville,  Hazleton  and  Wilkesbarre  R.  R. 
Co.'s  Appeal,  81  ^  ib.,  326,  1876;  Peninsular 
R.  R.  Co.  V.  Jones,  48  Ind.  416,  1874;  Lexing- 
ton and  Big  Sandy  R.  R.  Co.  v.  Ford  Plate 
Glass  Co.,  84  Ind.,  516,  1882;  Louisville, 
New  Albany  and  Chicago  Ry  Co.  v.  Coyle, 
85  ib.,  516,  1883;  Indianapolis,  etc.,  Ry  Co., 
v.  Ferguson,  58  ib.,  445,  1877;  Same  v.  Kos- 
tanzer,  ib.,  446,  1877;  Same  v.  Bailey,  ib., 
471,  1811;  Indianapolis,  Pent,  and  Chicago 
RyCo.  V.  Beam,  63  ib.,  490,  1878;  Same  v. 
Same,  64  ib.,  597,  1878;  -Evansville  and 
Crawfordsville  R.  R.  Co.  v.  Barbee,  59  ib., 
593,  1877;  Walls  v.  Anderson,  Lebanon  and 
St.  Louis  R.  R.  Co.,  60  ib.,  56,  1877;  Indian- 
apolis, Peru  and  Chicago  Ry  Co.  v,  Negley, 
68  ib.,  178,  1878;  State  ex  rel.  v.  Terre 
Haute  and  Indianapolis  R.  R.  Co.,  64  ib., 
397,  1878 ;  Louisville,  New  Albany  and  Chi- 
cago Ry  Co.  V.  Francis,  64  ib.,  39,  1878; 
Logansport,  etc.,  Ry  Co.  v.  Braden,  65 
ib.,  12S,  1878;  Cleveland,  etc.,  Ry  Co.  v. 
Bowen,  70  ib.,  478,  1880;  Louisville,  New 
Albany  and  Chicago  Ry  Co.  v.  Head,  71  ib., 
176,  1880 ;  Indianapolis,  Peru  and  Chicago 
R.  R.  Co.  V.  Collingwood,  71  ib.,  476,  1880; 
Louisville,  New  Albany  and  Chicago  Ry  Co. 
V.  Jackson,  B4  ib.,  398,  1878;  Pittsburgh, 
Cincinnati  and  St.  Louis  Ry  Co.  v.  Flew, 
71  ib.,  601,  1880;  Louisville,  New  Albany  and 
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Chicago  R.  B.  Co.  v.  Wunderlich,  81  ib., 
105,  1881;  Same  v.  Murdock,  83  ib.,  381, 
1882;  Baltimore,  Ohio  and  Chicago  R.  R. 
Co.  V.  Johnson,  83  ib.,  57,  1882;  Same  v. 
Crissman,  83  ib.,  167,  1883;  Indianapolis 
and  VincennesR.  R.  Co.  v.  McCaffery,  73  ib., 
294,  1880;  Pittsburgh,  Cincinnati  and  St. 
Louis  Ry  Co.  v.  Carr,  50  ib.,  175,  1875; 
Louisville,  New  Albany  and  Chicago  Ry  Co. 
V.  Boland,  70  ib.,  595,  1880 ;  Louisville,  New 
Albany  and  Chicago  R.  R.  Co.  v.  Nicholson, 
56ib.,  261,.  1877;  Logansport,  etc.,  R'y  Co. 
V.  Braden,  53  ib.,  334, 1876;  Logansport,  etc., 
B.  B.  Co.  V.  Groniger,  51  ib.,  383,  1875; 
Louisville,  Neio  Albany  and  Chicago  R'y  Co. 
V.  Hagen,  87  ib.,  30,  1833;  Hatch  v.  Indian- 
apolis and  Springfield  R.  R.  Co.,  11  Bissell 
(U.  S.  C.  C. ).  138, 1883;  Newhall  House  Co.  v. 
Flint  and  Pere  Marquette  Ry  Co.,  47  Wis., 
516,  1879;  Johnson  v.  Chicago,  Milwaukee 
andSt.  PaulRy  Co.,  43  ib.,431,  1877;  Ever- 
dell  V.  Sheboygan  and  Fond  du  Lac  R.  R. 
Co.,  40  ib.,  303,  1876;  McHugh  v.  Chicago 
and  Northwestern  R'y  Co.,  41  ib.,  79,  1876; 
Bonin  v,  Qreen  Bay  and  Minnesota  R'y  Co., 
43  ib.,  310,  1877;  Kelly  v.  West  Wisconsin 
Ry  Co.,  37  ib.,  357,  1875;  Lederer  v.  Chi- 
cago, Milwaukee  and  8i.  Paul  R'y  Co., 
38  ib.,  244,  1875;  Hawkins  v.  Northwest- 
em  Union  R'y  Co.^  34  ib.,  803,  1874- 
Kelly  V.  New  York  and  Manhattan  Beach 
Ry  Co.,  19  Ilun  (N.  Y.),  363,  1879;  Bonnell 
V.  Rome,  Watertown  and  Ogdensburgh  i2.  R. 
Co.,  12  ib.,  2m,  1877;  Brooklyn  and  Rocka- 
way  Beach  R.  R.  Co.  v.  Reid,  38  ib.,  273, 
1880 ;  Brooklyn  and  Rockaway  Beach  R.  R. 
Co.  V.  Reid,  21  ib.^  273,  1880;  Baltimore  and 
Ohio  R.  R.  Co.  V.  Arthur,  13  Amer.  &  Bng. 
k  R.  Cases,  35, 1883;  90  N.  Y.,  234;  Seely  v. 
New  York  Central  and  Hudson  River  R.  R. 
Co.,  85  Hun  (N.  Y.).  380, 1381;  Mayor  of  New 
York  V.  Broadwayand  Seventh  Avenue  R.  R. 
Co.,  13  ib.,  571,  1873;  Harroldv.  New  York 
Elevated  R.  R.  Co..  28 ib.,  268, 1880;  Harrold 
V.  New  York  Elevated  R.  R.  Co.,  31  ib.,  263, 
18S0;  Young  V.  Grand  Trunk  Ry  Co.,  9  Fed- 
eral Reporter,  348;  10  Bissell  (U.  S.  C.  C), 
550, 1881 ;  Hatch  v.  Indianapolis  and  Spring- 
field R.  R.  Co.,,9  Federal  Reporter,  856, 1883; 
Junction  City  and  Fort  Kearney  Ry  Co.  v. 
Wingfi£ld,  16  Kans.,  317,  1876.  See,  also, 
Mo..  Kans.  and  Tex.  Ry  Co.  v.  Roach,  18  ib., 
593, 1611;  Missouri  and  Kans.  Transportation 


Co.  V.  Palmer,  19  ib.,  471,  1877;  Connelly  v. 
Central  Branch  Union  Pacific  R.  R.  Co.,  33 
ib.,  685,  1879;  Green  v.  Railroad  Co.,  6  So. 
Car.,  343, 1875;  Charlotte,  Columbia  and  Au- 
gusta R.  R.  Co.  V.  Thompson,  13  ib.,  53, 1879; 
Elder  v.  C,  O.  and  A.  R.  R.  Co,  15  ib.,  610, 
1881 ;  International  and  Great  Northern  R. 
R.  Co.  v.  Scott,  58  Tex.,  187, 1882;  Sabine  and 
East  Texas  Ry  Co.  v.  Joachimi,  53  ib.,  453, 
1883;  11  Amer.  &  Eng.  R.  R.  Cases,  539;  Bal- 
timore and  Ohio  R.  R.  Co.  v.  Vanderwarker, 
19  W.  Va.,  335,  1881. 


PEIYATE  EAILROAD. 

See  Ohabteb;  Lateiiai.  Railways. 

1.  Re^nlatioii ;  gates.  A  private  railway, 
on  private  property,  made  and  used  exclu- 
sively for  the  proprietor's  own  purposes,  and 
not  for  passenger  traffic,  is  not  subject  to  the 
regulations  as  to  gates  and  persons  in  charge 
at  level  crossings  imposed  by  the  railway 
statutes;  nor  are  the  proprietors  bound  at 
common  law  to  erect  such  gates.  Matson  v. 
Baird,  Law  Reports,  3  Appeal  Cases,  1083. 
1878;  24  Eng.  (Moak),  676. 


PRIVATE  WATS  AND  CROSSINGS. 
See  Eminent  Domain;  Injuhies   to  Domestic  Ani-; 

MAT.S 

1.  Contract.  Where  a  railway  company 
agrees  to  maintain,  and  does  maintain,  two 
"farm  crossings"  on  a  single  farm,  its  obli- 
gation in  respect  to  both,  as  to  keeping  them 
in  a  condition  to  afford  a  reasonably  safe 
crossing  for  the  occupants  of  the  farm,  is 
the  same  as  it  would  be  in  the  ciase  of  the 
single  crossing  required  by  the  statute  (Laws 
of  1872,-  ch.  119,  §  30).  Grasse  v.  Milwaukee, 
Lake  Shore  and  Western  R.  R.  Co.,  36  Wis., 
583.     1875. 

2.  Damage  by  railway.  Judgmeuts  refer 
to  the  situation  of  the  parties  at  the  com- 
mencement of  the  suit,  and,  as  a  general 
rule,  damages  are  allowed  in  personal  actions 
only  to  that  date.  In  the  case  of  continuing 
iujuries,  compensation  for  subsequent  loss 
must  be  sought  in  another  suit  after  the 
damage  is  sustained.  Brewster  v.  Sussex 
R.  B.  Co.,  40  N.  J.  Law,  57.    1878. 
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See  OABinsHUBHT;   Highway  ;  Subboriptiohs  dt  Ikt- 

SITIDUALS. 

1.  A^ont.  In  a  suit  against  an  incorpo- 
rated company,  citation  may  be  served  upon 
a  local  agent  representing  the  company  in 
tlie  county  in  which  such  suit  may  be 
brought  (R.  S.,  1228).  A  petition  alleged 
that  a  deifendant  incorporated  company  had 
an  office  "  for  the  transaction  of  business  as 
a  common  carrier  in  the  city  of  Austin, 
Travis  county,  Texas,  at  which  place  the 
agent  of  said  company  is."  The  suit  was 
brought  in  Travis  county.  Held,  that  the 
service  of  citation  was  sufficient  to  hold  the 
defendant  to  answer  the  petition,  and  that 
no  judicial  ascertainment  of  the  agency  was 
required  to  authorize  a  judgment  by  default. 
Houston  and  Texas  Central  B.  B.  Co.  v. 
Burke,  55  Tex.,  323, 1881;  9  Amer.  &  Eng.  R. 
R.  Cases,  59. 

2.  —  In  an  action  against  a  railroad  com- 
pany, service  of  the  summons  upon  a  local 
agent  of  the  company  is  siiffloient  to  bring 
the  defendant  into  court.  Katzenstein  v. 
Baleigh  and  Oaston  B.  B.  Co.,  78  N.  C,  286. 
1878. 

3.  —  Where  the  return  of  the  olHcer  states 
that  he  read  the  process  to  a  station  agent 
(naming  him)  of  the  defendant,  the  president 
and  secretary  not  being  residents  of  the 
county,  it  is  defective,  both  because  it  shows 
attempted  service  by  reading  instead  of  by 
copy,  .ind  because  it  does  not  show  that  the 
president  could  not  be  found  in  the  county ; 
the  fact  tliat  he  was  not  a  resident  of  tlie 
county  does  not  exclude  the  idea  that  he 
might  have  been  found  therein  at  the  time  of 
service.  Cairo  and  Vincennes  B.  B.  Co.  v. 
Joiner,  72  111.,  620.    1874. 

4.  —  Where  the  receivers  of  a  foreign  rail- 
way operated  a  connecting  line  in  Georgia 
as  part  of  a  through  line,  under  a  contract 
by  which  they  were  to  operate  the  Georgia 
branch  under  tlie  laws  of  Georgia,  furnish 
their  own  rolling  stock,  for  which  the 
Georgia  line  should  pay  a  certain  amount, 
that  each  road  should  contribute  its  propor- 
tion of  the  expenses,  and  tlie  not  proceeds 
should  be  divided  pro  rata,  a  depot  agent  on 
the  line  of  the  Georgia  corporation  was  such 
an  agent  of  the  Georgia  company  as  could 


be  served  with  process  against  it,  though  he 
might  have  been  employed  by  the  i-eoeivers 
and  made  I'emittances  to  them,  by  whom 
the  proceeds  were  aftei'wards  distributed 
under  the  contract.  Georgia  Southern  B.  B. 
Co.  V.  Bigelow,  68  Ga.,  319.    1881. 

6.  —  In  a  suit  against  a  corporation  cre- 
ated by  act  of  congress,  not  residing  or  do- 
ing business  in  Illinois,  and  having  no  office 
or  place  of  business  there,  service  of  process 
upon  an  agent  appointed  by  the  lund  com- 
missioner of  the  c<jrporation  and  its  trustees, 
whose  business  it  is  merely  to  receive  and 
transmit  offers  for  lands  and  to  assist  in  mak- 
ing sales,  will  not  give  the  court  jurisdiction, 
such  person  not  being  an  agent  of  the  cor- 
poration in  the  sense  of  the  statute.  Union 
Pacific  B.  B.  Co.  v.  Miller,  87  111.,  45.     1877. 

0.  —  Under  the  statute  (Tay.  Stats.,  1355, 
§  30),  in  all  actions  for  damages  against  a 
railway  company,  summons  mny  be  served 
on  any  station  or  depot  agent  of  the  com- 
pany ;  and  this  applies  to  an  action  on  con- 
tract for  labor  and  servioRB.  Blithe  v.  Oreen 
Bay  and  Minnesota  B.  B.  Co.,  87  Wis.,  844. 
1875. 

7.  —  Where  a  declaration  in  a  justice's 
court  sets  out  fully  a  cause  of  action  against 
a  railroad  company  for  damages  to  person- 
alty, and  a  summons  and  a  copy  of  the 
declaration,  attaclied  thereto  and  referred  to 
therein,  were  served  on  the  agent  of  the 
road,  the  action  against  the  company  was 
not  fatally  defective  because  the  summons 
was  directed  to  the  agent  as  such,  instead  of 
being  to  the  road  itself.  Western  and  At- 
lantic B.  B.  Co.  V.  Kirkpatrick,  60  Ga.,  86. 
1880. 

8.  —  An  assistant  secretary  of  a  foreign 
railroad  company,  wliose  duty  consists  in 
making  sucli  records  as  he  may  be  expressly 
directed  to  make,  is  not  a  managing  agent 
within  the  meaning  of  subd.  13  of  §  482  of 
the  Code  of    Civil   Procedure,   authorizing 

'  service  upon  the  corporation  by  the  delivery 
of  a  summons  to  a  managing  agent.  Sterett 
V.  Denver  and  Bio  Orande  B'y  Co.,  17  Hun 
(N.  Y.),  816.     1879. 

0.  —  One  Treat,  the  president  of  a  street 
railway  in  Auburn,  was,  on  June  1,  1876, 
employed  by  the  president  of  the  defendant, 
a  steam  railroad  company,  to  superintend 
the  running  of  horse  cars  on  a  portion  of  de- 
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fendant's  road  not  yet  completed.  ■  Treat 
had  no  authority  to  make  contracts  for  the 
defendant,  except  to  purchase  horses  and 
feed ;  nor  had  he  any  control  over  or  knowl- 
edge of  the  affairs  of  the  defendant,  or  its 
books;  his  employment  was  to  continue 
during  the  president's  pleasure.  Held,  that 
a  summons,  in  an  action  against  the  defend- 
ant, could  not  be  served  upon  him  as  its 
"managing  agent."  Emerson  v.  Auburn 
and  Owasco  Lake  B.  R.  Co.,  13  Hun  (N.  Y.), 
150.    1878. 

10.  Amendment.  Where  a  summons  fails 
to  name  the  form  of  action,  an  amendment 
by  inserting  the  words  "  in  an  action  of  as- 
sumpsit,"  is  properly  allowed,  and  is  merely 
formal.  Chester  and  Tamaroa  Coal  and  R. 
R.  Co.  V.  Lickiss,  73  lU.,  531.     1874. 

11.  —  Judgment  by  default  against  a  rail- 
way company,  tlie  summons  and  return 
naming  it  as  a  railroad  company;  at  the 
same  time  the  default  and  judgment  were 
set  aside  and  the  plaintiff  permitted  to 
amend  the  summons  and  return  by  inserting 
the  name  of  the  defendant  as  a  railway 
company,  and  judgment  then  "again  taken 
on  default.  Held,  on  appeal,  that  no  erx-or 
was  committed  in  setting  aside  the  defaults 
and  judgment  and  permitting  the  amend- 
ment of  the  writ  and  service,  the  record 
showing  that  the  proper  representatives 
of  the  company  had  due  notice  of  the 
action  by  such  summons.  Chicago  and  In- 
dianapolis R'y  Co.  V.  Johnston,  89  Ind.,  88. 
1883. 

12.  —  Substituted  service  must  show  facts 
conferring  jurisdiction  upon  a  corporation. 
Caro  V.  Oregon  and  California  R.  R.  Co., 
10  Oreg.,  510.     1883. 

13.  Constitntional  law.  A  statute  which 
prescribes  a  mode  of  serving  piocess  upon 
railroad  companies  different  from  that  pro- 
vided for  in  a  charter  previously  granted  to 
a  particular  company  does  not  impair  the 
obligation  of  the  contract  between  such 
company  and  the  state.  Railroad  Co.  v. 
Hecht,  95  U.  S.,  168.     1877. 

14.  Extinct  carporation.  Where  certain 
persons  were  served  with  process  as  the 
representatives  of  an  alleged  corporation,  the 
plaintiff  cannot  preclude  them  from  plead- 
ing in  their  own  names  the  extinction  of 
such  corporation.    Kelley  v.  Mississippi  Cen- 


tral R.  R.   Co.,   1  Federal    Reporter,   564. 
1880. 

15.  Federal  courts.  Where  foreign  cor- 
porations engage  in  business  in  a  state 
whose  laws  provide  that  they  may  be  sum- 
moned by  process  served  upon  an  agent  in 
charge  thereof,  they  are  "found"  in  the 
district  in  which  such  agent  is  doing  busi- 
ness, within  the  meaning  of  the  act  of  con- 
gressof  March  8,  1875  (18  St.  at  Large,  470), 
and  may  be  served  in  that  manner  in 
suits  brought  in  the  United  States  courts. 
McCoy  V.  Cincinnati,  etc.,  R.  R.  Co.,  13  Fed- 
eral Reporter,  3.     1883. 

16.  —  Where  a  defendant  in  a  state  court 
has  lost  by  his  inaction  the  right  to  object 
to  the  defective  service  of  the  complaint, 
and  thereafter  removes  the  cause  to  the 
circuit  court  of  the  United  States,  he  cannot 
be  permitted  in  such  circuit  court  to  plead 
in  abatement  such  defective  service.  Wer- 
thein  v.  Continental  R'y  ami  Trust  Co.,  13 
Federal  Reporter,  689.     1883. 

17.  Foreign  corporation.  The  defendant 
was  a  Scotch  corporation,  with  running 
powers  over  an  English  railway  to  Carlisle, 
and  its  only  oflScer  in  England  was  a  book- 
ing clerk  at  a  station  at  Carlisle,  whose  sole 
duty  was  to  issue  tickets  to  travelers.  The 
station  at  Carlisle  was  wholly  under  the 
control  of  the  English  company,  but  the 
defendant  had  use  of  it  at  a  rental  payable 
to  that  company.  The  defendant's  head 
office  was  in  Scotland.  Held,  that  the  book- 
ing clerk  was  not  a  head  officer  or  clerk  of . 
the  defendant,  who  could  be  properly  served 
with  a  writ  issued  against  the  defendant. 
Mackereth  v,  Glasgow  and  South  Western 
B'y  Co.,  Law  Reports,  8  Exchequer,  149;  ;5 
Eng.  (Moak),  343.     1873. 

18.  —  Where  a  foreign  corpoi-ation  does 
business  and  has  agents  in  Illinois  with  prop- 
erty, service  may  be  had  upon  such  corpora- 
tion through  such  agents  or  officers,  the 
same  as  upon  domestic  corporations.  Mid- 
land  Pacific  R'y  Co.  v.  MeDermid,  91  111., 
170.     1878. 

19.  —  But  where  a  foreign  corporation 
does  not  transact  its  business  in  such  statq, 
and  has  no  office  or  agents  located  there, 
service  of  process  upon  one  of  its  officers  or 
agents  while  temporarily  in  the  state  on 
private  business,  or  passing  through  it,  will 
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confer  no  jurisdiction  on  the  courts  over 
such  corporation.    lb. 

20.  —  Foreign  corpovationo  doing  business 
in  Tllinois  are  liable  to  be  sued,  tlie  same  as 
a.  domestic  corporation  or  citizen,  and  proc- 
ess may  be  served  upon  its  agent  in  tlio 
states  and  the  word  "  process"  in  tiie  Prac- 
tice Act  embraces  process  of  every  kind,  in- 
cluding garnishee  process.  Hannibal  and 
St.  Joseph  R.  R.  Co.  v.  Crane,  103  111.,  249. 
1883. 

81.  —  Under  the  statutes  of  New  York, 
Bervic9  within  the  state  on  the  proper  officer 
of  a  foreign  corporation  is  equivalent  to 
personal  service  on  a  non-resident  natural 
person.  If  such  personal  service  cannot  be 
made,  service  may  be  made  by  publication 
against  corporations  in  the  same  cases  in 
Which  it  can  be  made  against  non-resi- 
dent individuals.  Burnett  v.  Chicago  and 
Lake  Huron  R.  R.  Co.,  4  Hun  (N.  Y.),  114. 
1875, 

22.  —  Service  upon  a  non-resident  director 
fojind  within  the  state  was  claimed  suffl- 
fcient,  because  tlie  corporation  had  property 
within  the  state.  The  property  consisted  of 
a  few  maps  and  books  of  trifling  value,  used 
In  selling  the  bonds  of  the  company.  Held, 
that  these  things  did  not  constitute  such 
property  as  to  give  jurisdiction.  Barnes  v. 
Mobile  and  North  Western  R.  R.  Co.,  13 
Hun  (N.  Y.),  136.     1877. 

23.  —  Proof  of  service  of  process  upon 
the  "  agent "  of  a  foreign  corporation  in  a 
suit  begun  before  a  justice  is  sufficient 
under  Corap.  L.,  §  1634,  which  provides  for 
making  service  in  sncli  cases  upon  some  one 
authorized  by  power  of  uttornoy  to  receive 
it.  American  Express  Co.  v.  Conant,  45 
Mich.,  642.     1881. 

24.  Issued  by  de  facto  olllcor.  A  cderk 
who  held  over  from  the  day  of  a  general 
election,  to  wit,  the  first  Tuesday  in  August, 
until  the  first  Monday  in  the  ensuing  Sep- 
tember, when  his  successor  was  installed, 
was  at  least  clerk  de  facto;  and  his  acts  can- 
not be  collaterally  impeached,  and  are  valid 
ftSibetween  third  parties.  Threadgill  v.  Oar- . 
«ilina  Central  R'y  Co. ,  73  N.  C,  178.    1875. 

25.  Justice's  court.  The  legal  service  of 
summons  in  a  justice's  court  includes,  as  a 
necessary  part  of  such  service,  service  of  the 
oomplaiut.    Soutliern  Pacific  B.   R.  Co.  v. 


8uperii)r  Court  of  Kern  County,  BO  Cal.,471. 
1881. 

20,  —  Arcs.  In  an  action  before  a  jnstiCB 
of  the  peace,  fox  setting  iire  to  plaintiff's 
property,  the  constable's  return,  showing 
that  he  served  the  writ  by  reading  it  to  the 
agent,  etc.,  is  not  sufficient.  The  service  of 
process,  as  provided  for  in  §  9,  art.  1.  of  the 
statute  affecting  justices  (Wagn.  Stat.,  810, 
g  9),  is  authorized  in  suits  for  killing  stock. 
But  in  the  case  supposed  it  «heuld  bo  made 
conformably  to  the  statute  relating  to  coi> 
porations,  by  service  on  the  chief  officer,  or 
by  leaving  a  copy  with  the  agent.  Jordan 
V.  Missouri,  Kansas  and  Texas  R']/  Co.,  61 
Mo.,  53.     1875. 

27,  LessBC.  Leaving  a  copy  of  a  declara- 
tion and  process  with  a  depot  agent  is  not 
sufficient  service  on  an  individual  lessee  of 
the  railroad.  Jones  v.  Qa.  Southern  R.  R. 
Co.,  66  Ga.,  558.     1881. 

28.  —  Service  upon  an  agent  of  a  lessee, 
appointed  under  the  statutes  of  Vermont  for 
the  purpose  of  receiving  service  of  process, 
held  sufficient.  Brownell  v.  I'roy  and  Bos- 
ton R.  R.  Co.,  18  Blatchford  (U.  S.  C.  C), 
348,  1880;  8  Federal  Reporter,  701,  U"80. 

2!).  Flea  in  nbntcmonl.  A  pica  in  abate- 
ment for  want  of  suiliciont  service  of  a 
writ  should  contain  a  direct  averment  of 
what  the  service  was,  and  that  no  other 
service  was  in  fact  made.  An  averment 
that  "it  appears  that  the  only  service  of 
said  writ  was,"  etc.,  is  not  sufficient.  Perry 
V.  New  Brunswick  R'y  Co.,  71  Me.,  859. 
1880. 

80.  Rpcdvor.  For  service  upon  a  railroad 
corporation  to  be  effective  by  reason  of  serv- 
ice upon  an  agent,  the  agent  must,  at  the 
time  of  the  service,  be  its  agent.  An  agent 
of  the  state,  under  a  i-ecoivcr  who  lias  pos- 
session of  the  road  in  consequence  of  a  seiz- 
ure by  the  governor  for  non-payment  of 
interest  on  bonds  which  tlio  state  has  in- 
dorsed, is  not  the  agent  of  the  corporation. 
Cherry  V.  North  andSoulli.  R.  R.  Co.,  59  Ga., 
446,  1877;  03  ib.,  178,  1878. 

81.  Resignation  of  ofllcer.  An  officer  of  a 
corporation  may  resign  to  prevent  service  of 
process  upon  him.  Ervin  v.  Oregon  Steam 
Navigation  Co.,  33  Hun  (N.  Y.),  598.    1880. 

82.  Riiturn.  The  return  on  a  summons 
was:   "Served  the  within  named  railroad 
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company,  by  reading  the  same  and  deliver- 
ing a  copy  tliereof  to  O.,  cashier  of  said  rail- 
road company,  this  24th  day  of  March,  1875; 
the  president  of  said  company  could  not  be 
found  in  my  county,  this  5th  April,  1875.'' 
Held,  the  last  date  is  evidently  tlie  date  of 
the  return  of  the  -writ,  and  that  the  return 
shows  that,  on  the  31th  of  March,  the  day  the 
writ  was  served,  the  president  could  not  be 
found.  The  service  and  return  of  the  sum- 
mons were  sufficient  and  in  strict  conformity 
to  the  statute.  Chicago  and  Paciflo  B.  B. 
Co.  V.  KcBhler,  79  111.,  354.     1875. 

33.  —  A  sheriff's  return  of  service  of  sum- 
mons against  a  railway  corporation,  indorsed 
on  the  writ,  was:  "  September  4, 1873,  served 
by  reading  to,  and  delivering  a  true  copy  to, 
C.  D.,  a  director  of  the  defendant,  the  presi- 
dent of  the  defendant  not  residing  or  being 
found  in  my  county."  Held,  on  bill  to  en- 
join the  collection  of  the  judgment  recov- 
ered in  the  suit,  that  the  return  was  sufficient 
and  gave  the  court  jurisdiction.  It  suffi- 
ciently appeared  what  was  served  and  of  what 
a  copy  was  delivered.  Cairo  and  St.  Louis  B. 
B.  Co.  V.  Holbrook,  93  111.,  397.     1879. 

84.  —  The  return  of  service  of  process  on 
a  corporation  under  the  statute  (Wagn.  Stat., 
294,  §§  38,  37),  made  by  leaving  a  copy  at  a 
business  office  of  the  company,  with  the 
person  having  charge  thereof,  in  order  to  be 
valid  must  I'ecite  that  the  chief  officer  is 
absent  from,  or  cannot  be  found  in,  the 
county,  and  not  merely  and  generally  that 
he  is  absent.  The  proper  inference  from  the 
latter  recital  is  that  he  was  absent  from  his 
office.  Hoen  v.  Atlantic  and  Pacific  B.  B. 
Co.,U  Mo.,  5;il.     1877. 

35.  —  Under  a  statute  providing  that  a 
summons  against  a  corporation  may  be 
served  on  the  president,  chairman  of  the 
board  of  trustees,  or  other  chief  officer;  or 
if  its  chief  officer  is  not  found  in  the  county, 
upon  its  cashier,  treasurer,  secretary,  clerk, 
or  managing  agent,  etc. ;  when  the  service  is 
not  upon  the  chief  officer,  the  return  must 
show  that  he  could  not  be  found  in  the 
county,  also  upon  whom  the  summons  was 
served,  naming  the  person  and  his  office. 
Cairo  and  Fulton  B.  B.  Co.  v.  Trout,  83  Ark., 
17,  1877;  Samev.  Bea,  ih.,  £9,  1877. 

36.  —  Service  of  process  upon  the  president 
of  a  corporation  must  be  made  by  leaving 


with  him  "  a  true  and  attested  "  copy  thereof ; 
and  a  return  by  the  sheriff  that  he  gave  him 
"  a  copy "  renders  the  service  void.  But 
under  the  act  of  February  19,  1849,  process 
may  be  served  upon  the  directors  as  well  as 
the  president  of  a  railroad  company,  even 
when  the  latter  officer  can  be  found.  Com- 
monwealth  v.  Wilmington  and  Beading  B. 
B.  Co.,  3  Pearson  (Pa.),  403.     1876. 

37.  —  The  sheriff's  return  on  a  summons 
that  hei  served  it  on  a  certain  person,  the 
superintendent  of  a  certain  corporation,  is 
conclusive  as  to  the  existence  of  the  com- 
pany and  the  official  position  of  the  person 
served,  and  the  party  will  not  be  allowed  to 
contradict  it.  Commonwealth  v.  Catawissa, 
etc.,  B.  B.  Co.,  1  Pearson  (Pa.),  341.     1863. 

38.  —  Where  a  foreign  corporation  is 
served  with  summons  under  a  statute  pro- 
viding that  service  in  such  cases  may  be  by 
delivering  a  copy  of  the  writ  and  petition  to 
any  officer  or  agent  of  such  company  "in 
charge  of  any  office  or  place  of  business  " 
that  it  ^may  have,  the  return  of  service 
should  state  that  a  copy  of  the  writ  and  the 
petition  were  delivered  to  an  officer  or  agent 
in  charge  of  an  office  or  place  of  business  of 
the  defendant.  Kiufelce  v.  Merchants'  Dis- 
patch Co.,  11  Federal  Reporter,  283;  3  Mc- 
Crary  (U.  S.  C.  C),  547.     1883. 

39.  Servic3  on  corporation.  The  act  of 
April  15,  1846,  entitled  "  An  act  f6r  the  re- 
lief of  creditors  against  corporations,"  and 
the  supplement  thereto  of  March  23,  1865, 
refer  only  to  the  mode  of  serving  process  in 
the  higher  courts,  and  not  when  issued  by  a 
justice  of  the  peace.  Delaware,  Lackawanna 
and  Western  B.  B.  Co.  v.  Ditton,  36  N.  J. 
Law,  361.     1873. 

40.  —  Service  upon  a  railway  company 
must  be  made  upon  one  of  the  officers  or  in 
the  manner  named  in  g§  68a,  6,  and  c,  ch. 
80,  §§  3591-4,  Comp.  Laws  1879;  g  13,  ch.  81, 
§  4285,  Comp.  Laws  1879;  and  a  return  upon 
a  summons  that  it  was  served  upon  M.,  an 
agent  of  the  defendant,  is  of  itself  no  suffi- 
cient evidence  of  service.  The  service  must 
be  upon  an  agent  or  olBcer  named  in  the 
statute.  Union  Pacific  Ry  Co.  v.  Pillsbury, 
29  Kaus.,  653.     1883. 

41.  —  The  act  of  the  general  assembly  of 
the  state  of  Indiana  of  March  29,  1879  (re- 
lating to  foreign  express  companies,  defining 
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their  duties,  etc.),  providing  for  the  service 
of  process,  in  actions  against  such  com- 
panies, on  the  officers  or  agents  of  such  com- 
panies within  the  state,  is  limited  to  actions 
on  dairaa  or  demands  arising  out  of  trans- 
actions in  the  state  of  Indiana  with  their 
agents  or  employes,  and  embraces  actions 
in  tort  as  well  as  in  contract,  but  does  not 
apply  to  causes  of  action  arising  outside 
the  state  of  Indiana.  Orover  v.  American 
Express  Co.,  11  Federal  Reporter,  888.    1883. 

42,  —  Under  a  proper  construction  of 
§§  3049,  3869  and  840S  of  the  Code,  when 
considered  together,  an  action  cannot  be 
brought  in  the  superior  court  against  a  rail- 
road company  by  merely  serving  the  written 
notice  and  filing  the  same  in  the  clerk's  of- 
fice without  other  pleadings.  Hodges  v.  At- 
lantio  and  Oulf  R.  R.  Co.,  51  Ga.,  244. 
1874. 

48.  —  Under  the  act  of  February  19, 1849, 
in  a  transitory  action  process  may  be  served 
on  the  principal  oiHcers  of  a  corporation, 
chartered  by  the  commonwealth  of  Penn- 
sylvania, in  any  county  in  the  state,  wher- 
ever they  may  be  found,  although  the  com- 
.,  pany  had  neither  an  office  or  any  part  of  its 
works  within  that  county,  nor  did  any  of 
its  officers  reside  there.  It  is  otherwise  in 
local  actions,  or  in  the  case  of  a  foreign  cor- 
poration. Hughart  v.  Bedford  and  Bridge- 
port R.  It.  Co.,  3  Pearson  (Pa.),  116.    1871. 

44.  —  The  statute  provides  that  service 
may  be  made  upon  a  corporation  by  leaving 
a  copy  of  the  summons  with  the  president, 
secretary,  etc, ,  if  either  can  be  found  in  the 
county;  if  not,  then  by  leaving  a  copy  of 
the  summons  with  any  director,  clerk,  etc., 
of  sucli  company  found  in  such  county. 
These  constitute  two  classes,  and  service 
upon  one  class  is  primary  to  service  upon 
the  other ;  and  before  service  upon  persons 
of  the  second  class  will  confer  jurisdiction 
upon  the  courts,  it  must  appear  affirmatively 
that  service  could  not  be  had  upon  persons 
in  the  first  class.  St.  Louis,  Vandalia  and 
Terre  Haute  R.  R.  Co,  v.  Dawson,  8  Brad- 
well  (111.),  118.    1878. 

45,  —  A  probate  judge  can  direct  how 
service  of  notice  of  appeal  from  commis- 
sioners on  a  decedent's  estate  shall  be  served 
upon  a  corporation ;  and  may  name  the  offi- 
cer, agent,  etc.,  on  whom  service  shall  be 


made,     Simpson  v.  Man^eld,   etc.,  B.  R. 
Co.,  38  Mich.,  636.     1878. 

46.  Waiver  by  appearance.  An  appear- 
.inoe  of  a  defendant  by  an  attorney  nud  con- 
senting to  a  continuance  of  the  cause  is  a 
substantial  act,  and  dispenses  with  the  serv- 
ice of  process.  St.  Louis,  Iron  Mt.  and 
Southern  R'y  Co.  v.  Barnes,  85  Ark.,  95. 
1879. 

47.  Writ  of  error.  In  a  judgment  ren- 
dered in  favor  of  the  "  Southern  Pacific  R,  R. 
Co,,"  in  suit  filed  September  6,  1871,  held, 
under  the  various  statutes  on  the  subject, 
that  a  petition  for  writ  of  error  lilod  July  10, 
1873,  and  directed  to  tlie  "  Texas  and  Pacific 
R,  R.  Co,,''  was  properly  directed,  and  the 
writ  will  not  be  dismissed  for  want  of  proper 
parties.  Stephenson  v.  Texas  and  Pacific  R. 
JJ,  Co,,  43  Tex.,  163,    1876. 


PUBLIC  LANDS. 

Ses  Eminent  Domain;  Land  G bants. 

1,  Location.  The  facts  considered  and  de- 
termined involving  tlie  eutiy  of  certain  pub- 
lic land  in  Texas.  Houston  and  Texas  Cen- 
tral R.  R.  Co.  V.  McGehee,  49  Tex,,  481,  1878; 
Keyes  v.  Houston  and  Great  Northern  R.  R. 
Co.,  50  ib.,  169, 1878;  SniOer  v.  International 
and  Great  Northum  B.  R.  Co.,  m  ib.,  806, 
1879. 

2.  Patents;  linos.  Patents,  by  the  gen- 
eral government,  of  public  lands  bordering 
on  streams,  are  not  limited  by  the  meander 
lines.  St.  Paul,  Stillwater  and  Taylor's  Falls 
R.  R,  Co.  V.  St.  Paul  and  Paoiflo  R.  R.  Co., 
S6  Minn,,  81.    1879. 

8.  Illght  of  way.  The  grant  which  the 
act  of  July  38,  1866,  ch.  213  (14  Stat.,  810), 
makes  to  the  St.  Joseph  and  Donver  City  R. 
R.  Co.,  "  to  the  extent  of  one  hundred  feet 
in  width  on  each  side  of  said  road  where  it 
may  pass  through  the  public  domain,"  is 
absolute  and  in  prainmH,  and  a  party  sub- 
sequently acquiring  a  parcel  of  such  lands 
takes  it  subji'ot  to  that  right.  Railroad  Co. 
V.  Baldwin,  108  U.  S„  420,  1880;  3  Amer.  & 
Eng.  R.  R.  Cases,  510. 

4.  Bight  of  way ;  Ctrand  Canon  of  tlio 
Arlcaiwas.  An  act  v'ntitlod  "  An  act  grant- 
ing the  right  of  way  through  tho  public 
lands  to  the  Denver  and  Rio  Grande  R'y 
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Co.,"  approved  June  8,  1873  (17  St?it.,  339); 
an  act  amendatory  thereto,  approved  March 
3,  1877  (19  Stat.,  405);  and  an  act  entitled 
"An  act  granting  to  railroads  the  right  of 
way  thi-ough  the  public  lands  of  the  United 
States,"  approved  March  8,  1875  (18  Stat., 
482),  considered  with  reference  to  the  con- 
flicting claims  of  the  Denver  and  Rio  Grande 
R.  R.  Co.  and  the  Cafion  City  and  San  Juan 
R'y  Co.,  to  occupy  and  use  the  Grand  or  Big 
Cafion  of  the  Arkansas  for  railroad  purposes. 
Held,  that  said  act  of  1873  granted  an  imnae- 
diate  beneficial  easement  in  a  particular  way 
over  which  the  routes  designated  in  the 
charter  of  the  Denver  Company  lay,  capable, 
however,  of  enjoyment  only  when  such  way 
should  actually  and  in  good  faith  be  appro- 
priated for  the  purposes  contemplated  by 
that  charter,  and  then  the  title  thereto 
would  take  efEect  by  relation  as  of  the  date 
of  the  act.  Railway  Co.  v.  Ailing,  99  U.  S., 
463.    1878. 

5,  —  Held,  that  both  companies  should  be 
allowed  to  proceed  with  the  construction  of 
their  respective  roads  througli  said  canon 
where  it  is  broad  enough  for  them  to  do  so 
without  interfering  with  each  other;  but 
where,  in  the  narrow  portions  of  the  defile, 
this  is  impracticable,  the  court  below,  while 
recognizing  and  enforcing  the  prior  title  of 
the  Denver  Company,  should,  by  proper 
orders,  secure  upon  just  and  equitable  terras 
the  right  of  the  Canon  City  Company,  under 
the  act  of  1875,  to  use,  in  common  with  the 
Denver  Company,  the  same  road-bed  and 
track,  after  the  same  shall  have  been  com- 
pleted,   lb. 


PROHIBITION. 

1.  Removal  of  eauses.  When  the  re- 
moval of  a  cause  into  the  federal  court  is 
Bought,  and  is  improperly  refused  by  the 
state  court  in  which  tlie  cause  is  pending, 
the  party  has  an  adequate  remedy  under  tlie 
act  of  congress  of  March  3,  1875,  and  is  not 
entitled  to  a  writ  of  prohibition  or  other  ex- 
traordinary writ  from  this  court.  Mobile 
and  Ohio  R.  R.  Co.,  Ex  parte,  63  Ala.,  349. 
1879. 

2.  Writ  of.  A  writ  of  prohibition  lies, 
not  for  the  correction  of  errors  in  the  ex- 
ercise of  a  rightful  jurisdiction  by  a  court, 


but  to  prevent  usurpation,  or  the  exercise  of 
powers  beyond  and  outside  of  its  lawful 
jurisdiction;  and  it  is  only  awarded  when 
there  is  no  other  appropi'iate  and  adequate 
remedy,    lb. 


QUO  WARRANTO. 

See  Assignment  for  Benefit  of  Creditors;  Ohab- 
teb;  Kandahus. 

1.  Corporation  office.  The  ofllce  of  en- 
gineer of  the  Western  North  Carolina  R.  R. 
Co.  is  not  a  public  office,  and  the  right  to 
perform  its  duties  cannot  be  tested  by  quo 
warranto  proceedings.  Eliason  v.  Coleman, 
9  Amer.  &  Eng.  R.  R.  Cases  (N.  C),  433. 
1881. 

2.  Dissolution  of  corporation ;  debts.  In 
case  of  dissolution  by  quo  ivarranto  the  per- 
sonal property  of  a  corporation  will  hot  go 
to  the  state,  and  the  real  property  revert  to 
the  original  owners,  leaving  the  creditors  of 
the  corporation  without  a  remedy ;  but  the 
mode  of  procedure  will  be  the  same  as  in 
the  case  of  a  voluntary  dissolution  of  a  cor- 
poration, and  as  provided  in  §§  8  and  9,  ch. 
78,  R.  S.  State  v.  West  Wisconsin  R'y  Co., 
34  Wis.,  197,  1874;  6  Amer.  R'y  Rep.,  343. 

3.  Injunction.  The  pendency  of  a  pro- 
ceeding by  a  prosecuting  attorney,  in  the 
nature  of  a  quo  warranto,  against  a  railway 
company,  to  procure  the  forfeiture  of  its 
franchises  on  the  ground  that  it  has  been 
organized  to  do  an  illegal  act,  cannot  affect 
or  delay  the  decision  in  a  ptior  proceeding 
to  enjoin  such  company  from  furtlier  prose- 
cuting the  purpose  for  which  it  has  been 
organized.  Aurora  and  Cincinnati  R.  R. 
Co.  V.  City  of  Lawrenceburgh,  56  Ind.,  80, 
1877  ;•  18  Amer.  R'y  Rep.,  136. 

4.  Jury  trial.  An  action  in  the  nature  of 
a  quo  warranto,  brought  by  the  attorney- 
general  in  the  name  of  the  people  of  the 
state,  under  the  provisions  of  the  Code  (§§ 
483,  440),  to  try  the  title  to  a  corporate  office 
to  which  there  are  several  claimants,  is  one 
of  legal,  not  equitable,  cognizance,  and  the 
issues  therein  are  strictly  legal  ones.  People 
V.  Albany  and  Susquehanna  R.  R.  Co.,  57 
N.  Y.,  161,  1874;  6  Amer.  R'y  Rep.,  73. 

5.  —  The  trial  of  such  issues,  therefore, 
by  a  jury,  is  the  constitutional  right  of  the 
parties.     Jb. 
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6.  Legality  of  corporation.  The  legality 
of  a  corporation,  which  exists  under  the 
form  of  law,  can  only  bo  impugned  by  an 
application  for  a  writ  of  quo  warranto  or  by 
an  information  in  the  nature  thereof,  insti- 
tuted by  tho  attorney-general.  West  Jersey 
R.  R.  Co.  V.  Cape  May  and  Scliellenger's 
Landing  R.  R.  Co.,  34  N.  J.  Eq.,  164.     1881. 

7.  Practice.  An  information  in  the  nat- 
ure of  a  quo  warranto  should  be  filed  and 
entered  at  the  law  term.  State  v.  Portland 
and  Ogdenshurgh  R.  R.  Co.,  58  N.  H.,  113. 
1877. 

8.  —  The  granting  of  leave  to  file  an  in- 
formation in  the  nature  of  a  quo  warranto 
is  a  matter  of  sound  discretion  in  the  court 
or  judge.  People  ex  rel.  v.  North  Chicago 
Ry  Co.,  83  III.,  537,  1878;  21  Amer.  E'y 
Rep.,  330. 

0.  —  Practice  on  filing  informations  in 
the  nature  of  a  writ  of  quo  warranto  stated. 
When  the  attorney-general  flies  such  an  in- 
y  formation  ex  officio,  no  leave  of  the  court  is 
requisite.  Attorney-General  'v.  Delaware  and 
Bound  Brook  R.  R.  Co.,  38  N.  J.  Law,  283. 
1876. 

10.  —  Such  informations  are  not  prohib- 
ited by  paragraph  9,  art.  I,  of  the  constitu- 
tion of  New  Jersey.    lb. 

11.  —  It  is  a  general  rule  that  when  the 
statute  provides  a  remedy  to  test  the  right  to 
exercise  a  franchise  or  oil5ce,  it  is  exclusive 
of  all  other  remedies.  An  action  for  the 
usurpation  of  an  office  or  franchise  is  a  civil 
action  under  the  Code  of  this  state,  and  must 
bo  governed  by  tlie  rules  applicable  thereto ; 
must  be  instituted  by  filing  a  complaint  and 
issuing  a  summons,  and  proceeded  with  tlie 
same  as  any  other  action.  Atchison,  Topeka 
and  Santa  Fe  R.  R.  Co.  t".  The  People,  5 
Colo.,  60,  1879;  9  Amer.  &  Eng.  R.  R.  Cases, 
542. 

12.  Street  railway.  Where  leave  was 
asked  to  file  an  information  against  a  horse 
railway  company,  requiring  it  to  show  its 
right  to  extend  the  line  of  its  road,  and  to 
use  steam  power  over  a  part  of  the  same, 
and  it  did  liot  appear  that  the  relator  was 
either  specially,  as  an  individual,  or  in  com- 
mon witli  all  other  citizens  of  the  town, 
injured  by  the  construction  and  operation  of 
the  road,  and  it  was  shown  by  affidavit  that 
the  relator  acquired  his  land,  abutting  upon 


the  road,  long  after  its  construction,  and 
that  it  was  almost  the  universal  desire  of 
the  people  of  the  town,  and  those  traveling 
over  the  road,  that  it  be  operated  by  sleam, 
and  the  facts  disclosed  seemed  to  show  the 
application  was  not  asked  for  the  public 
good,  but  rather  for  selfish  purposes,  it  was 
held  that  leave  was  properly  refused.  People 
ex  rel.  v.  North  Chicago  Ry  Co.,  83  111.,  637, 
1878;  21  Amer.  R'y  Rep.,  359. 


BATES. 

Soe  CAnRTAGB  OF  Merchandise;  Carriage  oir  Livs 
Stock;  Connecting  Lines;  Discrimination;  In- 
junction; Penai/tx;  Eegulation  of  Eailwaitb. 

1.  Average  rates.  "Average  chargeij" 
are  charges  at  a  mean  rate,  ascertained  by 
dividing  the  entire  receipts  by  the  whole 
quantity  of  tonnage,  reduced  to  a  common 
Standard  of  tons  moved  one  mile.  Hersh  v. 
Northern  Central  R'y  Co.,  74  Pa.  St.,  181, 
1873;  6  Amer.  R'y  Rep.,  531. 

2.  —  By  a  statute  it  was  provided  that 
"rates  for  toll  and  transportation  may  be 
regulated  in  such  manner  as  the  company 
may  deem  most  advisable,  provided  that  the 
maximum  charges  for  toll  and  transportar 
tion  shall'  not  exceed  four  cents  per  ton 
per  mile  for  freight.''  A  subsequent  act 
amended  the  proviso  so  as  to  read  "average 
charges  for  toll  and  transportation."  Held, 
that  the  company  might  impose  more  than 
four  cents  per  mile  on  some  cliarges,  so  that 
by  making  others  less,  the  general  average 
should  not  exceed  four  cents.     lb. 

5.  Charter.  Clauses  in  acts  empowering 
companies  to  levy  a  charge  upon  the  public^ 
as  in  railway  acts,  for  example,  must, 
where  the  meaning  is  doubtful,  be  con- 
strued favorably  for  the  public.  Stockton 
and  Darlington  Ry  Co.  v.  Barrett,  11  Clark 
&  Finnelly  (House  of  Lords),  590.     1844. 

4.  —  A  railway  act  imposing  tolls  and  du- 
ties upon  tlie  company  is  to  be  construed 
against  ihe  company  and  in  favor  of  the 
public.  Stockton  Ry  Co.  v.  Barrett,  7  Man- 
ning &  Granger,  870;  49  E.  C.  L.,  86D,  1844; 
Barrett  v.  Stockton  Ry  Co.,  3  Manning  & 
Granger,  134;  40  E.  C.  L.,  528,  1840. 

6.  —  The  statute  in  relation  to  rates  of  faro 
on  the  Baltimore  and  Yorktown  Railway 
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constnied.    Baltimore  and  Yorktotm  Turn- 
pike  Co.  V.  Boone;  45  Md.,  3i4.    1876. 

6.  —  Where  a  railroad  corporation  sets  up 
as  a  defense  that  its  charter  was  a  grant  by 
the  state,  giving  to  the  railroad  company, 
without  any  qualification,  the  right  to  pre- 
scribe upon  what  terms  and  at  what  rates 
freight  should  be  transported  on  the  road, 
and  that  this  grant  was  protected  by  the  con- 
stitution of  the  United  States,  and  that  a 
subsequent  statute  of  the  state  upon  the  sub- 
ject impairs  the  validity  of  such  grant  in 
violation  of  the  constitution,  such  defense 
involves  a  question  arising  under  the  consti- 
tution of  the  United  States,  and  the  case  is 
removable  from  a  state  court  under  §  3  of 
the  act  of  1875.  State  v.  Chicago,  Burling- 
ton and  Quincy  R.  B,  Co.,  16  Federal  Re- 
porter, 706,  1883.  See,  also.  People  ex  rel.  v. 
m.  Central  B.  B.  Co.,  ib.,  881.  1883. 
'  7.  Clftssiflcation.  An  action  against  a 
common  carrier  for  the  conversion  of  apart 
of  goods  shipped  as  first-class  freight,  but 
which  were  proved  to  be  double  first-class, 
and  defendant  is  entitled  to  receive  double 
rates  and  tp  be  credited  therefor.  Bice  v. 
Indianapolis  and  St.  Louis  B.  B.  Co.,  3  Mo. 
App.,  a7.     1876. 

8.  Competing  points.  The  Railway  and 
Canal  Trafiic  Act  does  not  prevent  x-ailway 
companies  from  having  special  rates  of 
charge  to  a  terminus  to  which  traffic  can  be 
carried  by  other  modes  of  carriage  with 
rwhich  theirs  is  in  competition.'  Foreman  v. 
Great  Eastern  B'y  Co.,  3  Neville  &  McNa- 
mara,  303.     1875. 

9.  Connecting  lines.  A  sending  company 
having  two  alternative  routes  for  through 
traffic,  one  eight  miles  longer  than  the  other, 
.proposed,  for  the 'purpose  of  a  through  rate, 
to  carry  by  the  longer  one  at  a  double  cost 
and  labor  in  working  and  maintaining  the 
junctions,  with  the  object  of  making  its 
own  mileage  more  and  the  mileage  of  the 
forwarding  company  less;  held,  that  such 
longer  route  was  not  a  reasonable  route 
within  the  meaning  of  §  11  of  the  Regula- 
tion of  Railways  Act,  1873.  East  and  West 
Junction  By  Co.  v.  Oreat  Western  B'y  Co.,  1 
NeviUe  &  McNamara.  331.     1874. 

10.  —  Iron  ore  was  sent  from  B.  to  South 
Wales  by  alternate  routes,  one  of  which  was 
by  the  N.  W,  Railway  to  Southwick,  and 


the  other  by  the  E.  Railway  to  Stratford,  the 
continuation  in  each  case  being  by  the  G.  W. 
Railway.  The  G.  W.  Company  refused  to 
agree  to  a  lower  through  rate  between  B. 
and  South  Wales  by  the  Stafford  route  than 
that  charged  by  the  Southwick  route,  al- 
though the  distance  by  the  former  was 
twenty  miles  shorter;  the  G.  W.  mileage 
being  practically  equal  in  both  cases.  Upon 
an  application  to  the  commissioners  by  the 
company  to  allow  the  proposed  through 
rates,  which  gave  the  G.  W.  Company  about 
id.  per  ton  per  mile,  held,  that  the  apprehen- 
sion of  the  G.  W.  Company  that  a  reduction 
of  the  rates  by  the  shorter  route  would  en- 
tail a  similar  reduction  of  the  rates  by  the 
longer  route,  and  so  render  the  traffic  carried 
by  the  latter  unprofitable,  did  not  justify  it 
in  raising  the  rates  by  the  shorter  route 
above  their  natural  and  proper  level ;  and,  as 
the  G.  W.  Company  carried  the  like  traffic 
under  similar  circumstances  for  about  ^d. 
per  ton  per  mile,  the  court  allowed  the  rates 
proposed  by  the  E.  Company,  on  condition 
that  the  latter  company  should  maintain  a 
traffic  by  its  route  averaging  five  hundi-ed 
tons  a  week.  East  and  WeM  Junction  B'y 
Co.  V.  Oreat  Western  B'y  Co.,  3  Neville  & 
McNamara,  147.     1875. 

11.  — It  appeared  that  the  S.  D.  Co.,  in 
conveying  goods  from  the  B.  R'y  to  a  line 
leading  from  its  own  railway,  were  com- 
pelled, though  not  having  any  siding  or  other 
accommodation  at  the  junction,  to  convey 
goods  three  miles  beyond  the  junction,  to  a 
station  on  its  line,  and  then  to  send  them 
back  to  the  junction  by  another  train,  and  it 
claimed  in  such  cases  to  credit  itself  with  the 
mileage  one  way,  namely,  the  thx-ee  miles, 
in  estimating  the  mileage  proportion  be- 
tween the  two  companies ;  held,  that  it  was 
entitled  to  do  so.  Buckfastleigh,  Totnes  and 
South  Devon  B'y  Co.  v.  South  Devon  B'y  Co., 
1  Neville  &  McNamara,  331.     1874. 

12.  —  An  announcement  of  a  rate  over  a 
connecting  line,  made  by  the  general  freight 
agent  of  the  first  line,  will  not  bind  the  con- 
necting line.  Hill  v.  Burlington,  Cedar 
Bapids  and  Northern  B'y  Co.,  9  Amer.  & 
Eng.  R.  R.  Cases  (la.),  31.     1883. 

13.  —  Under  the  provisions  of  oh,  373, 
Laws  of  1874  (generally  known  as  the  "  Pot- 
ter Act"),  where    timber  was    shipped    at 
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Oshkosh,  Wisconsin,  by  the  C.  and  N.  W.  R'y 
Co.,  consigned  to  Ooaomowoc  via  Water- 
town  Junction,  where  the  road  of  said  com- 
pany intersects  that  of  the  C,  M.  and  St.  P. 
R'y  Co.,  running  thence  to  Ooonomowoo 
(said  C,  and  N.  W.  Co.  liaving  no  road  be- 
tween the  last  named  place  and  said  junc- 
tion), the  highest,  price  which  the  owner 
could  be  compelled  to  pay  for  the  delivery 
of  it  at  Ooonomowoc  (there  being  no  reship- 
ment  at  Watertown  Junction,  but  the  same 
cars  running  through  from  Oshlcosh  to  the 
place  of  consignment)  was  $15  per  car-load, 
although  the  C.  and  N.  W.  Co.  would  have 
been'  entitled  to  charge  the  same  price  for 
conveying  it  to  Watertown  Junction,  if  it 
had  been  consigned  to  that  place.  Aoldey  v, 
Chicago,  Milwaukee  and  St.  Paul  R'y  Co., 
38  Wis.,  252,  1874;  9  Amer.  R'y  Rep.,  112. 

14.  —  Where  goods  are  shipped  by  one 
railway  company  in  Wisconsin  for  delivery 
at  some  point  on  the  line  of  a  connecting 
road  of  another  company,  and  charges  at  the 
rates  allowed  by  law  for  the  whole  distance 
are  collected  by  one  of  the  companies,  the 
sum  should  be  divided  between  the  two 
companies  upon  some  equitable  principle,  to 
be  determined  by  the  courts  in  case  the  com- 
panies invoke  their  aid  for  that  purpose,    lb. 

16.  Constitutional  law.  The  act  of  May  2, 
1878,  to  prevent  extortion  and  unjust  dis- 
crimination in  railroads,  is  a  constitutional 
enactment,  and  is  not  in  violation  of  tlie 
contract  between  the  state  and  railroad 
companies  growing  out  of  the  granting  and 
accepting  their  charters  containing  power 
to  establish  such  rates  of  toll  for  the  convey- 
ance of  persons  and  property  as  they  shall, 
from  time  to  time,  direct  and  determine  in 
the  by-laws.  Illinois  Central  B.  B.  Co.  v. 
The  People,  95  III.,  818,  1880;  1  Amer.  & 
Eng.  R.  R,  Cases,  188. 

1«.  —The  act  of  1871,  ch.  84,  entitled  "An 
act  to  regulate  the  carrying  of  freight  and 
passengers  on  all  railroads  in  this  state,"  and 
fixing  a  maximum  rate  of  toll  for  such  car- 
riage, is  not  unconstitutional.  Blake  v.  Wi- 
nona and  St.  Peter  R.  R.  Co.,  I'J  Minn.,  418. 
1872. 

17.  — The  constitution  of  1876,  in  regard 
to  the  carriage  of  freight  by  railway  compa- 
nies, left  in  force  the  common  law  rules  af- 
fecting common  carriers,  as  applicabla  to 


such  companies,  until  the  act  of  1879,  which 
was  passed  in  obedience  tcart.  X,  §  2,  of  that 
constitution.  Hoimtonand  2'exaa  Central  R. 
R.  Co.  V.  Rust,  58  Tex.,  98,  1882;  9  Amer.  & 
Eng.  R.  R.  Cases,  128. 

18.  —  The  repeal  of  the  act  under  which 
the  aid  and  credit  of  the  state  were  extended 
to  railroads,  upon  conditions  therein  recited, 
does  not  have  the  effect  to  release  them  from 
the  restraints  imposed  by  s.  15  of  that  act  as 
to  tolls  and  charges ;  nor  to  release  the  Mo- 
bile and  Montgomery  R.  R.  Co.,  to  whose 
rights  the  appellants  succeeded,  from  the  re- 
strictions imposed  by  s.  8  of  the  special  act 
under  which  the  Mobile  and  Montgomery  R. 
R.  Co.  obtained  state  aid.  Mobile  and  Mont- 
gomery R.  R.  Co.  V.  Steiner,  61  Alo.,  659. 
1878. 

19.  —  The  provision  in  a  railway  charter 
that  the  company  shall  &x  rates  of  toll,  etc., 
held  not  to  prevent  the  regulation  of  rates 
by  the  state.  Ruggles  v.  Illinois,  108  U.  8., 
526,  1883 ;  Illinois  Central  R'y  Co.  v.  People, 
ib.,  541,  1838. 

20.  Contract.  A  letter  from  the  agent  of 
a  railway  company  to  certain  shippers  con- 
tained the  following  statement  of  ratoH: 
"The  rate  on  iron,  from  Rising  Fawn  to 
Chattanooga,  shall  be  $6  to  Chattanooga, 
and  $5  to  any  point  on  or  beyond  the  Nash- 
ville, Chattanooga  and  St.  Louis  Railroad, 
per  car-load  of  two  thousan<l  two  hundred 
and  sixty-eight  pounds."  Held,  that  the 
reasonable  construction  of  this  contract  was 
that  the  rate  should  be  .16  per  car-load  when 
shipped  from  Rising  Pawn  only  to  Chatta- 
nooga, and  $5  when  shipped  to  any  point 
beyond  Chattanooga.  The  low  rate  did  not 
apply  to  iron  shipped  at  Chattanooga.  Ala- 
bama Great  Southern  R.  R.  Co.  v.  Cureton, 
68  Ga.,  824.     1882. 

21.  —  A  board  of  directors  of  a  railway 
company  may  make  lawful  contracts  for 
rates  of  carriage  of  freights  during  a  fixture 
future  time.  C.  and  M.  R.  R.  Co.  v.  Him- 
rod  Furnace  Co.,  87  Ohio  St.,  484;  8  Amer. 
&  Eng.  R.  R.  Cases,  471.     1881. 

22.  —  Carriers  can  change  their  rates  of 
freight  so  as  to  operate  upon  future  con- 
tracts, but  they  cannot  increase  them  so  as 
to  affect  existing  contracts.  Toledo,  Wabash 
and  Western  R'y  Co.  v.  Roberta,  71  111.,  640. 
1871, 
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28.  —  Where  a  shipper  applies  to  the  local 
freight  agent  of  a  railroad  company  to  get 
the  rates  of  freight  upon  a  proposed  ship- 
ment of  a  certain  amount  of  graia  to  a  given 
point,  and  the  agent,  acting  by  authority, 
gives  him  the  rate,  and  he  agrees  to  ship  at 
that  rate,  and  then  goes  to  the  master  of 
trains  of  the  company,  and  makes  an  ar- 
rangement with  him  for  the  requisite  num- 
ber of  cars  per  week,  for  the  purpose  of 
making  such  shipment,  this  amounts  to  a 
special  contract  on  the  part  of  the  company 
to  make  the  shipment  at  the  rates  named  by 
the  freight  agent,  and  to  furnish  the  cars  in 
the  manner  agreed  upon  by  the  shipper  and 
master  of  trains.    lb, 

24.  —  A  firm  of  loggers  agreed  to  build  a 
tram  railway  and  contracted  with  the  com- 
pany controlling  it  to  carry  their  lumber  at 
certain  rates.  The  corporation  afterward 
assigned,  and  its  assets  went  into  the  hands 
of  one  of  the  parties  with  whom  the  agree- 
ment to  build  was  made,  and  through  him 
became  the  property  of  a  railway  company 
in  which  he  was  a  principal  stockholder. 
This  cotapany  refused  to  fulfil  the  agree- 
ment for  carriage,  and  the  loggers  sued  out 
a  preliminary  injunction  restraining  it  from 
running  over  so  much  of  the  road  as  they 
had  buUt  except  on  condition  of  carrying 
their  lumber  at  the  rates  agreed  on.  Held, 
that  the  contract  was  no  more  than  an  ordi- 
nary executory  contract,  was  not  enforcible 
in  equity,  and  gave  complainants  no  more 
control  than  other  contractors  over  the  road- 
bed; that  the  preliminary  injunction  was  a 
final  order  and  void,  and  that  mandamtts 
would  lie  to  set  it  aside.  Tawas  and  Bay 
County  R.  JR.  Co.  v.  Iosco  Circuit  Judge,  44 
Mich.,  479,  1880;  11  Amer.  &  Eng.  R.  R. 
Cases,  584. 

25.  Cross  railways.  It  is  not  an  illegal 
discrimination  to  charge  a  higher  rate  per 
mile  upon  a  cross-line  than  is  charged  upon 
the  main  line  of  a  railway.  Finnie  v.  Glas- 
gow and  South  Western  R'y  Co.,  3  McQueen, 
House  of  Lords,  Scotch  App.,  177,  1855; 
3  ib.,  75,  1857;  Same  v.  Same,  1  Patterson, 
530,  1855. 

26.  Dissrimination.  The  plaintiff  was 
a  brewer  at  B.,  where  the  defendant,  a 
railway  company,  and  the  M.  Company, 
another   railway   company,    had    stations. 


Three  firms  of  brewers  also  carried  on  busi- 
ness at  B.,  and  their  premises  respectively 
were  connected  with  the  M.  Railway.  The 
plaintiff's  were  not  connected  with  either  the 
M.  Railway  or  the  defendant's  railway.  In 
order  to  prevent  •  the  traflic  of  the  three 
firms  from  passing  wholly  over  the  M.  Rail- 
way and  to  divert  some  portion  of  it  to  its 
own  line,  the  defendant  agreed  to  cart  goods 
gratuitously  between  its  station  at  B.  and 
the  premises  of  the  three  firms  respectively, 
and  it  also  allowed  certain  deductions  from 
the  rates  charged  to  the  three  firms  for  the 
carriage  of  their  goods,  the  effect  of  which 
was  that  their  goods  were  loaded  and  un- 
loaded by  the  defendant  gratuitously.  The 
defendant  did  not  cart  gratuitously  for  the 
plaintiff  between  his  premises  and  the  sta- 
tion, and  it  did  not  allow  to  him  deductions 
similar  to  those  allowed  to  the  three  firms. 
After  carting  the  goods  for  the  three  firms 
gratuitously  and  allowing  them  the  deduc- 
tions before  mentioned,  the  defendant  de- 
rived a  profit  from  the  traffic,  and  it  had  not 
any  intention  to  prejudice  the  plaintiff. 
Held,  affirming  the  judgment  of  the  queen's 
bench  division,  that  the  gratuitous  carting, 
loading  and  unloading  of  the  goods  for  the 
three  firms  was  an  inequality  in  favor  of 
them  and  an  undue  preference  granted  to 
them  by  the  defendant,  and  was  in  contra- 
vention of  8  and  9  Vict.,  c.  20,  s.  90,  and  17 
and  18  Vict.,  c.  81,  s.  2,  and  that  the  plaint- 
iff was  entitled  to  maintain  an  action  to  re- 
cover the  amounts  paid  by  him  to  the  de- 
fendant, which  represented  the  cost  of 
carting  his  goods  between  his  premises  and 
the  station  at  B.,  and  of  loading  and  un- 
loading the  same.  Evershed  v.  London  and 
North  Western  Ry  Co.,  Law  Reports,  3 
Queen's  Bencli  Division,  134,  1877;  Same  v. 
Same,  2  ib.,  254,  1877;  20  Eng.  (Moak),  823; 
London  and  North  Western  R'y  Co.  v.  Ever- 
shed,  Law  Reports,  8  Appeal  Cases,  1029, 
1878;  24  Eng.  (Moak),  625. 

27.  —  Tlie  act  incorporating  a  railway 
company  authorized  the  company  to  levy 
only  such  tolls  as  might  be  fixed  by  a  by-law 
of  the  company,  to  be  sanctioned  by  the 
governor,  and  that  the  same  tolls  should  be 
charged  at  all  times  equally  to  all  persons. 
The  company,  from  the  circumstance  that  a 
firm  agreed  to  furnish  certain  quantities  of 
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lumber  for  transportation,  contracted  to 
give  the  firm  a  reduced  rate,  but  no  by-law 
to  this  effect  was  passed  by  the  company. 
Held,  that  the  contract  was  illegal.  Attor- 
ney-Oeneral  v.  Ontario,  etc.,  R.  R.  Co.,  6 
Grant  Ch.  (Upper  Canada),  440.     1858. 

28.  —  By  statute  the  railroad  companies 
of  this  state  are  given  the  exclusive  privilege 
to  carry  freight  and  passengers  over  their 
respective  roads,  "  provided  that  the  charge 
for  transportation  or  conveyance  shall  not  ex- 
ceed thirty-five  cents  per  one  hundred  pounds 
on  heavy  articles,  and  ten  cents  per  cubic  foot 
on  articles  of  measurement,  for  every  hun- 
dred miles,  and  five  cents  a  mile  for  every 
passenger."  Held,  that  the  intention  of  the 
legislature  was  to  confer  upon  each  com- 
pany the  right  to  charge,  as  a  common  car- 
rier, for  freight  and  passengers  carried  over 
its  road,  or  any  part  of  it ;  that  the  intent 
was  not  to  proportion  the  charges  by  any 
unit  of  distance,  but  to  fix  a  maximum  be- 
yond which  the  company  could  not  go,  and 
to  leave  tlie  tariff  of  ciiarges,  within  that 
limit,  to  the  company,  subject  to  the  rule  of 
the  common  law  that  the  charges  should  be 
reasonable,  and  to  the  regulating  power  of 
the  courts  and  the  legislature.  Ragan  v. 
Aiken,  9  Lea  (Tenn.),  609,  1883 ;  9  Amer.  & 
Eng.  E.  E.  Cases,  201. 

29.  —  A  common  carrier  is  bound  to  carry 
at  equal  rates  for  all  customers  in  like  con- 
dition, but  may  discriminate  in  rates  of 
freight  between  customers  not  in  like  condi- 
tion, if  the  discrimination  be  fair  and  rea- 
sonable, and  not  inconsistent  with  the 
public  interest.     76. 

30.  —  A  common  cai-rier  may  discriminate 
in  favor  of  persons  living  at  a  distance  from 
the  end  of  the  i-oute,  where  the  object  is  to 
secure  freight  which  would  otherwise  reach 
its  destination  by  a  different  route,  and 
other  customers  not  in  like  condition  will 
liave  no  right  of  action  because  of  tlie  dis- 
crimination, if  the  charges  made  against 
them  are  reasonable.     Jb. 

31.  —  Eailway  companies,  independent  of 
the  act  of  1879,  and  before  its  enactment, 
were,  in  the  carriage  of  freight,  subject  to 
the  following  rules;  They  were  held  to  the 
strictest  impartiality  in  the  conduct  of  their 
business,  in  withholding  all  privileges  or  pref- 
erences from  one  customer  which  were  not 


extended  to  all  others.  But  the  above  rule 
is  subject  to  the  qualification,  that  where  a 
rate  of  freight  is  reasonable  for  all  custom- 
ers, contracts  for  a  less  rate  might  be  made 
in  special  cases,  when,  under  all  the  circum- 
stances, the  discrimination  is  reasonable  and 
just.  The  discrimination  must  not  subject 
others  to  unreasonable  disadvantages,  nor 
must  it  be  made  in  order  to  give  one  indi- 
vidual a  preference  to  the  disadvantage  of 
another;  or  one  to  give  preference  and  ad- 
vantage to  one  locality  to  the  prejudice  of 
another  locality.  A  mere  discrimination  in 
favor  of  a  customer  was  not  unlawful  unless 
it  was  an  unjust  discrimination.  Houston 
and  Texas  Central  R'y  Co.  v.  Rust,  5S  Tex., 
98,  1883;  9  Amer.  &  Eng.  R.  R.  Cases,  133. 

32.  Equality.  TheAllegheny  Valley  Rail- 
road crosses  the  Pennsylvania  Railroad  at 
Allegheny  Junction.  To  compete  more  suc- 
cessfully with  the  river  ti-ansportation,  the 
Allegheny  Valley  R.  R.  Co.  carried  crude 
oil  to  the  refineries  at  Pittsburgh,  and  the 
manufactured  product  back  to  Allegheny 
Junction,  at  a  uniform  rate,  thus  giving  to 
the  refiner  at  Pittsburgh  as  favorable  terms 
as  if  located  at  Allegheny  Junction,  and 
thereby  securing  a  uniform  rate  on  oil  from 
the  oil  regions  to  the  sea-board.  Held,  that 
to  deny  the  right  to  make  such  an  arrange- 
ment would  be  an  unwarranted  interference 
with  the  management  of  the  business  of  the 
railway  and  deprive  the  public  of  the  benefit 
of  the  competition  to  which  it  is  justly  en- 
titled. Munhall  v.  Pennsylvania  R.  R.  Co., 
93  Pa.  St.,  150,  1879;  5  Amer.  &  Eng.  R.  R. 
Cases,  337. 

88.  —  Railway  companies  have  an  un- 
doubted right  to  enter  into  a  just  and  fair 
arrangement  with  a  corporation  or  associa- 
tion whereby  their  business  will  be  increased, 
although  the  effect  of  the  arrangement  may 
be  to  take  business  from  others.  With  a 
view  of  increasing  their  business  they  may 
extend  more  favorable  terms  to  all  shippers, 
although  others  engaged  in  the  same  busi- 
ness may  be  incidentally  injured  thereby. 
The  fact  that  the  public  patronize  those 
lines  of  transportation  which  give  the  most 
favorable  terms  constitutes  no  ground  of 
complaint.    lb. 

84.  Leased  lines.  A  railway  company  in 
whose  act  there  was  an  equal-rates  clause, 
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that  it  should  charge  "  equally  to  all  per- 
sons, etc.,  in  like  circumstances,"  leased 
another  line  whose  act  contained  no  such 
clause.  By  the  lease  the  lessor  was  to  pay 
to  the  lessee  a  certain  sum  on  all  minerals 
carried  entirely  by  the  latter.  Held,  that  it 
was  not  illegal  for  it  to  charge  for  goods 
.  talcen  up  by  the  main  line  and  forwarded  by 
the  other,  and  goods  carried  entirely  by  the 
lessees,. according  to  different  rates.  Finnie 
V.  Glasgow  and  South  Western  IV y  Co.,  2 
Stuart  (Milne  &  Peddle,  House  of  Lords, 
Scotch  App.),  193,  1853;  18  Scotch  Session 
Cases  (2d  series),  31,  1853. 

35.  Loading  and  unloading.  A  railway 
company  was  required,  by  its  special  act,  to 
carry  as  common  carriers  for  hire,  and  to 
afford  to  all  persons,  conveying  or  sending' 
goods  upon  its  railway,  every  reasonable 
convenience  or  facility  for  loading  or  un- 
loading goods.  The  act  also  authorized  the 
company,  for  carriage  of  goods,  to  demand' 
a  toll  not  exceeding  tliree  pence  per  ton  per 
mile.  Held,  that  the  company  was  not  en- 
titled to  charge  an  additional  sum  for  serv- 
ices performed,  acco;nmodatio'n  atforded, 
and  expense  and  risk  incurred  in  and  about 
the  receiving,  loading,  unloading  and  deliv- 
ering the  "goods.  Pegler  v.  Monmouthshire 
R'y  Go.,  6  Hurlstone  &  Norman  (Exchequer), 
844.    1861. 

36.  Local  freight ;  Alabama.  The  rate  on 
freight  "carried  over  the  whole  line  of  its 
road,"  which  furnishes  the  basis  for  the 
additional  fifty  par  cent,  allowed  by  statute 
for  the  transportation  of  "  local  freight,"  is 
the  rate  charged  on  freight  taken  on  at  one 
terminus  and  discharged  at  the  other,  and 
not  the  rate  for  freight  brought  from  or  car- 
ried to  a  point  beyond  the  tei'mini  of  the 
road.  The  rate  which  furaishes  the  basis  on 
which  local  freight  charges  must  be  gradu- 
ated is  the  rate  prevailing  at  the  time  of  the 
shipment ;  and  rates  at  any  particular  time 
in  the  past  furnish  no  reliable  guide  for  as- 
certaining present  rates.  Mobile  and  Mont- 
gomery R.  B.  Co.  V.  Steimr,  61  Ala.,  559. 
1878.  See,  also,  State  ex  rel.  v.  Mobile  and 
Montgomery  R.  R.  Co.  59  ib.,  321.     1877. 

37.  Overcharges,  The  nature  of  the  busi- 
ness considered,  the  shipper  does  not  stand 
on  equal  terms  with  the  carrier  in  contract- 
ing for  charges,  for  transportation;  and  if 
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the  shipper  pays  the  rates  established  in  vio- 
lation of  law  by  the  carrier,  rather  than, 
forego  his  services,  such  payment  is  not  voir 
untary,  in  the  legal  sense,  and  the  shipper 
may  maintain  his  action  for  money  had  and 
received,  to  recover  back  the  illegal  charge.' 
Mobile  and  Montgomery  R.  R.  Co.  v.  Steiner, 
61  Ala.,  559.  1878.  But  if  paid  voluntarily 
it  cannot  be  recovered  back.  DuBose  v.  Ga. 
R.  R.  and  Banking  Co.,  50  Ga.,  304.     1873. 

38.  —  The  measure  of  plaintiff's  damages 
in  case  of  illegal  overcharges  is  the  amount 
paid  in  excess  of  the  rates  allowed  by  law, 
with  interest  at  least  from  the  commence- 
ment of  the  action.  Oraliam  v.  Chicago, 
Milwaukee  and  St.  Paul  R'y  Co.,  53  Wia, 
473,  1881;  3  Amer.  &  Eng.  R.  R.  Cases,  289. 

3!).  —  The  rate  for  freight  to  which  the 
Southern  Pacific  R.  fe.  Co.  is  limited  by  its 
charter  has  no  reference  to  any  road  esice]^ 
.that  which  the  company  is  authorized  to 
build  and  operate  in  Texas;  and  a  charge 
of  freight,  in  excess  of  the  limits  prescribed 
by  its  charter,  over  a  road  which  the  com- 
pany owns  and  operates  out  of  Texas,  would 
be  no  violation  of  the  provisions  of  its  char- 
ter. A  charge  for  freight  from  Shreveport, 
La.,  to  the  Texas  line,  in  excess  of  the 
limits  of  the  charter  of  the  Southern  Pacific 
R.  R.  Co.,  is  not  a  violation  of  such  charter, 
nor  does  an  action  arise  from,  such  ovet-' 
charge.  Knight  v.  SoyMijern  ^OQifiG  R.  R.- 
Co.,  41  Tex.,  406.    'l874. "      "- 

40.  Passengers.  Where  by  an  act  of  par- 
liament it  was  provided  that  "every  car- 
riage conveying  passengers"  was  to  be 
charged  at  a  rate  not  exceeding  Qd.  per  ton 
per  mUe,  lield,  that  the  proper  construc- 
tion is,  that  the  fonnage  is  to  be  taken  upon, 
the  carriage  with  the  passengers  upon  it, 
and  that  the  words  "  conveying  passengers  " 
are  not  merely  descriptive  of  the  carriages,  • 
but  indicative  of  the  matters  and  things' 
which  are  to  be  the  subject  of  weighing^, 
and  to  be  in  that  respect  subjected  to  tan- 
nage. Edinburgh  and  Dalkeith  R'y  Co.  v. 
Wauchope,  3  Eng.  R.  R.  &  Canal  Cases,  232. 
1843. 

41.  —  overcharge ;  penalty.  The  issuance 
of  a  ticket  for  change  made  on  the  cars,  in-. 
stead  of  paying  the  difference  in  money,  is 
not  an  overcharge  rendering  the  company 
liable  to  a  penalty,  even  although  upon  a 
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subsequent  trip  the  company's  employes  re- 
fused to  accept  this  ticket  as  money.  In 
this  case  there  was  no  allegation  that  the 
ticket  was  not  good  for  the  sum  named,  or 
that  its  requirements  were  unreasonable. 
Sullivan  V.  New  York,  New  Haven  and  Hart- 
ford R.  B.  Co.,  19  Blatchford  (U.  S.  C.  C), 
888.     1881.  ' 

42.  —  payment  on  train.  A  railway  com- 
pany has  the  legal  right  to  discriminate  be- 
tween the  amounts  of  fare  wliere  a  ticket  is 
purchased  and  where  the  fare  is  paid  upon 
the  train,  and  to  demand  and  receive  a 
higher  fare  in  the  latter  case  than  the  ticket 
rate ;  and,  when  a  passenger  refuses  to  pay 
the  fare  demanded,  the  conductor  of  a  train 
has  the  right  to  put  such  passenger  oS  his 
train  at  any  time  and  at  any  place-  on  tlie 
line  of  the  road,  withbut  reference'  to-  sta- 
tions and  without  actual  danger  to  his  life 
or  person.  When  he  refuses  to  pay  his  fare, 
the  passenger  becomes  an  intruder  and  tres- 
passer, and  he  has  only  the  rights  of  a  tres- 
passer. Toledo,  Wabash  and  Western  R'y 
Oo.  V.  Wright,  68  Ind.,  586.     1879. 

48.  —  Railway  companies  may  discriini- 
qate  between  the  amount  of  fare  where-  a 
ticket  is  purchased  and  where  the  fare  is 
paid  upon  the  train.  Indianapolis,  Peru 
and  Chicago  R'y  Co.  v.  Rinard,  48  Ind., 
398,  1874;  6  Amer.  R'y  Rep.,  338;  Louisville, 
Nashville  and  Qreat  Southern  R.  R.  Co.  v. 
Ouinan  11  Lea  (Tenn.),  98,  1888. 

44.  —  refusal  to  soli  ticket.  A  person 
having  duly  applied  for  a  ticket,  and  being 
refused  without  just  cause,  has  the  same 
ji'ight  to  be  carried  upon  paying  or  offering 
to  (pay  the  ticket  rate  of  fare  as  if  he  had 
jnwviously  purchased  a  ticket.  Indianapolis, 
Peru  and  Chicago  R'y  Co.  v.  Rinard,  46  Ind., 
393, 1874;  6  Amer.  R'y  Rep.,  838. 

45.  —  season  tickets.  A.,  who  was  a 
student  over  twenty  years  of  age,  paid  to  a 
railway  compa/uy  the  regular  price  of  a 
season  ticket  entitling  him  to  transportation 
over  its  road,  between  two  stations,  for  three 
months.  The  directors  of  the  company  had 
authorized  its  president,  upon  special  appli- 
cation, and  in  his  discretion,  to  allow 
season  tickets  to  be  sold  to  students  over 
twenty  years  of  age,  for  the  same  term,  be- 
tween the  same  stations,  for  one-half  the 
price  A.    paid,,   and  such  tickets  had  been 


sold.  Held,  in  an  action  by  A.  to  recover  of 
the  corporation  one-half  of  the  amount  paid 
by  him,  that  there  was  no  violation  of  the 
St.  of  1874,  ch.  873,  §  188,  and  that  the  ac- 
tion could  not  be  maintained.  Spoffordv. 
Boston  and  Maine  R.  R.  Co.,  138  Mass.,  826. 
1880. 

40.  Purchased  lines.  Where  the  railroad 
of  one  company  is  purchased  by  another 
company,  in  pursuance  of  a  statute  author- 
izing the  purchase,  in  the  absence  of  any 
provision  of  law  to  the  contrary,  the  road 
passes  to  the  vendee  subject  to  the  same 
limitations  as  to  rates  chargeable  for  trans- 
portation as  attached  to  it  in  the  hands  of 
the  vendor.  Campbell  v.  Marietta  and  Cincin- 
nati R.  R.  Co.,  38  Ohio  St.,  188, 1873 ;  Mobile 
and  Montgomery  R.  R,  Co.  v.  Steiner,  61  Ala., 
559,  1878.  See,  also,  State  ex  rel.  v.  Mobile 
and  Montgomery  R.  R.  Co.,  59  ib.,  831.    1877. 

47.  Railway  operated  by  an  Indlvldnal. 
The  bill  alleged  that  a  particular  railroad, 
with  all  its  property,  effects  and  franchises, 
was  sold  under  proceedings  by  the  state 
against  delinquent  railroads,  and  subse- 
quently resofd  by  the  purchaser  to  an  indi- 
vidual named,  and  by  him  to  the  defendant, 
who  had  continued  to  operate  the  road  under 
the  charter  of  the  original  corpora1;ion,  and 
had  charged  and  received  from  the  com- 
plainants excessive  freight.  Held,  upon  de- 
murrer, that  the  defendant  was  not  the  cor- 
poration, and  that  the  bill  was  properly  filed 
against  him  as  an  individual.  Ragan  v. 
Aiken,  9  Lea  (Tenn.),  609.    1883. 

48.  Reasonableness.  Reasonableness  does 
not  depend  upon  the  proflt  of  the  company, 
but  upon  what  is  reasonable  to  be  charged 
to  the  person  making  the  payment.  Canada 
Southern  R'y  Co.  v.  International  Bridge 
Co.,  Law  Reports,  8  Appeal  Cases,  738.  1888. 

49.  —  Where  a  railway  company  is  au- 
thorized to  charge  for  transportation  of  prop- 
erty "  not  exceeding  five  cents  per  ton  per 
mile,  when  the  same  is  transported  a  distance 
of  thirty  miles  or  more,  and  incase  the  same 
is  transported  for  a  less  distance  than  thirty 
miles,  such  reasonable  rate  as  may  be  from 
time  to  time  fixed  by  tlie  company,"  it  is 
unreasonable,  as  a  matter  of  law,  that  the 
company  should  fix  a  greater  rate  for  a  less 
distance  than  thirty  miles  than  the  maxi- 
mum allowed  for  full  thirty  miles.    Camp- 
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bell  V.  Marietta  and  Cincinnati  li.  R.  Co.,  23 
Ohio  St.,  168.   .1873. 

50.  —  A  railway  company  received  goods 
for  carriage  from  S.  to  L.  In  the  course  of 
the  journey  it  carried  the  goods  from  a  point 
C.  on  the  line  to  N.,  and  back  again  to  C, 
and  thence  pn  to  L.,  but  this  was  its  usual 
and  reasonable  way  of  carrying  goods,  there 
being  a  largo  goods  station  at  N.  By  the  act 
of  incorporation  of  the  company  it  was  pi'o- 
vided  that  it  should  not  charge  for  the  car- 
riage of  goods  of  the  kind  in  question  more 
than  3d.  per  ton  per  mile.  Held,  that  the 
company  was  entitled  to  charge  3d.  per  ton 
per  mile  for  the  distance  from  C.  to  N.  and 
back,  in  addition  to  the  distance  in  the  direct 
line  from  S.  to  L.  Myers  v.  London  and 
Sout%  Vf'estern  Ry  Co.,  Law  Reports,  5  Com- 
mon Pleas  Cases,  1.     1869. 

51.  Rebates.  Where  the  plaintiff,  having 
sold  a  large  lot  of  corn,  to  be  delivered  in 
Boston  at  a  certain  price,  the  purchaser 
agreeing  to  advance  the  regular  freight, 
which  was  eighty  and  one-half  cents  per  hun- 
dred pounds,  as  a  part  of  the  price,  made  a 
special  contract  with  a  Tailroad  company  to 
allow  him  a  rebate  of  five  and  one-half  cents 
per  hundred,  which  the  company  was  to  pay 
him,  and  the  corn  was  shipped,  a  part  at 
eiglity  and  one-half  cents,  as  agreed,  and  on 
which  the  company  paid  the  plaintiff  back 
five  and  one-half  cents  per  hundred,  and  a 
part  was  billed  through  at  seventy-five  cents 
per  hundred  without  the  shipper's  consent, 
held,  that  the  company  was  liable  to  the 
shipper  for  five  and  one-half  cents  per  hun- 
dred on  the  latter  portion  of  tha  corn. 
Toledo,  Wahash  and  Western  R'y  Co.  v. 
Elliott,  76  111.,  67.     1875. 

52.  Repeal  of  statute.  Rights  of  action, 
whether  sounding  in  tort  or  in  contract, 
which  are  not  granted  by  a  statute,  but, 
while  connected  with  the  existence  of  the 
statute,  result  from  the  application  of  com- 
mon law  principles,  are  not  lost  by  the  re- 
peal of  the  Statute.  Graham,  v.  Chicago, 
Mihcaukeeand  St.  Paul  R'y  Co.,  53  Wis.,  473, 
1881;  3  Anier>  &  Eng.  R.  R.  Cases,  289. 

68.  —  Thus,  where,  during  the  existence 
of  a  statute  which  made  it  unlawful  for  a 
railway  company  to  charge  for  the  carriage 
of  goods  higher  rates  than  those  prescribed 
in  the  act,  plaintiff  was  compelled  by  tlie 


defendant  railway  company  to  pay  higher 
rates,  and  paid  them  under  protest,  the  sub- 
sequent repeal  of  the  statute  will  not  prevent 
his  recovering  damages  for  defendant's  un- 
lawful act.     lb. 

54.  Tolls.  Tolls  at  common  law  are  in 
the  nature  of  fixed  rights,  and  cannot  be 
lawfully  exceeded,  and  are  generally,  if  not 
universally,  connected  with  some  franchise 
which  involves  duties  as  well  as  privileges  Of 
a  general  or  public  nature,  such  as  those 
which  belong  to  fairs,  markets,  mills,  turn- 
pikes, ferries  and  bridges.  McKee  v.  Grand 
Rapids,  etc.,  R'y  Co.,  41  Mich.,  274.     1879. 

55.  —  carriage  of  manure.  The  company 
gave  notice  that  it  would  not  act  as  a  carrier 
of  manure  and  other  specified  articles,  but 
would,  at  the  request  of  parties  and  at  agreed 
rates,  provide  cars  or  locomotive  power,  or 
both,  to  persons  desiring  the  use  of  the  rail- 
tvay  to  forward  the  above  mentioned  articles, 
and  claimed  to  charge  under  the  clauses  for 
such  articles  carried  on  its  railway.  Held, 
by  the  commissioners,  afiirmed  by  the  court 
of  session  in  Scotland,  that  notwithstanding 
such  notice,  the  company  in  fact  acted  as  a 
carrier  of  such  articles,  and  was  not  entitled 
to  charge  under  the  toll  clauses.  Aberdeen 
Cornmercial  Co.  v.  Great  North  of  Scotland 
R'y  Co.,  3  Neville  &  McNamara,  205.     1878. 

56.  Through  rates.  The  delay  m  unload- 
ing cars  at  a  particular  station  is  not  a  cost 
that  ought  to  make  the  through  rate  to  that 
station.  Belfast  Central  R'y  Co.  v.  Great 
Northern  R'y  Co.,  4  Railway  Commissioner's 
Reports,  159.     1882. 

57.  Weights  and  measurement.  Whether 
cotton  should  be  charged  for  in  transit  by 
weight  or  measurement  is  a  question  of  fact 
for  the  jury,  under  the  statute  of 'South 
Carolina.  The  jury  having  found  that  it 
should  be  regulated  by  weight,  instead  of 
measurement,  the  supreme  court  refused  to 
disturb  the  finding.  Bonham  v.  Railroad 
Co.,  16  So.  Car.,  633.  1881.  See  Same  v. 
Same,  3  Amer.  &  Eng.  R.  R.  Cases,  302, 
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in  favor  of  the  latter  that  the  freight  was 
delivered  in  good  order.  But,  as'  between 
the  parties,  they  are  not  conclusive  on  the 
question.  Where  it  appears  that  the  carrier 
demanded  that  the  receipts  should  be  put  in 
that  form,  as  a  condition  to  the  delivery  of 
the  goods,  and  that  the  receipts  were  signed 
under  a  protest  that  the  goods  were  not  in 
good  order,  it  is  a  fair  question  of  fact 
for  the  jury,  on  the  evidence,  and  cannot  be 
disposed  of  in  favor  of  the  carrier,  as  a  ques- 
tion of  law.  Monell  v.  Northern  Central 
B.  R.  Co.,  67  Barbour  (N.  Y.),  531,  1877; 
Tierney  v.  N.  Y.  Central  and  Hudson  River 
R.  R.  Co.,  ib.,  388,  1877. 

2.  —  Where  the  parties  to  a  contract  met, 
at  night,  and  one  of  them  Ijanded  the  other, 
through  a  car  window,  a  receipt,  and  re- 
quested him  to  sign  it,  which  he  did,  and 
thei'eupon  the  one  taking  tlie  receipt  handed 
the  one  signing  it  a  paclcage  of  money  con- 
taining a  certain  amount,  and  told  him  that 
■was  all  he  could  pay,  to  wliich  the  one  re- 
ceiving the  money  replied  that  he  was  not 
satisfied  with  the  amount  and  would  bring 
suit  the  next  day,  it  was  held  that  there  was 
no  such  final  settlement  made  as  would  bar 
all  further  investigation  into  tlie  state  of  tlie 
accounts  between  the  parties.  Bockford, 
Rock  Island  and  St.  Louis  R.  R.  Co.  v.  Rose, 
73  111.,  183,    1874. 


KECEIVEK. 

See  Appeals;  CAnniAan  of  Mebohandisb;  Fhaud; 
Highways;  iNJuniiisToDoMBSTio  Animals;  In,iuiiie3 
toPassenbebs;  HoaTOAaE;  Stook. 

1.  Action  by.  A  complaint  by  a  receiver, 
.appointed  in  a  proceeding  supplementary  to 
execution,  must  allege  that  the  court  appoint- 
ing him  authorized  him  to  sue  in  his  own 
name  in  matters  concerning  liis  receiver- 
ship.    Oarver  v.  Kent,  70  Ind.,  428.     1880. 

2.  —  Unless  the  law  of  the  state,  or  the 
order  appointi-ng  him,  authorizes  a  receiver  to 
sue  in  his  own  name,  he  can  sue  only  in  the 
name  of  the  person  iu  whom  the  right  of  ac- 
tion existed  before  his  appointment.     Ib. 

8.  Action  against  corporation.  Notwith- 
standing the  property  and  franchises  of  a 
railroad  company  may  be  in  the  hands  of  a 
receiver  appointed  by  the  court,  it  is  discrti-  • 


tionary  in  the  court  to  permit  a  suit  to  be 
brouglit  against  the  company  and  prosecuted 
to  final  judgment,  for  the  purpose  of  fixing 
the  rights  of  the  parties.  Wyatt  v.  Ohio  and 
Mississippi  R.  R.  Co.,  10  Brad  well  (111.),  289. 
1881. 

4,  —  The  defendant,  a  railway  company, 
cannot  plead  either  in  bar  or  abatement  that 
the  company  was  in  the  hands  of  a  receiver, 
and  that  the  action  was  brought  without 
leave  of  the  court  in  which  such  receiver 
was  appointed,  though  by  bringing  such  suit 
without  leave  the  plaintiff  may  have  been 
guilty  of  a  contempt.  Ohio  and  Mississippi 
Ky  Co.  V.  Nickless,  71  Ind„  271.    1880. 

6.  Actions  against  receiver.  It  is  not  es- 
sential to  the  jurisdiction  of  a  court  of  law 
in  an  action  for  damages  against  a  defend- 
ant corporation  whicli  is  in  the  liands  of  a 
receiver,  or  against  the  receiver,  that  leave 
to  prosecute  should  first  be  obtained  of  the 
court  appointing  the  receiver.  Allen  v.  Cen- 
tral R.  B.  Co.  of  la.,  42  la.,  088, 1876;  Wyatt 
V.  Ohio  and  Mississippi  R.  R.Co.,  10  Brad- 
well  (111.),  289,  1881 ;  St.  Joseph  and  Denver 

B.  R.  Co.  V.  Smith,  19  Kans.,  225,  1877. 
Contra,  Thompson  v.  Scott,  4  Dillon  (U.  S. 

C.  C),  508,  1876;  Barton  v.  Barbour,  104 
U.  S,,  126,  1881. 

C.  —  The  rule  that  a  receiver  cannot  be  sued 
without  leave  of  the  court  of  equity  which 
appointed  him  applies  to  suits  against  him 
on  a  money  demand  or  for  damages,  as  well 
as  to  those  the  object  of  which  is  to  recover 
property  which  he  holds  by  order  of  that 
court.  The  fact  that,  by  such  order,  he  is 
in  possession  of  a  railroad,  and  engaged  in 
the  business  of  a  common  carrier  thereon, 
does  not  so  talce  his  case  out  of  the  rule  as 
that  an  action  will  lie  against  him  for  an  in- 
jury caused  by  his  negligence  or  that  of  his 
servants  in  conducting  that  business.  If  the 
adjustment  of  a  demand  against  bim  in- 
volves disputed  facts,  that  court  may,  iu  a 
proper  case,  either  of  its  own  motion  or  on 
the  prayer  of  the  parties  injured,  allow  him 
to  be  sued  in  a  court  of  law,  or  direct  the 
trial  of  a  feigned  issue  to  settle  the  facts. 
Barton  v.  Barbour,  104  U.  S.,  126,  1881; 
Kennedy  v.  I.,  C.  and  L.  R.  Co.,  8  Federal 
Reporter,  97;  2  Flippin  (U.  S.  C.  C),  704. 
1880. 

7.  —  A  receiver  cannot  be  sued  for  the 
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assets  placed  in  his  hands,  or  be  disturbed 
in  the  possession  or  management  thereof, 
without  first  obtaining  leave  of  the  appoint- 
ing court.  De  Groffenried  v.  Brunswick 
and  Albany  R.  B.  Co.,  57  Ga.,  23.     1«76. 

8.  —  A  court  of  equity  has  no  jurisdiction 
of  a  suit  involving  a  question  of  unliqui- 
dated damages  arising  from  a  tort.  It  will 
not  entertain  a  bill  filed  to  recover  damages  • 
for  the  death  of  a  person  through  negli- 
gence of  a  railroad  company,  although  the 
road,  at  the  time  of  the  injury,  was  in  the 
hands  of  a  receiver  and  under  his  entire 
control,  and  he  has  conveyed  the  road  to 
purchasers,  subject  to  all  liabilities  incurred 
by  the  receiver  in  operating  the  road. 
Broion  v.  Wabash  R^y  Co.,  9l3  111 ,  297.    1880. 

0.  —  A  person  having  a  legal  cause  of  ac- 
tion sounding  merely  in  tort  against  a  re- 
ceiver appointed  by  the  court  of  chancery  has 
a  right  to  pursue  his  redress  by  an  action  at 
law.  Such  action  cannot  be  brought  with- 
out the  permission  of  the  chancellor,  but 
such  permission  cannot  be  refused  unless  the 
claim  preferred  be  manifestly  unfounded  and 
vexatious.  The  power  of  the  chancellor  in 
this  respect  considered.  Palys  v.  Jewett, 
Receiver,  32  N.  J.  Eq.,  303.     1880. 

10.  —  As  the  right  of  the  chancellor  to  sanc- 
tion the  bringing  of  the  action  conferred  a 
scintilla  of  jurisdiction  over  the  case,  and  the 
parties  proceeded  to  try  the  cause  before  the 
vice-chancellor,  held,  that  the  court  of  ap- 
peals could  lawfully  exercise  its  jurisdiction 
by  way  of  review,  and,  the  decree  being  re- 
versed, the  coipplainant's  damages  were  as- 
certained and  adjudged  to  him  on  this  appeal. 
lb. 

11.  —  The  defendant  railroad  company 
was  iu  possession  and  management  of  re- 
ceivers appointed  by  the  court  of  chancery. 
The  petitions  fo  recover  for  the  injuries  were 
properly  brought  to  that  court.  Merrill  v. 
Central  Vt.  R.  R.  Co.,  54  Vt.,  200.  1881. 
Contra,  Wabash  R'y  Co.  v.  Broiim,  5  Brad- 
well  (Dl.),  590.     1879. 

12.  —  The  courts  of  Vermont  have  the 
right  to  restrain  parties  within  their  juris- 
diction from  prosecuting  suits  in  foreign 
courts.  Vermont  and  Canada  R.  JR.  Co.  v. 
Vt.  Central  B.  R.  Co.,  46  Vt.,  793.     1873. 

13.  —  If  a  receiver  appointed  by  one  court 
is  in  posuession  of  property  he  is  not  arnena- 


ble  to  suit  in  another  court  in  respect 
thereto ;  and  if  the  property  has  passed  be- 
yond his  control,  he  would  not  in  any  event 
be  a  necessary  party  in  a  proceeding  to  ^ad- 
judge a  lien  on  such  property  still  subsisting, 
notwithstanding  the  proceedings  in  the 
court  wherein  he  ivas  appointed  receiver. 
Massachusetts  Mutual  Life  Insurance  Co.  v. 
Chicago  and  Alton  R.  R.  Co.,  18  Federal  Re- 
porter, 857.     1883. 

14.  —  A  county  treasurer  filed  his  petition 
in  ^he  district  court  against  a  railroad  com- 
pany, and  the  receiver  of  said  company  ap- 
pointed by  the  circuit  court  of  the  United 
States,  to  recover  the  taxes  levied  upon  said 
company  for  the  year  1874.  The  petition 
alleged  the  appointment  of  the  receiver  and 
his  possession  and  control  of  the  road. 
Without,  so  far  as  the  record  discloses,  the 
issue  or  service  of  any  pi'ocess,  the  company 
and  receiver  filed  a  joint  answer,  in  which 
they  admit  that  a  portion  of  the  taxes  are 
properly  chargeable  against  the  company, 
and  consent  that  judgment  may  be  rendered 
against  them' in  the  action  for  that  amount, 
and  also  allege  the  appointment  of  the  re- 
ceiver by  the  United  States  circuit  court, 
that  he  is  not  amenable  to  the  process  of  the 
district  court,  and  pray  that  as  to  him  the 
suit  may  be  dismissed.  Held,  that  the  dis- 
trict court  had  jurisdiction,  and  properly 
rendered  judgment  against  the  receiver.  St. 
Joseph  and  Denver  R.  R.  Co.  v.  Smith,  19 
Kans.,  335.     1877. 

15.  Abatement  of  former  suits.  The  ap- 
pointment of  a  receiver  furnishes  no  ground 
for  the  continuance  of  a  suit  regularly 
brought  against  the  coiporation  prior  to 
such  appointment.  Putting  the  pro'p'erty 
into  the  hands  of  a  receiver  will  not  abate, 
continue  or  bar  such  pending  action.  Toledo, 
Wabash  and  Western  R'y  Co.  v.  Beggs,  85 
111.,  80.     1877. 

16.  Accounting'.  Order  of  court  con- 
strued, requiring  the  receivers  of  .i  railroad 
to  account  before  a  master.  Farmer^  Loan' 
and  Trust  Co.  v.  Central  R.  R.  Co.  of  Iowa, 
2  Federal  Reporter,  751 ;  1  McCrary  (U.  S. 
C.  C),  353.     1880. 

17.  Advane?meuts  by  officers  of  corpora- 
lion.  A  director  of  an  insolvent  railroad 
company  is  entitled  to  reimbursement  out 
of  the  funds  in  the  bands  of  a  receiver,  for 
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advances  made  by  him  to  stive  the  property 
against  an  unquestionable  lieui  To  the 
amount  of  such  advances,  his  claim  is  pai-a- 
mount  to  that  of  mortgagees  whose  incum- 
brances are  subordinate  to  the  lien.  Coe  v. 
New  Jersey  Midland  R'y  Co.,  27  N.  J.  Eq., 
110.    1876. 

18.  —  The  right  of  subrogation  cannot  be 
enforced  until  the  whole  debt  is  paid.  And 
until  the  creditor  be  wholly  satisfied,  there 
ought  and  can  be  no  interference  with  his 
rights  or  hia  securities,  which  might,  even 
by  bare  possibility,  prejudice  or  embarrass 
him  in  any  way  in  the  collection  of  the  resi- 
due of  his  claim.  Receivers  New  Jersey 
Midland  Ry  Co.  v.  Wortendyke,  27  N.  J. 
Eq.,  658.     1876. 

19.  Appeal.  Where,  in  the  progress  of  a 
suit  for  the  foreclosure  of  a  mortgage,  a  re- 
ceiver was  appointed,  against  whom,  after 
the  foreclosure  and  sale  of  the  mortgaged 
premises,  a  decree  was  rendered  directing 
him  to  pay  into  court  $18,776.95,  the  balance 
found  due  from  him  on  the  settlement 
of  his  accounts,  held,  that  he  had  the 
right  to  appeal  from  that  decree.  Hinckley 
V.  Oilman,  Clinton  and  Springfield  R.  R. 
Co.,  94  U.  S.,  467,  1876;  16  Amer.  E'y  Rep., 
217. 

20.  Appointment.  The  ex  parte  appoint- 
ment of  a  receiver,  and  the  ex  parte  grant- 
ing of  an  interlocutory  injunction  to  deprive 
the  directors  of  control,  are  more  than  ir- 
regular, and  are  absolutely  void,  as  beyond 
the  power  of  the  court.  People  ex  rel.  v. 
Judge  of  St.  Clair  Circuit,  81  Mich.,  456. 
1875.  See,  also.  Cook  v.  Detroit  and  Mil- 
waukee-R.  R.  Co.,  45  Mich.,  453.     1881. 

21.  —  A  judge  of  a  state  cii^cuit  court  in 
Illinois  cannot,  in  vacation,  appoint  a  re- 
ceiver of  a  railroad  corporation.  The  pos- 
session of  a  receiver  so  appointed  is  not  that 
of  the  court.  Hammock  v.  Loom  and  Trust 
Co.,  105  U.  8.,  77,  1881;  7  Amer.  &  Eng.  R. 
R.  Canes,  465. 

22.  —  A  receiver  should  not  be  appointed, 
unless  in  case  of  great  urgency,  witliout  no- 
tice. The  appointment  of  a  manager  of  a 
railway  is  an  extraordinary  exercise  of 
power,  and  such  appointment  should  not  be 
made  except  in  extreme  cases  clearly  justi- 
fying such  action.  State  v.  Jacksonville, 
Pensacola  and  Mobile  R.  R.  Co.    15  Fla., 


201,  1875;  Railway  Cq.  v.  Jewett,  87  Ohio 
St.,  649,  1882;  8  Amer.  &  Eng.  R.  R.  Cases, 
702. 

23.  —  Where  a  suit  in  equity  was  properly 
instituted  against  a  railroad  company  by  a 
stockholder,  a  bondholder  and  the  trustees 
for  the  bondholders  named  in  the  land  grant 
mortgages  of  the  company,  in  behalf  of 
themselves  as  well  as  all  other  stockholders, 
creditors  or  bondholders  who  might  desire 
and  be  entitled  to  intervene,  and  the  bill 
charged  that  the  officers,  agents  and  directors 
of  the  company  were  squandering  and  em- 
bezzling its  property,  and  the  purpose  of  the 
suit  was  that  the  assets  of  the  company  might 
be  preserved  and  administered,  and  the  relief 
prayed  was  lu-oper  to  be  granted,  and  a  de- 
cree pro  confesso  had  been  regularly  entered, 
a  receiver  properly  appointed,  an  authentic 
report  of  the  facts  made  to  the  court  aud  its 
judgment  passed  thereon,  individual  stock- 
holders were  not  permitted  to  intervene  in 
the  suit  as  defendants  aud  file  a  cross-bill  on 
a  general  charge  of  fraud  and  collusion  on 
the  part  of  the  receiver  and  erroneous  judg- 
ment on  the  part  of  the  court  in  making  the 
order  referred  to.  Forbes  v.  Memphis,  El 
Paso  and  Pacific  R.  R.  Co.,  2  Woods  (tJ.  8. 
C.  C),  823.     1872. 

24.  —  A  court  of  equity  cannot  take  from 
the  directors  of  a  corporation  or  vest  in  a 
receiver  tlie  management  and  control  of  the 
corporate  business,  except  under  proceedings 
under  the  statutes  (Comp.  L.  1871,  ch.  208, 
207)  to  dissolve  the  corporation.  People  ex 
rel.  V.  Judge  of  St.  Clair  Circuit,  81  Mich., 
456,  1875 ;  Cook  v.  Detroit  and  Milwaukee  R. 
R.Co.,  45  Mich.,  453,  1881. 

25.  —  A  court  of  equity  will  not  appoint  a 
receiver  of  a  railroad  merely  upon  a  showing 
that  there  has  been  a  default  in  the  payment 
of  interest,  ■  secured  by  a  mortgage  of  the 
properties  and.income  of  the  company ;  that 
upon  such  default  the  trustees  under  the 
mortgage  were  entitled  to  immediate  posses- 
sion; tliat  they  have  demanded  possession, 
and  that  the  same  has  been  refused.  It  is 
necessary,  in  addition  to  this,  to  show  that 
ultimate  loss  will  happen  to  the  beneficiaries 
under  the  mortgage  by  permitting  the^prop- 
erty  to  remain  in  the  liands  of  its  owners 
until  final  decree  and  sale,  if  such  decree 
and  sale  be  made.     Union  Trust  Co.  v.  St. 


RECEIVEE. 


983 


Attached  Property. 


Louis,  Iron  Mountain  and  Southern  R.  B. 
Co.,  4  Dillon  (U.  S.  C.  C),  114.     1877. 

26.  —  Without  deciding  whether  a  case 
may  not  arise  in  which  it  would  appoint  a 
receiver  pending  an  appeal  here,  the  court 
declines  to  do  so  upon  the  showing  made  in 
this  case.  Pacific  R.  R.  of  Missouri  v. 
Ketchum,  95  U.  S.,  1.     1877. 

27.  —  Proceedings  in  relation  to  the  ap- 
pointment and  removal  of  receivers  are 
special  proceedings  under  §  513  of  the  Code, 
and  an  order  affecting  a  substantial  right 
made  in  such  proceeding  is  a  final  order, 
within  the  meaning  of  such  section,  and  is 
appealable.  Cincinnati,  Sandusky  and  Cleve- 
land R.  R.  Go.  V.  Sloan,  31  Ohio  St. ,  1, 1876 ; 
15  Amer.  R'y  Eep:,  37Q. 

28.  —  A  court  of  equity  will  not  conduct 
the  business  of  a  corporation  through  a  re- 
ceiver unless  the  interests  of  creditors  un- 
mistakably require  it;  and  when  a  railway 
compaay,  by  collusion  with  a  creditor  who 
prays  for  the  appointment  of  a  receiver, 
allows  its  property  to  go  into  a  receiver's 
hands,  not  for  the  purpose  of  meeting  its 
obligation  to  the  petitioning  creditor,  but 
for  the  purpose  of  keeping  its  property  from 
other  creditors,  the  court  which  appointed 
the  receiver  will,  upon  information  of  tlie 
facts,  discharge  him  of  its  own  motion. 
Sage  v.  Memphis  and  L.  R.  R.  Co.,  18  Fed- 
eral Reporter,  571.     1883. 

29.  —  The  office  of  receiver  should  not  be 
conferred  upon  a  party  to  the  cause.  Young 
V.  Rollins,  85  N.  C,  485.     1881. 

'  30.'  —  Where  a  receiver  has  been  ap- 
pointed by  the  courts  of  another  state,  the 
courts  of  Pennsylvania,  on  the  ground  of 
the  comity  existing  between  the  states,  will 
recognize  his  appointment,  provided  his 
claims  thereunder  do  not  come  into  conflict 
with  the  rights  of  citizens  of  Pennsylvania. 
Baghy  v.  Atlantic,  Mississippi  and  Ohio  R. 
R.  Co.,  86  Pa.  St.,  291.     1878. 

31.  —  Where  a  receiver  of  a  corporation 
has  been  properly  appointed  in  another  state, 
a  creditor  wlio  resides  in  that  state  and  is 
bound  by  the  decree  of  its  court  appointing 
the  receiver,  cannot,  in  an  attachment  exe- 
cution, recover  assets  of  the  corporation  in 
Pennsylvania,  which  the  receiver  claims.  lb. 

82.  —  The  record  of  the  appointment  of  a 
receiver  is  conclusive  evidence  of  such  ap- 


pointment until  it  is  set  aside.  Vermont  and 
Canada  R.  R.  Co.  v.  Vt.  Central  R.  iJ.  C0.4 
46  Vt.,  793.  1873.  See,  also,  Allen  v.  Central 
R.  R.  Co.  of  la.,  43  la.,  683.     1876. 

83.  —  Where  an  order  appointing  a  re- 
ceiver is  rescinded  "  without  prejudice  to 
any  party  or  claimant,"  and  a  possessory 
warrant  has  been  sued  out  against  the  re- 
ceiver, he  must  respect  the  same.  Should 
he  deliver  the  property  to  the  company  from 
which  he  received  it,  he  does  so  at  his  own 
risk.  Peacock  v.  Pittsburgh  Car  Worlcs,  53 
Ga.,  417,  1874;  7  Amer.  E'y  Rep.,  147. 

34.  —  Where  the  appointment  of  a  re- 
ceiver has  been  properly  vacated  by  the 
order  of  a  judge  at  chambers,  the  validity 
of  such  order  does  not  depend  on  the  mere 
discretion  of  the  court  or  judge  making  th© 
appointment.  And  where  the  court,  with- 
out any  new  showing  or  change  of  circum- 
stances calling  for  judicial  action,  directs 
the  order  to  be  set  aside  as  a  nullity,  it  as- 
sumes authority  not  warranted  by  law. 
Cincinnati,  Sandusky  and  Cleveland  R.  R. 
Co.  V.  Sloan,  31  Ohio  St.,  1,  1876;  15  Amer. 
R'y  Rep.,  376. 

35.  Attached  property.  Where  attach- 
ments have  been  levied  on  the  property  of 
a  foreign  corporation  in  this  state,  and  after- 
wards a  receiver  is  appointed  for  the  corpo- 
ration in  its  own  state,  before  he  can  plead  to 
or  defend  the  attachment  suits,  he  must  ap- 
ply to  the  courts  where  they  are  pending  and 
be  made  a  party.  South  Carolina  R.  R.  Co. 
V.  People's  Savings  Institution,  64  Ga.,  18. 
1879. 

36.  —  Where,  after  the  levy  of  attach- 
ments on  the  property  of  a  foreign  corpora- 
tion in  this  state,  a  receiver  is  appointed  in 
its  own  state,  and  takes  possession  of  allthe 
property,  including  Ihat  levied  on,  subject 
to  the  disposition  of  the  attachments,  it  is 
not  a  proper  mode  of  disposing  of  them  for 
the  receiver  to  petition  the  court  where  they 
ai-e  pending  to  order  the  property  levied  on 
to  be  turned  over  to  him.     lb. 

37.  —  The  mere  pendency  of  a  bill  to  fore- 
close a  mortgage  on  a  railroad,  and  for  the 
appointment  of  a  receiver,  in  the  United 
States  circuit  court  of  South  Carolina,  could 
not  affect  the  operation  of  the  attachment 
laws  of  Georgia,  althougli  some  of  the 
plaintiffs  in  attachment  were  parties  defend- 
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ants  before  any  levy  vraa  made,  and  the 
others  were  made  so  afterwards,  the'  bill  not 
being  a  general  creditors'  bill,  but  a  bill  to 
foreclose  a  mortgage,  and  no  receiver  having 
been  appointed  prior  to  the  levies.    lb. 

88.  Attorneys'  fees.  Where  attorneys 
prosecute  a  suit  for  a  receiver  ho  may  pay 
them  for  their  services  but  of  the  funds  real- 
ized. But  the  attorneys  cannot  intervene  in 
other  proceedings  and  there  claim  a  lien  for 
their  compensation.  .  State  v.  Edgefield  and 
Ky.R.  R.  Co.,  4  Baxter  iTenn.),«3.     1874. 

89.  —  An  order  appointing  a  receiver  of  a 
railroad  company  directed  him,  among  other 
things,  to  pay  debts  owing  to  the  laborers 
and  employes  "of  the  company  for  labor 
and  services  act,ually  done  in  connection 
■with  the  company's  railways."  Held,  that 
it  included  a  claim  of  counsel  for  profes- 
sional services  rendered  by  him  on  employ- 
ment of  the  company  in  litigation  relating 
to  the  railway,  its  interests  and  business. 
Qumey  v.  Atlantic  and  Oreat  Western  R'y 
Co.,  68  N.  Y.,  358,  1874;  9  Amer.  R'y  Rep., 
530. 

40.  —  A  decree  appointing  a  receiver  for 
a  railroad  and  giving  pi-iority  to  claims  for 
"  labor  in  operation  of  the  road  "  will  be  held 
to  include  proper  compensation  for  counsel 
to  the  receiver  for  services  necessary  to  the 
successful  management  of  the  road.  Bay- 
Hsa  V.  Lafayette,  Muncie  and  Bloomington 
R'y  Co.,  9  Bissell  (U.  S.  C.  C),  90.    1879. 

41.  Bankruptcy  proceedings.  A  receiver 
in  possession  of  mortgaged  premises  under 
order  of  a  state  court  of  chancery,  in  pro- 
ceedings for  foreclosure  prior  to  commence- 
ment of  pioceedings  in  banlsruptcy,  cannot 
be  dispossessed  by  order  of  the  district  court 
in  the  bankruptcy  proceedings.  DaDia  v. 
Railroad  Co.,  1  Woods  (U.  S.  C.  C),  661. 
1873. 

42.  Bills  and  notes.  After  order  passed 
constituting  the  officers  of  a  railway  com- 
pany, in  effect,  receivers  of  the  road,  the 
company  continued  to  conduct  its  business 
as  before,  officers  were  annually  elected,  and 
no  separate  books  were  opened  by  them  as 
receivers.  During  this  time  a  note  was  given 
by  the  company  in  its  corporate  name, 
gigged  by  the  president  and  treasurer  as  such, 
insettlement  of  an  account  for  running  ex- 
penses.   Held,  that  tlie  existence  of  tlie  cor- 


poration was  not  intei-fered  with,  or  its 
officers  displaced,  and  that  the  note  so  given 
was  not  made  or  received  with  reference  to 
the  receiver's  fund.  Qibbes  v.  Greenville  and 
ColuvMaR.  R.  Co.,  17  So.  Car.,  396;  12 
Amer.  &  Eng.  R.  K.'  Cases,  435.     1831. 

48.  Bonds  piirclinsed  by  receiver.  A  ref- 
eree reported  $341,000  of  defendant's  past- 
due  bonds,  secured  by  the  lien  of  a  first 
mortgage,  as  still  outstanding,  to  which  find- 
ing no  exceptions  were  taken,  and  the  report 
was  approved  ■  by  the  circuit  court.  After 
the  appointment  of  the  receivers,  fifty-four 
of  these  first  mortgage  bonds  were  purchased 
by  the  receivers, —  spme  before  the  report  of 
the  referee,  and  some  afterwards,  but  all 
before  the  approval  of  the  report, — and  en- 
tered upon  the  boobs  of  the  company  as  in- 
vestments, and  not  as  paid,  and  for  several 
years  reported  to  the  company  as  still 
outstanding,  and  they  were  then  re-issued 
for  value.  Held,  that  these  fifly-four  bonds 
had  not  been  paid,  and  in  the  hands  of  their 
purchasers  were  secured  by  the  lien  of  the 
first  mortgage.  Oibbe*  v.  Chreenville  and 
Columbia  R.  R.  Co.,  15  So.  Car.,  304,  1880; 
Same  v.  Same,  ib.,  518,  1880. 

44.  Certil!c;itC9.  A  certificate  of  indebt- 
edness issued  by  a  receiver,  under  an  order 
of  the  court  appointing  him,  to  pay  debts 
and  expenses  incurred  by  his  predecessor,  not 
on  account  of  any  indebtedness  made  by 
the  former  receiver  or  for  which  the  re- 
ceiver issuing  it  received  any  benefit  from 
the  payee,  or  any  one  else,  is  not  entitled  to 
be  paid  out  of  any  funds  in  the  hands  of 
the  receiver,  either  at  the  suit  of  the  payee 
or  holder  for  value.  Turner  v.  Peoria  and 
Springfield  R  R.  Co.,  95  111.,  184,  1880;  1 
Amer.  &  Eng.  R.  R.  Cases,  848. 

46.  —  Certificates  of  indebtedness  issued 
by  a  receiver  under  an  order  of  a  court  are 
wanting  in  nearly  every  essential  quality  of 
negotiable  commercial  piiper,  as  they  are  not 
payable  unconditionally  out  of  any  fund. 
Whether  they  are  payable  in  full,  or  only 
pro  raia,  depends  on  the  fact  of  the  suf- 
fieiency  of  the  fund  under  the  control  of 
the  court.  There  is  no  personal  liability  on 
any  one  for  their  payment.  Only  the  fund 
which  the  court  controls  is  bound,  and  that 
only  when  it  is  equitable  to  charge  it  with 
the  payment  of  the  money  evidenced  thereby. 
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Their  payment  can  only  be  doerc^d  by  ap- 
plication to  the  court  having  control  of  the 
trust  property  for  an  order  upon  its  acting 
officer,    lb. 

46.  —  Except  under  extraordinary  cir- 
cumstances, the  power  of  the  court  ought 
never  to  be  exercised  in  enabling  the  trust- 
ees, where  the  railroad  is  unfinished,  to  bor- 
row money  by  means  of  receiver's  certif- 
icates which  create  a  paramount  lien  upon 
the  property,  in  order  to  complete  the  work. 
Shaw  V.  Railroad  Co.,  103  U.  S.,  605,  1879; 
Stanton  v.  Alabama  ami  Chattanooga  R.  B. 
Co.,  3  Woods  (U.S.  C  C),  503,  1875. 

47.  —  A  court  of  equity  may  authorize  the 
receiver  of  a  railroad  to  issue  certificates  of 
indebtedness  and  malse  them  a  first  lien  upon 
the  road,  for  the  purposs  of  raising  funds  to 
make  necessary  repairs  and  improvements, 
but  it  is  a  iDower  to  be  sparingly  exercised ; 
and  when  the  road  cannot  be  kept  running 
without  its  exercise,  except  to  a  very  limited 
extent,  the  sound  practice  is  to  discharge  the 
receiver  or  st^op  running  the  i^ad  and  speed 
the  foreclosure.  Credit  Co.  v.  Arkansas 
Central  R.  R.  Co.,  15  Federal  Reporter,  46. 
1833. 

48.  —  It  is  not  a  judicial  duty  to  build 
railroads,  and  the  assent  of  all  the  parties 
interested  in  the  property  cannot  make  it 
one ;  and  there  is  no  difference  in  principle 
between  a  court  building  a  railroad  by  the 
issue  of  receivers'  certificates  and  making 
extensive  and  general  repairs  and  better- 
ments, approximating  the  original  cost  of 
construction  by  like  means.     7b. 

49.  —  An  order  of  court  appointing  a  re- 
ceiver of  a  railway  company  provided  that 
he  should  "do  and  perform  all  the  acts  and 
things  necessary  to  be  done  and  performed 
to  construct  and  complete  said  line  of  rail- 
road," and  that  he  should  be  authorized  to 
borrow  such  sums  of  money  as-  were  neces- 
sary for  the  further  consLruction,  equipment 
and  final  completion  of  the  road,  and  to  issue 
his  debentures  or  certificates  therefor,  and 
that  such  oei'tificates,  "  whether  for  mouej- 
boyi'owed,  material  furnished,  labor  per- 
formed, or  on  account  of  contracts  made  by 
him  on  account  of  the  construction  of  the 
road,"  should  be  treated  as  receiver's  indebt- 
edness, and  constitute  a  first  lien  on  the  road. 
neld,  that  the  receiver  was  not  authorized  to 


issue  certificates  in  payment  of  material 
until  it  had  been  furnished,  and  having  is- 
sued his  certificates  for  material  contracted 
to  be  delivei'ed,  but  which  in  fact  never  was, 
such  certificates  weie  void.  Bank  of  Mon- 
treal V.  C.  C.  and  W.  B.  R.  Co.,  48  la.,  518. 
1878; 

60.  —  Such  certificates  reciting  upon  their 
face  that  they  were  issued  under  the  order 
of  court,  the  holder  was  chargeable  with 
notice  of  the  order,  and  in  taking  them  was 
bound  to  inquire  whether  the  jreceiVer  had 
power  to  issue  them  in  payment  for  material 
to  be  delivered  at  a  future  time.    lb. 

61.  —  An  application  by  receivers  of  an  in- 
solvent railroad  to  issue  certificates  of  in- 
debtedness to  cover  certain  expenses,  and  an 
order  of  the  court  thereon  accordingly,  does 
not  bind  the  receivers  or  the  trust  fund  to 
pay  particular  items  of  such  expens3s,  the 
propriety  of  which  was  not  before  the  court. 
Coe  V.  New  Jersey  Midland  R'y  Co.,  37  N.  J. 
Eq.,  37.     1876. 

62.  —  The  court  should  not  authorize  the 
issue  of  receivers'  certificates  of  indebted- 
ness, unless  a  detailed  statement  is  first  made 
out  specifying  the  items  of  the  sum  needed 
and  the  purposes  to  which  it  is  to  be  applied, 
supported  by  clear  proof  of  the  correctness 
thereof,  and  of  the  necessity  for  raising 
the  money,  and  after  projier  notice  to,  and 
hearing  of,  the  parties  interested.  Meyer  v. 
Johnston,  53  Ala.,  237,  1875;  9  Amer.  R'y 
Rep.,  451. 

53.  —  negotiability.  Obligations  in  nego- 
tiable form  issued  by  a  receiver  held  valid. 
Langdon  v.  Vermont  and  Canada  R.  R.  Co.,  , 
53  Vt.,  338,  1880;  4  Amer.  &  Eng.  R.  Rr- 
Cases,  33;  Humphreys  v.  Allen,  101  111.,  490, 
1883;  4  Amer.  &  Eng.  R.  R.  Cases,  14;  Stan- 
ton V.  Ala.  and  Chattanooga  R.  R.  Co.,  3 
Woods  (U.  S.  C.  C),  506,  1875. 

Si.  —  Where  a  court  oi'ders  a  receiver  to 
issue  certificates  of  indebtedness  for  a 
specific  purpose,  to  bo  made  payable  to  the 
persons  to  whom  delivered  or  order,  and  one 
is  issued  to  A. 'B.  or  bearer,  which  is  nego- 
tiated by  mere  delivery,  the  holder  will  take 
the  same  subject  to  all  equitable  defenses 
against  the  payee,  and  the  printed  order  of 
the  court  on  its  back  is  notice  to  him  that  it 
was  made  payable  to  bearer  contrary  to  the 
order  of  the  court  authorizing  the  issue. 
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Turner  v,  Peoria  and  Springfield  B.  B.  Co., 
95  111.,  184,  1880;  1  Amer.  &  Eng.  R.  R. 
Cases,  348. 

55.  —  A  court  of  chancery  has  power, 
after  proper  notice  to  and  hearing  of  in- 
terested parties,  to  authorize  the  issue  even 
of  negotiable  certificates  of  indebtedness 
creating  a  first  lien,  displacing  other  liens  to 
that  extent,  on  the  property  of  a  railroad 
which  it  is  operating  througli  its  roceiver, 
whenever  it  is  necessary  to  raise  money  for 
the  economical  management  and  conserva- 
tion of  the  property.  Meyer  v.  Johnston,  53 
Ala.,  837,  1875;  9  Amer.  R'y  Rep.,  454. 

56.  —  Where  a  receiver  of  a  railroad  was, 
by  order  of  court,  authorized  to  issue  re- 
ceivers' certificates  to  a  certain  amount, 
the  proceeds  to  be  used  in  operating  the 
road,  and  to  be  paid  out  of  the  receipts 
of  the  road,  an  issue  of  certificates  in 
excess  of  the  amount  ordered  was  be- 
yond the  power  of  the  receiver,  and,  as  to 
such  excess,  the  certificates  were  void  even 
in  the  hands  of  an  innocent  holder,  and  con- 
stituted no  claim  upon  the  money  in  the 
hands  of  the  i-pceiver.  'Newbold  v.  Peoria 
and  Springfield  B.  B.  Co.,  5  Brad  well  (111.), 
367.     1879. 

57.  —  Receivers'  certificates  are  not  ordi- 
narily negotiable.  Where  a  receiver,  acting 
under  a  special  order  of  the  court,  issued  a 
certificate  and  placed  it  in  the  hands  of  the 
payee  named  therein  for  negotiation  and 
sale,  and  the  same  subsequently  came  into 
the  hands  of  the  petitioner,  who  purchased 
it  of  a  third  party  for  forty  per  cent,  of  its 
par  value,  and  with  notice  of  the  order 
under  which  it  was  issued,  held,  that  he  took 
it  subject  to  all  equities  between  the  receiver 
and  the  payee,  and  that,  as  it  appeared  that 
the  latter  had  never  accounted  to  the  re- 
ceiver for  the  cerlifioate  or  its  proceeds,  the 
petitioner  was  not  entitled  to  payment. 
The  negotiation  and  sale  of  certificates  is  a 
trust  personal  to  the  receiver ;  he  cannot  del- 
egate it  to  another  and  relieve  liiraself  from 
responsibility.  Union  Trust  Co.  v.  Chicago 
and  Lake  Huron  B.  B.  Co.,  7  Federal  Re- 
porter, 518.     18S1. 

58.  —  n  s  11  !•  y .  The  chancellor  lias  no 
power  to  disregard  the  laws  against  usuiy 
by  authorizing  a  i-eceiver  to  borrow  monev 
by  selling  intertst-bearing  receivers'  certifi- 


cates of  indebtedness  at  less  tlian  their  face 
value.  Meyer  v.  Johnston,  53  Ala.,  337, 1875 ; 
9  Amer.  R'y  Rep.,  454. 

69.  Change  of  line  of  railway.  An  order 
for  tlie  change  of  a  part  of  the  line  of  a  rail- 
way, and  the  building  of  a  bridge,  out  of  the 
earnings  of  the  road,  should  not  be  made 
upon  the  recommendation  of  the  receiver 
and  report  of  an  engineer,  but  should  be  done 
only  upon  the  report  of  the  niastei',  showing 
the  necessity  for  the  change.  Hand  v.  Bail- 
road  Co.,  10  So.  Car.,  406.     1878. 

C9.  Change  of  receiver.  A  change  of  in- 
cumbent in  the  office  of  railroad  receiver 
does  not  affect  the  status  of  claims  against 
the  property  arising  during  the  receivership. 
Gibbe.t  v.  Greenville  and  Columbia  B.  B.  Co., 
15  So.  Car.,  518.     1880. 

61.  Compensation.  In  case  the  duties  of 
a  receiver  prove  to  be  more  arduous  than  he 
or  the  court  expected,  or  in  case  he  performs 
duties  in  addition  to  tJiose  ordinarily  re- 
quired of  a  receiver,  in  either  case,  provided 
he  has  faithfully  administered  his  trust 
without  intentional  error  or  fraud,  he  is  en- 
titled to  compensation  in  addition  to  that 
fixed  by  the  order  under  which  he  was  ap- 
pointed. Farmers'  Loan  and  Trust  Co.  v. 
Central  B.  B.  of  loiva,  8  Federal  Reporter, 
60;  3  MoCrary  (U.  S.  C.  C),  318.     1881. 

62.  —  Compensation  of  receivers  of  an  in- 
solvent railroad  company  determined.  Mc- 
Arthur  v.  Montclair  B'y  Co.,  27  N.  J.  Eq,,  77. 
1876. 

63.  —  Under  the  act  of  1869-70,  ch.  8  (T. 
&  S.'s  Statutes,  1^  1124),  providing  for  the  ap- 
pointment of  the  president  of  a  delinquent 
railroad  company  as  its  receiver,—  his  salary 
as  president  to  be  his  compensation  as  re- 
ceiver,— such  compensation'  was  a  part  of 
the  expense  of  opeiating  tiie  road,  and  should 
have  been  allowed  and  retained  in  the 
monthly  reports  of  the  receiver  to  the  comp- 
troller, required  by  the  act.  If  the  receiver 
neglected  to  retain  his  salary,  paying  it  into 
the  treasury,  then  tlie  state  became  his  debtor 
for  that  amount,  but  the  governor  had  no 
authority  to  order  the  comptroller  to  issue 
his  warrant  therefor.  Relief  could  be  af- 
forded only  by  a  legislative  proceeding. 
Mahry  v.  Drown,  13  Heiskell  (Tenn.),  597. 
1873. 

61.  —A.  >va8  appointed  a  receiver  of  a 
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railroad:  first,  under  a  suit  instituted  by 
the  stockholders;  and  second,  under  a  suit 
brought  by  .the  bondholders  of  a  railroad 
company  in  a  state  court.  The  bondholders' 
suit  was  subsequently  removed  to  the  fed- 
eral court,  where  certain  questions  con- 
nected with  the  compensation  ,of  the  re- 
ceiver were  referred  to  a  special  master, 
who  found  a  balance  due  from  the  receiver, 
which  he  was  ordered  to  pay.  Upon  appeal 
this  order  was  affirmed  by  the  United  States 
supreme  court.  Thereupon  the  stockhold- 
ers' suit,  which  had  been  stricken  from  the 
docket  of 'the  state  court,  was  I'einstated,  and 
the  question  of  the  compensation  of  the  re- 
ceiver referred  to  a  master  by  the  state 
court,  who  found  a  large  amount  due  to  the 
receiver  for  compensation  and  necessary  ex- 
penditures. The  bondholders  took  no  part, 
however,  in  these  proceedings  in  the  state 
court.  Held,  under  the  circumstances  of 
this  case,  that,  where  the  receiver  had  paid 
into  the  federal  court  the  amount  decreed  as 
due  from  him  in  the  bondholders'  suit,  he 
could  not,  upon  petition  to  the  federal  court, 
have  such  amount  appropriated  in  part  pay- 
ment of  what  had  been  found  due  to  him  in 
the  stockholders'  suit  by  the  state  court. 
Hinckley,  Receiver,  In  re,  3  Federal  Reporter, 
556.    1880. 

6,5.  —  The  appointment  of  a  receiver 
having  been  determined  by  the  supreme 
court  to  be  utterly  void  for  want  of  juris- 
diction, it  was  lawful  and  proper  for  the 
court  which  made  the  appointment  to 
order  the  property  of  which  the  defendants 
had  thus  been  unlawfully  deprived  to  be  re- 
stored to  them,  that  they  might  be  placed  as 
nearly  in  statu  quo  as  the  nature  of  things 
would  permit ;  and  it  was  competent  for  the 
court  to  enforce  such  order  by  proceedings 
as  for  contempt.  People  ex  rel.  v.  Jones,  33 
Mich.,  303.     1876. 

66.  — One  whose  appointment  .as  a  re- 
ceiver has  been  thus  finally  determined  by 
the  court  of  last  resort  to  be  void  for  want  of 
jurisdiction,  is  not  entitled,  when  ordered  to 
account  for  and  make  restoration  of  the 
property  which  thus  came  unlawfully  into 
his  hands,  to  retain  anything  for  his  serv- 
ices as  such  officer.    lb. 

67.  Connecting  lines.  Claims  on  a  rail- 
way company  for  througli  fares  and  freight. 


fqr  which  it  may  have  been  accountable,  in 
part,  to  connecting  lines,  are  nothing  more 
than  open  accounts,  which  stand  on  the 
same  footing  as  other  unsecured  debts.  Jes- 
sup  V.  Atlantic  and  Oiilf  R.  R.  Co.,  3  Woods 
(U.  S.  C.  C),  441;     1879. 

68.  —  Payments  made  by  receivers  while 
operating  a  railroad,  to  connecting  roads, 
for  freights  received  belonging  to  them, 
"  according  to  a  necessary  usagn  in  the  busi- 
ness of  connecting  railroads,"  are  properly 
allowed  to  them  as  a  credit.  Meyer  v.' 
Johnston,  64  Ala.,  605, 1879;  8  Anier.  &  Eng. 

,  R.  R.  Cases,  584;  Meyer  v.  John-iton,  53  Ala., 
237,  1875;  9  Amer.  R'y  Rep.,  454. 

69.  Construction  of  railway.  A  receiver 
was  authorized  by  a  consent  order,  without 
a  reference,  to  construct  an  extension  of  a 
railway  at  a  cost  not  to  exceed  an  amount 
stated,  to  be  paid  for  out  of  surplus  income, 
and  the  extension  to  stand  pledged  for  such 
payment.  The  extension  was  built  at  a 
greater  cost  and  then  sold  as  a  part  of  the 
entire  road.    Held)  that  the  receiver  acted 

,  only  as  agent  o^  the  consenting  bondholders, 
but  that  the  extension  was  covered  by  a  lien, 
superior  to  existing  liens,  in  favor  of  those 
who  furnished  the  money  to  build  it,  and 
that  they  were  entitled  to  such  ratable  pro- 
portion of  the  proceeds  of  sale  as  the  value 
of  the  extension  bore  to  the  value  of  the 
entire  i-oad,  considered  only  in  reference  to 
the  purchase  money  of  the  whole.  Sand  v. 
Savannah  and  Charleston  R.  R.  Co.,  17  So. 
Car.,  319.     1881. 

70.  —  The  court  may  authorize  a  receiver 
to  take  a  lease  of  another  railroad  or  build 
another  line  where  it  is  manifestly  for  the 
interest  of  the  creditors  and  the  company. 
And  so,  on  like  conditions,  the  court  may 
authorize  its  receiver  to  contribute,  out  of 
the  accrued  revenues  in  his  hands,  to  the 
building  of  another  railroad.  Oibert  v. 
Washington,  Va.  Midland,  etc.,  R.  R.  Co., 
33  Grattan  (Va.),  586,  1880;  1  Amer.  &  Eng. 
R.  R.  Cases,  473.  But  this  should  only  be 
done  in  a  case  of  great  necessity.  Kennedy 
V.  St.  Paul  and  Pacific  R.  R.  Co.,  5  Dillon 
(U.  S.  C.  C),  519.    1878. 

71.  Contempt.  In  proceedings  for  a  con- 
tempt, the  court  can  proceed  in  a  summary 
manner,  and  the  accused  is  not,  of  right,  en- 
titled to  a  trial  by  jury.     Kinj  v.  Ohio  and 
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Mississippi  R.  B.  Co.,  7  Bissell  (Q.  S.  C.  C), 
529.    1877. 

72.  Contrncts.  All  contracts  made  by  the 
receiver  of  a  railroad  corporation  are  sub- 
ject to  the  control  of  the  chancellor,  and  he 
may  modify  them,  or  disregard  them  en- 
tirely, as  to  him  may  seem  best.  Lehigh  Coal 
and  Navigation  Co.  v.  Central  B.  B.  Co.  of 
New  Jersey,  35  N.  J.  Eq.,  436,  1833;  «  Amer, 
&  Eng.  R.  R.  Cases,  479. 

73.  —  The  receiver  of  a  railroad  corpora- 
tion h^as  no  power,  without  the  authority  of 
the  chancellor,  to  make  a  contract  which 
will  bind  the  trust.    lb. 

74.  —  free  pass  far  ilfo.  A  receiver  can- 
not make  a  valid  contract  to  give  a  free  pass 
for  life  over  a  railway.  Mj.rtin  v.  N.  Y., 
Susquehanna  and  Western  B.  B.  Co.,  86  N. 
J.  Eq.,  109.     1883. 

75.  —  rijlit  of  way.  By  virtue  of  an 
agreement  with  the  owner  of  certain  lands, 
a  railway  company,  before  paying  the  sum 
stipulated,  entered  upon  the  land,  built  its 
road  thereon,  and  included  it  in  a  genei-al 
mortgage  of  their  lands,  etc.  After  its  in- 
solvency, and  the  appointment  of  a  receiver, 
the  owner  applied  for  the  payment  of  the 
amount.  It  appeai'ing  that  the  sum  agreed 
upon  wa-<  grossly  exorbitant,  the  court  re- 
fused to  order  its  payment,  but  directed  that 
the  compensation  justly  due  the  owner  be 
ascertained  and  paid.  Cos  v.  New  Jersey 
Midland  B'y  Co.,  30  N.  J.  Eq.,  21.     1878. 

78.  Costs.  Pending  an  appeal  from  a  de- 
cree of  the  circuit  court,  placing  the  railroad 
and  other  property  of  defendant  in  the 
hands  of  a  receiver,  a  stipulation  for  dis- 
missal of  the  cause,  signed  by  the  parties, 
was  filed  in  this  court,  and  the  cause  was  ac- 
cordingly dismissed,  the  order  providing 
that  neither  party  should  recover  costs  as 
against  the  other,  ^cept  that  the  costs  of 
the  appeal  should  b^  equally  divided  between 
them.  Afterward,  on  motion  of  the  receiver 
in  the  circuit  court,  that  court  made  him  an 
allowance  for  his  services,  and  ordered  that 
the  same  be  taxed  as  costs,  one-hal(  to  be 
paid  by  defendant.  On  appeal  from  this 
order,  held,  tliat  if  carried  into  effect,  it 
would  annul  the  former  decree  of  this  court 
as  to  costs.  It  was,  therefore,  reversed. 
Morse  v.  Hannibal  and  St.  Jojeph  B.  B.  Co., 
12,  Mo,,  585.    1830. 


77.  —  A  decretal  order  of  the  chancellor 
ascertaining  and  declaring  the  compensation 
of  a  receiver  appointed  in  the  cause,  and  his 
solicitor,  and  directing  its  taxation  as  costs 
against  the  complainant  in  the  suit, —  the 
equities  of  the  case  not  having  been  ssttled,— 
is  not  such  a  final  decree  as  will  support  an 
appeal.  State  v.  Ala.  and  Chattanooga  B. 
B.  Co.,  54  Ala.,  139.     1875. 

78.  —  Counsel  fees  and  costs  should  bo 
adjusted  on  circuit.  The  costs  and  fees  of 
;all  the  attoi^ieys,  properly  chargeable ,  fpr 
successful  services,  should  be  paid  out  of  the 
common  fund.  Hand  v.  Savannah  and 
Charleston  B.  B.  Co.,  17  So.  Car.,  219.    1891. 

79.  Dobts  and  liabilities.  While  a  rail- 
way receiver  may  be  protected  from  an  ac- 
tion at  law,  in  respect  to  the  property  in  the 
possession  of  the  court,  or  in  his  hands  as  it8 
receiver,  or  from  the  consequences  of  an  ac- 
cident occurring  in  its  management,  as  to 
other  property  the  management  of  which  he 
has  assumed  under  contract  and  over  which 
the  court  has  no  control,  he  is  responsible  in- 
dividually for  its  control  and  proper  man- 
agement. Kain  v.  Smith,  80  N.  Y.,  458, 
1880;  3  Amer.  &  Eng.  R.  R.  Cases,  545. 

83.  —  Receivers  of  a  railroad  company 
are  vested  with  its  absolute  control,  and  are 
liable  in  their  representative  capacity  for  in- 
juries resulting  from  operating  the  road,  to 
the  same  extent  that  the  company  itself 
would  be  liable.  Ohio  and  Mississippi  B.  B. 
Co.  V.  Anderson,  10  Bradwell  (111.),  813.  1883. 

81.  —  The  court  may  authorize  a  receiver 
to  contract  indebtedness  which  shall  take 
precedence  to  the  mortgage  debt.  Milten- 
berger  v.  Logansport  B'y  Co.,  13  Amer.  & 
Eng.  R.  R.  Cases,  461;  103  U.  S.,  383.     1883. 

82.  — •  Unless  specially  authorized  by  the 
court  to  contract  debts  on  the  faith  of  the 
property,  a  receiver  is  restricted  to  the  in- 
come and  profits  of  the  road.  Hand  v.  Sa- 
vannah and  Charleston  B.  B.  Co.,  17  So. 
Car..  219,  1831 ;  18  Amer.  &  Eng.  R,  R.  Cases 
(So.  Car.).  495,  1881. 

83.  —  The  purchaser  of  the  Central  R.  R., 
of  Iowa  held  liable  for  the  debts  of  the  re- 
ceiver under  the  decree  confirming  the  sale. 
Sloan  V.  Central  Iowa  B'y  Co.,  11  Amor.  & 
Eng.  R..R.  Cases  (la.),  145.  1888.  See,  also, 
Klein  v.  Jewett,  Beceiver,  38  N.  J.  Eq.,  474 
1870. 
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84.  —  negligence.  A  receiver  operating 
a  railroad  under  the  order  of  a"  court  of 
equity,  Btands,  in  respect  to  duty  and  lia- 
bility, just  where  the  corporation  would, 
were  it  operating  the  road,  and  the  question, 
whether  or  not  the  receiver  is  liable  for  neg- 
ligence, must  be  tested  by  the  same  I'ules 
that  would  be  applied  if  the  corporation  was 
the  actual  party  defendant  before  the  court. 
Klein  v^  Jewett,  Receiver,  26  N.  J.  Eq.,  474. 
1875. 

85.  —  personal  injury.  A  railway  re- 
ceiver is  liable,  in  his  official  capacity,  for 
injuries  inflicted  by  himself  or  his  employes 
engaged  in  operating  the  road.  Rogers  v. 
Mobile  and  Ohio  R.  R.  Co.,  13  Amer.  &  Eng. 
R.  R.  Cases  (Tenn.),  443.     1883. 

86.  —  Passengers  over  a  railway  and  an 
employe  of  the  company,  when  entitled  to 
damages  for  injuries  received  wliile  the  line 
is  operated  by  a  receiver,  should  be-  paid  out 
of  the  fund  in  court  realized  from  the  earn- 
ings of  the  roEd  during  the  receivership,  in 
preference  to  mortgage  or  other  debts  exist- 
ing at  the  time  of  action  brought.  Oibbes  v. 
Oreenville  and  Columbia  R.  R.  Co.,  15  So. 
Car.,  518.    1880. 

87.  Decree  —  consent.  A  consent  decree 
construed ;  and  where  a  receiver  was  by  such 
decree,  and  agreement  of  the  parties,  con- 
tinued in  possession  of  the  property,  it  was 
held  that  he  became  simply  a  managing 
agent'  for  the  parties,  and  ceased  to  be  re- 
ceiver in  any  legal  sense  of  the  term.  Ver- 
mont and  Canada  R.  R.  Cc.  v.  Vt.  Central 
R.  R.  Co.,  50  Vt.,  500,  1877;  14  Amer.  R'y 
Rep.,  497. 

88.  —  marshaling  assets.  When  a  bill  is 
filed  to  marshal  the  assets  of  an  insolvent 
railroad  company,  and  a  receiver  is  ap- 
pointed, and  the  claims  against  the  company 
are  numerous,  complicated  and  conflicting, 
and  they  are  referred  to  a  master,  who  re- 
ports upon  their  justness,  amount  and  pri- 
ority, and  on  consideration  of  his  'report 
each  case  is  separately  considered,  a  judg- 
ment of  the  court  is  had  upon  it  fixing  its 
amount,  priority  and  statiis,  in  reference  to 
the  other  claims  before  the  court,  and  this 
being  done  a  decree  is  taken  by  consent  of 
all  parties,  fixing  their  priorities  and  liens, 
and  for  the  sale  of  the  road,  and  that  the 
proceeds  shall  be  brought  in  for  distribution 


according  to  the  priorities  of  the  several 
judgments,  held,  that  it  is  too  late,  on  the 
incoming  of  the  proceeds,  for  one  of  the 
claimants,  whose  claim  has  been  passed 
upon,  to  set  up  new  equities,  unless  in  case 
of  fraud,  mistake  or  newly-discovered  testi- 
mony. Hazlehurxt  v.  Brunswick  and  Albany 
R.  R.  Co.,  53  Ga.,  248.     1874. 

89.  Discharge.  No  action  can  be  main- 
tained against  the  receiver  of  a  railroad 
after  such  officer  has  been  dischai'ged  aud 
the  property  transferred  to  a  purchaser 
under  an  order  of  the  court  in  foreclosure 
proceedings.  Farmers'  Loan  and  Trust  Co. 
V.  Central  R.  R.  Co.  of  Iowa,  7  Federal  Re- 
porter, 537;  2  McCrary  (IT.  S.  C.  C),  181. 
1880. 

90.  —  Such  purchaser,  however,  takes  the 
property  subject- to  all  claims  against  the  re- 
ceiver when  the  court  has  reserved  its  juris- 
diction, upon  final  decree,  to  enforce  as 
liens  upon  the  property  all  liabilities  incurred 
by  such  receiver.     lb. 

91.  —  The  plaintiff  brought  this  action  in 
March,  1880,  against  the  defendant  as  re- 
ceiver of  the  Erie  R'y  Co.,  to  recover  for 
services  rendered  to  him  from  December  1, 
1875,  to  January  31,  1877.  More  than  sixty 
days  prior  to  the  commencement  of  this  ac- 
tion all  the  property  and  franchises  of  the 
old  company  had  been  sold,  and  the  pur- 
chasers had,  pursuant  to  ch.  430  of  1874, 
formed  a  new  corporation,  and  the  de- 
fendant had  been  discharged  from  his  re- 
ceivership. By  these  facts  the  plaintiff  was, 
under  §  3  of  oh.  446  of  1876,  prevented  from 
maintaining  the  action  against  the  receiver, 
but  the  new  company  was  thereby  subjected 
to  the  same  liability  as  had  formerly  existed 
against  him.  Held,  that  it  was  proper  to  al- 
low the  plaintiff  to  amend  the  summons  aud 
complaint  by  striking  out  the  name  of  the 
defendant  and  eubstituting  that  of  the 
new  corporation,  although  issues  had  been 
joined  in  the  action  and  sent  to  a  ref- 
eree for  trial,  but  that,  as  the  reference  had 
been  ordered  by  consent,  that  order  should 
be  vacated.  Abbott  v.  Jewett,  Receiver,  35 
Hun(N.,Y.),  603.     1881. 

92.  —  An  order  discharging  a  receiver 
is  not  an  appealable  order.  Colgate  v. 
Michigan  Lake  Shore  R.  R.  Co.,  28  Mich., 
288, 1873 ;  Washington  and  Point  Lookout  R. 
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JR.  Co.  V,  Southern  Md.  R.  R.  Co.,  55  Md., 
153,  1880. 

93.  Dismissal  of  complaint.  Where  a 
complaint  bas  been  dismissed  the  court  may 
direct  the  disbursement  of  funds  coming 
into  the  hands  of  a  receiver  appointed  in  the 
proceeding,  and  may  direct  the  payment  of 
claims  incurred  in  the  protection  and  preser- 
vation of  the  property  during  the  action. 
State  V.  Florida  Central  R.  R.  Co.,  Ifl  Fla., 
703.    1878. 

94.  Discretion  of  the  court.  An  order  of 
sale  may  be  stayed  by  the  order  of  the  court. 
This  is  a  matter  of  discretion.  Syracuse 
JSavinga  Bank  v,  Syracuse,  Chenango  and 
N.  Y.  R.  R.  Co.,  88  N.  Y.,  110,  1882;  9  Amer. 
&  Eng.  R.  R.  Cases,  585. 

95.  Discretion  of  receiver.  All  outlays 
of  the  receiver  of  a  railroad  intrusted  with 
its  management  and  operation,  made  in  good 
faith,  in  the  ordinary  course,  with  a  view 
to  advance  and  promote  the  business  of  the 
road  and  make  it  profitable  and  successful, 
are  fairly  within  the  line  of  the  discretion 
necessarily  allowed  him.  Cowdrey  v.  Rail- 
road Co.,  1  Woods  (U.  S.  C.  C),  831.     1870. 

98.  Earnings.  The  net  earnings  of  a  rail- 
way, in  the  hands  of  a  receiver,  must  be 
paid  upon  liens  thereon,  instead'  of  to  the 
general  creditors.  Addison  v.  Lewis,  75  Va., 
701,  1881 ;  9  Amer.  &  Eng.  R.  R.  Cases,  703. 

97.  —  The  court  in  the  exercise  of  a  sound 
discretion  may,  as  a  condition  of  appointing 
a  receiver,  impose  such  terms  toucliing  the 
application  of  tlie  income  arising  during  the 
receivership  to  the  payment  of  outstanding 
debts  for  labor,  supplies,  equipment,  or  pex-- 
manent  improvement  of  the  property,  as, 
under  the  circumstances  of  the  case,  appear 
reasonable.  Union  Trust  Co.  v.  Souther,  107 
U.  S.,  591,  1883;  11  Amer.  &  Eng.  R.  R. 
Cases,  707.  See  Same  v.  Walker,  107  U.  S., 
596.  1883.  See,  also,  Calhoun  v.  St.  Louis 
and  Southeastern  R'y  Co.,  14  Federal  Re- 
porter, 9;  9  Bissell  (U.  S.  C.  C),  330.    18S0. 

98.  —  The  net  earnings  of  a  railroad, 
while  in  the  possession  of  a  recei  ver  appointed 
by  the  court  pending  the  foreclosure  of  cer- 
tain mortgages  upon  the  property,  cannot 
be  applied  to  the  payment  of  claims  for 
damages  which  accrued  during  the  opera- 
tion of  the  road  by  the  company,  although 
such  company  was  then  in  default  for  the 


non-payment  of  interest  iipoiii  the  mortg."ige 
bonds.  Dexterville  Manufg  Co.  v.  Case,  Re- 
ceiver, 4  Federal  Reporter,  873.     1880. 

99.  —  The  earnings  of  a  railroad  in  the 
hands  of  a  receiver  are  chargeable  with  the 
value  of  goods  lost  in  transportation,  and 
with  the  damages  done  to  property  during 
his  management.  Cowdrey  v.  Galveston, 
Houston  and  Henderson  R.  R.  Co.,  93  U.  S., 
333,  1S76;  9  Amer.  R'y  Rep.,  861. 

100.  Election  of  corporate  officers.  The 
right  of  the  stockholders  of  a  railway  com- 
pany to  elect  directors  is  not  affected  by  the 
sale  of  the  property  of  the  corporation  by  a 
receiver,  under  an  order  of  court.  State  ex 
rel.  V.  Merchant,  87  Ohio  St.,  351,  1881;  9 
Amer.  &  Eng.  R.  R.  Cases,  516.  See,  also, 
Lehigh  Coal  and  Navigation  Co.  v.  Central 
R.  R.  Co.  of  New  Jersey,  S3  N.  J.  Eq.,  849, 
1883;  9  Amer.  &  Eng.  R.  R.  Cases,  513. 

101.  Elevator;  lease.  Under  a  8tip\ila- 
tion  in  a  lease  executed  by  a  railroad  com- 
pany, requiring  the  assent  of  the  superin- 
tendent of  the  railroad  to  any  assignment  or 
subletting,  where  the  railroad  passes  into 
the  hands  of  a  receiver  appointed  by  the 
court,  the  superintendent  who  acts  under 
the  dii'eotion  of  the  receiver  is  to  bo  regarded 
as  the  superintendent  of  tlie  railroad  com- 
pany for  the  purposes  of  such  a  contract. 
Kansas  City  Elevator  Co.  v.  Union  Pacific 
R'y  Co.,  8  MoCrary  (U.  S.  C.  C),  408.     1881. 

102.  Eminent  domain.  A  railway  com- 
pany which  has  never  commenced  to  acquire 
the  lands  or  construct  the  railways  author- 
ized by  its  act  is  not  an  "undertaking,'' 
within  the  meaning  of  §  4  of  the  Railway 
Companies  Act,  1887,  of  which  a  receiver  can 
be  appointed  under  that  section.  Birming- 
ham and  Litchfield  Junction  R'y  Co.,  In  re, 
8  Amer.  &  Eng.  R.  R.  Cases  (Eng.  Ch.),  616. 
1881. 

108.  —  A  receiver  was  required  to  report 
to  the  court  his  reasons  for  seeking,  by  pro- 
ceedings under  the  right  of  eminent  domain, 
to  recover  back  real  estate  taken  from  the 
corporation  under  a  mortgage.  Lehigh  Coal 
and  Navigation  Co.  v.  Central  R.  R.  Co,  of 
New  Jersey.  85  N.  J.  Eq.,  879.    1882. 

104.  —  telegraph  lines.  When  a  railroad 
is  in  the  possession  of  a  receiver  of  the 
United  States  court,  a  telegraph  company 
can  acquire  no  title  to  its  right  of  way  by 
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condemnation  proceedings  in  a  state  court. 
Western  Union  Telegraph  Co.  v.  Atlantic 
and  Paoiflo  Telegraph  Co.,  7  Bissell  (U.  S.  C. 
C),  367.     1877. 

105.  Employes' wages.  Back  pay  due  the 
employes  of  a  railway  company  at  the  time 
the  company's  property  was  placed  in  the 
hands  of  a  receiver,  by  extending  the  order 
appointing  the  receiver,  was  ordered  to  be 
paid  out  of  the  net  earnings  of  the  roads 
which  came  to  the  hands  of  the  receiver, 
and  the  bondholders  at  whose  instance  the 
receiver  was  appointed  were  postponed  until 
the  wages  of  the  employes  were  first  paid 
out  of  the  net  earnings  in  the  hands  of  the 
receiver.  Douglas' v.  Cline,  12  Bush  (Ky.), 
608,  1877 ;  18  Amer.  R'y  Rep.,  373.     > 

108.  —  The  mortgagees  accepted  their 
securities  with  knowledge  that  the  company, 
though  technically  a  private  corporation, 
was  under  obligations  to  the  state  to  ren- 
der certain  important  public  services.  The 
mortgagees  knew  that  the  railroads  v^ere  in 
a  certain  sense  public  highways,  and  that 
whoever  owned  them  or  held  them  in  pledge 
was  bound  to  see  that  they  were  at  all  times 
so  operated  as  to  subserve  the  public  con- 
venience.   16. 

107.  —  Wages  due  employes  and  past  due 
for  eight  months,  at  the  time  of  the  appoint- 
ment of  the  Receiver,  were  ordered  to  be  paid 
where  the  employes  were  retained  in  the 
service  of  the  receiver.  But  payment  of 
such  plaims  in  the  hands  of  third  parties  was 
refused.  Skiddy  v.  Atlantic,  Miss,  and  Ohio 
R.  R.  Co.,  3  Hughes  {U.  S.  C.  C),  330.  1877. 
See,  also,  Duncan  v.  Chesapeake  and  Ohio 
R.  R.  Co.,  9  Amer.  R'y  Rep.,  386  (Rich- 
mond, Va.,  Cir.  Ct.). 

108.  —  A  person  who  furnishes  the  labor 
or  services  of  others,  under  a  contract  to  do 
the  whole  business  of  a  corporation,  or  a 
particular  branch  of  it,  is  not  an  employe, 
but  a  contractor.  Lehigh  Coal  and  Naviga- 
tion Co.  V.  Central  R.  R.  Co.  of  New  Jersey, 
29  N.  J.  Eq.,  352,  1878;  18  Amer.  R'y  Rep., 
207. 

109.  Execution.  Property  in  the  hands 
of  areceiver  appointed  by  a  court  of  chancery 
is  not  liable  to  seizure  and  sale  under  execu- 
tion on  a  judgment  at  law.  Robinson  v,  O. 
and,  P.  R.  R.  Co.,  2  Pittsburgh,  257.    1861. 

110.  —  A  judgment  creditor  of  a  railway 


company,  withan  execution  in  the  hands  of 
the  sheriff,  is  entitled  to  have  a  receiver  ap- 
pointed tO'take  charge  of  the  earnings  of  the 
road  and  to  apply  the  profits  upon  his  de-' 
mand.  Peto  v.  Wetland  R'y  Co.,  9  Grant 
Ch.  (Upper  Canada),  455.     1863. 

111.  —  At  the  time  a  receiver  is  appointed 
at  the  suit  of  trust  creditors  to  take  posses- 
sion of  a  railroad  and  carry  it  on,  there  are 
a  number  of  executions  against  the  company 
in  the  hands  of  the  sheriff ;  and  there  are 
funds  derived  from  income  and  balances  due 
from  employes  in  the  hands  of  or  due  to  the 
company.  Held,  that  the  execution  credit- 
ors are  entitled  to  have  these  funds  and  bal- 
ances applied  to  the  satisfaction  of  their 
debts  in  preference  to  the  trust  creditors. 
If  these  funds  or  balances  have  been  applied 
under  the  order  of  the  court  to  other  debts, 
they  will  be  replaced  out  of  the  revenues  re- 
ceived by  the  receiver  since  his  appointment. 
Oibert  v.  Washington,  Va.  Midland,  etc., 
R.  R.  Co.,  83  Grattan  (Va.),  645,  1881;  1 
Amer.  &  Eng.  R.  R.  Cases,  513. 

112.  Expenditure^  of  receiver.  A  court 
has  the  power  to  create  claims  through  a 
receiver,  in  a  suit  for  the  foreclosure  of  a 
railroad  mortgage,  which  shall  take  preced- 
ence of  the  lien  of  the  mortgage.  It  may 
therefore  provide  that  the  receiver  shall  pay 
the  arrears  due  for  operating  expenses  for  a 
period  in  the  past  not  exceeding  ninety  days, 
and  pay  indebtedness  not  exceeding  $10,000, 
to  other  connecting  lines,  for  materials  and 
repairs,  and  for  ticket  and  freight  balances, 
a  part  of  which  had  been  incurred  more 
than  ninety  days  before  the  order  appoint- 
ing him  was  made,  and  purchase  rolling 
stock,  and  build  six  miles  of  i;oad  and  a 
bridge,  part  of -the  main  line  of  the  road, 
and  making  such~  expenditures  a  lien  prior 
to  the  lien  of  the  mortgages.  Miltenberger 
V.  Logansport  R'y  Co.,  106  U.  S.,  286;    1883. 

113.  —  A  receiver  is  not  authorized,  with- 
out the  previous  direction  of  the  court,  to 
incur  any  expenses  on  account  of  property 
in  his  hands,  beyond  what  is  absolutely  es- 
sential to  its  preservation  and  use,  as  con- 
templated by  his  appointment.  Accordingly, 
the  expenditures  of  a  receiver  to  defeat  a 
proposed  subsidy  from  a  city,  to  aid  in  the 
construction  of  a  railroad  parallel  with  the 
one  in  his  hands,  were  properly  disallowed 
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in  the  settlement  of  his  final  account,  al- 
though such  road,  if  constructed,  might 
have  diminished  the  future  earnings  of  tiie 
road  in  his  charge.  Cowdrey  v,  Oalveston, 
Houston  and  Henderson  JR.  B.  Co.,  93  U.  S., 
852.    1876. 

114.  Extinct  corporation.  When  a  cor- 
poration has  become  extinct  by  legislative 
enactment,  and  its  power  and  property 
transferred  to  a  new  corporation  substituted 
for  it,  the  courts  have  no  power,  on  an  ex 
parte  application,  to  appoint  a  receiver  of 
the  assets  of  the  defunct  corporation. 
Young  v.. Rollins,  85  N.  C,  483;  12  Amer.  & 
Eng.  R.  R.  Cases  (N.  C),  455.     1881. 

116.  Flros.  A  cause  of  action  against  a 
railroad  company  for  damages  for  the  de- 
struction of  property  along  the  line  of  its 
road,  by  flre  escaping  from  defective  loco- 
motives, is  in  no  proper  sense  to  be  consid- 
ered such  a  claim  as  to  constitute  part  of 
the  operating  expenses  of  the  road,  and  is 
wholly  unlike  claims  for  supplies,  new 
equipment,  right  of  way,  and  new  construc- 
tion, or  any  claim  falling  legitimately  under 
the  head  of  operating  expenses,  which  are 
sometimes  ordered  paid  from  the  net  earn- 
ings in  the  hands  of  a  receiver,  as  present- 
ing equities  superior  to  those  of  the  bond- 
holders. Hiles  V.  Case,  14  Federal  Reporter, 
141 ;  9  Bissell  (U.  S.  C.  C),  549.     1880. 

116.  Foreign  corporation.  Independent 
of  the  statute,  and  simply  as  a  matter  of 
courtesy,  the  courts  of  New  Jersey  may  ex- 
tend their  aid  to  a  receiver  of  a  foreign  cor- 
poration, for  the  purpose  of  enabling  him  to 
get  possession  of  property  which  should, 
in  equity,  be  applied  in  payment  of  the 
debts  of  the  corporation.  National  Trust 
Co.  V.  Miller,  83  N.  J.  Eq.,  155.     1880.' 

117.  -—  The  courts  of  New  Jersey  may 
appoint  a  receiver  of  a  foreign  corporation 
having  property  in  that  state,  as  auxiliary 
to  the  proceedings  instituted  against  it  in 
the  state  which  created  it,  and  confer  upon 
him  the  same  powers  that  they  are  authorized 
to  grant  to  the  receiver  of  a  domestic  corpo- 
ration, so  far  as  they  may  be  necessary  to  the 
recovery  and  collection  of  the  assets  of  the 
corporation.    lb. 

118.  Garnishment.  If  a  garnishee,  after 
service  of  process  upon  him,  delivers  prop- 
erty of  the  principal  debtor  to  a  receiver 


subsequently  appointed  in  another  suit  to 
take  charge  of  all  the  properly  of  the  debtor, 
he  does  so  at  his  peril,  but  will  have  the 
right  to  allege  and  show  that  such  receiver  ' 
was  entitled  to  the  possession  of  the  prop- 
erty as  against  the  plaintiff  in  garnishment. 
Crerarv.  Miltoaukee  and  St.  Paul  B'y  Co., 
85  Wis.,  67.     1874. 

119.  _  A  receiver  may  be  garnished. 
Phelan,  etc.,  v.  Oanebin,  5  Colo.,  14.   1879. 

120.  Income  bonds.  After  the  appoint- 
ment of  a  receiver  of  an  insolvent  corporar 
tion,  and  proceedings  in  foreclosure,  an 
agreement  among  the  secured  and  general 
creditors  of  the  corporation  was  entered 
into,  whereby  certain  income  bonds  were  to 
be  issued,  "  payable  in  thirty  years,  with 
interest  at  seven  per  cent.,  payable  half- 
yearly,"  and  the  interest  wa<i  to  be  paid,  if 
the  company  should  "be  able  to  pay  it  by 
its  income,  after  paying  cUvims  prior  thereto, 
within  one  year,"  and  the  annual  interest 
should  not  be  allowed  to  accumulate.  A 
committee  to  arrange  the  details  of  the 
plan  was  appointed.  Held,  that  the  com- 
mittee had  authority  to  consent  that  the 
bonds  should  be  made  payable,  at  the  option 
of  the  company,  on  or  before  the  expiration 
of  thirty  years  from  the  date  of  their  issue ; 
and  held,  also,  that  the  receiver  would  not  be 
ordered  to  pay  the  interest  on  the  bonds 
while  the  floating  debt  of  the  company  re- 
mained unpaid,  Lehigh  Coal  and  Naviga- 
tion Co.  V.  Central  B.  R.  Co.  of  New  Jersey, 
84  N.  J.  Eq.,  88.     1881. 

121.  Injunction;  cantcmpt.  Where  an 
injunction  is  granted  by  a  state  court  and 
served  on  a  railway  company,  restraining  it 
and  its  servants  from  obstructing  a  public 
avenue  in  a  city  with  its  trains,  etc.,  the 
same  will  be  binding  upon  a  receiver  of 
the  company  subsequently  appointed  by 
the  United  States  court,  anil  such  receiver, 
the  same  as  a  subsequent  purchasor,  will  be 
punishable  for  contempt  for  disobeying  the 
mandate  of  the  writ.  Saffordv.  The  People, 
83  111.,  558.     1877. 

123.  —  If  the  receivers  of  a  corporation 
disobey  an  injunction  against  the  corpora- 
tion, made  before  their  appointment,  the 
fact  that  they  have  been  removed,  at  the 
time  they  were  tried  for  a  contempt,  aflfords 
no  defense  whatever.    lb. 


EECEIVER. 


993 


Insolvent  Company  —  Interest. 


123.  Insolrent  company.  A  receiver  can- 
.not  be  appointed  ex  parte!  in  a  proceeding 
by  creditors  to  wind  up  an  insolvent  corpo- 
ration and  pending  the  decision  on  a  de- 
muiTer  whereby  the  right  to  iile  the  bill  is 
put  in  issue.  Cook  v.  Detroit  and  Milwau- 
Jeee  B.  R.  Co.,  12  Amer.  &  Eng.  E.  E. 
Cases  (Mich.),  459.    1881. 

124.  —  When  a  receiver  will  be  appointed 
ior  an  insolvent  corporation  considered. 
Pond  V.  Framingham  and  Lowell  B.  B.  Co., 
130  Mass.,  194,  1881;  9  Amer.  &  Eng.  E.  E. 
•Cases,  551 ;  Kelly  v.  Ala.  and  Cincinnati  B.  B. 
<7o.,58  Ala.,489, 1877;  SlAmer.  E'yEep.,  138. 

125.  —  The  case  ought  to  be  one  of 
urgency  to  justify  a  court  in  appointing  a 
receiver  to  manage  and  operate  the  business 
of  a  railroad  at  all;  and  officers  conducting 
«uch  a  business,  to  whom  no  fraud  or  fault 
is  imputed,  should  not  be  displaced  from  the 
ad  interim  management,  pending  litigation, 
merely  because  tile  corporation  is  insolvent. 
J^eyer  v.  Johnston,  53  Ala.,  337,  1875;  9 
Amer.  E'y  Eep.,  454. 

126.  —  The  plaintiff,  a  judgment  creditor, 
a,pplied  for  the  appointment  of  a  receiver  of 
the  defendant,  a  corporation,  which,  as  a 
defense,  alleged  that  the  judgment  was  ob- 
tained by  the  collusion  and  fraud  of  the 
president  of  the  corporation.  Upon  the 
hearing,  time  was  given  to  make  a  motion 
to  open  the  judgment  on  that  ground,  of 
which  opportunity  defendant  did  not  avail 
itself.  Held,  that  the  court  was  authorized 
to  infer,  from  its  failure  so  to  do,  that  the 
•defense  was  without  merit.  Loder  v.  New 
York,  XJtica  and  Ogdensburgh  B.  B.  Co.,  4 
Hun  (N.  Y.),  23.     1875. 

127.  —  The  plaintiff  recovered  a  judg- 
ment against  the  defendant,  upon  which  ex- 
ecution was  issued  and  returned  wholly  un- 
fiatisfled.  Upon  an  affidavit  showing  these 
facts,  and  that  the  defendant  was  insolvent, 
he  then  applied,  upon  motion,  eight  days' 
notice  of  wliich  had  been  given,  for  an 
•order  appointing  a  receiver.  The  motion 
was  granted  and  a  receiver  appointed.  Sdd, 
that  tlie  proceedings  were  irregular,  as  not 
being  autliorized  by  §  3  of  ch.  151,  Laws 
1870,  and  that  the  order  appointing  the  re- 
ceiver should  be  reversed.  '  Clinch'  v.  South 
Side  B.  B.  Co.  of  Long  Island,  1  Hun 
(N.  Y.),  636.    1874. 
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128.  Injuries  to  employes.  A  receiver 
appointed  under  §  1101  of  the  Code  is- vested 
with  the  powers  and  duties  of  the  board  of 
directors  in,  managing  the  affairs  of  the  com- 
pany, and  is  a  public  agent  of  the  state.  He 
is  responsible  for  misfeasance  in  office,  but 
not  for  non-feasance.  He  is  responsible  for 
knowingly  using  unsafe  machinery.  Erioin 
V.  Davenport,  9  Heiskell  (Tenn.),  44,  1871;  1& 
Amer.  E'y  Eep.,  374. 

129.  —  Prior  to  February  34,  1870,  the 
defendant  Smith  and  others  were  appointed 
receivers  of  the  Vermont  Central  E.  E.  Co. 
by  the  court  of  chancery  of  that  state.  On 
February  24,  1870,  the  said  receivers,  by  the 
authority  of  the  court,  and  the  Vermont  and 
Canada  B.  E.  Co.,  leased  the  road  of  the 
Ogdensburgh  and  Lake  Champlain  E.  R.  Co., 
a  New  York  corporation,  for  a  term  of  years, 
at  a  stipulated  rent,  agreeing  to  fulfil  all 
the  obligations  of  the  latter  road  either  by 
statute  or  at  common  law,  as  common  car- 
riers or  otherwise,  and  to  indemnify  it  from 
any  claim  for  any  accident  that  might  occur 
upon  the  road.  This  action  was  brought 
against  the  receiver,  Smith,  individually,  to 
recover  damages  for  injuries  sustained  by 
the  plaintiff,  who  was  employed  on  the 
Ogdensburgh  and  Lake  Champlain  Eailroad, 
in  consequence  of  being  supplied  with  in- 
adequate tools  and  machinery.  No  personal 
negligence  of  Smith  was  alleged.  Held,  that 
the  action,  if  njaintainable,  could  be  properly 
brought  against  one  receiver  alone,  and  that 
the  receiver  acted  officially  and  as  an  agent 
of  the  Vermont  Company  in  making  the 
lease,  and  that  he  was  not  personally  liable 
for  the  negligence  of  his  employes.  Kain  v. 
Smith,  11  Hun  (N.  Y.),  552.     1877. 

130.  Interest.  A  receiver  appointed  by  a 
state  court  in  a  suit  which,  under  the  act  bf 
March  3,  1875,  was  subsequently  removed  to 
the  circuit  court  of  the  United  States,  re- 
ported to  the  latter,  stating  the  amouiit  of 
the  fund  in  his  hands,  and  asking  for  an 
order  to  pay  therefrom  certain  liabilities. 
Held,  that  the  circuit  court  ha!d  authority  to 
require  him  to  account  for  the  fund,  and  that 
he  is  chargeable  with  interest  on  so  mucli 
thereof  as  he,  on  receiving,  deposited  in  a 
bank  to  his  credit  as  reeeiver,  and  then  with-" 
'drew  and  deposited  on  his  private  account  ii 
another  bank,  he  declining  to  explain  the 
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transaction,  'when  he  was  examined  as  a 
witness  by  the  master  to  whom  the  court 
had  referred  his  accounts.  Hinckley  v.  Rail- 
road Co.,  100  U.  a,  153.     1879. 

131.  Is  agent  of  the  corporation.  A  re- 
ceiver of  a  railway  company  appointed  by 
the  court  to  manage  its  business  is  legally 
the  agent  of  the  company,  although  under 
the  direction  of  the  court  appointing  him. 
Safford  v.  Tlie  People,  85  111.,  558.    1877. 

132.  Judgment  against  receiver.  Fend- 
ing the  foreclosure  of  a  railway  mortgage 
the  plaintiff  commenced  an  action  against 
the  receiver  in  charge  of  the  road  to  recover 
for  personal  injuries  sustained  through  the 
Alleged  negligence  of  the  receiver's  employes 
between  the  date  of  the  foreclosure  sale  and 
the  execution  of  the  sheriff's  deed  thereon. 
After  the  receiver  had  appeared  and  an- 
swered in  the  action  a  sheriff's  deed  was  exe- 
cuted, and  the  receiver  made  final  settlement 
and  was  discharged.  Held,  that  the  judg- 
ment subsequently  rendered  in  the  action 
against  the  receiver  did  not  become  a  lien 
against  the  property  in  the  hands  of  the  pur- 
chaser at  the  foreclosure  sale.  White  v. 
Keokuk  and  Des  Moines  B.  B.  Co.,  52  la.,  97. 
1879. 

133.  —  A  person  who  has  recovered  judg- 
ment against  the  receivers  of  a  railroad  for 
injuries  received  by  him  while  traveling  as 
a  passenger  upon  the  road  is  not  entitled  to 
payment  out  of  the  earnings  of  the  road  or 
the  proceeds  of  its  sale  in  preference  to  the 
first  mortgage  bondholders,  unless  it  is  so 
provided  by  the  order  of  the  court  placing 
the  road  in  the  possession  of  the  receivers. 
Davenport  v.  Beceivers  of  Ala.,  etc.,  B.  B. 
Co.,  3  Woods  (TJ.  8.  C.  C),  519.     1875. 

184.  —  A  receiver  of  a  railroad  appointed 
in  foreclosure  proceedings  is  the  agent  of  the 
bondholders  and  trustees,  and  a  judgment 
rendered  against  him  by  a  court  of  compe- 
tent jurisdiction  is  binding  upon  the  inter- 
ests of  the  bondholders.  Turner  v.  Indian- 
apolis, Bloomington  and  Western  Ry  Co.,  8 
Bissell  (U.  S.  C.  C),  527.    1879. 

185.  Judgments  against  corporation.  In 
a  case  of  failure  of  a  railway  company  to 
pay,  the  United  States  circuit  court  in  equity 
has  jurisdiction  at  the  instance  of  creditors, 
and  the  property  is  in  custodia  legis  from 
the  time  of  the  taking  of  possession  by  a 


receiver.  At  the  date  of  registry  of  plaint- 
iff's judgments,  the  real  estate  of  the  rail- 
road was  in  the  custody  of  the  circuit  court, 
a  receiver  having  been  appointed.  Judg- 
ments recorded  after  such  mortgage  has 
been  given  and  recorded,  and  after  such 
jurisdiction  has  vested,  do  not  give  rise  to  a 
judicial  mortgage  or  lien.  Bell  v.  Chicago, 
St.  Louis  and  New  Orleans  B.  B.  Co.,  84  La. 
An.,  785.     1882. 

188.  —  Claims  for  damages  sued  against 
a  corporation  itself  while  in  the  hands  of 
receivers,  and  reduced  to  judgment  (in  one 
case  by  consent  of  its  officers,  who  were  also 
the  receivers),  and  afterwards  presented  and 
allowed  as  original  claims  against  the  re- 
ceiver's fund,  are  not  entitled,  as  against 
that  fund,  to  interest,  either  from  the  date 
of  the  judgments  or  from  the  order  giving 
to  them  the  right  of  payment  —  such  order 
not  having  fixed  the  amounts  due.  Gibbet 
V.  Oreenville  and  Columbia  B.  B.  Co.,  18  So. 
Car.,  87.     1882. 

187.  —  A  judgment  recovered  against  the 
railroad  company  is  no  evidence  against  the 
public  receiver  of  the  railroad.  Connel  v, 
Washington,  2  Tenn.  Ch.,  833.     1875. 

188.  Jurisdiction.  If  a  receiver  appointed 
by  another  court  on  bill  filed  pending  this 
controversy  takes  prior  possession  of  the 
res,  his  possession  is  wrongful  and  should 
give  way  to  the  prior  jurisdiction  of  this 
court.  Oaylord  v.  Ft.  Wayne,  Muncie  and 
Cincinnati  B.  B.  Co.,  6  Bissell  (U.  8.  C.  C), 
286, 1875 ;  Union  Trust  Co.  v.  Bockford,  Rock 
Island  and  St.  Louis  B.  B.  Co.,  6  Bissell  (U. 
S.  C.  C),  197,  1874. 

189.  —  Where  a  receiver  who  has  been 
appointed  by  a  state  court  in  the  interest  of 
the  creditors  of  a  construction  company  pro- 
ceeds with  the  work  of  construction  by  en- 
tering into  contracts,  etc.,  the  fact  that  a 
controversy  arises  between  him  and  a  con- 
tractor, or  between  a  contractor  and  other 
claimants  of  a  common  fund,  does  not  en- 
title the  contractor  to  remove  the  cause  to  a 
federal  court,  especially  after  the  state  court 
has  proceeded,  without  objection,  to  adjudi- 
cate upon  the  rights  of  tlie  parties.  Buell  v. 
Cincinnati,  etc..  Construction  Co.,  9  Federal 
Reporter,  851.     1881. 

140.  —  Where  a  state  court,  on  a  petition 
under  the  Indiana  statutes  to  dissolve  a  cor- 
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poratlon,  has  taken  jurisdiction,  thereby  de- 
creed a  dissolution  of  the- corporation,  ap- 
pointed a  receiver,  and  talcen  the  custody 
of  the  assets,  no  national  court  can  take  ju- 
risdiction of  a  bill  to  call  on  the  receiver  to 
render  an  account,  and  to  collect  the  assets 
under  the  direction  of  the  United  States 
court.  Conkling  v.  Butler,  4  Bissell  (U.  S.  C. 
C),  23.    1865. 

141.  —  The  fact  that  the  propertyHs  being 
administered  upon  in  proceedings  taken  in 
a  state  court,  and  that  the  plaintiff  might 
apply  to  that  court  for  relief,  is  no  bar  to 
the  institution  of  proceedings  in  the  circuit 
court  of  the  United  States.  Oriswold  v. 
Central  Vermont  B.  B.  Co.,  9  Federal  Re- 
porter, 797.     1881. 

142.  —  When  the  state  court,  on  a  bill  of 
like  character  with  one  pending  in  the 
United  States  court,  appoints  a  receiver  in- 
advertently, and  without  knowledge  of  the 
facts  in  the  federal  court,  and  the  circum- 
stances indicate  collusion  in  the  state  court, 
the  appellate  court  will  not  interfere  with 
the  judge  of  the  state  court  in  revoking  the 
order  appointing  his  receiver,  and  turning 
over  the  property  to  the  receiver  of  the 
United  States  court.  May  v.  Printup,  59 
Ga.,  128.     1877. 

143.  —  An  order  was  granted  by  a  justice 
of  the  supreme  court  at  chambers,  in  the 
first  district,  appointing  a  receiver  of  the 
property,  franchise  and  effects  of  the  de- 
fendant. It  did  not  appear  that  the  order 
had  ever  been  entered  in  the  second  depart- 
ment. Held,  that,  being  a  chamber  order, 
no  appeal  from  it  would  lie  until  it  had  been 
so  entered.  Clinch  v.  South  Side  B.  B.  Co. 
of  Long  Island,  2  Hun  (N.  Y.),  154.     1874. 

144.  —  This  court  will  not  decide  a  ques- 
tion of  great  importance  except  in  a  case 
where  such  decision  is  necessary  to  pi'otect 
some  substantial  right.  Therefore,  where  a 
conflicting  question  of  jurisdiction  arose 
between  the  superior  courts  of  two  counties 
in  the  matter  of  the  appointment  of  a  re- 
ceiver for  the  defendant  corporation,  who, 
pending  the  controversy,  was  duly  elected 
president  thereof,  held,  that  this  court,  with- 
out expressing  an  opinion,  should  afiSrm  the 
order  below  appealed  from.  Comm'rs  of 
Craven  County  v.  Atlantic  and  North  Caro- 
lina B.  B.  Co.,  77  N.  C,  297.     1877. 


145.  Jury  trial.  The  right  of  trial  by 
jury  in  a  proceeding  against  a  receiver,  on.  a 
common  law  cause  of  action,  is  not  an  ab- 
solute right,  but  the  granting  or  withhold- 
ing thereof  lies  within  the  sound  discretion 
of  the  court.  Such  a  proceeding  is  not  a 
"suit  at  law  "within  the  provision  of  the 
constitution  guarantying  the  right  of.  trial 
by  jury.  So  held  in  a  proceeding  for  dam- 
ages for  a  personal  injury.  Kennedy  v.  I., 
C.  and  L.  B.  B.  Co.,  3  Federal  Reporter,  97 ; 
2  Flippin  (U.  S.  C.  C),  704.     1880. 

148.  Lease.  The  mortgagor  held  a  leased 
road,  under  a  written  lease,  providing .  for 
rent  and  for  payment  for  depreciation,  and 
for  the  payment  of  a  monthly  rent  by  the 
lessor  to  the  lessee  for  the  use  of  a  part 
of  the  road.  The  successive  receivers  took 
possession  of  the  leased  road  and  operated 
it  as  a  continuation  of  the  mortgaged  road. 
Part  of  the  rent  which  accrued  before  C. 
became  receiver  was  unpaid.  C.,  after  he 
became  receiver,  paid  the  rent  as  it  accrued. 
The  successive  receivers  collected  the  rent 
monthly  from  the  lessor  for  the  use  of  a 
part  of  the  road.  The  court  allowed  to  tlie 
lessor,  as  a  claim  preferred  to  the  first  mort- 
gage, a  sum  based  on  the  actual  value  of  the 
use  of  the  road  by  the  receivers,  and  for  de- 
preciation, and  allowed,  with  a  like  prefer- 
ence, claims  for  supplies  and  materials 
furnished  for  the  road  while  so  operated. 
Held,  that  the  allowances  were  proper,  and 
that  the  final  decree  was  not  erroneous  in 
not  requiring  the  accounts  of  the  receiver 
to  be  settled  before  paying  out  of  the  pro- 
ceeds of  sale  the  debts  allowed  against  him, 
nor  in  ordering  the  sale  of  the  property  as 
an  entirety,  without  separating  that  ac- 
quired by  the  receiver.  Miltenberger  v. 
Logansport  Ry  Co.,  106  U.  S.,  288.    1883. 

147.  —  A  railroad  company  having,  by 
contract,  the  right  to  run  over  tlie  defend- 
ant's road,  upon  accounting  to  the  defendant 
by  the  15th  of  each  month  for  the  month 
preceding,  and  paying  the  ascertained  bal- 
ance due  within  ten  days  thereafter,  and  be- 
ing three  months  in  arrears,  the  receiver  of 
the  defendant  road  severed  tlie  connec- 
tion between  the  roads.  On  petition  to 
restore  connection,  and  for  damages  for 
interruption  of  business,  held,  that,  under 
the  circumstances,  the  petitioners  were  not 
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totitled  to  relief  on  the  ground  of  oppresBlve 
and  unwarranted  conduct  on  the  part  of  the 
receiver.  Elmira  Iron  and  Steel  Rolling 
Mill  Go.  V.  Erie  B'y  Co.,  28  N.  J.  Eq.,  284. 
1875. 

MS.  —  A  receiver  appointed  by  the  gov- 
ernor has  no  right  to  so  lease  a  railway  as  to 
vest  the  lessees  with  an  interest  which  can- 
not h6  taken  away  by  a  subsequent  act  of 
the  legislature.  MoMinnville  and  Manchester 
A  R.  Co.  V.  Huggins,  3  Baxter  (Tenn.),  177, 
1873;  20  Amer.  R'y  Rep.,  173.. 

149.  —  The  E.  and  Or.  R.  R.  was  leased  to 
W.,  ^jyho  rented  it  to  the  Erie  R'y  Co.  Sub- 
Bequently  J.  was  appointed  receiver  of  the 
Erie  Co.  On  application  to  compel  J.  to 
comply  with  the  terms  of  the  .lease,  the 
court  refused,  upon  motion,  to  determine 
the  question  whether  J.  was  operating  the 
road  under  the  lease.  People  v.  Erie  R'y 
Co.,  54  Howard's  Practice  (N.  Y.),  59. 

150.  Leased  rolling  stock.  A  railroad 
company  in  Iowa,  after  executing  a  mort- 
gage to  secure  its  bonds,  which  was  duly  re- 
Corded,  covering  all  the  property  which  it 
then  possessed  or  might  thereafter  acquire, 
entered  into  a  written  contract  with  A., 
leasing  for  a  specific  period  and  at  a  stipu- 
lated sum,  payable  monthly,  certain  cars 
whereof  he  Was  the  owner.  It  also  reserved, 
but  did  not  exercise,  the  privilege  of  pur- 
chasing them  at  the  original  cost  at  any  time 
during  the  existence  of  the  contract.  A. 
retained  the  right  to  rescind  the  contract  if 
the  company  failed  to  pay  the  interest  on  its 
bonds.  While  the  contract  was  in  force,  the 
Biortgagee  filed  his  bill  of  foreclosure.  The 
court  appointed  A  receiver,  who  took  charge 
of  the  road  and  used  the  cars  in  operating 
it.  The  contract  was  never  recorded.  Held, 
that  the  contract  was  binding  between  the 
parties  thereto,  and  the  failure  to  record 
it  did  not,  under  the  statute  of  lovra,  render 
the  cars  subject  to  the  lien  of  the  mortgage. 
That  A.  was  entitled  to  the  possession  of 
them  and  to  compensation  for  their  use  by 
the  receiver,  payable  out  of  the  fund  to  the 
credit  Of  the  suit.  Myer  v.  Oar  Co.,  103  U. 
a,  1,  1880;  3  Amer.  &  Eng.  R.  R.  Cases,  375. 

161.  —  Under  the  construction  of  the  con- 
tract and  of  the  order  of  the  court  permit- 
ting the  plaintiff  in  error  to  take  from  the 
receiver  the  cars  in  dispute  on  his  giving  up 


his  right  to  go  upon  the  general  fund  for  the 
amount  of  his  debt,  reserving  his  right  to 
claim  hire  and  damages,  the  court  below 
erred  in  ruling  out  testimony  as  to  the  value  ^ 
of  the  rent  of  the  cars,  and  the  damages  to 
the  cars  over  and  above  the  wear  and  tear. 
Dawson  Manvfg  Co.  v.  Brunswick  and  Al- 
bany B.  R.  Co.,  51  Ga.,  186*    1874. 

152.  —  repairs.  A  receiver  is  liable  for 
damages  to  engines  rented  by  him,  arising 
from  omission  to  make  necessary  repairs. 
Turner  v.  Indianapolis,  Bloomington  and 
Western  R'y  Co.,  8  Bissell  (U.  S.  C.  C),  537. 
1879. 

153.  Liability  as  a  common  carrier.  In 
the  operation  and  management  of  railroads 
by  receivers  in  chancery,  they  sustain  to 
persons  dealing  with  them  the  character  of 
common  carriers ;  and  though  they  may  at 
all  times  invoke  the  aid  of  the  court  of  chan- 
cery in  any  matter  affecting  their  duty  or 
liability  under  their  receivership,  yet,  waiv- 
ing this,  they  are  amenable  in  the  common 
law  courts  to  actions  for  negligence  as  car- 
riers.   JVeu!cZ/«.  SmiY/i,  49  Vt.,  255.     1877. 

154.  Liability  of  corporation  for  re- 
ceiyer's  acts.  Where  a  railroad  is  in  the 
hands  of  a  receiver,  the  possession  of  such 
receiver  is  antagonistic  to  the  corporation, 
and  the  latter  is  not  liable  for  injuries  re- 
sulting from  the  operation  of  the  road  by 
the  receiver.  Ohio  and  Mississippi  R.  R. 
Co.  V.  Anderson,  10  Brad  well  (111.),  318, 1883; 
Turner  v.  Hannibal  and  St.  Joseph  R.  B. 
Co.,  74  Mo.,  603,  1881 ;  6  Amer.  &  Eng.  R.  R. 
Cases,  38;  Thurman  v.  Cherokee  R.  R.  Co., 
56  Ga.,  876  1876;  Bell  v.  Indianapolis,  Cin- 
cinnati and  Lafayette  R.  R.  Co,,  63  fnd.,  57, 
1876 ;  Rogers  v.  Mobile  and  Ohio  R.  R.  Co., 
12  Amer.  &  Eng.  R,  R.  Cases  (Tenn.),  442, 
1883 ;  Metz  v.  Buffalo,  Carry  and  Pittsburgh 
R.  R.  Co.,  58  N.  Y.,  61,  1874;  7  Amer.  R'y 
Rep.,  92. 

155.  Liens.  Where,  at  the  instance  of 
bondholders  secured  by  a  mortgage  lien 
upon  a  railroad,  a  receiver  has  been  ap- 
pointed to  take  possession  of  and  preserve 
the  railroad  and  conduct  its  business,  the 
proceeds  and  profits  of  the  business  in  the 
hands  of  the  receiver  are  subject  to 
the  charges  of  administration  and  manage- 
ment and  the  liens  and  trust  in  behalf  of  ' 
which  the  receiver  was  appointed.    Neither 
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the  railroad  company  itself,  nor  any  party 
whose  claim  is  based  on  the  company's 
tights,  can  demand  any  of  the  income  in  the 
receiver's  hands  until  tlie  prior  liens  have 
been  satisfied.  North  Carolina  R.  B.  Co. 
V.  Drew,  3  Woods  (U.  S.  C.  C),  691.    1879. 

156.  —  A  railroad  company,  the  fruits  of 
whose  labor  and  expenditures  are  about  to 
be  lost  by  the  failure  of  its  enterprise,  can- 
hot,  in  order  to  raise  money  to  complete  it, 
create  liens  upon  its  propei-ty  which  will  dis- 
place an  older  lien,  and  no  prerogative  of  a 
court  of  equity  arms  it  with  power  to  do  so. 
Meyer  v.  Johnston,  53  Ala.,  337,  1875;  9 
Amer.  R'y  Rep.,  454.  , 

157.  —  material  and  labor.  Claimants 
for  materials  furnished  an  insolvent  railroad 
company  are  not  entitled  to  payment  out  of 
a  fund  in  court  arising  from  a  sale  of  the 
corporate  property  at  the  instance  of  mort- 
gage bondholders,  until  the  bonds  are  paid. 
Such  claimants  have  no  specific  lien  upon 
the  property.  Denniston  v.  Chicago,  Alton 
and  St.  Louis  B.  B.  Co.,  4  Bissell  (U.  S.  C. 
C),  414.     1864. 

158.  —  Promises  of  payment  by  the  re- 
ceiver do  not  change  their  rights ;  they  can 
only  take  the  surplus  after  prior  specific 
liens  have  been  discharged.     lb. 

159.  —  The  laws  of  Georgia  give  no  liens 
superior  to  a  mortgage  lien,  except  for  taxes 
and  to  laborers  and  material  men  who  take 
the  proper  steps  to  perfect  their  liens.  Held, 
therefore,  tliat  in  distributing  the  earnings 
of  a  mortgaged  railroad,  while  the  same 
were  in  the  hands  of  a  receiver,  and  the  pro- 
ceeds of  its  sale,  the  court  would  give  priority 
only  to  those  laborers  and  material  men  who 
had  perfected  their  liens  according  to  the 
state  law.  Jessup  v.  Atlantic  and  Oulf  B. 
S.  Co.,  3  Woods  (U.  S.  C.  Cj,  441.     1879. 

IGO.  —  The  net  earnings,  ijvhile  the  road 
is  in  possession  of  a  receiver  appointed  by 
the  court,  may  be  applied  to  the  payment  of 
claims  having  superior  equities  to  that  of  th^ 
bondholders.  So  held,  where,  from  such 
earnings,  payment  was  made  to  parties  who 
had,  before  his  appointment,  furnished  the 
company  with  car-springs,  and  spirals  and 
supplies  for  its  machinery  department,  which 
he  continued  to  use  in  carrying  on  tlie  busi- 
ness of  the  road.  Hale  v.  Frost,  99  U.  S., 
889.    1878.    See,  also,  Williamson  v.  Wq,sh- 


ington,  Va.  Midland,  etc.,  B.  B.  Co.,  83 
Grattan  (Va.),  624,  1881 ;  1  Amer.  &  Eng.  R. 
R.  Cases,  498;  Taylor  v.  Philadelphia  and 
Reading  R.  B.  Co.,  7  Federal  Reporter,  377, 
1880. 

101.  —  In  this  case  the  petitioner  paid  an 
indebtedness  of  the  railway  company,  inr 
curred  on  account  of  construction.  Held, 
that  in  order  to  give  him  a  superior  equity 
to  the  bondholders,  it  must  be  alleged  and 
proved  that  he  acted  under  such  induce- 
ments from  them,  and  had  such  dealings 
with  them  in  the  transaction,  as  estop  them 
from  asserting  their  liens  against  his  claim. 
It  is  not  sufficient  that  the  original  indebt-r 
ednesa  was  incurred  at  the  request  of  the 
bondliolderg.  Kelly  v.  Receiver  Qi-een  Bay 
and  Minnesota  B.  B.  Co.,  10  Bissell  (U.  S. 
C.  C),  151.     1881. 

162.  —  vendor's  lien.  A  person  whp  had 
sold  to  a  railway  company  some  land  over 
which  the  railway  had  been  made  and 
opened,  obtained  a  decree  ordering  specific 
performance,  and  declaring  his  lien  for  the 
balance  of  the  purchase  money.  Tlie  com- 
pany having  become  insolvent,  an  order  was 
niade,  on  the  petition  of  the  vendor,  for  sale 
of  the  land  and  payment  of  the  deficiency, 
and  for  an  injunction  restraining  the  com- 
pany until  payment  from  running  any  en- 
gine over,  or  otlierwise  using  or  continuing 
in  possession  of  the  land.  Held  (varying  the 
order  of  James,  V.  C. ),  that  an  injunction 
was  not  the  proper  form  of  relief,  as  it  wpul4 
make  the  land  useless  to  both  parties.  The 
order  for  an  injunction  was  therefore!  dis- 
charged, and  an  order  made  for  a  receiver, 
with  a  direction  to  the  company  to  give  him 
immediate  possession.  Munns  v.  Isle  of 
Wight  R'y  Co.,  Law  Reports,  5  Chancery- 
Appeal  Cases,  414.     1870. 

163.  Management.  The  management  and 
control  of  the  Vermont  Central  and  Ver- 
mont and  Canada  Railways  by  the  recieiver 
of  the  court  examined.  Langdqn  v.  Ver- 
mont and  Canada  R.  R.  Co.,  11  Amer.  & 
Eng.  R.  R.  Cases  (Vt.),  688.     1881. 

164.  Maladministration.  The  court  -yvill 
consider  specific  complaints  of  maladminis- 
tration against  a  receiver,  notwithstanding 
the  irregularity  of  the  method  by  which  they 
are  brought  to  its  notice,  e.  g.,  by  way  of  pe- 
tition under  an  order  for  leave  to  answer, 
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etc.,  in  the  name  of  the  receiver  in  a  fore- 
closure suit,  Coe  V.  New  Jersey  Midland 
B'y  Co.,  28  N.  J.  Eq.,  Bl,  1877;  14  Amer.  R'y 
Rep.,  9. 

105.  Mnndamns.  Where  the  court  of 
common  pleas,  having  jurisdiction  in  an  ac- 
tion against  a  railtray  company,  has  ap- 
pointed a  receiver,  who  is  in  possession  of  the 
road,  and  is  proceeding  in  the  execution  of 
the  trust  under  the  direction  and  orders  of 
the  court,  a  mandamus  v?ill  not  be  issued 
against  such  corporation  and  receiver  direct- 
ing their  conduct  in  operating  the  road. 
State  ex  rel.  v.  Marietta  and  Cincinnati  B. 
B.  Co.,  35  Ohio  St.,  154    1878. 

ICfi.  Mortgage.  The  court  will  not,  in 
deference  to  the  mere  technical  rights  of  a 
very  small  minority  of  bondholders  of  a 
railroad  corporation,  appoint  a  redeiver, 
where  it  appears  that  such  action  would  im- 
peril, if  not  destroy,  the  interests  of  others 
whose  rights  are  entitled  to  equal  considera- 
tion. Tysen  v:  Wabash  B'y  Co.,  8  Bissell  (U. 
S.  C.  C),  247.  1878.  See,  also,  Newport  and 
Cincinnati  Bridge  Co,  v,  Douglass,  12  Bush 
(Ky.),  673.    1877. 

1C7.  —  The  appointment  of  a  receiver  is 
generally  within  the  sound  discretion  of  the 
court;  But  it  is  a  power  only  to  be  exercised 
in  strong  cases.  In  no  case  of  a  mortgage 
ought  a  receiver  to  be  appointed  if  it  is  clear 
that  on  a  foreclosure  the  mortgaged  prop- 
erty will  bring  enough  money  to  pay  the 
debt,  interest  and  cost.  Pullan  v.  Cin- 
cinnati and  Chicago  B.  B.  Co.,  4  Bissell 
(U.  S.  C.  C),  35.  1865.  See,  also,  Bice  v.  St. 
Paul  and  Pacific  B.  B.  Co.,  24  Minn.,  464. 
1878. 

168.  —  A  receiver  maybe  appointed  in  an 
action  to  foreclose  a  mortgage  "where  it 
appears  that  the  mortgaged  property  is  in 
danger  of  being  lost,  removed  or  mater- 
ially injured,  or  that  the  condition  of  the 
mortgage  has  not  been  performed;"  etc. 
(Civil  Code,  §  329.)  Newport  and  Cincinnati 
Bridge  Co.  v.  Douglass,  12  Bush  (Ky.),  673, 
1877;  18  Amer.  R'y  Rep.,  221. 

169.  —  line  in  several  states.  For  pro- 
ceedings upon  separate  foreclosures  of  a 
mortgage  upon  a  railway,  in  several  states, 
see  Taylor  v.  Atlantic  and  Great  Western  B. 
B.  Co.,  55  Howard's  Practice  (N.  Y.),  273, 
1877;  57  ib.,  9,   1878;  57  iU,  26,  1878;  U.  S. 


Boiling  Steele  Co.,  In  re,  55  ib.,  286, 1878;  ST 
ib.,  16,  1878. 

170.  Nuisance.  The  superior  court  of  one 
county  will  not  order  the  abatement  of  a 
nuisance  erected  by  a  railroad  corporation 
(such  nuisance  caused  in  the  defective  con- 
struction of  a  certain  trestle  and  culvert  on 
the  line  of  the  road)  when  all  the  corporate 
propei-ty  is  in  the  hands  of  a  receiver  ap- 
pointed by  the  superior  court  of  another 
county.  Brown  v.  Carolina  Central  iP^  Co., 
83  N.  C,  128.     1880. 

171.  Operation  by  direction  of  the 
court.  Where  a  court  has  been  compelled 
to  take  possession  by  its  receiver  of  a  rail- 
road, its  whole  power  over  it  is  confined 
to  making  necessary  repairs  and  protect- 
ing the  property.  As,  from  the  nature  of 
the  property,  it  must  be  continued  in  oper- 
ation and  sold  as  a  going  concern,  to  pre- 
vent serious  injury  and  impairment  in  value, 
the  court  may  continue  the  running  of 
trains  and  the  usual  business  of  the  road 
with  a  view  to  its  economical  conservation ; 
and  if  the  income  is  insufficient  for  that 
purpose,  may  provide  the  requisite  means 
by  creating  charges  upon  the  property., 
Meyer  v.  Johnston,  53  Ala.,  237,  1875;  9 
Amer.  R'y  Rep.,  451. 

173.  Order;  modification.  The  appoint- 
ment of  a  receiver  is  an  administrative  and 
not  a  judicial  order.  It  can  be  changed 
with  the  consent  of  the  parties.  Savannah 
and  Charleston  B.  B.  Co.,  In  re,  8  So.  Car., 
207.     1875. 

173.  Parties.  The  court  will  interfere  on 
an  interlocutory  application  to  appoint  a  re^ 
ceiver,  notwithstanding  grave  doubts  as  to 
the  propriety  of  the  frame  of  the  suit,  and 
the  necessity  of  making  additional  parties, 
Fripp  V.  Chard  B'y  Co.,  21  Eng.  Law  & 
Equity,  53;  17  Jurist,  887;  22  Law  Jour. 
Rep.  (N.  S.),  Chanc,  1009.     1853. 

174.  Payments.  Where  a  receiver  has 
paid  out  money  upon  the  order  of  the  court, 
which  order  has  been  appealed  from,  but 
without  a  supersedeas,  the  receiver  is  pro- 
tected by  the  order,  notwithstanding  its 
subsequent  reversal  upon  the  appeal.  Flor- 
ida Central  B.  B.  Co.  v.  Bisbee,  18  Fla.,  60. 
1881. 

175.  Pleadings.  Senible,  that  motions  in 
relalion  to  the  complaint  should  be ,  heard 
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before  the  motion  for  the  appointment  of  a 
receiver.  People  v.  Manhattan  R.  U.  Co., 
9  Abbott's  New  Cases  (N.  Y.),  448.    1881. 

176.  — The  pleadings  in  a  creditor's  ac- 
tion to  set  aside  a  sale  and  to  distribute  certain 
assets  of  a  corporation  examined,  and  the 
complaint  held  insufficient.  Herring  v.N. 
Y,,  Lake  Erie  and  Western  B.  B.  Co.,  63 
Howard's  Practice  (N.  Y.),  497.    1883. 

177.  Possession.  The  court  will  not  ap- 
point a  receiver  of  property  which  is  in  the 
possession  of  a  person  not  a  party  to  the 
suit.  Searlesv.  Jacksonville,  etc.,  B.  B.  Co., 
2  "Woods  (U.  S.  C.  C),  631.  1873.  See, 
also,  Fripp  v.  Chard  By  Co.,  31  Eng.  Law 
&  Equity,  53;  17  Jurist,  887;  33  Law  Jour. 
Rep.  (N.  S.),  Chanc,  1009.    1853. 

178.  —  Where  a  receiver,  under  the  act 
of  February'13,  1874,  is  appointed,  in  behalf 
of  the  public,  to  operate  a  railroad,  the  road 
60  taken  should,  as  a  general  rale,  be  re- 
turned to  the  company  which  was  in  posses- 
sion when  the  receiver  was  appointed.  The 
right  of  possession  cannot  be  settled  between 
two  railroad  companies,  each  claiming  such 
right,  in  a  proceeding  of  this  nature.  Long 
Branch  and  Sea  Shore  B.  B.  Co.  v.  Sneden, 
26  N.  J.  JEq.,  539.     1875. 

179.  — A  receiver  maybe  appointed,  al- 
though the  person  applying  has  the  legal 
estate,  as  against  the  person  whose  posses- 
sion he  seeks  to  oust,  where  the  property  is 
in  the  nature  of  a  trade.  Fripp  v.  Chard 
By  Co.,  21  Eng.  Law  &  Equity,  53;  17 
Jurist,  887 ;  32  Law  Jour.  Rep.  (N.  S. ),  Chanc, 
1009.     1853. 

189.  —  Property  in  the  custody  of  a  re- 
ceiver is  not  subject  to  attachment.  Any 
interference  with  it  is  a  contempt  of  court. 
Gest  V.  New  Orleans,  St.  Louis  and  Chicago 
B.  B.  Co.,  30  La.  An.,  38,  1878;  Secor  v. 
Toledo,  Peoria  and  Warsaw  B.  B.  Co.,  7 
Bissell  (U.  S.  S.  C),  513,  1877;  Bussell  v. 
East  Anglian  By  Co.,  1  Eng.  Law  &  Equity, 
101 ;  14  Jurist,  1033,  1850. 

181.  —  Powers  of  receivers  considered. 
Gray  v.  Davis,  1  Woods  (U.  S.  C.  C),  430, 
1811;  Schreven  v.  Clark,  48  Ga.,  41,  1873; 
Birmingham  and  Litchfield  Junction  By 
Co.,  Ill  re.  Law  Reports,  18  Chancery  Divis- 
ion, 155,  1831. 

182.  Preferred  claims.  Where  a  railway 
company  was  in  financial  trouble,  and  its 


employes  threatened  a  strike,  and  certain  of 
its  bondholders,  at  the  request  of  its  officers, 
advanced  money  to  pay  the  wages  of  such 
employes,  on  the  agreement  that  the  money 
was  to  be  refunded  out  of  the  first  net  earn- 
ings of  the  company,  and  afterwards  the 
road  went  into  the  hands  of  a  receiver,  held, 
that  the  advances  must  be  paid  out  of  the 
income  accruing  while  the  road  is  in  the 
custody  of  the  court.  Atkins  v.  Petersburg 
B.  B.  Co.,  3  Hughes  {U.  S.  C.  C),  307.    1879. 

183.  Priority  of  claims.  Wheje  a  re- 
ceiver is  appointed  over  a  railway,  the  court 
has  jurisdiction  to  control  expenditure  in 
the  management  and  repairs  of  the  railway, 
though  the  directors  individually  are  not 
parties  to  the  suit.  The  remuneration  of 
directors  is  a  proper  expenditure  and  should 
be  allowed,  though  the  company  is  insolvent. 
Repairs  and  improvements  of  the  line  or 
stations,  wire  fencing,  gas-fittings,  and  the 
like,  are  expenses  properly  paid  out  of  rev- 
enue, if  there  be  no  capital  immediately 
available  for  those'  purposes.  Belfast  and 
County  Down  By  Co.  v.  Belfast,  Holywood, 
etc..  By  Co.,  3  Irish  Eq.,  581.     1869. 

184.  —  For  money  borrowed  by  a  corpo- 
ration to  pay  interest  on  coupon  bonds,  the 
lender  is  not  entitled  to  be  paid  out  of  funds 
in  the  hands  of  the  receiver  appointed  at  the 
instance  of  the  mortgagees.  Neu^ort  and 
Cincinnati  Bridge  Co.  v.  Douglass,  13  Bush 
(Ky.),  673,  1877;  18  Amer.  R'y  Rep.,  231. 

185.  Proceedings  snpjllemental  to  exe- 
cution. Appointment  of  receivers  in  sup- 
plemental proceedings  considered.  Oarver 
V.  Kent,  70  Ind.,  428,  1880;  Clinch  v.  South 
Side  B.  B.  Co.,  4  Thompson  &  Cook  (N.  Y. 
Supreme  Ct.),  234,  1874.  See  Same  v.  Same, 
ib.,  483.     1874. 

186.  Process.  Under  the  Code  (sec.  37), 
service  upon  the  agent  of  the  receivers  of  a 
foreign  corporation  held  sufficient.  Ganebin 
V.  Phelan,  5  Colo.,  83.     1879. 

187.  Prohibition.  The  Sacramento  and 
Placerville  R.  R.  Co.  executed  a  mortgage  or 
deed  of  trust  upon  its  property  to  two  trust-  " 
eesto  secure  the  payment  of  the  principal 
and  interest  of  certain  bonds,  and  it  was  pro- 
vided that  upon  default  in  the  payment  of 
the  principal  of  the  bonds,  or  upon  default 
for  one  year  in  the  payment  of  the  interest, 
the  trustees  should  take  possession  of  the 
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property  and  apply  the  net  income  to  the  pay- 
ment of  the  principal  and  interest  of  the 
bonds.  Default  having  been  made,  an  action 
■was  brought  by  the  surviving  trustee  to  en- 
force the  lien  and  trust  and  to  obtain  pos- 
session of  the  property,  and  a  receiver  was 
appointed.  Held,  upon  an  application  of  the 
successor  in  interest  of  the  mortgagor  for 
a  writ  of  prohibition,  that  the  case  came 
within  the  provision  of  subd.  6,  §  564,  of  the 
Code  of  Civil  Procedure,  and  that  the  court 
had  the  juiisdiction  to  make  the  order. 
Saerqmento  and  Placerville  B.  JS.  Co.  v. 
S!ip?rior  Court  of  San  Francisco,  55  Cal,, 
453.    18S0. 

188.  Purpose  of  receivership.  The  court's 
custody  of  ritilroad  property,  which  has  been 
placed  in  the  hands  of  receivers,  is  only  for 
the  temporary  preservation  of  the  property 
during  foreclosure  proceedings,  and  the  road 
should  pass  with  as  little  delay  as  is  reason- 
ably practicable  into  the  possession  of  own- 
ers, who  will  best  be  able  to  determine  how 
it  should  be  managed.  Taylor  v.  Philadel- 
phia and  Reading  R.  R.  Co.,  9  Federal  Re- 
porter, 1.    1881. 

189.  Reference.  Consent  will  not  author- 
ise a  master  in  chancery  to  act  as  referee  at 
law.  Farmers''  Loan  and  Trust  Co.  v. 
Central  B.  R.  Co.  of  Iowa,  2  Federal  Re- 
porter, 656;  1  McCrary  (XT.  S.  C.  C),  332, 
1880. 

190.  —  Exceptions  to  a  master's  report  on 
the  accounts  of  a  receiver,  iuvolving  his 
management  and  disposal  of  the  trust  prop- 
erty, and  the  amount  of  his  compensation, 
considered  and  overruled.  Woolsey  v.  Cwii- 
mings  Car  Works,  83  N.  J.  Eq.,  432.     1881. 

191.  Ksfusal  to  supply  water ;  board  of 
public  works.  A  board  of  public  works  of 
a  city  is  not  justified  in  refusing  to  supply 
water  for  the  use  of  the  engines,  etc.,  of  a 
railroad  being  operated  by  a  receiver  under 
the  direction  of  the  court,  on  the  ground 
that  certain  water  rents,  which  were  due 
when  the  railroad  was  declared  insolvent,  are 
unpaid.  Coe  v.  New  Jersey  Midland  Ry  Co. , 
80  N,  J.  Eq.,  440.    1879. 

192.  Eemoval  of  causes.  The  petition  of 
intervention  is  in  the  nature  of  a  suit  for 
relief  as  against  defendants  therein  named, 
and  the  right  of  removal  is  not  affected  by 
the  fact  that  a  receiver  had  been  appointed 


by  the  state  court  to  wind  up  the  affairs  of 
the  corporation,  Iowa  and  Minnesota  Con- 
struetion  Co.,  In  re,  10  Federal  Reporter, 
401 ;  8  MoCrary  (U.  S.  C.  C.j.'BlO.     1882. 

198.  —  The  existence  of  a  suit  by  stock- 
holders of  a  raili'oad  company,  and  even  pos- 
session by  trustees  under  the  order  of  tho' 
state  court  therein,  do  not  affect  the  right  to 
remove  into  the  federal  court  a  suit  brought 
by  bondholders  under  a  deed  of  trust,  which 
is  paramount  to  the  rights  of  the  stock- 
holders ;  and  the  possession  must  follow  into- 
the  federal  court.  Scott  v.  Clinton  and 
Springfield  B.  R.  Co.,  6  Bissell  (U.  S.  C.  C), 
529.  1876.  Seizure  of  res  by  a  state  court. 
'  does  not  affect  the  case,  for  that  is  neces- 
sarily transferred  with  the  case.  Osgood  v, 
Chicago,  Danville  and  Vincennes  R.  R.  Co., 
6  Bissell  (U.  S.  C.  C),  330.     1873. 

191.  Removal  of  receiver.  A  reseiver  of 
a  company,  who  had  been  one  of  its  direct- 
ors, was  charged  with  having  known  of 
and  acquiesced  in  the  mismanagement  for- 
which  the  suit  was  begun,  and  with  being 
improperly  interested  in  contracts  made  by 
the  company.  Facts  were  shown  tending  to- 
prove  these  charges,  many  of  which  were 
not  denied.  Held,  that  he  was  not  a  proper 
person  to  exercise  the  powers  of  a  receiver; 
and  that  his  appointment  should  be  revoked.. 
Held,  also,  that  the  fact  that  the  suit  wa» 
instituted  for  his  benefit  would  not  justify 
his  being  continued  as  a  receiver.  Keeler  v. 
Brooklyn  Elevated  R.  R.  Co.,  9  Abbott's  New- 
Cases  (N.  Y.),  166.    1830. 

195.  —  Neither  a  non-resident  receiver  of 
a  railway  corporation,  nor  more  than  one 
receiver,  should  ordinarily  be  appointed. 
Where  two  receivers  were  originally  ap- 
pointed as  the  representatives  of  different 
interests  which  became  hostile,  leading  to- 
dissensions  and  unnecessary  expense,  both 
were  removed  and  a  single  disinterested  resi- 
dent receiver  appointed.  Meier  v.  Kansas 
Pacific  R'y  'Co.,  5  Dillon  (U.  8.  C.  C),  476., 
1878. 

198.  —  The  stockholders  of  a  defendant, 
corporation  cannot  obtain  the  removal  of  a 
receiver  by  petition,  where  it  appears  from 
the  pleadings  that  such  corporation  has  a 
regularly  elected  board  of  directors,  and 
that  such  board  is  in  active  sympathy  with 
the  petitioners.     Fifth  National  Bank  of 
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Pittsburgh  v.  Pittsburgh  and  Castle  Shannon 
P.  R  Co.,  1  Federal  Reporter,  190.    1880. 

197.  Repairs.  The  court  will  authorize  a 
receiver  of  a  railway  company  to  make  all 
necessary  repair-s,  and,  if  necessary,  will 
charge  the  expense  as  a  first  lien  on  the 
property  prior  to  existing  mortgages  thereon. 
Hoover  v.  Montclair  and  Greenwood  Lake 
B.  P.  Co.,  29  N.  J.  Eq.,  4,  1878;  18  Atner. 
R'y  Rep.,  535.  See,  also,  Mitchell,  Ex  parte, 
13  So.  Car.,  83.     1879. 

19S.  Boiling  stock;  purcbase.  Rolling 
stock  purchased  by  the  receivers  managing 
the  railroad  corporation,  pending  its  sale  by 
the  court  of  chancery,  is  subject  to  the  liens 
authorized  by  the  court  in  the  order  for  its 
pui'chase,  and  such  liens  cannot  be  super- 
seded or  lessened  by  the  trust  deed.  Meyer 
V.  Johnston,  53  Ala.,  237,  1875;  9  Amer.  R'y 
Rep.,  451. 

139.  —  Where  the  net  earnings  of  a  rail- 
way which  is  in  the  hands  of  receivers  are 
amply  sufficient  to  pay  for  a  necessary  pur- 
chase of  additional  rolling  stock,  the  court 
will  not  authorize  the  receivers  to  raise 
money  for  the  same  by  the  creation  of  a  oar 
trust,  in  order  to  allow  of  the  application  of 
the  income  tO'  the  bondholders.  Taylor  v. 
Philadelphia  and  Reading  B.  B.  Co.,  9  Fed- 
eral Reporter,  1,  1881 ;  3  Amer.  &  Eng.  R. 
R.  Cases,  177. 

200.  — Application  to  compel  the  receiv- 
ers of  an  insolvent  railroad  company  to  de- 
liver to  creditors  certain  certificates  of 
indebtedness,  which  the  receivers  wei-e  au- 
thorized by  this  court  to  issue,  and  which 
they  had  offered  to  suclji  creditors  in  pay- 
ment of  rolling  stock,  and  which  the  cred- 
itors bad  accepted,  refused ;  the  creditors 
having  had  it  in  their  power  to  retake  their 
property  at  any  time,  and  it  appearing  that 
it  would  have  been  to  the  disadvantage 
of  the  trust  fund  for  the  receivers  to 
have  paid  the  contract  price.  Coe  v.  New 
Jersey  Midland  Ry  Co.,  27  N.  J.  Eq.,  37. 
1676. 

201.  Sale  of  property.  A  receiver  in  the 
present  case  under  the  supplement  of 
March  17, 1870,  to  the  Act  to  Prevent  Frauds 
by  Incorporated  Companies,  directed  to  sell 
the  property,  part  free  from  incumbrances, 
and  part  subject  thereto,  and  the  order  and 
manner  of  sale  specifically  directed.    Mid- 


dleton  v..  New  Jersey  West  Line  B.  B.  Co.,  25 
N.  J.  Eq,,  308.     1874. 

202.  —  A  purchaser,  on  new  and  ample 
consideration,  of  bonds  constituting  a  part 
of  the  assats  of  a  railway  company  in  the 
hands  of  a  receiver,  without  knowledge  or 
notice  of  the  trust,  is  not  liable  to  the  cred- 
itors of  the  corporation  for  the  value  of  the 
bonds.  Qibbes  v.  Greenville  and  Columbia^ 
B.  B.  Co.,  18  So.  Car!,  299.     1882. 

203.  —  The  indebtedness  of  the  West 
Line  R.  R.  Co.  being  more  than  double  its 
assets,  there, being  no  income  to  meet  the 
expense  of  the  necessary  repairs,  its  prc/p- 
erty  being  of  such  a  character  as  materially 
to  deteriorate  in  value,  pending  a  protracted 
litigation ;  and  it  being  clearly  for  the  inter- 
est of  all  concerned  in  the  property  that  it 
should  .  be  sold  as  early  as  possible,  and 
almost  all  of  the  first  mortgage  boudholderSr 
represented  by  the  trustees,  asking  for  the 
sale,  the  road  and  its  franchises  were  ordered 
to  be  sold  by  the  receiver,  pending  proceed- 
ings for  foreclosure  by  trustees  for  the  first 
mortgage  bondholders,  which  disputes  about 
the  extent  and  validity  of  the  mortgage  lien 
threatened  greatly  to  delay.  The  property 
was  directed  to  be  sold  free  from  all  incum- 
brances, except  a  mortgage  held  by  the 
public  school  fund  of  the  state  on  lands  under 
water.  Middleton  v.  New  Jersey  West  Line 
B.  B.  Co.,  36  N.  J.  Eq.,  269.     1875. 

204.  —  A  railroad  and  other  property  of  a 
railroad  company,  which  had  for  several 
years  been  in  the  hands  of  a  receiver,  was- 
sold  by  a  decree  of  the  court,  which  directed, 
a  sale  of  the  road,  the  franchises  of  the  com-, 
pany,  right  of  way,  depots,  rolling  stock, 
tools,  and  all  other  property  of  the  company, 
real,  personal  and  mixed.  Held,  that  the 
purchaser  was  not  entitled  to  the  money,  the 
surplus  earnings  of  the  railroad  in  the  hands, 
of  the  receiver ;  and  that  the  purchaser  was 
entitled  to  all  cars,  engines  and  other  prop- 
erty placpd  oij  the  railroad  by  the  receiver 
in  the  discharge  of  his  duty,  to  carry  on  tha 
business  of  the  railroad  and  keep  it  in  re- 
pair. Strang  v.  Montgomery  and  Eufavla 
B.  B.  Co.,  3  Woods  (U.  S.  C.  C),  613.     1879. 

205.  —  It  is  a  proper  exercise  of  the  chan- 
cery power  of  the  court  to  surrender  the 
trust  property  to  the  purchaser,  retaining 
jurisdiction  of  the  original  case,  and  retain- 
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ing  the  authority  to  enforce  the  payment  of 
the  debts  and  liabilities  Incurred  by  the 
court's  receiver  in  the  operation  of  the  rail- 
'  way.  Farmers'  Loan  and  Trust  Co.  v.  Cen- 
tral B.  R.  Co.  of  Iowa,  17  Federal  Reporter, 
738,  1883;  Farmers'  Loan  and  Trust  Co.  v. 
Central  R.  R.  of  Iowa,  12  Amer.  &  Eng. 
R.  R.  Cases  (U.  S.  C.  C),  4«1,  1883.  See, 
also,  Brown  v.  Wabash  R'y  Co.,  93  111.,  297. 
1880. 

29G.  —  Where  a  railway  receiver  was  dis- 
charged, and  the  sale  of  the  property  con- 
firmed to  a  nowly  organized  corporation, 
with  the  provision  in  the  order  of  confirma- 
tion that  the  new  company  should  pay  all 
the  debts  of  the  receiver  and  all  claims  or 
liabilities  in  the  foreclosure  case,  held,  that 
the- new  company  could  not  be  permitted, 
after  accepting  the  property,  to  question  the 
validity  of  the  order.    lb. 

207.  Second  suit.  As  a  general  rule,  a  re- 
ceiver appointed  in  one  suit  should  not  be 
displaced  by  the  appointment  of  a  receiver 
in  a  subsequent  action.  The  receivership  in 
the  first  suit  should  be  extended  to  the  sec- 
ond. But,  however,  if  a  different  receiver 
is  appointed,  and  the  court  has  jurisdiction 
of  the  subject  matter  and  the  parties,  and  is 
the  same  court  that  made  the  first  appoint- 
ment,<  the  receiver  in  the  first  suit  must  de- 
liver the  property  to  the  second  receiver. 
State  V.  Jacksonville,  Pensacola  and  Mobile 
iJ.iS.  Co.,  loFla.,201.     1875. 

208.  Secured  creditors.  Secured  creditors 
cannot  dictate  who  shall  be  appointed  a  re- 
ceiver. The  court  will  consider  the  interests 
of  creditors  of  every  grade.  Richards  v. 
Chesapeake  and  Ohio  R.  R,  Co.,  1  Hughes 
(U.  S.  C.  C),  38.     1875. 

209.  Specific  performance ;  contract  with 
express  company,  A  contract  between  A. , 
a  railroad  company,  and  B.,  an  express  com- 
pany, stipulated  that  B.  should  lend  A. 
$20,000,  to  be  expended  in  repairing  and 
equipping  its  road,  and  that  A.  should  grant 
to  B.  the  necessary  privileges  and  facilities 
for  the  transaction  of  all  the  express  busi- 
ness over  the  road,  the  sum  found  to  be  due 
A.  therefor,  upon  monthly  settlement  of 
accounts,  to  be  applied  to  the  payment  of 
the  loan  and  the  interest  thereon.  The  con- 
tract was  to  continue  for  one  year,  when,  if 
the  money  with   interest  thereon  was  not 


paid,  it  was  to  continue  in  force  until  pay- 
ment should  be  made.  After  B.  had  ad- 
vanced the  money,  and  entered  upon  the 
performance  of  the  contract,  A.  conveyed 
all  its  property,  including  its  franchises,  to 
C.  in  trust  to  secure  the  payment  of  certain 
bonds  issued  by  it.  Default  having  been 
made  in  their  payment,  C.  brought  a  fore- 
closure suit,  and  obtained  a  decree  placing 
the  road  in  the  hands  of  a  receiver  and 
ordering  its  sale.  The  receiver  having  de- 
clined to  carry  out  the  contract  with  B.,  the 
latter,  with  the  consent  of  the  court,  brought 
its  bill  in  equity  for  specific  performance 
against  him,  A.  and  C.  Held,  that  the  re- 
ceiver is  the  only  necessary  party  defendant, 
That  the  transaction  between  the  companies 
is  not  a  license,  but  simply  a  contract  for 
transportation,  creating  no  lien,  the  specific 
performance  whereof  would  be  a  form  of 
satisfaction  or  payment  which  the  receiver 
cannot  be  required  to  make.  Express  Co,  v. 
Railroad  Co.,  99  U.  S.,  191.    1878.  ' 

210.  State  as  party  to  proceedings. 
Where  a  receiver  of  a  railway  company  was 
appointed  at  the  instance  of  the  state  and 
other  creditors,  and  the  guaranty  of  the 
bonds  by  the  state  was  declared  illegal  by 
the  legislature,  it  was  held  proper  to  dismiss 
said  cause  so  far  as  the  state  was  concerned 
therein.  Brunswick  and  Albany  R.  R.  Co, 
V.  State,  48  Ga,.  415.    1873. 

211.  —  Under  action  pending  in  the  name 
of  the  state  for  the  foreclosure  of  a  mort- 
gage upon  the  property  of  a  railway  com- 
pany, and  the  appointment  of  a  receiver, 
and  on  the  motion  of  the  attorney-general 
for  such  appointment,  an  order  was  made  by 
the  court  in  the  words  following:  "  As  the 
state  cannot  be  required  to  give  security  as 
other  plaintiffs,  it  is  ordered  that  the  presi- 
dent and  directors  of  the  Greenville  and 
Columbia  R.  R.  Co.,  under  the  order  of  and 
subject  to  this  court,  continue  in  the  posses- 
sion and  management  of  the  property  of  all 
kinds  of  the  said  company,  and  in  like  man- 
ner continue  to  conduct  and  carry  on  the 
business  of  the  said  company;  that  they 
make  report  to  this  court,  at  such  times  as 
this  court  may  require,  of  the  condition  of 
the  property  of  all  kinds  of  the  said  com- 
pany,  of  its  earnings  and  profits  and  expend- 
itures, to  the  end  that  such  orders   may, 
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from  time  to  timu,  be  moved  for,  as  may  be 
necessary  and  proper  for  the  protection  of 
the  property  of  the  said  company,  and  the 
interests  of  all  parties  concerned,  pending 
litigation,''  Held)  that  this  order  constituted 
the  president  and  directors  of  the  corpora- 
tion receivers,  and  that  they  continued  in 
the  managiement  of  the  road  and  its  business 
as  officers  of  the  court,  and  not  of  the  com- 
pany. Oibbes  v.  Greenville  and  Columbia 
B.  R.  Co.,  15  So.  Car.,  304;  9  Amer.  &  Eng. 
R.  R.  Cases,  739,  1880;  15  South  Carolina 
518,  1880;  9  Amer.  &  Eng.  R.  R.  Cases,  733. 

212.  —  In  a  foreclosure  suit  pending  in 
the  circuit  court,  the  mortgaged  property 
being  in  possession  of  its  receivers,  the 
state  of  Georgia  presented  a  petition  in 
which,  declining  to  become  a  party  to  the 
suit,  it  asked  that  the  receivers  be  required 
to  withdraw  from  the  possession  of  a  part  of 
the  property  in  their  hands,  upon  some  of 
which  executions  for  state  taxes  liad  been 
levied  prior  to  their  appointment.  The  peti- 
tion was  denied  and  dismissed.  Held.,  that 
the  action  of  the  court  could  not  be  reviewed 
upon  the  appeal  of  the  state,  for  the  reason, 
if  there  were  no  others,  that  the  order  did 
not  conclude  any  right  it  had  in  virtue  of 
the  executions,  or  of  the  levies  made  tliere- 
under.  State  v.  Jesup,  12  Amer.  &  Eng.  R. 
E.  Cases  (U.  S.  S.  C),  419.     1883. 

213.  Statutory  receiver.  A  statutory  re- 
ceiver of  a  delinquent  railroad  has  no  power 
to  lease  the  road.  State  v.  McMinnvUle  and 
Manchester  R.  B.  Co.,  6  Lea  (Tenn.),  369, 
1880;  4  Amer.  &  Eng.  R.  R.  Cases,  95. 

214.  —  A  payment  of  rents  by  tlie  lessees, 
under  a  void  lease,  to  an  officer  of  the  state, 
and  the  reception  of  such  rents  by  such  offi- 
cer, would  be  no  ratification  of  the  void 
lease.  The  legislature  alone  could  ratify 
such  void  lease.    lb. 

215.  —  There  can  be  no  recovery  for  im- 
provements made  upon  the  road  by  the 
lessees  under  such  void  lease.    lb. 

21C.  —  Statutory  receivers  are  to  some 
extent  public  agents.  They  have  no  power 
to  contract  debts,  even  though  the  in- 
debtedness is  to  enhance  the  value  of  the 
property.  Though  a  court  of  chancery  may 
enlarge  the  powers  of  its  receiver  no  such 
pbwer  exists  as  to  a  receiver  by  contract. 
So  held  in  case  of  a  receiver  appointed  by 


the  governor.  State  v.  Edgefield  and  Ky.  Bi 
B.  Co.,  6  Lea  (Tenn.),  353;  4  Amer.  &  Eng. 
R.  R.  Cases,  86.     1880. 

217.  Stock  and  stockholders.  Where  the 
relief  sought  is  founded  upon  a  disputed 
equity,  a  court  of  equity  will  with  great  re- 
luctance and  hesitation  take  the  possession 
from  a  defendant  holding  a  clear  legal  title. 
So,  where  none  of  the  actual  holders  of  the 
stock  or  bonds  of  a  railway  company  who 
would  be  affected  similarly  witli  the  plaint- 
iff were  before  the  court,  the  court  ought  to 
hesitate  before  appointing  a  receiver,  on  the^ 
ground  of  a  possible  injury  to  one  holding 
nothing  more  than  a  disputed  equitable 
claim  for  deferred  stock.  Overton  v.  Mem- 
phis and  Little  Bock  B.  B.  Co.,  10  Federal 
Reporter,  866;  3  McCrary  (U.  S.  C.  C),  436. 
1883. 

218.  —  September  3,  1873,  the  Erie  R'y 
Co.  declared  a  dividend  of  one  per  cent, 
upon  its  stock,  and  deposited  the  money  to 
pay  the  same  with  Duncan,  Sherman  &  Co. 
On  December  10,  1874,  the  money  then  re- 
maining with  that  firm  was  withdrawn  by 
the  company,  and  subsequently  passed,  with 
its  other  property,  to  a  receiver  of  the  road. 
An  application  was  made  by  the  petitioner, 
who,  at  the  time  the  dividend  was  declared, 
was  a  stockholder  of  the  company,  to  com- 
pel the  receiver  to  pay  to  him  the  amount  of 
his  dividend.  Held,  that  the  fund  deposited 
with  Duncan,  Sherman  &  Co.  should  be  re- 
garded as  specifically  appropriated  for  the 
payment  of  the  dividend,  and  that  the  stock- 
holders acquired  in  equity  a  lien  upon  si^ch 
fund  to  the  extent  of  the  amount  to  which 
they  were  respectively  entitled,  and  that 
such  lien  followed  the  fund  iu'  the  hands  of 
the  receiver.  Le  Blanc,  In  re,  14  Hun  (N. 
Y.),  8.     1878. 

219.  —  The  court  will  not,  upon  the  peti- 
tion of  the  company  filed  in  the  suit  in  which 
receivers  were  appointed,  take  jurisdiction 
of  and  decide  a  question  as  to  the  propriety 
of  pis(stponing  a  meeting  called  for  the  elec- 
tion of  officers,  which  question  has  no  re- 
lation to  the  objects  for  which  the  receivers 
were  appointed.  Taylor  v.  Philadelphia  and 
Beading  B.  B.  Co.,  7  Federal  Reporter,  381. 
1881. 

220.  —  A  receiver  may,  under  ch.  403  of 
1860,   commence    separate    actions    against 
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each  of  the  stockholders  of  a  corporation  to 
recover  any  sum  reinaining  due  upon  his 
shares  of  stock,  and  he  is  qot  bound  to  bring 
one  action  apd  make  all  the  creditors  and 
stockholders  parties  thereto.  Van  Wagenen 
V.  Clark,  33  Hun  (N.  Y.),  4911.     1880. 

221.  Taxation.  Proceedings  for  collection 
of  taxes  on  railway  in  hands  of  a  receiver 
considered.  Perry  County  v.  Selma,  Marion 
ami  Memphis  B.  R.  Co.,  65  Ala.,  891,  1880;  7 
Amer.  &  Eng.  R.  R.  Cases,  398. 

222.  Title  of  receiver.  The  title  of  a  re- 
ceiver to  the  property  which  is  the  subject 
of  the  receivership  attaches  from  the  date 
of  the  order  of  court  appointing  him;  it  is 
not  deferred  until  he  gives  bond  in  compli- 
ance vrith  the  order.  Maynard  v.  Bond,  67 
Mo.,  315.     1878, 

223.  Torts  of  employes.  The  receiver  of 
a  delinquent  Railroad,  appointed  by  the  gov- 
ernor of  the  state  under  the  act  of  1853,  151, 
6,  is  a  public  agent,  and,  as  such,  not  liable 
for  the  wrongs  or  negligence  of  his  employes, 
but  only  for  his  own  wrongful  acts  or  delin- 
quencies, JBopJeins  v.  Connel,  3  Tenn.  Ch., 
833.     1875. 

224.  Trustees  wiio  are  state  olHcials. 
The  appointment  of  a  receiver  to  take  and 
preserve  a  trust  fund  is  the  exercise  of  a  dis- 
cretion in  which  all  the  circumstances  are 
to  be  taken  into  consideration.  Where  the 
funds  are  in  the  hands  of  trustees,  appointed 
by  the  legislature,  who  hold  their  trust  ex 
officio  as  high  public  officers  of  the  state, 
and  especially  where  one  part  of  the  trust 
involves  duties  of  a  public  character,  the 
court  will  be  very  reluctant  to  take  the  fund 
out  of  their  hands,  and  will  not  do  so  except 
for  the  most  cogent  reasons,  such  as  gross 
fraud  and  imminent  danger  of  the  trust 
fund.  It  will  resort  to  every  coercive  means 
of  compelling  the  trustees  to  perform  their 
duty  before  resorting  to  this  extreme 
measure.  Vose  v.  Reed,  1  Woods  (U.  S.  C. 
0,  647.     1871. 

225.  Two  railways  controlled  by  receiv- 
ers ;  contracts.  Two  railroads  were  in  the 
hands  of  receivers,  appointed  by  this  court 
under  insolvency  proceedings.  Jleld,  that 
the  court  had  power,  on  the  application  of 
either  receiver,  to  modify  a  contract  made 
before  their  insolvency,  so  as  to  equitably  re- 
adjust the  rates  agreed  upon  by  them  for 


terminal  facilities,  and,  also,  for  the  use  of 
part  of  one  road  by  the  other  company.  Re- 
ceivers New  Jersey  and  New  YorleKy  Co.,  In 
re,  39  N.  J.  Eq.,  67.     1878. 

22c.  Vacation  of  order.  A  receiver  ha» 
no  right  to  object  to  an  order  restoring  the 
property  to  its  owners.  Aa  order  appoint- 
ing a  receiver  should  be  vacated  when  all  the 
parties  in  interest  consent  thereto.  L'Engle 
V.  Florida  Central  R.  R.  Co.,  14  Fla.,  368. 
1873. 

227.  Watercourses  ;  floods.  A  railway 
company  is  liable  for  injury  arising  from  in- 
sufficient culverts  and  occurring  during  the 
time  that  its  property  is  in  the  hands  of  a  re- 
ceiver. Union  Trust  Company  v.  Cuppy, 
36  Kans.,  754,  1883;  11  Amer.  &  Eilg.  R.  R. 
Cases,  583.  See,  also,  Kansas  Pacific  R'y  Co, 
V.  Wood,  34  Kans.,  619.     1880. 

238.  Who  may  apply  for  receiver.  Those 
who  have  guarantied  the  pRyment'  of  a  debt, 
for  failure  to  pay  which  relief  is  sought 
under  §  57  of  the  act  respecting  railroads 
and  canals,  authorizing  the  appointment  of 
a  receiver,  are,  on  payment  of  the  debt,  en- 
titled to  tlie  benefit  of  that  section,  as  cr'ed- 
itors  in  respect  of  the  debt  so  paid,  notwith- 
standing the  fact  that  they  have  guarantied 
the  payment  thereof.  Pennsylvania  R.  R. 
Co.  V.  Peinberton  and  New  York  R.  R.  Co., 
38  N.  J.  Eq.,  338.     1877. 


KECOKD. 

See  Eminent  Domain;  Mobtgaob. 

1.  Memorandum  of  jndge.  The  memo- 
randum of  a  judge  of  the  superior  court,  set- 
ting "forth  the  grounds  of  his  overruling  a 
motion  to  set  aside  an  award,  is  no  part  of 
the  record;  and  the  remedy  of  the  party 
aggrieved  is  by  bill  of  exceptions,  and  not 
by  appeal.  Standish  v.  Old  Colony  R.  R.  Co., 
139  Mass.,  158.     1880. 

2.  Process,  Practice  on  substitution  of 
lost  process  considered.  'Mobile  and  Mont- 
gomery  R.  R.  Co.  V.  Smith,  51  Ala.,  339. 
1874. 

3.  Trangcript.  Manner  of  authenticatiou 
determined.  Union  Pacific  R.  R,  Co.  v. 
Simpson,  11  Kans.,  457.    1873. 
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REFERENCE, 

1.  Expert  as  referee.  A  point,  involving 
questions  of  practical  science,  being  in  dis- 
pute, and  the  affidavits  being  conflicting, 
the  evidence  was,  at  the  suggestion  of  the 
court,  and  with  the  consent  of  both  parties, 
referred  to  an  engineer  for  his  report  on  the 
question  in  dispute,  and  the  conclusion  of 
the  engineer,  with  respect  to  the  facts,  was 
adopted  by  and  made  the  ground  Of  the 
order  of  the  court.  Webb  v.  Manchester  and 
Leeds  B'y  Co.,  1  Eng.  R.  R.  &  Canal  Cases, 
676.    1839. 


REFUSAL  TO  CARRY  GOODS. 

1.  Damages.  In  an  action  at  law  against 
a  common  carrier  for  a  wrongful  refusal  to 
carry  property,  the  party  aggrieved  is  entitled 
to  recover,  as  damages,  the  difference  be- 
tween the  value  of  the  property  at  the  place 
where  it  was  tendered  to  the  company  and 
its  value  at  the  place  to  which  it  was  to  be 
taken,  less  the  expenses  of  transportation. 
People  ex  rel.  v.  New  York,  Lake  Erie  and 
Western  B.  B.  Co.,  33  Hun  (.N.  Y.),  533. 
1880. 


REGULATION  OF  RAILWAYS. 

'See  Disoeimination;  Bates. 

1.  By  city  authorities.  A  proviso  in  a  city 
ordinance  granting  certain  privileges  to  a 
railroad  company,  that  such  company  should 
be  subject  to  all  laws  and  ordinances  that 
might  thereafter  be  passed  to  regulate  rail- 
roads in  the  city,  only  means  that  it  shall  be 
subject  to  all  reasonable  and  legal  ordinances 
for  the  regulation  of  the  road.  It  has  no 
such  scope  that  the  railroad  company  should 
remove  its  track  at  the  bidding  of  the  city 
council,  Chicago,  Bock  Island  and  Pacific 
B.  B.  Co.  V.  City  of  Joliet,  79  111.,  35.     1875. 

2.  Charter.  The  operation  of  a  law  for 
regulating  "  all  existing  railroad  corpora- 
tions ''  extends  to  and  controls  railroads  in- 
corporated after  as  well  as  before  its  passage, 
unless  exception  is  provided  in  their  charters. 
Indianapolis  and  St.  Louis  B.  B.  Co.  v. 
Blackman,  63  111.,  117,  1873;. 7  Amer.  E'y 
Rep.,  56.    See,  also,  Illinois  Central  B.  B. 


Co.  V.  The  People,  95  111.,  313,  1880;  1  Amer. 
&  Eng.  R.  E.  Cases,  188. 

3.  —  The  state  has  no  power  to  enact  laws 
flxing  rates  of  transportation  upon  lines  of 
railway  previously  chartei?ed.  Philadelphia, 
Wilmington  and  Baltimore  B.  B.  Co.  v.  Bow- 
ers, 4  Houston  (Del.),  506,  1873;  6  Amer.  R'y 
Rep.,  105. 

4.  Commissioners ;  powers.  The  railway- 
commissioriers,  under  86  and  37  Vict.,  o.  48, 
made  an  order  requiring  the  C.  and  the  S.  E. 
Railway  Companies  to  make  arrangements 
and  to  afford  facilities  for  the  transfer  of 
traffic  from  the  line  of  one  company  to  the 
other ;  to  arrange  the  arrivals  of  their  trains 
at  a  junction  in  a  particular  manner,  and 
directing  the  C.  Company  to  run  trains  over 
a  disused  branch  line ;  and,  upon  non-cohi- 
pliance  with  the  order,  made  a  further  order 
imposing  penalties  upon  both  companies  for 
their  disobedience.  Held,  that  the  first  or- 
der was  invalid,  and  that  a  prohibition  must 
be  granted  to  restrain  the  commissioners 
from  enforcing  it;  for,  assuming  that  they 
had  jurisdiction  to  require  each  company 
separately  to  give  facilities  according  to  its 
powers,  they  were  not  entitled  to  order  two 
companies  to  act  jointly  in  doing  what  nei- 
ther could  do  separa,tely.  Toomer  v.  Lon- 
don, Chatham  and  Dover  B'y  Co.,  Law 
Reports,  3  Exchequer  Division,  450.     1877. 

5.  —  The  railway  commissioners,  to  whoita 
has  been  transferred  the  jurisdiction  of  the 
court  of  common  pleas  under  the  Railway 
and  Canal  Traffic  Act,  1854  (17  and  18  Vict., 
c.  31),  have  under  that  act  jurisdictioii  to 
hear  and  determine  a  complaint  against  a 
railway  company  of  not,  according  to  its 
powers,  affording  all  reasonable  facilities  for 
receiving,  forwarding  and  delivering  passen- 
gers and  other  traffic  at  and  from  any  of  its 
stations  which  are  used  by  the  company  for 
such  passengers  or  other  traffic;  and  al- 
though the  commissioners  have  no  jurisdio-. 
tion  to  order  the  company  to  make  a  new 
railway  station,  or  to  order  any  particular 
works,  or  otherwise  to  interfere  with  the 
discretion  of  the  company  in  the  mode  of 
performing  its  obligation  to  afford  such  fa- 
cilities, according  to  its  powers,  for  the  re- 
ceiving, forwarding  and  delivering  of  the 
traffic,  yet  they  have  jurisdiction  to  order 
such  facilities,  even  if  their  doing  so  would 
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necessitate  the  making  by  the  company  of 
some  structural  alteration  of  such  station. 
South  Eastern  R'y  Co.  v.  Railway  Commis- 
sioners, Law  Reports,  6  Queen's  liench  Di- 
vision, 688.  18S1.  But  see  Same  v.  Same, 
Law  Reports,  6  Queen's  Bench  Division,  217. 
1879. 

(J.  —  The  mere  fact  that  railway  com- 
panies make  charges  for  the  conveyance  of 
passengers  in  excess  of  those  authorized  by 
their  special  acts,  but  without  any  undue 
preference,  is  not  a  breach  of  their  obliga- 
tion under  17  and  18  Vict.,  o.  81,  s.  3,  to 
"  afford  according  to  their  respective  powers 
all  reasonable  facilities  for  the  receiving  and 
forwarding  and  delivering  of  traflRo  upon 
and  from  the  several  railways  and  canals  be- 
longing to  or  worked  by  such  companies  re- 
spectively, and  for  the  return  of  carriages, 
trucks,  boats  and  other  vehicles."  And  the 
railway  commissioners  have  no  jurisdiction 
to  grant  an  injunction  to  restrain  the  mak- 
ing of  such  excessive  charges.  Oreat  West- 
ern R'y  Co.  V.  Railway  Commisnioners,  Law 
Reports,  7  Queen's  Bench  Division,  182, 
1881 ;  2  Amer.  &  Eng.  R.  R.  Oases.  017. 

7.  Constitutional  law.  The  creation  of  a 
board  of  railway  commissioners,  with  au- 
thority to  regulate  the  rates  for  carriage  of 
passengers  and  freight,  held  to  be  constitu- 
tional. Georgia  R.  R.  and  Banking  Co.  v. 
Smith,  9  Amer.  &  Eng.  R.  R.  Cases  (Ga.), 
885,  1888;  Tilley  v.  Savannah,  Florida  and 
Western  R.  R.  Co.,  5  Federal  Reporter,  C41, 
1881. 

8.  —  The  act  of  the  general  assembly  of 
the  state  of  Iowa,  entitled  "An  act  to  es- 
tablish reasonable  maximum  rates  of 
charges  for  the  transportation  of  freight 
and  passengers  on  the  different  roads  of 
this  state,"  approved  March  28,  1874,  is  not 
in  conflict  with  §  4,  art.  1,  of  the  constitu- 
tion of  Iowa,  which  provides  that  "  all  laws 
of  a  general  nature  shall  have  a  uniform 
operation,"  and  that  "  the  general  assembly 
shall  not  grant  to  any  citizen,  or  class  of 
citizens,  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  be- 
long to  all  citizens;"  nor  is  it  a  regulation  of 
interstate  commerce.  Chicago,  Burlington 
and  Quincy  R.  R.  Co.  v.  Iowa,  H  V.  &., 
155,  1876;  16  Amer.  R'y  Rep.,  169. 

0.  —  The  Winona  and  St.  Peter  R.  R.  Co. 


having  been  incorporated  as  a  commoa 
carrier,  with  nil  the  rights  and  subject  to 
all  the  obligations  which  that  term  implies, 
was  bound  to  carry,  when  called  upon  for 
that  purpose,  and  charge  only  a  reasonable 
compensation  therefor.  The  state  has  th* 
right  to  regulate  its  rates.  Winona  and  St. 
Peter  R.  R.  Co.  v.  Blake,  94  U.  8.,  180,  1876;. 
16  Amer.  R'y  Rep.,  177. 

10.  —  The  Chicago  and  Northwestern  R'y 
Co.  was,  by  its  charter,  and  the  charters  of 
other  companies  consolidated  with  it,  au- 
thorized "  to  demand  and  receive  such  sum 
or  sums  of  money  for  the  transportation  of 
persons  and  property,  and  for  storage  of 
property,  as  it  shall  deem  reasonable."  The 
constitution  of  Wisconsin,  in  force  when 
the  charters  wore  granted,  provides  that  all 
acts  for  the  creation  of  corporations  within 
the  state  "may  be  altered  or  repealed  by 
the  legislature  at  any  time  after  their  pas- 
sage." Held,  that  the  legislatuie  had  power 
to  prescribe  a  maximum  of  charges  to  be 
made  by,  said  company  for  transporting  per- 
sons or  property  within  the  state,  or  taken 
up  outside  the  state  and  brought  within  it, 
or  taken  up  inside  and  carried  without, 
Peik  V.  Chicago  and  Northwestern  R'y  Co., 
94  U.  8.,  164,  1876;  16  Amer,  R'y  Rep.,  418. 
It.  —  Where  property  has  been  clothed 
with  a  public  intei-est,  the  legislature  may 
fix  a  limit  to  that  which  shall  in  law  be  rea- 
sonable for  its  use.  lb.;  Peik  v,  Chicago 
and  Northwestern  R.  R.  Co.,  6  Bisscll  (U.  S. 
C.  C),  177.    1874. 

12.  — A  state  law  to  prevent  theunjustdis- 
criinination  in  rates  for  the  transportation 
of  passengers  or  freight  from  a  point  within 
to  a  point  without  the  state,  though  it  may 
incidentally  affect  commerce  between  states,, 
cannot  be  said  ta  bo  a  law  regulating  com- 
merce among  the  states,  within  the  mean- 
ing of  the  federal  constitution,  especially 
when  it  does  not  purport  to  exercise  control 
over  any  railroad  corporation  except  those 
that  run  or  operate  in  the  state,  and  which 
have  domestic  relations  with  the  people  of 
the  state.  People  v.  Wabash,  St.  Louie  and 
Paeifio  R'y  Co.,  104  111.,  476,  1882;  7  Amer. 
&  Eng.  R.  R.  Cases,  628. 

18.  —  Section  87  of  the  railroad  act,  ta 
prevent  unjust  diacriminations  in  the  rates 
charged    for    transporting    tjassengers    or 
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freight,  etc.,  Is  not  limited  to  railroads  or- 
ganized under  the  laws  of  Illinois,  but  in- 
cludes all  companies  operating  railroads  in 
Illinois,  regardless  of  the  states  in  which 
they  may  have  been  organized.    lb. 

14.  —  The  supreme  court  of  Illinois  ad- 
heres to  the  conclusion  holding  §  87  of  the 
railroad  act,  to  prevent  unjust  discrimina- 
tions in  the  rates  charged  for  carrying  pas- 
sengers or  freights,  to  be  free  from  any 
constitutional  objection,  and  holding  a  rail- 
way company  liable  to  the  penalty  imposed 
for  discriminating  in  the  rate  of  charges  as 
to  different  contracts  for  through  transporta- 
tion of  freight  from  points  in  Illinois  to  a 
point  in  another  state,  for  different  dis- 
tances, charging  a  greater  sum  for  the  less 
distance  of  the  entire  carriage  than  for  the 
greater  distance.  Wabash,  St.  Louis  and 
Paciflo  R'y  Co.  v.  The  People,  105  111.,  336. 
1883.  Contra,  see  Kaeiser  v.  Illinois  Central 
iJ.  B.  Co.,  18  Federal  Reporter,  151,  1883. 
Carton  v.  Illinois  Central  R.  R.  Co.,  59  la., 
148,  1883;  6  Amer.  &  Eng.  R.  R.  Cases,  305. 

15.  —  The  state  board  of  railway  commis- 
sioners has  no  power  to  regulate  or  interfere 
with  the  transportation  of  persons  or  mer- 
chandise by  a  steamship  company  between 
ports  within  the  state,  if  they  be  in  ti'ansit 
to  or  from  other  states,  or  when  in  navigat- 
ing the  ocean  the  vessel  goes  beyond  a  ma- 
rine league  from  the  shore.  This  power  has 
been  conferred  upon  congress,  and  is  exclu- 
sive. Paciflo  Coast  Steamship  Co.  v.  R.  R. 
Commissioners,  18  Federal  Reporter,  10.  1883 

16.  —  So  much  of  the  act  approved  April 
19,  1873,  entitled  "  An  act  regulating  the 
charges  for  transportation  of  freight  upon 
railroads  "  (Sess.  Acts  1872-3,  p.  62),  as  relates 
to  the  transportation  of  passengers,  is  un- 
constitutional, since  the  title  limits  the  act 
to  the  transportation  of  freight.  Evans  v. 
Memphis  and  Charleston  R.  R.  Co.,  56  Ala., 
246,  1876;  18  Amer.  R'y  Rep.,  350. 

17.  —  A  state  statute  requiring  railroads 
to  draw  the  cars  of  other  corporations  as 
well  as  their  own,  at  reasonable  times  and 
for  reasonable  compensation,  to  be  agreed 
upon  by  the  parties  or  fixed  by  the  railroad 
commissioner,  does  not  conflict  with  the 
constitutional  provisio.n  that  congress  shall 
have  power  to  regulate  commerce  between 
the  states,    Rae  v.  Grand  Trunk  R'y  Co.,  14 


Federal  Reporter,  401;  1883;  9  Amer.  «fc  Eng. 
R.  R.  Cases,  470. 

18.  —  The  states  have  the  power  to  regu- 
late the  operations  of  elevators  receiving 
grain  from  railways  and  other  common  car- 
riers.   Munn  V.  Illinois,  94  U.  S.,  113.    1876. 

19.  Crossing  of  railways.  Where,  by  a 
clause  in  an  act  of  parliament,  it  was  en- 
acted "That  nothing  herein  contained  shall 
be  construed  to  prevent  any  oiyner  or  oc- 
cupier of  any  ground  through  which  the 
said  railway  may  pass  from  carryirlg,  at  his 
or  their  own  expense,  any  railway  or  other 
road,  or  any  cut  or  canal  which  such  owner 
or  occupier  is  authorized  to  make  in  his  or 
her  lands  or  grounds,  across  the  said  main 
railway,  within  the  respective  lands  or 
grounds  of  such  owner  or  occupier," —  held, 
that  the  right  given  by  this  clause  was  not 
confined  to  the  state  of  the  land  at  the  time 
the  act  passed,  but  was  intended  for  the 
convenience  of  the  occupiers,  from  tiine  to 
time,  of  the  land,  partly  on  one  side  and 
partly  on  the  other,  of  the  principal  railway, 
and  that  without  reference  to  the  title  under 
which  it  was  held.  Monkland  R'y  Co.  v. 
Dixon,  3  Eng.  R.  R.  &  Canal  Cases,  273v 
1843. 

20.  —  Sec.  1118  of  the  Code  provides 
that  "  all  the  railroads  of  the  state  have 
power  to  construct  their  roads  so  as  to  cross 
each  other,  if  necessary,  by  the  main  tracks- 
or  branches,  or  to  unite  with  eaclj  other  as 
with  branches."  Held,  that  the  plain  mean- 
ing of  this  section,  read  by  the  light  of 
§g  1118  and  1130,  was  that  various  roada 
might  form  a  homogeneous  system,  and 
that  these  roads,  or  any  future  roads,  might 
unite  by  building  tracks  from  one  to  the 
other  for  the  purpose  of  transporting  loaded 
cars.  Louisville  and  Nashville  R.  R.  Co.  v. 
State,  9  Baxter  (Tenn.),  533.     1876. . 

21.  Crossing  of-  streets.  An  ordinance 
of  a  city,  which  required  a  railroad  com- 
pany to  keep  a  flagman  by  day  and  a  red 
lantern  by  night  at  a  certain  street  crossing 
where  the  company  had  only  a  single  track, 
and  over  which  only  its  usual  trains  passed, 
and  where  it  did  not  appear  that  such  cross- 
ing was  unusually  dangerous,  or  more  so 
than  ordinary  crossings,  held,  not  to  be  a 
reasonable  requirement,  and,  therefore, 
within  the  constitutional  limitation  on  the 
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exeroiee  of  the  police  power,  Toledo,  Wa- 
bash  and  Western  M'y  Co.  v.  City  of  Jack- 
sonville, 67  III.,  37.     1878. 

22.  Gauge.  The  Launceston  and  South 
Devon  Railway  Act,  1863,  §  84,  enacts  that 
"if  at  any  time  it  shall  be  made  to  appear 
to  the  board  of  trade  to  be  requisite  for  the 
public  service,  the  company  shall,  on  the 

.  requisition  of  that  board,  lay  down  or  per- 
mit to  be  laid  down,  on  all  or  any  part  of 
the  railway  hereby  authorized,  an  addi- 
tional rail  or  l-ails  for  the  passage  of  engines 
and  carriages  adapted  to  the  nairow  gauge 
over  the  same."  Held,  that  "  public  serv- 
ice" did  not  mean  government  service 
merely,  but  included  any  service  which 
would  supply  wants  felt  by  the  public,  or 
which  the  public  might  reasonably  be  desir- 
ous of  having  on  its  own  behalf.  The  com- 
missioners being  of  opinion  that  it  was 
requisite  for  the  public  service  that  the  line 
should  be  narrow  gauged  between  Launces- 
ton and  Lidfield  Junction,  advised  the  board 
of  trade  to  require  the  South  Devon  Railway 
Company,  the  owners  of  the  line,  to  elect 
either  to  lay  down  an  additional  rail  itself 
between  those  places,  or  permit  it  to  be  laid 
down.  Inhabitants  of  Launceston,  In  re,  8 
Neville  &  MoNaraara,  137.    1877. 

23.  Injunction.  Ch.  273,  Laws  of  1874, 
after  flxing  the  maximum  tolls  chargeable 
by  railway  companies  in  Wisconsin,  gives 
certain  civil  remedies  against  the  companies 
to  persons  injured  by  violations  of  the  rates 
so  fixed,  and  also  provides  penalties  dgainst 
the  agents  of  the  companies  who  may  be 
guilty  of  such  violations ;  but  it  does  not  pro- 
vide penalties  against  the  companies  them- 
selves. Held,  that  the  legal  remedies  so 
provided  furnish  no  sufficient  ground  for 
denying  the  relief  here  sought  by  Injunc- 
tion against  the  corporations  to  restrain 
them  from  charging  illegal  tolls.  Attor- 
ney-Oeneral  v.  B.  U.  Cdmpanies,  85  Wis., 
425.    1874. 

24.  —  The  maximum  rates  of  toll  having 
been  materially  changed  by  chaps.  113  and 
834  of  1875,  the  court  holds  that  the  cause  Is 
not  ripe  for  judgment,  and  (being  about  to 
close  the  term)  orders  its  continuance  until 
the  next  term.  Attorney-General  v.  Chi- 
cago, Milwaukee  and  St.  Paul  IPy  Co.,  88 
Wis.,  69.    1875. 


25.  Nnino   of    corporation;    inisnomor. 

Ch.  278,  Laws  of  1874,  in  its  classification  of 
the  railways  of  Wisconsin,  names,  among 
those  in  "Class  A.,"  the  "Milwaukee  and 
St.  Paul  R'y  Co."  One  of  the  defendant 
companies  was  formerly  known  by  that 
name,  and  was  so  designated  in  previous  acts 
of  the  legislature,  granting  powers  here 
claimed  by  said  company  by  virtue  of  such 
acts,  including  an  act  approved  March  10, 
1874.  In  February,  1874,  however,  under  6, 
general  statute  providing  for  such  changes 
of  corporate  names,  said  company  had 
changed  its  name  to  the  "Chicago,  Milwau- 
kee &  St.  Paul  R'y  Co.,"  by  which  name  it  is 
here  made  defendant.  No  other  company 
has  ever  been  known  In  this  state  by  the 
name  first  above  stated.  Held,  that  the  pro- 
visions of  said  act  relating  to  the  "  Milwau- 
kee and  St.  Paul  R'y  Co."  must  be  regarded 
as  applying  to  said  defendant.  Attorney- 
Oeneral  v.  R.  R,  Companies,  83  Wis.,  435. 
1874. 

2C.  Penalties.  In  an  action  to  recover 
the  statutory  penalty  for  making  unjust  dis- 
criminations In  Its  rates  of  charges  of  toll 
and  for  freights,  the  declaration  must  show 
that  the  respective  freights  mentioned  were 
of  like  quantity,  of  the  same  class,  and  that, 
in  respect  to  such  freight,  there  was  a  higher 
charge  for  a  less  than  for  a  greater  distance. 
The  description  of  the  respective  freights 
merely  as  one  car-load  of  ponies,  and  one 
oar-load  of  horses,  does  not  sufficiently  show 
them  to  be  "  like  quantities  of  freight  of 
the  same  class."  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  The  People,  77  111.,  448, 
1875;  8  Amer.  R'y  Rep.,  93. 

27.  —  To  hofd  a  railway  company  lia- 
ble to  the  penalties  provided  in  the  act  to 
prevent  extortion,  etc.,  approved  May  2, 
1873,  on  the  ground  of  extortion,  it  must  be 
shown  that  It  charged  more  than  the  maxi- 
mum rates  fixed  by  the  railroad  and  ware- 
house commissioners,  and,  until  these  rates 
are  fixed,  no  liability  can  be  incurred,  under 
the  statute,  for  unreasonable  and  extortion- 
ate charges,  and  when  made,  the  taking  of 
the  rates  named,  or  less  rates,  will  not  incur 
the  penalty,  even  though  the  proof  shows 
them  to  be  more  than  fair  and  reasonable 
rates.    lb, 

28.  —  A  complaint  contained  allegations 
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against  the  defendant  for  having,  contrary 
to  the  "  Act  to  prevent  extortion  by  railroad 
companies,"  passed  March  27,  1857,  charged 
the  plaintifiE  thirteen  cents  extra  fare  from 
L.  to  B.  on  five  hundred  and  sixty-seven  oc- 
casions, and  asked  for  Judgment  for  the  ex- 
cess, and  $50  penalty  for  each  violation  of 
the  statute.  EeVd,  that  the  plantifE  was 
entitled  to  recover  one  penalty  of  $50,  and 
the  excessive  fare  paid,  but  was  not  en- 
titled to  recover,  five  hundred  and  sixty- 
six  penalties,  in  addition.  Bissell  v. 
New  York  Central  >  and  Hudson  River 
B.  B.  ■  Co.,  67  Barbour  (N.  Y.),  385. 
1873. 

29.  —  A  suit  was  brought  to  recover  of  a 
railroad  company  for  charging  a  passenger 
fare  exceeding  three  cents  a  mile,  under  the 
actof  April  13, 1871.  At  the  time  the  railroad 
commissioners  had  not  assigned  the  defend- 
ant's road  to  any  class,  as  required,  by  the 
act,  and  there  was  no  pi-oof  that  the  charge 
made  was  unreasonable,  or  to  what  class  the 
road  did  belong.  Held,  that  the  plaintiS 
could  not  recover.  Moore  v.  Illinois  Central 
B.  B.  Co.,  68  111.,  385.     1873. 

30.  (Jno  warranto.  The  attorney-general 
has  the  election  to  proceed  against  the  de- 
fendant companies  for  their  alleged  viola- 
tions of  legal  duty,  either  by  information  in 
the  nature  of  quo  warranto,  or  by  injunc- 
tion ;  but  the  court  Will  require  him  to  make 
his  election,  and  not  to  proceed  by  both 
remedies.  Attomey-Oeneral  v.  R.  R,  Com- 
panies, .S5  Wis.,  425.     1874. 

31.  Rates.  A  power  of  government  which 
actually  exists  is  not  lost  by  non-user.  The 
fact,  therefore,  that  the  power  of  regulating 
the  maximum  rates  of  fare  and  freight  w^as 
not  exercised  for  more  than  twenty  years 
after  the  incorporation  of  that  company  is 
unimportant.  Nor  does  it  affect  the  case 
that,  before  the  power  was  exercised,  the 
company  had  pledged  its  income  as  security 
for  the  payment  of  debts  incurred,  and  had 
leased  its  road  to  a  tenant  that  i-elied  upon 
the  earnings  for  the  means -of  paying  the 
stipulated  rent.  It  could  neither  grant  nor 
pledge  more  than  it  had,  and  its  pledgee  or 
tenant  took  the  property  subject  to  the  exer- 
cise by  the  stale  of  the  same  powers  of  regu- 
lation which  might  have  been  exercised  over 
the  company  itself.      Chicago,   Burlington 
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and  Quiney  R.  R.  Co.  v.  Iowa,  94  U.  S.,  155, 
1876 ;  16  Amer.  R'y  Rep.,  169. 

32.  —  A  railroad  company  in  Wisconsin 
cannot  recover  for  tlie  transportation  of 
property  more  than  the  raaxinium  fixed  by 
the  act  of  that  state  of  March  11,  1874,  by 
showing  that  the  amount  charged  was  no 
more  than  a  reasonable  compensation  for  the 
services  rendered.  Chicago,  Milwaukee  and 
St.  Paul  B.  R.  Co.  V.  Aekley,  94  U.  S.,  179, 
1876;  16  Amer.  R'y  Rep.,  176. 

33..  —  Railroad  companies  incorporated 
prior  to  the  adoption  of  the  constitution  of' 
1851,  and  which  avail  themselves  of  §  24  of 
the  general  corporation  act  of  1852  (S.  &  C. 
Stat.,  281),  either  by  taking  leases  of  the 
roads  of  other  companies,  or  by  leasing  their 
own  roads  to  other  companies,  are  to  be  re- 
garded as  thereby  accepting  a  "provision"' 
of  said  act,  within  the  meaning  of  g  71,  and  ' 
relinquishing  all  rights  under  their  charters 
inconsistent  with  the  provisions  of  said  act. 
The  right  to  demand  and  take  specified 
rates  of  fare,  free  from  legislative  control  or 
alteration,  is  one  of  the  rights  thus  relin- 
quished by  such  companies,  and  they,  there- 
fore, become  subject  to  legislative  control,  in 
that  regard,  equally  as  companies  formed! 
under  said  act  of  185S.  Cincinnati,  Hamih 
ton  arid.  Dayton  B.  B.  Co.  v.  Qole,  29  Ohio 
St.,  126.     1876. 

34.  —  The  charter  of  a  railroad  company  - 
authorized  it  "to  charge  for  the  transporta- 
tion of  passengers  at  a  rate  not  exceeding 
seven  and  one-half  cents  per  mile,  and  for 
the  transportation  of  goods  by  weight,  not . 
exceeding  fifty  cents  per  one  hundred  pounds 
per  one  hundred  miles ;  "  held,  that  for  heavy 
articles  the  company  could  only  charge  for 
the  actual  distance  of  transportation  at  a 
rate  not  exceeding  fifty  cents  per  one  hun 
dred  pounds  per  one  hundred  miles.     Knox 
V.  Railroad  Co.,  5  So.  Car.,  22.     1873.     Re- 
hearing denied.     K7iox  and  Gill  v.  R.  R.  Co., 

5  So.  Car.,  73.     1873. 

35.  —  The  consolidation,  pursuant  to  the 
statute  of  Ohio  of  April  10,  1856  (4  Curwen, 
2791),  of  two  or  more  railway  companies 
works  their  dissolution.  AU  the  powers  and 
franchises  of  the  new  company  which  is 
thereby  formed  are  derived  from  that  stat- 
ute, and  are  subject  to  "  be  altered,  revoked 
or  repealed  by  the  general  assembly,"  under 


1010 


REGULATION  OF  RAILWAYS. 


Requirement  to  Stop  at  County  Seats  —  Statute  in  Nature  of  Contract. 


§  3,  art.  I,  of  the  constitution  of  that  state, 
which  took  effect  September  1,  1851.  Shielda 
V.  Ohio.  95  U.  S.,  819.     1877. 

8G.  —  The  general  assembly  does  not, 
therefore,  impair  the  obligation  of  a  con- 
tract by  prescribing  the  rates  for  the  trans- 
portation of  passengers  by  the  new  company, 
although  one  of  the  original  companies  was, 
prior  to  the  adoption  of  that  constitution, 
organized  under  a  charter  wliich  imposed  no 
limitation  as  to  such  rates.     Jb. 

87.  —  The  Pacific  R.  R,  Co.  of  Missouri, 
under  its  original  charter  of  1849,  and  under 
the  act  of  1868,  had  the  power  to  regulate 
tolls  until  the  year  1878  j  and  the  act  of  1873 
(Adj.  Sess,  Acts  1873,  p.  69),  in  attempting 
meanwhile  to  fix  i-egulations  in  conflict  with 
those  of  the  company,  was  held  invalid. 
One  aggi'ieved  by  its  charges  could  have  his 
damages  in  court.  But  the  justice  or  injus- 
tice of  the  rates  cannot  be  determined  by 
the  legislature.  Sloan  v.  Pacifle  R.  B.  Co., 
61  Mo.,  34.     1S75. 

88.  —  The  statute  of  1874,  ch.  379,  §  140, 
providing,  under  a  penalty,  that  "no  rail- 
road coiporation  shall  charge  or  receive  for 
the  transportation  of  freight  to  any  station 
on  its  road  a  greater  sum  than  is  at  tlie  time 
charged  or  received  for  the  transportation  of 
the  like  class  and  quantity  of  freight  from 
the  same  original  point  of  departure  to  a 
station  at  a  greater  distance  on  its  road  in 
the  same  direction,"  applies  to  the  carriage 
of  freight  by  such  a  company  as  a  common 
carrier  over  its  own  line,  and  not  over  other 
railways,  for  which  it  charges  and  receives 
nothing,  except  as  collecting  agent  of  the 
corporations  owning  such  other  roads.  Com- 
monwealth V.  Worcester  and  Na,shua  R.  R. 
Co.,  134  Mass.,  661,  1878;  18  Amer.  R'y  Rep., 
418. 

39.  —  A  charter  of  a  railway  company 
prescribed  a  maximum  rate  of  charge  for 
the  carriage  of  heavy  articles  by  the  liun- 
dred  pounds,  and  of  articles  of  measurement 
by  the  cubic  foot;,  without  further  definition 
in  the  act  itself;  whether  colton  in  bales 
should  be  charged  as  a  heavy  article  or  as  an 
article  of  measurement  depends  upon  the 
meaning  of .  those  terms  as  used  in  the  char- 
ter, to  be  ascertained  by  proof  of  the  custom 
prevailing  at  the  passage  of  the  act.  Bon- 
ham  V.  C,  C.  and  A.  R.   R.  Co.,  13  So. 


Car.,  267,  1879;  3  Amer.  &  Eng.  R.  R.  Cases, 
303. 

40.  —  It  was  properly  left  to  the  jury  to 
determine  whether  bales  of  cotton  were 
heavy  articles,  or  articles  of  measurement, 
within  the  meaning  wliich  custom  had 
given  to  those  terms  at  the  date  of  the  char- 
ter. Elder  V.  C,  C.  and  A.  R.  R.  Co.,  13  So. 
Car..  SIO.     1879. 

41.  Eo^uii'oment  to  stop  fit  coiinly  srats. 
A  through  passenger  train,  equipped  and 
operated  in  the  same  manner  as  other  pas- 
senger tx-ains  on  the  same  road,  carrying  pas- 
sengers and  baggage  as  oilier  trains,  and 
running  on  the  official  time-table  of  the  com- 
pany the  same  as  its  otlier  passenger  trains 
do,  the  only  difference  being  that  the  other 
trains  stopped  at  all  the  stations  while  this 
did  not,  is  held  to  be  a  "regular  passenger 
train,"  within  the  meaning  of  the  act  ap- 
proved May  39, 1879,  which  requires  all  such 
trains  to  stop  at  county  seat  stations  a  suffi- 
cient length  of  time  to  receive  and  let 
off  passengers  with  safety.  Chicago  and 
Alton  R.  R.  Co.  v.  The  People,  105  111.,  657, 
1883 ;  Chicago  and  Alton  R.  R.  Co.  v.  Pier- 
son,  13  Amer.  &  Eng.  R.  R.  Cases  (111.),  156, 
1883. 

42.  —  This  statute  is  not  a  regulation  of 
interstate  commerce,  and  therefore  inhib- 
ited by  the  constitution  of  the  United  States, 
though  the  line  of  road  may  pass  through 
different  states.  Such  a  law  is  a  proper 
exercise  of  the  police  power  of  the  state. 
lb. 

48.  Speed.  The  legislature  has  the  power 
to  regulate  the  speed  of  locomotives  in  pass- 
ing through  cities  and  towns,  and  the  exer- 
cise of  such  power  is  no  violation  of  a  charter. 
Mobile  and  Ohio  R.  R.  Co.  v.  The  State,  61 
Miss.,  137,  1875;  Toledo,  Peoria  and  Warsaw 
R'y  Co.  V.  Deacon,  63  111.,  91,  1873. 

44.  Statute  in  nature  of  contrnct.  The 
provision  in  g  13  of  the  General  Railroad  Act 
of  February  11,  1848  (S.  &  C,  273),  that  no 
reduction  shall  be  made  in  the  rates  of  fare 
and  charges  fortreight  allowed  to  companies 
organized  under  said  act,  unless  where  their 
not  pi-oflts  for  the  previous  ten  yeai-s  amount 
to  ten  per  cent,  on  their  capital,  is  in  the  nat- 
ure of  a  contract  and  binding  on  the  state. 
Iron  R.  R.  Co.  v.  Lawrence  Furnace  Co., 
29  Ohio  St,,  208.     1876. 


RELEASE  — REMITTITUR— REMOVAL— REMOVAL  OF  CAUSES.        IQil 


Miscellaneous. 


RELEASE. 

1.  Effect  of.  Where  a  party  having  capac- 
ity to  read  an  instrument  signs  it  without 
reading  it,  and  without  requesting  it-  to  be 
read  to  him,  he  is  bound  thereby,  if  no  de- 
vice is  used  to  put  him  off  his  guard.  Outli- 
her  V.  Chicago,  Rock  Island  and  Pacific  R. 
R.  Co.,  59  la.,  416.     1883. 

2.  —  The  signing  of  a  release  and  receiving 
payment  for  a  spoiled  hat  is  not  a  bar  to  a 
suit  for  a  personal  injury  received  at  the 
time  of  the  damage  to  the  iiat.  Roberts  v. 
Eastern  Counties Ry  Co.,  1  Foster  &  Finlason 
(Nisi  Prius),  400.     1859. 

3.  Fraud.  A  release  of  all  claims,  which 
is  pleaded  as  a  bar  to  an  action  at  law,  may, 
in  that  action,  be  shown  to  have  been  ob- 
tained by  fraud.  The  finding  of  the  jury 
upon  this  question  of  fraud  has  the  same 
force  as  their  verdict  upon  any  other  issue 
in  the  action.  Btmsian  v.  Milwaukee,  Lake 
Shore  and  Western  Ry  Co.,  56  Wig.,  325, 
1883;  10  Amer.  &  Eng.  R.  R.  Cases,  716. 

4.  —  After  the  plaintiff  had  commenced 
her  action  against  a  railway  company  to  re- 
cover damages  for  personal  injuries,  the 
company's  agent  obtained  a  release  from  her 
in  the  absence  of  her  counsel,  and  when  she 
had  no  proper  adviser.  The  execution  of  the 
release  was  urged  upon  her  by  her  attending 
physician,  acting  on  behalf  of  the  company, 
when  she  desired  a  postponement  until  she 
Could  consult  her  counsel.  She  was  unin- 
formed as  to  the  amount  of  charges  her 
attorneys  would  be  entitled  to  demand  for 
their  services,  and  the  defendant's  agent 
represented  that  the  company  would  prob- 
ably defeat  her  in  tlie  action,  and  if  it  did  not, 
her  counsel  would  probably  absorb  What- 
ever damages  she  might  recover  after  an  un- 
certain and  protracted  litigation.  Held,  that 
the  jury  wei'e  justified  in  finding  that  the 
release  was  a  fraud  upon  the  plaintiff.     lb. 

5.  —  Where  a  party  executed  a  paper, 
purporting  to  be  a  written  release,  discharg- 
ing his  right  of  action  against  a  railroad 
company  for  injuries  complained  of,  and  at 
the  time  of  executing  the  same  he  was  so 
»nuch  under  the  influence  of  drugs  and  opi- 
ates taken  to  alleviate  his  pains,  caused  by 
a  broken  thigh,  that  he  was  mentally  inca- 
pacitated to  contract,  held,  that  such  a  xelease 


is  voidable,  and  not  ^  defense  to  his  cause 
of  action ;  and  also  Keld,  that  in  such  case  it 
was  not  necessary  for  him  to  pay  back  nor 
offer  to  pay  back  the  money  received  at  the 
time  of  signing  said  paper  as  a  condition 
precedent  to  his  right  to  sue  on  his  claim  for 
damages.  On  the  trial,  the  jury  had  the 
right  to  give  the  company  credit  for  the 
money  paid  at  the  time  the  release,  so  called, 
was  signed.  Chicago,  Rock  Island  and  Pa- 
cific R.  R.  Co.  V.  Doyle,  18  Kans.,  58,  1877; 
15  Amer.  R'y  Rep.,  187.  See,  also,  Schultzv. 
Chicago  and  Northwestern  R'y  Co.,  44  Wis., 
638,  1878;  18  Amer.  R'y  Rep.,  146. 


BEMITTITUK. 

1.  Effect  of.     A  remittitur  held  not  to 

cure  error  under  the  facts  of  a  particular 

case.     T.  and  N.  O.  R.  R.  Co.  v.  White,  55 
Tex..  351.     1881. 


REMOTAI. 

1.  Corporation  doing  business '  in  tiie 
state.  The  fact  that  the  petitioner  for  re- 
moval was  a  corporation  doing  business  in 
Illinois,  or  that  the  general  issue  had  been 
filed  in  the  cause,  will  not  affect  the  right  of 
removal.  Terre  Haute  and  Indianapolis  R. 
R.  Co.  V.  Abend,  9  Brad  well  (111.),  304.    1881. 


KEMOTAL  OF  CAUSES. 

See  Federal  Courts. 

1.  Action  for  attorneys'  fees.  An  action 
by  attorneys  for  compensation  in  the  fore- 
closure of  a  mortgage,  by  which  they  claim 
a  lien  on  the  railway  for  their  services,  is 
such  a  suit  as  may  be  removed  to  the  federal 
courts.  Pettus  v.  Ga.  R.  R.  and  Banking 
Co.,  3  Woods  (U.  S.  C.  C),  620.     1879. 

2.  Action  to  compel  transfer  of  stoclc.  A 
proceeding  by  mandamus  in  the  state  court, 
under  the  statutes  of  Kansas  (Gen.  Stats. 
1868,  p.  766),  to  compel  the  defendant  com- 
pany to  register  the  transfer  of  certificates 
of  stock  held  by  the  plaintiff,  is  a  "  suit  of  a 
civil  nature  at  law  "  within  the  meaning  of 
the  removal  act  of  March  3,  1875,  and,  upon 
proper  application,   may  be  transferred  to 
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the  circuit  court  of  the  United  States. 
Washington  Improvement  Co.  v.  Kansas 
Pacific  B'y  Co.,  5  Dillon  (U.  S.  C.  C),  489. 
1879. 

3.  Affidavit.  The  president  and,  perhaps, 
the  general  manager  of  a  railway  company 
are  prima  fade  entitled  to  make  the  required 
affidavit  to  an  application  for  removal. 
Minnett  v.  Milwaukee  and  St.  Paul  Ry  Co., 
3  Dillon  (U.  S.  C.  C.)i  460.  1875.  The  act- 
ing superintendent  cannot  make  the  affi- 
davit. Mahone  v.  Manchester  and  Lawrence 
JR.  R.  Corp.,  Ill  Mass.,  73.     1873. 

4t.  —  In  an  application  for  the  renioval  of 
a  case  in  vrhich  a  corporation  is  a  party,  the 
affidavit  may  be  made  by  an  agent  or  em- 
ploye of  the  company.  Vankirk  v.  Pennsyl- 
vania R.  R.  Co.,  76  Pa.  St.,  66.     1874. 

5.  —  nitTerifled  petition.  The  mere  ffiing 
of  a  petition  and  bond  for  the  I'emoval  of  a 
cause  from  the  state  to  the  federal  court, 
without  verification  of  the  petition,  or  proof 
as  to  the  residence  of  the  petitioners,  will 
not  oust  the  state  court  of  its  jurisdiction. 
Delaware  R.  R.  Construction  Co.  v.  Daven- 
port and  St.  Paul  R'yCo.,  46  la.,  406.     1877. 

6.  Amendment.  After  petition  and  bond 
for  a  removal  of  a  cause  to  the  federal  court 
has  been  filed,  as  required  by  statute,  the 
right  to  a  removal  becomes  fixed,  and  can- 
not be  evaded  by  an  amendment  reducing 
the  amount  claimed  to  less  than  |500.  Louis- 
ville' and  Nashville  R.  R.  Co.  v.  Roehling,  11 
Bradwell  (111;),  264.    1883. 

7.  Amendment  of  pleadings.  After  an 
application  for  the  removal  'ot  a  cause  to  the 
United  States  court  is  regularly  niade,  the 
state  court  hks  no  further  jurisdiction,  and 
cannot  allow  amendments  to  the  pleadings. 
Stanley  v.  Chicago,  Rock  Island  and  Pacific 
R.  R.  Co.,  63  Mo.,  508.     1S76. 

8.  Appeal.  An  appeal  may  be  taken  to 
the  stat^  supreme  court  from  an  order  of  the 
superior  court  granting  tlie  removal  of  a 
cause.  Ellis  v.  Atlantic  and  Pacific  R.  R. 
Co.,  134  Mass.,  338.     1883. 

9.  —  When  an  appeal  is  taken  from  the 
decree  of  a  state  court  ordering  the  removal 
of  the  case  to  the  United  States  circuit 
court,  under  the  laws  of  congress,  and  the 
appeHant  himself  files  the  record  in  the  fed- 
eral court  and  there  moves  for  the  dissolu- 
tion of  the  injunction  granted  by  the  state 


court,  there  is  an  acquiescence  by  the  appel- 
lant in  the  judgment  appealed  from,  and  the 
appeal  will  be  dismissed  by  this  court.  New 
Oi'leans  R.  R.  Co.  v.  Crescent  CityR.  R.  Co., 
38  La.  An.,  1273.     1881. 

10.  Assignee.  In  the  course  of  a  proceed- 
ing, non-residents  (assignees  of  the  railroad) 
voluntarily  became  parties  defendant,  and 
asked  for  a  removal  of  the  case  to  the  fed- 
eral court.  Held,  that  their  motion  was 
properly  refused.  Gudger  v.  Western  North 
Carolina  R.  R.  Co.,  87  N.  C,  325.     1883. 

11.  Bond.  A  circuit  court  does  not  err  in 
refusing  to  remove  a  cause  to  the  circuit 
court  of  the  United  States,  where  no  bond 
is  filed  other  than  an  incomplete  one  having 
no  penalty  named  therein.  QvAirrier  v. 
Baltimore  and  Ohio  R.  R.  Co.,  20  W.  Va., 
434.     1882. 

12.  —  The  formalities  prescribed  by  the 
removal  act  of  1875  are  not  conditions  prec- 
edent to  the  jurisdiction  of  the  federal 
courts,  and  a  defect  in  the  bond  required  by 
that  act  may  be  cured  by  the  substitution  of 
a  new  bond  upon  motion  in  the  federal  court 
to  amend.  Harris  v.  Delaware,  Lackawanna 
and  Western  R.  R.  Co.,  18  Federal  Reporter, 
833.     1881. 

1.3.  Bridges  over  navigable  streams.  A 
petition  for  a  mandamus  was  filed  in  one  of 
her  courts  by  the  state  of  Mississippi  to  com- 
pel a  railroad  company,  a  corporation  exist- 
ing under  the  laws  of  that  state,  to  remove 
a  stationary  bridge  which  it  had  erected  over 
Pearl  river,  a  navigable  stream  on  the  line 
between  Louisiana  and  Mississippi,  There- 
upon the  company  presented  its  petition, 
duly  verified,  praying  for  the  removal  of  the 
suit  into  the  circuit  court  of  the  United 
States,  and  alleging  that  the  right  to  erect, 
use  and  maintain  the  bridge  was  vested  by 
the  company's  charter;  that  its  maintenance 
over  said  river  was  authorized  by  the  act  of 
congress  approved  March  3,  1868  (15  Stat., 
38) ;  that  thereunder  it  became  a  part  of  a 
post-road  over  which  for  several  years  the 
mails  of  the  United  States  have  been  carried, 
and  that  therefore  the  suit  impugns  the 
rights,  privileges  and  franchises  granted  by 
said  act.  Held,  that  under  the  latter  act  the 
company  was  entitled  to  the  removal  prayed 
for.  Railroad  Co.  v.  Mississippi,  103  U.  S., 
135.     1880. 
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14.  Cause  pending;  on  rehearing  in  su- 
preme court  of  a  state.  A.,  having  in 
the  state  court  recovered  a  judgment  for 
$13,000  against  a  raikoad  company,  the  latter 
took  the  case  to  the  supreme  court  of  Iowa, 
where  a  judgment  was  rendered  reversing 
that  below  and  ordering  a  new  trial.  Im- 
mediately thereafter  the  company  obtained 
and  filed  in  the  office  of  the  clerk  of  the 
lower  court,  the  court  not  being  in  session, 
a  writ  of  procedendo,  together  with  a  peti- 
tion, under  the  act  of  March  3,  1875  (18 
Stat.,  470),  accompanied  by  the  necessary 
bond,  for  the  removal  of  the  case  into  the 
circuit  court  of  the  United  States.  Within 
the  sixty  days  allowed  for  that  purpose  by 
the  laws  of  Iowa,  but  after  the  procedendo 
and  petition  had  been  filed,  A.  presented  an 
application  for  a  rehearing,  and  obtained 
from  the  supreme  court  an  order  suspending 
its  judgment  until  the  next  term.  The 
company  then  appeared  and  moved  to  dis- 
miss the  application,  on  the  ground  that,  be- 
fore it  was  presented,,  the  case  had  been 
removed  into  said  circuit  court,  and  that, 
consequently,  the  supreme  court  had  no 
jurisdiction  thereof.  That  motion  being 
denied  and  a  rehearing  had,  A.  consented  to 
a  reduction  of  the  amouiit  of  his  recovery 
to  $7,000,  whereupon  judgment  therefor 
was  entered  in  the  supreme  court  in  accord- 
ance with  its  opinion.  Held,  that  the  su- 
preme court  having,  after  i-eversing  the 
judgment  of  the  lower  court,  still  retained 
jurisdiction  of  the  cause  for  the  purpose  of 
a  rehearing,  the  right  of  the  defendant  to  a 
new  trial  had  not  been  pei-fected  when  the 
petition  for  removal  was  filled.  Railroad 
Co.  V.  McKinley,  99  U.  S.,  147.    1878. 

15.  Citizenship.  Whenever  the  sole  con- 
troversy, in  a  suit  begun  in  a  state  court, 
but  subsequently  removed  to  a  -federal 
court,  is  one  between  citizens  of  the  same 
state,  the  suit  will  he  remanded,  upon  mo- 
tion, to  the  state  court  from  which  it  was 
removed.  Iowa  Homestead  Co.  v.  Des 
Moines  Nav.  and  R.  R.  Co.,  8  Pederal  Re- 
porteri  97;  3  McCrary  (U.  S.  C.  C),  95. 
1881. 

16.  —  Under  the  act  of  .March  3,  1867  (14 
Stat.,  558),  a  suit  pending  in  a  state  court, 
between  a  citizen  of  the  state  in  which  the 
suit  was  brought  and  a,  citizen  of  another 


state,  could  not,  on  the  application  of  the 
former,  be  removed  to  a  circuit  court  of  the 
United  States.  Hurst  v.  Western  and  Atlan- 
tic R.  R.  Co.,  93  U.  S.,  71.     1876. 

17.  —  An  objection  to  the  removal,  found- 
ed upon  the  citizenship  of  one  of  the  parties 
to  the  siiit,  will  not  be  favored  after  the  ex- 
piration of  eighteen  months.  Hervey  v.  Illi- 
nois Midland  R'y  Co.,  3  Federal  Reporter, 
707.     1880. 

18.  —  The  provision  in  the  first  clause  of 
§  3  of  the  act  entitled  "  An  act  to  determine 
the  jurisdiction  of  circuit  courts  of  the 
United  States,  and  to  regulate  the  removal 
of  causes  from  state  oourtSj  and  for  other 
purposes,''  approved  March  3,  1875,  "that 
any  suit  of  a  civil  nature,  at  law  or  in  equity, 
now  pending  ...  in  any  state  court, 
where  the  matter  in  dispute  exceeds,  exclu- 
sive of  costs,  the  sum  or  value  of  $500, 
.  .  .  in  which  there  shall  be  a  conti^oversy 
between  citizens  of  different  states,  .  .  . 
either  party  may  remove  said  suit  into  the 
circuit  court  of  the  United  States  for  the 
proper  district,"  construed,  and  held  to  mean 
that  when  the  controversy  about  which  a 
suit  in  the  state  court  is  brought  is  between 
citizens  of  one  or  more  states  on  one  side, 
and  citizens  of  other  states  on  the  other  side, 
either  party  to  the  controversy  may  remove 
the  suit  to  the  circuit  court  without  regard 
to  the  position  they  occupy  in  the  pleadings, 
as  plaintiffs  or  defendants.  For  the  purposes 
of  a  removal,  the  matter  in  dispute  may  be 
ascertained,  and  according  to  the  facts  the 
parties  to  the  suit  arranged  on  opposite  sides 
of  that  dispute.  If  in  such  an  arrangement 
it  appears  that  those  on  one  side,  being  all 
citizens  of  different  states  from  those  on  the 
other,  desire  a  removal,  the  suit  may  be  re- 
moved. Removal  Cases;  Meyer  v.  Construc- 
tion Co.;  Construction  Co.  v.  Meyer;  Rail- 
road Co.  V.  Meyer,  100  U.  S.,  457,.  1879;  31 
Amer.  R'y  Rep,,  465.  See,  also,  Bates  v. 
New  Orleans,  etc.,  R.  R.  Co.,  16  Federal  Re- 
porter, 394,  1883;  Burnham  v.  Chicago,  Du- 
buque and  Minnesota  R.  R.  Co.,  4  Dillon  (U. 
S.  C.  C),  503,  1876;  Arapahoe  County  v. 
Kansas  Pacific  R'y  Co.,  4  Dillon  (U.  S.  C.  C), 
377,  1877.  _ 

19.  —  A  cause  is  not  removable  under  the 
first  clause  of  §  3  of  the  act  of  March  3, 
1875,  unless  all  the  parties  on  one  side  arg 
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citizens  of  difEerent  states  from  those  on  the 
other,  and  all  the  defendants  must  join  in 
the  petition.  Connell  v.  Utica,  eta.,  R.  B. 
Co.,  13  Federal  Reporter,  241.     1»83.  ^ 

20.  —  A  case  cannot  be  removed,  under 
the  act  of  1875,  on  the  ground  of  citizen- 
ship, unless  it  appears  from  the  record  that 
at  the  time  the  suit  was  commenced  the  par- 
ties were  citizens  of  different  states.  Kaei- 
ser  V.  Illinois  Central  B.  R.  Co.,  6  Fedei-al 
Reporter,  1 ;  3  MoCrary  (U.  S.  C.  C),  1S7, 
1880;  Miller  v.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.,  17  Federal  Reporter,  97, 
1881;  Indianapolis,  Bloomington  and  West- 
ern Ry  Co.  V.  Risley,  50  Ind.,  60,  1875;  Up- 
ton V,  New  Jersey  Southern  R.  R.  Co.,  25 
N.  J.  Eq.,  373,  1874.  Contra,  Nye  v.  North- 
ern Central  Ry  Co.,  M  Hun  (N.  Y.),  556. 
1831.  And  see  Laird  v.  Connecticut  and 
Pass.  Rivers  R.  R.  Co.,  55  N.  H.,  375.     1875. 

21.  —  alien.  The  act  of  congress  of 
March  3,  1867,  relating  to  the  removal  of 
suits  from  a  state  court  to  a  United  States 
circuit  court,  has  no  application  to  a  con- 
troversy between  a  citizen  of  the  state  in 
which  the  suit  is  brought  and  an  alien. 
Stinson  v.  St.  Paul,  Stillwater  and  Taylor's 
Falls  R.  R.  Co.,  20  Minn.,  493.     1874. 

22.  Consolidation  of  railways.  Where 
two  corporations  existing  in  different  states 
are  in  accordance  with  law  consolidated  into 
one  by  the  sale  of  the  franchises  and  prop- 
erty of  one  corporation  to  the  other,  the  lat- 
ter becomes  the  one  consolidated  company, 
and  its  citizenship  is  to  be  considered  in  de- 
termining the  right  of  the  consolidated  com- 
pany to  sue  in  the  federal  court.  Held, 
accordingly,  that  the  Chicago,  Burlington 
and  Quincy  R.  R.  Co.,  formed  by  consolida- 
tion of  the  Bui'llngton  and  Missouri  River 
R.  R.  Co.  in  Nebraska  with  the  former  com- 
pany, is  an  Illinois  corporation.  Antelope 
County  V.  Chicago,  Burlington  and  Quincy 
R.  R.  Co:,  4  McCrary  (U.  S.  C.  C),  46.  1883. 
See,  also,  Chicago  and  Western  Indiana  R. 
R.  Co.  V.  Lake  Shore  and  Mich.  Southern  Ry 
Co.,  5  Federal  Reporter,  19;  10  Bissell  (U.  S. 
C.  C),  123.     1881. 

23.  Corpoi'ations.  Corporations  have  citi- 
zenship for  the  purposes  of  suing  and  being 
suedj  and  are  embraced  in  the  United  States 
legislation  with  reference  to  the  removal  of 
causes  to  its  courts  froni  state  courts,    Stan- 


ley V.  Chicago,  Rock  Island  and  Pacific  R. 
R.  Co.,  63  Mo.,  508,  187o;  Home  v.  Boston 
and  Maine  R.  R.  Co.,  13  Amer.  &  Eng.  B, 
R.  Cases  (U.  S.  C.  C),  387,  1883 ;  3Ialtz  v. 
American  Express  Co.,  1  Flippin  (U.  S.  C. 
C),  611,  1876;  Williams  v.  Missouri,  Kansas 
and  Texas  Ry  Co.,  3  Dillon  (U.  S.  C.  C),  267^ 
1873. 

24.  —  chartered  in  several  states.  A  rail- 
way company  may  be  chartered  by  more 
than  one  state,  and,  when  so  chartered,  the 
company,  when  sued  in  the  courts  of  either 
state,  cannot  i-emove  the  cause  to  the  federal 
courts.  Henen  v.  Baltimore  and  Ohio  R.  R. 
Co.,  9  Amer.  &  Eng.  R.  R.' Cases,  496;  17 
West  Va.,  881,  1881 ;  Baltimore  and  OhioR. 
R.  Co.  V.  Pittsburgh,  Wheeling  and  Ky.  R. . 
R.  Co.,  17  West  Va.,  813,  1881;  Home  v. 
Boston  and  Maine  R.  R.  Co.,  18  Federal  Re- 
porter, 50,  1883;  Johnson  v.  Philadelphia, 
Wilmington  and  Baltimore  R.  R.  Co.,  9 
Federal  Repol-ter,  6,  1881;  Memphis  and 
Charleston  R.  R.  Co.  v.  Alabama,  107  U.  S., 
581,  1883;  Uphbff  v.  Chicago,  St.  Louis  and 
New  Orleans  R.  R.  Co.,  5  Federal  Reporter, 
545,  1880. 

25.  Criminal  cases.  The  act  of  March  3, 
1873,  does  not  make  provision  for  the  re- 
mo  sal  of  a  criminal  case  from  a  state  court 
to  the  federal  courts  upon  a  claim  of  alien- 
age. So  held  on  application  to  remove  a 
cause  where  defendant  was  indicted  under 
the  statute  for  negligently  killing  a  person, 
the  statute  providing  for  a  penally  of  |5,000 
for  the  benefit  of  the  representatives  of  the 
deceased.  State  v.  Grand  Trunk  Ry  Co.,  3 
Federal  Reporter,  887.     1880. 

26.  Uetault.  A  default  on  an  issue  of 
law  ]-aised  by  a  demurrer  is  ai  trial  within 
the  meaning  of  the  act  of  congress  of  1875 
as  to  removal  of  causes,  and  precludes  a  re- 
moval. _  If  a  cause  is  at  issue,  and  might 
liave  been  put  in  a  condition  for  trial  by 
plaintiff  putting  it  on  the  calendar  and  no- 
ticing it,  he  cannot,  although  prevented  from 
doing  so  by  injunction,  have  it  afterwards 
removed  under,  tlie  act  of  1875.  Bright  v. 
Milwaukee,  etc.,  R.  R.  Co.,  1  Abbott'^  New 
Cases  (N.  Y.),  14.     1876. 

27.  Duty  ol'  state  court.  Where  a  corpo- 
ration, created  and  existing  under  the  laws 
of  another  state,  and  having  its  principal 
office  in  an  other  state,  is  sued  in  a  court  of 
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:  Illinois,  and,  at  the  first  term  at  which  the 
cause  could  be  tried,  presents  its  petition  and 

.  bond  in  due  form  for  the  removal  of  the 
cause  to  the  circuit  court  of  the  United 
States,  and  no  objection  is>  raised  as  to  the 
form  or  suffioiency  of  the  bond,  it  is  the 
duty  of  the  state  court  to  make  the  order 
for  the  removal.  Empire  Transportation 
Co.  V.  Richards,  88  111.,  404.     1878. 

28.  Error  in  remanding;  mandamus. 
The  order  of  a  circuit  court  remanding,  for 
want  of  jurisdiction  to  hear  it,  a  case  re- 
moved from  a  state  court  into  it,  is  not  a 
"^nal  judgment "  in  that  sense  which  au- 
thorizes a  writ  of  error.  The  remedy  of  the 
party  against  whose  will  the  suit  has  been 
remanded  is  bjmandamus  to  compel  action, 
and  not  by  a  writ  of  error  to  review  what 
has  been  done;  Railroad  Co.  v.  Wiswall,  23 
Wallace,  507.     1874. 

29.  Evidencs  taken  in  state  court. 
Where  depositions  taken  to  be  used  in  an 
action  in  a  state  court  that  has  been  dis- 
missed would  be  -admissible  as  evidence 
under  the  statute  of  the  state  in  another  suit 
subsequently  brought,  and  such  second  suit, 
after  being  brought,  has  been  removed  from 
the  state  court  into  the  United  States  circuit 
court,  under  the  provisions  of  §  731  of  the 
Revised  Statutes,  such  depositions  are  ad-: 
missible  in  the  circuit  court.  Oravelle  v. 
Minneapolis  and  St.  Louis  R'y  Co.,  16  Fed- 
eral Reporter,  435.     1883. 

30.  Failure  to  file  record.  A  cause  re- 
moved under  act  of  March  3,  1875,  will  be 
remanded  if  the  record  is  not  filed  on  the 
first  day  of  tlie  next  session  of  the  federal 
court.  Bright  v.  Milwaukee  and  St.  ,Paiil 
R.  R.  Co.,  14  Blatchford  (U.  S.  C.  C),  214, 
1877 ;  McLean  v.  St.  Paul  and  Chicago  R'y 
Co.,  16  ib.,  809,  1879.  See,  also,  St.  Paul  and 
Chicago  R'y  Co.  v.  McLean,  65  Howard's 
Practice  (N.  Y.I,  454.     1883. 

31.  —  In  such  case  a  second  removal  upon 
the  same  ground  cannot  be  had.  McLean  v. 
St.  Paul  and  Chicago  R'y  Co.,  17  Blatchford 
(U.  S.  C.  C),  333.  1879 ;  St.  Paul  and  Chicago 

^R'y  Co.  V.  McLean,  65  Howard's  Practice 
(N.  Y.),  454,  1883. 

32.  Federal  corporation.    A  suit  cannot 
■  be  removed  upon  the  sole  ground  that  it  is  a 

suit  by  or  against  a  corporation  organized 
under  the  laws  of  frhe  United  States.  Myers  v. 


Union  Pacific  R'y  Co. ,  3  McCrary  (U.  S.  C.  C. ), 
578;  16  Federal  Reporter,  293,  1683;  Adams 
Express  Co.  v.  Denver  and  Rio  Grande  R'y 
Co.,  16  Federal  Reporter,  713,  1883;  Magee  v. 
Union  Pacific  R.  R.  Co.,  2  Sawyer  (U.  S.  C. 
C),  447,  1873.  Contra,  Union  Pacific  R.  R. 
Co.  V.  3IcOomb,  17  Blatchford  (U.  S.  C.  C), 
510,  1880;  21  Amer.  R'y  Rep.,  266;  1  Federal 
Reporter,  266 ;  Union  Pacific  R.  R.  Co.  v. 
McComb,  58  Howard's  Practice  (N.  Y.),  478,  " 
1880;  Bauman  v.  Union  Pacific  R.  R.  Co.,  3 
Dillon  (U.  S,  C.  C),  367,  1875.  See  Turton 
V.  Same,  ib.,  366.    1875. 

33.  —  An  act  of  congress  granting  to  a 
railway  company,  organized  Uiider  territorial 
legislation,  right  of  w-ay  through  the  public  . 
domain  does  nc-t  create  the  corporation,  -but 
only  grants  to  an  existing  corijoration  cer- 
tain rights,  and  constitutes  no  ground  cf 
jurisdiction  on  the  part  of  the  federal  courts 
in  a  case  in  which  the  cause  of  action  does 
not  in  any  sense  rest  upon  or  grow  out  of 
the  grant  of  such  right  of  way.  Adams 
Express  Co.  v.  Denver  and  Rio  Grande  ISy 
Co.,  4  McCrary  (U.  S.  C.  C),  77.     1883. 

34.  —  A  corporation  chartered  by  the 
United  States  is  neither  an  alien  nor  a  citizen, 
and  hence  a  suit  in  which  it  is  a  party  may 
be  removed  from  the  state  court  to  a  federal 
court  at  any  time  before  trial  or  final  hear- 
ing. Eby  V.  Northern  Pacific  R.  R.  Co.,  13 
Philadelphia,  161.     1879.     . 

35.  Federal  question.  Where  two  cor- 
porations, organized  under  the  laws  of  Illi- 
nois, executed  a  contract  to  be  performed  in 
that  state,  which,  according  to  the  decisions 
of  the  supreme  court  of  the  state,  they  had 
no  power  to  make,  and  which,  according  to 
said  decisions,  was  void,  and  one  of  the  con- 
tracting parties  brought  suit  in  a  court  of 
the  state  of  Missouri,  the  supreme  court  of 
which  had  previously,  in  a  suit  between  the 
same  parties,  held  the  contract  valid,  held, 
that  the  cause  could  not  be  removed  to  this 
court  because  of  said  failure  of  the  supreme 
court  of  Missouri  to  follow  the  decisions  of 
the  supreme  court  of  Illinois,  the  case  not 
resting  on  a  federal  law.  Wiggins  Ferry 
Co.  V.  Chicago  and  Alton  R.  R.  Co.,  11  Fed- 
eral Reporter,  381;  3  McCrary  (U.  S.  C.  C), 
609.     1883. 

33.  —  In  order  to  entitle  a  corporation 
chartered  by  congress  to  remove,  under  |  649 
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of  the  Revised  Statutes  of  the  United  States, 
a  suit  commenced  against  it  in  a  state  court, 
its  application  for  removal  must  show  that 
such  corporation  is  not  a  banking  corpora- 
tion, and  that  it  has  a  defense  arising  under 
the  constitution,  or  some  treaty  or  law  of  the 
United  States.  Texas  and  Padflo  Ky  Co.  v. 
MoAKster,  IS  Amer.  &  Eng.  R.  R.  Cases 
(Tex.),  289.     1883. 

37.  —In  order  for  a  railway  company  to 
remove  a  suit  brought  against  it  for  extor- 
tion, from  a  state  to  the  federal  court,  on  the 
ground  that  a  statute  of  the  state  impairs 
the  validity  of  its  charter  in  violation  of  the 
United  States  constitution,  it  is  not  necessary 
to  decide  that  the  immunity  claimed  by  the 
defendant  can  be  sustained.  If  it  appears 
that  there  is  in  tlio  suit  a  question  arising 
under  the  national  constitution,  that  is  suf- 
ficient. People  of  Illinois  v.  Chicago,  Bur- 
lington and  Quincy  R.  B.  Co.,  11  Bissell  (U. 
S.  C.  C),  584;  16  Federal  Reporter,  706. 
1883. 

88.  —  Where  the  defense  sets  up  matters 
involving  the  construction  of  the  constitu- 
tion of  the  United  States  the  cause  is  re- 
movable to  the  federal  courts.  So  held 
where  the  provisions  of  the  constitution  of 
California  in  relation  to  taxation  were  as- 
sailed by  the  defendant.  San  Mateo  County 
V.  Southern  Pacific  R.  R.  Co.,  7  Sawyer  (U.  S. 
C.  C),  517.     1832. 

89.  —  That  the  courts  of  one  state  are 
called  upon  to  construe  the  laws  of  another 
state  is  no  ground  for  removal  of  the  caiise 
to  the  federal  courts.  Chicago  and  Alton 
B.  R.  Co.  V.  Wiggins  Ferry  Co.,  9  Amer.  & 
Eng.  R.  R.  Cases  (U.  S.  S.  C),  509.     1883. 

40.  —  The  truth  of  averments  made  by  a 
defendant  corporation  in  its  petition  for  re- 
moval, to  the  effect  that  it  has  a  defense 
arising  under  or  by  virtue  of  the  constitu- 
tion or  laws  of  the  United  States,  cannot  be 
inquired  into  or  controverted  on  a  motion  to 
remand  the  cause  to  the  state  court.  State 
V.  Texas  and  Pacific  R.  R.  Ca ,  3  Woods  (U. 
8.  C.  C),  808.     1879. 

41.  Injunction.  Tlie  court  of  last  i-esort 
of  a  sovereign  state  cannot  by  a  federal 
court,  by  injunction  or  other  process  against 
the  litigants,  be  deprived  of  its  power  to  con- 
trol by  mandamus  the  inferior  courts  of  the 
state   in    the  discharge    of    their   duties. 


White  V.  Chesapeake  and  Ohio  B.  B.  Co.,  20 
W.  Va.,  793.    1883. 

42.  —  A  township  in  Illinois  and  a  tax- 
payer thereof,  on  behalf  of  himself  and  other 
tax-payers,  filed  their  bill  in  a  court  of  that 
state  against  certain  state,  county  and  town- 
ship officers  and  the  "  unknown  ownei-s  and 
holders"  of  certain  township  bonds,  each 
payable  in  the  sum  of  $1,000.  The  bill 
prayed  for  an  injunction  to  restrain  the  levy 
and  collection  of  a  tax  to  pay  the  principal 
of  the  bonds  or  any  interest  thereon.  A.,  a 
citizen  of  another  state,  was  the  owner  of 
all  of  them.  Held,  that  he  was  entitled, 
under  the  act  of  March  3,  1875,  to  remove 
the  suit  to  the  circuit  court  of  the  United 
States.  Harter  v.  Kernochan,  103  U.  S.,  062, 
1880;  8  Amer.  &  Eng.  R.  R.  Cases,  83. 

43.  Intervention,  Intervenors  who  have 
without  leave  filed  their  petition  of  interven- 
tion may  apply  for  removal  of  the  cause  to 
the  federal  courts.  Snow  v.  Texas  Trunk  R. 
R.  Co.,  16  Federal  Reporter,  1.    1882. 

44.  —  Before  a  suit  is  pending  in  a  state 
court,  for  thfe  purpose  of  the  removal  act,  it 
must  be  a.  suit  within  the  meaning  of  the 
state  law ;  and  the  more  filing  of  a  petition 
of  intervention,  without  the  issuing  or  serv- 
ice of  notice  or  process  of  any  kind,  does 
.not  constitute  a  suit  within  the  meaning  of 
the  law  of  Iowa.  Code  of  Iowa,  1878,  g  2599. 
Iowa  and  Minnesota  Construction  Co,  Re- 
ceivership, 6  Federal  Reporter,  799;  2  Mc- 
Crary  (U.  S.  C.  C),  178.     1881. 

45.  Judgment.  Where  a  party  to  a  cause, 
properly  removable  to  the  federal  courts, 
presents  a  proper  petition  and  bond  for  such 
removal,  and  complies  with  the  statute  in 
relation  to  the  removal  of  causes,  all  subse- 
quent proceedings  in  the  state  court  are  void, 
and  a  judgment  afterwards  rendered  in  the 
state  court  may  be  attacked  for  want  of 
jurisdiction  in  a  subsequent  action  upon  such 
judgment.  Risley  v.  Indianapolis,  Bloom- 
ington  and  Western  R'y  Co.,  1  Indianapolis 
Superior  Court  Rep.,  572.     1874. 

46.  Jurisdiction.  A  suit  in  tho  state 
court  which  falls  witliin  the  descriijtion  of 
removable  suits  may  bo  romoved,  although 
it  could  not  have  originally  been  brought  in 
the  federal  court.  Warner  v.  Pennsylvania 
R.  R.  Co.,  18  Blatchford  (U.  S.  C.  C),  231. 
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47.  Leasefl  lines.  A.,  a  corporation  of 
Maryland,  having  assumed  the  right  to  take, 
and  B.>  a  corporation  of  Virginia,  the  right 
to  grant,  a  lease  of  the  railroad  and  fran- 
chises of  the  latter  in  Virginia,  A.,  with  the 
implied  assent  of  both  states,  took  possession, 
and  is  in  the  actual  use  of  the  road  and  fran- 
chises. Held,  that  A.  did  not  thereby  forfeit 
or  surrender  its  right  to  remove  into  the 
circuit  court  a  suit  instituted  against  it  in  a 
court  of  Virginia  by  a  citizen  of  that  state. 
Railroad  Co.  v.  Koontz,  104  U.  S.,  5,  1881; 
4  Amer.  &  Eng.  R.  R.  Cases,  105. 

48.  —  In  a  suit  against  an  lovsra  corpora- 
tion and  an  Illinois  lessee,  holding  under  a 
perpetual  lease  the  railway  of  the  former 
company,  held,  that  there  was  no  separable 
controversy  entitling  the  Illinois  corporation 
to  a  removal  of  the  cause  to  the  federal 
courts,  te  Mars  v.  Iowa  Falls,  etc.,  B.  B. 
Co.,  4  McCrary  (U.  S.  0.  C),  218.     1883. 

49.  —  A  foreign  railroad  corporation,  by 
merely  leasing,  possessing  and  operating 
the  property  of  a  domestic  railroad  corpora- 
tion in  Ohio,  does  not  thereby  become  an 
Ohio  corporation,  nor  such  citizen  of  the 
state.  Baltimore  and  Ohio  B.  B.  Co.  v. 
Gary,  38  Ohio  St.,  308,  1876;  14  Amer.  R'y 
Rep.,  97;  Bailway  Go.  v.  Stringer,  33  Ohio 
St.,  468,  1877. 

50.  —  Where  a  railroad  company,  which 
was  incorporated  in  another  state,  leases  a 
railroad  lying  in  this  state,  and  operates  the 
same  as  owner  thereof,  and  an  in juiy  occurs 
thereon,  the  person  having  the  right  of  ac- 
tion for  such  injury  may  sue  the  railroad 
company  in  the  courts  of  this  state,  and 
such  company  has  no  right  to  remove  the 
stilt  to  the  federal  court.  Baltimore  and 
Ohio  B.  B.  Go.  v.  Wightman,  39  Grattan 
(Va.),  431,  1877 ;  Same  v.  Noell,  33  ib.,  394, 
1879. 

51.  Local  prejudice.  Removal,  on  the 
ground  of  local  prejudice,  may  be  made  at 
any  time  before  trial.  Cox  v.  East  Tenn., 
Va.  and  Oa.  B.  B.  Co.,  63  Ga.,  163.     1878. 

52.  —  Sufficiency  of  the  affidavit  deter- 
mined. Baltimore,  Pittsburgh  and  Chicago 
B'y  Go.  V.  New  Albany  and  Salem  B.  B.  Co., 
53Ind.,597.     1876. 

53.  —  Under  the  third  subdivision  of  §  639 
of  the  Revised  Statutes  of  the  United  States, 
commonly  known  as  "the  local  prejudice 


act,"  it  is  not  necessary,  in  order  to  the  re- 
moval of  a  cause,  that  it  should  appear  from 
the  record  that  the  parties  were  citizens  of 
diflEerent  states  at  the  time  the  suit  was 
Commenced.  Miller  v.-  Chicago,  Burlington 
and  Quiney  B.  B.  Co.,  3  McCrary  (U.  S.  C. 
C),  460.     1881. 

54.  Mandamus.  Where  a  state  court  had 
properly  refused  an  application  to  remove  a 
case  to  the  United  States  court,  the  case  not 
being  removable,  and  after  such  refusal  the 
petitioner  obtained  a  record  of  the  case,  and 
filed  it  in  the  federal  court,  which  docketed 
the  case,  and  the  said  petitioner  then  took  a 
copy  of  said  order  of  the  federal  court  and 
filed  it  in  the  state  court,  and  objeoted  to 
that  court  proceeding  further  in  the  case  for  * 
the  reason  that  under  such  circumstances 
the  case  had  been  docketed  in  the  federal 
court,  and  the  judge  of  the  state  court  re- 
fused to  proceed,  on  application  the  su- 
preme court  of  appeals  of  the  state  will  issue 
a  mandamus  to  compel  him  to  proceed  with 
the  case.  White  v.  Chesapeake  and  Ohio  B. 
B.  Co.,  30,  W.  Va.,  793.     1883. 

35.  Motion  for  execution  against  stock- 
holder of  corporation.  A  motion,  under 
the  Missouri  statute  as  to  corporations,  for 
execution  against  a  stockholder  cannot  be 
removed  to  the  federal  court.  It  is  not 
a  "  suit  at  law  or  in  equity "  within  the 
meaning  of  these  words  as  used  in  the  stat- 
utes giving  the  right  of  removal  of  causes 
from  state  to  federal  courts.  WMier  v. 
Humphreys,  5  Dillon  (U.  S.  C.  C),  833.  1879. 

66.  Mortgage.  A  suit  for  the  foreclos- 
ure of  a  mortgage,  commenced  in  a  state 
court,  was  removed  to  the  circuit  court, 
where  a  motion  to  remand  it  was  made  and 
overruled.  A  final  decree  in  favor  of  the 
complainant  was  passed,  whereunder  the 
mortgaged  property  was  sold.  From  the 
order  confirming  the  sale  an  appeal  was 
taken.  Held,  that  the  final  decree,  not  dis- 
closing a,  want  of  jurisdiction  of  the  court 
below  as  to  subject  matter  or  parties,  wUl 
be  examined  here  only  to  ascertain  whether 
the  sale  conformed  to  its  provisions.  Tur- 
ner V.  Farmers'  Loan  and  Trust.  Co.,  106  U. 
S.,  552,  1883;  9  Amer.  &  Eng.  R.  R.  Cases, 
580. 

57.  Nominal  parties.  The  right  of  re- 
moval is  not  defeated  by  the  presence  of  a 
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party  who  is  merely  a  formal  party  to  the 
suit.  Chicago,  St.  Louis  and  New  Orleans 
R.  R.  Co.  V.  McComb,  17  Blatohford  {U.  S. 
C.  C),  871.     1879. 

58.  Non  -  negotiable  contracts.  A  non- 
negotiable  railway  subscription  cannot  by 
assignment  become  subject  to  suit  in  the 
feder.il  courts,  where  the  original  contract 
was  between  citizens  of  the  same  state. 
Ferry  v.  Town  of  Merrimack,  18  Federal 
Reporter,  6.57.    18S3. 

50.  Non-snit.  Where  proper  application 
is  made  by  defendant  for  the  removal  of  a 
cause,  the  state  court  proceeds  no  further 
with  the  cause,  and  a  non-suit  cannot  be 
taken  therein  by  plaintiff.  Beery  v.  Chicago, 
Rock  Island  and  Paeifla  R.  R.  Co.,  Hi  Mo., 
533,  1877;  Powell  v.  Same,  ib.,  544,  1877. 

(50.  Petition.  If  the  petition  is  sufficient, 
it  ij  the  duty  of  the  state  court  to  proceed 
no  further  in  the  cause,  but  at  once  to  trans- 
fer the  jurisdiction  to  the  United  States 
court.  But  if  the  petition  is  insufHoient, 
the  state  court  may  properly  disregard  it, 
and  refuse  to  remove  the  cause.  Indianapo- 
lis, Bloomington  and  Western  B'y  Co.  v. 
Risley,  50  lad.,  60.     1875. 

61.  Power  to  determine  the  facts.  The 
state  courts  have  the  power  to  inquire  into 
the  trutli  of  the  facts  alleged  in  a  petition 
for  the  removal  of  a  cause  from  the  state  to 
the  federal  court.  Burch  v.  Davenport  and 
St.  Paul  R.  R.  Co.,  46  la.,  449.  Ib77.  But 
the  ultimate  question  rests  with  the  federal 
courts.  Jackson  v.  Alabama  Oreat  Southern 
ie.  iJ/ Co.,  5 :i  Miss.,  G48.     1881. 

62.  Procedure,  Causes  at  common  law, 
removed  to  the  federal  courts,  will  there  pro- 
ceed under  the  practice  prevailing  in  the 
state  courts.  Bills  v.  New  Orleans,  St.  Louis 
and  Chicago  R.  R.  Co.,  13  Blatchford  (U.  S. 
C.  C),  237.     1876. 

63.  Proceedings  after  removal.  The  fed- 
or.al  courts  will  respect  an  order  in  relation 
to  an  attachment,  made  before  the  removal 
of  the  cause.  Phelps  v.  Canada  Central  R. 
R.  Co.,  20  Blatchford  (U.  S.  C.  C),  450. 
1883. 

64.  —  The  time  of  filing  a  plea  in  abate- 
ment is  not  extended  by  the  removal  of  the 
cause  to  the  fedei'al  courts.  Werthein  v.  Con- 
tinental R'y  and  Trust  Co.,  30  Blatchford 
(U.  S.  C.  C),  503.     1833. 


65.  Eeceiver.  Where  the  receiver  of  a 
construction  company,  appointed  by  a  state 
court,  has  gone  on  under  the  terms  of  the 
order  of  appointment  with  the  work  of  con- 
struction, and  has  made  contracts  for  that 
purpose,  if  a  controversy  arises  between  a 
contractor  and  the  receiver,  or  between  a 
contractor  and  other  claimants  of  a  common 
fund,  the  stats  court  under  whose  authority 
the  contracts  were  entered  into  is  the  proper 
tribunal  to  decide  the  questions,  and  the  con- 
tractor ia  not  entitled  to  have  the  cfiuse  re- 
moved to  the  federal  court  on  the  ground  of 
citizenship.  Buell  v.  Cincinnati,  Effingham 
and  Quinay  ConstruMon  Co.,  ID  Blsseil  (U. 
S.  CO.),  555.     1881. 

66.  Reorganized  corporation.  Wheretwo 
persons  in  one  state,  trustees  for  bondhold- 
ers of  a  mortgage  of  a  railroad  owned  by  a 
company  in  another,  foreclosed  the  mort- 
gage, bought  in  the  road  in  trust  for  the 
bondholders,  and  then  leased  it  to  a  citizen 
of  the  state  to  which  they  themselves  be- 
longed, and  then  a  majority  of  the  bond- 
holders in  the  state  where  the  original  com- 
pany was,  in  pursuance  of  a  statute  there, 
formed  themselves  into  a  new  corporation, 
to  which  the  statute  gave  ownership  and 
control  of  the  road,  and  suit  was  brought  in 
a  state  court  against  the  lessee  of  the  roa4 
by  the  trustees  who  had  made  the  lease,  lisld, 
that  the  defendant  could  not  i-eniove  the 
suit  from  the  state  court  to  the  federal  court 
on  the  ground  that  it  was  wholly  between 
the  new  corporation  and  the  lessee,  and  that 
the  trustees  were  now  merely  nominal  par- 
ties. Knapp  V.  Railroad  Co.,  30  Wallace, 
117,  1873;  lOAmer.  R'y  Rep.,  05. 

67.  Severable  causes.  Where  an  action 
is  brought  against  a  resident  and  non- 
resident defendant  sounding  in  tort,  and 
each  is  liable  as  a  wrong-doL-r,.  and  the  con- 
troversy is  severable,  the  party  bringing  the 
suit  cannot,  by  joining  the  non-resident  de- 
fendant, debar  him  from  asserting  a  right 
given  by  the  act  of  1875.  Clark  v.  Chicago, 
Milwaukee  and  St.  Paul  R'y  Co.,  11  Federal 
Reporter,  855;  3  McCrary  (U.  S.  C.  C),  091. 
1833. 

(i8.  Stock  and  Btockholders.  In  a  contro- 
versy between  a  railroad  and  its  stockhold- 
ers, as  to  the  validity  of  certain  shares  of  the 
railroad  stock,  the  cause  cannot  be  removed 
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to  the  federal  court  upon  the  application  of 
the  holdex"  of  such  stock,  where  there  is  no 
controversy  as  to  its  ownership.  Shumway 
V.  Chicago  and  Iowa  B.  JR.  Co.,  4  Federal 
Reporter,  385.     1880. 

69.  Taxation.  In  a  suit  to  recover  state 
and  county  taxes,  defendant  answered  and 
also  filed  a  bond  and  petition  for  a  removal 
of  the  cause  to  the  federal  court  on  the 
ground  that  the  suit  was  one  arising  under 
the  constitution  and  laws  of  the  United 
States,  and,  the  petition  being  denied,  ap- 
plied to  the  state  supreme  court  for  a  writ  of 
prohibition.  Writ  denied.  Central  Paeifia 
B.  B.  Co.  V.  Superior  Court  of  Tulare 
County,  63  Cal.,  618,     1883.- 

70.  Territorial  court.  The  act  of  March 
3,  1875, 4s  not  applicable  to  a  suit  brought  in 
a  territoi-ial  court,  although,  on  the  admis- 
sion of  the  territory  as  ja  state,  such  suit 
passed  into  the  jurisdiction  of  a  state  court. 
Ames  K.  Colorado  Central  B.  B.  Co.,  4  Dil- 
lon (U.  S.  C.  C. ),  260.     1877. 

71.  Time  of  removal.  An  application  for 
the  removal  of  a  cause  to  the  federal  court 
on  the  ground  of  the  citizenship  of  the  par- 
ties should  be  made  before  or  at  the  term  at 
which  the  cause  is  first  triable  under  the  law,, 
whether  tlie  parties  are  ready  to  try  it  or  not. 
Qhieago,  Burlington  and  Quincy  B.  B.  Co.  v. 
Welch,  44  la.,  665,  1876;  Barber  v.  St.  Louis, 
Kansas  City  and  Northern  Ry  Co..  43  la., 
323,  1876;  White  v.  Chesapeake  and  Ohio 
B'y  Co.,  20  W.  Va.,  793,  1883;  Warner  v. 
Pennsylvania  B.  B.  Co.,  6  Hun  (N.  Y.),  197, 
1875.  See,  also,  Shirley  v.  Waco  Tap  B.  B. 
Co.,  13  Federal  Reporter,  705.    .1883. 

72.  Time  of  trial.  In  the  case  of  a  re- 
moval the  jurisdiction  of  the  federal  court 
is  not  complete,  so  as  to  hear  and  determiue 
the  cause,  before  the  day  prescribed  by  the 
statute,  although  a  transcript  has  been  filed. 
Barnesville  and  Moorhead  B'y  Co.,  In  re,  4 
Feder9,l  Reporter,  10;  2  McCrary  (U.  S.  C.  C.j, 
216,  1880;  New  Orleans  City  B.  B.  Co.  v. 
Crescent  City  B.  B.  Co.,  5  Federal  Reporter, 
160.    1881. 

73.  —  Where  a  case  is  removed  into  the 
United  States  circuit  court  after  it  has  been 
put  on  the  calendar  and  noticed  for  trial  in 
the  state  court,  it  stands  ready  for  trial  in 
the  circuit  court  immediately  upon  the  rec- 
ord being  filed  therein.     Waldman  v.  Penn- 


sylvania B.  B.  Co.,  13 Federal  Reporter, '801 ; 
64  Howard's  Practice  (N.  Y.),  198.     1883." 

74.  Tyro  defendants.  Where  one  defend- 
ant removes  the  cause  as  to  him,  and  the 
other  defendant  contests  the  suit  in  the  state 
courts,  the  question  of  the  ouster  of  the  ju- 
risdiction of  the  state  court  as  to  the  i-emain- 
ing  defendant  cannot  be  raised  for  the  first 
time  on  appeal  to  the  supreme  court.  St. 
Louis,  Wichita  and  Western  B.  B.  Co.  v, 
Bansom,  29  Kans.,  298.     1883. 

75.  Whole  suit  removed.  If  there  is  a 
controversy  between  citizens  of  differert 
states,  and  the  statute  providing  for  the  re- 
moval of  causes  from  a  state  to  the  federal 
court  has  been  .complied  with  so  as  to  au- 
thorize a  removal,  then  the  removal  takes 
the  whole  suit,  notwithstanding  there  may 
be  other  controversies  in  it.  Farmers'  Loan 
and  Trust  Co.  v.  Chicago,  Pelcin.and  South- 
mstern  B.  B.  Co.,  9  Bissell  (U.  S.  C.  C),  133. 
1879. 


REPLEVIN. 


See  PlSadins;  Taxation. 


1.  Dwelling-house.  A  house  held  subject 
to  replevin  under  the  facts  in  the  case. 
Central  Branch  Union  Pacific  B.  B.  Co.  v. 
Fritz,  30  Kans.,  480.     1878. 

2.  Elils.  Upon  motion  sifter  non-suit  in 
replevin  for  the  return  of  a  large  quantity . 
of  imported  rails,  and  for  damages  for  their 
detention,  it  appeared  by  the  officer's  return 
that  he  had  replevied  the  rails  and  delivered 
them  to  the  plaintiff,  and/  by  an  inddi-sement 
wpon  the  writ,  that  the  plaintiff  had  received 
them;  but  it  also  appeared  that  from  the 
time  of  thdir  importation  by  the  defendant, 
they  had  been  in  bond  under  the  laws  of  the 
United  States ;  that  the  plaintiff  had  never 
obtained  actual  possession,— the  warehouse 
receipt  and  the  custom-house  delivery  order, 
the  possession  of  which  the  parties  regarded 
as  a  necessary  means  for  obtaining  posses- 
sion, and  without  which  the  warehouseman 
refused  to  deliver,  being  in  the  possession 
of  the  defendant,  who  refused  to  transfer 
them  to  the  plaintiff.  Held,  that  the  de- 
fendant, having  pre\5ented  the  plaintiff's 
obtaining  actual  possession  of  the  rails,  was 
not  entitled  to  damages  for  their  detention ; 
and  that,  as  there  had  never  been  an  actual 
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change  of  possession,  an  order  for  a  return 
was  unnecessary.  Ware  Riv^r  R.  B,  Co.  v. 
Vibbard,  lU  Mass.,  458.    1874. 


REPORTS  OP  OFFICERS, 

1.  Do  not  create  a  liability  to  a  third 
party.  Neither  the  reports  of  officers  of  a 
corporation  made  to  its  stockholders,  nor  re- 
ports made  to  its  directory,  in  which  certain 
claims  for  which  the  corporation  is  not 
bound  are  estimated  as  liabilities  of  ,the  cor- 
poration, will  bind  the  corporation  to  pay 
either  principal  or  interest  of  the  debt,  or 
prevent  it  from  changing  its  purpose  with 
regard  thereto.  Hall  v.  Mobile  and  Mont- 
gomery B.  B.  Co.,  58  Ala.,  10.    1877. 


RES  ADJUDICATA. 

1,  Bag'gage ;  merchandise.  An  action  for 
loss  of  baggage  is  not  a  bar  to  a  second  suit 
for  loss  of  merchandise  contained  in  the 
trunk  of  a  passenger.  Millard  v.  Missouri, 
Kansas  and  Texas  B.  B.  Co.,  80  Hun  (N.  Y.), 
191.  1880.  See  Same  v.  Same,  88  N;  Y., 
441;  6  Amer.  &  Eng.  E.  R.  Cases,- 311.     1881. 

2.  Carrier ;  warehouseman.  A  cause  of 
action  for  goods  burned  while  in  defendant's 
hands  as  a  carrier,  and  a  cause  of  action  ex- 
isting at  the  same  time  in  favor  of  the  same 
person  against  the  same  defendant,  for 
goods  destroyed  by  fire  while  in  such  defend- 
ant's hands  as  a  warehouseman,  need  not  be' 
joined;  and  a  judgment  upon  one  is  no  bar 
to  a  subsequent  action  on  the  other.  Krort^ 
shage  v.  Chicago,  Milwaukee  and  St.  Paul 
Ry  Co.,  45  Wis.,  rm.    1878. 

.S.  Connecting  lines;  suit  against  one 
carrier.  It  one  carrier  is  sued  for  the  loss 
of  goods,  and  notifies  a  second  carrier,  to 
whom  he  delivered  the  same  for  transporta- 
tion, of  the  pendency  of  the  suit,  and  re- 
quires him  to  defend,  the  judgment  against 
the  first  is  not  conclusive  as  to  the  question 
of  the  liability  of  the  second.  Chicago  and 
Northwestern  B.  B.  Co.  v.  Northern  Line 
Packet  Co.,  70  111.,  217.     1873. 

i.  Contract  of  lease.  Where,  in  a  judicial 
proceeding,  the  matter  passed  upon  is  the 
right,  under  the  language  of  a  certain  con- 
tract, to  take  certain  gross  receipts  on  a 


railroad  for  the  lease  of  the  same,  the  judg- 
ment concludes  the  question  of  the  meaning 
of  the  contract  on  a  suit  for  subsequent  tolls 
received  under  the  same  contract.  Tioga 
B.  B.  Co.  V.  Blossburg  and  Coming  B.  B. 
Co.,  20  Wallace,  187,  1873;  10  Amer.  R'y 
Rep.,  81. 

6,  Contract  of  carriage  of  goods.  In  an 
action  brought  against  one  of  two  railroad 
companies  for  breach  of  their  joint  agree- 
ment to  carry  goods  from  A.  to  B.,  the  de- 
fendant denied  that  it  had  agreed  to  carry 
or  be  responsible  for  the  goods,  except  for 
part  of  the  distance.  The  issue  thus  joined 
was  found  for  the  defendant,  and  judgment 
entered  thereon.  Held,  that  this  judgment 
was  a  bar  to  any  subsequent  action  against 
both  companies  upon  the  same  contract. 
Beyndlds  v.  Pittsburgh,  Cincinnati  and  St. 
Louis  Ry  Co.,  29  Ohio  St.,  603.    1876. 

6,  Demurrer,  A  judgment  on  demurrer 
is  a  bar  on  the  facts  stated.  Oould  v.  Evans- 
ville  and  Crawfordsville  B.  B.  Co.,  91  U.  S., 
536.    1875. 

7,  Negotiable  paper.  The  judgment  in 
an  action  brought  by  the  holder  of  negotia- 
ble paper  against  the  indorsers  is  not  a  bar 
to  his  subsequent  action  against  the  maker, 
who  was  not  notified  of  the  pendency  of  the 
first  action.  Bailroad  Co.  v.  National  Bank, 
102  U.  S.,  14.     1880. 

8,  Non-suit,  Where  a  judgment  of  non- 
suit is  pleaded  in  bar  the  rulings  of  the  court 
must  be  shown  in  evidence.  Spurlock  v. 
Mo.  Pacific  Ry  Co.,  70  Mo.,  67.    1882. 

9,  State  and  federal  courts.  Where  the 
same  matters  involved  in  a  suit  in  equity 
were  involved  in  a  prior  suit,  though  in  the 
United  States  circuit  court,  and  the  two  suits 
were  between  the  same  parties,  the  decision 
in  the  prior  suit  will  be  conclusive  on  the 
trial  of  the  second  suit  brought  in  the  state 
court.  Buegger  v.  Indianapolis  and  St. 
Louis  B.  B.  Co.,  103  111.,  449.     1883. 

10,  —  Where  a  suit  commenced  in  the 
state  court  has  been  carried  to  the  supremo 
court,  and  a  new  trial  ordered,  the  plaintiff 
has  the  right  to  dismiss  his  suit  and  com- 
mence in  the  federal  court ;  the  opinion  of 
the  supreme  court  does  not  constitute  a  bar 
unless  it  finally  determines  the  suit.  Hazard 
V.  Chicago,  Burlington  and  Quinoy  B.  B.  Co., 
4  Bissell  (U.  S.  C.  C),  453.    1865. 
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11.  Trespass;  streets.  A  judgment  for 
damages,  for  constructing  a  railway  over  a 
street  without  payment  of  compensation  to 
an  abutting  owner,  is  no  bar  to  another  ac- 
tion for  the  continuance  of  the  use  for  rail- 
way purposes.  Scott  v.  Indianapolis  and 
Vincennes  B.  B.  Co.,  10  Amer.  &  Eng.  R.  R. 
Cases  (Ind.),  189.     1883. 


RESCISSION. 

1.  Failure  of  title.  Mere  failure  of  title  in 
the  grantor  will  not  authorize  a  rescission. 
Hart  V.  Hannibal  and  St.  Joseph  B.  B.  Co., 
65  Mo.,  509.    1877. 

2.  Kight  of  way  contract.  Even  if  a 
party  who  has  given  his  obligation  to  a  rail- 
way company  to  convey  a  right  of  way  had 
a  right  to  rescind  the  same  for  delay  in  the 
construction  of  the  road,  good  faith  would 
require  him  to  give  notice  of  such  intention 
before  the  company  takes  possession  of  the 
land  and  constructs  its  road,  so  that  it  may 
adopt  another  location,  or  take  proceedings' 
to  condemn,  before  rendering  itself  other- 
wise liable.  Boss  v.  Chicago,  Burlington 
and  Quinoy  B.  B.  Co.,  77  111.,  127.     1875. 


REWARDS    FOR    ARREST    OF    CRIM- 
INALS. 

1.  When  reward  is  earned.  Where  a 
railway  company  offered  certain  rewards 
for  the  apprehension  and  conviction  of  crim- 
inals, and  the  criminals  were  arrested,  but 
not  convicted,  owing  to  the  dismissal  of  the 
proceedings  against  them,  which  dismissals 
were  entered  at  the  request  of  the  corpora- 
tion, held,  that  the  company  was  liable  for 
.the  rewards.  Louisville  and  Nashville  B.  B. 
Co.  V.  Goodnight,  10  Bush  (Ky.),  553.     1874. 


RIGHT  OF  WAT. 

See  Contbact;    Conveyance;    Cokpobate    Powers; 
Eminent   Domain;    Fires;   Franchises;   Injdnc- 

THHJ. 

1.  Constrnction  of  railway;  contract; 
breacli.  In  an  action  for  breach  of  defend- 
ant's contract  in  constructing  its  tt-ack 
nearer  than  seven  rods  from  plaintiff's  grist- 


mill, and  so  that  it  injured  plaintiff's  mill- 
dam,  the  jury  found  that  the  defendant  had 
constructed  its  track  in  the  manner  alleged, 
and  that  plaintiff's  mill  property  was  there- 
by depreciated  in  value  to  a  certain  amount, 
but  did  not  find  expressly  that  plaintiff 
owned  the  property.  The  question  submitted 
to  the  jury  related  only  to  plaintiff's  prop- 
erty. Held,  that  the  omission  could  not 
prejudice  the  defendant,  and  is  not  ground 
for  reversing  a  judgment  against  it.  Hutch- 
inson V.  Chicago  and  Northwestern  B'y  Co., 
41  Wis.,  541.     1877. 

2.  Contract;  breach;  mntnal  breaches. 
If  plaintiff  covenanted  to  give  defendant  a 
right  of  way  over  a  larger  amount  of  land 
than  he  owned,  he  may  be  liable  to  defend- 
ant in  damages  for  a  breach  of  the  contract, 
but  that  will  not  defeat  his  right  of  action 
for  defendant's  breach  of  the  contract  on  its 
part.     lb. 

3.  —  deed,  in  fee.  An  owner  of  land 
entered  into  articles  of  agreement  with  a 
railway  company,  whereby,  '.'in  considera- 
tion of  $450,  payable  as  thereinafter  stated, 
with  interest  in  full,  for  right  of  way  and 
all  claims  for  damages,"  he  agreed  to  con- 
vey to  the  said  company,  "  by  a  good  and 
sufficient  deed  in  fee  simple,  with  cove- 
nant of  general  warranty,"  a  certain  strip 
of  land.  "  Upon  the  delivery  of  said  deed 
.  .  .  at  any  time  after  the  expiration  of 
five  years,  the-  said  .  .  .  company 
agreed  to  pay  .  .  .  the  said  sum  of 
$450."  The  portions  of  the  above  contract 
cited  in  italics  were  written  and  the  rest 
printed.  Held,  that  there  was  no  conflict 
or  repugnance  between  the  different  parts 
of  the  contract,  and  that  the  plain  intent  of 
the  parties  was  to  contract  for  a  conveyance 
of  the  strip  of  land  in  fee.  Wlieeling,  Pitts- 
burgh and  Baltimore  B.  B.  Co.  v.  Oourley, 
99  Pa.  St.,  171.     1881. 

4.  —  Where  the  owner  of  said  land,  after 
entering  into  the  above  articles  of  agree- 
ment, conveyed  the  land  to  a  third  party, 
reserving  to  himself  only  the  right  to  con- 
vey to  said  company  a  right  of  way  over 
said  strip  of  land,  held,  that  he  had  put  it 
out  of  his  power  to  carry  into  execution  his 
contract  with  the  company,  and  that,  there- 
fore, he  could  not  bring  an  action  of  equi- 
table   ejectment  against  said    company  to 
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enforce  payment  of  the  purchase  money  for 
said  strip  of  land.    lb. 

6.  Conveyance.  A  conveyance  of  right 
of  way  constnied.  Warner  v,  Sandusky, 
etc.,  R.  R.  Co.,  11  Amer.  &  Eng.  R.  R.  Cases 
(Ohio),  417,  1883;  Hutchinson  v,  Chicago 
and  Northwestern  Ry  Co.,  37  Wis.,  583,  1875. 

ii.  Drainage.  A  deed  conveyed  a  strip  of 
land  to  a  railroad  company,  its  successors 
and  assigns  forever,  "  provided  always,  and 
this  deed  is  upon  the  express  condition,"  that 
a  certain  system  of  drainage  was  to  be  kept 
up  by  the  company.  Held,  that  this  created 
a  condition  subsequent  in  the  deed,  and  void- 
able by  the  grantor  upon  cpnditioij  broken. 
Hammond  v.  Port  Royal  and  Augusta  R.  R. 
Co.,  15  So.  Car.,  10,  1880;  11  Amer.  &  Eng. 
R.  Cases,  352.  See,  also.  Same  v.  Sam£,  16 
So.  Car.,  567,  1881 ;  11  Amer.  &  Eng.  R.  R. 
Cases,  353. 

7.  Donation  of  right  of  way ;  right  of 
donee  to  permit  another  company  to  use  It. 
Where  the  donee  of  a,  right  of  way  had  con- 
sented to  the  use  of  the  same  by  another 
railroad  company,  held,  that  this  constituted 
a  good  defense  to  an  application  by  the  donor 
for  an  injunction  to  restrain  defendant  from 
the  use  and  occupation  of  the  right  of  way. 
Holbert  v.  St.  Louis,  Kansas  City  aiid  Nortlv- 
em  Ry  Co.,  38  la.,  315.     1874,         ^ 

8.  Easement ;  spring,  A  grant  of  a  right 
of  way  to  a  railway  company,  reserving  a 
spring  and  the  privilege  of  laying  pipes 
thereto,  held  to  entitle  the  company  to  lay 
its  tracks  over  the  spring  upon  protecting 
the  same  properly.  Matthews  v.  Delaware 
and  Hudson  Canal  Co.,  27  Hun  (N.  Y.),  437. 
1880. 

9.  Grant.  A  right  of  way  cannot  be 
granted  by  deed,  estoppel,  or  otherwise,  by 
any  one  but  the  land  owner ;  a  mere  equi- 
table owner  of  an  undivided  interest  in  a 
possible  reversion  cannot  give  it,  and  it  can- 
not well  exist  over  an  undivided  interest 
alone.  Tapert  v.  Detroit,  Grand  Haven  and 
Milwaukee  R'y  Co.,  50  Mich.,  267;  11  Amer. 
&  Eng.  R.  R.  Cases.  413.     1883. 

10.  License.  Where  a  licensee  has  a  right 
to  the  possession  of  land  for  a  particular  pur- 
pose, and  commits  no  act  which  his  license 
does  not  cover,  the  owner  of  the  land  cannot 
destroy  such  right.  Buchanan  v.  Logans- 
port,  etc.,  Ry  Co.,  71  Ind,,  265.     1880, 


11.  _  H,,  being  the  owner  of  certain  land 
and  the  mines  thereunder,  by  indenture 
conveyed  the  surface  to  C. ;  bu,t  he  excepted 
and  reserved  a  "  wagon  or  cart  road  "  of  tlie 
width  of  eighteen  feet,  to  be  at  all  times 
thereafter  kept  in  repair  at  his  own  costs 
and  charges.  Held,  that  these  words  would 
not  enable  H.  to  lay  down  a  railroad  or 
tramway  for  the  carriage  of  coals  raised 
from  neighboring  collieries  belonging  to 
him.  Bidder  v.  North  Staffordshire  Ry  Co., 
Law  Reports,  4  Queen's  Bench  Division,  413. 
1878. 

12.  —  An  answer,  in  an  action  to  recover 
real  property,  averred  that  the  defendant 
was  granted  a  license  by  the  plaintiff  to 
build  and  operate  a  railway  upon  such  land 
under  a  contract  that  the  damages  thereto 
would  thereafter  be  settled,  jind  that,  acting 
upon  such  license,  tire  defendant  built  a 
railway  thereon,  and  expended  large  sumH 
of  money,  of  which  the  defendant  had 
knowledge.  Held,  that  said  answer  was 
sufficient  on  demurrer.  Tleld,  also,  that  it 
was  not  necessary  to  aver  to  what  officer  or 
agent  of  the  company  the  license  was  given. 
Buchanan  v.  Logansport,  etc.,  Ry  Co.,  71 
Ind.,  205,     1880. 

18.  — Under  a  trust  deed  which  vested 
the  legal  title  to  lands  in  a  trusteo  for  the 
benefit  of  a  married  woman  and  her  chil- 
dren, but  which  gave  to  the  husband  the 
absolute  control  and  management  of  the 
land,  the  husband  might  give  to  a  railway 
company  license  to  construct  its  line  over 
such  lands,  binding  so  long  as  ho  lived,  or, 
at  least,  until  revoked,  unless  such  right  of 
way  injuriously  affected  the  duties  and  lim- 
itations imposed  upon  the  husband  by  tlie 
deed.  Tutt  v.  Port  Royal  and  Augusta  B, 
R.  Co,,  16  So.  Car.,  365.     1881. 

14.  —  Where  a  railway  company  seeking 
to  appropriate  lands  does  not  obtain  author- 
ity from  the  owner  of  the  fee,  it  can  obtain 
no  rights  of  control  over  the  land  by  any 
license  or  grant  from  the  holder  of  a  con- 
tingent dower  interest  or  a  tenant  at  will. 
Toledo,  Ann  Arbor  and  Grand  Trunk  Ry 
Co.  V.  Dunlap,4n  Mich.,  456,  1882;  5  Amer. 
&  Eng.  R.  R.  Cases,  378, 

15.  Notice;  railway  grade.  A  vendee 
who  purchases  land  with  an  open,  graded 
railway  track  across  it,  with  its  embank- 
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ments  and  excavations  plainly  visible,  pur- 
chases vrith  notice  of  whatever  rights  in 
said  track  there  may  be  outstanding,  and 
the  warranty  deed  of  his  vendor  cannot 
affoct  such  outstanding  rights  in  third  par- 
ties, nor  can  he  divest  such  rights  upon  a 
breacli  by  the  third  parties  of  a  condition 
subsequent  contained  in  the  grant  to  them 
by  the  vendor.  Pai^l  v.  Connersville  and 
Newcastle  Junction  B.  R.  Co.,  51  Ind.,  537, 
1875 ;  Ft.  Wayne,  Muncie  and  Cincinnati' R. 
B.  Co.  V.  Cough,  ib.,  600,  1875. 

16.  Street;  abutting  owner  of  private 
way.  A  land  owner  agreed  to  convey  to  a 
railway  company  a  strip  of  land,  part  of 
which  was  to  be  occupied  by  its  track,  and 
part  to  be  used  for  a  public  street,  but  the 
whole  to  revert  absolutely  on  breach  of  con- 
dition. He  afterwards  made  a  plat  on  which 
this  strip  was  marlied  as  a  street,  and,  in  ac- 
knowledging it,  provided  that  it  sliould  re- 
main a  street  if  the  company  perf  oriued  its 
obligations,  but  if  not,  it  should  instantly 
revert.  After  his  death  his  estate  was  par- 
titioned, except  the  railway  strip,  and  one 
Of  the  partitioners  received  certain  premises 
abutting  thereon,  which  he  sold.  This  par- 
titioner  afterwards  obtained  grants  from  the 
rest  of  the  heirs,  and  conveyed  the  strip  to 
the  railway  company  unconditionally.  A 
subsequent  grantee  of  the  premises  which 
he  had  previously  sold  claimed  a  right  to 
use  the  street,  where  the  track  lay,  as  a 
private  way  appurtenant  to  his  lots,  and 
sought  to  enjoin  the  company  from  occupy- 
ing it  with  3,nother  track.  Held,  that  the 
bill  for  injunction  would  not  lie;  the  plat 
had  been  made  with  reference  to  a  way  that 
had  never  been  unconditionally  dedicated, 
and  the  premises  occupied  by  the  way  had 
afterwards  been  unconditionally  conveyed 
to  the  company,  and  became  its  private 
property,  before  complainant's  title  had 
passed  out  of  a  representative  of  the  estate. 
Tapert  v.  Detroit,  Grand  Haven  and  Mil- 
waukee R'y  Co.,  50  Mich,  267;  11  Amer.  & 
Eng.  R.  R.  Cases,  413.     1883. 

17.  Width.  Where  a  statute  authorizes  a 
railway  company  to  receive,  from  owners  of 
land  over  which  it  is  about  to  construct  its 
line,  conveyances  of  right  of  way,  not  ex- 
ceeding a  specified  width,  an  instrument 
granting  such  right,  without  specifying  the 


width,  should  be  construed  as  granting  a 
right  of  way  as  wide  as  the  company  ^may 
choose  to  occupy,  not  exceeding  the  stat- 
utory widtli.  Indianapolis,^  Peru  and  Chi- 
cago Ry  Co.  V.  Bayl,  69  Ind.  424,  18S0;  3 
Amer.  &  Eng.  R.  R.  Cases,  183. 


ROLLING  STOCK. 

See  Mortgage. 
1.  Execution,    Rolling  stock  is  part  of  the 
realty  and  cannot  be  seized  on  execution. 
Grand  Trunk  B'y  Co.  v.  Eastern  Counties 
Bank,  10  Lower  Canada  Jurist,  11.     1865. 


ROUTE. 

See  CsAETEn;  Corporate  Powers;  EigSt  op  Way; 
Street  Railways;  Subscriptions  by  Individuals. 

1.  Selection ;  filing  map.  A  railroad  com- 
pany having  filed  a  map  showing  its  proposed 
route,  brought  tliis  action  to  restrain  de- 
fendant, another  company,  from  locating  or 
constructing  its  road  upon  such  route  or  any 
part  thereof.  Held,  denying  a  motion  for  a 
preliminary  injunction,  that,  even  granting 
that  plaintiff  had  acquired  the  right  to  pur- 
chase or  condemn  the  lands  in  question,  it 
had  a  sufiicient  remedy  without  such  action 
in  its  power  to  acquire  the  lands  and  eject- 
the  defendant ;  but  that  it  had  not,  by  such 
location,  acquired  the  light  to  prevent  the 
owner  from  using  it  as  he  chose,  even  for 
the  building  thereon  of  another  road,  until 
it  had  actually  acquired  title.  N.  Y.  and 
Albany  B.  B.  Co.  v.  N.  Y.,  West  Shore,  etc., 
B.  B.  Co.,  11  Abbott's  New  Cases  (N.  Y.), 
836.     1883. 

2.  —  The  purchase  of  the  lands  in  ques- 
tion by  another  railroad  company  will  not, 
in  such  case,  sustain  the  right  to  an  injunc- 
tion. If  plaintiff's  rights  are  thereby  taken 
away,  it  has  no  standing  in  court ;  if  not,  it 
is  not  injured,  in  the  absence  of  any  act 
which  Unfits  the  lands  for  its  use.    Ib. 


SALES. 

See  EniNEN*  Domain;  Evidence;  Fraud. 

1.  Delivery  to  carrier  is  delivery  to  pur- 
chaser.   Goods  bought  and  paid  for  were  de- 
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livered  to  a  railway  company,  whose  bill  of 
lading  was  executed  to  the  vendor,  acknowl- 
edging the  receipt  of  the  goods  to  be  deliv- 
ered to  the  vendee.  Held,  that  the  contract 
for  transportation  was  in  legal  effect  with 
the  vendee,  and  the  company  was  liable  to 
him  for  non-delivery  of  the  goods.  In  such 
case  the  title  vests  in  the  purchaser,  and  a 
delivery  of  the  goods  to  the  carrier  is  a  de- 
livery to  the  purchaser  himself.  Qwyn  v. 
Richmond  and  Danville  R.  R.  Co.,  85  N.  C, 
439,  1881 ;  6  Amer.  &  Eng.  R.  R.  Cases,  452. 

2.  Sale  of  railway.  The  sale  of  the  Ma- 
con and  Brunswick  Railroad  held  to  be  bind- 
ing upon  the  state.  Wood  v.  Macon  and 
Brunswick  R.  R.  Co.,  68  Ga.,  539.    1883. 

8.  —  A  railway  company  has  no  implied 
power  to  sell  any  portion  of  the  land  actually 
used  for  the  railway  or  works.  Mulliner  v. 
Midland  R'y  Co.,  Jessell's  Decisions,  353;  48 
Law  Journal  Rep.  (Ch.),  358;  Law  Reports,  11 
Chancery  Div.,  611.  1879.  See,  also,  Camp- 
hell  V.  Marietta  and  Cincinnati  R.  R.  Co.,  33 
Ohio  St.,  168,  1873;  Clarice  v.  Omaha  and 
Southwestern  R.  R.  Co.,  5  Neb.,  814,  1877. 

4.  —  Contract  for  sale  of  a  railway  fran- 
chise construed.  Clarke  v.  Omaha  and 
Southwestern  R.  R.  Co.,  4  Neb.,  458,  1876;  19 
Amer.  R'y  Rep.,  433. 

5.  —  Under  the  laws  of  Nebraska  a  corpo- 
ration organized  for  the  purpose  of  building 
a  railroad  has  no  power  to  sell  or  dispose  of 
its  property  or  franchises  until  its  road  has 
been  constructed.    lb. 

6.  —  purchaser's  liability.  A  purchaser 
of  the  road-bed,  property  and  franchises  of 
a  railroad  company  is  not  liable  for  its  obli- 
gations which  are  not  liens  upon  the  prop- 
erty. Sappington  v.  Little  Rock,  Mississippi 
River  and  Texas  R.  R.  Co.,  87  Ark.,  33,  1881 ; 
10  Amer.  &  Eng.  R.  R.  Cases,  330. 

7.  —  stockliolders.  Where  a  stockholder 
in  a  railroad  corporation  has  signed  a  con- 
tract disposing  of  its  assets,  knowing  its  con- 
tents, and  voting  at  meetings  of  the  company 
to  carry  it  into  effect,  lie  cannot  afterward 
repudiate  it,  or  question  the  bona  fides  of  the 
transaction,  no  fraud  being  shown,  Clarke 
V.  Omaha  and  Southwestern  R.  R.  Co.,  4 
Neb.,  458,  1876;  19  Amer.  R'y  Rep.,  433. 

8.  —  The  sale  of  the  Shelby  Railroad  by 
the  trustees  of  the  company  to  the  Louisville, 
Cincinnati  and  Lexington  R,  R.  Co.,  made 


upon  the  condition  that  it  was  not  to  be 
effectual  until  ratiiJed  by  the  stockholders  of 
both  companies,  is  declared  a  nullity  and  set 
aside  on  equitable  principles,  because  no  no- 
tice was  given,  as  required  by  the  charter,  of 
the  meeting  of  the  Shelby  R.  R.  Co.  at  which 
the  sale  was  ratiiled.  Stockholders  of  Shelby 
R.  R.  Co.  V,  Louisville,  Cincinnati  and  Lex- 
ington R.  R.  Co.,  13  Bush  (Ky.),  63,  1876;  18 
Amer.  R'y  Rep.,  318. 


SCRIP  CERTIFICATES. 

1.  Jndgmont  In  gold  coin.  Where  the 
scrip  certificates  sued  on  are  for  the  payment 
of  gold  coin,  the  judgment  should  be  for  the 
amount  found  due,  payable  in  gold  coin ;  not 
for  the  market  value  of  it,  payable  in  paper 
currency.  Foster  v.  Atlantic  and  Pacific  B. 
R.  Co.,  1  Mo.  App.,  390.    1876. 


SECRET  SERVICE. 

1.  Directors'  powers.  A  suggestion  that 
money  has  been  used  for  "  secret  service  " 
will  not  exonerate  the  directors  from  ac- 
counting for  such  money.  York  and  North 
Midland  R'y  Co.  v.  Hudson,  19  Eng.  Law  & 
Equity,  361;  23  Law  Jour.  Rep.  (N.  S.), 
Chanc,  539.     1853. 


SECURITY  FOB  COSTS. 

See  Costs. 

1.  Executor.  It  is  discretionary  with  the 
trial  court  whether  or  not  to  require  security 
for  costs  in  an  action  by  an  executor  or  ad- 
ministrator. Tolman  v.  Syracuse,  Bingham- 
ton  and  N.  Y.  R.  R.  Co.,  93  N.  Y.,  853.   1883. 


SET-OFP. 

See  Bonds  op  Railway  Companies;  OARttlAOE  or  Msn- 
ciiandise;  Qabnishmbnt;  Pleadino. 

1.  Dismissal.  The  railway  company  sued 
G.,  its  agent,  for  a  balance  due  on  account. 
G.  had  purchased  claims  against  the  com- 
pany, which  he  pleaded  as  a  set-off.  The  ac- 
count was  refei-red  and  the  report  show^ed  a 
balance  due  G.      Held,  that  the  company  ' 
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■could  not  thereafter  dismiss  the  action  with- 
out the  consent  of  G.  Galbraith  v.  East 
Tenn,  Va.  and  Ga.  B.  B.  Co.,  11  Heiskell 
<Tenn.),  169.     1873. 

3.  Wages.  In  an  action  by  an  employe 
against  his  employer  for  wages  due,  the  lat- 
ter cannot  recoup  unliquidated  dainages  aris- 
ing from  an  act  of  the  employe  outside  of 
the  line  of  his  duty.  Nashville  and  Chatta- 
nooga B  B.  Co.  V,  Chumley,  6  Heiskell 
<Tenn.),  325.    1871. 


SETTIEMM^T. 

1.  Administrator.  A  receipt  by  an  ad- 
ministrator to  a  railway  company  in  full  set- 
tlement of  an  indebtedness  to  his  intestate, 
held  a  valid  settlement  under  the  facts  of 
the  case,  Buby  v.  Bailroad  Co.,  8  W.  Va.. 
269.    1875. 

2.  Frand.  Where  one  who  has  been  in- 
jured, and  settled  her  claim  for  damages, 
and  given  a  receipt  in  full,  has  repudiated 
and  rescinded  the  settlement  for  fraud,  and, 
brought  suit  for  the  original  injury,  evidence 
of  the  representations  and  promises  under 
which  the  receipt  was  obtained  ought  not  to 
ibe  excluded  on  the  objection  that  it  tended 
to  vary  a  written  contract  by  parol  evidence. 
Michigan  Central  B.  B.  Co.  v.  Dunham,  30 
Mich.,  128.     18^74. 

3.  —  In  such  an  action  a  modification  of  a 
request  to  charge  that  an  acquiescence  in 
"the  settlement  by  using  the  money,  or  any 
portion  of  it,  after  the  discovery  of  the 
alleged  fraud  would  defeat  the  plaintiff's 
right  of  action,  by  adding  the  proviso:  "  Un- 
less you  find  that  she  made  a  tender,  or  re- 
turned the  money,  or  offered  to  make  a 
tender,  and  was  prevented  from  completing 
it  by  the  acts  of  defendant  or  its  agents,"  is 
not  error;  this  addition  was  necessary  to 
prevent  the  inference  to  which  the  request 
was  open,  that  a  use  of  the  money,  although 
defendant  had  refused  to  receive  it  back, 
would  operate  as  a  waiver  of  the  fraud  and 
an  affirmation  of  the  settlement.     lb. 

i.  —  In  tendering  back  money  it  is  imma- 
terial whether  tlie  bills  transferred  back  are 
the  identical  ones  received  or  not ;  nor  was 
the  previous  use  of  $15  out  of  the  $100  re- 
ceived, a  matter  of  any  consequence.  lb. 
Vol.  II  — 65 


5.  —  If  a  railway  company  obtains  the 
signature  of  the  plaintiff  to  a  paper,  pur- 
porting to  be  a  settlement  and  discharge  of 
the  cause  of  action,  by  the  fraudulent  repre- 
sentations that  it  is  merely  a  receipt  for  a 
gratuity,  the  plaintiff  may  maintain  his  ac- 
tion without  returning  the  money  paid  him. 
Mullen  V.  Old  Colony  B.  B.  Co.,  127  Mass., 
86.     1879. 

6.  —  Evidence  held  sufficient  to  show  that 
a  release  was  not  fraudulently '  obtained, 
Pennsylvania  B.  B.  Co.  v.  Shay,  82  Pa.  St., 
198,  1878;  15  Amer.  R'y  Rep.,  463. 

7.  Mistakfe.  When  paa-ties  make  out 
what  they  believe  to  be  a  correct  itemized 
account  of  their  mutual  dealings,  and  the 
balance  is  thereupon  paid^  the  items  can  no 
longer  be  considered  unsettled  Within  the 
meaning  of  R.  S.,  ch.  81,  §  84,  although  one 
item  was  omitted  by  mistake.  Lancey  v. 
Maine  Central  B.  B.  Co.,  73  Me.,  34.    1881. 


SEWERS. 

See  Watercoubses. 

1.  Assessments.  The  expense  of  con- 
structing a  sewer  in  one  of  the  streets  of  a 
city  may  be  assessed  vipon  the  track,  sleep- 
ers and  rails  of"  a  railroad  company,  which 
are  laid  in  such  street.  Troy  and  Lansing- 
burgh  B.  B.  Co.  V.  Kane,  9  Hun  (N.  Y.),  506, 
1877;  affirmed.  Same  v.  Same,  73  N.  Y.,  614, 
1878.  See,  also,  Baltimore. and  Potomac  B. 
B.  Co.  V.  Dennison,  3  MacArthur  (Dist.  of 
Columbia),  245.    1879. 

2.  Street  railways.  The  easement  ac- 
quired by  the  appellee  under  its  charter  and 
the  ordinances  of  the  city  held  subject  to  the 
paramount  right  of  the  city;  and  in  con- 
structing its  railway  the  appellee  knew,  or 
was  bound  to  know,  that  its  use  of  the  bed 
of  the  street  for  railway  purposes  was  liable 
at  any  time  to  be  interfered  with,  whenever 
the  city  authorities  might  deem  it  necessary 
for  the  public  welfare.  Kirby  v.  Citizens' 
Ky  Co.,  48  Md.,  168.    1877. 


SHIPPING  BECEIPT8. 

1.  Mistake  in ;  estoppel.   A  railway  com- 
pany is  not  estopped  by  its  shipping  receipt 
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from  showing  that  it  has  in  fact  delivered 
all  the  goods  that  it  has"  received.  Horse- 
man V.  Orand  Trunk  R'y  Co.,  30  Upper 
Canada  (Queen's  Bench),  130,  1870;  Same 
V.  Same,  31  lb.,  535,  1871. 


SIDETRACK. 

See  CoHTBAOTs;  Buinent  Domadt;  Stbbbts. 

1.  License;  private  use.  Where  parties 
living  adjacent  to  a  railroad  track  made  the 
grade  and  furnished  the  cross-tips  for  a 
switch  for  neighborhood  convenience,  under 
a  contract  with  the  railroad  company  that 
the  switch  should  remain  permanently,  etc., 
held,  that  after  the  road  and  franchises  of 
the  contracting  company  had  been  sold 
under  a  decree  of  foreclosure,  the  corpora- 
tion purchasing  the  same  might  remove  the 
switch,  unless  it  assumed  the  original  con- 
tract, under  sec.  3  of  the  Railroad  Act  of 
March  3,  1865.  Smith  v.  Indianapolis,  Peru 
and  Chicago  JCy  Co.,  1  Indianapolis  Supe- 
rior Court  Rep.,  88.    1871. 


SLEEPING  CAES. 

1.  Contract.  Courts  ought  not  to  favor  a 
■monopoly  in  the  accommodations  which  are 
necessaries  to  the  traveling  public,  or  foster 
it  by  the  invention  or  application  of  extraor- 
dinary or  unusual  orders  or  remedies.  This 
principle  applied  to  a  sleeping  car  contract. 
Pullman  Palace  Car  Co.  v.  Texas  and  Pacific 
Jt.  R.  Co.,  11  Federal  Reporter,  635.     1883. 

2.  —  A  contract  between  a  railway  com- 
pany and  a  sleeping  car  company  construed. 
Pullman  Palace  Car  Co.  v.  Missouri  Paoiflc 
R'y  Co.,  11  Federal  Reporter,  634;  SMcCrary 
(U.  S.  C.  C),  645.     1882. 

3.  Common  carriers.    Sleeping  car  com- 
^panies  are  common  carriers  and  must  treat 

all  persons  alike.  Nevin  v.  Pullman  Palace 
Car  Co.,  106  111.,  333;  11  Amer.  &  Eng.  R. 
R.  Cases,  93.  1883.  A  passenger,  conducting 
himself  with  decorum,  and  tendering  the 
usual  fare  at  a  proper  time  and  in  an  orderly 
manner,  is  entitled  to  a  berth  if  there  is  one 
vacant.     lb. 

i.  Injury  to  passengers ;  liability  of  rail- 
way company,    A  passenger,  traveling   in 


the  coach  of  a  sleeping  car  company,  may 
properly  assume,  in  the  absence  of  notice  to 
the  contrary,  that  the  whole  train  is  under 
one  management,  and  in  such  case,  where 
he  sustains  injury  by  the  negligence  of  one 
in  the  employ  of  the  sleeping  car  company, 
he  may  maintain  an  action  against  the  rail- 
way company.  What  the  effect  of  such 
notice  would  be  is  not  determined.  Cleve- 
land, Columbus,  Cincinnati  and  Indianapo- 
lis R.  R.  Co.  V.  Walrath,  8  Amer.  &  Eng, 
R.  R.  Cases  (Ohio),  371.     1883. 

5.  Loss  of  clothing,  etc.  A  sleeping  car 
company  is  not  held  to  the  strict  accounta- 
bility of  an  innkeeper.  Its  liability  is  the 
same  as  that  of  the  railway  company. 
Welch  V.  Pullman  Palace  Car  Co.,  16  Ab- 
bott's Practice  (N.  S.),  353.  1874.  See,  also. 
Woodruff  Sleeping  and  Parlor  Coach  Co.  v. 
Diehl,  84  Ind.,  474,  1883;  9  Amer.  &  Eng.  R. 
R.  Cases,  294 ;  Pullman  Palace  Car  Co.  v. 
Smith,  73  111.,  360,  1874;  9  Amer.  R'y  Rep., 
328. 

6.  —  Neither  as  a  common  carrier  nor  as 
an  inn-keeper  is  a  sleeping  car  company  re- 
sponsible. It  must  not  only  furnish  a  berth 
to  its  guests,  but  keep  a  watch  during  the 
night,  exclude  unauthorized  persons  from 
the  car,  and  take  reasonable  care  towards 
preventing  thefts.  If  loss  should  occur  by 
reason  of  negligence  in  this  regard,  the 
company  is.liable  for  such  articles  as  are  usu- 
ally carried  by  a  passenger  about  his  per- 
son, and  such  a  sum  as  may  be  deemed 
reasonably  necessary  for  traveling  expenses. 
Blum  V.  Southern  Pullman  Palace  Car  Co,  1 
Flippin  (U.  S.  C.  C),  500,  1876;  9  Amer.  R'y 
Rep.,  331. 

7.  Bight  to  liave  cars  forwarded.  The  C. 
Company  was  bound  to  afford  to  Scottish 
east  coast  traffic  of  the  N.  B.  Company 
using  its  railway  all  usual  facilities,  includ- 
ing, so  far  as  might  reasonably  be  required, 
through  carriages,  and  also  any  greater 
facilities  which  it  might  grant  to  any  other 
company  in  respect  of  such  traflSc,  or  of  any 
traffic  competitive  with  it.  A  Pullman  car 
weighing  twenty-one  tons  is  so  different 
from  a  saloon  sleeping  carriage  weighing 
three  tons  that  the  forwarding  of  the  lighter 
carriage  for  one  line  does  not  entitle  another 
line  to  insist  on  the  forwarding  of  the  Pull- 
man car  as  a  similar  facility.    Caledormn 
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Ky  Co.  V.  North  British  Ky  Co.,  3  Neville 
&  McNamara,  56.     1877. 

8.  Tickets;  contract;  change  of  cars.  4. 
passenger  purchased  of  a  company  engaged 
in  furnishing  sleeping  cars  for  the  use  of 
passengers  over  a  certain  continuous  line  of 
railways,  a  ticket  purporting  to  entitle  him 
to  accommodations  between  certain  stations, 
in  a  certain  sleeping  car,  and  in  a  berth  to 
be  designated  on  the  ticket,~by  the  conductor 
of  such  car,  in  the  manner  directed  by  the 
ticket.  Upon  entering  that  car  at  the  start- 
ing point,  a  certain  berth  was  assigned  to 
him,  and  designated  on  the  ticket  in  the 
manner  provided  by  it,  by  the  conductor, 
but,  before  arriving  at  his  destination,  the 
car  was  removed  from  the  train  by  the  de- 
fendant, and  a  different  berth  in  a  different 
sleeping  car  was  offered  to  him,  which  he 
refused,  and  sued  the  company  for  a  breach 
of  its  contract.  Held,  that  by  the  contract 
evidenced  by  the  ticket,  the  passenger  was 
entitled  to  a  continuous  passage  in  that 
berth,  on  that  particular  car,  or  in  an  equally 
desirable  berth  on  an  equally  safe,  conven- 
ient and  comfortable  sleeping  car.  Pullman 
Palace  Car  Co.  v.  Taylor,  65  Ind.,  153.    1879. 

9.  —  An  answer  in  such  action,  alleging 
that  the  defendant  had  simply  furnished  the 
car  to  the  railway  companies,  for  the  use  of 
passengers,  for  a  certain  rent,-pursuant  to  a 
contract  between  it  and  such  companies,  but 
admitting  that  the  change  of  cars  was  made 
as  alleged  in  the  complaint,  is  insufiScient. 
lb. 

10.  —  loss;  expulsion  of  passenger. 
"Where  a  passenger  who  had  purchased  a 
ticket  for  a  particular  berth  in  a  sleeping  car 
and  had  lost  the  same,  but  gave  satisfactory 
assurance  that  he  had  purchased  the  same, 
was  expelled  from  the  car,  there  being  no 
abusive  language  or  personal  violence  used 
by  the  conductor  in  chai-ge,  in  an  honest 
purpose  to  execute  a  reasonable  rule  of  the 
company,  but  through  a  mistaken  judgment, 
it  was  held  that  a  verdict,  in  a  suit  by  the 
passenger  against  the  company,  for  $3,000 
damages  was  grossly  excessive,  and  that  in 
such  a  case,  where  men  might  honestly 
differ  in  opinion,  and  where  the  passenger 
might  have  kept  his  berth  by  paying  the  fare 
of  $1.50,  but  would  not,  he  was  only  entitled 
to  recover  the  price  he  paid  for  his  ticket 


and  a  reasonable  compensation  for  the 
trouble  and  inconvenience  he  suffered  by 
being  deprived  of  his  berth  in  the  sleeping 
car.  Pullman  Palace  Car  Co.  v,  Beed,  75 
111.,  135.    1874. 


SMOKE. 

1.  Penalty  for  not  consnming.  The  Rail- 
ways Clauses  Consolidation  Act,  1845  (8  and 
9  Vict.,  c.  20,  s.  114),  enacts  that  "every 
locomotive  steam-engine  to  be  used  on  the 
railway  shall,  if  it  use  coal  or  other  similar 
fuel  emitting  smoke,  be  constructed  on  the 
principle  of  consuming  and  so  as  to  consume 
its  own  smoke ;  and  if  any  engine  be  not  sO' 
constructed  the  company  or  party  using 
such  engine  shall  forfeit  51.  for  every  day 
during  which  such  engine  shall  be  used  on 
the  railway."  Held,  that  a  penalty  is  not 
incurred  under  this  section,  unless  the, en- 
gine using  smoke-emitting  fuel  is  so  defect- 
ively constructed  as  to  be  incapable  of  con- 
suming its  own  smoke,  though  used  with 
proper  care;  that,  consequently,  no  penalty 
attaches  where  the  engine,  though  properly 
constructed  on  the  principle  of  consuming 
its  own  smoke,  is  so  carelessly  used  on  a 
railway  as  to  emit  instead  of  consume  its 
smoke.  Manchester,  Sheffield  and  Lincoln- 
shire R'y  Co.  V.  Wood,  2  Ellis  &  Ellis,  844; 
105  E.  C.  L.,  348.     1859.  , 


SPECIFIC  PEKFOKMANCE. 

See  Convbtance;  Biqht  op  Way. 

1.  Agreement  to  maintain  siding.     An 

agreement  was  entered  into  between  a  rail- 
way company  and  a  land-owner,  part  of 
whose  land  had  been,  under  another  agree- 
ment, taken  by  the  company,  whereby,  in 
consideration  of  the  previous  withdrawal  by 
the  land  owner  of  a  petition  to  parliament 
against  the  company's  bill,  the  company 
agreed  to  construct  and  forever  maintain  at  * 
its  expense  a  siding  of  specified  length  along- 
side the  line  upon  land  belonging  to  the 
land  owner,  and  to  be  provided  by  him  for 
that  purpose,  for  the  use  and  to  the  reason- 
able satisfaction  of  the  land  owner.  Held, 
that  this  agreement  was  not  incapable  of 
being  enforced  by  a  court  of  equity.    Q-reene 
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v:  West  Cheshire  B'y  Co.,  Law  Reports,  13 
Equity  Cases,  44,  1871 ;  1  Eng.  (Moak),  546. 

2.  Coutrnct  by  ag'ent.    An  agent  of  a  rail- 
way company,  without  any  direct  authority, 
agreed  to  sell  to  the  plaintiff  a  piece  of  land 
of  the  company  at  a  certain  price  per  acre. 
Some  of  the  terms  were  t^jat  the  company 
should  lay  down  a  branch  railway  to  the 
l&nd  ;  that .  the  plaintiff,  who'  was  going  to 
erect  iron-works  on  the  land,  should  use  the 
■company's  railway  in  preference  to  others  — 
wse  it  whenever  reasonably  practicable,  and 
for  the  longest  distance  it  was  reasonably 
capable  of  use ;  and  that  the  traffic  to  and 
from  the  works  should  be  conveyed  on  the 
terms  of  a  certain  prior  agreement  between 
the  parties  relating  to  another  piece  of  land 
bought  by  the  plaintiff  from  the  company, 
and  the  other  stipulations  of  that  agreement 
carried  out.    The  company's  surveyor  meas- 
ured the  land,  the  company's  engineer  laid 
down  the  brai^ch  railway  to  it,  the  plaintiff 
was  let  into  possession,  and  his  machinery 
was  brought  in  the  company's  wagons  to  the 
land,  and  there  deposited.     After  this  the 
company  refused  to  complete  the  sale.     On 
an  appeal  from  a  decree  ot  the  master  of  the 
rolls,  directing  a  specific  performance,  held, 
by  the   Lord   Justice    Turner,   dissentiente 
Lord  Justice  Knight  Bruce;  that  the  stipula- 
tions as  to  the  use  of  the  defendant's  railway 
by  fthe  plaintiff  did  not  render  a  decree  for 
specific  performance  improper;  for  that  the 
insertion  of  a  covenant  to  that  effect  would 
effectuate  what  the  parties  must  be  held  to 
have  contemplated.     Wilsonv.  West  Hartle- 
pool B'y  Co.,  3  De  Gex,  Jones  &  Sinith,  475; 
67  Eng.  Oh.,  475.     1864. 

8.  Contract  to  make  a  branch  line.  A 
railway  company  applied  to  parhament  for 
an  act  to  form  its  line,  and  its  application 
was  opposed  by  a  land  owner  through  whose 
land  the  line  would  pass.  He  afterwards 
withdrew  his  opposition  on  the  faith  of  an 
agreement  which  provided  for  the  formation 
>  of  a  branch  line  to  his  iron  works.  The 
company  obtained  an  act  for  this  purpose, 
but  afterwards  determined  to  abandon  its  in- 
tention of  making  the  branch  railway,  and 
was  about  to  apply  to  parliament  for  an  act 
to  enable  it  to  do  so,  when  the  plaintiff  filed 
his  bill  for  an  injunction.  The  vice-chancel- 
lor of  England  granted  the  injunction,  but 


the  lord  chancellor,  on  appeal,  reversed  his 
decision  and  dissolved  the  injunction.  Held, 
that  a  contract  to  make  a  railway  is  not  one 
of  which  a  court  of  equity  will  compel  the 
specific  performance,  but  will  leave  the  par- 
ties to  their  legal  remedies.  Heathcote  v. 
North  Staffordshire  B'y  Co.,  6  Eng.  E.  R.  & 
Canal  Cases,  358.     1850. 

4.  Foreign  corporation ;  ditches.  A  court 
of  chancery,  in  Georgia,  has  no  jurisdiction 
to  compel  a  domestic  corporation  to  go  into 
a  foreign  state  and  specifically  execute  a  con- 
tract, by  opening  ditches  on  complainant's 
land,  keeping  the  same  open  to  a  certain 
depth,  constructing  and  keeping  in  repair 
cattle-guards  thereon,  and  on  its  failure  thus 
to  perform,  to  enforce  that  decree  by  attach- 
ment and  sequestration  of  its  property  in 
Georgia.  Port  Boyal  R.  B.  Co.  v.  Ham- 
mond, 58  Ga.,  533,  1877;  16  Amer.  R'y  Rep., 
108. 

5.  Parties.  Where  a  railway  company 
desired  to  purchase  land,  an'd  the  land  owner 
would  not  sell  the  land  unless  the  company 
would  buy  the  whole  of  his  farm,  which  the 
company  could  not  lawfully  do,  and  the 
company  procured  one  L.  to  make  the  pur- 
chase, in  a  suit  for  specific  performance, 
held,  that  L.  was  a  necessary  party.  Penrir 
sylvania  and  New  England  B.  B.  Co.  v, 
Byerson,  86  N.  J.  Eq.,  113.     1883. 

6.  Railway  stock.  A  court  of  equity  will 
decree  a  specific  performance  of  an  agr^se- 
ment  for  the  sale  of  a  certain  number  of 
shares  in  a  railway  company.  Duncuft  v. 
Albrecht,  13  Simons  (Eng.  Oh.),  163.    1841. 


STATE  AID. 
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STATE  BANKS. 

1.  Sinking  fund.  A  committee  of  three 
persons,  appointed  by  the  plaintiff  commis- 
sioners of  a  sinking  fund  authorized  by  law, 
and  empowered  to  exchange  N.  C.  bonds, 
known  as  "old  sixes,"  for  those  known  as 
"new  sixes,"  must,  in  effecting  such  ex- 
change, all  act  together,  and  any  attempted 
exchange  made  by  one  or  two  of  such  com- 
mittee without  consultation  with,  and  con- 
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currence  of,  the  other  members  thereof,  is 
utterly  void,  and  in  no  way  binding  on  the 
plaintiff.  North  Carolina  B.  B.  Co.  v. 
Swepson,  71  N.  C,  350.  1874.  See  Same  v. 
Same,  73  ib.,  316.    1873. 


STATE  RAILWAYS. 

See  Injuries  to  Passengers;  Injuries  to  Persons 
Generallt;  Injuries  to  Persons  on  the  Track. 

1.  Bills  and  notes ;  powers  of  superin- 
tendent. The  superintendent  of  a  certain 
railroad,  the  property  of  the  state  of  Geor- 
gia, was  authorized  by  statute  to  make  con- 
tracts necessaiy  for  the  general  working  and 
business  of  the  road,  not  exceeding  a  pre- 
scribed sum,  ' '  and  over  that  amount  subject 
to  the  approval  of  the  governor  in  writing." 
Held,  that  notes  executed  by  the  suijerin- 
tendent,  each  calling  for  an  amount  over 
that  prescribed,  without  the  approval  of  the 
governor  in  writing,  were  void,  even  in  the 
hands  of  an  innocent  purchaser  for  value  in 
due  course  of  trade,  and  although  similar 
potes  had  been  executed  and  paid  by  the 
superintendent.  Elliott  National  Bank  v. 
Western  and  Atlantic  R.  R.  Co.,  3  Lea 
(Tenn.),  676.     1879. 

2.  Liability  for  negligence ;  Hoosac  Tun- 
nel. Under  the  Stats,  of  1875,  ch.  77;  1876,  ch. 
150;  1878,  ch.  191 ;  1879,  ch.  141,,  and  1880,  ch. 
261,  an  action  may  be  maintained  against  the 
manager  of  the  Troy  and  Greenfield  Rail- 
road and  the  Hoosac  Tunnel,  for  an  injury 
to  property  caused  by  the  defective  construc- 
tion of  the  railway,  under  such  circum- 
stances that  an  action  could  have  been  main- 
tained had  the  road  been  owned  by  a  corpo- 
ration and  not  by  the  qommonwealth,  al- 
though the  defective  construction  was  the 
act  of  a  former  manager.  Amstein  v.  Gard- 
ner, 134  Mass.,  4.     1883. 


STATION. 

See  Contract;  Pepots  and  Depot  Grounds. 

1.  Abandonment.  Where  the  place 
claimed  to  be  a  station  was  a  mere  platform 
at  which  certain  daily  trains  had  stopped  to 
take  or  leave  passengers,  but  the  railway 
company  had  never  sold  tickets  to  or  from 


the  place  and  kept  no  office  or  agent  there, 
and  had  never  placed  it  in  its  list  of  stations 
or  on  its  time  cards,  it  was  held  not  to  be 
"  a  station  "  within  the  meaning  of  the  stat- 
ute which  forbids  a  railway  cotnpany  to 
abandon  a  station  without  the  consent  of  the 
railway  commissioners.  State  v.  New  Haven 
and  Northampton  Co.,  41  Conn.,  134,  1874;  6 
Amer.  R'y  Rep.,  84.  See,  also,  Same  v.  Sams, 
43  Conn.,  56.     1875. 

2.  —  power  of  commissioners.  The  com- 
missioners, upon  the  application  of  a  railway 
company  for  the  discontinuance  of  one  of 
two  stations  within  the  town  of  C,  ordered 
that  the  station  should  be  discontinued  upon 
a  certain  private  road  which  had  been  made 
to  the  other  station  being  conveyed  by  the 
owner  of  t{ie  land  unconditionally  to  the 
town  of  C,  and  upon  the  company  paying 
$350  to  the  town  to  be  expended  in  cer- 
tain highway  improvements.  Held,  that  the 
order  was  one  that  the  commissioners  had 
no  power  to  make.  Touin  of  Chester  v.  Con- 
necticut Valley  B.  B.  Co.,  41  Conn.,  348. 
1874. 

3.  —  The  company  having  performed  one 
of  the  conditions  aud  procured  the  perform- 
ance of  the  other,  applied  to  the  commis- 
sioners for  an  absolute  order  for  the  discon- 
tinuance of  the  station,  and  the  commis- 
sioners, after  notice  and  a  hearing,  made  a 
supplemental  order,  finding  that  its  condi- 
tions had  been  complied  with  and  directing, 
unconditionally,  the  discontinuance  of  the 
station.  Held,  that  this  order,  being  sup- 
plemental to  and  founded  upon  the.original 
void  order,  was  also  void.     Ib. 

4c,  Amendment  to  charter.  A  •  railway 
company  abandoned  a  station  on  its  road, 
upon  application  to  and  approval  by  the 
railway  commissioners,  who  were  author- 
ized, upon  a  hearing,  to  grant  such  permis- 
sion. The  legislature  afterwards  passed  an 
act  requiring  the  company  to  stop  its  trains 
at  the  station.  A  general  statute  provided 
that  when  any  amendment  of  the  charter 
of  a  corporation  should  be  made,  if  not 
otherwise  specially  provided  in  the  resolu- 
tion making  the  amendment,  it  should  not 
become  operative  unless  acceiJted  by  the 
corporation  within  six  months  at  a  meeting 
called  for  the  purpose.  The  charter  in  ques- 
tion contained  a  provision  that  the  general  aa- 
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sembly  might  alter  or  repeal  it  at  its  pleas- 
ure. Upon  a  mandamus  to  compel  the 
company  to  stop  its  trains  at  the  station  in 
question,  it  was  held  that  the  act  was  opera- 
tive without  acceptance  by  the  company. 
State  V.  New  Haven  and  Northampton  Co., 
43  Conn.,  331.     1876. 

5.  Contract ;  breach  ;  damages.  If  a  con- 
tract to  erect  a  depot  is  established  the 
measure  of  damage  for  its  breach  would  be 
the  additional  value  that  would  have  accrued 
to  plaintiff's  land  had  the  depot  been  erected. 
Watterson  v.  Allegheny  Valley  JR.  B.  Co.,  74 
Pa.  St.,  20S,  1873;  8  Amer.  R'y  Rep.,  30. 

6.  —  evidence.  A  land  owner  for  $1 
released  to  a  railway  company  the  right  of 
way,  etc.,  through  his  land,  and  sold  it  a 
lot  on  which  to  ei-ect  a  depot.  In  an  action 
against  the  company  for  not  erecting  the  de- 
pot, parol  evidence  that  its  erection  was  the 
consideration  for  the  release  was  admissible. 
76. 

7.  Establishment  by  law.  The  provision 
of  the  act  of  the  general  assembly  of  Con- 
necticut, 1866,  relative  to  the  abandonraeut 
of  railroad  stations,  Whilst  it  authorizes  the 
railroad  commissioners  to  consent,  or  to  re- 
fuse to  consent,  to  the  abandonment  of  an 
existing  station,  confers  upon  them  no  au- 
thority to  bind  the  state  by  contract  not  to 
exercise  its  legislative  power  touching  the 
establishment  of  such  stations.  The  act  en- 
titled "  An  act  establishing  a  depot  at  Plants- 
ville,"  approved  July  15,  1873,  does  not  im- 
pair the  obligation  of  any  contract  between 
that  state  and  the  New  Haven  and  North- 
hampton Company.  Railroad  Co.  v.  Hamer- 
sley,  Wi  U.  S.,  1,  1881;  3  Amer.  &  Eng.  R. 
R/ Cases,  418. 

8.  Signal  stations;  right  to  flag  trains. 
Where  a  Branch  Railway  Act  gave  a  land 
owner  the  right  to  stop  by  signal  all  ordi- 
nary trains,  held,  that  accelerated  trains 
forming  part  of  fast  through  trains  from 
London  were  not  "ordinary  trains,"  though 
the  fares  charged  were  at  ordinary  rate. 
Turner  v.  London  and  South  Western  R'y 
Co.,  Law  Reports,  17  Equity  Cases,  561. 
1874. 

9.  Statute  of  frauds.  Where  a  bill  was 
filed  for  the  specific  performance  of  a  con- 
tract, not  in  writing,  alleging  that  the  officers 
of  a  certain  railroad  company,  in  considera- 


tion that  the  plaintiS  would  consent  that 
the  road  should  nin  through  his  land,,  with- 
out charge  against  the  company  for  the 
right  of  way  or  for  damages,  if  the  coaipany 
would  erect  a  depot  on  plaintiff's  land  and 
make  it  one  of  its  stations,  and  setting  forth 
that  the  road  had  been  built,  and  that  plaint- 
iff had  not  claimed  or  recovered  anything 
for  the  right  of  way  or  for  his  damages, 
held,  that  there  was  no  such  part  perform- 
ance of  the  contract  by  either  party  as 
authorized  a  specific  performance  of  this 
agreement,  not  in  writing,  in  relation  to 
lands  or  an  interest  therein.  Haisten  v.  Sa- 
vannah, Griffin,  etc.,  R.  R.  Co.,  51  Ga.,  193, 
1874;  6  Amer.  R'y  Rep.,  424. 

10.  Stopping  trains.  The -railway  com- 
missioners granted  permission  to  discontinue 
a  station  when  the  company  should  have 
complied  with  certain  conditions,  one  of 
which  was  the  establishment  of  a  new  sta- 
tion and  the  erection  of  a  proper  buil  ling  at 
a  place  designated  in  the  order.  Held,  that 
the  action  of  the  commissioners,  and  the  es- 
tablishment of  the  new  station  by  the  com- 
pany under  the  order,  did  not  constitute  a 
contract  between  the  state  and  the  company ; 
and  that  an  act  of  the  legislature  requiring 
trains  to  stop  at  the  station  was  not  void 
as  impairing  the  obligation  of  a  contract. 
State'V.  New  Haven  and  Northampton  Co., 
43  Conn.,  351.     1876. 


STATUTES. 

[The  Tarious  statutes  In  relation  to  railways  will  be 
found  construed  under  different  titles  tliroughout  tliis 
boolc.] 

1.  Contract  against  imblic  policy;  spe- 
cial act.  An  agreement  by  a  peer  to  with- 
draw his  opposition  to  a  special  act  of  incor- 
poration on  condition  that  the  Ime  of  the 
company  should  be  changed  was  held  in  the 
queen's  bench  to  be  void  as  a  fraud  upon  the 
legislature.  But  the  judgment  was  reversed 
in  the  exchequer  chamber  because  it  did 
not  appear  that  the  agreement  was  meant  to 
be  concealed.  Lord  Howden  v.  Simpson,  10 
Adolphus  &  Ellis,  tQS;  37  E.  C.  L.,  416.    1839. 

2.  Void  st.itute;  amendmsuts.  A  void 
enactment    cannot  be    validated   by  subse- 
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quent  amendments.    State  v.  Little  Rock, 
Miss.  River  and  Texas  Ry  Co.,  31  Ark.,  701. 

1877. 


STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

1.  Bill  of  sale ;  creditors.  Mere  produc- 
tion of  a  bill  of  sale,  which  would  be  valid  and 
binding  as  against  the  vendor,  is  not  suflEl- 
cient  as  against  a  creditor  or  subsequent 
purchaser,  without  proof  of  good  faith  or 
•payment  of  value.  Kansas  Pacific  R'y  Co. 
V.  Couse,  17  Kans.,  571.     1877. 

2.  Contract  to  support  widow  and  chil- 
dren. The  jury  found  a  verbal  contract  be- 
tween the  company  and  the  widow  of  a 
person  killed  by  one  of  its  trains,  whereby 
she  agreed  not  to  sue  for  damages,  and  the 
company  thereupon  agreed  to  support  her 
and  her  three  children  (aU  then  minors)  dur- 
ing her  life,  and,  in  the  event  of  her  death 
before  the  majority  of  the  youngest  child,  to 
iBupport  the  children  until  then.  Held,  that 
this  contract  was  within  the  statute  of 
frauds  (Code,  §  1758),  as  an  agreement  "not 
to  be  performed  within  the  space  of  one  year 
from  the  making  thereqf."  •  Deaton  v.  Tenn. 
Coal  and  R.  R.  Co.,  13  Heiskell  (Tenn.),  650. 
1874. 

8.  Injury  to  employes.  An  agreement  by 
parol,  with  an  injured  employe,  to  give  him 
employment  at  a  specified  price  per  day  so 
long  as  he  should  remain  disabled,  is  not 
within  the  statute  of  frauds.  The  contract 
may  be  performed  within  one  year,  as  the 
employe  may  die  within  that  time.  East 
Tenn.,  Va.  and  Oa.  R.  R.  Co.  v.  Staub,  7 
Lea  (Tenn.),  397.     1881. 

i.  Order;  acceptance.  A  verbal  accept- 
ance of  an  order  is  valid  and  enforceable 
only  when  the  drawee  has  funds  of  the 
drawer  in  his  hands,  so  that,  by  payment  of 
the  order,  he  satisfies  his  own  debt.  Such 
acceptance  by  a  contractor  on  a  railway,  for 
the  debt  of  his  subcontractor,  whei'e  the 
contractor  does  not  owe  the  subcontractor, 
is  not  valid.  Walton  v.  Mandeville,  Bowling 
&  Co.,  56  la.,  597.     1881. 

6.  Promise  to  pay  railway  fares.  Where  a 
wife  pledges  her  trunk  to  pay  the  railroad 
fare  of  a  child  traveling  under  her  charge, 
and  the  husband  agrees  to  pay  the  fare  if 


the  trunk  is  forwarded,  apd,  when  for- 
warded, replevies  it,  the  carrier  is  entitled 
to  a  finding  that  its  special  interest  in  the 
trunk  is  the  amount  of  the  fare  thus  prom- 
ised to  be  paid.  In  such  a  case,  the  hus- 
band's contract  is  not  to  pay  the  debt  of 
another,  and  is  not  within  the  statute  of 
frauds.  Coquard  v.  Union  Depot  Co.,  10 
Mo.  App.,  361.     1881. 

6.  Eeal  estate  contract.  Under  an  oral 
agreement  that  defendant  would  convey  to 
plaintiff  its  interest  in  cei'tain  real  estate 
if  the  plaintiff  would  procure  and  pay  in 
consideration  therefor  a  certain  specified 
amount  in  the  warrants  of  the  county  of 
Jasper,  the  warrants  were  tendered  to  de- 
fendant's agent,  according  to  the  terms  of 
the  agreement,  whereupon  the  defendant  re- 
fused to  convey.  Held,  that  the  contract  was 
within  the  statute  of  frauds,  and  specific  per- 
formance should  not  be  decreed.  Wilson  v. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co., 
41  la.,  443.     1875. 

7.  Specific  performance;  part  perform- 
ance. An  oral  contract  by  a  railway  com- 
pany to  release  to  a  person  one  of  two  tracts 
of  land  included  in  its  location  and  owned 
by  him  at  the  time  the  location  was  filed, 
upon  the  consideration  that  he  should  not 
demand  damages  for  taking  the  land  so  re- 
leased, is  a  contract  for  the  transfer  of  an 
interest  in  lands  within  the  statute  of 
frauds ;  and  neither  the  building  of  fences 
by  the  company  after  the  making  of  the 
contract,  dividing  the  land  released  from 
the  land  used  by  the  company  for  its  rail- 
way, and  the  digging  of  a  new  channel  for 
a  brook  along  the  dividing  line  between  the 
land,  nor  the  refraining  by  the  owner  from 
collecting  compensation  for  the  taking  of 
the  land  covered  by  the  agreement,  and  the 
continued  occupation  by  him  of  the  land, 
constitute  such  part  performance  as  to  war- 
rant a  decree  in  equity  for  the  specific  per- 
formance of  the  agreement.  Barnes  v.  Bos- 
tortf  and  Maine  R.  R.  Co.,  130  Mass.,  388. 
1881.  \ 


STEAMBOATS. 

See  Cabbiage  of  Mebchandise;  Mandamus. 

1.  Collision.    The  reason  of  the  rule,  that 
a  steamer  must  change  her  course  for  a  sail- 
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ing  vessel,  because  she  has  superior  powers 
of  locomotion  to  the  sailing  vessel,  does  not 
apply  to  a  row-boat,  which  has  adequate 
means  of  locomotion  to  enable  it  to  avoid  a 
collision.  Philadelphia  and  Heading  R.  B, 
Co.  V.  Adams,  89  Pa.  St.,  31.    1879. 


STOCK  AND  STOCKHOLDERS. 

Sfe  Consolidation;  Construction  of  Eailways; 
Contracts;  Dividends;  Election  op  Corporate 
Officers;  Estoppel;  Evidence;  Executions; 
Fraud;  Guardian  and  Ward;  Insolvency:  Man- 
DAUus;  Set-off;  Stockholders;  Subscriptions  by 
Cities  and  Towns;  Subscriptions,  by  Cojjbtibs; 
Subscriptions  by  Individuals. 

I.  General  mattees. 
II.  Rights  op  stockholders. 

III.  Contracts. 

IV.  Transfers  and  assignments. 
V.  Dividends. 

VI.  Personal  liability   of  stockhol- 
ders, AND  assessments. 

1.  Assessments.  * 

2.  Pergonal  liability, 
VII.  Preferred  stock. 

VIII.  Illegal  and  spurious  stock.    Over- 
issues. 
IX.  Increase  of  stock. 
X.  Actions  by  stockholders. 


I.  General  matters. 

1.  Advances  of  stock ;  interest.  An  agree- 
ment to  account  for  dividends  on  stock  ad- 
vanced is  not  an  agreement  to  pay  interest 
on  the  stock.  Southwestern  R.  R.  Co.  v. 
Papot,  67  Ga.,  673.     1881. 

2.  Borrowed  stock.  Stock  of  a  corpora- 
tion borrowed  from  the  owner,  returnable 
upon  demand,  may  be  repaid  in  kind,  not- 
withstanding the  subsequent  insolvency  of 
the  corporation.  Fosdick  v.  Greene,  37  Ohio 
St.,  484.     187.5. 

3.  Brokers.  Where  a  broker  sells  with- 
out due  notice  stock  purchased  by  him  for  a 
customer,  on  a  margin,  and  held  in  pledge 
to  secure  the  advance  made  by  him  to  make 
the  purchase,  he  does  not  thereby,  as  matter 
of  law,  extinguish  aU  claim  against  the  cus- 
tomer for  the  advance.  Oruman  v.  Smith, 
81  N.  Y.,  25.     1880. 


4.  —  A  broker  may  recover  for  losses  paid; 
by  him  for  his  principal.  Pollock  v.  Sta- 
bles, 5  Eng.  E.  R.  &  Canal  Cases,  353.. 
1848. 

6.  Consolidation  of  railways.  The  mere 
consolidation  of  one  railroad  company  with 
another  company  since  the  taking  effect  of 
the  act  of  March  1,  1870,  authorizing  the- 
consolidation  of  such  companies,  will  not 
discharge  or  release  a  non-assenting  sub- 
scriber of  stock,  Atchison,  Colo,  and  Pacifle- 
R.  R.  Co.  h.  Comm'rs  of  Phillips  County,  35 
Kans.,  361,  1881;  4  Amer.  &  Eng.  R.  R. 
Cases,  326. 

6.  —  A  railway  and  canal  company  was- 
formed  by  the  union  of  several  ancient  canal 
and  three  railway  companies,  and  power 
was  given  to  the  united  companies  to  issue 
new  shares  for  the  purpose  of  raising  capital. 
A  large  debt  was  due  before  the  act  of  union 
from  one  of  the  canal  companies,  and  ia 
pursuance  of  a  resolution  passed  at  a  gen- 
eral meeting,  a  call  was  made  on  the  share- 
holders of  the  united  companies  for  the  pur- 
pose of  paying  it  off.  Some  of  the  share- 
holders in  the  new  company  objecting  to 
this  application  of  the  moneys  to  be  raised 
under  the  new  act,  and  alleging  that  it 
would  prevent  the  construction  of  the  rail- 
way at  all,  filed  a  bill  for  an  injunction  tO' 
restrain  the  directors  from  enforcing  a  call 
or  applying  any  of  the  funds  in  their  hands 
for  the  purpose  of  paying  the  debt.  A  de- 
murrer for  want  of  equity  was  allowed. 
Cooper  V.  Shropshire  Union  R'y  Co.,  6  Eng.. 
R.  R.  &  Canal  Cases,  136.     1849. 

7.  Contractors.  Where,  under  its  charter, 
the  directors  of  a  railway  company  issued 
shares  of  stock  to  a  contractor  for  building- 
its  road  as  full-paid  shares  (which  contract 
was  never  questioned  by  the  shareholders  or 
by  creditors  as  being  either  fraudulent  or 
ultra  vires),  and  such  shares  were  sold  by 
the  contractor,  in  the  public  market,  as  full- 
paid  shares,  to  purchasers  for  value,  with- 
out actual  notice  of  the  equities  between 
the  contractor  and  the  company,  the  holders^ 
of  such  shares  are  not  subject  to  such 
equities  or  liable  to  have  the  shares  thus  is- 
sued and  thus  purchased  treated  as  unpaid 
shares.  Steacy  v.  Little  Rock  and  Fort 
Smith  R.  R.  Co.,  5  Dillon  (U.  S.  C.  C),  848.. 
1879. 
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8.  Donatio  causa  mortis.  Railway  stock 
cannot  be  the  subject  of  donatio  eausp, 
mortis.  Moore  v.  Moore,  Law  Kepprts,  18 
Equity  Cases,  474.     1874. 

0.  Election  of  directors.  Where  the 
charter  of  a  corporation  provides  that  an- 
nual meetings  for  the  election  of  directors 
shall  be'  held  by  the  stockholders,  the 
directors  cannot,  by  a  by-law,  so  change  the 
time  of  holding  the  annual  election  that 
they  will  continue  themselves  in  oflSce  more 
than  a  year  against  the  wishes  of  the  holders 
of  a  majority  of  the  stock.  Elkins  v.  Cam- 
flen  and  Atlantic  R.  M.  Co.,  36  N.  J.  Eq., 
467.     1883. 

10.  —  At  a  meeting  of  the  stockholders, 
called  for  the  election  of  directors,  under 
§  3246,  Revised  Statutes,  the  right  to  choose 
the  inspectors  or  judges  of  election  is  vested 
in  the  stockholders,  and  the  directors, 
against  the  will  of  the  stockholders  present, 
cannot  appoint  such  inspectors.  State  ex 
rel.  V.  Merchant,  37  Ohio  St.,  351,  1881;  9 
Amer.  &  Eng.  R.  R.  Cases,  516. 

11.  Executor.  Since  the  act  of  April  8, 
1871,  a  foreign  executor  can  transfer  stock, 
and  the  company  is  not  obliged  to  see  that 
the  will  gives  the  executor  the  power  to 
assign  or  dispose  of  the  stocks ;  it  is  to  be 
presumed  that  it  does.  Williams  v.  Pa.  JJ. 
R  Co.,  9  Philadelphia,  398.     1874. 

12.  Fictitious  name.  Where  an  intestate 
had  executed  transfers  of  railway  shares 
and  stock  to  a  fictitious  person,  the  court,  on 
a  bill  filed  by  his  administrator,  declared  that 
the  intestate  used  the  fictitious  name  as 
another  designation  of  himself,  and  that  the 
plaintiff,  as  his  administrator,  was  entitled  to 
transfer  the  shares  and  stock,  and  to  receive 
the  dividends  thereof.  Arthur  v.  Midland  R'y 
Co.,  3  Kay  &  Johnson  (Eng.  Ch.),  304.     1857. 

13.  drift.  The  facts  held  insufficient  to 
show  a  valid  gift  of  stock  in  a  corporation. 
All  dominion  over  the  property  must  cease 
to  make  the  gift  valid.  Jackson  v.  Twenty- 
Third  St.  R'y  Co.,  88  N.  Y.,  530,  1888;  re- 
versing 47  N.  Y.  Superior  Ct.,  85;  9  Amer. 
&  Eng.  R.  R.  Cases,  648,  1883. 

14.  Insolvent  corporation.  Where  stock- 
holders are  indebted  to  the  corporation  on 
stock  subscriptions,  the  sum  due  may  be 
reached  by  a  creditor's  bill.  Walser  v.  Selig- 
man,  13  Federal  Reporter,  415.     1883. 


15.  —  A.  executed  a  transfer  of' his  shares- 
and  sent  it  to  B.  to  be  left  with  the  secretary 
for  registration,  together  with  £3'20,  being 
the  amount  then  due  for  calls,  payment  of 
which  was  required  by  the  articles  before 
any  transfer  could  be  recognized.  B.  appro- 
priated the  £330,  but  tendered  to  the  secre- 
tary, in  payment  of  the  amount  due  from  A. 
for  calls,  certain  overdue  coupons,  payable 
in  respect  of  debentures  of  the  company 
which  had  been  issued  to  B.,  and  on  some  of 
which  equities  were  attaching  as  between 
himself  and  the  coiupany.  Held,  that  the 
tender  of  these  coupons  was  not  a  paymsnt, 
and  consequently  that  the  company  was  not 
bound  to  register  the  transfer,  and  that  A. 
remained  liable  for  the  shares.  European 
Central  R'y  Co.,  In  re.  Law  Reports,  8  Equity 
Cases,  444.     1869. 

18.  Misapplication  of  funds.  Pleadings 
held  sufficient  in  an  action  to  restrain  mis- 
application of  money  raised  by  sale  of  stock. 
Bagshaw  v.  Eastern  Union R.  R.  Co.,  7  Hare 
(Eng.  Ch.),  114.     1849. 

17.  Offteers.  Whei-e  coupon  boncjs,  issued 
under  the  provisions  of  an  act  of  assembly 
by  a  municipal  corporation,  for  stock  in  a 
railway  company,  to  enable  it  to  build  its- 
road,  are  in  the  possession  of  the  president, 
and  the  fact  that  he  is  the  president  of  the 
company  is  shown  by  the  bonds  themselves, 
his  possession  is  prima  facie  evidence  that 
they  belong  to  the  company,  and  construct- 
ive notice  of  their  title  to  One  about  to  take 
them  as  collateral  security  for  a  private  debt 
owed  by  the  president.  Pittsburgh  and  Con- 
nellsville  R.  R.  Co.  v.  Oarrard,  1  Pittsburgh, 
378.     1857. 

18.  —  The  issue  of  full-paid  stock  to  cor- 
porate "officials  held  valid  under  the  facts. 
Van  Cott  V.  Van  Brunt,  82  N.  Y.,  533,  1880; 
3  Amer.  &  Eng.  R.  ,R.  Cases,  407. 

19.  Powers  of  majority.  The  business  of 
a  corporation  is  always  controlled  by  a 
majority  in  interest,  unless  tl^e  charter  pro- 
vides otherwise.  Covington  v.  Covington  an(t 
Cincinnati  Bridge  Co.,  10  Bush  (Ky.),  69. 
1873. 

20.  Register.  A  register  book,  though, 
irregularly  kept  in  not  containing  the  amount 
of  the  subscription  paid  on  the  shares,  was- 
held  prima  facie  evidence  that  the  defend- 
ant was  a  proprietor.  Birmingham  R'y  Co.  v. 


1034 


STOCK  AND  STOCKHOLDERS. 


General  Matters. 


Locke,  2  Eng.  R.  R.  &  Canal  Cases,  867, 1S41  j 
London  Grand  Junction  R'y  Co.  v.  'Gun- 
stone,  2  ib.,  870, 1841.  See,  also.  West  Corn- 
wall R'y  Co.  V.  Moioatt,  15  Adolphus  &  Ellis 
(N.  S.),  531;  69  E.  C.  L.,  531,  1850;  North 
Western  R'y  Co.  v.  M'Miehael,  1  Eng.  Law 
&  Equity,  414;  20  Law  Jour.  Rep.  (N.  S.), 
Exch..  6;  14  Jurist,  987,  1850.  But  see  as  to 
unsealed  register,  Birkenhead  R'y  Co.  v. 
Browtirigg,  6  Eng.  R.  R.  &  Canal  Cases,  47. 
1849. 

21.  —  Although  a  party  may  not  actually 
have  had  his  name  inserted  on  the  register 
of  the  company  as  a  shareholder,  yet,  if  he 
has  so  acted,  and  his  acts  have  been  so  far 
adopted  that  it  may  be  inferred  that  both 
parties  have  waived  the  observance  of  the 
necessary  forms,  he  will  be  held  to  be  a  con- 
tributory within  the  meaning  of  the  act. 
His  liability  will,  however,  be  limited  to  the 
time  when  his  legal  right  to  be  registered 
accrued.  Hollingsworth,  Ex  parte,  5  Eng. 
R.  R.  &  Canal  Cases,  623.     1849. 

22.  —  The  books  of  the  company,  includ- 
ing the  stock  ledger,  are  admissible  in  a  suit 
between  the  company  and  a  stockholder. 
Macon  and  Augusta  R.  R.  Co.  v.  Vason,  57 
Ga.,  314.     1876. 

23.  —  When  a  person  has  a  good  equitable 
right  to  be  registered  as  a  stockholder,  and 
has  actually  been  registered  as  such,  the 
company  cannot  strike  his  name  from  the 
registry  on  the  ground  that  there  is  a  flaw 
in  his  legal  title.  Ward  v.  South  Eastern 
R'y  Co.,  3  Ellis  &  Ellis,  812;  105  E.  C.  L., 
«11.     1860. 

24.  —  Merely  placing  a  subscriber's  name 
on  the  registry  of  stockholders  is  not  sufB- 
cient  to  make  him  a  shareholder.  The  agree- 
ment must  be  signed  by  him.  New  Bruns- 
wick and  Canada  Ry  Co.,  in  re,  4  Hurlstone 
&  Norman  (Exchequer),  160, 1859 ;  Waterford 
R'y  Co.  V.  Pidock,  8  Welsby,  Hurlstone  & 
Gordon  (Exchequer),  279,  1853. 

25.  —  Under  "  The  Joint  Stock  Companies 
Act,  1856,"  a  printed  copy  of  the  memoran- 
dum of  association  or  articles  of  association 
may  be  signed  by  a  subscriber  before  the  orig- 
inal is  signed  or  registered,  in  pursuance  of 
s.  3  of  that  act;  and  such  signature  of 
the  subscriber  is  an  authority  for  placing 
his  name  on  the  register  of  shareholders. 
New    Brunswick    Railway    Co.    v.    Boone, 


3  Hurlstone  &  Norman   (Exchequer),  249. 
1858. 

26.  Bight  of  corporation  to  take  8tock, 
A  corporation  cannot,  in  its  own  name,  sub- 
scribe for  stock  or  be  a  corporator,  under  the 
general  railroad  law,  nor  can  it  do  so  by  a 
simulated  compliance  with  the  provisions  of 
the  law  through  its  agents  as  pretended  cor- 
porators and  subscribers  of  stock.  Central 
R.  R.  Co.  of  Ne?o  Jersey  v.  Pennsylvania  R. 
R.  Co.,  31  N.  J.  Eq.,  475.     1879. 

27.  Selling  individaal  stock  to  corpora- 
tion. The  plaintiff  having  issued  all  the 
stock  it  was  authorized  to,  still  had  sub- 
scribers for  seventy-two  shares  who  had 
agreed  to  pay  therefor  at  par ;  the  defendant 
and  the  president  of  the  company  purchased 
a  large  portion  of  the  stock,  so  issued,  at 
fifty-five  cents  on  the  dollar,  transferred 
seventy-two  shares  thereof  to  the  subscrib- 
ers, charging  the  company  on  the  corporata 
books  with  the  par  value  of  such  seventy- 
two  shares.  In  an  action  against  the  treas- 
urer by  the  corporation,  he  claimed  such 
credit  in  his  account  with  the  company. 
Held,  that  defendant  could  not,  by  charging 
over  the  stock  at  its  par  value,  make  the  cor- 
poration his  debtor,  and  thus  extinguish  his 
liability  for  moneys  received  by  him  as  its 
treasurer.  East  New  York  and  Jamaica  R. 
R.  Co.  V.  Elmore,  5  Hun  (N.  Y.),  214. 
1875. 

28.  Stock  defined.  The  terms  ' '  stock  "  and 
"capital  stock"  considered,  and  held  that 
stock,  when  used  in  reference  to  corporations 
and  in  connection  with  the  privilege  of  sub- 
scribing thereto,  means  capital  stock.  State 
ex  rel.  v,  Cheraw  and  Chester  R.  R.  Co.,  16 
So.  Car.,  524,  1881 ;  9  Amer.  &  Eng.  R.  R. 
Cases,  631. 

29.  —  The  stocks  and  bonds  of  a  railroad 
company  are  personal  property,  and  accom- 
pany the  person  of  the  owner.  Hutzinger  v. 
Philadelphia  Coal  Co.,  11  Pliiladelphia,  609. 
1876. 

30.  Trust.  A  bank  is  liable  to  a  cestui  que 
trust  of  its  stock,  standing  on  its  books  in 
the  name  of  a  trustee  "in  trust  for  "  such 
cestui  que  trust,  if  it  transfers  the  stock  to 
a  purchaser  from  the  trustee  without  the 
knowledge  or  consent  of  the  cestui  que  trust— 
the  trust  being  without  power  of  sale,  and 
the  cestui  que  trmt  being  an  unmarried  fe- 
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male  of  full  age.  Magwood  v.  Railroad 
Bank,  5  So.  Car.,  379.    1874. 

31.  —  The  registered  holder  of  shares  in  a 
railway  company,  though  a  mere  trustee,  is,  \ 
in  the  absence  of  any  special  contract  to  the 
contrary,  alone  liable  to  the  company  for 
•calls  on  such  shares ;  and  the  company  have 
no  remedy  in  equity  for  calls  against  the 
real  or  beneficial  owner  of  such  shares. 
Newry  R'y  Co.  v.  Moss.  4  Eng.  Law  &  Equity, 
34;  15  Jurist,  437.     1S50. 

82.  —  The  chairman  of  a  company,  with 
the  assent  of  the  company,  held  in  his  name 
■shares  in  another  company,  which  had  been 
purchased  with  the  money  of  the  first-named 
company.  The  chairman  became  bankrupt. 
Held,  that  though  the  purchase  by  one  com- 
pany of  shares  in  another  company  was 
illegal,  the  Shares  were  not  within  the  order 
and  disposition  of  the  bankrupt  so  as  to  pass 
to  his  assignees,  and  that  he  must  transfer 
them  as  the  company  should  direct.  Great 
Eastern  Ky  Co.  v.  Turner,  Law  Reports,  8 
Chancery  Appeal  Cases,  149 ;  4  Eng.  (Moak), 
826.    1873. 

33.  —  If  a  corporation  issues  a  stooK  certif- 
icate to  a  person  as  trustee,  and,  on  his 
death,  at  the  request  of  a  person  claiming  to 
be  entitled  to  the  stock,  refuses  to  examine 
■the  evidence  offered  and  to  permit  a  transfer, 
without  a  decree  of  court,  it  may,  in  a  suit 
in  equity  against  it  to  compel  a  transfer,  if 
it  appears  that  it  could  easily  have  satisfied 
itself  of  the  truth  of  the  facts,  be  ordered  to 
pay  costs  as  well  as  to  make  the  transfer. 
Jasigi  v.  Chicago,  Burlington  and  Quincy  B. 
R.  Co.,  129  Mass.,  46.     1880. 

34.  Will ;  bequest.  A  bequest  of  railway 
shares  will  carry  railway  stock.  Morrice  v. 
Aylmer,  Law  Reports,  10  Chancery  Appeal 
Cases,  148.    1874. 

II.    KlGHTS   OF   STOCKHOLDERS. 

S5.  Action  by  ereditor  of  corporation. 

In  an  action  by  a  judgment  creditor  of  a 
railway  corporation,  against  a  stockholder 
for  unpaid  stock,  the  record  of  plaintiff's 
judgment  against  the  corporation  is  compe- 
tent evidence.  Stephens  v.  Fox,  83  N.  Y.,' 
813.  1881. 
86.  —  Equity  will  compel  the  payment  of 


a  sufiicient  per  cent,  of  unpaid  stock  sub- 
scribed to  pay  the  debts  of  a  cor J)oration ; 
and  a  bill  brought  against  the  stockholders 
to  that  end  is  the  proper  remedy.  Man- 
damus against  the  directors  to  compel  a  col- 
lection of  the  stock  is  not  the  proper  remedy. 
Dalton  and  Morgantown  B.  R.  Co.  v.  Mo- 
Daniel,  56  Ga.,  191.     1878. 

37.  Cerliiflcates.  A  subscriber  may  be- 
come the  owner  of  shares,  but  not  in  such 
sense  that  he  may  take  away  those  shares 
out  of  the  corporate  fund ;  and  the  corpora- 
tion has  no  power  and  cannot  be  compelled, 
while  contintxing  in  legal  existence  and  car- 
rying on  the  business  for  which  it  was 
created,  to  issue  and  deliver  such  shares. 
All  tbat  it  can  do  is  to  deliver  written  evi- 
dence of  the  ownership  of  such  shares. 
Burrall  v.  Bushwick  R.  R.  Co.,  75  N.  Y., 
311.     1878. 

3S.  —  Certificates  of  stock  are  not  neces- 
sarily invalid  because  issued  at  a  place  out- 
side of  the  state  in  which  the  corporation 
was  organized  and  has  its  principal  place  of 
business.  Courtright  v.  Deeds,  37  la.,  503. 
1873. 

39.  —  Stock  certificates  are  paper  assets 
in  the  hands  of  their  owner.  Walker  v. 
Detroit  Transit  R'y  Co.,  47  Mich.,  338.    1883. 

40.  —  Possession  of  stock  certificates  prop- 
erly indorsed-  is  prima  facie  evidence  of 
their  ownership; .  and  a  holder  for  value, 
without  notice  of  prior  equities,  obtains  a 
perfect  title  thereto  as  against  such  equities. 
lb. 

41.  —  One  who  is  entitled  to  stock  wrong- 
fully transferred  to  another  can  maintain  a 
suit  in  equity  to  have  the  wi-ongful  certifi- 
cates canceled  and  certificates  issued  to  him- 
self, if  the  loss  of  the  stock  cannot  be  ade- 
quately compensated  in  a  law  action.    lb. 

42.  —  A  loan  of  stock  may  be  returned  in 
other  stock  of  the  same  kind.  Barclay  v. 
Culver,  30  Hun  (N.  Y.),  1.     1883. 

43.  Change  of  undertaking.  An  under- 
taking authorized  the  directors  to  apply  to 
parliament  for  the  necessary  powers  to  build 
a  railway,  giving  them  general  powers  to 
act  in  the  premises  as  they  might  deem 
proper.  They  applied  to  parliament  and  ob- 
tained an  act  which,  among  other  things, 
required  them  to  purchase  and  maintain  a 
canal.    Held,  that  they  were  authorized  to 
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apply  for  and  to  accept  such  an  act.  Mid- 
land Great  Western,  R'y  Co.  v.  Gordon, 
5  Eng.  R.  R.  &  Canal  Cases,  76,  1847;  16 
Meeson  &  Welsby  (Exchequer),  804,  1847. 

44.  Collateral  secnrity.  By  a  Missouri 
statute  stockholders  of  a  corporation  at  its 
dissolution  are  liable  for  its  debts ;  but  it  is 
provided  that  no  person  holding  stock  as 
executor,  administrator,  guardian  or  trustee, 
and  no  person  holding  stock  as  collateral  se- 
curity, shall  be  personally  subject  to  such 
liability,  but  the  persons  pledging  such  stock 
shall  be  considered  as  holding  the  same,  and 
liable;  and  the  estates  and  funds  in  the 
hands  of  executors,  etc.,  shall  be  liable. 
Meld,  that  persons  to  whom  a  corporation 
pledges  its  stock  as  collateral  security  are 
within  the  exemption  of  the  statute;  that 
certificates  of  the  stock,  absolute  on  their 
face,  issued  as  collateral  security  to  a  cred- 
itor, maybe  shown  to  be  so  held  by  evidence 
■m  pais;  that  the  person  holding  such  stock 
in  trust,  or  as  collateral  security,  is  not,  by 
his  voting  thereon,  estopped  from  showing 
that  it  belongs  to  the  company,  and  that  he 
holds  it  as  collateral  security.  Burgess  v. 
■Seligman,  107  U.  S.,  20,  1883;  9  Amer.  & 
Eng.  R.  R.  Cases,  655. 

45.  —  The  supreme  court  of  Missouri,  a^ter 
-the  circuit  court  had  decided  this  case,  made 
a  contrary  decision  against  the  same  stock- 
holders, at  the  suit  of  another  plaintiflf. 
Held,  that  this  court  is  not  bound  to  follow 
the  decision,     lb. 

46.  —  The  plaintiff  delivered  to  the  de- 
fendant a  bill  of  sale  of  certain  railroad 
stock,  which  recited  that  the  stock  had  been 
that  day  transferred  to  the  defendant,  but 
that  the  plaintiff  was  to  hold  the  same  for 
the  payment  of  a  note  given  by  the  defend- 
ant for  its  purchase  price,  and  which  bill  of 
sale  also  contained  an  agreement  on  the  part 
of  the  plaintiff  to  deliver  the  stock  on  the 
payment  of  the  said  note.  In  an  action 
brought  upon  the  note  after  its  maturity, 
held,  that  the  agreement  implied  a  present 
and  executed  sale  of  the  stock,  with  the 
agreement  that  the  plaintiff  should  hold  the 
same  as  collateral  to  the  note,  and  that  it 
was  unnecessary  for  him  to  make  any  tender 
of  the  stock,  or  any  formal  transfer  thereof 
on  the  books  of  the  company,  until  the  de- 
fendant should  have  paid  the  note,  or,  at 


least,  tendered  the  amount  due  thereon. 
James  v.  Hamilton,  3  Hun  (N.  Y.),  630. 
1874. 

47.  — The  evidence  considered  justifying 
the  surrender  of  collateral  stock  upon  the 
consolidation  of  the  corporation.  Fitehburg 
Savings  Bank  v.  Torrey,  134  Mass.,  339.. 
1883. 

48.  Conversion  of  bonds  into  stock. 
Bonds  of  a  corporation  were  indorsed  as  fol- 
lows: "The  within  bond  convertible  into 
the  capital  stock  of  the  company  at  the  pleas- 
ure of  the  holder,  at  par,  upon  the  surrender 
thereof,  with  the  unpaid  interest  coupons,  to 
the  secretary  of  the  company.  By  order  of 
the  directors."  Held,  that  the  right  to  con- 
vert the  bonds  into  stock  could  not  be  as- 
signed except  by  the  assignment  of  the 
bonds  themselves.  The  actual  holder  of  the- 
bonds  could  alone  insist  upon  damages  for  a 
refusal  to  convert  them  into  stock.  Denny 
V.  Cleveland  and  Pittsburgh  B.  B.  Co.,  2& 
Ohio  St.,  108,  1875;  14  Amer.  R'y  Rep.,  73. 
See,  also,  Sutliffv.  Cleveland  and  Mahoning 
B.  B.  Co.,  24  Ohio  St.,  147,  1873;  6  Amer. 
R'y  Rep.,  358. 

49.  Detinue  for  railway  shares.  In  det- 
inue for  scrip  shares,  where  it  appeared 
that  after  action  brought,  and  before  ver- 
dict, the  scrip  had  been  delivered  up  to  the 
plaintiff,  held,  that  the  jury  might,  as  a 
measure  of  damages,  take  into  consideration 
the  difference  in  value  of  the  scrip  shares 
between  the  time  of  the  demand  and  refusal, 
and  the  time  of  the  delivery  of  them  to  the 
plaintiff,  and  that  in  such  case,  the  jury 
might  find  the  facts  specially  and  confine 
themselves  to  an  assessment  of  damages  for 
the  detention.  Williams  v.  Archer,  5  Eng. 
R.  R.  &  Canal  Cases,  289.     1847. 

50.  Forfeiture.  Where  the  charter  pro- 
vided that  shares  should  not  be  forfeited  for 
non-payment  except  by  a  special  or  general 
meeting  of  the  company,  it  was  held  that  a 
plea  of  forfeiture  was  not  good  unless  it  ap- 
peared that  the  forfeiture. was  declared  at  a 
general  or  special  meeting.  Edinburgh  Ry 
Co.  V.  Hebblewhite,  6  Meeson  &  Welsby  (Ex- 
chequer), 707.     1840. 

51.  —  Facts  stated  under  which  a  stock- 
holder was  held  not  entitled  to  recover  for 
stock  in  a  corporation,  the  charter  of  which 
had  been   forfeited.     The    forfeiture   was 
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■waived  by  the  state  on  condition  that  certain 
stockholders'  rights  should  be  restored;  but 
the  plaintiff  had  failed  to  comply  with  the 
requirements  of  the  statute.  Van  Alstyne 
V.  Houston  and  Texas  Central  R'y  Co.,  56 
Tex.,  373,  1882;  9  Amer.  &  Eng.  R.  R.  Cases, 
447. 

62.  —  A  forfeiture  of  stock  is  a  satisfac- 
tion of  the  debt,  and  when  the  light  to  for- 
feit has  been  exercised,  no  action  to  recover 
the  subscription  for  the  stock  so  forfeited  can 
be  maintained ;  but  a  mere  threat,  made  in 
the  call,  to  forfeit  if  not  paid  —  that  is,  that 
the  stock  will  be  forfeited  at  a  future  day  if 
payment  be  not  then  made, —  will  not  bar  the 
action  to  recover  the  subscription,  if  it  ap- 
pear that  there  was  no  actual  forfeiture. 
Macon  and  Augusta  R.  JJ.  Co.  v.  Vason,  57 
Ga.,  314.     1876. 

53.  —  Shares  in  a  railway  company  were 
declared  forfeited  for  non-payment  of  calls ; 
and  on  petition  filed  to  redeem  them,  the  re- 
demption was  decreed,  on  payment  of  all 
arrears  of  calls  and  of  interest  upon  such 
aiTears.  The  owner  of  the  shares  was  en- 
titled to  set  off  all  dividends  accruing  which 
would  have  been  paid  but  for  the  default  in 
payment  of  calls.  Turner  v.  Dublin  and 
Belfast  Junction  Ry  Co.  ,4  Irish  Ch.,  194. 
1854. 

54.  —  Where  a  railway  company  has  ex- 
ercised its  option  to  declare  shares  forfeited 
for  non-payment  of  calls,  such  fact  may  be 
pleaded  in  defense  to  an  action  for  such 
calls.  South  Eastern  R'y  Co.  v.  Hebblewhite, 
13  Adolphus  &  Ellis,  497;  40  E.  C.  L.,  249. 
1840.  Contra,  Great  Northern  R'y  Co.  v. 
Kennedy,  4  Welsby,  Hurlstone  &  Gordon' 
(Exchequer),  417,  1849 ;  Oreat  Nbrihern  R'y 
Co.  V.  Kennedy,  6  Eng.  R.  R.  &  Canal  Cases, 
5,  1849. 

65.  —  Pleadings  examined  and  held  suffi- 
cient in  an  action  for  damages  for  an  illegal 
declaration  of  forfeiture.  Cateli^ole  v.  Am- 
bergate  Ry  Co.,  1  Ellis  &  Blackburn,  111;  72 
E.  C.  L.,  109;  33  Law  Jour.  Rep.  (N.  S.,  Q. 
B.),  35;  17  Jurist;  345;  16  Eng.  Law  & 
Equity,  163.     1853. 

5(J.  Infancy.  Infancy  is  a  good  defense  to 
an  action  upon  a  subscription  for  railway 
shares.  Newry  and  Ennishillen  Ry  Co.  v. 
Coombe,  3  Welsby,  Hurlstone  &  Gordon  (Ex- 
chequer), 565,  1849;   Birkenhead  Ry  Co,  v. 


Pilcher,  5  Welsby,  Hurlstone  &  Gordon  (Ex- 
chequer), 24, 132,  1848;  6  Eng.  R.  R.  &  Canal 
Cases,  564,  633.  See,  also,  1  Eng.  Law  & 
Equity^  533. 

57.  —  An  infant  must  repudiate  the  sub- 
scription in  order  to  be  released.   North  West- 

.ern  Ry  Co.  V.  M' Michael,  5  Welsby,  Hurl- 
stone &  Gordon  (Exchequer),  114,  1850; 
^ublin  and  Wicklow  Ry  Co.  v.  Black,  8 
Welsby,  Hurlstone  &  Gordon  (Exchequer), 
181,  1853;  16  Eng.  Law  &  Equity,  556;  23 
Law  Jour.  Rep.  (N.  S.,  Exch.),  94. 

58.  —  To  an  action  for  calls  on  railway 
shares;  the  defendant  pleaded  (by  attorney) 
that,  at  the  time  of  the  making  of  the  calls, 
he  was  an  infant ;  and  also  that,  at  the  time 
he  became  the  holder  of  the  shares,  he  was 
an  infant.  Held,  that  the  pleas  were  bad,  it 
not  appearing  that  he  became  a  shareholder 
by  contract,  and  avoided  it;  also,  that  the 
court  could  not  infer,  from  his  appearance 
by  attorney,  that  he  was  of  full  age.  Leeds 
and  Thirsk  Ry  Co.  v.  Feamley,  4  Welsby, 
Hurlstone  &  Gordon  (Exchequer),  26;  5  Eng; 
R.  R.  &  Canal  Cases,  644.     1849. 

69.  Meetings ;  notice.  Notice  of  the  time 
and  place  of  holding  stockholders'  meetings 
for  the  transaction  of  business,  to  be  effect- 
ual, must  be  given  in  the  mode  pi-escribed 
by  the  charter.  Stockholders  of  Shelby  R, 
R.  Co.  V.  Louisville,  Cincinnati  and  Lexing^^ 
ton  R.  R.  Co.,  13  Bush  (Ky.),  63,  1876;  18 
Amer.  R'y  Rep.,  313. 

60.  —  At  common  law  all  notices  of  cor- 
porate meetings  were  required  to  be  per- 
sonal, unless  otherwise  fixed  by  the  by-laws. 
Notice  by  publication  or  by  mail  was  in- 
valid; and  notices  of  meetings  for  any 
special  and  exceptional  purpose  were  re- 
quired to  state  the  object  of  the  call.  TuttU 
V.  Michigan  Air  Line  R.  R.  Co.,  35  Mich., 
347,  1877;  15  Amer.  R'y  Rep.,  406. 

61.  —  The  notice  of  a  meeting  of  stock- 
holders prescribed  by  the  charter  or  by-laws 
of  a  corporation  niay  be  waived  by  the  stock- 
holders ;  and  if  each  stockholder  attends  and 
participates  in  the  action  of  the  meeting, 
they  are  estopped  from  denying  its  legality 
for  want  of  notice.  Kenton  Furnace  R.  R. 
.Co.   V.  McAlptn,  5  Federal  Reporter,   737. 

1880. 

62.  New  stock.  When  new  stock  is  issued 
that  is  to  share  in  profits  with  existing  stock. 


1038 


STOCK  AND  STOCKHOLDERS. 


Contracts. 


all  holders  of  the  latter  have  an  equal  right 
to  subscribe  for  their  proportionate  share  of 
the  new  stock ;  but  this  rule  does  not  apply 
to  original  stock  bought  in  by  the  corpora- 
tion and  held  as  assets,  and  sold  for  the  pay- 
ment of  liabilities,  or  for  the  general  benefit. 
State  ex  rel.  v.  Smith,  48  Vt.,  266;  16  Amer. 
R'y  Eep.,  39  i.     1878. 

G3.  Partnership.  One  partner  of  a  firm 
which  owns  stock  in  a  corporation  as  a  part 
of  its  assets,  acquired  in  its  regular  business, 
has  the  power  to  represent  that  stock  in  all 
matters  which  relate  to  it  in  the  usual  man- 
agement of  such  firm's  business,  and  his  ac- 
tion binds  the  firm ;  thus,  he  may  receive  and 
waive  notice  of  stockholders'  meetings,  vote 
at  such  meetings,  etc.  Kenton  Furnace  R. 
R.  Co.  V.  McAlpin,  5  Federal  Reporter,  737. 
1880. 

64.  Prospectus.  A  prospectus  of  a  rail- 
way company  stated  that  "  the  engineer's  re- 
port, maps,  plans,  etc.,  may  be  inspected, 
and  further  information  obtained  at  the 
offices  of  the  company."  An  applicant  for 
shares  signed  the  printed  form  of  applica- 
tion, in  which,  as  usual,  it  was  stated  that 
he  agreed  to  be  bound  by  the  conditions  and 
regulations  contained  in  the  memorandum 
and  articles  of  association.  An  examination 
of  all  these  papers  would  have  afforded  him 
the  information,  the  want  of  which  he 
alleged  as  a  ground  for  rescinding  his  con- 
tract. Trusting  to  the  representations,  he  did 
not  examine  all.  Held,  that  his  neglect  to 
do  so  was  no  answer  to  his  demand  to  be  re- 
lieved from  the  contract.  Central  R'y  Co.  of 
Venezuela  v.  Kisch,  Law  Reports,  2  English 
&  Irish  Appeal  Cases,  99.  1867. 
.  65.  — In  an  action  to  recover  the  amount  of 
deposit  money  paid  on  certain  railway  shares, 
the  prospectus  of  the  railway  company  set- 
ting forth  that  one  hundred  and  twenty 
thousand  shares  would  be  issued,  held,  first, 
that  the  allotment  of  fifty-eight  thousand 
shares  was  a  breach  of  contract,  and  that 
the  plaintiff  was  entitled  to  recover  on  that 
ground ;  secondly,  that,  if  it  was  agreed  that 
the  company  should  go  on  with  smaller 
number  of  shares,  that  was  virtually  a  new 
contract,  from  which  any  individual  share- 
holder might  withdraw.  Wontner  v.  Shairp, 
2  Carrington  &  Kirwan,  373;  61  E.  C.  L., 
272.     1846. 


66.  Eeduction  of  stock.  The  directors, 
may  change  the  shares  from  251.  to  201.  each, 
where  such  change  is  not  forbidden  by  the- 
charter.  Ambergate  R'y  Co.  v.  Mitchell,  4 
Welsby,  Hurlstone  &  Gordon  (Exchequer), 
540.     1849. 

67.  —  The  facts  considered  in  relation  ta 
the  reduction  of  capital  stock,  and  held  not 
to  impair  the  rights  of  stockholders.  Strongs 
V.  Brooklyn  Cross-Town  R.  R.  Co.,  93  N.  Y., 
426.     1883. 

68.  Rights  of  holder  of  majority ;  estop- 
pel.  The  real  owner  of  the  majority  of  stock 
in  a  railnoad  company  who  permits  its  affaii-s. 
to  be  managed  by  others  holding  the  legal 
title  to  the  stock,  and  the  officers  elected  by 
them,  cannot  claim,  as  against  innocent  par- 
ties, that  the  company  is  exempted  from  any 
obligation  which  it  has  assumed  through 
such  officers  and  managers,  or  to  which  it 
may,  thi'ough  them,  have  become  equitably 
liable.  North  Carolina  R.  R.  Co.  v.  Drew,  3 
Woods  (U.  S.  C.  C),  674.     1877. 

69.  Statute  of  limitations.  The  statute  of 
limitations  is  a  good  plea  in  bar  of  an  action 
upon  stock  which  has  been  forfeited  over  six 
years  for  non-payment  of  assessments.  WJiet- 
hani  V.  Pa.  and  N.  Y.  Canal  and  R.  R.  Co., 
9  Philadelphia,  284.     1873. 

70.  -^  An  action  of  debt  by  a  railway  com- 
pany against  one  of  its  members,  for  calls, 
under  the  Companies  Clauses  Consolidation 
Act  (8  and  9  Vict.,  c.  16),  and  the  special  act 
(8  and  9  Vict.,  c.  cxxii),  is  an  action  founded 
upon  a  statutory  liability;  and  therefore  a 
plea  "that  the  action  is  founded  upon  con- 
tracts without  specialty,  and  that  the  alleged 
causes  of  action  did  not,  nor  did  any  or 
either  of  them,  accrue  within  six  years  be- 
fore the  suit,"  is  a  bad  plea, —  the  proper 
limitation  to  such  an  action  being  twenty 
years,  by  the  8  and  4  W.  4,  c.  43,  s.  8.  Cork 
and  Bandon  R'y  Co.  v.  Goode,  13  Common 
Bench,  826;  76  E.  C.  L.,  834.     1858. 


III.    C0NTEAC?rS. 

71.  Action.  A  contract  for  the  sale  of 
railway  shares  may  be  the  subject  of  an  ac- 
tion at  law.  Tempest  v.  Kilner,  3  Manning, 
Granger  &  Scott,  800;  52  E.  C.  L.,  298;  a 
Eng.  R,  R.  &  Canal  Cases,. 790.    1845. 
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72.  Broker.  A.  gave  an  order  to  B.,  a 
stockbroker,  to  purchase  shares  in  a  foreign 
railway.  There  were  no  shares  in  the  mar- 
ket, and  B.  bought  a  letter  of  allotment,  it 
being  the  practice  of  the  stock  exchange  at 
that  time  to  buy  and  sell  letters  of  allotment, 
as  shares,  in  that  railway.  In  an  action  to 
recover  the  value  of  the  shares  and  the 
broker's  commission,  held,  that  the  question 
for  the  jury  to  determine  was,  whether  the 
order  to  buy  had  reference  to  that  which 
alone  could  be  bought  in  the  market  at  that 
time,  or  was  an  order  to  buy  at  a  future 
time,  when,  by  the  passing  of  the  foreign 
act,  actual  shares  would  be  transferable 
and  purchasable.  Mitchell  v.  Newhall,  4 
Eng.  R.  R.  &  Canal  Cases,  300.     1846. 

73.  Contract.  An  agreement  for  the  issue 
of  preferred  stock  construed.  St.  John  v. 
Erie  Ry  Co.,  32  Wallace,  136,  1874;  11  Amer. 
R'yRep.,  446. 

74.  —  Shareholdei's  may  maintain  an  ac- 
tion to  set  aside  an  illegal  contract  of  the 
corporation.  Beman  v.  Rufford,  1  Simons, 
N.  S.  (Eng.  Ch.),  550.     1851. 

76.  Damages.  Where  there  is  no  trust 
relation  between  the  parties  and  no  obliga- 
tion to  deliver  specific  stock,  the  measure  of 
damages  for  a  failure  to  deliver  stock  is  its 
market  value  on  the  day  it  should  have  been 
delivered  with  interest  thereon  to  the  time 
of  trial.  Huntingdon,  etc.,  R.  R.  Co.  v. 
English,  86  Pa.  St.,  247.  1878.  See,  also, 
Shaw  V.  Holland,  4  Eng.  R.  R.  &  Canal 
Cases,  150.     1846. 

76.  —  Where  shares  are  not  accepted,  and 
are  resold  within  a  reasonable  time  by  the 
vendor,  the  measure  of  damages  is  the  dif- 
ference between  their  price  at  the  time  of 
the  contract  and  at  the  time  of  the  resale. 
Stewart  v.  Canty,  2  Eng.  R.  R.  &  Canal 
Cases,  616.  1841.  See,  also.  Pott  v.  Flather, 
5  Eng.  R.  R.  &  Canal  Cases,  85,  1847 ;  Bay- 
liffe  V.  Buttenoorth,  ib.,  283,  1847. 

77.  Fraud.  AVhere  a  subscriber  made 
separate  contracts  with  a  corporation,  by 
one  agreement  to  take  certain  stock,  and  by 
another  to  receive  certain  compensation  for 
services,  the  agreements  being  thus  sepa- 
rately made  to  enable  him  to  obtain  the 
stock  at  less  than  par,  held,  that  specific  per- 
formance of  that  part  of  the  agreement 
would  be  enforced  in  which  he  bound  him- 


self to  take  the  stock.  Odessa  Tramways  Co. 
V.  Mendel,  Law  Reports,  8  Chancery  Division, 
235 ;  25  Eng.  (Moak),  340.     1878. 

78.  —  The  president  of  a  railway  com- 
pany in  purchasing  stock  of  a  county  is  not 
bound  to  disclose  his  knowledge  of  facts 
showing  the  value  of  the  stock.  The  rela- 
tion of  trustee  and'  cestui  que  trust  does  not 
exist  in  such  case.  Board  of  Commission- 
ers of  Tippecanoe  County  v.  Reynolds,  4A 
Ind.,  509.     1873. 

79.  —  The  statements  made  by  the  presi- 
dent of  a  railway  company  to  induce  a  per- 
son to  purchase  stock  in  the  corporation, 
that  the  corporation  was  able  to  lay  its  track 
and  provide  rolling  stock,  and  pay  all  bills 
contracted,  and  that  its  stock  was  not  for 
sale,  and  could  not  be  bought  anywhere  but 
of  him,  are  statements  which  a  jury  would 
be  warranted  in  finding  were  representations 
of  fact,  and  not  expressions  of  opinion. 
Teague  v.  Irwin,  127  Mass.,  217.     18T9. 

80.  —  A  shareholder  in  a  company  filed  a 
bill  to  have  his  contract  to  take  shares  de- 
clared void  on  the  ground  of  deception  and 
misrepresentation  of  the  comp.any  by  reason 
of  its  having  commenced  its  railway  when 
only  one-fifth  of  the  share  capital  was  sub- 
scribed, and  having  entered  into  a  contract 
for  the  construction  of  a  part  only  of  the 
proposed  line  with  insufficient  capital.  Held, 
on  appeal  (without  giving  any  opinion  as  to 
the  plaintiff's  original  title  to  relief),  that  his 
bill  must  be  dismissed  on  the  ground  of  his 
having  continued  to  act  as  a  shareholder  for 
some  months  after  he  became  aware  of  the 
circumstances  on  which  he  founded  his  case. 
Sharpley  v.  South  and  East  Coast  R'y  Co., 
Law  Reports,  2  Chancery  Division,  663.  1876. 

81.  —  What  facts  will  amount  to  fraud  in 
a  prospectus  determined.  Pulsford  v.  Rich- 
ards, 19  Eng.  Law  &  Equity,  387 ;  22  Law 
Jour.  Rep.  (N.  S.,  Chanc),  559;  17  Jurist,  865. 
1858. 

82.  Specific  .performance.  The  plaintifE 
employed  a  broker  to  sell  railway  shares  and 
the  broker  employed  an  auctioneer,  who 
sold  the  shares  by  auction  to  the  defendant. 
A  few  days  after  the  defendant  employed 
the  same  auctioneer  to  resell  the  shares, 
which  were  accordingly  sold  by  hifn  to  a 
third  party,  whose  name  was  handed  in  to 
the  plaintiff's  broker  for  the  purpose  of  pre- 
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paring  the  deed  of  transfer,  which  was  there- 
upon executed  by  the  plaintiff,  conveying 
the  shares  to  such  third  party,  who  refused 
to  complete  the  contract  by  registering  the 
shares  in  his  name.  One  year  after  this  sale, 
during  all  which  time  the  plaiutiff  was  ig- 
norant that  the  defendant  had  been  the  orig- 
inal purchaser  (the  shares  remaining  in  the 
plaintiff's  name  and  calls  having  been  made), 
he  filed  his  bill  for  specific  performance 
against  the  defendant.  Held,  that,  having 
executed  the  deed  of  transfer  to  the  third 
party,  the  privity  of  contract  between  the 
plaintiff  and  defendant  no  longer  existed, 
and  the  bill  was  accordingly  dismissed. 
Shaw  V,  Fisher,  5  De  Gex,  Maonaghten  & 
Gordon,  .598;  54  Eng.  Ch.,  1855. 

83.  Statute  of  frauds.  A  parol  agreement 
for  the  sale  of  railway  shares  is  binding,  for 
they  are  neither  an  interest  in  or  concerning 
lands  within  §  4  of  the  Statute  of  Frauds, 
nor  goods,  wares  or  merchandises  within  the 
seventeenth  section,  buncuft  v.  Albrecht,  13 
Simons  (Eng.  Ch.),  163,  1841;  Humble  v. 
Mitchell,  3  Eng.  R.  R.  &  Canal  Cases,  70, 
1839;  Bradley  v,  Holdsworth,  8  Meeson  & 
Welsby  (Exchequer),  433,  1838. 

84.  Vendor  and  purchaser  of  shares. 
The  purchaser  of  railway  shares  on  the  Lon- 
don stock  exchange  is  bound  to  do  all  acts 
necessary  to  I'elieve  the  vendor  from  subse- 
quent liabilities  in  respect  of  such  shares, 
although  no  stipulation  be  made  to  that 
effect  at  the  time  of  the  contract.  Wynne 
V.  Price,  5  Eng.  R.  R.  &  Canal  Cases,  465, 
1849;  Shaw  v.  Fisher,  ib.,  461,  1848. 

ly.  Tbansfees  and  assignments. 

85.  Agent.  Ch.  165  of  1843,  entitled  "An 
act  to  compel  transfer  agents  of  foreign 
corporations  to  exhibit  a  list  of  the  stock- 
holders thereof,"  is  only  applicable  to  the 
transfer  agents,  and  not  to  the  officers  of 
the  corporation,  and  a  mandalnus  to  compel 
the  exhibition  of  the  transfer  books  should 
be  directed  to  such  agents  only.  People  ex 
rel.  V.  Lake  Shore  and  Michigan  Southern 
R.  R.  Co.,  11  Hun  (N.  Y.),  1.    1877. 

88.  —  The  supreme  court  has  power  to 
compel,  by  mandamus,  the  exhibition  of  the 
transfer  books  of  a  domestic  corporation 
containing  the  names  of  the  stockholders,  at 


any  time  when  the  exercise  of  such  power 
is  shown  to  be  necessary  to  preserve  and 
protect  the  interests  of  the  stockholders 
therein.    Ib. 

87.  Blank  indorsements.  Blank  indorse- 
ments of  certificates  of  stock  are  legal. 
Walker  v.  Detroit  Transit  R'y  Co.,  47  Mich., 
338.  1883.  But  see  Hibblewhite  v.  M'Mo- 
rine,  6  Meeson  &  Welsby  (Exchequer  ,  200, 
1840;  Tayler  v.  Great  Indian  Peninsular 
R'y  Co.,  4  De  Gex  &  Jones,  559;  61  Eng. 
Ch.,  558,  1859. 

88.  Calls.  By  a  navigation  act,  the  shares 
were  declared  to  be  vested  in  the  subscribers, 
with  power  to  the  subscribers  to  assign  their 
shares;  and  a  committee  to  be  appointed 
under  the  act  were  authorized  to  make  calls 
on  the  proprietors  of  shares  at  such  time  as 
they  should  think  fit.  Held,  that  an  original 
subscriber  is  not  liable  for  any  call  made  by 
the  committee  after  assigning  his  share. 
Huddersfleld  Canal  Co.  v.  Buckley,  1  Eng.  R. 
E.  &  Canal  Cases,  556  (Appendix).    1796. 

8i),  Contract.  It  is  no  defense  to  an  action 
for  breach  of  contract  for  purchase  of  rail- 
way shares  that  there  were  unpaid  calls, 
although  the  statute  provides  that  stock  shall 
not  be  transferred  without  payment  of  calls. 
It  is  sufficient  if  the  seller  of  the  shares  is  in 
condition  to  make  good  his  contract  by  pay- 
ing the  calls  and  transferring  the  stock. 
Shaw  V.  Rowley,  16  Meeson  &  Welsby  (Ex- 
chequer), 810.    1847. 

90.  Estoppel.  Where  the  rightful  owner 
of  stock  invests  another  person  with  the 
usual  evidence  of  title  thereto,  or  an  appar- 
ent authority  to  dispose  of  the  stock,  he  is 
estopped  from  making  any  claim  thereto 
against  an  innocent  purchaser  dealing  on  the 
faith  of  such  apparent  ownership  or  right  of 
disposal.  Walker  v.  Detroit  Transit  R'y  Co., 
47  Mich.,  838.     1883. 

91.  Expense  of  transfer.  A  railway  act 
provided  for  the  transfer  of  shares  by  a  deed 
under  seal.  It  was  conceded  that  in  case  of 
purchase  of  lands  it  was  necessary  for  the 
purchaser  to  have  the  conveyances  prepared 
at  his  own  expense.  Held,  that  the  same 
rule  would  apply  to  purchases  of  stock. 
Stephens  v.  De  Medina,  4  Adolphus  &  Ellis 
(N.  8.),  433;  45E.C.  L.,  420.     1848. 

92.  Foreign  executor.  This  was  a  bill 
filed  by  foreign  executors  to  compel  a  cor- 
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poration  here  to  permit  them  to  transfer 
etock  of  their  decedent;  and  upon  general 
demurrer  to  the  bill,  held,  that  the  act  of 
June  16,  1836,  s.  3,  does  not  confer  power 
vpon  foreign  executors  to  transfer  corpoirate 
stock  here,  unless  their  authority  be  derived 
from  one  of  tlie  provinces  in  this  country  at 
the  time  the  act  of  1703  (1  Smith,  33)  was 
passed.  Alfonso  v.  Philadelphia  and  Readi- 
ing  R.  R.  Co.,  8  Philadelphia,  86.    1871. 

03.  Forgery.  If  a  corporation  issues  a 
stock  certificate  upon  the  surrender  of  a 
former  certificate  for  the  same,  accompanied 
by  a  transfer  under  a  forged  power  of  at- 
torney, neither  the  person  acting  tinder  such 
power,  nor  the  person  to  whom  the  certifi- 
cate is  issued,  is  a  necessary  party  to  a  bill 
in  equity  by  the  true  owner  against  the  com- 
pany to  compel  it  to  procure  a  like  number 
of  shares  of  its  capital  stock,  to  record  and 
issue  to  him  a  certificate  thereof,  and  to 
pay  him  the  dividends  thereon,  Pratt  v. 
Boston  and  Albany  R.  R.  Co.,  136  Mass.,  443. 
1879. 

94.  —  T.  and  B.  were  partners.  Stock  was 
standing  in  the  books  of  a  railway  company 
in  their  joint  names.  B.  sold  out  the  stock 
by  a  deed  which  he  executed  and  to  which 
he  forged  the  name  of  T.,  but  he  continued 
to  account  to  T.  for  the  dividends,  and  T. 
died  in  ignorance  of  the  forgery.  T.'s  per- 
sonal representative  afterwards  filed  a  bill 
against  the  company  for  a  retransfer  of  the 
stock.  JSeld,  that  though  by  the  death  of  T. 
the  right  to  an  action  at  law  was  gone,  the 
right  to  a  suit  in  equity  still  remained,  and 
a  decree  directing  the  company  to  retrans- 
fer the  stock  was  sustained.  Midland  R'y 
Co.  V.  Taylor,,  8  House  of  Lords  Cases,  751. 
I860. 

95.  —  H.  &  Co.,  in  good  faith,  advanced 
money  upon  C.  O.  E.  E.  Co.  stock,  pledged 
to  them  under  forged  powers  of  transfer. 
The  railroad  company  upon  the  receipt  of 
the  original  certificates  of  stock  in  like  good 
faith  canceled  them  and  issued  new  ones  in 
the  name  of  H.  &  Co.  Held,  that  as  between 
H.  &  Co,  and  the  railroad  company  (tfie 
rights  of  third  parties  not  being  involved), 
the  loss  must  fall  upon  the  former.  Ham- 
bleton  V.  Central  Ohio  R.  R.  Co.,  44  Md.,  551. 
1876.' 

96.  — Where  a  company  has  registered 
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what  is  alleged  to  be  a  forged  transfer  of 
shares,  and  an  action  is  brought  against  it 
by  the  original  shareholder,  for  dividends, 
and  another  is  threatened  by  the  alleged 
transferee,  the  court  will  not  grant  an  inter- 
,  pleader.  Dalton  v.  Midland  R'y  Co.,  33 
Eng.  Law  &  Equity,  453 ;  18  Common  Bench, 
458;  19  Law  Times,  304;  74  E.  C.  L.,  458. 
1853. 

97.  Fraud.  "Where  a  stockholder  intrusts 
his  certificates  with  blank  powers  of  attor- 
ney to  an  agent  for  safe  keeping,  who  fraud- 
ulently transfers  them  to  a  third  party,  who 
in  turn,  without  knowledge  of  the  fraud,  has 
them  transferred  to  himself,  the  owner  can- 
not recover  from  the  corporation  for  the 
loss.  Pennsylvania  R.  R.  Co.'s  Appeal,  86 
Pa.  St.,  80.     1878. 

98.  —  An  assignee  of  shares  who  leaves 
them,  with  the  assignments  unrecorded,  in 
the  possession  of  the  assignor,  is  not  thereby 
guilty  of  negligence  so  as  to  be  estopped  to 
set  up  his  title  against  a  person  who  claims 
title  to  the  certificates  through  an  alteration 
of  the  assignments  by  the  fraud  and  forgery 
of  the  assignor.  Eaton  v.  New  England 
Telegraph  Co.,  68  Me.,  63.     1878. 

99.  Lost  certificates.  Where  certificates 
of  stock  have  been  assigned  by  indorsement 
only,  and  mislaid  by  the  transferee,  and 
the  corporation  at  the  request  of  the  trans- 
ferrer causes  the  shares  to  be  transferred 
upon  the  books  and  new  shares  issued  to 
another  person,  under  a  by-law  in  relation 
to  lost  certificates,  such  transfer  will  not 
defeat  the  rights  of  the  true  owner.  Cleve- 
land and  Mahoning  R.  R.  Co.  v.  Robbins,  35 
Ohio  St.,  483.  1880.  But  for  dividends  paid 
before  notice  of  the  transfer  the  company 
would  not  be  liable.    lb. 

100.  Maadamus ;  transfer  books.  A  cor- 
poration may  by  mandamus  be  compelled  to 
exhibit  its  stock  transfer  books  to  its  stock- 
holders. Sage,  In  re,  70  N.  Y.,  330,  1877;  18 
Amer.  E'y  Rep.,  555.  See  People  ex  rel.  v. 
Lake  Shore  and  Mich.  Soutliem  R.  R.  Co., 
11  Hun  (N.  Y.),  1.     1877. 

101.  Manner  of  transfer.  It  is  a  matter 
of  discretion  with  the  directors  whether  to 
allow  the  transfer  of  shares  without  the  pro- 
duction of  the  certificates.  Shropshire  Un- 
ion Railways  and  Canal  Co.  v.  The  Queen, 
Law   Reports;   7  English    &   Irish    Appeal 
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;96.  1875.  See,  also,  State  ex  rel.  v. 
New  'Orleans  and  CarroUton  S.  R.  Co.,  30 
La.  An.,  308.     1878. 

102.  —  A  corporation  is  the  trustee 
of  its  stockholder^,  and  is  bound  to  use 
due  care  that  they  may  not  be  injured  by 
unauthorized  transfei's  of  stock.  Pennsyl- 
vania B.  It.  Co.'a  Appeal,  86  Pa.  St.,  80. 
1878. 

103.  —  Where  the  signatures  to  powers  of 
transfer  were  genuine,  yet  it  appearing  that 
at  the  time  the  transfer  was  made  they  were 
thirteen  years  old,  this  fact  was  enbugh  to 
put  the  corporation  upon  inquiry,  and  it  was 
not  justifled  in  making  the  transfer  unless  it 
had  first  ascertained  if  the  powers  bad  been 
revoked.     lb. 

104.  — Where  a  transfer  of  a  certificate 
of  stock  was  made  \>y  an  unrecorded  assign- 
ment, it  was  held  valid  as  between  the 
parties.  And  the  corporation,  by  issuing 
the  stock  to  a  third  person,  who  did  not  pre- 
sent the  original  certificate,  became  liable  to 
the  rightful  assignee  for  damages.  Strange 
V.  Houston  and  Texas  Central  R.  R.  Co.,  53 
Tex.,  162,  1880;  4  Amer.  &Eng.  E.  R.  Cases, 
338. 

105.  —  The  title  to  stock  in  a  railway 
company  is  completely  vested  in  the  pur- 
chaser as  against  every  one  but  the  corpora- 
tion, when  the  seller  has  given  on  the  scrip 
the  proper  authority  to  make  the  transfer 
upon  the  books  and  the  purchaser  has  paid 
the  price.  Ross  v.  Southwestern  R.  R.  Co., 
53  Ga.,  514.    1874. 

106.  —  After  a  sale  of  stock  by  the  owner 
to  whom  the  certificate  had  issued,  the 
sale  being  evidenced  by  assignment  and  de- 
livery of  the  certificate,  and  after  the  pur- 
chaser had  surrendered  the  certificate  to 
the  company  and  received  in  lieu  thereof  a 
certificate  in  his  own  name,  the  transaction 
being  properly  evidenced  on  the  books  of 
the  corporation,  the  original  certificate  and 
the  rights  of  the  original  owner  were  ex- 
tinguished, so  that  a  subsequent  assignment 
of  said  stock  by  the  original  owner  to 
another  party  would  pass  no  right  or  .title 
thereto.  Houston  and  Texas  Central  R'y 
Co.  V.  Van  Alstyne,  66  Tex.,  439,  1882;  9 
Amer.  &  Eng.  R.  R.  Cases,  686. 

107.  Married  iromeu.  A  married  woman 
whp  has  transferred  shares  without  compli- 


ance with  the  statute  is  not  estopped  from 
setting  up  her  title  against  a  subsequent- 
purchaser  without  notice.  Merriam  v.  Bos- 
ton, Clinton  and  Fitchburg  R.  R.  Co.,  117 
Mass.,  241.     1875. 

108.  Second  transfer;  mistake.  Where 
stock  is  surrendered  and  transferred,  and 
afterwards,  by  mistake,  a  second  transfer  is 
made  and  a  new  certificate  issued  to  a  sec- 
ond assignee,  he  not  being  an  innocent  pur- 
chaser, the  second  issue  will  not  confer  the 
rights  of  a  stockholder  upon  such  second 
assignee.  Houston  and  Texas  Central  R'y 
Co,  V.  Van  Alstyne,  9  Amer.  &  Eng.  R.  R. 
Cases  (Tex.),  686.     1882. 

109.  Warranty.  The  transferrer  of  stock, 
without  representation  or  specification  as  tO' 
the  particular  property  held  by  the  corpdra- 
tion,  warrants  only  his  title  to  the  stock,  and 
not  the  title  of  corporation  to  the  property 
held  by  it.  State  v.  North  Louisiana  and 
Texas  R.  R.  Co.,  34  La.  An.,  947.     1882. 


V.  Dividends. 

1 10.  Convertible  bouds.  Where  plaintiff, 
holding  bonds  of  defendant,  by  their  terms 
convertible  into  stock,  surrendered  them  and 
received  stock  issued  prior  to  the  declaration 
of  a  dividend  by  the  board  of  directors,  that 
said  hoard,  had  no  right  to  limit  the  payment 
of  the  dividend  to  the  stockholders  holding, 
stock'  at  ^  day  prior  to  the  issue  of  such 
stock,  which  was  the  close  of  the  fiscal  year 
of  the  company,  but  that  plaintiff  was  en- 
titled to  the  dividend ;  and  that  the  fact  that- 
the  directors  had  adopted  a  particular  day 
as  the  close  of  the  corporate  fiscal  year,  or 
special  days  for  declaring  dividends,  or  that 
they  directed  the  close  of  the  transfer  books 
for  any  purpose,  did  not  in  any  way  impair 
the  legal  rights  of  stockholders  to  share  in 
dividends  subsequently  declared.  Jones  v. 
Terre  Haute  and  Richmond  R,  R.  Co.,  57 
N.  Y.,  196.     1874. 

111.  Declaration  and  payment.  A  share- 
holder in  a  corporation  is  not  entitled  to  any 
of  the  property  or  profits  until  a  division 
has  been  made  or  a  dividend  declared. 
Boardman  v.  Lake  Shore  and  Michigan- 
SouthernR'y  Co.,  84  N.  Y.,  157, 1881 ;  4  Amer.. 
&  Eng.  R.  R.  Cases,  265. 
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112.  ^  The  term  *' capital  stock,"  in  the 
provision  of  j;he  Revised  Statutes  (IE.  S.,  601, 
§  2)  prohibiting  the  directors  of  a  corpora- 
tion from  making  dividends  except  from 
the  surplus  ;profits,  or  from  dividing,  with- 
drawifig  or  in  any  way  paying  to  the  stock- 
holders "  any  pfirt  of  the  capital  stock  of 
guch  company,"  means  the  property  of  the 
corporation,  contributed  by  the  stockholders 
lOr  otherwiseobtained,  to  the  extent  required 
by  its  charter.  The  bbjeet  of  the  provision 
was  to  prevent  a  withdi'awal  of  the  property 
which  would  reduce  the  value  of  its  assets 
below  the  sum  limited  for  its  capital  in  its 
.charter  or  articles  of  associatiop.  Williams 
V.  Western  Union  Telegraph  Co.,  93  N.  Y., 
il63.     1863. 

118.  —  Where  a  dividend  is  declared  by 
a  corporation  it  belongs  to  the  holders  of  the 
stock  at  the  time  of  the  declaration,  without 
regard  to  the  source  from  which,  or  the  time 
during  which,  the  funds  divided  were  ac- 
quired by  the  corporati6n.  Jermain  v.  Lake 
Shore  and  Miehigan  Southern  R'y  Co.,  91  N. 
Y.,483.    1883. 

114.  —  A  corporation  may  lawfully  pay 
'dividends  ito  the  stockholder  whose  name 
appears  upon  the  stock  book  as  owner  of  the 
shares.  Srisbcme  v.  Delaware,  Lackaipctnna 
and  Western  B.  B.  Co.,  25  Hun  (N.  Y.),  438. 
1881. 

115.  T-  Where  a, dividend  is  declared  it  be- 
longs to  the  owners  of  the  stock,  but  until 
suchideolai-ation,  the  profits  form  part  of  the 
assets;  and  an  assignment  by  a  stockholder 
of  his  shares  carries  with-it  his  proportionate 
.share  of  the  assets,  including  all  un- 
declared dividends.  Boardman  v.  Lake 
Shore  and  Michigan  Southern  M'y  Co., 
84  N.  Y.,  157,  1881;  4  Amer.  &  Eng.  R.  R. 
Cases,  363. 

116.  —  As  a  general  rule,  in  the  absence 
of  any  agreement  to  the  contrary,  dividends 
due  on  stock  follow  the  ownership  thereof. 
Central  B.  B.  and  Banking  Oo.,v.  Papot,  59 
Ga.,  34S,  1877;  Byan  v.  I^amenwovth,  Atchi- 
son and  Northwestern  B'y  Co.,:2l  Kans.,  365, 
1679. 

1:17.  T^  Accumulated  earnings  on  which: 
no  dividend  has  been  declared  furnish  no^ 
consideration  for  the  issuing  of  stock  to  be 
divided  among  the  stockholders.  Such  divi- 
dends are  ultra   vires.    Hatch  v.   W^sterm 


Union  Tel  Co.,  9  Abbott's  New 'Gases- (N.  Yi), 
430.    1S81. 

118.  —  The  claims  of  stockholders  to  divi- 
dends are  subordinate  to  the  claims  of  cre^r 
itors.  Byan  v.  Leavenworth,  Atchison  ■g.fi.fl 
Northwestern  B'y  Co.,  31  Kans.,  363.     1879- 

119.  — The  same  principles  which  apply- 
to  partnerships  in  relation  to  the  division^of 
profits  apply  I  to  corporations,  and  thp  ma^ 
jority  can  overrule  the  minority  upon  <tlje 
questions  of  the  division  of  pi'ofits  while  .the 
corporate  debts  are  still  unprovided  for. 
Stevens  v.  South  Devofi  B.  B-  Co.,  9  Bfare 
(Eng.  Gh.),  313.    1851. 

120.  —  Where  a  stockholder  receives  difj- 
deods  from  a  corporation  declared  and  ^- 
mitted  by  it  to  he  due  to  him  on  stock,  ao 
action  is  not  rnaintainable  against  him  in 
the  first  instance  by  one  claiming  to  be  ep,- 
titled  to  share  in  the  dividends,  but  whop© 
rights  had  been  ignored  by  the  oorporatigp, 
to  recover  .as  for  moneys  ihad  and  receivefl, 
the  proportion  of  the  dividends  so  ipeeeivpd 
which  plaintiff  would  have  been  entitled  Jp 
had  his  shares  partioipateid.  Peekham  'M. 
Van  Wagenen,  63  N.  Y,,  40.    1860. 

121.  guaranty  of  dividends.  An. agree- 
ment between  twQcorpoi'atiqns,  ,whereby  pne 
guaranties  1  the  other  a  certain  speqjfled  4,;^- 
nual  dividend  ,on  its  capital  stock,  is  not  ^ 
guaranty  to  its  stockholders  severally,  bHtitP 
the  corporation,  and  ,the  power  to  modify 
the  terms  of  such  gi^aranty  is  in  the^i'^ect- 
ors  of  such  corpovations,  not  in  ^thp, stock- 
holders. Where  such  power  is  fairly  exer- 
cised by  the  directors,  in  view  of  £|,U  41)6 
circumstances,  and  in  ^gopd  faith,  ^  court 
will  not  interf er©,  even  though,  on  the  sapie 
facts,  it  niight  have  arrived  at  a  different 
conclusion.  Flaggv.  Manhattan  B^y  Co.,  10 
Federial  Reportei^,  413,  1881;  4  Amer.  &  Eng. 
R.  R.  Cases,  140. 

122.  Injunction  to  restrain.  By  its  apts 
of  parliament,  the  Monmouthshire  RaHwaj 
and  Canal  Company  was  empowered  to  m^^e 
a  new  railway,  with  branches,  and  to  im- 
prove its  existing  i-allways,  and  to  adapt 
them  to  the  use  of  locomotive  engines, 
which  the  company  was  required  toprov4de, 
and  a  time  was  limited  for  the  completion. of 
the  works.  The  works  were  not  completed 
in, pursuance  of  the  requisitions  of  theaot  pf 
parliament,  in  consequence,  as  was  alleged, 
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of  want  of  funds.  Held,  under  the  circum- 
etances,  that  the  court  had  no  jurisdiction, 
at  the  suit  of  a  shareholder,  to  restrain  the 
company  from  declaring  a  dividend  until  tlie 
works  were  all  completed,  there  being  no  pro- 
vision in  the  acts  to  that  effect.  Brown  v. 
Monmouthshire  JR'y  Co.,  4  Eng.  Law  & 
Equity,  113;  15  Jurist,  475.  1851. 
'  123.  —  A  court  of  equity  will  not  restrain 
the  payment  of  dividends  to  stockholders  at 
the  suit  of  another  company  claiming  the 
right  to  distress  for  non-payment  of  toll 
charges.  The  remedy  is  at  law.  South  York- 
shire Ry  Co.  V.  Great  Northern  R'y  Co.,  19 
Eng.  Law  &  Equity,  513;  33  Law  Jour.  Rep. 
(N.  S.,  Chanc),  761 ;  9  Welsby,  Hurlstone  & 
Gordon  (Exchequer),  55.     1853. 

124.  —  The  payment  of  dividends  out  of 
the  capital  stock  will  be  required.  Bloxham 
V.  Metropolitan  Ky  Co.,  Law  Reports,  3 
Chancery  Appeal  Cases,  337.  1868.  Nor  will 
the  corporation  be  permitted  to  pay  divi- 
dends out  of  money  necessary  to  maintain 
■repairs.  Dent  v.  London  Tramways  Co., 
■Law  Reports,.  16  Chancery  Division,  344, 
1880;  1  Amer.  &  Eng.  E.  R.  Cases,  593. 

126.  Preference.  If  the  memorandum 
and  articles  of  association  of  a  company  are 
silent  on  the  subject,  it  is  an  implied  condi- 
tion that  the  shareholders  are  entitled  to 
rank  equally  as  regards  dividend,  without 
preference  or  priority  between  themselves ; 
but  such  implication  will  be  rebutted  if  the 
articles  of  association,  contemporaneous 
with  the  memorandum,  contain  clear  pro- 
visions as  to  the  preference  or  priority  of 
classes  of  shares.  Harrison  v.  Mexican  Ky 
Co.,  Law  Reports,  19  Equity  Cases,  858, 
1875;  13  Eng.  (Moak),  793. 

126.  Unclaimed.  The  provisions  of  ch. 
236,  Laws  1874-5,  which  enacts  "that  all 
dividends  heretofore  declared  or  which  shall 
hereafter  be  declared  by  any  corporation, 
company  or  association,  whether  chartered 
or  not,  which  shall  not  be  recovered  or 
claimed  by  suit  by  the  parties  entitled  thereto 
for  five  years  after  the  same  were  or  Shall  be 
declared,  shall  be  paid  by  the  corporations, 
etc.,  to  the  trustees  of  tlie  university,"  are 
in  conflict  with  art.  IX.  §  6,  of  the  constitu- 
tion. Trustees  of  University  v.  North  Car- 
olina R.  B.  Co.,  76  N.  Q,  103, 1877 ;  14  Amer. 
E'yEep.,  398. 


Yl.  Personal  liabilitt  of  stookhold- 

EE8,  AND   ASSESSMENTS. 
See  SuBSOBiPTiONS  by  Individuals. 

127.  Assessment.  An  assessment  can  only 
be  made  by  the  directors  of  a  corporation. 
Pike  V.  Bangor  and  Calais  Shore  Line  R.  B. 
Co.,  68  Me.,  445,  1878;  30  Amer.  R'y  Rep., 
407. 

128.  —  A  corporation  has  no  authority  to 
levy  an  assessment  on  capital  stock  fully 
paid  up.  Santa  Cruz  R.  B.  Co.  v.  Spreckles, 
9  Amer.  &  Eng.  R.  R.  Cases  (Cal.),  679,  1883. 
Nor  can  the  creditors  enforce  such  liability. 
Spense  v.  Iowa  Valley  Construction  Co.,  36 
la.,  407.     1873. 

129.  —  Where  it  was  enacted  that  ','so 
so»n  as  the  sum  of  1,500,000Z.  shall  have  been 
subscribed,  etc.,  it  shall  be  lawful  for  the 
company  to  put  in  force  all  the  powers  of 
the  act  authorizing  the  construction  of  the 
railway,  and  of  the  acts  therein  recited," 
namely,  the  Lands  Clauses  Consolidation 
Act  and  the  Railways  Clauses  Consolidation 
Act,  as  regards  a  portion  of  the  railway, 
held,  that  the  raising  of  tlie  capital  was  not 
a  condition  precedent  to  the  power  of  the 
company  to  make  calls,  but  only  to  its  right 
of  exercising  the  compulsory  powers  for 
taking  land.  Waterford  R'y  Co.  v.  Dalbiac, 
6  Eng.  R.  R.  &  Canal  Cases,  753,  1851;  6 
Welsby,  Hurlstone  &  Gordon  (Exchequer), 
443,  1851. 

130.  —  A  call  payable  by  instalments  is 
valid.  London  and  North  Western  Ry  Co. 
V.  M'Michael,  4  Eng.  Law  &  Equity,  459;  20 
Law  Jour.  Rep.  (N.  S.,  Exch.),  233.  1851. 
But  an  action  of  debt  will  not  lie  for  a  call 
payable  in  instalments,  until  all  of  the  in- 
stalments are  due.  Ambergate  Ry  Co,  v. 
Coulthard,  6  Eng.  R.  R.  &  Canal  Cases,  318, 
1850 ;  London  and  North  Western  Ry  Co,  v, 
M'Michael,  6  Eng.  R.  R.  &  Canal  Cases,  495, 
1851. 

181.  —  Where  the  charter  expressly  re- 
quires notice  to  be  given  in  certain  news- 
papers, and  for  a  certain  number  of  days, 
before  the  calls  for  instalments  shall  be 
valid,  the  company  must  show  a  compliance 
with  such  condition  precedent  before  a  re- 
covery can  be  had  on  such  calls,  Macon 
and  Augusta  R.  R,  Co.  v,  Vason,  57  Q-a.,  814. 
1876. 
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132.  —  Where  the  statute  does  not  pro- 
vide that  calls  shall  be  made  at  a  genei'al 
meeting  of  the  company,  they  may  be  made 
at  a  special  meeting.  Ambergate  R'y  Co.  v. 
Mitchell,  4  Welsby,  Hurlstone  &  Gordon 
(Exchequer),  540.     1849. 

133.  —  By  a  railway  act  (7  Wm.  4,  c.  21, 
s.  115),  the  directors  were  authorized  to  make 
calls,  and  the -time  in  which  calls  might  be 
made  was  prescribed.  A  call  was  made,  but 
the  place  of  payment  was  not  designated, 
nor  the  person  to  whom  payment  might  be 
made.  Held,  that  the  place  and  person 
might  be  designated  by  a  subsequent  resolu- 
tion, and  that  the  call  was  valid.  Sheffield, 
Ashton-under-Lyne  and  Manchester  R'y  Co. 
V.  Woodcock,  2  Eng.  R.  R.  &  Canal  Cases, 
532.     1841. 

134.  —  The  letter  list  of  notices  of  calls  sent 
by  mail  is  competent  evidence  against  a 
shareholder.  Eastern  Union  R'y  Co.  v.  Sy- 
monds,  5  Welsby,  Hurlstone  &  Gordon  (Ex- 
chequer), 237.  1850, 

135.  —  The  notice  of  a  call  inserted  in  the 
local  newspa;pers,  according  to  the  directions 
of  the  special  act,  specified  the  time  and 
place  of  payment,  and  the  persons  to  whom 
the.  payment  was  to  be  made.  Held,  that  the 
publication  of  the  notice  must  be  assumed 
to  be  the  act  of  the  directors,  and  that  the 
call  was  properly  made.  Great  North  of 
England  R'y  Co.  v.  Biddulph,  7  Meeson  & 
Welsby  (Exchequer;,  243.  1840.  See,  also, 
Sheffield  R'y  Co.  v.  WoodcqcJe,  7  lb.,  574. 
1841. 

136.  —  A  transfer  of  railway  shares  from 
an  original  subscriber  to  the  undertaking, 
made  before  the  formation  of  a  register  of 
proprietors  pursuant  to  the  act,  but  after 
the  passing  of  the  act  of  parliament,  is  good, 
although  the  transferrer  be  never  registered 
as  a  proprietor.  Where  the  act  required  the 
transfer  to  ,be  by  deed,  and  the  transfer  of 
shares  was  executed  by  the  seller  with  a 
blank  for  the  purchaser's  name  and  stat- 
ing the  consideration  untruly,  but  the  pur- 
chaser afterwards  signed  and  transmitted 
to  the  company,  in  pursuance  of  the  act,  a 
proxy  paper  describing  him  as  the  proprietor 
of  the  shares,  held,  in  an  action  by  the 
company  against  him  for  calls  on  such 
shares,  tliat  he  was  precluded  from  disputing 
the  validity  of   the  transfer.     Sheffield  R'y 


Co.  V.  Woodcock,  7  Meeson  &  Welsby  (Ex- 
chequer), 574.     1841. 

137.  —  Plaintiff  employed  defendants, 
brokers,  to  buy  for  him  thirty  shares,  scrip, 
in  a  railway  company,  for  which  an  act  of 
parliament  had  lately  been  obtained.  De- 
fendants purchased  in  their  own  names,  the 
practice  of  brokers  being  such ;  and  plaint- 
iff paid  them  the  price.  The  scrip  was  pur-, 
chased  "for  account,  29th  of  August,"  but 
could  not  be  then  deliveredi  the  scrip  hav- 
ing, in  the  meantime,  been  called  in  by  the 
directors  to  be  registered,  in  order  that 
Shares  might  be  issued.  Before  the  shares 
came  out  a  call  was  made.  These  facts  were 
known  to  the  plaintiff ;  but  he,  from  time  to 
time,  desired  to  have  the  scrip  forwarded 
without  delay.  The  share,  certificates  came 
out  in  December;  and  then  the  selling 
brokers  tendered  the  shares  to  the  defend- 
ants, with  a  demand  of  1501.  for  the  call. 
Plaintiff,  on  being  applied  to,  refused  to  fur-, 
nish  the  150?.,  denying  his  liability,  and. 
claiming  the  shares  without  such  payment^ 
and,  on  their  being  withheld,  he  i-epudiated 
the  contract,  and  brought  an  action  for 
money  had  and  received.  Held,  that  the 
non-delivery  of  the  scrip  on  the  29tli  August 
did  not  entitle  him  to  recover  his  purchase 
money.  McEwen  v.  Woods,  11  Adolphus  & 
Ellis  (N.  S.),  13;  63  E.  C.  L.,  12.     1847. 

138.  —  In  an  action  for  calls  on  railway 
shares,  the  court  refused  to  allow  the  de- 
fendant to  plead,  first,  that  due  notice  of 
the  calls  was  not  given  pursuant  to  the  act 
of  parliament;  second,  that  no  time,  place 
or  person  was  appointed  for  the  payment  of 
the  calls;  third,  that  the  calls  were  made 
for  other  purposes  than  those  mentioned  in 
the  act ;  fourth,  that  the  company  had  made 
deviations  not  warranted  by  the  act,  and 
that  the  calls  were  made  for  the  purpose  of 
these  deviations;  fifth,  that  at  the  time  of 
making  the  calls  there  were-  not  thirty-six 
thousand  shares  in  the  company,  as  provided 
in  the  act.  London  and  Brighton  R'y  Co.  v. 
Wilson,  1  Eng.  R.  E.  &  Canal  Cases,  530. 
1839. 

139.  Execution  against  shareholders 
whose  stock  is  not  paid  up.  Under  s.  86  of 
the  Companies  Clauses  Consolidation  Act, 
1845  (8  and.  9  Vict.,  c.  16),  a  party  who  has 
recovered  judgment  against  a  company  is 
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not  precluded  from  issuing  execution  against 
the  shareholders  who  have  hot  paid  up  for 
their  shares,  though  lands  of  the  company 
have  been  delivered  on  elegit,  if  the  pro- 
c^feds  of  the  lands  be  insufHcient  to  satisfy 
the  debt.  Therefore,  in  such  a  case,  a  man- 
damus issued  commanding  the  company  to 
give  the  creditor  inspection  of  the  register  of 
fiHafeholders.  Queen  v.  Derbyshire  R'y  Co., 
.9  Ellis  &  Blackburn,  784;  77  E.  C.  L.,  783. 
1854. 

140.  Labor  debts.  Extension  of  time  in 
corfioratioh  orders,  issued  for  debts  due 
laboi-ers,  defeats  an  action  against  the  stock- 
holders. Comp;  L.,  §  3853.  Powell  v.  El- 
dfed,  39  Mich.,  553.     1878. 

141.  —  A  finding  that  a  defendant  is  not 
i,  stockholder,  within  the  meaning  of  the 
statute,  defeats  an  action  against  him  for 
Ikbor  debts  of  the  corporation.    lb. 

142.  —  The  constitutional  liability  of 
stockholders  for  labor  debts  can  only  be  en- 
forced in  equity,  if  it  can  be  enforced  at  all 
without  legislation.  Peck  v.  Miller,  39  Mich., 
594.     1878. 

148.  —  Stockholders  are  only  collaterally, 
not  primarily,  liable  for  labor  debts  of  the 
corrtpany.     lb. 

144.  —  The  conditions  of  the  act  that 
Ittlakes  stockholders  liable  for  labor  debts  of 
the  company  must  b«  fully  complied  with, 
and  they  restrict  recovery  to  the  amount  of 
stock  owned ;  courts  cannot  enlarge  a  surety's 
liability  beyond  the  plain  terms  of  his  sure- 
fihip.    lb. 

145.  —  A  railroad  contractor  is  not  a 
"laborer"  within  the  meaning  of  the  provis- 
ions which  make  stockholders  liable  for 
labor  debts.    lb. 

146.  Personal  liability.  The  provisions 
in  the  constitution  and  statutes  of  Oregon 
creating  the  liability  of  stockholders  in  pri- 
vate corporations,  for  the  indebtedness  of 
Buch  corporations,  apply  to  such  only  as  are 
or  have  been  holders  of  the  legal  title  in 
unpaid  stock.  Branson  v.  Oregonian  Ry 
Co.,  lOOreg.,  378.     1881. 

147.  —  A  failure  to  comply  with  the  re- 
quirements of  gS  1076  and  1077  of  the  Code 
does  not  render  the  private  property  of  stock- 
holders liable  for  the  debts  of  the  corpora- 
tion. Langan  v.  I.  and  M.  Construction  Co., 
49  la.,  317.    1878. 


148.  —  Under  §  6  of  the  cdnstitution  of 
1865,  as  amended,  a  stockholder  in  a  corpo- 
ration cannot  be  made  liable  to  a  creditor 
when  his  stock  is  fully  paid  up.  Oausen  v. 
Buck,  68  Mo.,  545,  1878;  Sehricker  v.  Hid- 
ings, 65  Mo.,  208,  1877. 

149.  —  The  individual  or  personal  liability 
of  stockholders,  under  §  79  of  the  corpora- 
tion act  of  May  1,  1853  (1  S.  &  C,  310);  also, 
under  g  8  of  April  10,  1881,  regulating  street 
railway  companies  (8.  &  S.,  136),  attaches  in 
favor  of  creditors  at  the  time  the  debt  was 
contracted  or  the  liability  incurred  by  the 
corporation.  Brown  v.  Hitchcock,  4  Anver. 
&  Eng.  R.  R.  Cases  (Ohio),  353.     1881. 

150.  —  The  members  of  a  joint-stock 
company  under  the  laws  of  New  York  are 
liable  as  partners.  Boston  and  Albany  B. 
B.  Co.  V.  Pearson,  138  Mass.,  445.     1880. 

151.  —  Where  a  partnership  owns  stock 
and  is  personally  liable  for  the  debts  of  the 
corporation,  any  individual  partner  is  like- 
wise liable.  Bray  v.  Seligman,  75  Mo.,  31; 
9  Amer.  &  Eng.  R.  R.  'Cases,  653.    18:Jl. 

162.  —  Section  9,  p.  301,  Wagn.  Stat.,  in 
relation  to  railroad  companies,  provides  that 
"  no  person  holding  stock  in  such  company 
.  .  .  as  collateral  security  shall  be  per- 
sonally subject  to  any,  liability  as  a  stock- 
holder of  such  company;  but  the  person 
pledging  such  stock  shall  be  considered  as 
liolding  the  same,  and  shall  be  liable  as  a 
stockholder  accordingly."  Held,  that  this 
section  has  no  application  to  stock  which 
has  not  been  issued  in  the  usual  course  of 
business,  and,  therefore,  does  not  exempt 
from  liability  a  person  holding  as  collateral 
security  unsubscribed  stock  issued  to  him 
by  the  company.  Oriswold  v.  Seligman,  73 
Mo.,  110,  1880;  4  Amer.  &  Eng.  R.  R.  Cases, 
371.  See,  also,  Fisher  v.  Seligman,  9  Amer. 
&  Eng.  R.  R.  Cases,  670,  1881;  75  Mo.,  13. 

153.  —  A  coiporation  is  a  necessary  party 
defendant  to  a  bill  to  enforce  a  judgment 
against  it  by  compelling  contribution  from 
its  stockholders.  All  the  stockholders  are 
also  necessary  parties  in  such  a  suit,  if  they 
apply  to  be  heard.  ^Valshv.  Memphis.  Carth- 
age, etc.,  R.  R.  Co.,  6  Federal  Reporter,  797; 
3  McCrary  (U.  S.  C.  C),  156.     1881. 

154.  —  From  July  4,  1865,  to  November  1, 
1870,  no  corporation  could  be  created  in  Mis- 
souri, the  stockholders  of  which  were  not 
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liable  for  the  debts  of'  the  corporation  so  far 
as  those  debts  did  not  exceed  the  full  par 
value  of  the  stock  by  them  respectively  held. 
The  constitutional  aoiendtnent  adopted  in 
Kovember,  1870,  did  not  have  the  effect  of 
impairing  an  obligation  incurred  by  a  stock- 
holder prior  to  that  date.  St.  Louis  Ry  Sup- 
plies Co.  V.  Harbine,  3  Mo.  App.,  134.  1876. 
See,  also,  Ochiltree  v.  Railroad  Ca,  31  Wal- 
lace, 849,  1874;  7  Amer.  E'y  Rep.,  535. 

155.  —  Where  bonds  are  issued  by  a  cor- 
poration while  double  liability  attached  to 
its  stock,  the  holder  of  such  bonds;  though 
he  became  such  after  the  repeal  of  the 
double-liability  clause,  may  enforce  the  lia- 
bility against  a  stockholder.  The  double 
liability  of  a  stockholder  is  not  a  penalty, 
but  a  right  arising  out  of  contract,  and  the 
assignee  of  the  obligation  of  the  corporation 
takes  all  the  right  of  the  assignor.  Blake- 
man  V.  Benton,  9  Mo.  App.,  107.     1880. 

156.  Scire  facias.  The  manner  of  pro- 
oeeding  by  scire  facias  against  a  shareholder 
determined.  Hitchins  v.  Kilkenny  R'y  Co., 
10  Common  Bench,  159;  70  E.  C.  L.,  158, 
1850;  39  Eug.  Law  &  Equity.  341,  1854; 
Same  v.  Same,  15  Common  Bench,  459;  80 
E.  C.  L.,  458, 1854;  Wyatt  v.  Dareuth  Valley 
R'y  Co.,  3  Common  Bench  (N.  S.),  110;  89 
E.  C.  L.,  110,  1857;  40  Eng.  Law  &  Equity, 
337 ;  Edwards  v.  Kilkenny  R'y  Co. ,  14  Com- 
mon Bench  (N.  S.),  536;  108  E.  C.  L.,  524, 
1863;  Devereux  v.  Kilkenny  R'y  Co.,  5 
Welsby,  Hurlstone  &  Gordon  (Exchequer), 
834,  1850 ;  Nixon  v.  Brownlow,  40  Eng.  Law 
&  Equity,  531,  1837. 

VII.  Peefeeeed  stock. 

157.  Dividends.  Defendant,  a  railroad 
corporation  in  1857,  issued  certain  preferred 
stock.  By  the  terms  of  the  certificate  is- 
sued, it  was  stated  that  the  stock  was  "en- 
titled to  dividends  at  the  rate  of  ten  per 
cent,  per  annum,  payable  semi-annually,  in 
New  York,  on  the  first  days  of  June  and  De- 
cember, in  each  year,  out  of  the  ,net  earn- 
ings of  said  company,  and  the  payment  of 
■dividends  as  aforesaid-is  hereby  guarantied." 
Held,  that  the  net  earnings  of  any  year 
might  be  applied  to  the  payment  of  these 
•dividends.  Prouty  r.  Michigan  Southern  and 
Northern  Indiana  R.  R.  Co.,  4  Thompson  & 


Cook  (N.  Y.  Supreme  Ct.),   230;  1  Hun  (S. 
Y.),  655.     1874. 

158.  —  The  net  earnings  of  the  defendant 
before  the  action  was  brought  had  been,  in 
pArt,  appropriated  to  dividends  upon  com- 
mon stock.  Held,  that  the  owners  of  pre- 
ferred stock  were  entitled  to  interest  on  the 
dividends  they  were  entitled  to  receive  from 
the  time  of  such  appropriation.  lb.  See, 
also,  Sturge  v.  Eastern  Union  R'y  Co.,  7  De 
Gex,  Macnaghten  &  Gordon,  138;  56  Eng, 
Ch.,  157,  1855;  Boardman  v.  Lake  Shore  and 
Michigan' Southern  R'y  Co.,  84  N.  Y.,  157, 
1881 ;  4  Amer.  &  Eng,  E.  R.  Cases,  265 ;  Henry 
V.  Great  Northern  R'y  Co.,  4  Kay  &  Johnson 
(Eng.  Ch.),  1,  1857;  1  De  Gex  &  Jones,  606; 
58  Eng.  Ch.,  605,  1857. 

159.  —  Preference  shareholders  of  a  rail- 
way company,  upon  whose  shares  an  arrear 
of  dividends  had  accrued,  permitted,  for 
several  years,  the  profits  of  the  company  to 
be  appropriated  to  the  payment  of  dividends 
upon  other  preference  shares  inferior  to 
theirs.  Held,  under  the  special  circum- 
stances of  the  case,  that  they  had  not  lost 
their  right  to  the  arrear,  either  by  acquies- 
cence or  laches.  Smith  v.  Cork  and  Baridon 
R'y  Co.,  5  Irish  Reports  (Equity),  65.     1870. 

160.  —  The  rights  of  preferred  stockhold- 
ers are  not  those  of  creditors  ;  but  still  they 
ma;y,  under  the  plan  of  organization  of  a 
corporation,  be  made  so  far  superior  to  those 
of  common  stockholders  as  to  enable  them 
to  compel  a  division  of  profits  which  the 
board  of  directors  had  determined  to  ac- 
cumulate. Niekals  v.  New  York,  Lake  Erie 
and  Western  R.  R.  Co.,  15  Federal  Reporter, 
575.     1883. 

161.  —  That  a  bo.ard  of  directors  has  de- 
termined to  apply  all  profits  made  by  a  road 
to  its  improvement  does  not  take  away  their 
present  character.  In  this  respect  net  earn- 
ings and  profits  are  alike  ;  and  largely,  at 
least,  the  improvement  would  be  chargeable 
to  capital.    lb. 

162.  —  Dividends  payable  upon  preferred 
stock  are  not  debts  of  a  coi-poration,  and 
such  dividends  cannot  be  paid  except  from 
net  earnings,  and  subject  to  the  rights  of 
the  creditors  of  the  corporation.  Chaffee  v. 
Rutland  R.  R.   Co.,  55  Vt.,  110.     1885. 

163.  —  But  certificates  having  been  issued 
for  such  dividends  without  objection  by  the 
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creditors  or  stockholders,  the  corporation  is 
estopped  from  denying  their  validity.     lb. 

1G4.  —  After  the  issue  of  common  stock 
by  a  railroad  company,  a  supplement  to  its 
charter  was  passed,  which  authorized  the 
issue  of  preferred  stock,  on  the  following 
conditions:  "  That  when  so  issued,  .  .  . 
the  holders  thereof,  respectively,  shall  be 
entitled  to  receive  dividends  on  the  same,  not 
to  exceed  seven  per  centum  per  annum,  be- 
fore any  dividend  shall  be  set  apart  or  paid  on 
the  other  and  ordinary  stock  of  said  com- 
pany." In  some  years  dividends,  of  seven 
per  cent,  or  less  were  declai-ed  on  the  pre- 
ferred stock  alone,  and  in  other  years  such 
dividends  were  declared  on  both  the  preferred 
and  common  stock.  Held,  that  a  holder 
of  the  preferred  stock  was  not  entitled  to 
annual  dividends  thereon  at  a  fixed  rate,  but 
only  to  dividends  out  of  the  annual  profits ; 
but  when  such  profits  had  been  earned,  he 
was  entitled  to  a  dividend  of  seven  per  cent, 
therefrom,  before  any  dividend  could  be  paid 
on  the  common  stock.  Elkins  v.  Camden 
and  Atlantic  R.  R.  Co.,  36  N.J.  Eq.,  333, 
1883 ;  9  Amer.  &  Eng.  E.  R.  Cases,  639. 

165.  —  A  railway  company  issued  stock ; 
becoming  embarrassed,  a  statute  was  enacted 
in  1855,  authorizing  it  to  complete  its  road, 
etc.,  to  issue  preferred  stock,  the  holders  to 
receive  a  dividend  of  eight  per  cent,  from  the 
time  of  payment  therefor  before  the  other 
stock ;  the  dividend  to  be  paid  only  out  of 
the  net  earnings  of  the  line.  Other  laws  au- 
thorized the  issue  of  a  "consolidated  pre- 
ferred stock,"  to  retire  the  stock  theretofore 
issued;  the  holders  to  receive  eight  per  cent, 
from  July,  1873,  before  any  other  stock 
should  receive  a  dividend.  "  Consolidated  " 
stock  was  issued,  which  was  used  in  retiring 
all  other  stock  except  forty-two  shares  of  the 
"  preferred  "  stock.  In  July,  1873,  a  dividend 
was  declared  on  the  "consolidated"  and 
"  preferred  "  stock  as  it  should  then  stand  on 
the  books,  payable  out  of  the  earnings  of  the 
road  for  the  two  preceding  years.  Held, 
that  the  owners  of  the  forty-two  shares  of 
"  preferred  "  stock  were  entitled  to  a  dividend 
of  eight  per  cent,  per  annum  from  the  time  of 
payment  for  it  in  1855,  the  whole  amount  of 
dividend  fleclared  being  sufficient  for  that 
purpose.  West  Cheater  and  Philadelphia 
R.  R.  Co.  V.  Jackson,  77  Pa.  St.,  321.    1875. 


ICC.  Moneys  advanced  by  officers.    Th» 

directors  of  a  railway  company ,  whose  bor- 
rowing power  had  been  fully  exercised,  pro- 
cured advances  from  a  bank  on  their  owi* 
personal  security.  The  moneys  so  advanced 
were  within  the  limit  of  the  capital  of  the 
company,  and  were  applied  in  the  payment 
of  contractors  or  otherwise  in  completion  of 
the  undertaking.  The  directors  subsequently 
paid  off  the  amount  due  to  the  bank.  Tho 
railway  company,  at  a  general  meeting, 
sanctioned  these  proceedings.  Held,  that  tha 
directors  were  entitled  to  be  repaid  the' 
amount  so  paid  by  them,  with  interest,  out  of 
the  profits  of  the  company,  in  priority  tO' 
preference  shareholders.  Ulster  R'y  Co.  v. 
Banbridge,  etc.,  R'y  Co.,  2  Irish  Eq.,  190. 
1868. 

1C7.  Ultra  vires.  A  scheme  for  the  issue 
of  preferred  stock  as  a  dividend  held  to  be 
ultra  vires.  Hoole  v.  Oreat  Western  R'y  Co., 
Law  Reports,  3  Chancery  Appeal  Cases,  263. 
1867. 


YIII.    Illegal  and   spueious   stock; 

OVEEIS8UE8. 

1C8.  Bona  flde  holder.  The  president  of 
a  railway  company  fraudulently  issued  cer- 
tificates of  stock,  properly  signed  and  sealed,. 
in  excess  of  the  amount  authorized  by  law. 
Held,  that  persons  who  bought  this  stock  or 
took  it  as  collateral  security  were  entitled  to 
relief  as  bona  fide  purchasers  on  the  faith  of 
certificates  issued  by  the'  company,  ancl 
which  it  cannot  gainsay.  Willis  v.  Philadel- 
phia and  Darby  R.  R.  Co.,  IS  Philadelphia, 
33.     1879. 

1C9.  Damages ;  evidence.  In  a  suit  for 
damages  for  the  alleged  fraudulent  issuing 
by  defendant  of  a  certificate  for  fifty  shares 
of  plaintifiE's  stock,  he  filling  up  a  blank  cer- 
tificate which  had  been  intrusted  to  him  as 
treasurer,  defendant  testified  that  the  stock 
was  given  to  him  by  bondholders  of  the 
company  who  were  entitled  thereto.  De- 
fendant was  also  a  director  of  the  company. 
Held,  that  the  jui-y  were  not  bound  by  de- 
fendant's testimony,  although  undisputed, 
he  being  an  interested  witness,  and  it  not 
appearing  that  he  disclosed  the  gift  to  plaint- 
iff's directors,  or  claimed  that  he  was  equita- 
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bly  entitled  to  the  stock,  when  disputes  arose 
concerning  the  transaction.  Brooklyn  Cross- 
toum  B.  R.  Co.  V.  Strong,  75  N.  Y.,  591. 
1878. 

170.  Overissnc.  A  railway  company  is 
liable,  in  case  of  a  fraudulent  overissue  of 
stock  by  its  officers,  for  the  amount  of  money 
advanced  by  the  purchaser  or  holder  of  such 
stock,  -with  interest  thereon.  Tome  v.  Par- 
kersburg  Branch  R.  R.  Co.,  39  Md.,  36,  1873; 
11  Amer.  R'y  Rep.,  385. 

171.  Wrongful  issue  fey  directors.  The 
directors  of  a  railway  company  are  not  jus- 
tified in  acting  on  an  old  resolution  author- 
izing the  issue  of  shares,  after  the  particular 
purpose  for  which  the  authority  was  given 
has  ceased  to  be  available.  Nor  in  issuing 
shares,  supposing  them  to  have  the  power, 
for  the  express  purpose  of  creating  votes  to 
influence  a  coming  general  meeting.  Fraser 
V.  Whalley,  3  Hemming  &  Miller  (Eng.  Ch.), 
10.    1864. 

IX.   Inceease  or  stock. 

172.  Powers  of  ofileers.  Where  the  char- 
ter of  a  corporation  says  that  the  capital 
stock  of  the  corporation  shall  be  a  sum 
named,  as  ex.  gr.  $100,000,  "and  may  be  in- 
creased from  time  to  time  at  the  pleasure  of 
tlie  said  corporation,"  the  directors  alone, 
and  without  the  matter  being  submitted  to 
and  approved  by  the  stockholders,  have  no 
power  to  increase  it  unless  expressly  author- 
ized thereto ;  and  the  fact  that  the  charter 
declares  that  "  all  tfie  e,orpwate  powers  of 
the  said  corporation  shall  be  vested  in  and 
exercised  by  a  board  of  directors  and  such 
officers  and  agents  as  said  board ,  shall  ap- 
point," does  not  alter  the  case.  The  powers 
thus  granted  to  the  dii'ectors,  etc.,  refer  to 
the  ordiiiaiy  business  transactions  of  the 
corporation.  Railway  Co.  v.  Allerton,  18 
Wallace,  333,  1873;  6  Amer.  R'y  Rep.,  430; 

173.  Right  of  former  shareholders  to  in- 
crease. In  order  for  a  stockholder  to  avail 
himself  of  his  right,  under  the  charter,  to 
take  the  additional  stock  about  to  be  issued, 
he  must  apply  for  the  shares  and  tender  pay- 
ment within  the  time  specified  in  the  char- 
ter. Hart  V.  St.  Charles  St.  R.  R.  Co.,  30 
La.  An.,  758.    1878. 


X.  Actions  by  stockholbees. 

174.  Action  against  oiflcers.  The  direct- 
ors of  a  corporation  represent  all  its  stock? 
holders.  They  cannot,  therefore,  be  charged 
by  a  plaintiff  in  an  action  with  the  duty  of 
caring  for  and  pi-otecting  the  interests  of  one 
class  of  stockholders  as  against  another,  and 
this  although  they  may  belong  to  the  former 
class ;  if  for  any  reason  that  class  of  stock- 
holders should  be  represented  in  the  action, 
others  not  having  an  official  relation  to  the 
corporation  should  be  selected  as  the  repre-r 
sentatives.  Ui;ider  the  Code,  officers  cannot 
be  made  parties  to  such  action.  Chase  v. 
Vanderbilt,  63  N.  Y.,  307,  1875;,  13  Amer. 
R'y  Rep.,  141. 

175.  Action  hy  stockholder  against  cor- 
poration. An  action  by  a  stockholder  against 
a  corporation,  to  restrain  it  from  a  contem- 
plated transaction  which  is  ultra  vires,  may 
be  maintained,  and  must  be  sanctioned  by 
the  court,  although  all  the  other  stockhold-r 
ers  of  the  corporation  are  willing  to  as- 
sent to  and  affirm  the  proposed  course  of 
action ;  but  in  a  case  of  evident  expediency, 
and  where  there  is  no  attempt  to  go  beyond 
the  power  conferred,  a  court  pf  equity  will 
not  be  swift  to  grant  the  stringent  relief  of 
a  preliminary  injunction '  to  a  stockholder 
assailing  transactions  in  the  corporate  affairs 
of  which  the  other  stockholders  do  not  com- 
plain, and  to  which  they  have  given  their 
consent.  Dupont  v.  Northern  Pacific  R.  R. 
Co.,  18  Federal  Reporter,  467.     1883. 

176.  —  Although  it  is  the  undoubted  right 
of  every  shareholder  in  a  company  to  pre- 
vent the  directors  from  exceeding  their 
powers,  still,  where  it  appears  that  the  plaint- 
iff is  merely  a  puppet  in  the  hands  of  others 
not  shareholders  in  the  company,  who  in- 
demnify him  against  the  costs  of  the  suit, 
the  court  will'not  interfere  by  interlocutory 
injunction.  Filder  v.  London,  Brighton  and 
South  Coast  R'y  Co.,  1  Hemming  &  Miller 
(Eng.  Ch.),  489.     1833. 

177. — A  county,  as  stockholder  in  a 
railroad  company,  brought  suit  against  the 
company.  Held,  on  demurrer,  that  where 
the  bill  shows  a  condition  of  things  touch- 
ing the  control  of  the  corporate  affairs  of 
those  intrusted  with  their  active  manage- 
ment, as  would  have  rendered  a  formal  ap- 
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plication  to  the  board  of  directors  to  bring 
the  suit  an  idle  ceremony,  a  case  is  presented 
requiring  the  defendant  to  answer.  Tazewell 
County  V.  Farmers'  Loan  and  Tntst  Co.,  12 
Federal  Reporter,  753.     1882. 

178.  Injunction.  Though  a  shareholder  in 
a  railway  company  has  an ,  equity  to  have  an 
injunction  to  restrain  the  directors  from  ap- 
plying the  funds  of  the  company  in  the  com- 
pletion of  a  part  only  of  the  line,  with  a  view 
to  the  abandonment  of  the  remainder,  yet 
•where  the  shareholder,  with  the  knowledge 
•of  the  intention  to  abandon  the  greater  part 
■of  the  line,  remained  passive  for  eighteen 
months,  while  the  directors  were  expending 
large  sums  in  the  completion  of  'the  re- 
mainder, the  court  refused  to  interfere  by  in- 
junction. Oraham  v.  Birkenhead  R'y  Co.,  6 
Eng.  Law  &  Equity,  133;  20  Law  Jour.  Rep. 
(N.  S.),  Chanc,  445.     1851, 

1 79.  —  Upon  an  ex  parte  application  an 
'  injunction  was  granted  restraining  the  di- 
rectors of  the  R.  and  S.  L.  R.  Co.  from  pass- 
ing a  resolution  declaring  the  office  of 
treasurer  vacant;  removing  the  treasurer; 
electing  any  other  person  to  perform  the 
duties  of  his  office,  or  to  take  the  books  or 
jtapers  of  the  company  from  him.  The  ac- 
tion was  commenced  by  a  stockholder,  on 
the  ground  that  two  former  treasurers  had, 
by  means  of  false  entries  in  the  books,  de- 
frauded the  company,  and  that  certain  of 
the  defendants  intended,  to  pass  the  resolu- 
tion for  the  purpose  of  preventing  any  fur- 
ther investigation  and  the  company  from 
recovering  the  amount  due,  and  plaintiff 
asked  that  the  said  defaulting  treasurers, 
defendants  herein,  should  be  adjudged  to 
pay  to  the  company  the  amount  due  to  it 
from  them.  Held,  that  a  stockholder  could 
not  maintain  the  action  until  request  had 
been  made  to  the  corporation,  and  its  officers 

•  had  refused  to  bring  suit.     Wilkie  v.  Rocfi- 
ester  and  State  Line  R'y  Co.,  12  Hun  (N.  Y.) 
243.     1877. 

180.  Misapplication  of  funds.  Where 
one  coirfpany  enters  into  an  illegal  transac- 
tion with  another  company,  and  nsaljes  an 
illegal  payment  out  of  its  funds  in  respect  of 
such  transaction,  a  shareholder  impeaching 
the  dealings  of  the  companies,  and  seeking 
to  have  the  money  restored  to  the  funds  of 
his  own  company,  is  entitled,  in  his  own 


name,  to  maintain  a  suit  against  both  com- 
panies for  that  purpose.  Salomons  v.  Laing, 
6  Eng.  R.  R.  &.  Canal  Cases,  308.    1830. 

18L  Bight  of  stockholders  to  defend  for 
corporation.  Stockholders,  except  when 
expressly  authorized  by  statute,  are  not  al- 
lowed to  plead  and  defend  for  the  corpora- 
tion, when  the  suit  is  against  it,  and  they 
are  not  parties  on  the  record.  Blackman  v. 
Central  R.  R.  and  Banking  Co.,  58  Ga.,  189. 
1877. 

1S3.  Right  of  stoekholder  to  sne  for  cor- 
poration. A  stockholder  in  a  business  cor- 
poration cannot  sue  in  equity  for  relief 
against  an  injury  done  or  threatened  to  the 
corporation  in  which  he  is  a  stockholder, 
without  an  averment  that  the  corporation  or 
its  officers  are  derelict  in  their  duty.  Mor- 
gan V.  Railroad  Co.,  1  Woods  (U.  S.  C.  C,\ 
15.    1870. 

183.  —  The  corporation  must  be  made  a 
defendant  in  such  suit.  Davenport  v.  DowB, 
18  Wallace,  626.     1873. 


STOCK  TAEDS. 

1.  Frandulent  organization.  Where  a 
stock  yard  company  was  organized  by  the 
officers  of  a  railway  company  and  others, 
and  the  only  means  put  into  the  same  was 
by  the  railway  company,  through  its  offlcera, 
who  also  controlled  the  stock  yard  company, 
and  the  latter  company  issued  stock  to  the 
extent  of  its  charter,  a  portion  of  which  was 
used  as  a  corruption  fund,  and  the  balance 
divided  between  certain  members  of  the 
company,  thoy  paying  nothing  therefor,  it 
was  held  that  the  issue  of  the  stock  was  in 
violation  of  law  and  in  fraud  of  the  rights  of 
the  stockholders  of  the  railway  company, 
and  vested  in  the  recipients  of  the  same  no 
rights  which  a  court  of  equity  would  enforce 
or  protect.  The  stock,  if  of  any  validity, 
belonged  to  the  railway  company,  Tobey  v. 
Robinson,  99  111.,  322.     1881. 

2.  Monopoly.  A  preliminary  injunction 
granted  to  restrain  the  withdrawal  of  rail- 
way connection  with  an  old  established 
stock  yard,  the  withdrawal  being  attempted 
to  aid  in  the  erection  of  a  monopoly  at 
another  point.  Coe  v.  Louisville  and  Naslir 
ville  R.  R.  Co.,  3  Federal  Reporter,  775.   1880. 
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STOP-OVER  TICKETS. 

See  Tickets;  Injury  to  PASsSHaERS. 


STOPPAGE  IN  TKANSITU. 

See  Lien  of  Carrier. 

1.  Agent  and  principal.  Where  one 
through  his  agent  sells  goods  to  another, 
and  they  are  shipped  to  the  purchaser,  the 
agent  has  no  right  to  stop  the  goods  in 
iransitu  because  his  principal  owes  him  on 
account  of  money  advanced  in  the  purchase 
of  the  goods.  Owyn  v.  Richmond  and  Dan- 
mile  R.  R.  Co.,  85  N.  C,  429,  1881;  6  Amer. 
&  Eng.  R.  R.  Cases,  452. 

3.  Assigrnment  of  bill  of  lading.  The  as- 
signment of  a  bill  of  lading  to  an  innocent 
holder  will  defeat  the  right  of  stoppage  in 
iransitu.  Newhall  et  al.  v.  Central  Pacific 
M.  R.  Co.,  51  Oal.,  345,  187G;  12  Amer.  R'y 
Rep.,  229. 

3.  —  An  assignment  to  an  attorney  held 
fraudulent  and  void  under  the  evidence. 
JPoole  V.  Houston  and  Texas  Central  R'y  Co., 
58  Tex.,  184,  1883;  9  Amer.  &  Eng.  R.  R. 
Cases,  197. 

i.  —  As  a  general  rule  a  bill  of  lading  is 
evidence  of  the  title  to  personal  property ; 
but  if  it  be  obtained  without, the  authority 
of  the  owner  and  vendor  of  the  goods,  or  by 
fraud,  it  will  not  authorize  a  transfer  so  as 
-  to  defeat  the  title  of  the  original  owner  or 
aflfect  his  right  to  stop  the  goods  in  transitu. 
Evansville  and  Terre  Haute  R.  R.  Co.  v. 
Erwin,  84  Ind.,  457,  1882;  9  Amer.  &  Eng. 
R.  R.  Cases,  252. 

5.  Between  what' parties  tho  right  exists. 
F.,  a  merchant  at  Dardanelle,  ordered  goods 
of  W.  B.  &  Co.,  merchants  at  St.  Louis. 
They  sent  the  order  to  L  A.  &  Co.,  mer- 
chants at  New  Orleans,  wi.h  directions  to 
ship  the  goods  to  F.  at  Dardanelle,  and  send 
them  the  bill  and  bill  of  lading.  L.  A.  & 
Co.  filled  the  order,  shipped  the  goods  to  F., 
and  sent  the  bill  and  bill  of  lading  to  W.  B. 
&  Co..  and  charged  the  goods  to  them,  and 
they  charged  them  to  F.  During  the  transit 
W.  B.  &  Co.  failed, "and  L.  A.  &  Co.,  claim- 
ing the  right  of  stoppage  in  transitu,  de- 
manded the  goods  of  the  M.  and  L.  R.  R.  R. 
Co.,  which  was  transporting  them  to  F.,  and 


the  company  delivered  them  up  to  theoi.  F. 
then  sued  the  company  for  the  value  of  the 
goods.  Held,  that  L.  A.  &  Co.  were  not  the 
vendors  of  F. ;  there  was  no  privity  between 
him  and  them,  and  they  had  no  right  to 
stop  the  goods,  and  the  defendant  was  liable 
to  F.  for  their  value.  Memphis  and  Littl& 
Rock  R.  R.  Co.  V.  Freed,  38  Ark,,  614,  1883; 
9  Amer.  &  Eng.  R.  R.  Cases,  212. 

6.  Delivery.  On  Noviember  12th  a  railroad 
received  certain  boxes  of  tobacco  to  be  car- 
ried from  Atlanta  to  Macon;  they  reached 
the  latter  place  on  November  15th,  and, 
under  an  agreement  between  the  consignee 
and  the  carrier,  they  were  set  aside  by  the 
latter  in  its  depot  to  be  sold  and  the  pro- 
ceeds used  to  pay  past  due  freights,  it  being 
agreed  that  the  balance,  if  any,  should  go 
to  the  consignee.  He  did  not  receive  the 
boxes  and  then  turn  them  oyer,  nor  did  he 
assign  the  bill  of  lading,  nor  was  the  freight 
paid.  On  December  13th  the  consignors 
sought  to  stop  the  goods  in  transitu,  and, 
failing  to  obtain  them  on  demand,  sought  to 
recover  against  the  carrier.  Held,  that  no 
actual  delivery  had  taken  place  so  as  to 
prevent  a  stoppage  in  transitu.  Macon  and 
Western  R.  R.  Co.  v.  Meador,  63  Ga.,  705, 
1880 ;  6  Amer.  &  Eng.  R.  R.  Cases,  450. 

7.  Equity.  A  bill  in  equity  will  lie  to 
enforce  a  right  of  stoppage  in  transitu. 
Schotsman  v}  Lancashire  and  Yorkshire  R'y 
Co.,  Law  Reports,  2  Chancery  Appeal  Cases, 
332.     1867. 

8.  Liability  of  carrier.  For  the  erroneous 
delivery  of  goods  to  the  consignee,  by  the 
carrier,  after"  receiving  notice  to  stop  the 
goods,  the  carrier  is  responsible.  Campbell 
V.  Jones,  9  Decisions  des  Tribunaux  (Lower 
Canada),  10.     1858. 

9.  Notice.  The  notice  to  the  carrier  is  suf- 
ficient if  he  is  clearly  informed  of  the  desire 
of  the  seller  to  exercise  the  right  of  stoppage 
in,  transitu.  The  objection  that  the  pui-- 
chaser  is  not  insolvent  can  only  be  raised  by 
the  purchaser;  such  objection  is  not  avail- 
able to  the  carrier,  except  that  he  may  show, 
as  a  matter  of  defense,  that  the  debt  might 
have  been  collected  by  due  diligence.  Bloom- 
ingdale  v.  Memphis  and  Charleston  R.  R. 
Co.,  6  Lea  (Tenn.),  616,  1881;  6  Amer.  & 
Eng.  R.  R.  Cases,  371. 

10.  —  The  statute  of  Texas  recognizes  no 
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such  officer  as  "  general  freight  agent,''  and 
service  of  citation  on  the  station  agent  hav- 
ing control  of  freights  of  the  railway  com- 
pany at  the  point  of  destination  of  the  goods 
is  service  on  the  company.  Notice  to  such  an 
agent  of  stoppage  in  transitu  is  notice  to  the 
company.  Poole  v.  Houston  and  Texas 
Central  B'y  Co.,  58  Tex.,  134,  1882;  9  Amer. 
&  Eng.  R.  R.  Cases,  197. 

11.  — The  notice  of  stoppage  in  transitu 
should  be  sufficiently  specific  to  enable  the 
carrier  to  identify  the  goods;  otherwise  it 
will  not  be  liable  for  delivery  of  the  goods 
after  notice.  Clementson  v.  Grand  Trunk 
B'y  Co.,  43  Upper  Canada  (Queen's  Bench), 
263.  .  1877. 

12.  Eight  of  vendor.  Where  goods  are 
left  with  a  common -carrier  to  be  delivered 
to  the  consignee  without  any  qualification 
or  restriction,  the  consignor  parts  with  the 
goods  and  all  control  over  them,  and  can- 
not, by  a  subsequent  order  to  the  carrier, 
prevent  their  delivery  to  the  consignee,  un- 
less such  facts  are  shown  as  will  justify  the 
stoppage  of  the  goods  in  transitu,  Phila- 
delphia and  Reading  R.  R.  Co.  v.  Wireman, 
88  Pa.  St.,  264.     1879. 


STREET  RAILWAYS. 

EeeBitroaEs;  Chakter;  Contracts;  Corpoeatb  Pow- 
ers; Dogs;  Eminent  Domain;  Evidence;  Injdno- 
tion;  Injuries  to  Persons  on  the  Traoe;  Injuries 
TO  Passengers;   Insolvency;  Mechanics'  Liens; 

PASBEKGEHS;  SUNDAY  LAWS;  TAXATION. 

I.  Charter  and,  grants. 
II.  Eminent  domain. 

III.  Streets — repairs   and  improve- 

ments. 

IV.  Collisions. 

V.  Injuries  to  perso>ts  on  the  track. 
VI.  Injuries  to  passengers. 
VII.  Expulsion  of  passengers. 
VIII.  Miscellaneous. 

I.    CUAETEK   AND   GEANTS. 

1.  Authority  to  nse  gtreet.  A  railway 
cannot  occupy  a  street  with  its  track,  even 
temporarily,  unless  such  right  is  clearly  con- 
ferred by  its  charter.  The  councils  of  a  city 
cannot  confer  such  right ;  but  only  the  peo- 


ple of  the  whole  state  by  their  legislature. 
Attorney-General  v.  Lombard  and  South  Sts. 
R.  R.  Co.,  10  Philadelphia,  353.  1875.  See, 
also,  Metropolitan  City  B'y  Co.  v.  City  of 
Chicago,  96  111.,  630,  1880;  2  Amer.  &  Eng.' R. 
R.  Cases,  391. 

2.  —  If  one  street  railroad  company  is  oc- 
cupying or  using  a  street  without  proper 
license  to  do  so,  it  is  no  concern  of  another 
railroad  company  having  a  railway  on  the 
same  street,  but  must  be  inquired  into  by 
proceedings  on  behalf  of  the  public.  Market 
Street  B'y  Co.  v.  Central  B'y  Co.,  51  CaL, 
583,  1877;  ,13  Amer.  R'y  Rep.,  319. 

3.  Confflictin^  rights ;  proceedings  by  at- 
torney-general. A  proceeding  having  beea 
commenced,  in  the  name  of  the  state,  to  der 
termine  what  were  in  fact  the  conflicting 
rights  of  two  street  railway  companies,  the 
attorney-general  may  at  his  discretion  dis- 
miss the  proceeding.  People  v.  Central  Cross 
Town  B.  B.  Co.,  31  Hun  (N.  Y.),  476.     1880. 

4.  Charter.  A  p^ty,  signing  an,  instru- 
ment plainly  intended  to  be  final  articles  of 
association  of  a  street  railway  company 
(though  defective),  one  of  the  articles  giving 
power  to  any  two  subscribers  to  call  a  meet- 
ing "  for  tlie  purpose  of  effecting  an  organ- 
ization and  incorporating  under  the  laws  of 
Indiana"  and  electing  directors,  and  author- 
izing any  three  subscribers  at  such  meeting 
"  to  have  the  company  duly  organized  and 
incorporated  as  Iierein  provided,"  does  not 
thereby  empower  such  meeting  to  make 
new  and  perfect  articles  of  association,  and 
bind  him  thereby.  Bichmond  Street  B.  R. 
Co.  V.  Reed,  83  Ind.,  9,  1882;  9  Amer.  & 
Eng.  R.  R.  Cases,  697. 

5.  —  Cli.  109,  Laws  of  1873,  confers  upon 
the  coi'poration  thereby  created  the  right  to 
extend  its  tracks  to  tlie  North  river  at  the 
foot  of  Christopher  street.  Christopher  and 
Tenth  Street  B.  B.  Co.  v.  Central  Cross-Town 
R.  R.  Co.  of  New  York,  4  Hun  (N.  Y.),  630. 
1875. 

«.  —  The  statute  approved  December  13, 
1855,  to  organize  a  street  railway  in  St.  Louis, 
construed.  St.  Louis  R.  B.  Co.  v.  North- 
western St.  Louis  B'y  Co.,  69  Mo.,  65,  1878; 
reversing  St.  Louis  B.  B.  Co.  v.  Northwest- 
ern St.  Louis  R'y  Co.,  2  Mo.  App.,  69,  18 ?6. 

7.  —  Where  the  cliarter  of  a  horse  rail- 
way company  authorized  it  to  build  a  single 
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or  double  ti-ack  railway  over  any  streets  in 
the  city  of  Chicago,  as  had  been  or  should 
be  authorized  by  the  common  council,  and 
full  permission  was  given  by  ordinance  to 
lay  a  track,  in  which  a  time  was  fixed  for  its 
completion,  and  a  forfeiture  was  provided 
for  in  case  of  non-completion,  and  before 
the  expiration  of  the  time  the  ordinance 
was  amended  and  the  time  extended  for  the 
period  of  ten  years,  held,  that  the  operation 
of  this  latter  ordinance  was  to  extend  the 
time  for  ten  years  after  the  expiration  of  the 
time  fixed  by  the  previous  ordinance.  Mc- 
Neil V.  Chicago  Glty  B'y  Co.,  61  111.,  150, 
1871 ;  13  Amer.  R'y  Rep.,  457. 

8.  Constitntional  law.  The  act  of  incor- 
poration of  a  street  railway  company  au- 
thorized it  to  lay  its  tracks  in  a  number  of 
streets  designated.  Another  act  was  passed, 
entitled  "  A  supplement  (to  the  first  act)  au- 
thorizing the  company  to  declare  dividends 
quarterly,  and  to  lay  additional  tracks  of 
railway."  Held,  that  under  the  clause  in 
the  constitution  prohibiting  laws  "contain- 
ing more  than  one  subject,  which  shall  be 
clearly  expressed  in  the  title,''  a  provision 
authorizing  the  laying  of  tracks  in  streets, 
not  autjiorized  by  the  original  act,  was  un- 
constitutional. Union  Passenger  Jfy  Co.'s 
Appeal,  81i  Pa.  St.,  91.    1873. 

9.  —  The  section  of  the  act  of  1860  pro- 
viding for  the  construction  of  a  railroad  in 
Seventh  avenue,  New  York  (ch.  513,  Laws 
of  18^0),  which  authorizes  the  persons 
named  to  "run  upon,  intersect  and  use" 
any  portion  of  other  railroad  tracks,  should 
they  deem  it  necessary,  makes  full  provision 
for  compensation,  and  is  constitutional. 
Sixth  Avenue  B.  R.  Co.  v.  Kerr,  73  N.  Y., 
330.    1878. 

10.  —  A  statute  exempting  a  corporation 
from  the  operation  of  the  general  statutes 
is  unconstitutional.  Omnibus  B.  B.  Co.  v. 
Baldwin,  57  Cal.,  160,  1881 ;  1  Amer.  &  Eng. 
B,  R.  Cases,  816. 

11.  Control  of  streets  by  city.  A  city 
has  general  power  over  its  streets  and  alleys 
to  keep  them  in  good  order  and  to  regulate 
their  use  for  the  benefit  of  the  public.  The 
legislature  has  the  power  to  authorize  the 
construction  of  a  railroad  over  the  streets  of 
a  city  even  against  its  will.  In  the  absence 
of  any  statutory  provision,  a  railway,  com- 


pany is  bound  to  keep  in  I'epair  that  part  of 
the  streets  of  a  city  occupied  by  it,  but  the 
city  cannot  pass  an  ordinance  compelling  it 
to  keep  it  in  order.  If  the  track  of  a  rail- 
road company  is  out  of  order,  so  that  it  can- 
not be  crossed  with  safety,  the  company  may 
be  indicted.  Harrisburg  v.  Harrisburg  Pas- 
senger B'y  Co.,  1  Pearson  (Pa.),  298.  1867. 

12.  —  A  city  may  to  a  certain  extent  con- 
trol and  regulate  the  action  of  other  cor- 
porations within  its  limits  by  ordinance; 
but  it  cannot  prohibit  a  city  passenger  rail- 
way company,  chartered  by  the  legislature, 
from  running  its  oars  upon  its  streets  for  the 
non-compliance  with  the  provisions  of  an 
ordinance.     lb. 

13.  —  A  city  ordinance  prescribing  the 
place  and  mode  of  construction  and  opera- 
tion is  valid,  and  will,  after  its  acceptance 
by  the  railway  company,  be  regarded  as  de- 
termining the  conti'ol  to  be  exercised  by  the 
city.  Clinton  v.  Clinton  and  Lyons  B'y  Co., 
37  la.,  61.     1873. 

14.  — ;  An  act  of  assembly  incorporating  a 
passenger  railway  company  authorized  it  to 
lay  traclfs  along  certain  streets  of  the  city 
of  Allegheny,  "  provided  that  before  said 
company  shall  use  and  occupy  any  of  said 
streets,  the  consent  of  tlie  councils  of  the 
city  or  borough  within  which  the  said  street 
lies  shall  first  be  obtained  by  ordinance  duly 
passed."  By  a  supplementary  act,  which 
contained  no  direction  requiring  the  consent 
of  councils,  the  company  was  authorized  to 
lay  tracks  between  certain  points,  the  route 
between  which  was  partly  within  the  city 
limits.  Held,  that  before  tracks  could  be 
laid  under  the  later  act,  the  consent  of  coun- 
cils must  be  obtained.  Pittsburgh,  Allegheny, 
etc.,  B'y  Co.,  Appeal  of,  1  Pennypacker  (Pa.), 
449.     1881. 

15.  — ^  A  passenger  railway  company  hav- 
ing accepted  its  charter  with  the  knowledge 
that  the  city  possessed  the  most  ample  power 
to  legislate  by  ordinance  as  to  its  streets  and 
highways,  to  make  all  needed  regulations 
for  the  most  convenient  enjoyment  of  the 
same  by  the  citizens  of  the  commonwealth, 
is  bound,  by  an  implied  agreement,  to  hold 
Its  special  privileges  subject  to  a  proper  ex- 
ercise of  this  power  by  the  councils  of  the 
city.  West  Philadelphia  B'y  Co.  v.  Phila- 
delphia, 10  Philadelphia,  70.     1873. 
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18.  —  A  passenger  railway  company  hav- 
ing laid  its  road  in  the  streets  of  tlie  eity  of 
Philadelphia  under  authority  of  a  charter 
from  the  state  is  liable  to  the  regulations 
adopted  by  councils  for  the  preservation  of 
the  public  rights  in  the  highway,     lb, 

t7.  Crossings.  The  maintenance  of  a 
horse  railroad  on  the  streets  of  a  city  is  a 
mere  special  mode  of  using  the  street,  and 
does  not  exclude  the  public  from  the  use  of 
the  street  nor  prevent  the  crossing  of  its 
track  by  another  railroad,  provided  the 
crossing  is  effected  with  as  little  damage  as 
may  be.  Market  Street  Ry  Co.  v.  Central 
M'y  Co.,  51  Cal„  533,  1877;  13  Amer.  E'y 
Rep.,  219. 

18.  —  A  grant  of  right  to  cross  any  "  rail- 
ways and  railroads  now  or  hereafter  to  be 
laid  on  Market  street"  does  not  give  a  right 
to  cross  a  raih'oad  now  constructed.  Marig 
V.  Union  Passenger  B'y  Co.,  10  Philadelphia, 
41.     1873. 

19.  Exclusive  rights.  Where  a  street 
railway  company  has  refused  to  build  an  ad- 
ditional line  lawfully  required  by  the  city 
council,  it  is  discretionary  with  the  council 
to  make  such  changes  in  the  -proposed  route 
as  to  adapt  it  to  form  a  junction  with  the 
line  of  some  company  that  will  build  it,  even 
though,  in  so  doing,  a  street  in  which  the 
former  company  had  had  exclusive  rights  is 
used  as  a  connecting  link.  If  such  a  use  in- 
fringes the  rights  of  the  former  company,  it 
is  damnum  absque  injuria.  Grand  Rapids 
Street  M'y  Co.  v.  West  Side  Street  Ry  Co.,  48 
Mich.,  433;  7  Amer.  &  Eng.  R.  R.  Cases,  95. 
1883.  See,  also,  Kinsman  Street  R.  R.  Co.  v. 
Broadway  and  Newburgh  Street  R  R  Co., 
86  Ohio  St.,  339,  1880;  5  Amer.  &  Eng.  R.  R. 
Cases,  837. 

20.  —  The  evidence  as  to  performance  of 
the  conditions  of  an  exclusive  charter  being 
conflicting,  an  injunction  was  refused  till 
the  final  hearing.  Savannah,  Skidaway,  eta., 
R  R  Co.  V.  Coast  Line  B.  R  Co.,  49  Ga., 
203.     1873. 

21.  —  A  municipal  ordinance  gave  a  street 
railway  company  the  exclusive  right  to  lay 
its  track  in  such  streets  as  should  be  desig- 
nated by  the  city  council,  if  accepted  by  the 
company  within  a  certain  time.  Held,  that 
the  company,  after  forfeiting  such  right  as 
to  specified  streets,  could  not  maintain  a  bill 


to  enjoin  another  company,  upon  which  the 
right  had  been  subsequently  conferred,  from 
laying  its  track  in  streets  not  so  designated 
to  complainant,  unless  it  could  show  actual 
injury  thereby  to  its  own  interests.  Grand 
Rapids  Street  Ry  Co.  v.  West  Side  Street  Ry 
Co.,  48  Mich.,  483;  7  Amer.  &  Eng.  R.  R. 
Cases,  05.    1883. 

22.  —  Section  8  of  the  act  of  January  16, 
1860,  whereby  it  was  enacted  that  no  street- 
railway  should  be  constructed  in  the  city  of 
St.  Louis  nearer  to  a  parallel  railway  than, 
the  third  parallel  street,  was  not  repealed  by 
the  act  of  February  15,  1864,  nor  by  the  act 
of  March  13,  1867,  nor  by  the  act  of  March 
4,  1870,  nor  by  art.  10,  §  1,  of  the  present 
charter  of  the  city  of  St.  Louis.  Neither 
has  the  municipal  assembly  of  said  city  the 
power  to  repeal  said  §  3.  St.  Louis  R.  R.  Co. 
V.  South  St.  Louis  R.  R.  Co.,  73  Mo.,  67. 
1880.  See,  also,  St.  Louis  R.  R.  Co.  v.  North- 
western St.  Louis  Ry  Co.,  69  Mo.,  65.. 
1878. 

28.  —  The  right  acquired  by  a  horse  rail- 
road company,  under  a  legislative  grant  au- 
thorizing it  to  lay  rails  in  a  public  liighway, 
and  to  run  cars  thereon,  charging  fare,  is 
such  as  entitles  it  to  exclude  from  the  habit- 
ual and  continuous  use  of  its  tracks  all  com- 
panies and  persons  engaged  in  carrying  pas- 
sengei-8  for  hire,  in  competition  with  it. 
Citizen/  Coaoh  Co.  v.  Camden  Horse  R.  R 
Co.,  83  N.  J.  Eq.,  367,  1880;  1  Amer.  &  Eng. 
R.  R.  Cases,  190. 

24.  —  The  exclusive  right  of  a  horse  rail- 
road company  is  not  inconsistent  with  the 
view  that  such  a  railroad,  laid  on  a  public 
highway,  is  only  a  modification  of  the  public 
use  to  which  the  highway  was  originally  de- 
voted, and  not  an  additional  burden  on  the 
land  for  which  compensation  may  be  re- 
quired,   lb. 

25.  Extension.  A  street  railway  corpora- 
tion, which  owns  or  has  a  right  to  construct 
a  street  railroad  within  a  city  or  village, 
may,  with  the  permission  of  the  council  of 
such  city  or  village,  duly  granted,  extend  its 
track  beyond  the  termini  named  in  the  cer- 
tificate of  incorporation,  subject  to  the  pro- 
visions of  §  3505  of  the  Revised  Statutes  (77 
Ohio  L.,  43).  Sims  v.  Street  R.  R.  Co.,  37 
Ohio  St.,  ,558,  1883;  4  Amer.  &  Eng.  R.  R. 
Oases,  183, 
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26.  Grant  of  franchise  by  city.  Under 
§§  41 1  and  413  of  the  Municipal  Code  (66 
Ohio  L.,  317 ;  67  Ohio  L.,  77),  a  grant  by  the 
council  of  a  municipal  corporaltion  to  build 
a  street  railroad  must  be  made  by  ordinance 
directly  to  a  party  to  be  therein  named;  and 
the  authority  to  make  the  grant  cannot  be 
delegated  by  the  council  to  any  officer  or 
board.  State  ex  rel.  v.  Bell,  34  Ohio  St.,  194, 
1877;  31  Amer.  R'y  Rep.,  84. 

27.  —r  A  city  council  cannot  properly  so 
tnultiply  street  railway  tracks  in  a  particular 
street  as  to  interfere  with  the  rights  of  the 
general  public  in  the  street.  Cfrand  Rapids 
Street  Ky  Co.  v.  West  Side  Street  R'y  Co.,  48 
Mich.,  433;  7  Amer.  &  Eng.  R.  R.  Cases,  95. 
1882. 

28.  —  Where  the  rights  granted  by  a  city 
to  a  corporation  have  lapsed,  the  city  can 
impose  whatever  conditions  it  pleases  upon  a 
renewal  of  them.  City  of  Detroit  v.  De- 
troit City  Railway  Co.,  37  Mich.,  558. 
1877. 

29.  —  A  city  has  no  power  to  authorize 
the  construction  of  street  railways  without 
some  legislative  enactment  vesting  the  mu- 
nicipal authorities  with  such  authority.  Cov- 
ington Street  R'y  Co.  v.  City  of  Covington^.  9 
Bush(Ky.),  137,  1873;  Eichels  v.  Evansville 
Street  R'y  Co.,  78Ind.,  361, 1831;  5  Amer.  & 
Eng.  R.  R.  Cases,  374. 

30.  —  The  doctrine  is  now  settled  that  the 
legislature  has  the  power  to  authorize  the 
building  of  a  railroad  on  a  street  of  a  city, 
and  may  directly  exercise  this  power  or  de- 
volve it  upon  the  local  or  municipal  author- 
ities. Harrison  v.  New  Orleans  Pacifie  R'y 
Co.,  34  La.  An.,  463.     1883. 

31.  Legislative  authority.  The  legislature, 
in  the  exercise  of  its  sovereign  powers,  may 
authorize  the  use  of  the  streets  of  a  city  or 
town  for  the  purposes  of  a  horse  railway, 
and  such  a  use  is  not  an  additional  servitude 
for  which  adjoining  lot  owners  are  entitled 
to  compensation.  Hodges  v.  Baltimore  Union 
R'y  Co.,  58  Md.,  603,  1883;  10  Amer.  &.  Eng. 
R.  R.  Cases,  370;  Hiss  v.  Baltimore  and 
Hampden  R'y  Co.,  53  Md. ,  343,  1879 ;  4  Amer. 
&  Eng.  R.  R.  Cases,  301 ;  Maris  v.  Union 
Passenger  R'y  Co.,  10  Philadelphia,  41,  1873. 
See,  also,  Eichels  v.  Evansville  Street  R'y  Co., 
78  Ind.,  361,  1881;  5  Amer.  &  Eng.  R.  R. 
Cases,  374. 


32.  Location  of  line  in  the  street.  A 
passenger  railway  company  was  incorpo- 
rated with  a  right  to  lay  a  track  on  Seventh 
street  from  Filbert  street  to  Sansom  street 
in  the  city  of  Philadelphia,  provided  the 
assent  of  the  city  should  be  obtained  thereto. 
The  company  was  also  authorized  to  connect 
at  grade  with  any  railroad  upon  such  terms 
and  conditions  as  miay  be  agreed  upon,  or 
as  the  district  court  of  Philadelphia,  in  case 
of  disagreement,  might  direct.  By  a  city 
ordinance,  July  7,  1857,  all  railway  comr 
panics  were  required  to  submit  a  plan  to  the 
board  of  surveyors  of  said  city;  and  the  com- 
pany did  submit  such  plan,  which  was  duly 
approved,  and  by  tliat  plan  its  road  was  to 
be  laid  in  the  middle  of  Seventh  street,  then 
occupied  by  the  Union  R'y  Co.  On  June  19* 
1875,  the  city  council  authorized  the  Conti- 
nental Company  to  construct  its  road  over 
the  points  designated  in  its  charter.  It  pro- 
ceeded to  lay  a  track  on  the  west  side  of 
Seventh  street,  between  the  Union  Railway 
track  and  the  curb,  to  which  action  the  city 
objected  and  applied  for  an  injunction. 
Held,  that  the  Continental  R'y  Co.  having, 
bj'  its  plan  submitted  to,  and  approved  by, 
the  boai'd  of  surveyors,  located  its  road  in 
the  middle  of  the  street,  had  no  right  to  lay 
a  track  on  the  west  side  thereof,  and  the 
injunction  was  continued.  Philadelphia  v. 
Continental  Passenger  R'y  Co.,  11  Philadel- 
phia, 315.     1875. 

33.  Location ;  pnhlication  of  notice. 
Under  the  "Act  in  regard  to  horse  and 
dummy  .railroads,"  approved  March  9,  1874, 
the  city,  town  or  village  authorities  are  pro- 
hibited from  giving  consent  to  construct  and 
operate  a  horse  railroad  in  the  streets,  unless 
at  least  ten  days'  public  notice  of  the  time 
and  place  of  presenting  the  petition  shall 
first  have  been  given  by  publication  in  some 
newspaper  published  in  the  city  or  county 
where  such  road  is  to  be  constructed.  The 
publication  of  the  report  of  a  committee 
recommending  the  granting  of  such  leave, 
ten  days  before  the  adoption  of  an  ordinance 
authorizing  the  construction  of  such  a  road  i 
and  the  publication  of  the  ordinance,  is  not 
a  compliance  with  the  statute.  Metropoli- 
tan City  R'y  Co.  v.  City  of  Chicago,  90  111., 
630,  1880;  3  Amer.  &  Eug.  R.  R.  Casea^ 
291. 
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84.  New  lines;  connection,  A  new  street 
railway  company,  authorized  by  its  charter 
to  connect  with  the  trades  of  another  liije, 
must  have  the  terms  and  compensation 
settled  by  due  course  of  law.  Union  Passen- 
ger R'y  Co.  V.  Continental  R'y  Co.,  11  Phila- 
delphia, 831.     1876. 

85.  Ordinance.  The  repeal  of  an  ordi- 
nance will  not  operate  to  disturb  private 
rights  vested  under  it.  Cape  May  and  Schel- 
lenger's  Landing  R.  B.  Co.  v.  City  of  Cape 
May,  35  N.  J.  Eq.,  419.     1883. 

80.  —  Undeir  the  provisions  of  the  Munic- 
ipal Code,  the  city  council  of  Cincinnati  is 
not  authorized  to  pass  any  ordinance  giving 
to  street  railway  companies  the  exclusive 
right  to  maintain  and  operate  such  railroads 
upon  a  street,  or  to  grant  the  right  to  con- 
struct such  railroads  on  streets  to  be  desig- 
nated, to  such  company  as  will  bid  "  the 
lowest  price  of  commutation  tickets  in  pack- 
ages," the  law  requiring  such  grants  to  be 
let  to  the  one  that  "will  agree  to  carry  pas- 
sengers at  the  lowest  rate  of  fare."  Where 
an  ordinance  contains  such  illegal  provisions, 
and  they  are  so  connected  with  authorized 
provisions  that  their  separation  is  impracti- 
cable, the  whole  ordinance  is  invalid.  Cin- 
cinnati Street  B.  B.  Co.  v.  Smith,  29  Ohio 
St.,  391.     1876. 

87.  —  Revision  of  city  ordinances  exam- 
ined and  certain  ordinances  held  unrepealed. 
Providence  v.  Union  B.  B.  Co.,  13  R.  I.,  473, 
1879. 

88.  Single  or  doable  track ;  control  by 
city.  Where  a  city  granted  to  a  street  rail- 
way company  the  right  to  lay  a  double  track 
in  its  streets,  and  thereupon  the  company 
expended  a  large  amount  of  money  in  the 
enjoyment  of  the  franchise  thus  conferred, 
it  was  held  that  the  city  could  not  afterward, 
by  amendment  to  the  ordinance  conferring 
the  franchise,  limit  the  company  to  a  single 
track  in  a  street  through  wliich  it  proposed 
to  extend  its  line.  Burlington  v.  Burlington 
Street  B'y  Co.,  49  la.,  144.    1878. 

89.  —  Before  the  city  could,  in  the  exer- 
cise of  its  police  power,  limit  the  company 
to  a  single  track,  it  must  have  been  made  to 
appear  that  the  exercise  of  the  right  granted 
by  the  original  ordinance  wrought  injury. 
lb. 

40.  —  Under  the  St,  of  1874,  oh.  29,  §  11, 


which  provides  that  the  board  of  alder- 
men of  a  city  and  the  selectmen  of  a  town 
may  authorize  any  street  railway  company 
"  whose  charter  has  been  duly  accepted,  and 
whoso  tracks  have  been  located  and  con- 
structed, to  extend  the  location  of  its  tracks 
within  the  territorial  limits  of  such  city  or 
town,  whenever  it  can  be  done  without  en- 
tering upon  or  using  the  tracks  of  any  other 
street  railway  corporation,"  a  street  railway 
company  may  be  authorized  to  locate  addi- 
tional tracks,  not  connected  with  its  existing 
tracks  except  by  the  tracks  of  another  cor- 
poration. South  Boston  B,  B.  Co.  v.  Middle- 
sex B.  B.  Co.,  131  Mass.,  483.     1877. 

41.  —  A  railway  company  laid  down 
tracks  on  a  street  and  used  tlie  same  for 
seven  years;  then  the  double  track  was  re- 
moved and  a  single  one  laid,  which  was  suffi- 
cient for  tlie  business  of  the  line  for  the 
next  ten  years.  The  business  again  requir- 
ing the  double  track,  the  company  pro- 
ceeded to  tear  up  the  single  track  to  again 
relay  the  double  one,  when  a  bill  was  filed 
to  restrain  it  on  the  ground  that  it  had  for- 
feited its  right  to  relay  this  track  by  non- 
user.  Held,  that  there  was  no  ground  for 
forfeiture.  Hestonville,  etc.,  B.  B.  Co.  v. 
City  of  Philadelphia,  89  Pa.  St.,  210.     1879. 

42.  Steam  power.  A  town  may  prohibit 
the  use  of  steam  upon  a  street  railway. 
North  Chicago  City  B:y  Co.  v.  Lake  View,  11 
Amer.  &  Eng.  R.  R.  Cases  (111.),  42.    1888. 

43.  —  The  legislature  may  grant  the  right 
to  a  railway  company  whose  line  is  already 
constructed  to  use  steam  upon  its  road. 
Such  grant  is  not  unconstitutional.  People 
V.  Long  Inland  B.  B.  Co.,  9  Abbott's  New 
Cases  (N.  Y.),  181.  1880.  See,  also.  North 
Chicago  City  B'y  Co.  v.  Lake  View,  105  111., 
307.    1883. 

44.  SueeesBor  of  corporation.  When  a 
regularly  incorporated  street  railway  com- 
pany becomes  entitled  to  the  exclusive  right 
to  lay  its  track  in  certain  streets  upon  the  re- 
linquishment or  forfeiture  of  such  right  by 
another  company,  it  is  thereafter  entitled  to 
the  same  protection  against  injurious  inter- 
ference, to  the  extent  of  this  right,  as  the 
other  company  would  have  been.  Grand 
Bapida  Street  B'y  Co.  v.  West  Side  Street  B'y 
Co.,  48  Mich.,  433;  7  Amer.  &  Eng.  R.  R, 
Cases,  95,    1882. 
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45.  Vested  rights  of  company.  The  state 
having  granted  a  right  to  lay  rails  on  a 
street  to  one  corporation  cannot  grant  any 
right  to  another  which  will  interfere  with 
that  right  first  granted.  Maris  v.  Union 
Passenger  Ry  Co.,  10  Philadelphia,  41,  1873 ; 
Market  St.  R'y  Co.  v.  Union  Passenger  Ry 
Co.,  ib.,  43. 

46.  Use  of  tracks  by  other  companies ; 
powers  of  commissioners.  It  is  within  the 
discretion  of  the  railway  commissioners,  au- 
thorized by  the  St.  of  1871,  oh.  3S1,  §§  38,  89, 
to  determine  the  rate  of  compensation  to  be 
paid  by  one  street  railway  company  for  the 
use  of  the  tracks  of  another  such  corporation, 
to  establish  rules  regulating  the  modes  of 
apportioning  expenses  and  estimating  com- 
pensation between  the  companies;  and  to  the 
exercise  of  that  discretion,  if  no  question  of 
law  is  involved,  no  exception  lips.  Metro- 
politan S.  jB.  Co,  V.  Highland  Street  Ry  Co., 
118  Mass.,  290,  1875;  9  Amer.  RV  Rep.,  285. 

II.  Eminent  domain. 

47.  Abutting  property.  A  horse  street 
railway  may  be  placed  and  operated  upon 
the  streets  of  a  city  without  increasing  the 
burden  of  the  servitude,  and  tlje  owner  of 
the  fee  is  not  entitled  to  compensation  be- 
cause of  such  use  of  the  streets  upon  which 
his  property  abuts.  Eiahels  v.  Evansoille 
Street  Ry  Co.,  78  Ind.,  261.  1881;  5  Amer. 
&  Eng.  R.  R.  Cases,  274;  West  Jersey  R.  R. 
Co.  V.  Cape  May  and  Schellenger's  Landing 
R  R  Co,,  34  N.  J.  Eq.,  164,  1881;  Attorney- 
General  V.  Metropolitan  R.  R.  Co.,  125  Mass., 
515,  1878.  See,  also,  Mahady  v.  Bushioick 
R  R  Co.,  91  N.  Y.,  148.  1833.  Contra, 
Carli  V.  Stillwater  Street  Si'y  Co.,  28  Minn., 
373,  1881;  3  Amer.  &  Eng.  R.  R.  Cases,  226. 

48.  Dummy  railroad.  The  right  of  a  cor- 
poration to  condemn  property  and  appropri- 
ate t)ie  same  for  the  construction,  operation 
and  maintenance  of  a  horse  or  dummy  rail- 
way in  the  streets  of  a  city,  is  derived  solely 
from  the  state  law,  and  the  consent  of  the 
city  authorities  to  the  construction  and  oper- 
ation of  such  railway  is  not  a  condition 
precedent  to  proceedings  to  condemn.  Such 
consent  can  be  obtained  after  condemnation 
as  well  as  before,  and,  if  given,  is  a  mere 
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license,  revocable  at  any  time  before  acted 
on.  Metropolitan  City  Ry  Co.  v.  Chicago 
West  Division  Ry  Co.,  87  111.,  317,  1877;  i9 
Amer.  R'y  Rep.,  64. 

49.  —  The  interest  a  city  railway  company 
may  have  in  certain  streets,  derived  by  con- 
tract with  the  city  prohibiting  their  use  by 
any  other  company,  is  no  part  of  the  com- 
pany's franchise,  but  is  in  the  nature  of 
property,  and  is  an  incorporeal  right.     Ib. 

60.  Statute.  The  provisions  of  the  statutes 
respecting  the  appropriation  of  the  right  of 
way  for  railroad  companies  apply  as  well  to 
railways  operated  by  animal  power  as  to 
those  operated  by  steam.  Clinton  v.  Clinton 
and  Lyons  Ry  Co.,  37  la.,  61,  1873;  Ingram 
V.  C.  D.  and  M.  R.  R.  Co.,  33  ib.,  669,  1874. 

51.  Talcing  of  one  company's  property 
for  use  of  another.  Where  the  legislature 
has  reserved  the  power  to  alter,  amend  and 
repeal  the  charter  of  a  street  railway  com- 
pany, it  may  lawfully  authorize  another 
company  to  use  its  tracks,  or  to  lay  similar 
tracks  through  the  same  streets,  making 
compensation  for  the  use  of  the  tracks  of 
the  first  company,  without  making  any  com- 
pensation for  the  diminution  of  its  profits  or 
the  value  of  its  franchise.  Metropolitan 
R.  R.  Co.  V.  Highland  Street  Ry  Co.,  118 
Mass.,  290,  1875;  9  Amer.  R'y  Kep.,  285. 


III.    StEEBTS EBPAIES    AND  IMPEOVR- 

MBNT8. 

53.  Change  of  grade  of  street.  An  in- 
junction will  not  be  granted  to  restrain  the 
city  from  changing  the  grade  Of  a  street, 
upon  the  complaint  of  a  passenger  railway 
company  which  had  purchased  the  right  of 
way  over  the  street,  formerly  a  .turnpike, 
where  ample  remedy  is  given  the  company 
for  the  recovery  of  whatever  damages  may 
result  to  it  by  statutory  proceedings.  Ridge 
Avenue  Ry  Co.  v.  Philadelphia,  10  Philadel- 
phia, 37.     1873. 

53.  Crossings.  After  a  bill  in  equity  had 
been  filed  by  a  street  railway  company 
against  a  steam  railway  corporation  to  re- 
strain it  from  building  its  road  across  a  high- 
way upon  which  the  street  railway  was  laid, 
at  a  level  with  the  highway,  the  county 
commissionei's  authorized  the  railway  oor- 
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poi'ation  to  cross  the  highway  at  a  level. 
Held,  that  the  bill  must  be  dismissed.  I/ynn 
and  Boston  R,  S.  Oo.  v.  Boston  and  Lowell 
iJ.  A  Co.,  114  Mass.,  88.     1873. 

54,  Defect;  liability  of  city.  A  city  is 
liable  for  not  keeping  its  streets  safe  for 

■  travel.  It  cannot  divest  itself  of  this  duty 
by  an  ordinance.  Watson  v.  Tripp,  11  R.  I., 
98.     1874 

55,  —  The  plaintiff  was  driving  in  that 
portion  of  Second  avenue  occupied  by  the 
defendant's  tracks ;  one  wheel  slipped  into  an 
excavation  between  the  tracks,  whereby  he 
was  thrown  and  injured.  The  excavation 
was  made  in  order  to  connect  with  the 
sewer,  by  an  adjoining  property  owner,  who 
had  notified  defendant  of  his  intention  to 
make  the  same,  whereupon  the  defendant 
bridged  it  over,  so  that  horses  could  pass. 
The  defendant  bad  agreed  with  the  city  "to 
pave  the  streets,  in  and  about  the  rails,  in  a 
permanent  manner,  and  keep  the  same  in  re- 
pair." Held,  that  the  contract  made  by  the 
city  inured  to  the  benefit  of  the  plaintiff,  and 
that  he  was  entitled  to  enforce  it.  MeMahon 
V.  Second  Avenue  R.  R.  Co.,  11  Hun  (N.  Y.), 
347.     1877. 

56,  —  injury  to  traveler.  Defendant 
was  licensed  by  the  B.  C.  R.  R.  Co.,  a  street 
railroad  company,  in  the  city  of  Brooklyn,  to 
connect  its  road  with  that  of  the  latter  com- 
pany, at  a  point  on  the  street  where  there 
was  a  cross-walk.  By  the  contract  between 
the  two  companies,  defendant  was'  to  make 
and  pay  for  all  switches  necessary  to  avail 
itself  of  the  license.  After  connection  was 
made,  the  B.  C.  R.  R.  Co.  stipulated  to  keep 
the  tracks  in  repair,  and  no  right  was  re- 
served or  duty  imposed  on  defendant,  as  to 
said  tracks,  after  the  switch  was  once  laid, 
or  as  to  the  pavement  or  cross-walk.  The 
B.  C,  R.  R.  Co.  had  contracted  with  the  city 
to  keep  the  pavement  "  within  the  tracks 
and  three  feet  each  side  thereof "  in  repair. 
The  portion  of  the  switch  at  the  cross-walk 
was  a  part  of  the  track  of  the  latter  com- 
pany. It  was  properly  laid  originally,  with 
its  flange  below  the  surface  of  the  cross- 
walk, but,  by  the  sinking  and  wearing  away 
of  the  cross-walk  adjoining,  its  surface  was 
brought  below  the  switch,  and  an  obstruc- 
tion was  created,  by  means  of  which  the 
plaintiff  was  thrown  down  and  injured.     In 


a  suit  for  damages,  held,  that  as  to  the  por- 
tion of  the  switch  in  question,  defendant  had 
no  duty  to  perform  in  maintaining  it,  and 
was  not  liable  for  failure  to  keep  the  cross- 
walk in  repair.  Therefore,  a  charge  of  the 
court  that  it  was  defendant's  duty,  in  the 
proper  maintenance  of  its  switch,  "  to  keep 
the  cross-walk  on  a  safe  level  vrith  the  grade 
of  the  switch,"  was  erroneous.  Lowery  v. 
Brooklyn  City  and  Newtown  R.  R.  Co.,  76 
N,  Y.,  38.     1879. 

57,  Gas  pipes.  Where  a  gas  company, 
with  the  permission  of  the  municipal  au- 
thorities, had  laid  down,  and  was  maintain- 
ing, its  pipe  in  the  street  of  a  city,  and  a 
street  railway  company  was  wrongly  in- 
formed by  the  employes  of  the  gas  company 
respecting  the  location  of  the  latter's  pipes, 
so  that  the  railway  track  was  laid  over  them, 
held,  that  the  gas  company  could  be  es- 
topped from  disturbing  the  railway  track, 
even  for  the  purpose  of  repairing  its  own 
property.  Davenport  Central  R'y  Co.  v. 
Davenport  Gas  C6.,  43  la.,  301,  1876;  14 
Amer.  R'y  Rep.,  437. 

68,  Improvements,  The  right  of  way, 
right  of  occupancy,  franchise  and  interest 
of  a  street  railway  company  having  a  track 
in  a  street,  under  a  charter  of  the  legislature 
and  under  a  contract  with  the  city  council, 
is  a  property,  and  as  such  is  liable  to  be 
assessed  for  benefits  in  the  widening  of  the 
street  upon  which  it  runs  its  cars,  the  same 
as  any  other  property  benefited  by  the  pro- 
posed improvement.  Chicago  City  R'y  Co. 
V.  City  of  Chicago,  90  III.,  573.     1878. 

59.  Obstrnetion,  There  is  no  presump- 
tion of  law  that  a  street  railroad  obstructs 
the  usual  travel  on  a  highway,  or  makes 
it  dangerous.  Hawks  v.  Northampton,  121 
Mass.,  10.     1876. 

60,  Repair  of  streets.  Under  an  ordi- 
nance requiring  a  street  railway  company 
to  "  keep  the  surface  of  the  street  inside  the 
rails,  and  for  two  feet  four  inches  outside 
thereof,  in  good  order  and  repair,  provided, 
however,  that,  upon  the  paved  portion  of 
said  streets,  the  material  for  repaving  shall 
be  supplied  at  the  expense  of  the  city,"  where 
the  city  directs  the  company  to  "  raise  and 
repair  "  that  portion  of  the  pavement  within 
the  rails,  at  a  time  when  it  had  become 
sb  much  out  of  repair  that  a  reconstruction 
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with  new  materials  was  necessary,  the  city 
was  bound  to  bear  the  expense  of  the  ma- 
terials; such  repa4r8  amount  to  repaving 
within  the  meaning  of  the  proviso.  Fort 
Wayne  and  Elmwood  Ry  Co.  v.  City  of 
Detroit,  34  Mich.,  78.     1876. 

61.  —  A  city  ordinance  required  a  street 
railway  company  to  keep  the  space  between 

'  its  rails  in  good  repair,  and  provided  that  on 
the  paved  portion  of  the  street  the  materials 
should  be  supplied  at  the  city's  expense. 
Held,  that  in  a  suit  by  the  company  to  re- 
cover the  expense  of  material  which  it  had 
furnished,  it  was  not  bound  to  show  that  the 
necessity  for  repairs  did  not  arise  from  its 
own  previous  neglect  of  duty ;  such  a  fact 
would  be  matter  of  defense  to  be  shown  by 
the  city.  Fort  Wayne  and  Elmwood  Street 
Ry  Co.  V.  City  of  Detroit,  39  Mich.,  543.  1878. 

62.  —  The  company  being  directed  to  make 
repairs,  asked  the  city  authorities  for  leave  to 
repave  with  cobble-stone,  and  the  city  re- 
fused to  furnish  any  kind  of  matei-ial,  but 
made  no  objection  to  cobble-stone  and 
offered  no  suggestions.  Held,  that  the  com- 
pany might  use  any  suitable  material  and 
maintain  an  action  against  the  city  for  its 
value.    lb. 

63.  —  A  railroad  company  is  bound  to 
keep  its  track  in  good  order  and  repair,  and 
if  it  carelessly  fails  or  omits  to  do  so  and  an 
injury  occurs  in  consequence  thereof,  it  will 
be  liable  in  damages.  Conroy  v.  Twenty- 
third  Street  B.  R.  Co.,  53  Howard's  Practice 
(N.  Y.),  49.     1875. 

64.  —  A  city  ordinance  permitted  a  street 
railway  company  to  double  its  track  through- 
out a  certain  street,  hut  stipulated  that  it 
should  thereafter  bear  all  the  expense  of  re- 
paving  so  much  of  the  street  as  was  occu- 
pied by  its  tracks,  and  should  relay  its  tracks 
in  the  middle  of  the  street.  Held,  that  the 
ordinance  applied  to  the  entire  street,  and 
that  if  the  company  availed  itself  of  the 
grant  in  part,  it  accepted  the  conditions  in 
full,  and  lo'st  the  benefit  of  former  exemp- 
tions or  privileges  that  were  inconsistent 
with  it.  City  of  Detroit  v.  Detroit  City 
Ry  Co.,  37  Mich.,  558.     1877. 

65.  —  An  obligation  to  keep  a  street  in  re- 
pair requires  that  it  shall  be  kept  in  such 
cofldition  as  that  the  ordinary  and  expected 
travel  of  the  locality  may  pass  with  reason- 


able ease  and  safety.  McMdhon  v.  Second 
Avenue  R.  R.  Co.,  75  N.  Y.,  331,  1878; 
affirming  Same  v.  Same,  11  Hun  (N.  Y.), 
347,  1877. 

68.  —  A  corporation  was  empowered  to 
construct  a  street  railway,  but  not  to  use  the 
street  until  the  consent  of  the  councils 
should  be  had,  and  to  keep  so  much  of  the 
streets,  "from  curb  to  curb,  as  may  be  used 
by  them,  in  perpetual  good  repair  at  the 
expense ''  of  the  corporation.  The  councils 
gave  consent,  on  condition  the  corporation 
should  keep  the  street  in  a  good  and  suffi- 
cient state  of  repair,  and  "in  a  reasonable 
sanitary  condition."  On  one  side  of  the 
street  was  a  ravine,  rising  to  the  top  of  a 
hill;  by  an  extraordinary  rain,  rocks,  stone, 
etc.,  were  washed  do>vn  the  ravine  on  the 
street,  eight  or  ten  feet  in  depth,  for  one 
hundred  feet  in  length.  Held,  that  the  rail- 
way corporation  was  bound  to  remove  the 
deposit  from  the  sti-eet.  Pittsburgh  and 
Birmingham  Passenger  Ry  Co.  v.  City  of 
Pittsburgh,  80  Pa.'  St.,  73.     1875. 

67.  —  A  street  railway  company,  having 
neglected  to  repair  the  street,  cannot  com- 
l^lain  if  the  city  authorities  obstruct  the 
street  and  proceed  to  make  the  necessary  re- 
pairs themselves.  Philadelphia  and  Orey's 
Ferry  R.  R.  Co.  v.  Philadelphia,  11  Phila- 
delphia, 358.     1876. 

68.  —  The  requirement  in  the  chai-ter  of 
a  street  railway  company  that  it  should 
"  keep  the  surface  of  the  street,  inside  the 
rails,  and  for  two  feet  four  inches  outside 
thereof,  in  good  order  and  repair,"  was  held 
to  mean  the  full  width  of  two  feet  four 
inches  on  each  side  of  the  track.  People  ex  '* 
rel.  V.  Fort  Street  and  Elmwood  Ry  Co.,  41 
Mich.,  418.     1879. 

69.  —  The  fact  that  a  street  railway  com- 
pany has  agreed  to  keep  a  portion  of  a  street 
in  repair,  as  one  of  the  conditions  upon 
which  it  was  permitted  to  lay  its  tracks, 
does  not  deprive  the  city  authorities  of  the 
power  or  absolve  them  from  the  duty  to 
keep  such  streets  in  a  safe  and  proper  con- 
dition ;  and  even  if  the  city  fails  to  require 
the  company  to  perform  its  contract,  this  is 
not  an  objection  to  an  assessment  upon  Own- 
ers of  lots  upon  the  streets  for  necessary  re- 
pairs. People  ex  rel.  v.  City  of  Brooklyn,  65 
JSr.  Y..  349.     1875. 
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70.  —  By  the  charter  of  certain  street  rail- 
way companies  of  Washington  and  George- 
town, the  companies  were  required  to  keep 
their  tracks  and  the  adjacent  part  of  the 
streets,  at  all  times,  well  paved  and  in  good 
order,  without  expense  to  the  United  States 
and  to  the  District,  the  District  being  also 
bound  by  statute  to  take  all  proper  care  of 
its  streets  and  avenues.  On  the  failure  of 
the  companies  to  perform  this  duty  .the 
work  was  done  and  paid  for  by  the  District, 
3,nd  to  obtain  reimbursement  for  the  outlay, 
suit  was  afterwards  brought  by  it  against 
the  companies.  Held,  that  after  |he  accept- 
ance of  their  charters,  the  companies  could 
not  be  heard  to  object  that  the  px'ovision 
was  illegal  or  incapable  of  enforcement 
against  them.  District  of  Columbia  v.  Wash- 
ington and  Georgetown  R.  JR.  Co.,  1  Mackey 
(Dist.  of  Columbia),  361,  1881;  4  Amer.  & 
Eng.  R.  R.  Cases,  161. 

VI.  —  Where  a  tramway  company  e];iters 
into  a  contract  with  the  road  authority, 
under  33  and  34  Vict.,  ch.  78,  §  29,  whereby 
the  road  authority  undertakes  the  repair  of 
the  portion  of  the  road  upon  which  the 
tramway  is  laid,  the  liability  for  damage 
occasioned  by  the  non-repair  of  that  part  of 
the  road  which  would  but  for  such  contract 
be  cast  by  §  28  upon  the  tramway  company, 
is  transferred  to  the  road  authority.  Howitt 
V.  Nottingham  and  District  Tramways  Co., 
Law  Reports,  12  Queen's  Bench  Division, 
16.     1883. 

72.  —  grading.  The  obligation  "  to  keep 
the  road-bed  of  the  railroad  in  good  repair, 
and  to  keep  the  road-bed  up  to  the  level  of 
the  streets,  and  in  no  case  to  allow  the  road- 
bed to  be  above  or  below  the  city  grade  after 
the  streets  shall  be  graded  by  the  city,"  does 
not  require  the  railway  company  to  fill  up 
the  streets  beneath  its  track  so  as  to  keep  its 
road-bed  on  a  level  with  the  street  on  each 
side  of  the  track.  Galveston  v.  Galveston 
City  R.  R.  Co.,  13  Amer.  R'y  Rep.,  274;  46 
Tex.,  435,  1877;  Galveston  City  R'y  Co.  v. 
Nolan,  53  Tex.,  139.     1880. 

73.  —  mandamus.  A  city  railway  com- 
pany may,  by  mandamus,  be  compelled  to 
repair  its  track.  So  held  where  the  act  of 
incorporation  required  it  to  keep  the  track 
in  repair.  The  remedy  by  indictment,  though 
proper,  is  not  adequate  in  such  cases.     Hal- 


ifax V.  City  R'y  Co.,  1  Russell  &  Chealey 
(Nova  Scotia  Eq.),  319.     1878. 

74.  —  repaying.  A  city  ordinance,  pro- 
viding for  repaving  a  street,  is  not  invalid 
by  reason  of  a  failure  therein  to  provide  that 
a  street  railway  company  should  repave  its 
proper  portion  of  such  street.  Mayor,  etc, 
of  Baltimore  v.  Scharf,  10  Amer.  &  Eng.  R. 
R.  Cases,  341.     1882. 

75.  Snow  and  ice.  A  street  railway  com- 
pany is  liable  for  removing  snow  from  its 
track  and  placing  the  same  in  the  gutter  of 
the  street,  so  as  to  cause  an  overflow  upon 
the  adjoining  premises.  Short  v.  Baltimore 
City  R'y  Co.,  50  Md.,  73.     1878. 

76.  —  A.  was  injured  by  a  horse  driven  by 
B.  The  horse  was  frightened  by  the  over- 
turn of  a  sleigh  to  which  it  was  h&,rnessed, 
and  the  overturn  was  caused  by  a  heap  of 
snow  and  ice  wrongfully  made  and  left  in  a 
highway  by  C.  A.  sued  C.  to  recover  dam- 
ages. C.  demurred.  Held,  that  the  demur- 
rer could  not  be  sustained.  Lee  v.  Union  R. 
iJ.  Co.,  13  R.  L,  383.     1879. 

77.  —  An  injunction  lies  at  the  suit  of  an 
abutting  house  owner,  to  enjoin  a  street  rail- 
road company  from  leaving  the  snow  which 
it  removes  from  its  tracks,  heaped  up 
between  them  and  plaintiff's  premises  for  a 
longer  period  than  reasonably  requisite  for 
taking  it  away.  Prime  v.  Twenty-third 
Street  R.  R.  Co.,  1  Abbott's  New  Cases  (N. 
Y.),  63.     1876. 

78.  Switches.  A  city  railroad  company 
taking  up  a  crosswalk  to  construct  a  switch 
used  by  it  to  connect  its  track  with  that  of 
another  company  is  bound  not  only  to  make 
but  to  maintain  the  surface  of  the  pavement 
at  a  level  suitable  to  prevent  the  switch  from 
becoming  a  dangerous  obstruction  to  foot 
passengers.  Lowery  v.  Brooklyn  City,  etc., 
R.  R.  Co.,  4  Abbott's  New  Cases  (N.  Y.),  32. 
1878. 

IV.  CoLr.rsioNS. 

79.  Comparative  negligence.  Where  the 
plaintiff  is  driving  with  his  buggy  upon  a 
horse  railway  track  when  a  car  is  approach- 
ing from  the  opposite  direction  toward"  him 
at  a  short  distance  and  in  plain  sight,  it  is 
Ills  duty  to  turn  off  the  track  to  avoid  a  col- 
lision, and  if  he  does  not  do  so,  through 
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negligence  or  wilfulness,  and  a  collision  en- 
sues, he  cannot  recover  against  thef  railway 
company,  even  if  the  latter  was  also  in  fault, 
unless  the  company  or  its  servants  wilfuUy 
causes  the  injury,  or  are  guilty  of  such  neg- 
ligence or  reckless  condnct  as  that  the 
plaintitf' s  is  slight  when  compared  with  it. 
Chicago  West  Division  Ky  Co.  v.  Bert,  69 
111.,  388.    1873. 

80.  Evidence.  The  facts  and  evidence  in 
relation  to  a  collision  examined  and  Jield  to 
be  a  question  for  the  jury.  Watkins  v.  At- 
lantie  Avenue  B.  B.  Co.,  20  Hun  (N.  Y.),  237. 
1880.  See,  also,  Cohen  v.  Dry  Dock,  etc.,  B. 
B.  Co.,  40  N.  Y.  Superior  Ct.,  368,  1876;  69 
N.  Y,  170,  1877;  Cook  v.  Union  B'y  Co.,  135 
Mass.,  57.     1878. 

81.  —  In  an  action  for  damage  caused  by 
a  collision,  evidence  that  the  plaintiff,  while 
driving  slowly  in  the  highway  upon  the 
defendant's  street  railroad  track,  attempted 
to  avoid  a  rapidly  approaching  car  by  turn- 
ing off  from  the  track,  but  that,  being  hin- 
dered by  the  sliding  of  his  wheel  in  the 
groove  of  the  rail,  he  was  struck  by  the  car 
driven  with  unchecked  speed,  is  evidence 
sufficient  to  be  considered  by  the  jury  both 
upon  the  question  of  his  care  and  upon  that 
of  the  defendant's  negligence.  Lynam  v. 
Union  B'y  Co.,  114  Mass.,  83.    1873. 

82.  Liability  of  owner  of  team.  A  street 
railway  company  was  in  the  lawful  use  of 
its  cars  upon  the  street,  and  while  so  doing 
one  of  its  cars  was  run  into  by  the  coal 
wagon  of  defendant,  resulting  in  an  injury 
to  one  of  the  passengers  on  such  car,  by 
reason  whereof  the  railway  company  was 
obliged  to  pay  damages  for  the  injury  sus- 
tained by  such  passenger.  Held,  that  the 
railway  company  had  a  remedy  over  against 
defendant  for  the  trespass  committed  in 
running  into  its  car,  irrespective  of  the 
special  damages  for  injury  to  the  passenger 
set  out  in  the  declaration.  Chicago  West 
Division  B'y  Co.  v.  Bend,  6  Brad  well  (111.), 
243.    1880. 

83.  Repair  of  streets.  It  is  the  duty  of  a 
street  railway  company,  as  to  third  persons, 
to  keep  in  repair  that  portion  of  a  switch 
which,  being  a  part  of  its  own  track,  yet 
forms  a  connection  with  the  track  of  another 
company,  although,  as  between  the  two 
corporations,  the  duty  of  repairing  may  rest 


upon  the  latter ;  and  sUch  former  company 
is  liable  for  damages  suffered  through  a  col- 
lision with  a  team  caused  by  such  neglect. 
McKenna  v.  Metropolitan  B.  B.  Co.,  113 
Mass.,  55.     1873. 

84.  Eights  of  parties.  A  person  driving 
upon  a  street  has  the  right  to  drive  upon  or 
cross  a  street  railway.  The  only  limitation 
upon  this  right  is  that  he  must  give  tlie  cars 
the  preference  upon  the  track  and  not  un- 
necessarily obstruct  their  passage.  Adolph 
V.  Central  Park,  North  and  East  Biver  B. 
B.  Co.,  65  N.  Y.,  554, 1875;  Same  v.  Same,  76 
N.  Y.,  530,  1879;  43  N.  Y.  Superior  Ct.,  199, 
1878. 


V.  Injueies  to  persons  on  the  teack. 

85.  Accidental  fall.  In  an  action  against 
a  city  railroad  company  to  recover  dam- 
ages for  running  over  the  plaintiff,  who 
stumbled  and  fell  upon  the  track  in  crossing 
the  street,  it  is  not  material  that  the  plaint,- 
iff  did  not  look  to  see  whether  a  car  was 
approaching  before  he  attempted  to  cross,  if 
there  was  when  he  started  abundance  of 
time,  under  ordinary  circumstances,  to  cross 
the  track  before  the  car  would  reach  him. 
The  rule  requiring  care  and  diligence  on  the 
part  of  the  plaintiff  does  not  require  him  to 
anticipate  the  possibility  of  an  accidental 
fall  at  an  ordinary  crossing.  Mentz  v.  Sec- 
ond Avenue  B.  B.  Co.,  3  Abbott's  Court  of 
Appeals  Decisions  (N.  Y.),  874.     1869. 

86.  Children.  The  facts  considered  un- 
der which  street  railway  companies  were 
held  not  to  be  responsible  for  an  injury  to  a 
child.  Hestonville,  etc.,  B.  B.  Co.  v.  Kelly, 
11  Amer.  & Eng.  R.  R.  Cases,  133  (Pa.),  1883; 
Smith  V.  Passenger  B'y  Co.,  13  Philadelphia, 
6, 1879 ;  Beam  v.  St.  Charles  Street  B.  B.  Co., 
34  La.  An.,  160, 1883;  Fallon  v.  Central  Park, 
etc..  B.  B.  Co.,  6  Daly  (N.  Y.),  8,  1875;  Same 
V.  Same,  64  N.  Y.,  13,  1876;  Citizens'  Street 
B'y  Co.  v.  Carey,  56  Ind.,  396,  1877;  18  Amer. 
R'y  Rep.,  186 ;  Hestonville  Passenger  B'y  Co. 
V.  Connell,  88  Pa.  St.,  530, 1879;  Smithv.  Hes- 
tonville, etc.,  Passenger  B'y  Co.,  93  Pa.  St., 
450,  1880 ;  3  Amer.  &  Eng.  R.  R.'  Cases,  12 ; 
Maschek  v.  St.  Louis  B.  B.  Co.,  71  Mo.,  376, 
1879 ;  3  Amer.  &  Eng.  R.  R.  Cases,  38. 

87.  —  A  street  car  company  is  bound  to  ex- 
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ercise  only  ordinary  care  towards  children  on 
the  track.  Falotio  v.  Broadivay  and  Seventh 
Avenue  R.  R.  Co.,  9  Daly  (N.  Y.),  243.     1880. 

88.  —  A  child  of  tender  years  was  injured 
by  a  street  car.  The  court  permitted  plaint- 
iffs to  ask  a  witness  how  many  hours  the 
drivers  and  conductors  On  the  line  were  em- 
ployed each  day,  for  the  purpose  of  showing 
that  the  driver  of  the  car  which  injured  the 
child  was  physically  unable  to  discharge  his 
duty  at  the  time  of  the  accident.  Held,  that 
this  was  error.  Philadelphia  City  Passenger 
R'y  Co.  V.  Henriee,  93  Pa.  St.,  431,  1880;. 4 
Amer.  &  Eng.  R,  R.  Cases,  544. 

89.  —  What  would  be  contributory  negli- 
gence in  an  adult  may  not  be  such  in  the 
case  of  a  child  of  tender  years ;  the  caution 
required  is  according  to  the  maturity  and 
capacity  of  the  child,  and  this  is  to  be  deter- 
mined by  the  circumstances  of  the  case. 
Moore  v.  Metropolitan  R.  R.  Co.,  3  Mackey 
(Dist.  Col.),  437.     1888.        • 

90.  —  In  a  child's  action  for  negligent  in- 
juries to  him  in  the  street,  evidence  that  he 
and  his  sister  were  accustomed  to  play  in  the 
street  unattended  is  incompetent  on  the  part 
of  defendant.  Smith  v.  Or  and  St.,  etc.,  R. 
R.  Co.,  11  Abbott's  New  Cases  (N.  Y.),  63. 
1883. 

91.  —  The  plaintiff  will  not  be  prevented 
from  recovering  in  consequence  of  the  neg- 
ligence of  his  parents,  if  the  jury  shall  find 
that  the  consequences  of  such  negligence 
could  have  been  avoided  by  the  exercise  of 
ordinary  care  and  prudence  on  the  part  of 
the  defendant  or  its  agents.  Baltimore  R. 
R.  Co.  V.  McDonnell,  43  Md.,  584.     1875. 

92.  —  Whei-e  the  driver  of  a  street  car 
sees  a  child  ten  years  old  playing  on  the 
street  within  six  feet  of  the  car  track,  and 
continues  to  approach  at  a  speed  of  over  six 
miles  an  hour  until  he  reaches  the  child, 
who  runs  toward  the  car  and  is  knocked 
down  and  killed  by  the  horses,  this  is  such 
negligence  as  warrants  a  recovery.  Farris 
V.  Cass  Avenue  R'y  Co.,  8  Mo.  App.,  588. 
1880. 

93.  —  As  plaintiff,  a  boy  fourteen  years 
of  age,  was  walking  in  the  street  with  a  can 
of  water,  a  driver  of  defendant's  cars  called 
to  him  to  give  him  a  drink.  The  horses 
being  then  on  a  walk  the  plaintiff  stepped 
on  the  front  platform,  gave  the  can  to  the 


driver,  who  drank  therefrom,  and  returned 
it  to  the  plaintiff,  telling  him  to  hurry  off 
quick.  Plaintiff  asked  him  to  stop  the  car, 
but  he  paid  no  attention  to  him,  and  as 
plaintiff  was  stepping  off,  whipped  the 
horses  into  a  trot.  Plaintiff  fell,  was  run 
over  and  injured.  In  an  action  against  de- 
fendant to  recover  for  the  damages  sustained 
thereby,  held,  that  the  acts  of  the  driver 
were  within  the  scope  of  his  authority,  and 
that  the  defendant  was  liable  for  the  inju- 
ries occasioned  thereby.  Day  v.  Brooklyn 
City  R.  R.  Co.,  13  Hun  (N.  Y.),  435,  1877; 
affirmed,  Same  v.  Same,  76  N.  Y.,  593,  1877. 

94.  Contributory  negligence.  The  ques- 
tion of  contributory  negligence  is  necessa- 
rily, almost  in  every  case,  a  question  of  fact 
for  the  jury;  and  where  the  jury  have,  un- 
der proper  instruction,  found  upon  that 
question,  an  appellate  court  is  not  justified 
in  setting  aside  their  verdict  upon  its  own 
views  of  the  evidence.  O'Donnell  v.  New 
York  and  Harlem  R.  R.  Co.,  8  Daly  (N.  Y.), 
409.    1878. 

95.  Evidence.  The  defendant,  a  horse 
railroad  company,  offered  evidence  to  show  , 
that  no  repairs  had  been  put  upon  its  track 
since  the  accident.  Held,  that  the  testi- 
mony of  a  witness,  offered  by  the  plaintiff, 
as  to  his  knowledge  of  the  condition  of  the 
track  at  a  certain  time  shortly  before  the 
accident,  was  not  admissible  as  rebutting 
this  evidence.  Jacques  v.  Bridgeport  Horse 
R.  R.  Co.,  41  Conn.,  61.     1874. 

96.  —  Verdict  sustained  on  the  evidence. 
Reese  v.  Third  Avenue  R.  R.  Co.,  16  Federal 
Reporter,  368.     1833. 

97.  Pleading.  In  an  action  against  a, 
street  railway  company,  a  declaration  alleg- 
ing that  the  plaintiff  was  injured  by  a  car  of 
the  defendant  being  carelessly  driven  upon 
and  over  him,  is  not  supported  by  proof 
that  the  plaintiff  was  injured  by  another 
car,  not  carelessly  driven,  in  attempting  to 
escape  from  a  car  which  was  carelessly 
driven.  Hanlon  v.  South  Boston  Horse  R. 
R.  Co.,  139  Mass.,  310, 1880;  3  Amer.  &  Eng. 
R.  R.  Cases,  18. 

98.  Rate  of  speed;  ordinances.  Where 
the  plaintiff  was  injured  by  the  defendant's 
street  car,  which  at  the  time  was  running  at 
a  greater  speed  than  was  allowable  under  a 
city  ordinance,  it  was  held  that  the  defend- 
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ant  was  guilty  of  negligence,  if  the  accident 
could  have  been  avoided  had  the  car  not  been 
running  at  a  prohibited  rate  of  speed.  Balti- 
more B.  B.  Co.  V.  McDonnell,  43  Md.,  534. 
1875.  Such  speed  is  not  conclusive  evidence 
of  negligence.  Hanlon  v.  South  Boston 
Horse  B.  R.  Co.,  139  Mass.,  310,  1880;  3 
Amer.  &  Eng.  R.  R.  Cases,  18. 

99.  Switches.  Plaintiff,  injured  by  a 
switch  laid  in  a  street,  but  rising  a  couple  of 
inches'  above  the  crosswalk,  sued  the  com- 
pany for  damages ;  and  it  appeared  that  he 
had  often  crossed  at  the  point,  and  knew 
there  was  a  switch  there,  but  his  attention 
had  not  been  called  to  it  specially,  nor  had 
he  inspected  it,  or  known  that  others  had 
fallen  there;  and,  at  the  time  of  the  acci- 
dent his  attention  was  not  diverted  by  car- 
riages, or  otherwise,  but  it  was  a  place  much 
frequented,  and,  at  the  time,  he  was  looking 
up  and  down  for  cars  and  carriages.  Held, 
that  the  question  of  contributory  negligence, 
upon  these  facts,  was  a  question  for  the  jury. 
Lowrey  V.  Brooklyn  City,  etc.,  B.  B.  Co.,  4 
Abbott's  New  Cases  (N.  T.),  33.     1878. 

100.  Wilful  act  of  driver.  Where  plaint- 
iff, for  the  purpose  of  crossing  the  street, 
stepped  upon  the  platform  of  defendant's 
street  car,  to  pass  over  the  same,  and  the 
driver  of  the  car  wilfully  seized  and  threw 
her  from  the  car,  whereby  she  was  injured, 
held,  the  defendant  was  liable.  Shea  v. 
Sixth  Avenue  B.  B.  Co.,  5  Daly  (N.  Y.),  231. 
1874. 

VI.  Injuries  to  passengers. 

101.  Assault  upon  passenger  by  employe. 

Plaintiff,  while  a  passenger  on  one  of  the  de- 
fendant's cars,  was  unjustifiably  assaulted 
by  the  driver,  who  also  acted  as  conductor. 
In  an  action  to  recover  damages,  held,  that 
the  defendant  was  liable.  Stewart  v.  Brook- 
lyn and  Crosstown  B.  B.  Co.,  90  N.  Y.,  588, 
1883;  13  Amer.  &  Eng.  R.  R.  Cases,  137. 

102.  Gable  road.  Facts  considered  sus- 
taining a  judgment  for  injui'y  and  death  of 
a  passenger  upon  a  street  railway  operated 
by  cable.  Cook  v.  Clay  Street  Hill  B.  B.  Co., 
60  Cal.,  604,  1883;  6  Amer.  &  Eng.  R.  R. 
Cases,  175. 

103.  Children.  If  the  conductor  or  driver 
of  a  street  car  refuses  to  stop  the  car  when 


requested  by  a  child  six  years  and  a  half 
old,  such  refusal  will  not  of  itself  justify  the 
child  in  leaving  the  car  by  getting  off  the 
front  platform  while  the  car  is  in  full  mo- 
tion. Cram  v.  Metropolitan  B.  B.  Co.,  113 
Mass.,  38.  1878.  See,  also,  Crissey  v.  Hes- 
tonville,  eta.,  B'y  Co., 'TS  Pa.  St.,  83,  1874; 
Philadelphia  City  Passenger  B'y  Co.  v.  Has- 
sard,  75  Pa.  St.,  367,  1874;  Pittsburgh,  etc., 
B'y  Co.  V.  Caldwell,  74  Pa.  St.,  431,  1873. 

104.  —  Where  a  chUd  four  years  old,  in 
company  with  his  brother,  twelve  and  a 
half  years  of  age,  took  a  street  car,  and  both 
sat  down  on  the  front  platform  with  their 
feet  on  the  step,  and  there  was  no  other  in- 
terference with  their  riding  there  except 
that  the  conductor  claimed  (which,  how- 
ever, was  denied)  that  when  he  took  their 
fare  he  told  them  to  go  into  the  oar,  and  the 
youngest  boy,  in  some  way  unexplained,  got 
off  the  car  while  in  motion  and  was  run 
over,  negligence  cannot  be  imputed  either  to 
the  parents  of  the  children  in  permitting 
them  to  take  the  cars  alone,  or  to  the  younger 
t)oy,  or  to  the  plder  boy  without  showing 
that  he  had  more  than  the  ordinary  discre- 
tion and  judgment  of  boys  of  his  years,  but 
the  company  was  guilty  of  negligence  ia 
permitting  the  boys  thus  to  ride,  and  liable 
in  damages  for  the  injury.  East  Saginaw 
City  B'y  Co,  v.  Bohn,  37  Mich.,  503,  1873;  10 
Amer.  R'y  Rep.,  309. 

105.  —  A  passenger  who  is  injured  can- 
not recover  damages  of  the  company  it  his 
own  neglect  contributed  to  the  injury ;  but 
duty  can  only  be  predicated  oh  one  who  has 
capacity  to  understand  and  ability  to  per- 
form it ;  and  therefore  a  child  not  of  an  age 
or  discretion  to  understand  the  danger  in 
riding  upon  the  front  platform  of  a  street 
car  cannot  be  charged  with  negligence  in 
so  doing.     lb. 

106.  —  If  a  child,  while  riding  with  due 
care  on  the  platform  of  the  car  of  a  street 
railway,  not  as  a  passenger  for  hire,  but 
by  invitation  of  the  driver,  and  without 
collusion  with  him  to  defraud  the  com- 
pany, is  injured  through  his  negligence  in 
driving  the  car,  the  parent  of  such  child 
may  maintain  an  action  against  the  com- 
pany for  the  loss  of  services  of  the  child  oc- 
casioned by  such  injury.  Wilton  v.  Middle- 
sex B.  B.  Co.,  135  Mass.,  130.  1878.   See,  also, 
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Brennen  v.  Fair  Haven  and  WestviUe  R. 
R.  Co.,  45  Conn.,  284.     1877. 

107.  — Parents  have  a  right  to  assume 
that  street  railway  companies  will  furnish 
reasonably  safe  conveyances,  and  have  regu- 
lations which  preclude  persons  from  riding 
in  unsafe  places  upon  them ;  and  they  cannot, 
therefore,  be  charged  with  negligence  in  per- 
mitting their  children  to  ride  on  the  street 
cars  without  escort,  if  the  company  consent 
so  to  receive  them.  East  Saginaw  City  Ry 
Co.v.  Bohn,  37  Mich.,  503,  1873;  10  Amer. 
R'y  Rep.,  303. 

lOS.  Collision.  A  passenger  on  a  street 
car  was  struck  and  injured  by  a  passing  load 
of  hay;  held,  that,  to  make  the  company  lia- 
ble, the  passenger  must  prove  not  only  that 
he  was  without  fault,  but  that  the  company 
was  negligent.  Federal  Street  and  Pleasant 
Valley  R.  R.  Co.  v.  Gibson,  96  Pa.  St.,  83, 
188Q;  11  Atoer.  &  Eng.  R.  R.  Cases,  143. 

109.  —  Evidence  held  sufficient  to  justify 
the  submission  of  the  case  to  the  jury.  Wat- 
kins  V.  Atlantic  Avenue  R.  R.  Co.,  30  Hun 
(N.  Y.),  337.     1830. 

110.  —  Where  the  tracks  of  a  street  rail- 
way cross  those  of  a  steam  railway  at  grade, 
the  di-iver  of  a  car  on  the  i-oad  of  the  former 
company  is  not  justified  in  attempting  to  cross 
Iftie  track  of  the  latter  company  without  stop- 
ping, looking  and  listening,  no  matter  what 
the  action  of  the  flagman  of  the  latter  com- 
pany, stationed  at  the  crossing,  may  be,  if 
such  driver  have  from  other  soui-ces  infor- 
mation which  would  lead  a  prudent  n^an  to 
infer  that  there  was  danger  to  be  appre- 
hended from  an  approaching  train.  Phila- 
delphia and  Reading  R.  R.  Co.  v.  Boyer,  97 
Pa.  St.,  91,  1881;  3  Amer.  &  Eng.  R.  R. 
Cases,  173. 

111.  —  Plaintiff  was  a  passenger  in  defend- 
ant's horse  car;  the  driver  recklessly  and 
carelessly  drove  the  car  upon  the  tracks  of 
the  N.  Y.  C.  and  H.  R.  R.  R.  Co.,  directly  in 
front  of  an  approaching  express  train.  All 
of  the  passengers  in  the  car,  with  one  ex- 
ception, on  perceiving  the  danger,  rushed  to 
the  doors  of  the  car  and  jumped  off;  plaint- 
iff in  so  doing  fell  and  was  injured.  The 
driver  succeeded  in  getting  the  car  across 
the  track  just  in  time  to  escape  the  train,  the 
engineer  thereon  having  reversed  his  engine 
and  put  on  the  brakes.     Held,  that  a  verdict 


in  plaintiff's  favor  was  justified.  Twomley 
V.  Central  Park,  North  and  East  River  R.  R. 
Co.,  69  N.  Y.,  158;  1877;  18  Amer.  R'y  Rep., 
113. 

112.  —  In  an  action  against  a  railway 
company  to  recover  damages  for  the  death 
of  a  person  caused  by  a  collision  between  a 
train  of  the  defendant  and  a  street  car  in 
which  the  deceased  was  traveling,  the 
plaintiff,  in  order  to  recover,  must  show 
that  the  death  resulted  directly  from  the 
negligence  of  the  defendant's  employes;  that 
the  servants  of  the  street  car  company  were 
guilty  of  no  negligence.  Philadelphia  and 
Reading  R.  R.  Co.  v.  Boyer,  97  Pa.  St.,  91, 
1881;  2  Amer.  &  Eng.  R.  R.  Cases,  173. 

113.  —  The  fact  that  a  collision  took  place 
raises  no  presumption  of  negligence  by  the 
non-carrying  company.     lb. 

114.  —  In  an  action  by  a  street  railroad 
passenger  (who  was,  in  fact,  without  fault 
himself)  for  a  personal  injury,  against  a  de- 
fendant whose  negligence  directly  and  prox- 
imately concurred  with  the  negligence  of  the 
railroad  company  in  producing  the  injury, 
the  concurrent  negligence  of  the  company 
cannot  be  imputed  to  the  plaintiff  so  as  to 
charge  him  with  contributing 'to  his  own 
injury.  Transfer  Co.  v.  Kelly,  36  Ohio  St., 
86,  1880;  3  Amer.  &  Eng.  R.  R.  Cases,  335. 

115. 'Concurrent  negligence  of  two  par- 
ties; neglect  of  driver.  Where  the  life  of 
a  passenger  in  a  street  railway  car  is  lost  by 
the  concurrent  negligence  of  the  driver  of 
the  car  anil  other  persons,  such  negligence 
of  the  driver  is  no  defense  in  an  action 
against  the  other  persons,  such  driver  not 
being  the  agent  or  servant  of  the  decedent, 
nor  subject  to  his  government  or  control. 
Louisville,  Cincinnati  and  Lexington  R.  R. 
Co.  V.  Case,  9  Bush  (Ky.),  738.     1873. 

110.  Degree  of  care  required.  Cemmon 
carriera  of  passengers  are  held  to  the  ex- 
ercise of  the  highest  degree  of  care  and  skill 
to  preserve  the  safety  of  passengers  and  pre- 
vent accidents  and  injuries,  and  such  rule 
applies  to*the  proprietors  of  hacks  and  stage 
coaches  equally  with  other  carriers.  Bonce 
V.  Dubuque  Street  R'y  Co.,  53  la.,  278,  1880; 
East  Saginaw  City  Ky  Co.  v.  Bohn,  37  Mich., 
503,  1873;  10  Amer.- R'y  Rep.,  809;  Chicago 
City  R'y  Co.  v.  Young,  63  HI.,  238,  1871;  6 
Amer.  R'y  Rep.,  230. 
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117.  Elbow  out  of  car  window.  A  rail- 
way company  was  lield  liable  for  an  injury 
resulting  from  the  striking  of  the  plaintiff's 
arm  by  another  car,  his  elbow  being  a  few 
inches  out  of  the  window.  Held,  also,  that 
the  plaintiff  was  not  guilty  of  conti-ibutory 
negligence.  Summers  v.  Crescent  City  B.  B. 
Co.,  U  La.  An.,  139.     18S3. 

118.'  —  It  will  not  be  held  to  be  negligence 
per  se  to  expose  the  elbow  to  some  extent 
from  the  window  of  a  street  car  drawn  by 
horses.  What  is  ordinary  prudence,  as  to 
the  position  to  be  assumed  by  a  passenger  in 
such  a  car,  cannot  be  determined  by  any  ar- 
bitrary rule.  Miller  v.  St.  Louis  B.  B.  Co., 
5Mo.  App.,471.     1878. 

119.  Evidence.  In  a  suit  for  an  injury 
caused  by  alleged  unskilful  driving,  evi- 
dence of  similar  negligent  acts  on  his  part 
at  other  times  is  not  admissible.  Maguire  v. 
Middlesex  B.  B.  Co.,  115  Mass.,  339.     1874. 

120.  —  Upon  the  trial  of  an  action  against 
a  street  railway  company  for  an  injury  sus- 
tained by  careless  driving  over  a  sharp  curve 
and  sudden  elevation,  it  was  competent  to 
show  that  the  defendant  had  altered  the 
curve  since  the  accident.  Augusta  and 
SurmfiervUle  B.  B.  Co.  v.  Benz,  55  Ga.,  136. 
1875. 

121.  —  Where  the  injured  passenger  fell 
out  without  any  apparent  cavise,  and  the 
i-eason  for  the  fall  was  left  whollj''  to  con- 
jecture, held,  that  the  action  should  be  dis- 
missed. MyMer  v.  Second  Avenue  B.  B.  Co., 
48  N.  Y.  Superior  Ct.,  546.     1883. 

122.  —  Certain  testimony  stated  in  the 
opinion,  although  contradicted  by  other  tes- 
timony, lield',  to  be  sufficient  proof  of  negli- 
gence to  sustain  a  verdict.  The  neglect 
consisted  in  starting  a  dummy  engine  with 
a  violent  jerk.  Spearman  v.  California 
Street  B.  B.  Co.,  57  Cal ,  433,  1881 ;  8  Amer. 
&  Eng.  R.  R.  Cases,  193. 

123.  —  In  a  suit  to  recover  damages  for 
injuries  sustained  while  riding  on  the  plat- 
form of  a  street  car,  the  court  will  presume, 
in  the  absence  of  evidence  to  the  contrary, 
that  the  car  was  a  good  one.  Andrews  v. 
Capitol,  North  O  Street  and  South  Washing- 
ton B.  B.  Co.,  2  Mackey  (Dist.  Col.),  137. 
1883. 

124.  — Witnesses  who  saw  a  lady  thrown 
down  by  a  street  car  after  she  had  alighted 


can  state  in  'evidence  their  opinion  as  to 
whether  she  had  time  to  get  clear  of  the 
car  before  it  moved  off.  Ward  v.  Charles- 
ton City  B'y  Co.,  19  So.  Car.,  531.     1883. 

125.  —  Declarations  of  a  discharged  em- 
ploye held  competent  as  impeaching  evi- 
dence. Schidtz  V.  Third  Avenue  B.  B.  Co., 
89  N.  Y.,  243,  1883;  9  Amer.  &  Eng.  R.  R. 
Cases,  413 ;  reversing  Same  v.  Same,  46  N. 
Y.  Superior  Ct.,  211,  1830. 

126.  Fighting  on  the  car ;  failure  to  pre- 
serve order.  When  passengers  are  injured 
by  riotous  fighting  among  other  passengers, 
it  is  for  the  jury  to  say,  under  all  the  facts, 
whether  the  company  was  negligent  in  not 
providing  a  suitable  conductor  to  preserve 
order.  Holly  v.  Atlanta  Street  B.  B.  Co.,  61 
Ga.,  315.     1878. 

127.  Getting  off  the  car.  It  appeared 
that  the  car  was  negligently  started  while 
plaintiff  was  alighting,  thereby  throwing  hor 
toward  the  ground,  and  that  her  fall  was  ac- 
celerated by  the  motion  of  the  conductor's 
arm  in  endeavoring  to  save  her.  Held,  that 
defendant  was  liable  for  all  the  injury  suf- 
fei'ed  by  plaintiff,  though  part  thereof  might 
have  been  caused  by  the  intervention  of  the 
conductor.  It  seems  that  this  would  be  so, 
even  had  it  not  been  within  the  scope  of  the 
conductor's  duty  to  so  intervene.  Maoer  v. 
Third  Avenue  B.  B.  Co.,  47  N.  Y.  Superiorj 
Ct.,  461.     1831. 

128.  —  Plaintiff,  a  passenger  on  defend- 
ant's street  railway  car,  after  the  same  had 
stopped,  left  it  by  the  front  platform,  and, 
when  six  or  eight  feet  from  the  oar  in  the  ' 
street,  was  thrown  down  and  injured  by  the 
car  horses,  which  had  been  detached  from 
the  car,  after  plaintiff  had  left,  and  were 
turning  round.  Held,  that  when  plaintiff 
was  injured  she  was  no  longer  a  passenger 
on  defendant's  car.  and  the  fact  that  she  had 
left  such  car  by  the  front  platform  in  vio- 
lation of  a  regulation  of  defendant's  road, 
known  to  her,  did  not  make  her  guilty  of 
contributory  negligence.  Piatt  v.  Forty- 
sicond  Street  and  Grand  Street  Ferry  B.  B. 
Co.,  4  Thompson  &  Cook  (N.  Y.  Supreme  Ct.), 
406,  1874;  3  Hun  (N.  Y.),  134,  1874. 

129.  —  In  a  suit  for  damages  sustained  in 
stepping  off  a  car,  the  plaintiff  then  suffering 
from  a  prior  injury,  an  instruction  to  find 
for  the  plaintiff  if  the  jury  find  that  the 
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conductor  refused  to  stop  the  car  where 
asked,  and  that  the  plaintiff  carefully,  and 
without  negligence,  stepped  off,  is  erroneous, 
because  the  plaintiff's  condition  at  the  time 
is  ignored.  Wyatt  v.  Citizens'  Ry  Co.,  63 
Mo.,  408.     1876.        ,, 

130.  —  If  a  street  car  is  stopped  for  any 
cause  at  a  place  where  passengers  are  in  the 
habit  of  alighting,  a  passenger  will  have  the 
right  to  leave  the  car  without  making  any 
request  or  obtaining  any  permission ;  and  if 
the  driver  of  the  car  knew,  or  by  the  exer- 
cise of  due  care  could  have  known  it,  it  will 
be  negligence  to  start  the  car  before  a  pas- 
senger in  the  act  of  leaving  the  car  has  had 
a  reasonable  time  in  which  to  alight.     Chi- 
cago West  Division  By  Co.  v.  Mills,  105  111., 
63,  1883;  11  Amer.  &  Eng.  R.  R.  Cases,  138. 
131.  —  Where  there  is  a  conflict  of  testi- 
mony as  to  whether  the  car  upon  a  street  rail- 
road was  stopped  at  the  request  of  the  de- 
ceased, and  again  negligently  started  while 
he  was  in  the  act  of  alighting,  the  case  should 
go  to  the  jury,  notwithstanding  that  it  ap- 
peal's the  passenger  was  unnecessarily  upon 
tjie  front  platform,  and  attempted  to  alight 
therefrom.     Lax  v.  Forty-second  Street  B. 
B.  Co,,  46  N.  T.  Superior  Ct.,  448.     1880. 

132.  —  It  is  the  duty  of  a  conductor  of  a 
street  car  to  give  passengers  a  reasonably 
safe  opportunity  to  alight.  He  must  stop 
the  car  for  a  reasonable  time,  and  if  he  starts 
it  before  the  passenger  has  stepped  down,  or 
has  had  reasonable  time  for  that  purpose,  it 
is  negligence.  Poulin  v.  Broadway  and 
Seventh  Avenue  B.  B.  Co.,  61  N.  Y.,  631, 
1874;  Chicago  West  Division  B'y  Co.  v. 
Mis,  105  111.,  63,  1883;  11  Amer.  &  Eng.  R.' 
R.  Cases,  138;  Chicago  City  Ry  Co.  v.  Muni- 
ford,  97  lU.,  560,  1881;  3  Amer.  &  Eng.  R.  R. 
Cases,  313. 

133.  —  It  is  the  duty  of  a  street  railway 
company  to  cause  its  cars  to  come  to  a  full 
stop  for  passengers  to  get  off.  Crissey  v. 
Hestonville,  etc..  By  Co.,  75  Pa.  St.,  83.  1874^ 

134.  —  The  court  cannot  rule  that  when  a 
street  car  had  stopped  or  was  about  to  stop 
at  the  signal  of  an  alighting  passenger,  an- 
other passenger  who  wished  to  alight  at  the 
same  time  was  guilty  of  negligence,  as  a 
matter  of  law,  in  not  giving  notice  of  his 
vs'ish.  Bathhone  v.  Union  B.  B.  Co.,  13  R 
I.,  709.     1883. 


135.  —  Evidence  held  insufficient  to  es- 
tablish defendant's  liability.  Brown  v.  Con- 
gress and  Baker  St.  B'y  Co.,  49  Mich.,  153, 
1883 ;  8  Amer.  &  Eng.  R.  R.  Cases,  383. 

136.  —  Whether  the  act  of  stepping  from 
a  street  car  when  slowly  moving  is  contrib- 
utory negligence  is  a  question  for  the  jury 
unfler  all  the  circumstances  of  the  case. 
Fortune  v.  Mo.  B.  B.  Co.,  10  Mo.  App.,  353, 
1881 ;  Fleeh  v.  Union  B'y  Co.,  134  Mass.,  480, 
1883;  Wyatt  v.  Citizens'  B'y  Co.,  55  Mo., 
485,  1874. 

137.  —  When  a  city  railway  car  stops  at 
a  place  where  the  conductor  makes  his  re- 
port and  waits  for  the  return  of  the  car,  and 
a  passenger  attempts  to  get  off  without  no- 
tice of  such  intention,  and  it  does  not  ap- 
pear that  sych  place  is  one  where  passengers 
usually  get  on  and  off,  or  that  those  in 
charge  knew  that  persons  are  actually  get- 
ting off,  and.  they  start  the  car,  whereby  a 
passenger  is  thrown  and  injured,  the  railway 
company  will  not  be  chargeable  with  negli- 
gence in  starting  the  car  forward.  The  pas- 
senger, before  attempting  to  get  off,  should 
know  that  the  stoppage  is  for  the  purpose  of 
letting  persons  get  off,  or  make  his  intention 
to  get  off  known.  Chicago  West  Division 
B'y  Co.  V.  Mills,  91  111.,  39.     1878. 

138.  Getting  on   the  cars.    Defendant's 
street  car  stopped  on  a  signal  from  plaintiff, 
who  was  approaching  across  the  other  tracks 
of   the  company,  and  while  plaintiff  was 
getting  on  the  car  it  started,  pulling  him 
along,  with  his  hand  on  the  handle,  for  eight 
or  ten  feet,  when  he  was  struck  and  injured 
by  another  car  running  in  an  opposite  direc- 
tion.    There  was  evidence  tending  to  show 
an  invitation  from  the  conductor  of  the  car 
to  plaintiff  to  get  on  on  that  side.     In  an  ac- 
tion for  injuries,  held,  that  under  the  cir- 
cunistances  it  was  not  negligence  per  se  for 
the  plaintiff  to  attempt  to  enter  the  car  be- 
tween the  tracks,  but  that  it  was  a  question 
for  the  jury  whether  plaintiff  was  guilty  of 
contributory  negligence.     Dale  v.  Brooklyn 
City,  Hunter's  Point  and  Prospect  Park  B. 
B.  Co.,  3  Thompson  &  Cook  (N.  Y.  Supreme 
Ct.),  686;  1  Hun  (N.  Y.),  146,  1874;  affirmed, 
60  N.  Y.,  638,  1875. 

139.  —  If  the  car  is  at  rest  or  on  the 
pomt  of  rest,  although  some  motion  remains, 
the  getting  on  by  the  front  instead  of  the 
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rear  platform  is  not,  as  a  matter  of  law,  con- 
tributory negligence.  Maker  v.  Central 
Park,  etc.,  R.  JR.  Co.,  39  Superior  Ct.,  155, 
1875;  67  N.  Y.,  53,  1876. 

140.  —  The  evidence  held  suflBcient  ^o  jus- 
tify a  verdict  against  a  street  railway  com- 
pany for  an  injury  to  a  child  in  getting  on 
the  cars.  Mowrey  v.  Central  City  B'y  Co., 
66  Barbour  {N.  Y.),  43.     1867. 

141.  —  Where  the  plaintiff,  in  attempting 
to  get  on  an  open  car  while  it  was  slowly 
moving,  the  driver  holding  on  to  the  brake 
for  that  purpose,  but  before  be  got  his  foot 
placed  safely  on  the  car  step  the  driver  let 
go  the  brake  and  the  horses  started  with  a 
sudden  jerk  of  the  car,  throwing  the  plaint- 
iff's foot  from  the  step  down  upon  the  track, 
where  it  was  mutilated  by  the  car  wheel, 
held,  that  the  railroad  company  was  liable. 
Eppendorf  v.  Brooklyn  City  and  Newtown 
R.  R.  Co.,  51  Howard's  Practice  (N.  Y.),  475, 
.1876;  affirmed,  69  N.  Y.,  195,  1S77. 

142.  —  PlaintiiJ  hailed  a  car  going  up 
when  it  was  about  seventy-five  feet  below 
the  upper  street  crossing ;  at  this  time  a  car, 
then  about  one  hundred  feet  off  (which  he 
saw),  was  rapidly  approaching  on  the  down- 
track  ;  he  crossed  the  down-track,  and  when 
he  reached  the  space  intervening  between 
the  two  tracks  (which  was  barely,  if  at  all, 
sufficient  to  allow  of  -standing  there  in  any 
safety),  he  stood  there  waiting  for  the  up- 
car  to  stop,  which  it  did  about  seventy-five 
feet  above  the  upper  crossing;  its  platform 
was  crowded,  which  he  knew ;  while  in  the 
act  of  getting  on  its  platform  the  horses  of 
the  down-car,  having  been  pulled  by  the 
driver  into  this  space,  knocked  him  down. 
Held,  as  a  matter  of  law,  contributoi-y  negli- 
gence. Halpin  v.  Third  Avenue  R.  R.  Co., 
40  N.  Y.  Superior  Ct.,  175.     1875. 

143.  Homicide  by  drunken  passenger. 
P.  complained  to  the  conductor  of  annoy- 
ance to  ladies  by  a  drunken  passenger.  The 
conductor  directed  the  man  to  keep  quiet. 
As  P.  left  the  car  the  drunken  man  attacked 
liim  with  a  car-hook  and  killed  him.  Held, 
that  although  high  vigilance  in  maintaining 
order  is  required  of  a  carrier,  there  was  no 
evidence  of  want  of  care  in  this  case.  Put- 
nam V.  Broadway  and  Seventh  Avenue  R.  R. 
Co.,  55  N.  Y.,  108,  1873;  reversing  36  N.  Y. 
Superior  Ct.,  195,  1873. 


144.  Injury  to  person  waiting  for  a 
car.  Where  the  negligence  with  which  the 
evidence  tended  to  charge  plaintiff  was  to 
be  found  mainly  in  his  conduct  before  he 
saw  the  danger,  i.  e. ,  in  his  standing  in  the 
street  waiting  for  a  car,  without  looking  or 
listening  or  taking  any  precaution  to  ascer- 
tain whether  danger  was  approaching  or  not, 
until  it  was  too  near  for  him  to  escape,  an 
instruction  upon  the  question  of  plaintiff's 
negligence  which  limited  the  jury  to  the 
consideration  of  plaintiff's  conduct  after  he 
saw  his  danger  was  erroneous.  The  atten- 
tion of  the  jury  should  have  been  directed 
to  his  entire  conduct  on  the  occasion,  as 
well  before  as  after  he  discovered  the  car 
approaching.  Chicago  West  Division  R'y 
Co.  V.  Haviland,  12  Bradwell  (lU.),  561.    1883. 

145.  Intoxication  of  passenger.  The 
fact  that  a  passenger  injured  by  the  negli- 
gence of  the  di-iver  of  a  street  car  was  in- 
toxicated at  the  time  of  the  accident  will 
not  prevent  his  maintaining  an  action  for 
damages  unless  his  intoxication  contributed 
to  the  injury.  Maguire  v.  Middlesex  R.  B. 
Co.,  115  Mass.,  339.     1874. 

14G.  Leased  lines.  The  charter  of  a  horse 
railway  company  provided  that  the  company 
should  be  liable  for  any  injury  any  person 
might  sustain  by  reason  of  the  carelessness 
or  misconduct  of  its  agents  or  employes.  A 
subsequent  statute  authorized  it  to  lease  its 
line  and  franchise,  and  to  contract  with  any 
"responsible"  person  for  tlie  management 
of  its  road,  but  provided  that  such  lease  or 
contract  should  not  release  or  exempt  the 
company  from  any  duty  or  liability  to  which 
it  would  otherwise  be  subject.  The  company 
leased  its  road,  the  lessee  providing  horses, 
oars  and  servants.  By  the  negligence  of  an 
employe  of  the  lessee  a  passenger  was  in- 
jured. Held,  that  an  action  for  such  injury 
could  be  maintained  against  the  corporation. 
Quested  v.  Newburyport  Horse  B.  R.  Co.,  137 
Mass.,  204.     1879. 

147.  Newsboy.  A  newsboy  who  enters  a 
car  to  sell  papers,  paying  no  fare,  is  not  a 
passenger,  and  tlie  street  railway  company 
does  not  owe  him  the  duties  to  which  a 
passenger  is  entitled.  Held,  that,  where  a 
newsboy  was  injured  by  reason  of  the  ab- 
sence of  a  step  in  the  front  platform,  the 
company    was    not    liable.      Blackmpre    v. 
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Toronto  Street  Ry  Co.,  38  Upper  Canada 
(Queen's  Bench),  172.     1876. 

148.  Ordinance  of  city.  In  the  absence 
of  contributory  negligence,  a  carrier  of  pas- 
sengers is  liable  for  personal  injuries  result- 
ing directly  from  its  violation  of  a  city 
ordinance  passed  for  the  safety  of  passen- 
gers. Fortune  v.  Mo.  B.  B.  Co.,  10  Mo. 
App.,  332.  1881.  See,  also.  Drain  v.  St. 
Louis,  Iron  Mountain  and  Southern  B'y  Co., 
10  ib.,  531.     1881. 

149.  Platform  of  ear.  Riding  on  the 
front  platform  of  a  street  car,  when  there  is 
room  inside,  is  not  of  itself  conclusive  evi- 
dence that  a  passenger  injured  by  the  negli- 
gence of  the  driver  of  the  car  was  not  in  the 
exercise  of  due  care.  Mayuire  v.  Middlesex 
B.  B.  Co.,  115  Mass.,  239, 187i;  Augusta  and 
Summerville  B.  B.  Co.  v.  Benz.  55  Ga.,  126, 
1875.  See,  also,  Nolan  v.  Brooklyn  City  and 
Newtown  B.  B.  Co.,  87  N.  Y.,  63,  1881;  3 
Amer.  &  Eng.  R.  R.  Cases,  463 ;  Oermantown 
Passenger  B'y  Co.  v.  Walling,  97  Pa.  St.,  55, 
1881 ;  2  Amer.  &  Eng.  R.  R.  Cases,  20. 

159.  —  It  is  not  negligence  in  a  passenger 
on  a  railway  car  to  occupy  a  dangerous 
place  on  the  car,  if  it  is  the  only  one  that  he 
can  find,  and  his  so  doing  is  assented  to  by 
the  company's  agent.  Walling  v.  Bailway 
Co.,  12  Philadelphia,  30&.  1878.  See,  also, 
Oinna  v.  Second  Avenue  B.  B.  Co. ,  8  Hun 
(N.  Y.),  494,  1876;  aflirmed.  Same  v.  Same, 
67  N.  Y.,  596,  1876.  But  see  Downey  v. 
Hendrie,  8  Amer.  &  Eng.  R.  R.  Cases 
(Mich.),  386.     1831. 

151.  —  Where  there  is  abundant  E»;anding 
room  inside  of  a  street  car,  in  which  there 
are  pendent  straps  which  a  passenger  may 
hold  while  standing,  he  is  guilty  of  contrib- 
utoKy  negligence  who  rides  upon  the  plat- 
form; and  if  an  injury  result  to  him,  which 
would  not  have  occurred  had  he  been  in  the 
inside  of  the  car,  he  cannot  maintain  an 
action  for  such  injury.  Andrews  v.  Capitol, 
North  O  Street  and  South  Washington  B.  B. 
Co.,  2  Mackpy  (Dist.  Col.),  137,  1882;  Wills 
V.  Lynn  and  Boston  B.  B.  Co.,  129  Mass., 
851,  1880;  2  Amer.  &  Eng.  R.  R.  Cases, 
27. 

152.  —  The  fact  that  the  front  platform  is 
not  inclosed  is  a  fact  with  others  to  be  con- 
sidered whether  there  is  negligence  in  leav- 
ing the  front   door  open  when  the  car  is 


filled  with  passengers.  Philadelphia  City 
Passenger  B'y  Co.  v.  Hassard,  75  Pa.  St., 
367.     1874. 

153.  —  In  an  action  against  a  street  pas- 
senger   railway     company,    the    evidence 
showed  that  the  plaintiff,  while  riding  in  a 
car  of  the  defendant,  got  up  and  gave  his 
seat  to  a  lady.     The  car  being  crowded  he 
was  obliged  to  pass  out  on  to  the  front  plat- 
form.    While  standing  there  the  car  ran  off 
the  track,  and  at  the  request  of  thfl  driver, 
the  plaintiff,  with  others  on  the  pUtform, 
got  off  and  assisted  in  getting  the  car  again 
on  the  track.    When  this  was  done,  the  pas- 
sengers got  on  the  front  platform  again  by 
stepping  over  an  inclosure  three  feet  high 
surrounding  the  same ;  and  vi  hlle  the  plaint- 
iff was  in  the  act  of  getting  on  the  platform 
in  the  same  manner,  the  driver,  without  a 
signal  or  warning,  started  the  horses.     By 
the  sudden  jerk  in  starting,  the  plaintiff  was 
thrown  down  on  the  side  of  the  car  and  was 
dragged  some  distance  and  his  foot  crushed 
by  the  wheel.    The  accident  occurred  in  the 
day-time,  and  there  was    proof  tending  to 
show   that  the  driver  might  have  seen  the 
plaintiff  in  the   act    of  boarding    the    car. 
Proof  was  also  offered  to  show  there  was  a 
notice  on  the  inside  of  the  car,   requiring 
passengers  to  enter  and  leave  the  car  by  the 
rear  platform.     Held,  that,  conceding  there 
was  negligence  on  the  part  of  the  plaintiff  in 
attempting  to  enter  the  car  by  the  front  plat- 
form, the  question  was  whether  the  driver 
of  the  defendant's  car,  by  the  exercise  of 
proper  care  and  prudence,  might  have  seen 
the  position  of   the  plaintiff,  and  thereby 
have  avoided  the  injury.    People's  B'y  Co.  of 
Baltimore  V.  Green,  56  Md.,  84,  1880;  6  Amer. 
&  Eng.  R.  R.  Cases,  168. 

154.  —  Whether  the  plaintiff  was  exer- 
cising ordinary  care  in  standing  upon  the 
platform  of  the  car,  should  be  considered 
with  reference  to  the  question  whether  there 
was  a  vacant  seat  iu  the  car  which  he  might 
have  occupied,  and  whether  standing  on  the 
platform  was  more  dangerous  than  occupy- 
ing a  seat  in  the  car.  The  fact  that  the 
conductor  knew  he  was  occupying  thre  more 
hazardous  position,  or  that  it  was  customary 
for  others  to  do  the  same  thing,  will  not 
relieve  the  plaintiff  from  the  charge  of  con- 
tributory negligence.    Chicago  West  Divis- 
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ion  Ry  Co.  v.  Klauber,   9  Brad  well  (111.), 
613.     18S1. 

155.  —  It  is  not  contributory  negligence 
per  se  for  a  passenger  to  ride  on  the  steps  of 
the  front  platform  of  a  crowded  street  car 
with  the  consent  of  the  conductor  or  driver. 
In  such  case  the  measui-o  of  duty  on  the 
part  of  the  passenger  is  ordinary  and  reason- 
able care,  and  what  that  is,  in  any  given 
case,  and  whether  the  passenger  complied 
with  it,  is  a  question  for  the  jury.  German- 
town  Passenger  R'y  Co.  v.  Walling,  97  Pa. 
SL,  55,  1881 ;  2  Amer.  &  Eng.  R.  R.  Cases,  30. 

156.  —  Plaintiff,  who  was  riding  upon  the 
rear  platform  of  a  crowded  car,  was  struck 
by  the  pole  of  the  car  following  and  seri- 
ously hurt.  Held,  that  in  riding  in  this 
place  he  was  not  guilty  of  contributory 
negligence ;  that  although  the  accident  would 
not  have  happened  had  he  not  been  in  that 
position,  yet  the  position  was  but  a  condi- 
tion and  not  the  cause  of  the  injury,  and 
that  the  court  properly  withheld  from  the 
jury  the  question  of  contributory  negli- 
gence. Thirteenth  and  Fifteenth  Street  Pas- 
senger R'y  Co.  V.  Boudrou,  92  Pa.  St.,  475, 
1880;  3  Amer.  &  Eng.  R.  R.  Cases,  30. 

157.  —  Where  a  passenger  falls  off  a 
street  car,  when  in  full  motion,  in  front  of 
the  wheels,  and  the  servants  in  charge  of 
the  same  know  that  he  is  off  the  car  and 
holding  on  to  the  iron  rail  to  save  himself 
from  being  run  over,  it  is  culpable  negli- 
gence if  they  do  not  stop  the  car  and  thereby 
save  him  from  injury.  Chicago  West  Di- 
vision R'y  Co.  V.  Hughes,  69  111.,  170.     1873. 

158.  Sick  passenger.  The  rule  to  be  ap- 
plied to  steam  cars  in  regard  to  accommoda- 
tions to  sick  or  decrepit  persons  is  not  a 
proper  rule  to  be  applied  to  horse  railways. 
What  might  be  permitted  on  the  former, 
where  the  journeys  are  long  and  continuous, 
could  not  be  practiced  on  the  latter  without 
great  inconvenience  to  the  company  and 
the  passengers.  If  the  passenger  is  known 
by  the  conductor  to  be  sick  (and  good  faith 
requires  that  he  be  informed  by  the  passen- 
ger of  that  fact  in  order  that  proper  and 
reasonable  allowance  may  be  made  for  what 
may  seem  unusual  or  obnoxious  in  his  con- 
duct), and  he  is  shown  good  treatment,  the 
company  will  not  be  required  to  provide, 
without  a  special  contract,  any  extra  means 


for  his  accommodation.  Lemont  v.  Wash- 
ington and  Georgetown  R.  B.  Co.,  1  Mackey 
(Dist.  of  Columbia),  180,  1881 ;  1  Amer.  & 
Eng.  R.  R.  Cases,  363. 

159.  Starting  the  car.  A  carrier  of  pas- 
sengers by  street  cars  must  either  wait  a 
reasonable  time  for  the  passenger  to  be 
seated,  or  must  start  the  car  with  a  gradual 
motion.  Where  the  car  is  started  with  an 
unusual  jerk,  which  throws  the  passenger 
against  the  car  window  and  lacerates  his 
hand  before  he  has  time  to  be  seated,  and  it 
appears  that,  by  a  proper  use  of  the  reins 
and  brake,  the  car  could  be  started  without 
any  jerk,  this  makes  a  prima  facie  case  of 
negligence  against  the  carrier.  Dougherty 
V.  Mo.  Pacific  R.  R.  Co.,  9  Mo.  App.,  478. 
1881. 

VII.  Expulsion  of  passengers. 

160.  Car  in  motion.  Whether  it  is  proper 
care  to  attempt  to  remove  a  person  from  a 
street  car,  while  the  same  is  in  motion,  is  a 
question  of  fact  for  the  jury,  and  not  of  law 
for  the  court.  Healey  v.  City  Passenger  R. 
R.  Co.,  28  Ohio  St.,  23,  1875;  14  Amer.  R'y 
Rep.,  63.  This  rule  also  .applies  to  the  expul- 
sion of  an  intoxicated  passenger.  Murphy 
V.  Union  R'y  Co.,  118  Mass.,  328,  1875;  9 
Amer.  R'y  Rep.,  382. 

161.  —  Where  the  injui-y  complained  of 
results  from  neglect  of  the  driver  in  running 
of  the  car,  and  not  from  the  force  and  vio- 
lence used  in  ejecting  a  person  from  the 
car,  the  company  would  be  liable,  whether 
the  driver  had  or  had  not  authority  to  col- 
lect the  fare.     lb. 

162.  Evidence.  Incompetent  evidence  hav- 
ing been  admitted  the  court  granted  a  new 
trial  to  plaintiff  in  case  of  expulsion  of  a  pas- 
senger. Perlmutter  v.  Highland  St.  R'y  Co., 
131  Mass.,  497.     1877. 

16.3.  Intoxicated  persons,  A  conductor 
on  a  street  railway  car  may  eject  a  person  . 
who  is  intoxicated  and  has  vomited  in  t'ne 
car,  provided  no  more  force  is  used  than  is 
necessary.  Converse  v.  Washington  and 
Georgetown  R.  R.  Co.,  2  Mac  Arthur  (Dist. 
of  Columbia),  504.     1876. 

164.  —  sick  person  supposed  to  be  drunk. 
An  instruction  which  implies  that  vomiting 
in  a  street  car  from  intoxication  is  the  only 
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form  of  that  evil  which  will  auttiorize  the 
conductor  to  expel  the  offending  passenger 
is  erroneous,  as  it  takes  from  the  minds  of 
the  jury  all  other  forms  of  the  evil,  which, 
in  the  proper  management  of  the  car,  might 
justify  the  conductor  in  ejecting  the  pas- 
senger. Lemont  v.  Washington  and  Oeorge- 
tovonR.  R.  Co.,  1  Mackey  (Dist.  of  Columbia), 
180,  1881;  1  Amer.  &  Eng.  Ri  E.  Cases,  363. 

165.  —  A  sick  passenger  on  a  street  car 
must  conform  to  the  reasonable  regulations 
of  the  company;  he  has  no  prerogative  to 
misbehave  and  to  subject  the  other  pas- 
sengers to  annoyance  by  bis  offensive  con- 
duct, and  it  will  be  no  protection  against  his 
expulsion  from  the  car,  that  his  misconduct 
is  not  wilful  or  voluntary.  The  absence  of 
an  evil  intention  is  a  good  defense  to  an  in- 
dictment, but  it  cannot  exonerate  a  person 
who  is  honestly  supposed  to  be  drunk,  and 
who  repeatedly  disobeys  the  request  of  the 
conductor  to  behave  himself.    lb. 

166.  Tickets.  A  ticket  provided  for  a 
"continuous  ride  from  65th  street  to  Har- 
lem." Under  the  rule  of  the  company  this 
ticket  should  have  been  used  immediately, 
but  the  plaintiff  did  not  use  it  for  several 
hours,  when  he  offered  it  and  it  was  refused. 
He  declined  to  pay  fare,  and'  was  expelled 
from  the  car.  Held,  in  the  absence  of  any 
notice  of  the  rule  to  the  plaintiff,  his  expul- 
sion was  wrongful.  That  the  ticket  by  its 
terms  was  good  for  a  continuous  ride  from 
65th  street  without  reference  to  the  particu- 
lar car  upon  which' the  ride  was  to  be  taken. 
McMahon  v.  Third  Avenue  R.  R.  Co.,  47  N. 
Y.  Superior  Ct.,  283.     1881. 

VIII.  MiscELLANEorre. 

167.  Assault  upon  person  crossing  tlie 
platform  of  the  car.  Where  a  street  car  is 
stopped  so  as  to  obstruct  the  passage  of  a 
traveler  on  foot  desiring  to  cross  the  street, 
it  is  not  a  trespass  on  his  part  to  step  upon 
and  pass  over  the  platform  of  the  car  in 
order  to  avoid  the  obstruction;  he  has  the 
right  so  to  do.  And  an  assault  committed 
upon  such  person  by  an  employe  of  the  street 
car  company  at  such  time  will  be  actionable 
as  against  the  corporation.  Shea  v.  Sixth 
Avenue  R.  R.  Co.,  62  N.  Y.,  180,  1875;  13 
Amer.  R'y  Rep.,  154. 


168.  Constitutional  law.  The  constitu- 
ticHAal  provision  prohibiting  the  legislatui-e 
from  authorizing^the  construction  of  a  street 
railway  did  not  affect  the  provision  of  the 
Railroad  Act  of  1839  (§  1,  ch.  318,  Laws  of 
1839)  authorizing  railroad  corporations  to 
contract  with  other  like  corporations- "  for 
the  use  of  their  respective  roads ; "  and  that  a 
contract  between  a  railroad  company  which 
had  .acquired  the  right  and  had  constructed 
and  was  operating  a  road  over  Atlantic 
avenue  in  the  city  of  Brooklyn,  and  the  de- 
fendant, by  which  the  latter  was  authorized 
to  run  its  ti'ains  over  the  road  of  the  former 
on  said  street,  was  not  forbidden  by  said  con- 
stitutional provision.  People  v.  Brooklyn, 
Flatbush  and  Coney  Island  R'y  Co.,  89  N.  Y., 
75,  1883;  9  Amer.  &  Eng.  R.  R.  Cases,  454. 

169.  Contract  for  exclusive  privileges. 
The  city  of  New  Orleans  has  no  power,  under 
its  cliarter  and  the  laws  of  Louisiana,  to  grant 
a  street  railroad  company  the  sole  and  ex- 
clusive right  in  the  use  of  the  public  streets 
of  the  city  for  a  street  railroad.  When  the 
city  of  New  Orleans  has  made  a  contract, 
granting  to  a  street  railroad  company  certain 
franchises  to  run  and  maintain  a  railroad, 
and  binds  herself  not  to  grant  franchises 
over  the  same  streets  to  any  other  company 
or  person  during  the  period  of  said  contract, 
she  is  not  thereby  estopped  from  granting  to 
others  the  privilege  of  running  lines  across 
any  of  the  streets  mentioned  in  the  contract, 
nor  for  such  short  distances  along  such 
streets  necessary  to  make  connections  and 
turn-outs  for  other  lines  running  mainly 
along  other  streets  and  between  entirely,  dif- 
ferent termini.  New  Orleans  City  R.  R.  Co. 
V.  Crescent  City  R.  R.  Co.,  12  Federal  Re- 
porter, 808.     1881. 

170.  Contract  with  conductor;  penalty; 
liquidated  damages.  A  provision  in  a  writ- 
ten contract  of  hiring  between  a  railway 
company  and  a  conductor  on  its  cars  pro- 
vided that,  if  the  latter  received  any  fare 
from  any  passenger  (a  fare  being  five  cents), 
he  should  be  liable  to  a  fine  of  |15,  which 
might  be  deducted  from  his  wages;  held, 
that  the  $15  were  intended  to  be  liquidated 
damages  and  not  a  penalty,  and  that  the 
agreement  for  payment  of  it  could  tje  en- 
forced. Held,  also,  that 'the  company  did 
not  waive  the  right  to  insist  upon  the  pay- 
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ment  of  such  amount  as  damages  out  of  the 
wages  by  retaining  in  its  employment  such 
conductor  after  discovery  of  a  breach  by 
him,  rendering  the  damages  payable.  Bird- 
sail  V.  Twenty'third  Street  R'y  Co.,  8  Daly 
(N.  Y.),  419.     1879. 

171.  Defect  in  highway;  husband  and 
■wife.  Under  the  St.  of  1871,  ch.  381,  §  31, 
providing  that  street  railway  companies 
"shall  be  liable  for  any  loss  or  injury  that 
any  jierson  may  sustain  by  reason  of  any 
carelessness,  neglect  or  misconduct  of  its 
agents  and  servants  in  the  construction, 
management  and  use  of  its  tracks,"  a  hus- 
band may  maintain  an  action  against  such  a 
company  for  loss  of  services  and  society  of 
and  expenses  of  curing  his  wife,  who  is 
injured  by  a  defective  construction  of  its 
tracks,  even  though  the  tracks  are  con- 
structed to  the  satisfaction  of  the  superin- 
tendent of  streets.  Osgood  v.  Lynn  and 
Boston  B.  B.  Co.,  130  Mass.,  493,  1881;  3 
Amer.  &  Eng.  R.  R.  Cases,  395. 

172.  Individual  managers.  Individuals, 
like  corporations,  may  manage  street  rail- 
ways, ferries,  turnpikes  or  bridges,  the  fran- 
chises of  which  may  nevertheless  be  per- 
petuated. McKee  v.  Qrand  Bapids,  etc.,  Ry 
Co.,  41  Mich.,  374.     1879. 

173.  Injunction.  It  is  settled  in  Pennsyl- 
vania that  a  private  citizen  may  prevent  the 
construction  of  a  street  railway,  provided 
he  can  show,  first,  special  damage  to  himself, 
and  secondly,  that  the  railway  company  has 
no  authority  to  construct  the  proposed  road 
in  question.  Shipley  v.  Continental  B.  B. 
Co.,  13  Philadelphia,  138.     1879. 

174.  —  An  injunction  against  a  railway 
company  to  prevent  it  from  using  a  public 
sti'eet  cannot  be  sued  out  in  the  name  of 
the  state  by  a  county  attorney.  Such  suit 
should  be  brought  or  sanctioned  by  the  at- 
torney-general. State  ex  rel.  v.  Paris  Ry 
Co.,  55  Tex.,  76.     1881. 

175.  —Where  the  court  has  the  opinion 
of  the  proper  city  officers  that  heavy 
weights  (boilers)  can  be  drawn  over  a  street 
without  danger,  and  the  route  is  one  which 
will  not  interfere  with  the  public,  an  in- 
junction asked  by  a  street  railway  company 
will  not  be  continued  to  restrain  their  use. 
Second  and  Third  Street  B.  B.  Co.  v.  Morris, 
8  Philadelphia,  304.     1871. 


176.  Injury  to  employes;  vicious  horse. 

A.,  who  was  a  hostler  for  a  street  car  com- 
pany, received  an  injury  from  the  kick  of  a 
vicious  mare,  while  engaged  in  grooming 
her,  as  was  his  duty.  The  fact  of  the  mare's 
being  vicious  was  known  by  A.,  by  other 
employes  of  the  company  and  by  the  officers 
tlier^of .  A.  had  once  before  been  kicked  by 
the  same  mare,  but  had  not  asked  to  have 
her  taken  from  under  his  care.  At  the  time 
of  the  accident  A.  was  not  using  a  strap 
which  he  ordinarily  used  when  grooming  the 
mare  to  prevent  her  from  kicking.  In  an  ac- 
tion by  A.  against  the  company  to  recover 
damages  for  the  injury  done  him,  held,  that 
the  plaintiff  was  not  entitled  to  recover. 
Green  and  Coates  Street  Passenger  B'y  Co.  v. 
Bresmer,  97  Pa.  St.,  103,  1881;  4  Amen  & 
Eng.  R.  R.  Cases,  647. 

177.  Injury  to  persons  driving  ^leighs. 
Plaintiff's  sleigh  was  upset  by  striking  a 
switch  laid  by  defendant  in  a  street  to  con- 
nect its  track  with  that  of  another  road  over 
which  it  ran  its  cars.  The  evidence  tended 
to  show  that  the  switch  was  higher  above  the 
pavement  than  was  necessary ;  that  defend- 
ant had  put  salt  on  its  track,  which  had 
melted  the  snow  and  caused  the  slush  to  run 
down  and  cover  the  switch  from  sight.  Ac- 
cidents had  frequently  Happened  to  other 
passing  vehicles  from  the  same  cause.  Held, 
that  the  evidence  justified  the  submission  of 
the  question  of  defendant's  negligence  to  a 
jury.  Wooley  v.  Grand  Street  and  Newtown 
B.  B.  Co.,  83  N.  Y.,  131,  1880;  3  Amer.  & 
Eng.  R.  R.  Cases,  398. 

178.  —  The  evidence  showed  that,  as  be- 
tweep  the  defendant  and  the  other  company 
with  whose  tracks  the  switch  made  a  connec- 
tion, the  defendant  was  to  keep  the  switch 
in  good  condition.  The  court  was  asked  to 
charge  that,  if  the  switch  was  properly 
put  down,  defendant  was  not  chargeable. 
The  request  was  refused,  but  the  court 
charged  that  if  the  switch  was  skilfully  put 
down,  and  was  in  itself  no  obstruction  which 
a  person  could  not,  with  ordinary  care  and 
praderioe,  avoid,  the  proposition  would  be 
correct.  Held,  no  error ;  that  although  the 
switch  was  a  proper  one  and  well  laid  down, 
if  it  subsequently,  from  any  cause,  was 
raised  to  an  undue  height  above  the  pave- 
ment or  the  pavement  had  sunk  undujy  be- 
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low  It,  it  was  defendant's  duty  to  put  it  in 
good  condition.     lb. 

179.  Jurisdiction.  The  provision  of  the 
St.  of  1877,  ch.  234,  §  3,  that  any  person  in- 
jured by  a  defect  in  a  highway  may  bring  a 
suit  in  tort  therefor  in  the  superior  court, 
does  not  apply  to  an  action  of  tort  under  the 
St.  of  1871,  ch.  381,  §  21,  against  a  street 
railway  company  for  an  injury  caused  by  a 
defective  construction  of  its  tracks ;  and  the 
supreme  court  has  jurisdiction  of  such  an 
action  brought  before  the  St.  of  1880,  ch.  38. 
Brookhouse  v.  Union  R'y  Co.,  132  Mass.,  178. 
1880. 

180.  Lease ;  ulti'a  vires.  The  lessee  of  a 
street  railway  cannot  recover  of  the  lessor 
for  the  expenses  of  i-enewing  the  road,  ex- 
cept in  an  action  upon  the  contract  of  lease, 
and  if  this  contract  is  ultra  vires,  no  action 
can  be  maintained  in  any  form.  Middlesex 
R.  R.  Co.  V.  Boston  and'  Chelsea  R.  R.  Co., 
115  Mass.,  347,  1874;  7  Amer.  R'y  Rep., 
469. 

181.  Lieonse.  If  a  person  cariying  on  a 
business  for  which  a  license  is  required 
neglects  or  refuses  to  take  out  a  license,  he 
may  be  subject  to  criminal  prosecution,  or 
may  be  held  to  agree  to  pay  a  specific  pen- 
alty instead  of  the  amount  of  the  license. 
But  he  certainly  owes  nothing  for  a  license 
until  he  has  taken  one  out.  An  action  to  re- 
cover an  amount  alleged  to  be  due  as  a 
license  cannot  be  maintained.  Santa  Cruz 
V.  Santa  Cruz  R.  R.  Co.,  56  Cal.,  143.     1880. 

182.  —  The  city  of  Covington  was  author- 
ized and  had  the  right  to  exact  a  bonus  from 
the  Covington  Street  R'y  Co.  of  $350  per 
annum  for  the  privilege  of  using  its  streets 
for  railway  purposes,  and  the  obligation  of 
the  company  to  pay  such  bonus  may  be  en- 
forced. Covington  Street  By  Co.  v.  City  of 
Covington,  9  Bush  (Ky.),  127.     1872. 

183.  —  The  New  York  license  law  con- 
strued. Mayor  v.  Broadway  and  Seventh 
Avenue  R.  R.  Co.,  17  Hun  (N.  Y.),  242,  1879; 
Mayor  of  New  York  v.  Forty-second  and 
Grand  Street  R.  R.  Co.,  52  Howard's  Prac- 
tice (N.  Y.),  106,  1876. 

184.  Location.  Under  the  St.  of  186 1,  ch. 
229,  §  15,  the  selectmen  of  a  town  may  re- 
voke the  location  in  the  town  of  a  street 
railway  which  is  chartered  to  extend  beyond 
the   limits    of    the    town.      Medford   and 


Charlestovm  R.   R.   Co.   v.   Inhabitants  Of 
Somenille,  111  Mass.,  233.    1872. 

185.  —  The  plaintiff  and  defendant,  street 
railway  coi-porations,  made  a  contract 
whereby  the  plaintiff  leased  its  railway  to  the 
defendant,  and  the  defendant  covenanted  to 
assume  all  the  liabilities  imposed  on  the 
plaintiff  by  its  charter.  A  town  through 
which  the  line  was  located  directed  the 
track  to  be  altered,  but  the  defendant  re- 
fused on  the  ground  that  the  work  ought  to 
be  done  and  paid  for  by  the  plaintiff,  and 
thereupon  the  town  revoked  part  of  the  lo- 
cation, and  threatened  to  revoke  the  rest. 
Held,  that  the  plaintiff  could  not  maintain  a 
bill  in  equity  against  the  defendant  to  com- 
pel it  to  alter  the  track,  inasmuch  as  the 
plaintiff  might  alter  the  track  itself  and  sue 
at  law.     lb. 

186.  Negligence.  The  act  of  March  10, 
1854,  for  the  redress  of  injuries  arising  from 
the  neglect  or  misconduct  of  railway  com- 
panies and  others,  is  applicable  to  the  pro- 
prietors of  any  kind  of  railway,  whether 
impelled  by  horse  or  steam  power,  or  whether  , 
constructed  with  iron  or  any  other  kind  of 
rails.  Johnson  v.  Louisville  City  R'y  Co.,  10 
Bush  (Ky.),  231.     1874. 

187.  —  contributory  negligence.  The 
general  rule  as  to  contributory  negligence 
held  to  apply  to  street  railways.  Omaha 
Horse  R'y  Co.  v.  Doolittle,  7  Neb,,  481,  1878; 
Government  St.  R.  R.  Co.  v.  Hanlon,  53  Ala., 
70,  1875.  But  see  Tanner  v.  Louisville  and 
Nashville  R.  R.  Co.,  60  Ala.,  631.     1877. 

1 88.  Bates ;  omnibuses.  A  tramway  com- 
pany scheduled  to  their  act  of  parliament 
distinct  agreements  with  municipal  author- 
ities not  to  charge  tramway  passengers  above 
a  fixed  fare ;  but  they  afterwards  obtained 
legislative  authority  to  substitute  omnibuses 
on  certain  routes  in  lieu  of  the  tramways, 
and  to  charge  a  higher  fare  on  these  routes. 
Held,  that  the  company  had  no  power  to  in- 
crease the  fare  of  passengers  using  the  tram- 
ways only.  Edinburgh  Tramway  Co.  v. 
Torbain,  Law  Reports,  3  Appeal  Cases,  58; 
24  Eng.  (Moak),  24.     1877. 

189.  Sale  on  execution.  A  street  railway 
company  is  a  "  corporation  authorized  to  re- 
ceive toll  "  within  the  meaning  of  Comp.  L., 
§  8436,  providing  for  the  sale  on  execution 
of  the  property  and  franchises  of  such  a  cor- 
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■i)6fatioii.  McKee  v.  Grand  Rapids,  ete.,  R'y 
■Co.,  41  Mich.,  274.     1879. 

190.  Snow- plow j  frightened  teams. 
■Where  a  team  was  frightened  by  a  railway 
4now-plow,  and  owing  to  the  inattention  of 
its  driver  ran  away,  held,  that  the  contribu- 
tory negligence  of  the  driver  was  such  that 
lie  could  not  complain  of  an  allowance  of 
■only  nominal  damages  in  his  favor.  Gray  v. 
JSecond  Avenue  iJ.  iJ.  Co. ,  65  N.  Y. ,  561 .  1875. 
'  191.  Stables.  The  allegation  in  a  bill  in 
■chancery  that  land  is  held  subject  to  certain 
restrictions  against  building,  and  that  ad- 
joining land  is  believed  to  be  held  under  like 
xestrictions,  without  showing  such  a  relation 
between  the  owners  of  the  two  parcels  as 
trould  enable  the  one  to  enforce  such  re- 
striction against  the  other,  discloses  no 
ground  for  relief.  So  held  in  an  action  to 
enjoin  the  erection  of  stables  for  a  street 
railway.  Seaburyv.  Metropolitan  B.  R.  Co., 
115  Mass.,  53.     1874. 

192.  Tickets ;  transfer  checks.  The  pro- 
■Wsionof  the  St.  of  1871,  ch.  381,  §  36,  that 
a  passenger  upon  a  street  car  in  Boston  shall, 
upon  paying  a  sum  in  addition  to  the  regular 
fare,  receive  a  check  entitling  him  to  a  pas- 
sage on  the  same  day  only,  in  any  car  run  in 
the  city  between  any  two  points  therein, 
without  paying  more  than  a  sum  named 
''for  both  of  the  passages  aforesaid,"  does 

.not  entitle  a  passenger,  who  has  received 
«nch  a  check  and  who  has  once  changed  cars 
-and  surrendered  the  check  in  the  second  car 
at  the  request  of  the  conductor,  to  a  passage 
in  a  third  car  proceeding  farther  upon  the 
same  line,  although  he  is  told  by  the  con- 
ductor of  the  second  car  that  he  may  ride 
on  the  third  car  without  payment  of  addi- 
tional fare.  Wakefield  v.  South  Boston  R. 
R.  Co.,  117  Mass.,  544,  J875;  6  Amer.  E'y 
Hep.,  238. 

193.  Time  of  completion.  Where  a  rail- 
way company  was  authorized  by  its  charter 
to  construct  and  maintain  a  railway  in  a 
certain  part  of  the  city  of  Chicago,  over  and 
along  such  streets,  etc.,  as  the  common 
council  had  or  might  authorize,  in  such 
manner  and  upon  such  terms  and  conditioDS 
as  the  common  council  had  or  might  con- 
tract with  the  company,  and,  by  ordinance 
of  the  city,  license  was  given  to  lay  a  single 
track  along  a  certain  street  to  the  city  limits 
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within  fifteen  months,  and  the  same  was 
constructed  half  the  way  within  the  time  re- 
quired, held,  that  the  common  council  had 
the  right  and  power  to  waive  the  condition 
as  to  the  time  for  completing  the  same,  it 
being  a  provision  in  favor  of  the  city  to 
secure  the  public  interests.  Chicago  City 
R'y  Co.  V.  The  People,  73  111.,  541.     1874. 

194.  —  contract  to  build.  If  property 
holders  along  the  line  of  a  street  contract 
with  a  street  railroad  company  to  pay  it  cer- 
tain sums  of  money,  if,  within  a  certain 
time,  it  constructs  a  railroad  along  the 
street,  the  fact  that  the  road  is  not  built 
within  the  time  is  not  an  excuse  for  the  non- 
payment of  the  money  if  the  road  is  actually 
built;  but  the  subscribers  may  recoup  the 
damage  they  sustain  by  the  failure  to  com- 
plete in  time.  Front  Street,  Mission  and 
Ocean  R  R.  Co.  v.  Butler,  50  CaL,  574,  1875; 
12  Amer.  R'y  Rep.,  183. 

195.  Use  of  track  by  teams,  etc.  A  horse 
railway  company,  chartered  by  the  legisla- 
ture, may,  while  legally  operating  its  road, 
enjoin  a  rival  coach  company,  organized 
under  the  general  corporation  act,  and  li- 
censed by  the  city  where  the  tracks  are  laid, 
from  regularly  using  its  tracks  with  coaches 
adapted  thereto,  in  competition  with  it  in  its 
business  in  transporting  passengers  and 
goods  for  hire,  and  from  obstructing  it  in 
the  use  of  such  tracks  by  impeding  the  pas- 
sage of  its  cars,  by  stopping  thereon  to  take 
up  and  let  down  passengers.  Camden  Horse 
R.  R.  Co.  V.  Citizens''  Coach  Co.,  31  N.  J.  Eq., 
525.     1879. 

196.  ^-  The  public  right  to  use  a  horse- 
railroad  track  in  the  streets  of  a  city  for 
vehicles,  incidentally  in  traveling  through 
the  streets,  does  not  authorize  a  transporta- 
tion company  to  use  it  in  competition  with 
the  railroad  company.  Camden  Horse  R.  R. 
Co.  V.  Citizens'  Coaeh  Co.,  28  N.  J.  Eq.,  145. 
1877.  See,  also,  Cottam  v.  Guest,  1  Amer.  & 
Eng.  E.  R.  Cases  (Eng.,  Q.  B.  D.),  574.    1880. 


STREETS. 

See  Eminent  Domain;  Highways;  Injueibs  to  Do- 
mestic Animals;  Injdnotion;  Stbbbt  Railways. 

1.  Abutting   property;    railway;   dam- 
ages.   That  plaintiff,  in  an  action  for  dam- 
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ages,  can  recover  nothing  more  than  the 
damages  to  the  property  resulting  from  the 
trespass  between  the  building  of  the  railway 
and  the  commencement  of  the  action  ;  such 
a  recovery  will  be  no  bar  to  a  future  re- 
covery by  plaintiff  or  his  grantee  for  subse- 
quent damages  to  the  property  by  the  con- 
tinued maintenance  of  the  road.  Evidence 
of  the  permanent  depreciation  in  the  value 
of  the  land  is  inadmissible.  Carl  v.  Sheboy- 
gan and  Fond  du  Lax:  R.  R.  Co.,  46  Wis., 
635 ;  21  Amer.  R'y  Rep.,  413.     1879. 

3.  —  The  measure  of  damages  is  not  the 
mere  value  of  the  use  of  that  part  of  the 
street  occupied  by  the  railway,  but  includes 
the  difference  between  the  value  of  the  use 
of  the  whole  lot  without  the  railway  and  its 
value  with  such  track  in  the  street  in  front 
thereof,  with  any  other  special  and  tem- 
porary damage  sustained  by  plaintiff  in  the 
use  of  the  lot,  occasioned  by  such  road.    lb. 

3.  —  The  fact  that  only  a  part  of  the 
width  of  defendant's  track  was  upon  plaint- 
iff's land  will  not  affect  the  rule  of  damages. 
Blesch  V.  Chicago  and  Northwestern  R'y  Co., 
43  Wis.,  183.     1877. 

4.  —  The  damages  recoverable  could  not 
exceed  the  difference  between  what  would 
have  been  the  rental  value  of  the  premises 
(during  the  continuance  of  the  ti-espass, 
down  to  the  commencehient  of  the  action), 
in  case  there  had  been  no  railway  on  the 
street,  and  its  actual  rental  value  with  the 
track  constructed  and  operated  as  it  was. 
Blesch  V.  Chicago  and  Northwestern  R'y  Co., 
43  Wis.,  183,  1877;  Grand  Rapids  and  In- 
diana R.  R.  Co.  V.  Heisel,  47  Mich.,  898, 
1883 :  10  Amer.  &  Eng.  E.  R.  Cases,  360. 

6.  —  Where  a  railway  company  occupies 
a  street  without  proceedings  for  its  condem- 
nation, its  occupancy  is  a  continuous  wrong 
to  abutting  owners,  who  may  recover  the 
amount  of  damages  accruing  year  by  year. 
Orand  Rapids  and  Indiana  R.  R.  Co.  v. 
Heisel,  47  Mich.,  393,  1883;  10  Amer.  &  Eng. 
R.  R.  Cases,  360. 

6.  —  It  is  for  a  jury  to  determine  the  dam- 
ages to  an  adjacent  proprietor  from  the 
malicious  and  unnecessary  operation  of  a 
railway  in  the  public  street.     lb. 

7.  —  The  value  of  premises  for  dwelling 
purposes  is  a  question  of  fact,  in  a  suit  for 
injury  to  the  owner  from  the  unauthorized 


use  of  an  adjacent  highway  by  a  railway 
company.     lb. 

8.  —  An  abutting  owner  who  sues  for 
damages  resulting  from  the  operation  of  a 
railway  in  a  street  is  entitled  to  show  such 
damages  as  would  have  been  properly  open 
to  consideration  by  a  jury  of  inquest  impan- 
eled to  assess  compensation  upon  the  con- 
demnation of  the  street  for  that  purpose.  lb. 

9.  —  Where  a  railway  track  has  been  laid 
in  a  public  street  without  authority  to  use 
the  street  for  that  purpose,  any  adjacent 
proprietor  who  has  not  consented  to  such 
use  is  entitled  to  damages  for  such  injury  as 
he  may  have  suffered  in  consequence  thereof. 
lb. 

10.  —  The  fact  that  plaintiff  had  parted 
with  the  title  to  the  property  would  not  pre- 
vent his  recovery  for  damages  sustained  by 
him  while  owner.  Carl  v.  Sheboygan  and 
Fond  du  Lac  R.  R.  Co.,  46  Wis.,  625,  1879 i 
31  Amer.  R'y  Rep.,  413. 

11.  — The  complaint  alleged  that  plaintiff 
owned  in  1869,  and  continued  to  own  until 
1873,  a  city  lot  with  dwelling ;  that  in  1869 
defendant  constructed  its  road,  with  em- 
bankment, ditches,  etc.,  along  and  on  each 
side  of  the  center  of  the  street  in  front  of 
said  lot,  and  maintained  ■  the  same  to  the 
commencement  of  the  action,  and  thereby 
obstructed  access  to  the  house  and  lot  and 
diminished  their  value;  that,  by  reason  of 
the  premises,  plaintiff,  before  the  commence- 
ment of  this  action,  was  compelled  to  sell, 
and  did  sell,  the  property  for  a  sum  less  by 
$1,000  than  could  otherwise  have  been  pro- 
cured for  it,  and  that  defendant  had  refused, 
on  demand,  to  make  compensation  for  the 
injuries  so  sustained,  and  had  taken  no  steps 
under  its  charter  to  have  the  damages  as- 
certained. Judgment  was  asked  for  $1,000. 
Held,  that  the  action  must  be  treated  as  one 
for  damages  for  a  continuing  trespass,  and 
that  the  complaint  states  facts  sufficient  to 
sustain  such  action.    lb. 

12.  —  In  a  suit  by  a  lot  owner  against  a 
railroad  company  to  recover  damages  to  his 
lot  caused  by  the  use  of  a  street  fronting  the 
same  for  railroad  tracks,  and  thereby  pre- 
venting ingress  and  egress  to  and  from  the 
same,  etc.,  the  statements  of  the  officers  of 
the  road  as  to  the  intended  future  use  of  the 
street  are  not  admissible  in  behalf  of  the 
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company,  as  being  hearsay,  and  a  matter  of 
opinion.  An  actual  xlirection  as  to  its  use 
might  be  proper  evidence  in  such  case. 
Pittsburg,  Ft.  Wayne  and  Chicago  R.  B.  Co. 
V.  Reich,  101  111.,  157.    1881. 

13.  —  A  lot  owner  has  a  right  of  action  to 
recover  damages  to  his  lot  from  the  unau- 
thorized laying  of  additional  railroad  tracks 
in  the  street  fronting  his  lot,  whereby  the 
use  of  the  street  for  all  ordinary  purposes 
of  a  railway  is  destroyed,  and  access  to  the 
lot  is  cut  off,  and  for  the  creating  of  a  nui- 
sance by  allowing  stock  cars  to  stand  in  the 
street  adjoining  the  lot.     Jb. 

14.  —  alleys.  An  abutting  owner  may 
recover  damages  for  the  occupation  of  an 
alley  by  a  railway  company  for  its  track. 
Central  Branch  Union  Pacific  R.  R.  Co.  v. 
Andrews,  5  Amer.  &  Eng.  R.  R.  Cases, 
(Kans.),  370.     1883. 

15.  Action  for  possession.  An  action  for 
the  recovery  of  the  possession  of  real  estate 
may  be  maintained  against  a  railway  com- 
pany occupying  such  real  estate,  being  a 
street  in  a  city  occupied  by  virtue  of  a  grant 
from  the  city  council.  Sharpe  v.  St.  Louis 
and  Southeastern  R'y  Co.,  49  Ind.,  296.    1874. 

16.  Adverse  enjoyment.  J.,  in  1835,  de- 
posited in  the  office  of  the  town  clerk  of 
New  Haven  a  map  of  certain  streets  and 
lots,  including  a  street  called  Myrtle  street, 
and  in  1840  made  a  quitclaim  deed  of  all  the 
streets  to  T.,  in  trust  for  the  city.  In  1858 
the  city  voted  to  accept  a  deed  of  the  streets 
from  T.,  who  soon  after  gave  the  city  a 
quitclaim  of  all  his  interest  as  trustee  in 
the  same.  At  the  time  of  the  deposit  of  the 
map,  a  railway  had  been  laid  out  through 
the  tract,  one  hundred  feet  wide,  crossing 
Myrtle  street,  and  the  track  was  laid  in  1836. 
In  1840,  after  J.  had  made  the  trust  deed  to 
T.,  he  quitclaimed  to  the  railway  company 
the  one  hundred  feet  taken  by  it  through 
the  tract.  In  1852  the  company  laid  an 
additional  track,  and  in  1859  another  one, 
on  each  side  of  the  old  track,  and  the  three 
tracks  had  been  in  constant  use  until  1876. 
Down  to  that  time  Myrtle  street  had  never 
been  used  as  a  public  street,  but  its  existence 
as  a  highway  had  been  repeatedly  recognized 
by  J.  by  reference  to  it  in  deeds  of  land  in 
the  vicinity.  In  that  year  the  city  attempted 
to  open  it  as  a  public  street,  and  the  railway 


company  applied  for  an  injunction.  Held, 
that  the  company  having,  by  its  deed  from 
J.  in  1840,  acquired  a  title  in  fee,  and  the 
city,  having  so  long  acquiesced  in  its  claim 
of  title,  the  land  could  not  be  taken  for  a, 
public  highway  except  by  proceedings  under 
the  statute  for  laying  out  highways.  New 
Ym-k,  New  Haven  and  Hartford  R.  R.  Co. 
V.  New  Haven,  46  Conn.,  257.     1878. 

17.  —  The  constant  and  exclusive  use  by 
a  railway  company  of  part  of  a  street,  as 
and  for  a  right  of  way,  cannot  in  any  time 
ripen  into  an  absolute  ownership  of  such 
part.  Indianapolis,  Peru  and  Chicago  R.. 
R.  Co.  V.  Ross,  47  Ind.,  25.     1874. 

18.  Charter  of  corporation  using'  sti'cets. 
A  municipal  corporation  has  the  same  right  • 
to  question  the  corporate  existence  and  the  ' 
rights  of  a  railway  company  seeking  to  use 
its  streets  as  a  private  owner  would  have 
where  the  use  of  his  property  is  sought.  • 
Brooklyn   Steam    Transit    Co.    v.   City   of 
Brooklyn,  78  N.  Y.,  534.     1879. 

19.  Contract.  A  contract  made  with  a 
city  for  right  of  way  through  the  streets 
held  valid.  Indianola  v.  Gulf,  Western 
Texas  and  Pacific  R'y  Co.,  11  Amer.  &  Eng. 
R.  R.  Cases  (Tex.),  814.     1881.  , 

20.  Contract  by  city  to  close  a  street 
Where  a  municipal  corporation  has  ex-' 
changed  lots  with  a  railroad  company,  under 
a  contract  that  a  street  running  through  the 
land  conveyed  to  said  company  should  be 
forever  closed,  and  the  company  has  ex- 
pended large  sums  of  money  in  improving  ■ 
saidlot,  buildingdepots,  tracks,  etc.,  thereon, 
and  the  city  now  threatens  to  open  the 
street,  paying  the  usual  damages  therefor 
under  the  provisions  of  its  charter,  assert- 
ing that  the  municipal  authorities  had  no 
power  to  make  the  contract  above  referred 
to,  held,  that  a  demurrer  to  a  bill  by  the 
company,  setting  forth  the  above  recited 
facts,  praying  the  cancellation  of  the  con- 
tract of  exchange  of  lands,  or,  if  that  be 
impracticable,  that  it  have  such  relief  as  a 
court  of  equity  can  alone  give,  was  properly, 
overruled.  Mayor,  etc.,  of  Atlanta  v.  Ma- 
con and  Western  R.  R.  .Co.,  59  Ga.,  251. 
1877. 

21.  Control  by  city.  A  city  has  the  power 
to  allow  the  construction  of  a  railroad  upon 
or  over  its  streets,  and  the  public  will  be 
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bound  by  whatever  may  be  lawfully  done  in 
regard  to  the  streets  by  the  city.  Chicago 
and  Nortlvwestern  B'y  Co.  v.  The  People,  91 
ill.,  351.     1878. 

22.  Crossing  of  railways.  Proceedings 
to  Open  a  street  aci-oss  the  land  of  a  railway 
company  were  held  invalid  where  the  com- 
pany was  not  named  in  the  proceedings  and 
did  not  appear,  even  though  damages  were 
awarded  to  it  for  the  land  taken.  Detroit, 
Monroe  and  Toledo  B.  B.  Co.  v.  Detroit,  49 
Mich.,  47.     1883. 

23.  Crossings.  Without  the  statute  of 
1871,  ch.  186,  a  railway  company  would  be 
liable  to  a  city  for  the  amount  of  damages 
which  such  city  had  been  compelled  to  pay 
by  reason  of  a  defect  in  one  of  its  streets 
caused  by  the  negligence  or  unlawful  act  of 
euch  company  in  the  construction  or  main- 
tenance of  a  railway  crossing;  and  if  the 
company  had  been  properly  notified  of  the 
or%ina1  suit,  and  the  suit  was  defended  by 
the  city  in  its  behalf  and  at  its  request,  it 
■would  be  liable  for  the  costs  as  well  as  the 
damages.  There  is  sufficient  consideration 
for  a  contract  on  the  part  of  such  company 
with  the  city  for  the  defense  of  such  a  suit, 
and  for  a  promise  to  repay  the  city  such  sum 
as  it  should  be  compelled  to  pay  therein. 
City  of  Portland  v.  Atlantic  and  St.  Law- 
rence B.  B.  Co,,  66  Me.,  485.     1877. 

24.  —  A  statute  which  simply  authorizes 
a  railway  company  to  cross  a  street  at  grade 
abridges,  but  does  not  take  away,  the  power 
of  the  county  commissioners  to  prescribe 
what  alterations  may  be  made  in  the  way, 
the  time  and  manner  of  making  them,  etc. 
Brewer  v.  Boston,  Clinton  and  Fitchburg 
B.  B.  Co.,  113  Mass.,  53.    1873. 

25.  —  When  county  commissioners  have 
acted  upon  such  subject  within  their  juris- 
diction, their  record  cannot  be  attacked  col- 
laterally, but  is  conclusive  upon  all  parties 
in  an  action  at  law.    Ih. 

26.  —  Where,  long  aifter  the  construction 
of  a  railroad,  a  street  was  extended  so  as  to 
cross  the  same,  and  the  city  passed  an  ordi- 
nance requiring  the  railway  to  make  a  safe 
and  projper  crossing  by  grading  the  ap- 
proaches of  the  street  at  the  crossing,  there 
being  nothing  in  the  charter  of  the  company 
imposing  such  a  duty,  or  any  such  duty  im- 
posed by  any  general  law  in  force  at  the  time 


the  company  was  created,  held,  that  the 
company  was  not  liable  to  this  new  burden 
any  further  than  might  have  been  required 
of  an  individual,  and  that,  as  the  whole 
burden  was  sought  to  be  placed  upon  the 
company  without  regard  to  benefits,  the 
ordinance  was  in  violation  of  the  constitu- 
tion, and  could  not  create  any  liability  upon 
the  company,  and  that  the  legislature  itself 
could  not  impose  such  burden  without 
making  compensation.  Illinois  Central  B.  B. 
Co.  V.  City  of  Bloomington,  76  111.,  447.  1875. 

27.  —  Where  a  special  railway  act  pro- 
vided that  the  line  should  be  made  accord- 
ing to  the  levels  shown  on  the  deposited 
plans,  and  that  it  should  be  lawful  for  the 
company  to  carry  the  line  across  a  specified 
street  on  the  level  of  the  street,  heldi  that 
the  latter  provision  was  not  obligatory,  and 
did  not  prevent  the  company  from  carrying 
its  line  across  the  street  according  to  the 
provisions  of  the  general  act.  Warden  of 
Dover  Harbour  v.  London,  Chatham  and 
Dover  B'y  Co.,  3  De  Gex,  Fisher  &  Jones, 
539;61Eng.  Ch.,558.    1861. 

28.  —  A  bridge  of  forty  feet  and  two  inches 
in  width  held  to  be  a  sufficient  crossing  where 
the  street  was  sixty-six  feet  in  width.  The 
fact  that  the  bridge  was  narrower  than  the 
street  would  not  necessarily  constitute  it  a 
nuisance.  Beginav.  Great  Western  B'y  Co., 
13  Upper  Canada  (Queen's  Bench),  250.     1855. 

29.  —  Under  the  condemnation  of  a  right 
to  lay  streets  across  a  railroad  track  or  to  lay 
the  track  of  one  railroad  across  another, 
nothing  is  required  but  a  right  of  way.  The 
place  of  crossing  will  remain  in  common  use 
of  the  parties  for  the  exercise  of  their  several 
franchises.  A  right  affecting  so  slightly  the 
exercise  of  the  franchises  of  the  corpora- 
tion whose  track  is  crossed  may  be  deduced 
from  a  mere  grant  of  the  power  of  condem- 
nation. New  Jersey  Southern  B.  B.  Co.  v. 
Long  Branch  Commissioners,  89  N.  J.  Law, 
28,  1878;  14  Amer.  R'y  Rep.,  211. 

30.  —  By  the  act  of  1854  the  plaintiff  was 
authorized  to  build  its  bridge  across  the  Al- 
legheny river  and  connect  its  road  with  the 
Pennsylvania  Central  on  Liberty  street,  in 
Pittsburgh.  Held,  that  the  right  to  cross 
Penn  street  was  implied.  Pittsburgh,  Fort 
Wayne  and  Chicago  B.  B.  Co.  v.  Pittsburgh, 
1  Pittsburgh,  393.    1858. 
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81.  Dedication.  A  deed  in  which  it  is 
agreed  that  a  street  shall  be  kept  open  fgrever 
between  certain  lots  as  a  highway  for  the 
common  use  of  the  persons  owning  the  lots 
was  held  not  to  be  such  a  dedication  as  would 
empower  the  city  to  authorize  a  railway 
company  to  construct  its  railway  over  the 
land.  Talbott  v.  Richmond  and  Danville  R. 
R.  Co.,  31  Grattan  (Va.)  685.     1879. 

32.  —  No  particular  form  of  words  is  re- 
quired to  the  validity  of  a  dedication.  Tlie 
assent  of  the  owner,  and  the  use  of  the 
premises  for  the  purposes  intended  by  the 
appropriation,  are  sufficient,  and  estop  him 
from  revoliing  the  dedication.     Morgan  v. 

.  Railroad  Co.,  96  U.  S.,  716.     1877. 

33.  — The  making  of  deeds  by  land  own- 
prs,  recognizing  the  existence  of  a  street,  is 
conclusive  evidence  against  them  of  the 
dedication  of  the  street  to  the  public  use, 
either  by  the  grantors  themselves,  or  by 
those  under  whom  they  claim.  State  v.  City 
of  Elizabeth.  37  N.  J.  Law,  433.     1874. 

^i.  Defective  caudition;  action  against 
lot  owner.  When  a  municipal  charter  au- 
thorizes the  city  council  to  regulate  the  care 
of  the  sidewalks  for  the  public  benefit,  and 
provides  that  lot  owners  shall  be  liable  to  the 
city  for  all  damages  whicli  the  city  may  be 
compelled  to  pay  for  the  default  in  neglect- 
ing to  observe  such  regulations,  no  action 
against  a  lot  owner  can  arise,  if  at  all,  until 
after  the  city  has  been  held  liable  in  a  suit 
against  it.  Taylor  v.  Lake  Shore  and  Michi- 
gan Southern  R.  B.  Co.,  45  Mich.,  74,  1881 ; 
9  Amer.  &  Eng.  R.  R.  Cases,  137. 

85.  Depot  gronnds.  Under  a  general 
power  to  lay  out  and  open  streets  in  a  city, 
the  city  council  has  no  authority  to  lay  out 
and  open  a  street  through  the  depot  grounds 
of  a  railroad  company,  in  such  manner  as  to 
destroy  or  essentially  impair  the  value  of 
the  company's  easement  therein,  theretofore 
acquired  under  and  in  pursuance  of  an  ex- 
press legislative  grant  for  that  purpose. 
Milwaukee  and  St.  Paul  R'y  Co.-  v.  City  of 
Faribault,  33  Minn.,  167.     1876. 

36.  Eminent  domain.  Service  on  the  at- 
torney of  a  railway  company  in  proceedings 
to  open  a  street  across  its  premises  is  not 
authorized  by  statute.  Detroit,  Monroe  and 
Toledo  R.  B.  Co.  v.  Detroit,  49  Mich.,  47. 
1833. 


37.  —  When  the  land  appropriateid  by  a 
corporation  is  lawfully  acquired  pursuant  to 
its  charter,,  and  is  actually  used  and  needed 
for  a  public  purpose,  it  is  not  material  that 
It  ,was  acquired  by  purchase  instead  of  by 
regular  condemnation  proceedings.  St.  Paid 
Union  Depot  Co.  v.  City  of  St.  Paul,  30 
Minn.,  359.     1883. 

88.  —  Where  the  charter  of  a  municipa,! 
corporation  provides  for  the  assessment  of 
the  damages  to  the  owners  of  lots  taken  for 
public  use,  with  the  right  of  appeal  by  the 
dissatisfied  party  to  the  superior  court,  it  is 
constitutional.  Mayor,  etc.,  of  Atlanta  i\ 
Central  R.  R.  and  Banking  Co.,  53  Ga.,  130. 
1874. 

39.  —  The  benefits  accruing  from  opening 
a  street  may  be  set  off  against  the  damages. 
Long  Island  R.  B.  Co.  v.  Bennett,  10  Hun 
(N.  Y.),  91.     1877. 

40.  Extension  across  railways.  A  mu- 
nicipal corporation,  under  an  authority  to 
condemn  lands  for  public  streets,  has  no 
power  to  lay  streets  longitudinally  over 
grounds  acquired  by  a  railroad  company  , 
under  its  charter,  on  which  is  laid  a  track 
in  use  for  the  deposit  and  unloading  ot 
freight  cars.  New  Jersey  Southern  R.  R. 
Co.  V.  Long  Branch  Commissioners,  39  N^ 
J.  Law,  28,  1876;  14  Amer.  R'y  Rep.,  211. 

41.  —  Where  the  official  authorities  of  a 
city  of  the  third  class  attempt  to  take  pri- 
vate property  for  public  use,  and  the  com- 
pensation therefor  has  been  determined  by 
the  assessment  of  five  disinterested  house- 
holders of  the  city,  and  the  land  owner  has 
appealed  to  the  district  court,  he  is  entitled, 
in  the  absence  of  provisions  of  law  to  the 
contrary,  to  the  possession  of  his  land  during 
the  pendency  of  the  appeal,  and  to  an  in- 
junction, if  necessary,  to  protect  such  pos- 
session. So  held  in  proceedings  to  condemn 
a  portion  of  a  switch  yard  for  a  street.  City . 
of  Kansas  v.  Kansas  Pacific  B'y  Co.,  18 
Kans.,  331,  1877;  15  Amer.  R'y  Rep.,  355. 

42.  —  Where  a  city  lays  its  streets  across. 
a  railway  it  must  so  construct  the  crossing 
as  to  do  as  little  injury  as  possible  to  the 
railway.  Northern  Central  R'y  Co.  v.  Balti- 
more, 46  Md.,  425,  1876;  18  Amer.  R'y  Rep., 
461.  In  such  case  viaducts  over  the  railway 
must  be  constructed  and  maintained  by  thia 
city.     lb. 
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43.  Excavation  ;  injury  to  house.  Dam- 
age done  to  the  house  of  a  party  by  reason 
pf  the  excavation  of  a  street  by  a  railroad 
company,  made  under  lawful  authority,  is 
not  damnum  absque  injuria,  and  he  may  re- 
cover therefor  without  showing  that  the 
power  delegated  to  the  company  has  been 
illegally  or  negligently  exercised.  Balti- 
more and  Potomac  R:  R.  Co.  v.  Reaney,  43 
Md.,  117.  1874;  14  Amer.  R'y  Rftp.,  330, 

M.  Flagman.  The  act  approved  March 
10,  1873  (Pamph.  L.,  p.  327,  §  4),  authorizing 
the  township  of  East  Orange  to  pass  ordi- 
nances to  compel  any  railroad  company  to 
station  and  maintain  flagmen  wherever  such 
railroad  may  cross  any  streets  or  highways 
in  said  township,  is  a  valid  exercise  of  legis- 
lative power,  as  a  police  regulation  for  the 
safety  of  the  public  and  passengers  on  the 
trains.  State  v.  East  Orange,  41  N.  J.  Law, 
127.  1879.  See,  also.  Long  Island  City  v. 
Lang  Island  R.  R.  Co.,  8  Hun  (N.  Y.),  58. 
1876. 

45.  Grade.  A  railway  company  is  liable 
for  injury  occasioned  by  reason  of  the  con- 
struction of  a  grade  along  a  street  of  a  city, 
thereby  causing  the  water  to  flow  upon  ad- 
jacent real  estate,  and  also  for  injury  caused 
by  reason  of  the  construction  of  an  embank- 
ment on  a  street  approaching  a  street  cross- 
Ibg  in  front  of  a  lot  in  a  city  occupied  by  a 
dvyelling-house,  thereby  rendering  the  ap- 
proach to  the  lot  in  the  front  on  such  street 
impossible  for  carriages,  wagons  and  vehi- 
cles, and  inconvenient  for  foot  passengers. 
Indianapolis,  Bloomington  and  Western-R'y 
Co.  V.  Smith,  52  Ind.,  433.     1876. 

46.  —  A  change  of  grade  by  a  city,  render- 
ing property  less  desirable,  cannot  be  set  up 
by  a  tenant  against  his  landlord  as  ground 
for  abatement  of  rents.  Gallup  v.  Albany 
R'y  Co.,  65  N.  Y.,  1.     1875. 

47.  —  Where  an  action  on  the  case  is 
brought  to  recover  damages  for  an  injuiy  to 
real  estate  by  the  constniction  of  railroad 
tracks  in  a  street  in  close  proximity  to  the 
plaintiff's  lots,  and  by  depressing  the  grade 
of  the  street  fronting  the  same,  and  the 
declaration  charges  damages  exceeding 
$1,000,  and  the  evidence  tends  to  prove  them 
in  excess  of  that  sum,  an  appeal  may  be 
properly  allowed  by  the  appellate  court  to 
the  supreme  court  from  the  final  judgment 


of  the  former  court  aflBrming  a  judgment  in 
favor  of  the  defendant.  Baber  v.  Pittsburgh, 
Cincinnati  and  St.  Louis  R.  R.  Co.,  83  111., 
343.     1879. 

48.  —  By  a  railway  act  (6  and  ,7  Will.  4, 
c.  106.  s.  9j,  a  company  was  empowered  to 
raise  or  lower  any  roads  or  ways  in  order  the 
more  conveniently  to  carry  the  same  over  or 
under  or  by  the  side  of  the  railway.  By 
s.  100,  where  any  bridge  should  be  erected 
by  the  company  over  any  public  carriage 
road,  not  being  a  turnpike  road,  the  center 
of  the  arch  must  be  of  a  height  from  the 
surface  of  the  road  of  not  less  than  sixteen 
feet.  By  s.  120,  nothing  in  that  act  is  to 
derogate  from  any  of  the  rights  or  privileges 
of  any  parish  over  which  the  railway  shall 
pass,  acting  under  any  local  act.  By  a  local 
paving  act  (12  Geo.  3,  c.  38),  it  was  enacted 
"That  no  person  shall  alter  the  form  of  any 
pavements  which  shall  be  now  made  by  vir- 
tue of  this  act,  without  the  consent  of 
the  commissioners,  or  in  anywise  encroach 
thereon,  or  put  up  any  posts,  boards,"  etc. 
Held,  that  the  company  was  entitled,  in 
carrying  a  railway  by  a  bridge  over  a  street 
under  the  control  of  the  commissioners,  to 
lower  the  street  so  as  to  give  the  height  to 
the  center  of  the  arch  required  by  the  stat- 
ute. Regina  v.  Eastern  Counties  R'y  Co.,  3 
Eng.  R,  R.  &  Canal  Cases,  32.     1842. 

49.  —  The  assessment  made  under  charter 
of  village  of  Passaic,  which  provides  that 
the  whole  cost  of  improvement  shall  be  as- 
sessed upon  lands  fronting  on  the  improve- 
ment in  proportion  to  the  benefit  received 
by  each  lot,  is  illegal,  as  it  requires  such 
lots  to  bear  the  whole  burthen  of  the  cost 
without  limitation  to  actual  benefits,  and 
the  mode  of  its  distribution,  merely,  being 
according  to  benefits.  State  v.  Village  of 
Passaic,  37  N.  J.  Law,  137.  1874.  See  Vil- 
lage of  Passaic  v.  State,  ib.,  538.     1875. 

50.  Grant  to  railway;  construction.  A 
grant  by  a  county  court,  under  §  28  of  the 
corporation  act  (Or.  Laws,  530),  of  the  use  of 
a  street  to  a  railway  corporation  for  Ihe  pur- 
pose of  constructing  and  operating  a  rail- 
way thereon,  is  a  grant  of  a  franchise,  and 
the  order  or  agreement  making  the  same 
must  be  construed  most  strongly  against  the 
corporation  and  in  favor  of  the  public,  so 
that  nothing  shall  pass  thereby  but  what 
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clearly  appears  to  have  been  intended. 
Bums  V.  Multnomah  R.  H.  Co.,  15  Federal 
Eeporter,  177,  1883;  10  Amer.  &  Eng.  R.  R. 
Cases,  28a. 

61.  —  Where  an  agreement  authorized  a 
■corporation  proposing  to  construct  a  railway 
from  Albina'to  Vancouver,  to  lay  its  track 
through  the  former  place  upon  certain 
streets  therein,  "  beginning  at  the  ferry  land- 
ing at  the  foot  of  Mitchel  street,"  and  it  ap- 
pearing that  said  ferry  landing  and  Mitchel 
•street  were  different  and  not  contiguous 
places,  held,  that  the  ambiguity  must  be  re- 
solved against  the  corporation,  and  the 
agreement  construed  as  if  it  read,  simply, 
"  at  the  foot  of  Mitchel  street."    Jb. 

52.  —  The  grant  of  the  use  of  a  street  for 
railway  purposes  must  be  construed  most 
Btrongly  against  the  company  and  in  favor 
of  the  public.  Burns  v.  Multnomah  Ry  Co., 
■8  Sawyer  (U.  S.  C.  C),  543,  1883;  10  Amer. 
&  Eng.  R.  R.  Cases,  289 ;  15  Federal  Reporter, 
177.  So  any  question  of  ambiguity  must,  in 
like  manner,  be  resolved  against  the  corpora- 
tion,   lb. 

53.  —  An  ordinance  granting  a  railway 
company  license  to  lay  its  track  across  and 
along  the  streets  and  alleys  of  a  city,  upon 
the  condition  that  it  shall  permit  any  other 
companies,  not  exceeding  two  in  number,  to 
use  its  main  track  upon  such  fair  and  equi- 
table terms  as  may  be  agreed  upon,  will  not 
be  construed  as  prohibiting  the  company 
from  leasing  the  use  of  its  track  in  the  city 
to  more  than  two  other  companies.  Such 
-provision  is  a  limitation,  not  upon  the  right 
of  the  company  to  admit  other  companies  to 
a  joint  use  of  its  track,  but  upon  the  exclu- 
sive enjoyment  of  the  estate  granted  by  the 
city.  Chicago  v.  Chicago  and  Western.  In- 
■diana  R.  R.  Co.,  105  111.,  73,  1882;  10  Amer. 
&  Eng.  R.  R.  Cases,  306. 

54.  —  A  city  ordinance  granting  permis- 
■sion  to  a  railroad  company  to  construct  and 
operate  a  railroad  within  the  city  limits  is 
not  void  because  it  fails  to  designate  the  pre- 
cise line  upon  which  the  road  may  be  con- 
structed, and  omits  to  designate  the  precise 
points  at  which  the  road  may  be  constructed 
across  and  upon  the  several  streets  to  be  in- 
tersected by  it.  Chicago  and  Western  Indi- 
ana R.  R.  Co.  V.  Dunbar,  100  111.,  110,  1881; 
'6  Amer.  &  Eng.  R.  R.  C^ses,  253. 


55.  —  A  railroad  company  having  submit- 
ted to  construct  its  road  through  a  city  un- 
der an  ordinance  reserving  the  right  to  alter 
and  amend,  must  submit  to  such  alterations, 
etc..  as  are  reasonable  and  necessary.  But 
such  an  ordinance  shall  not  be  amended  or 
repealed  so  as  to  affect  essential  and  vested 
rights,  or  be  allowed  to  act  retrospectively  to 
take  away  rights  previously  granted.  Chi- 
cago, Milwaukee  and  St.  Paul  R'y  Co.  v. 
Minnesota  Central  R.  R.  Co.,  14  Federal  Re- 
porter, 525,  1883;  4  McCrary,  606. 

56.  —  Where  a  village  council  and  a  rail- 
way company  agree,  under  the  statute,  as  to 
the  terms  upon  which  the  company  may  use 
the  streets  of  the  village  for  its  road, 
whereby  the  company  bound  itself  to  gr£ida 
and  gravel  the  streets  so  used,  in  a  manner 
"to  the  acceptance  of  the  council,"  held, 
that  a  subsequent  ordinance  repealing  the 
contract  ordinance,  passed  with  intent  to  re- 
scind the  entire  contract,  being  inoperative, 
without  the  assent  of  the  company,  to  re- 
scind the  grant  of  the  right  of  way,  is  also 
inoperative  to  release  the  company  from  its 
obligation  to  grade  and  gravel  streets.  Cin- 
cinnati and  Springfield  Ry  Co.  v.  Village  of 
Carthage,  36  Ohio  St.,  631,  1881 ;  5  Amer.  & 
Eng.  R.  R.  Cases,  306. 

57.  Improvement  of  streets.  A  city  ordi- 
nance of  December  30,  1873.  authorized  the 
department  of  highways  to  contract  "with  a 
competent  person,  who  should  be  selected  by 
a  majority  of  the  owners  of  property  fronting 
on  Lehigh  avenue,  to  pave  said  avenue  be- 
tween certain  points,  the  cost  to  be  collected 
by  the  contractor  from  the  owners  of  the 
property  fronting  on  said  avenue.  Ou  Octo- 
ber 2,  1873,  previous  to  the  passage  of  this 
ordinance,  a  majority  of  the  owners  on  said 
avenue  signed  a  paper  selecting  plaintiff  as 
paver.  Subsequently,  on  January  7,  1874,  a 
number  of  those  who  had  signed  this  paper 
formally  withdrew  their  assent  thereto,  and 
gave  notice  to  the  highway  department. 
That  department,  notwithstanding,  awarded 
the  contract  to  plaintiff,  who  proceeded  with 
and  finished  the  work,  and  who  issued  a 
scire  facias  to  recover  the  portion  of  the 
cost  due  from  defendant.  Held,  that  it  was 
competent  for  the  property  owners  who  had 
signed  the  paper  selecting  plaintiff  to  do  the 
work,    to  revoke  that  selection,    and  that 
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their  revocation  and  notice  to  the  highway 
department  were  a  bar  to  plaintiff's  recovery. 
Held,  further,  that  the  highway  department 
had  no  authority  to  enter  into  a  contract 
with  any  one  who  was  not  selected  by  a  ma- 
jority of  owners.  City  of  Philadelphia  v. 
Philadelphia  and  Beading  R.  R.  Co.,  88  Pa. 
St.,  314.     1879. 

68.  — Where  a  railway  company  occupied 
and  used  one  side  Of  a  street  for  a  right  of 
way,  and  owned  real  estate  contiguous  to 
said  side,  the  real  estate  was  liable  to  assess- 
ment for  the  improvement  of  said  street. 
Indianapolis,  Peru  and  Chicago  B.  R.  Co.  v. 
Ross,  47  Ind.,  25,  1874;  Peru  and  Indian- 
apolis R.  R.  Co.  V.  Hanna,  68  Ind.,  563, 
1879.  See,  also.  New  York  and  New  Haven 
R.  R.  Co.  V.  New  Haven,  43  Coim.,  279,  1875; 
10  Amer.  R'y  Rep.,  162. 

69.  —  In  opening  and  improving  a  street, 
a  city  graded  beyond  the  limits  of  the  street 
as  located  by  law,  and  built  a  stone  wall  to 
sustain  the  street,  one-half  of  which  was 
within  the  street  line  and  the  other  half  on 
railway  property.  Held,  that  the  wall  was 
built  in  violation  of  law  and  the  taking  of 
the  groimd  was  a  trespass.  Held,  further, 
that  the  city  could  not  recover  from  the 
property  owner  for  any  portion  of  the  cost 
of  the  wall.  Western  Pennsylvania  R'y  Co. 
V,  City  of  Allegheny,  92  Pa.  St.,'  100.     1879. 

00.  —  Assessors  or  commissioners  deter- 
mining the  assessment  to  be  laid  ou  the  land 
of  adjoining  owners  for  benefit  by  a  local 
improvement  cannot  take  into  consideration 
the  fact  that  structures  on  the  land  of  owners 
assessed,— e.  g.,  the  embankment  of  a  rail- 
road company,—  even  if  wrongfully  erected, 
enhance  the  expense  of  the  improvement. 
People  ex  rel.  v.  Assessors  of  Troy,  2  Abbott's 
New  Cases  (N.  Y.),  86.     1877. 

61.  —  A  road-bed  of  a  railway  cannot  be 
assessed  for  a  benefit  in  laying  a  street  across 
it.  N.  Y.  and  Harlem  R.  R.  Co.  v.  Morris- 
ania,  7  Hun  (N.  Y.),  653.     1876. 

62.  —  The  effect  of  §  9  of  the  act  of  1873 
for  the  taxation  of  railroads  is  to  subject  the 
property  of  all  railroad  corporations  >of  a 
character  to  be  benefited  by  local  improve- 
ments to  special  assessment  for  the  costs 
of  such  improvements,  when  the  public 
work  benefits  the  property  in  the  uses  to 
which  it  is  applied.     State  v.  Jersey  City,  42  I 


N.  J.  Law,  98,  1880;  State  v.  Mayor  and. 
Aldermen  of  Jersey  City,  1  Amer.  &  Bug.  R, 
R.  Cases,  406,  1880. 

6.3.  —  A  lien  for  street  improvements  at- 
taches only  where  there  is  a  sufiicient  de- 
(jcription  of  the  property  in  tlie  estimate- 
which  constitutes  the  assessmeat ;  and  where 
the  description,  taken  in  connection  with  the- 
ordinance  providing  for  the  improvement 
and  the  contract  awarded  under  the  ordi- 
nance, is  such  as  would  enable  a  person, 
somewhat  acquainted  with  surveyii^  to  find 
and  identify  the  land,  it  is  sufficient  to 
ci-eate  the  statutoiy  lien.  Peru  and  Indian- 
apolis R.  R.  Co.  v.  Hanna,  68  Ind.,  5(3,. 
1879. 

64.  —  paTingr.  Where  a  railway  runs 
much  below  the  level  of  the  highway  the 
company  is  not,  in  respect  to  its  line  and 
slopes,  the  owner  of  laud  "abutting  on  the 
highway,"  within  the  meaning  of  ch.  102  of 
25  and  26  Vict.  Great  Eastern  Ry  Co.  v. 
Hackney  Board  of  Works,  Law  Reports,  8- 
Appeal  Cases,  687.     1883. 

65.  —  A  line  of  railway  was  situated  in  a 
deep  cutting  at  a  place  where  a  road  passed 
over  the  line.  The  road  was  carried  on  a 
bridge  from  one  boundary  of  the  line  to  the- 
other,  but  supported  on  stone  piers  erected 
on  the  slope  of  the  cutting.  On  an  inforpia- 
tion  under  s.  77  of  the  Metropolis  Manage- 
ment Amendment  Act,  1833,  against  th& 
railway  company  for  not  contributing  to  the- 
paving  of  the  road,  held,  that  the  line  and 
slopes  of  the  cutting  did  not  bound  or  abut 
upon  the  road  within  the  mea  n  ing  of  the  act. 
London,  Brighton  and  South  Coast  R'y  Co. 
V.  St.  Giles,  Law  Reports,  4  Exchequer  Di- 
vision, 389,  1879;  81  Bng.  (Moak),  486. 

66.  —  An  assessment  on  a  railroad  com- 
pany, for  paving  a  street  crossing  its  railroad,, 
set  aside  on  the  ground  that  the  company 
derived  no  benefit  therefrom  in  the  improve- 
ment of  its  lands  for  the  uses  to  whicli  they 
were  appropriated.  Stale  v.  City  of  Eliza- 
beth, 37  N.  J.  Law,  330.     1875. 

67.  —  Where  a  city  ordinance  autborizeffc 
the  majority  of  the  property  owners  to  select 
the  contractor  for  paving,  and  the  highwiiy 
department  makes  a  contract  in  violation  of 
the  wishes  of  the  property  owners,  the  con- 
tractor cannot  recover  for  the  work,  he  hav- 
ing notice  of  the  facts.    City  of  Philadelphia. 
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V.  Philadelphia  and  Beading  R.  R.  Co.,  13 
Pliiladelphia,  479.     1877. 

GS.  —  The  board  of  public  works  had  no 
authority  to  enter  into  a  contract  for  paving 
a  sidewalk  on  one  of  the  streets  around  the 
capitol,  which  was  provided  for  in  the  sun- 
dry civil  appropriation  act  of  Marcli  3,  1873 
(17  Stats,  at  Large).  Washington  and  George- 
tovm  R.  R.  Co.  V.  Dlst.  of  Columbia,  3  Mac- 
Arthur  (Dist.  of  Columbia),  11.     1879. 

69.  —  A  municipality  cannot  support  a 
claim  for  paving  against  the  road-bed  of  a 
railway  company,  and  it  is  immaterial 
whether  the  company  has  simply  the  right 
of  way  or  owns  the  bed  in  fee.  Junction 
R.  R  Co.  V.  City  of  Philadelphia,  88  Pa. 
St.,  424.    1879. 

70.  —  The  right  of  way  of  a  railway  com- 
pany across  a  street  cannot  be  classed  as 
property  abutting  on  the  street,  in  the  sense 
of  the  statute  providing  for  the  assessment 
of  property  abutting  on  a  street  for  street 
improvement.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  South  Park  Commis- 
sioners, 11  Bradwell  (111.),  563.     1883. 

71.  Injunction.  A  court  of  equity  will 
not,  at  the  suit  of  private  citizens,  enjoin 
the  laying  of  a  I'ailway  in  a  street.  Such 
act,  if  a  nuisance,  should  be  restrained  .by 
the  public,  or  on  information  of  the  solicitor- 
general  for  the  circuit.  Coast  Line  R.  R, 
Co.  V.  Cohen,  50  Ga.,  451.  1873.  See,  also, 
Cairo  and  Vinc-ennes  R.  R.  Co.  v.  The 
People,  93  111.,  170,  1879;  Truesdale  v.  Peoria 
Grape  Sugar  Co.,  5  Amer.  &  Eng.  R.  R. 
Cases  (111.),  248,  1881., 

72.  —  Where  the  construction  of  a  rail- 
way in  a  street  of  a  city  will  work  material 
injury  to  the  abutting  property,  such  con- 
struction may  be  enjoined,  at  the  suit  of  the 
owners,  until  the  right  to  construct  such 
road  in  the  street  shall  first  be  acquired, 
under  proceedings  instituted  against  such 
owners,  as  required  by  law  for  the  appi-opri- 
ation  of  private  property.  Scioto  Valley  R'y 
Co.  V.  Lawrence,  7  Amer.  &  Eng.  R.  R. 
Cases  (Chid),  93.     ISSSl 

73.  Injury  caused  by  excavation ;  action 
over  against  company.  Nor  will  the  fact 
that  the  action  was  brought  by  the  injured 
party  against  the  municipality,  instead  of 
directly  against  the  person  engaged  in  such 
Work,  enable  the  latter,  in  an  action  over 


against  it,  to  set  up  absence  of  negligence  as 
a  defense  on  the  ground  that  the  municipal- 
ity granted  permission  to  do  the  work.  The 
effect  of  such  a  grant  is  only  to  prevent  the 
grantee  from  being  a  trespasser  in  the  bai^e 
act  of  breaking  up  the  street ;  but  it  gives 
no  exemption  from  liability  for  injury  re- 
sulting to  others  in  the  execution  of  the 
work.  District  of  Columbia  v.  Baltimore 
and  Potomac  R.  R.  Co.,  1  Mackey  (Dist.  of 
Columbia),  814,  1881 ;  4  Amer.  &  Eng.  E.  R. 
Cases,  179. 

74.  —  Where  a  municipality  is  mulcted  in 
damages  for  injuries  received  by  a  party  in 
falling  into  an  excavation  made  by  a  railroad 
company  in  one  of  its  streets,  the  latter  is 
liable  over  for  the  amount  paid.    Jb. 

75.  liability  of  city  for  construction  of 
railway.  If  a  city  has  such  autliority,  it 
incurs  no  liability  by  reason  of  the  fact  that 
a  company  authorized  by  it  to  build  and 
operate  its  road  upon  a  street  has  so  con- 
structed an  embankment  in  the  street  as  to 
cause  a  pond  of  water  to  be  formed  upon 
adjacent  land,  provided  the  embankment 
conforms  to  the  established  grade  of  the 
street  and  is  otherwise  so  constructed  as  to 
cause  no  damage  or  inconvenience  beyond 
that  necessarily  occasioned  by  the  appropria- 
tion of  a  portion  of  the  street  for  the  pur- 
pose. Swenson  v.  City  of  Lexington,  69 
Mo.,  157.     1878. 

76.  —  The  city  incurs  no  liability  for  dam- 
ages done  to  real  estate  by  the  occupation^ 
of  the  street  upon  which  it  fronts  for  a  rail- 
road, with  its  permission,  unless  they  are 
such  as  would  not  have  resulted  if  the  road 
had  been  properly  constructed  and  operated. 
lb. 

77.  Location  over  railway.  Cities  and 
incorporated  villages,  in  the  exercise  of  the 
power  to  lay  off  and  establish  streets,  and 
to  take  land  for  that  purjjose,  conferred  by 
the  general  act  of  May  3,  1853  (50  Ohio  L., 
323),  are  authorized  to  lay  streets  across 
railway  land,  provided  the  second  use  for 
which  the  land  is  so  taken  is,  in  the  circum- 
stances of  the  particular  case,  reasonably 
consistent  with  the  former  use.  The  land 
may,  in  such  case,  be  subjected  to  the  ad- 
ditional use,  but  the  former  use  may  not 
thereby  be  defeated.    Little  Miami,  etc.  ,R.R.. 

.  Cos.  V.  City  of  Dayton,  23  Ohio  St.,  510.    18.73.- 
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78.  Nuisance;  equity.  Where  certain 
persons  sustain  an  injury  from  a  public 
nuisance,  where  tlio  injury  is  distinct  from 
that  sustained  by  the  public  in  general,  a 
bill  in  equity  for  relief  will  be  entertained. 
Spencer  v.  London  and  Birmingham  R.  R. 

^o.,  8  Simons  (Eng.  Ch.),  193.     1836. 

79.  —  A  railway  constructed  in  a  public 
street  of  a  city,  without  authority  of  law,  is 
a  continuous  obstruction,  which  amounts  to 
■a,  public  nuisance.  Denver  and  Swansea 
Ry  Co.  V.  Denver  City  Ry  Co.,  3  Colo.,  673, 
1875;  20  Amer.R'y  Rep.,  339. 

83.  Obstruction;  damages.  Where  the 
wrong  done  by  the  railway  company  is  tem- 
porary in  its  nature,  as  in  leaving  cars  un- 
necessarily on  its  track,  or  while  engaged  in 
the  work  of  laying  down  its  track,  some- 
thing existing  to-day  and  not  to-morrow, 
fluctuating  in  extent  and  depending  on  the 
€ver-repeated  action  of  the  company,  only 
such  damages  as  have  fully  accrued  prior  to 
the  commencement  of  the  suit  are  recover- 
-able,  and  none  based  upon  any  presumed 
•continuance  or  repetition  of  the  wrong. 
Central  Branch  Union  Pacific  R.  R.  Co.  v. 
Twine,  3  J  Kans.,  585.     1880. 

81.  —  But  where  the  wrong  is  of  a  per- 
manent nature,  and  springs  from  the  man- 
ner in  which  the  track,  as  fully  completed, 
•affects  appi-oach  to  a  lot,  then  the  lot  owner 
may  treat  the  act  of  the  company  as  a  per- 
manent appropriation  of  the  right  of  access 
to  his  lot,  and  recover  as  damages  the  conse- 
■quent  depreciation  in  value  of  the  lot.     lb. 

82.  —  The  same  rules  applied  to  the  per- 
manent obstruction  of  an  alley.  Central 
Branch  Union  Pacific  R.  R.  Co.  v.  Andrews, 
26  Kans.,  ';03.     1883. 

83.  —  In  an  action  for  damages  to  real  es- 
tate caused  by  a  railroad  company  in  using 
a  public  avenue  for  loading  and  unloading 
freight,  witnesses  who  are  acquainted  with 
the  value  of  property  in  the  same  locality 
may  testify  as  to  their  opinion  of  the  depre- 
ciaJon  of  said  property,  due  to  the  use  of 
said  avenue  for  the  purpose  of  a  freight 
<lelivery.  Trook  v.  Baltimore  and  Potomac 
R.  R.  Co.,  3  Mac  Arthur  (Dist.  of  Columbia), 
^92.     1879. 

84.  —  In  such  action  the  plaintiff  is  not 
■confined  to  structural  damage  to  the  build- 
ing, or  physical  injury  and  harm  to  the  land. 


He  may  also  recover  any  other  damage 
growing  out  of  the  unreasonable  and  un- 
lawful use  of  the  avenue.     lb. 

85.  —  The  measure  of  damages  is  not  the 
diminution  in  value  of  the  abutting  prop- 
erty by  the  wrongful  obstruction,  the  injury 
not  being  to  the  freehold  nor  permanent  in 
its  nature,  but  should  be  confined  to  compen- 
sat  ion  for  the  injury  occasioned  by  the  un- 
lawful obstruction  up  to  the  time  of  the  com- 
mencement of  the  suit.  Brakken  v.  Minne- 
apolis and  St.  Louis  Ry  Co.,  29  Minn.,  41, 
1881 ;  7  Amer.  &  Eag.  E.  R.  Cases,  593. 

8G.  —  The  building  commissioners  have 
no  right  to  obstruct  the  Market  Street  Rail- 
road in  its  route  along  Market  street.  The 
railroad  company  has  no  right  to  alter  its 
course,  nor  can  the  commissioners  confer 
such  right  upon  it.  West  Philadelphia  Ry 
Co.  V.  Perkins,  10  Philadelphia,  20.     1873. 

87.  —  In  an  action  against  a  city  for  in- 
jury to  plaintiff  caused  by  a  dangerous  ob- 
struction upon  a  sidewalk,  held,  that  the  fact 
that  the  obstruction  was  created  by  a  rail- 
road company,  which,  under  lawful  author- 
ity, was  constructing  its  track  across  the 
street  at  the  place  where  the  obstruction  was 
located,  did  not  exonerate  the  city.  Wilson 
v..Watertown,  5  Thompson  &  Cook  (N.  Y, 
Supreme  Ct.),  579.     1875. 

88.  —  Where,  under  a  license  from  the 
city,  dirt  on  a  railroad  crossing  is  piled  upon 
the  street  by  the  railroad  company  until  the 
city  shall  remove  it,  and  is  left  there  at 
night  without  a  light  having  been  placed 
thereon,  in  violation  of  a  city  ordinance,  the 
railroad  company  is  liable  for  injuries  suf- 
fered in  consequence  of  the  absence  of  a 
light.  Lyon  v.  St.  Louis,  Iron  Mountain  and 
Southern  R.  R.  Co.,  6  Mo.  App.,  516.     1879, 

89.  Opening  of  street.  The  Philadelphia, 
Baltimore  and  Wilmington  R.  R.  Co.  have 
no  right  to  prevent  the  opening  of  Fifteenth 
street,  through  their  property  at  Broad 
street  and  Washington  avenue.  Although 
it  will  be  a  great  inconvenience,  it  will  not 
destroy  any  franchise  of  the  company. 
Philadelphia,  Wilmington  and  Baltimore 
R.  R.  Co.  V.  Philadelphia,  9  Philadelphia, 
583.     1873. 

90.  Park  commission.  The  park  commis- 
sion has  power  to  use  the  name  of  the  city 
of  PhUadelphia  in  any  proceeding  at  law  or 
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in  equity  that  may  be  necessary  to  carry 
into  effect  the  objects  referred  to  in  the  act 
^creating  the  commission.  Philadelphia  v. 
Germantown  Ky  Co.,  10  Pliiladelphia,  165. 
.1874. 

91.  Eepair;  occupancy  of  railway.  By 
■a,  city  charter,  the  council  have  full  power 
over  the  streets  and  sidewalks,  and  author- 
ity to  keep  them  in  repair.  A  railway  com- 
pany, after  constructing  its  road  through 
certain  of  the  streets,  neglected,  though  re- 
quested by  the  street  commissioner,  to  re* 
store  such  streets,  and  the  sidewalks  thereon, 
to  their  former  condition  of  usefulness,  as 
the  statute  requires ;  and  the  commissipner 
procured  the  necessary  repairs  to  be  made, 
for  which  payment  was  made  by  the  city. 
Held,  that  the  city  may  recover  from  the 
company  all  reasonable  expenses  so  incurred. 
City  of  Oconto  v.  Chicago  and  Northwestern 
By  Co.,  44  Wis.,  231.     1878. 

92.  —  Provisions  of  the  charter  estab- 
lishing the  general  policy  of  repairing  streets 
and  sidewalks,  under  the  direction,  of  the 
street  conimissioner,  at  the  expense  of  ad- 
joining lots,  held  inapplicable  to  the  repairs 
in  question.    26. 

93.  —  The  railway  company,  whose  neg- 
lect of  its  own  legal  duty  compelled  the  city 
to  make  repairs,  is  not  in  a  position  to  ques- 
tion, on  technical  grounds,  the  authority  of 
the  council  to  appropriate  city  funds  to  pay 
for  the  same.  City  of  Oconto  v.  Chicago  and 
Northwestern  R'y  Co.,  44  Wis.,  331.     1878. 

94.  Restoration  to  usefulness.  It  is  the 
duty  of  a  railway  company  in  constructing 
its  track  across  a  street  to  restore  the  street 
to  its  former  state,  or  to  such  a  state  as  not 
unnecessarily  to  impair  its  usefulness,  and  to 
ieep  such  crossing  in  repair.  Peoria,  Decatur 
and  Evansville  R.  JR.  Co.  v.  Lyons,  9  Brad- 
well  (111.),  350,  1881;  Pittsburg,  Ft.  Wayne 
end  Chicago  B.  It.  Co.  v.  Beich,  101  111.,  157, 
1881. 

95.  Speed  of  trains.  The  statute  requires 
that  all  railway  companies  shall  "cause  the 
bell  on  the  engine  to  be  rung  before  crossing 
any  of  the  streets  "  of  an  incorporated  city, 
and  that  their  trains  shall  not  go  faster  than 
SIX  miles  an  hour  until  "they  have  passed 
all  traveled  streets  of  said  city."  Held,  that 
these  provisions  apply  to  all  actually  traveled 
streets  within  the  city  limits,  though  such 


oaly  by  user,  and  not  merely  to  streets  dedi- 
cated by  recorded  plats  or  laid  out  and 
adopted  by  the  municipal  authorities.  Ewen 
V.  Chicago  and  Northwestern  Ry  Co.,  38 
Wis.,  613.     1875. 

98.  —  An  ordinance  of  the  city  of  St. 
Louis  limiting  the  rate  of  speed  of  engines 
over  its  streets  to  six  miles  an  hour  is  not 
void  as  being  in  conflict  with  the  franchise 
of  the  Missouri  Pacific  R'y  Co.  Neier  v. 
Missouri  Pacific  Ry  Co.,  13  Mo.  App.,  35. 
1883. 

97.  Transfer  of  license  to  use.  Where  a 
city  grants  to  a  railroad  company  the  right 
to  use  CM-tain  parts  of  its  streets  for  railroad 
tracks,  the  grant  containing  no  clause  re- 
stricting the  use  of  the  streets  to  the  grantee, 
the  right  to  such  use  of  the  streets  may  be 
transferred  to  another  railroad  company. 
City  of  Quiney  v.  Chicago,  Burlington  and 
Quincy  B.  B.  Co.,  94  111.,  537.     1880. 

98.  Trespass ;  abutting  property.  It  is 
res  adjudicata  in  this  case  that  plaintiff  is 
entitled  to  recover  all  the  damages  sustained 
up  to  the  commencement  of  the  action  from 
defendant's  trespass  in  constracting  and 
operating  its  railroad  on  his  land  in  a  piiblic 
street  (only  six  inches  in  width  of  the  track 
being  upon  said  land),  and  that  the  fact  that 
a  pax-t  of  the  road  was  at  the  same  time  con- 
structed and  operated  upon  adjoining  lands 
not  owned  by  the  plaintiff  cannot  be  con- 
sidered for  the  purpose  of  lessening  the  dam- 
ages. Blesch  V.  Chicago  and  Northwestern 
Ry  Co.,  48  Wis.,  168.    1879. 

99.  —  Where  a  railway  company,  without 
the  consent  of  the  owner,  and  without  legal 
proceedings,  takes  possession  of  land  for 
which  it  is  liable  to  make  compensation  (in 
this  case,  land  forming  part  of  a  public 
street,  but  the  fee  of  which  was  in  the 
plaintiff),  it  is  liable  in  an  action  of  trespass ; 
and  the  neglect  of  the  owner  to  proceed  by 
injunction  to  restrain  the  company  from 
constructing  its  road  on  the  land  is  not  a 
waiver  of  his  right  of  action  for  the  trespass. 
Blesch  V.  Chicago  and  Northwestern  Ry  Co., 
43  Wis.,  183.  ,  1877. 

100.  —  Under  the  constitution  and  laws 
of  Wisconsin,  where  lands  are  taken  for 
railway  purposes,  the  "just  compensation" 
which  the  company  must  pay  includes  "the 
value  of  the  lands  actually  taken,  and  the 
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damages  sustained  by  the  owner  by  reason 
of  the  taking  thereof"  for  such  purpose; 
and  the  fact  that  the  value  of  the  owner's 
other  lands,  adjoining  those  taken,  and  used 
in  connection  with  tliem,  would  be  dimin- 
ished by  the  proximity  of  the  road,  if  it 
w^ere  built  close  to  but  not  upon  his  Land, 
cannot  be  considered  for  the  purpose  of 
lessening  the  damages ;  and  an  equally  lib- 
eral rule  in  favor  of  the  land  owner 
applies  in  case  of  a  trespass  by  an  illegal 
taking  for  the  same  purpose.  Bleseh  v. 
Chicago  and  Northwestern  B'y  Co.,  48  Wis., 
168.     1879. 

101.  Use  of  streets.  The  plaintifiE  having 
no  authority  in  Its  charter  to  use  steam 
power  in  propelling  its  trains  through  Rich- 
mond, 7ield,  that  the  city  had  the  right  to  pro- 
hibit the  use  of  steam  on  its  streets.  Rich- 
mond, Prederielesburg  and  Potomac  R.  R. 
Co.  V.  Richmond,  2S  Grattan  (Va. ),  83.  187>. 
See,  also,  Crosby  v.  Owensboro  and  Russell- 
ville  R.  R.  Co.,  10  Bush  (Ky.),  388,  1ST4; 
Newport  and  Cincinnati  Bridge  Co.  v.  Foote, 
9Bush(Ky.),  264,  1873. 

102.  -^  The  charter  of  Long  Island  City 
(ch.  431,  Laws  of  1871,  tit.  3,  ch.  1,  §  14) 
gives  power  to  regulate  the  use  of  streets  by 
vehicles  and  railways,  and  to  enforce  obe- 
dience thex-eto  by  penalties,  with  the  reserva- 
tion that  it  shall  have  no  power  .to  prohibit 
or  control  the  use  of  steam  power  on  any 
railroad  from  any  part  of  Long  Island  to  the 
East  river ;  and  it  is  declared  that  such  rail- 
road companies  shall  have  the  unobstructed 
right  to  run  to  the  East  river,  "  but  shall 
furnish  suitable  guards  or  signals  at  the 
street  crossings."  The  common  council 
passed  an  ordinance  requiring  railroad  com- 
panies running  cars  drawn  by  steam  power, 
within  the  city  limits,  to  place  flagmen  at 
every  crossing;  and  for  every  violation  of 
the  ordinance  imposed  a  penalty  of  $50. 
Defendaat's  road  was  in  operation  before  the 
enactment  of  the  charter.  Its  road  passed 
through  the  city  to  the  East  river,  crossing 
one  of  the  city  streets.  la  an  action  to  re- 
cover a  penalty  for  not  placing  a  flagman  at 
th?  crossing,  held,  that  plaintiff  was  not  en- 
titled to  recover;  that  it  had  no  control 
over  the  defendant's  road,  and  had  no  power 
to  regulate  by  ordinance  the  duty  imposed 
upon  defendant  to  furnish  proper  guards  and 


signals.    Long  Island  City  v.  Long  Island 
R.  R:  Co.,  79  N.  Y.,  561.     1880. 

103.  —  Where  the  authorities  of  a  city 
acquiesced  for  nineteen  years  in  the  use  of 
a  public  street  by  a  railroad  company  in 
maintaining  an  arch  over  the  street,  and 
then  made  an  agreement  in  writing  whereby 
the  right  to  so  use  the  street  was  continued 
until  it  should  be  necessary  to  rebuild  th& 
arch,  it  was  held  that  the  city,  by  these  acts, 
of  recognition  and  acquiescence,  was  es- 
topped from  compelling  the  company  t» 
remove  the  arch  and  obstruction,  until  it 
should  become  necessary  to  rebuild  the  same. 
Chicago  and  Northwestern  Ry  Co.  v.  The 
People,  91  111.,  251.     1878. 

101.  —  A  railway  company  may,  notwith- 
standing a  city  ordinance,  be  prevented  from 
making  an  oppressive  use  of  a  street.  So 
held  where  the  company  tore  down  the 
awning  in  front  of  plaintiff's  house.  Lavir 
osa  V.Chicago,  St.  Louis  and  New  Orleans  R^ 
R.  Co.,  1  McGloin  (La.),  299,  1881;  4  Amer. 
&  Eng.  R.  R.  Cases,  129. 

105.  —  The  use  of  a  street  for  railway 
purposes  cannot  be  authorized  unless  the 
street  has  been  lawfully  established.  Or. 
Laws,   530.     Bums  v.  Multnomah  R'y  Co.y 

8  Sawyer  (U.  S.  C.  C),  543,  1883;  10  Amer. 
&  Eng.  R.  R.  Cases,  389 ;  15  Federal  Reporter, 
177. 

108.  —  The  city  authorities  have  the 
power  to  establish  such  reasonable  appli- 
ances in  the  public  thoroughfares  where 
railroads  pass  along  as  will,  by  a  temporary 
arrest  of  travel,  protect  the  public  from  tho 
danger  of  meeting  passing  trains.  Textor  v. 
Baltimore  and  Ohio  R.  B.  Co.,  59  Md.,  63. 
1883. 

107.  —  The  use  of  a  post  and  gate  at  a 
crossing  held  proper.     lb. 

108.  —  An  ordinance  having  been  passed 
by  a  city,  authorizing  the  use  of  a  street  for 
railway  purposes,  a  court  of  equity  will  not 
enjoin  the  repeal  of  such  an  ordinance  before 
the  completion  of  the  road.  Cape  May  and 
Schellenger's  Landing  R.  R.  Co.  v.  Cape  May, 

9  Amer.  &  Eng.  E.  R.  Cases,  474;  35  N.  J. 
Eq.,  419.     1883. 

109.  —  The  consent  of  the  municipal  au- 
thorities is  all  that  is  required  to  authorise  a 
railway  company  to  use  a  public  street.  The 
consent  of  abutting  property  owners  is  not 
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necessary  unless  so  provided  in  the  stat- 
utes. Wiggins  Ferry  Co.  v.  East  St.  Louis 
Union  Ky  Co.,  107.111.,  450.     1883. 

110.  —  A  city  ordinance  granting  a  rail- 
i-oad  company  a  right  of  way  over  a  street 
provided  that  the  grant  should  become  null 
and  void  if  the  company  should  ever  remove 
its  machine  shops  from  the  city.  Held,  that 
this  viras  a  condition  subsequent,  in  which  no 
one  had  any  legal  interest  but  the  company 
and  the  city,  and  if  the  company  violated 
the  condition  by  removing  the  shops,  this 
did  not  ipso  facto  terminate  the  right  of 
way  so  as  to  entitle  the  owner  of  a  lot  abut- 
ting upon  the  street  to  maintain  an  action  of 
damage^  against  the  railroad  company  as  for 
an  unlawful  occupation  of  the  street.  Knight 
V.  Kansas  City,  St.  Joseph  and  Council  Bluffs 
R.  R.  Co.,  70  Mo.,  231.     1879. 

111.  —  After  a  railroad  has  been  in  opera- 
tion in  a  street  for  many  years,  any  technical 
defect  in  the  title  to  its  road-bed,  if  not  cui-ed 
by  lapse  of  time,  must  be  taken  advantage 
of  by  the  people  to  enjoin  the  road  as  a  nui- 
sance. People  V.  Long  Island  B.  S.  Co.,  9 
Abbott's  New  Cases  (N.  Y.),  181.     18S0. 

112.  —  The  attorney-general  may  direct 
the  discontinuance  of  a  suit  brought  in  the 
name  of  the  people  to'  restrain  the  use  of  a 
street  by  a  railway  company.  People  v. 
Central  Cross  TovmB.  R.  Co.,  31  Hun  (N.  Y.), 
476.    1880. 

113.  —  The  legislature  has  the  power  to 
judge  of  the  relative  benefits  resulting  to  a 
municipal  corporation  and  a  railroad  com- 
pany from  an  alteration  in  a  public  avenue 
over  which  the  railroad  track  passes,  and  its 
judgment  is  not  subject  to  review  by  the 
courts.  People  v.  Mayor  of  City  of  New 
York,  3  Hun  (N.  Y.),  97.     1874. 

114.  —  The  city  of  St.  Louis  has  no  power 
to  authorize  the  use  of  any  street  for  a  rail- 
road. An  ordinance  for  that  purpose  is, 
therefore,  a  nullity,  and  cannot  create  be- 
tween the  city  and  the  company  the  relation 
of  licensor  and  licensee,  so  as  to  make  the 
company's  action  amount  to  an  acceptance 
of  a  license.  Atlantic  and  Pacific  R.  R.  Co. 
V.  City  of  St.  Louis,  66  Mo.,  238.     1877. 

116.  Yacation.  While  equity  will  inter- 
fere in  some  cases  at  the  instance  of  pri- 
vate i-eal  estate  owners  to  restrain  the 
attempted  vacation  of  a  road  or  street,  yet  it 


will  interfere  only  when  such  owners  have  a 
special  interest  therein,  and  their  property 
would  be  directly  injured  by  the  vacation. 
Heller  v.  Atchison,  Topeka  and  Santa  Fe  R. 
R.  Co.,  28  Kans.,  625,  1883;  7  Amer.  &  Eng. 
R.  R.  Cases,  636. 

]  16.  Waste  water.  Where  a  railway  com- 
pany has  been  in  the  habit  of  running  the 
waste  water  from  a  tank  upoh  a  street  of  a 
city  for  some  time,  a  party  cannot  acquire  a 
right  of  action  against  the  company  by 
going  upon  the  street  under  permission  from 
members  of  the  city  council  and  piling  lum- 
ber there  in  such  manner  that  the  water 
from  the  tank  in  its  usual  course  will  &ow 
upon  it.  Chicago  and  Northwestern  R'y  Co. 
V.  Hoag,  90  111.,  339:     1878. 

117.  — A  railway  company  can  acquire 
no  prescriptive  right  to  let  the  waste  water 
from  its  tank  on  to  a  public  street  of  a  City, 
as  against  the  city  or  \  one  in  its  legitimate 
use  as  a  street.    Jb. 


STRIKES. 

1.  Delays.  Delay  in  the  carriage  of  prop- 
erty, occasioned  by  the  violence  of  a  mob 
during  a  strike,  will  not  render  the  carrier 
liable.  Lake  Shore  and  Michigan  Southern 
R'y  Co.  V.  Bennett,  89  Ind.,  457, 1883 ;  6  Amer. 
&  Eng.  R.  R.  Cases,  391,  1883;  Pittsburgh, 
Cincinnati  and  St.  Louis  R'y  Co.  v.  Hollo- 
well,  65  Ind.,  188,  1879. 

2.  —  A  reply  alleging  that  such  alleged 
insurrection  was  composed  wholly  of  em- 
ployes of  the  defendant,  who,  peaceably  and 
without  arms  or  violence,  and  on  account  of 
an  unjust  and  oppressive  reduction  by  the 
defendant  of  their  wages,  refused  to  con- 
tinue in  the  defendant's  employ  until  their 
former  rate  of  wages  was  restored,  and  who 
had  peaceably  assembled  in  a  small  body  to 
petition  therefor,  is  insufficient.  Pittsburgh, 
Cincinnati  and  St.  Louis  R'y  Co.  v.  Hollo- 
well,  65  Ind.,  188.     1879. 

3.  —  The  reply'  in  such  action,  alleging 
that  the  cause  of  such  pretended  insurrec- 
tion was  an  unjust  and  oppressive  reduction 
by  the  defendant  of  the  wages  of  its  em- 
ployes, which  induced  them  to  strike  and  re- 
fuse to  woi'k,  and  to  assemble  in  a  peaceable 
body    to    demand    a    restoration   of    their 
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former  rate  of  wages,  but  without  offering 
any  resistance  to  the  civil  authorities,  is  in- 
suffieient.    lb. 

4c.  Bestrnction  of  goods.  A  railway  com- 
pany is  not  liable  for  destruction  of  goods 
by  a  mob  during  a  strike  of  its  employes. 
Sherman  v.  Pennsylvania  R.  B.  Co.,  3  Amer. 
&  Eng.  E.  R.  Cases  (U.  S.  C.  C),  274.     1881. 

5.  Mandamns.  A  railway  company  may 
by  mandamus  be  compelled  to  operate  its 
road,  and  it  is  no  defense  that  its  employes 
are  demanding  a  small  increase  of  wages. 
People  V.  New  York  Central  and  Hudson 
Biver  B.  R.  Co.,  9  Amer.  &  Eng.  R.  E. 
Cases  (N.  Y.),  1.     1883. 


SUBSCRIPTIONS   BT  CITIES  AND 
TOWNS. 

Bee  Bonds  of  Railway  Companies;  Fedekai,  Cotjhts; 
Fleadinqs;  Subscbiptions  by  Counties;  Sdb- 
ecaiPTioNs  BY  Townships. 

I.  Authority  to  subscribe. 
II.  Proceedings. 
III.  Proceedings  to  prevent  the  issu- 
ance OP  bonds. 
rv.  Conditional  subscriptions. 
V.  Bonds. 
VI.  Location  of  railways. 
VII.  Taxation. 
VIII.  Miscellaneous. 

I.  Authority  to  subscribe. 

1.  Certiorari.  Upon  a  certiorari  to  re- 
view proceedings  for  the  purpose  of  bonding 
a  town  in  aid  of  a  railroad,  under  Laws  1868, 
ch.  811;  Laws  1869,  ch.  241;  1871,  ch.  127, 
held,  that  it  was  incumbent  upon  the  offi- 
cers issuing  the  bonds  to  show  that  the  law- 
ful authority  existed  for  bonding  the  town 
in  aid  of  the  railroad  at  the  time  of  the  in- 
stitution of  the  proceedings.  People  ex  rel. 
V.  Walter,  4  Thompson  &  Cook  (N.  Y.  Su- 
preme Ct.),  638,  1874;  2  Hun  (N.  Y.),  385, 
1874;  reversed  on  appeal  on  the  ground  that 
the  writ  had  been  directed  to  the  commis- 
sioners instead  of  the  county  judge.  Sarne 
V.  Same.  68  N.  Y.,  403.     1877. 

2.  Change  of  law.  It  is  not  within  the 
power  of  one  legislature  to  bind  future  legis- 


latures.  Olson  V.  Oreen  Bay  akd  Lake  Pepin 
B.  B.  Co.,  36  Wis.,  383.     1874. 

3.  —  A  change  in  the  statute  will  not 
affect  previous  subscriptions.  Bed  Bock  v. 
Henry,  106  U.  S.,  596,  1882;  Syracuse  Savings 
Bank  v.  Town  of  Seneca  Falls,  21  Hun  (N. 
Y.),  304,  1880;  Same  v.  Same,  83  N.  Y.,  317; 
7  Amer.  &  Eng.  R.  R.  Cases,  216,  1881. 

4.  Charter.  A  clause  in  the  charter  of  a 
railroad  company  which  says,  "  It  sliall  be 
lawful  for  all  persons  of  lawful  age,  or  for 
the  agent  of  any  corporate  body,  to  subscribe 
to  the  capital  stock  of  said  company,"  mani- 
festly refers  to  private  corporations,  and 
confers  no  power  upon  municipal  corpora- 
tions to  subscribe  for  such  stock.  Campbell 
V.  Paris  and  Decatur  B.  B.  Co.,  71  111.,  611. 
1874. 

5.  —  A  special  charter  authorizing  sub- 
scriptions construed.  Glenn  v.  County  Com- 
missioners, 6  So.  Car.,  413.     1873. 

6.  —  The  act  amending  the  charter  of  the 
city  of  Keokuk,  approved  January  23,  1853, 
did  not  confer  upon  the  city  the  power  to 
become  a  subscriber  to  the  capital  stock  of  a 
railway  company.  Williamson  v.  City  of 
Keokuk,  a  la.,  88..  1876. 

7.  —  The  act  of  January  25,  1855,  did  not 
contain  a  grant  of  power  to  municipal  cor- 
porations to  issue  bonds  in  aid  of  railway 
companies,  but  simply  attached  some  limita- 
tions to  the  exercise  of  the  power  where  it 
had  already  been  conferred,    lb. 

8.  City  conncil.  An  appropriation  in  aid 
of  the  construction  of  a  railroad  may  be  made 
by  city  councils  without  a  popular  vote,  and 
may  be  limited  to  a  part  of  the  road.  Perry 
V.  Keene,  58  N.  H.,  40.     1876. 

9.  Constitntional  law.  The  legislature 
has  the  constitutional  right  to  authorize 
towns  to  aid  in  the  construction  of  railways. 
Town  of  Bennington  v.  Park,  50  Vt.,  178, 
1877;  First  National  Bank  of  St.  Johnsbury 
V.  Town  of  Concord,  ib.,  257,  1877;  Brocaw 
V.  Commissioners  of  Gibson  County,  73  Ind., 
543,  1881;  3  Amer.  &  Eng.  R.  R.  Cases,  573; 
Perry  v.  Keene,  56  N.  H.,  514,  1876;  20  Amer. 
R'yRep.,  184;  Taylor  v.  City  of  Ypsilanti, 
12  Amer.  &  Eng.  R.  R.  Cases  (U.  S.  S.  C), 
549;  105  U.  S.,  60,  1881 ;  City  of  Opelika  v. 
Daniel,  59  Ala.,  211,  1877.  Contra,  Thoma» 
V.  City  of  Port  Huron,  37  Mich.,  320.     1873. 

10.  —  The  ordinance  passed  by  the  city 
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councils  of  Philadelphia,  on  the  16th  day  of 
February,  1854,  authorizing  a  subscription  of 
fifteen  thousand  shares  in  the  North  Western 
R.  R.  Co.,  is  not  in  violation  of  the  pro- 
visions of  the  act  of  February  3,  1854,  known 
as  the  Consolidation  Act,  nor  in  violation  of 
the  vested  rights  of  the  citizens  of  the  then 
county  of  Philadelphia;  nor  is  it  contrary 
to  their  constitutional  right  to  be  exempt 
from  taxation,  except  by  their  representa- 
tives. Riddle  v.  Philadelphia  and  North 
Western  R.  R.  Co.,  1  Pittsburgh,  158.     1854. 

11.  —  The  act  authorizing  the  city  of  San 
Antonio  to  issue  bonds  in  aid  of  the  San  An- 
tonio and  Mexican  Gulf  R.  R.  Co.,  held,  un- 
constitutional, as  it  embraces  more  than  one 
subject.  Biddings  V.  City  of  San  Antonio,  il 
Tex.,  548,  1877;  Peck  v.  San  Antonio,  51  ib., 
490,  1879.  A  Texas  statute  held  unconstitu- 
tional as  embracing  more  than  one  subject. 
San  Antonio  v.  Mehdjfy,  96  U.  S.,  312.    1877. 

12.  —  Under  the  constitution  of  Illinois  of 
1848,  a  bill  passed  by  both  houses  of  the  legis- 
lature became  a  law  when  it  was  approved 
and  signed  by  the  governor  of  the  state 
within  ten  days  after  its  presentation  to  him ; 
and  this,  notwithstanding  the  fact  that, 
when  the  bill  was  so  approved  and  signed, 
the  legislature  had  adjourned  sine  die.  Seven 
Hickory  v.  Ellery,  103  U.  S.,  423.  1880.  See, 
also,  Amoskeag  National  Bank  v.  Town  of 
Ottawa,  12  Amer.  &  Eng.  R.  R.  Cases  (U.  S. 
S.  C),  546;  105  U.  S.,  667.     1881. 

13.  —  Undei  the  constitution  of  1848,  the 
legislature  could  properly  confer  upon  a  city 
the  power  to  contract  indebtedness  and 
issue  its  bonds  for  a  corporate  purpose  with- 
out any  vote  of  the  people,  but  it  could  go 
no  further.  It  could  not  compel  a  city  or 
incorporated  town  to  incur  a  debt,  unless 
the  legislative  department  of  the  city  or 
town  saw  proper  to  do  so.  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co.  v.  City  of 
Aurora,  99  111.,  3U5,  1881;  5  Amer.  &  Eng. 
R.  R.  Cases,  191. 

14.  —  The  section  of  the  constitution  of 
IlHnois  entitled  "Municipal  subscriptions  to 
railroads  or  private  corporations,"  which 
took  effect  July  8,  1870,  did  not  invalidate 
township  bonds  which,  pursuant  to  a  vote 
cast  at  an  election  of  the  voters  of  the  town- 
ship lawfully  held  on  that  day,  before  clos- 
ing the  poUs  of  the  general  election,  were 


issued  to  pay  a  previously  voted  donatiorr 
that  was  to  be  raised  by  special  tax.  Louis- 
ville v._  Savings  Bank,  104  U.  S.,  469,  1881; 
13  Amer.  &  Eng.  R.  R.  Cases  (U.  S.  S.  C), 
589. 

15.  —  The  constitution  of  the  state  which, 
came  into  operation  July  2,  1870,  annulled, 
the  power  of  any  city,  town  or  township  ta 
make  donations  or  loan  its  credit  to  arail- 
road  company,  and,  after  that  date,  rendered 
the  act  of  1867  ineffective.  As  the  town  had 
no  authority  to  make  a  contract  to  give,  and 
the  acceptance  by  the  company  was  an  un- 
dertaking to  do  nothing  which  it  was  not 
bound  to  do,  before  the  authority  of  the  town 
to  make  or  to  engage  to  make  a  donation, 
came  into  existence,  no  valid  contract  arose, 
from  such  offer  and  acceptance.  The  bonds., 
so  issued  are  void.  Concord,  Town  of,  v. 
Portsmouth  Savings  Bank,  92  U.  S.,  C25, 
1875.  Overruled  and  contrary  doctrine  held 
in  Fairfield  v.  Gallatin  County,  100  U.  S., 
47,  1879 ;  following  Chicago  and  Iowa  R.  R.. 
Co.  V.  Pinckney,  74  111.,  277,  1874. 

16.  —  Where,  pursuant  to  the  authority 
conferred  by  a  legislative  enactment,  such  a 
donation  was  voted  by  a  county  in  Illinois. 
before  the  adoption  of  that  constitution,  the 
donation  may  be  thereafter  completed  by 
the  issue  of  the  requisite  bonds.  Fairfield. 
V.  County  of  Gallatin,  100  U.  S.,  47,  1879; 
Town  of  Prairie  v.  Lloyd,  97  111.,  179,  1881 ; 
3  Amer.  &  Eng.  R.  R.  Cases,  58 ;  Decker  v. 
Hughes,  68111.,  33,  1873;  Wright  v.  Bishop, 
88  111.,  303,  1878;  31  Amer.  R'y  Rep.,  301;. 
Quincy,  Missouri  and  Pacific  R.  B.  Co.  v. 
Morris,  84111.,  410,  1877;  16  Amer.  R^y  Rep.,. 
494;  People  v.  Jackson  County,  93  111.,  441, 
1879. 

17.  —  The  act  authorizing  the  city  of  Wheel- 
ing to  subscribe  to  the  capital  stock  of  the- 
Wheeling  and  Lake  Erie  R.  R.  Co.  con- 
strued. Held,  that  the  act  was  repealed  by 
the  adoption  of  the  new  constitution.  Held,. 
that  as  the  voters  had,  prior  to  the  repeal, 
voted  in  favor  of  the  subscription,  but  that 
the  subscription  had  not  in  fact  been  made- 
at  that  time,  the  proceedings  were  inopera- 
tive, and  further  proceedings  were  enjoined. 
List  V.  City  of  Wheeling,  7  West  Va.,  501,. 
1874.  But  see  State  ex  rel.  v.  Town  of 
Clark,  23  Minn.,  422.     1877. 

18.  —  On  January  1, 1875,  when  tho  amend- 
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ment  of  the  constitution  (art.  8,  §  11)  went 
into  effect  prohibiting  any  town  from  loan- 
ing its  money  or  credit  in  aid  of  agiy  cor- 
poration, or  from  becoming  the  owner  of 
any  stock  or  bonds  of  a  corporation,  all  action 
on  the  part  of  any  town  to  issue  its  bonds  in 
aid  of  a  railroad  not  then  conipleted  at 
once  become  nugatory,  unless  where  some 
previous  vested  right  had  accrued.  Falconer 
V.  Buffalo  and  Jamestown  B.  B.  Co.,  69  N. 
Y.,  491,  1877;  18  Amer.  R'y  Rep.,  46. 

19.  —  To  an  action  on  negotiable  bonds 
issued  by  the  defendant,  it  pleaded  that  the 
act  incorporating  it  was  unconstitutional: 
1st,  because  the  subject  of  the  act  was  not 
expressed  in  its  title ;  2d,  because  under  the 
constitution  of  Missouri  the  legislature 
could  not  amend  the  charter  of  the  town  cor- 
poration'by  making  it  a  ci^y  corporation ;  3d, 
because  Plattsburg  did  not  in  fact  have  five 
thousand  people  when  it  was  incorporated 
as  a  city,  as  required  by  the  constitution  of 
the  state.  HeM,  that  neither  of  these  objec- 
tions was  well  taken.  Such  questions  cannot 
be  collaterally  raised.  Judson  v.  City  of 
Plattsburg,  3  Dillon  (U.  S.  C.  C),  181.  1874. 
See,  also.  Alter  v.  Town  of  Cameron,  3  Dil- 
lon (TJ.  S.  C.  C),  198.     1874. 

20.  —  Section  11  of  art.  8  of  the  state 
constitution  has  the  effect  of  repealing 
all  acts  of  the  legislature  relating  to  the 
bonding  of  towns  for  railroad  purposes,  ex- 
cept BO  far  as  they  relate  to  existing  con- 
tracts actually  made  and  in  force  when  the 
provision  went  into  effect.  Buffalo  and 
Jamestown  R.  JR.  Co.  v.  Town  of  Collins,  5 
Hun  (N.  Y.),  485.     1875. 

21.  — As  long  as  a  city  exists,  laws  are 
void  which  withdraw  or  restrict  its  taxing 
power  so  as  to  impair  the  obligation  of  its 
contracts  made  upon  a  pledge  expressly  or 
impliedly  given  that  it  shall  be  exercised  for 
their  fulfilment.  Although  such  laws  be  en- 
acted, mandamus,  to  compel  the  city  to  ex- 
ercise that  power  to.  the  extent  it  possessed  it 
before  their  passage,  will  lie  at  the  suit  of  a 
party  to  such  a  contract  who  has  no  other 
adequate  remedy  to  enforce  it.  Wolff  v. 
New  Orleans,  12  Amer.  &  Eng.  R.  R.  Cases 
(U.  6.  S.  C),  625;  103  U.  S.,  358.     1880. 

22.  Depsts  and  side-tracks.  The  act  of  the 
legislature  of  Kansas,  entitled  "An  act  to 
authorize  counties,  incorporated  cities  and 


municipal  townships  to  issue  bonds  for  the 
purpose  of  building  bridges,  aiding  in  the 
consti'uction  of  railroads,  water-power  or 
other  works  of  internal  improvement,  and 
providing  for  the  registration  of  such  bonds, 
and  the  repealing  of  all  laws  in  conflict 
therewith,"  approved  March  2,  1873  (ch.  68, 
Laws  of  Kansas,  1873,  p.  110),  authorizes  a 
township  to  issue  its  bonds  to  aid  in  con- 
structing within  its  limits  the  depots  and 
side-tracks  of  an  existing  railroad.  Toum- 
ship  of  Rock  Creek  v.  Strong,  96  U.  S.,  271. 
1877. 

23.  Donation.  The  provisions  of  the  act . 
of  May  4,  1869  (1  R.  S.  1876,  p.  299),  "  to  en- 
able cities  to  aid  in  the  construction  of  rail- 
roads," etc.,  authorize  a  city  incorporated 
under  the  general  law  of  Indiana  to  extend 
sucli  aid,  in  the  construction  of  a  railway, 
in  either  of  two  ways,  viz. :  first,  by  sub- 
scribing to  the  stock  of  such  enterprise,  or, 
second,  by  making  a  donation  thereto.  In- 
diana North  and  South  Ry  Co.  v.  City  of 
Attica,  56  Ind.,  476.     1877. 

24,  —The  term  "donation"  as  used  in. 
the  act,  means  an  absolute  gift  or  grant  of  a 
thing,  without  any  condition  or  considera- 
tion,    lb. 

2.5.  Estoppel.  A  town  cannot  at  the  same 
time  deny  the  validity  of  its  bonds  and 
claim  the  proceeds  of  the  same.  Town  of 
Lyons  v.  Chamberlain,  89  N.  Y.,  578,  1883; 
Towru  of  Bennington  v.  Park,  60  Vt.,  178, 
1877. 

26.  —  The  fact  that  a  city  has  received  in 
exchange  for  void  bonds  issued  under  an  en- 
abling act  the  bonds  of  a  railway  company, 
in  whose  favor  the  city  bonds  were  issued, 
does  not  make  valid  the  unauthorized  obli- 
gations of  the  city.  A  municipal  corpora- 
tion has  no  general  authority  to  exchange 
promises  with  other  corporations  or  persons; 
its  contract,  to  be'  valid,  must  be  within  the 
scope  of  the  authority  conferred  upon  it  by 
law,  and  for  municipal  purposes.  Thomas 
V.  City  of  Port  Huron,  27  Mich.,  320.     1873. 

27.  Guaranty  of  railway  bonds.  An  act 
of  the  legislature  authorizing  the  corporate 
authorities  of  a  city  to  borrow  money  for 
works  of  internal  improvements,  Jield,  to  in- 
clude a  guaranty  of  the  payment  of  bonds 
issued  by  a  railway  company  for  money  to 
pay  debts  mcurred  for  construction  already 
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made,  and  for  future  improvements.  Mayor 
and  Aldermen  of  Savannah  v.  Kelly,  12 
Amer.  &  Eng.  E.  R.  Cases  (U.  S.  S.  C),  679. 
1883. 

28.  Legalizing  acts.  Various  legalizing 
acts  construed  and  held  to  validate  munici- 
pal subscriptions.  Quincy  v.  Cooke,  107 
TJ.  S.,  549,  1883;  Thompson  v.  Perrine,  103 
U.  S.,  806,  1880;  3  Amer.  &  Eng.'  R.  R. 
Cases,  140.  See  Same  v.  Same,  106  U.  S., 
589.  1883.  Contra,  Horton  v.  Thompson, 
71  N.  Y.,  513,  1&77;  Toibn  of  Duaneshurgh 
V.  Jenkins,  57  N.  Y.,  177,  1874. 

29.  —  The  supreme  court  of  Illinois  having 
decided  that  the  legislature  cannot,  by  sub- 
sequent legislation,  render  valid  a  note  by  a 
town  to  subscribe  to  railroad  stock,  if  there 
was  no  law  in  force  at  the  time  of  the  sub- 
scription authorizing  it,  tlie  federal  court 
will  follow  that  authority  although  in  con- 
flict with  a  prior  decision  of  the  United 
States  supreme  court.  Leslie  v.  Town  of 
Urbana,  8  Bissell  (U.  S.  C.  C),  485.  1879. 
See  Thompson  v.  Perrine,  13  Amer.  &  Eng. 
R.  R.  Cases  (U.  S.  S.  C),  577;  106  U.  S.,  589. 
1883. 

30.  —  Ch.  30,  Laws  of  1877,  to  legalize  the 
acts  and  proceedings  of  officers  of  the  town 
of  Eosendale  in  the  assessment  and  collection 
of  certain  taxes  authorized  by  act  of  1871, 
is  invalid,  because,  since  the  constitutional 
amendment  of  1871,  the  legislature  has  no 
authority  to  pass  any  special  law  for  the  as- 
sessment and  collection  of  taxes.  Kimball 
V.  Town  of  Rosendale,  42  Wis.,  407.     1877. 

31.  Levy  of  tax.  Where  an  act  of  the 
legislature  authorized  a  city  to  issue  its 
bonds  in  aid  of  a  railroad  company,  and  rat- 
ified a  contract  by  which  the  city,  having 
issued  its  said  bonds,  agreed  to  appropriate 
sufficient  moneys  from  its  treasury  to  pay 
the  accruing  interest  thereon,  the  city  was 
thereby  authorized  to  levy  a  tax  to  pay  said 
interest,  and  such  authority  carHed  with  it 
the  duty  to  make  the  levy.  Sibley  v.  Mobile, 
3  Woods  (U.  S.  C.  C),  535.     1876. 

32.  —  But  when,  at  the  time  of  the  issue 
of  the  bonds,  the  constitution  of  the  state 
limited  the  taxing  power  of  the  city  to  a 
certain  per  centum  upon  its  taxable  prop- 
erty, tfle  city  could  not  exceed  that  limit ; 
but  having  first  levied  a  tax  sufficient  to 
pay  its  current  expenses,  it  was  bound  by 
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its  contract  to  exhaust,  if  necessary,  the 
residue  of  its  taxing  power  in  order  to  pay 
the  interest  on  said  bonds.     lb. 

33.  Machine  shops.  The  provisions  of  the 
Indiana  statute  do  not  'authorize  a  city  to 
make  a  contract  to  aid  a  railway  company  to 
construct  its  line  by  delivering  to  it  a  cer- 
tain sum  in  money  or  bonds,  in  considera- 
tion of  the  agreement  of  such  company  to 
erect  and  maintain  its  machine  shops  in  or 
near  such  city.  Indiana,  North  ana  South 
Ry  Co.  V.  City  of  Attica,  56  Ind.,  476.  1877. 
See,  also.  New  Orleans,  Mobile  and  Chatta- 
nooga R.  R.  Co.  V.  Dunn,  51  Ala.,  128i  1874. 
Contra  as  to  the  statutes  of  Missouri.  Jar- 
rolt  V.  City  of  Moberly,  5  Dillon  (Ul  S.  C.  C), 
353.     1878. 

34.  M  a  i  n  C ;  statute.  The  statutes  of 
Maine  authorizing  municipal  aid  construed. 
Stevens  v.  Town  of  Anson,  73  Me.,  489. 
1883. 

35.  Power  to  subscribe.  A.  municipal  cor- 
poration cannot  subscribe  to  the  capital  stock 
of  a  railroad  company  and  issue  its  bonds  in 
payment  of  such  subscription  unless  the 
power  so  to  do  has  been  expressly  conferred 
by  law.  Lewis  v.  City  of  Clarendon,  5  Dil- 
lon (U.  S.  C.  C),  329,  1878;  Wells  v.  Super- 
visors, 103  U.  S.,  635,  1880;  2  Amer.  &  Eng. 
R.  R.  Cases,  605;  Barnes  v.  Toion  of  Laeon,, 
84  111.,  461,  1877;  Pitzmq.n  v.  Village  of  Free- 
burg,  93  111.,  Ill,  1879;  Tax-payers  of  Milan 
V.  Tennessee  Central  R.  R.  Co.,  11  pea 
(Tenn.),  339,  1883. 

36.  Railway  lying  in  another' state.  The 
subscription  to  the  capital  stock  of  a  rail- 
road lying  whoUy  in  another  state  is  for  a 
corporate  purpose;  as  in  the  case  of  the  city 
of  Quincy,  situated  on  the  western  border  of 
the  state,  subscribing  to  the  stock  of  a  rail- 
road to  be  constructed  from  a  point  on  the 
Mississippi  river,  opposite  tliat  city,  in  the 
state  of  Missouri,  to  a  point  westward,  in 
Nebraska.  Quincy,  Missouri  and  Pacific  R. 
R.  Co.  V.  Morris,  84  111.,  410,  1877;  16  Amer. 
R'y  Rep.,  494.  See,  contra,  Allen  v.  Louisi- 
ana, 103  U.  S.,  80,  1880;  2  Amer.  &  Eng.  R. 
R.  Cases,  599. 

37.  Ratification.  Corporate  ratification, 
without  authority  from  the  legislature,  can- 
not make  a  municipal  bond  valid  which  was 
void  when  issued  for  want  of  legislative 
power  to  make  it.    Lewis  v.  City  of  Shreve- 
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port,  12  Araer.  &  Eag. ,  R.  R.  Cases  (U.  S. 
S.  C),  683.     1883. 

38.  Roads  already  bnilt.  To  be  of  any 
effect  to  bind  a  town  to  issue  bonds  to  aid  in 
the  construction  of  a  railroad  under  Laws 
1877,  c.  106,  the  agreement  to  issue  bonds, 
provided  for  in  section  7  of  said  chapter, 
must  be  arrived  at  and  perfected  before  the 
construction  of  the  road  or  piece  of  road, 
the  construction  of  which  such  agreement  is 
designed  to  aid.  State  ex  rel.  v.  Highland, 
35  Minn.,  855.     1879. 

39.  Second  subscription  by  city.  The 
right  of  railway  companies  to  ask  from 
local  communities  assistance,  involving  the 
necessity  of  taxation,  will  not  be  enlarged 
by  construction.  Privileges  of  this  character 
are  in  derogation  of  individual  rights.  They 
will  not  be  implied,  but  must  be  clearly 
granted.  But,  when  this  has  been  done,  the 
judiciary  cannot  interfere  to  defeat  the  leg- 
islative will.  Tyler's  Executor  v.  Elizabeth- 
town  and  Paduodh  R.  R.  Co.,  9  Bush  (Ky.), 
510.     1873. 

40.  —  A  second  subscription  of  stock  in 
said  company  by  the  city  of  Louisville  for 
the  purpose  of  building  a  branch  road  is 
held  to  be  valid.    lb. 

41.  Statutory  autliority.  Under  a  stat- 
ute authorizing  a  municipality  to  issue 
bonds  in  aid  of  a  railroad,  payable  not  later 
than  ten  years  from  the  date  of  issuance, 
bonds  made  payable  twenty  years  from  their 
date  are  void.  Woodruff  v.  Okolona,  57 
Miss.,  806.     1880. 

42.  —  The  legislature  cannot  compel  a 
municipal  corporation  to  subscribe  for  rail- 
road stock  and  to  issue  its  bonds  in  payment 
therefor;  but  where,  under  a  mandatory 
act,  the  municipality  has  voluntarily  and 
without  the  compulsion  of  judicial  process 
subscribed  for  stock  and  issued  its  bonds, 
the  latter  are  not  invalidated  by  the  com- 
pulsory character  of  the  act ;  it  opei-ates  as 
an  authority  and  permission  to  do  the  acts, 
and,  having  been  done,  they  will  be  con- 
sidered as  liaving  been  done  voluntarily. 
Williams  v.  Town  of  Duanesburgh,  68  N.  Y., 
129.     1876. 

43.  — Where  authority  is  given  "  to  any  in- 
corporated town  or  city  "  in  a  county  to  sub- 
scribe to  the  capital  stock  of  a  railroad  com- 
pany, such  authority  is  not  limited  to  towns 


and  cities  incorporated  at  the  date  of  the 
passage  of  the  act.  Lewis  v.  City  of  Claren- 
don, 5  Dillon  (U.  S.  C.  C),  839.     1878. 

44.  —  Statutes  construed  and  bonds  held 
valid.  Wilkinson  v.  City  of  Peru,  61  Ind., 
1,  1878 ;  Converse  v.  City  of  Fort  Scott,  92  IT. 
S.,  503,  1875. 

45.  —  Statutes  construed  and  bonds  held 
invalid.  Sykes  v.  Mayor  of  Columbus,  55 
Miss.,  115,  1877;  Jarrolt  v.  Moberly,  108  U. 
S.,  580,1880;  3  Amer.  &Eng.  R.  R.  Cases,  113. 

46.  Subsequent  organization  of  munici- 
pal corporation.  An  enabling  act,  author- 
izing any  city  or  village  in  any  county 
through  any  portion  of  which  any  part  of  a 
certain  railroad  should  run,  to  issue  bonds  in 
aid  thereof,  is  prospective  in  its  intent,  and 
is  sufficient  authority  for  a  village,  incor- 
porated subsequently,  and  not  existing  at  the 
time  the  enabling  act  becomes  a  law,  to  issue 
such  bonds.  Long  v.  City  of  New  London, 
9  Bissell  (U.  S.  C.  C),  539.     1880. 

47.  Villages;  Illinois  statute.  The  act 
entitled  "An  act  to  provide  for  a  general 
system  of  railroad  incorporations,"  approved 
November  6,  1849,  in  so  far  as  it  provides  for ' 
municipal  subscription  to  the  capital  stock 
of  railroad  companies,  has  no  reference 
whatever  to  villages,  but  applies  only  to 
counties  and  cities.  Pitzman  v.  Village  of 
Freeburg,  92  111.,  111.     1879. 

48.  Toid  bonds.  Where  a  bond  is  made 
by  a  city  for  two  considerations,  as  to  one  of 
which  it  has  power  to  make  a  bond,  but  as 
to  the  other  has  none,  such  bond  is  wholly 
void.  The  holder  cannot  recover  on  the 
bond  as  such.  His  remedy  is  an  action  for 
money  had  and  received.  Oause  v.  City  of 
Clarksville,  1  Federal  Reporter,  353.     1880. 

II.  Peoceedings. 

49.  Acceptance.  Formal  acceptance  by 
the  corporation  is  unnecessary.  The  build- 
ing of  the  road  is  a  sufficient  acceptance. 
State  ex  rel.  v.  Town  of  Lime,  28  Minn.,  531, 
1877;  State  ex  rel.  v.  Hastings,  24  ib.,  78, 
1877. 

50.  Appeal.  A  petition  was  presented  to 
the  county  board  asking  an  appropriation 
for  a  township  of  $75,000,  to  aid  a  raUway, 
as  provided  by  the  statute.  An  election  was 
held  and  the  aid  voted.     In  June,  1880,  the 
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board  levied  a  tax  of  one  per  cent,  accord- 
ingly. Jn  June,  1881,  another  levy  of  one 
per  cent,  was  ordered,  and  on  trial  of  an 
appeal  from  this  last  order  the  appellant 
offered  to  show  that  a  tax  of  one  per  cent, 
for  the  years  1880  and  1881  would  not  raise 
the  $15,000.  Held,  that  the  evidence  was 
immaterial.  Held,  also,  that  the  appeal 
raised  no  question  upon  the  proceedings  oc- 
curring before  the  order  appealed  from. 
Qavin  v.  Camm'rs  of  Deoatur  County,  81 
Ind.,  480.     1883. 

51.  Certiorari.  Where  the  action  of  the 
county  judge,  authorizing  the  issue  of  bonds, 
was  reversed  upon  certiorari,  bonds  issued 
while  the  certiorari  proceedings  are  pending 
will  be  held  invalid.  Stewart  v.  Town  of 
Lansing,  15  Blatchford  (U.  S.  C.   C),  281. 

ism 

62.  Collateral  attack.  The  county  judge 
being  required  to  act  upon  the  petition  for 
the  issue  of  bonds,  his  judgment  thereon 
cannot  be  collaterally  assailed.  Munson  v. 
Town  of  Lyons,  12  Blatchford  (U.  S.  C.  C), 
539.    1875. 

53.  Commissioners;  powers  and  liabili- 
ties. The  railroad  commissioners  appointed 
under  the  act  authorizing  certaitf  towns  of 
Livingston  county  to  issue  bonds  and  take 
stock  in  ihe  E.  and  G.  V.  R.  R.  Co.  (ch.  443, 
Laws  of  1868), had  no  relation  to  the  county, 
and  in  lio  sense  were  they  subject  to  the 
supervision  by  or  subordinate  to  its  board  of 
supervisors.  Said  board  had  no  jurisdiction 
to  appoint  a  committee  of  its  niembers  for 
the  purpose  of  an  investigation  to  ascertain 
who  were  the  raih'oad  commissioners,  under 
said  act,  and  had  no  authority  to  require  the 
attendance  of  witnesses  before  the  commit- 
tee upon  such  investigation  (g  1,  ch.  190, 
Laws  of  1858);  and  that,  therefore,  a  sub- 
poena requiring  such  attendance  conveyed 
no  mandate  which  imposed  compliance,  and 
disobedience  thereto  was  not,  within  the 
meaning  of  the  law,  contempt.  Bradner, 
In  re,  87  N.  Y.,  171.     1881. 

54.  Consideration.  Where,  in  an  action 
of  mandamus,  the  petition  for  the  donation 
shows  that  the  railway  is  not  yet  completed, 
and  the  donation  is  asked  because  the  con- 
struction of  such  railway  will  enhance  the 
value  of  the  property  of  the  petitioners,  an 
answer  alleging  a  want  of  consideration  for 


the  donation  is  insufficient.     City  of  Kokomo 
V.  The  State,  57  Ind.,  153.     1877. 

55.  Consolidation  of  railways.  The  right 
to  make  a  subscription  to  a  railway  company 
heW  to  pass  to  its  successor  with  which  it 
was  consolidated.  Empire  v.  Darlington, 
101  U.  S.,  87,  1879;  Lewis  v.  City  of  Claren- 
don, 5  Dillon  (U.  S.  C.  C),  329,  1878.  See, 
also,  Illinois  Midland  R'y  Co.  v.  Town  of 
Barnett,  85  111.,  313,  1877;  Town  of  East 
Lincoln  v.  Davenport,  94  U.  S.,  801,  1876. 

66.  Constitutional  law.  A  popular  vote 
authorizing  a  subscription  does  not,  consti- 
tute such  a  contract  with  a  railway  company 
as  to  coiiie  within  the  provisions  of  the  fed- 
eral constitution  in  relation  to  contracts. 
Where  the  power  to  subscribe  is  taken  away 
after  such  a  vote,  but  before  actual  subscrip- 
tion, the  railway  company  cannot  compel 
the  subscription  to  be  made.  Concord, 
Town  of,  V.  Portsmouth  Savings  Bank,  93 
TJ.  S.,  635.     1875. 

57.  —  The  legislature,  under  the  constitu- 
tional restriction  that  two-thirds  of  the 
qualified  votei's  of  a  town  in  Mississippi,  at 
a  special  election  or  regular  election  to  be 
held  in  such  town,  shall  assent  thereto,  may 
authorize  a  town  to  aid  a  railroad  by  issuing 
and  delivering  intei-est-bearing  bonds,  as  a 
donation,  to  secure  the  permanent  location 
in  the  town  of  a  depot  of  the  road.  New 
Orleans,  St.  Louis  and  Chicdgo  B.  R.  Co. 
V.  McDonald,  53  Miss.,  240.     1876. 

68.  —  Proceedings  considered  under  the 
provisions  of    the  constitution    of    Texas. 
Austin  V.  Gulf,  Colorado  and  Santa  Fe  R.  , 
B.   Co.,  45  Tex.,  234,    1876;   13  Amer.   R'y 
Rep.,  173. 

59.  Contract.  A  petition  for  an  election 
by  a  mpnicipal  corporation  to  take  stock  in 
a  railway  company,  and  to  issue  bonds  in 
payment,  upon  certain  conditions,  the  notice 
of  the  election,  and  an  affirmative  vote 
thereupon,  upon  the  faith  of  which  money 
is  expended  and  the  road  substantially  built 
and  equipped,  is  a  contract  between  the  cor- 
poration, and  the  railway  company.  People 
ex  rel.  v.  Holden,  83  III.,  93.     1876. 

CO.  Elections.  Elections  held  invalid 
under  the  facts.  People  v.  Town  of  Laenna, 
67  111.,  65,  1873;  People  v.  Town  of  Santa 
Anna,  67  ib,,  57,  1873;  People  v.  Cline, 
63  ib.,  394,    1873;  7  Amer.   R'y  Rep.,  373; 
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lAppincoit  v.    Tcian   of  Pana,  93  ib*.,  24, 
1879. 

61.  —  In  the  absence  of  an  express  au- 
thority, the  condition  upon  which  a  munici- 
pal subscription  is  voted  cannot  be  changed 
by  a  subsequent  vote,  either  directly  or  indi- 
rectly. Such  subsequent  election  is  ultra 
vires,  and  the  act  void,  being  unsanctioned 
by  law.  People  ex  rel.  v.  Town  of  Waynes- 
ville,  88  III.,  469,  1878;  31  Amer.  R'y  Rep., 
339. 

62.  —  In  a  suit  by  a  I'ailroad  company  to 
enforce  the  issuing  of  bonds  by  a  munici- 
pality for  its  use,  the  burden  of  proof  is 
upon  the  railroad  company  to  show  affirma- 
tively that  the  issue  of  the  bonds  was  au- 
thorized by  a  vote  of  the  people,  had  pursu- 
ant to  a  law  providing  therefor,  prior  to  the 
adoption  of  tho  present  constitution;  and 
the  law  under  which  the  election  is  held 
must  be  substantially  complied  with,  or  the 
election  will  confer  no  authority.  Chicago 
and  Iowa  R.  R.  Co.  v.  Mallory,  101  III.,  583, 
1883;  5  Amer.  &  Eng.  R.  R.  Cases,  139. 

63.  —  The  provisions  of  the  registry  law 
(chap.  171,  Laws  of  1868)  are  mandatory  and 
imperative.  An  election  without  registra- 
tion of  voters  is  void.  Nefzger  v.  D.  and  St. 
P.  R'y  Co.,  36  la.,  643.     1873. 

64.  —  An  election  can  be  ordered  only  by 
the  functionaries  designated  by  the  law.  An 
election  called  by  any  other  person  or  body 
is  absolutely  void,  and  so  are  all  acts  grow- 
ing out  of  or  performed  under  it.  Bonds 
issued  in  pursuance  of  such  an  election  are 
void,  and  taxes  levied  for  their  payment,  or 
for  the  payment  of  interest  thereon,  are  il- 
legal and  their  collection  may  be  enjoined. 
Jacksonville,  Northwestern  and  Southeastern 
R.  R.  Co.  V.  Virden,  104  lU.,  339.     1883. 

6.5.  —  Where  the  law,  under  which  an 
election  is  had  on  the  question  of  corporate 
subscription  to  a  railroad,  required  only  that 
a  majority  of  legal  voters  of  the  municipal- 
ity voting  at  such  an  election  sliould  vote  in 
favor  of  the  proposed  subscription,  held,  that 
it  was  not  essential  that  a  majority  of  all  the 
legal  voters  should  vote  for  the  proposition, 
but  that  it  was  sufficient  that  a  majority  of 
legal  votes  actually  cast  should  be  in  favor 
thereof.  People  v.  Town  of  Harp,  67  111., 
63,  1873 ;  Reiger  v.  Comm'rs  of  Beaufort,  70 
N.  C,  319,  1874.    But  see  Chester  and  Lenoir 


R.  R.  Co.  V.  Comm'rs  of  Caldwell  County,  78 
N.  C,  486.     1875. 

66.  —  The  "  assent "  of  the  qualified  voters 
required  by  §  14,  art.  11,  of  the  constitution 
of  1865,  before  a  municipal  subscription 
could  be  made  to  the  stock  of  a  corporation, 
was  an  affirmative;  positive  act.  Mere  inac- 
tion of  the  voters,  by  failing  to  vote,  did  not 
express  assent  within  the  meaning  of  that 
section.  State  ex  rel.  v.  Brassfleld,  67  Mo!^, 
331.     1878. 

67.  —  Ch.  953  of  1867,  as  amended  by  ch. 
317,  1868,  authorizing  the  village  of  Fort  Ed- 
ward to  issue  bonds,  requires  that  notice  of 
the  special  election  should  be  published  for 
at  least  two  weeks  previous  to  such  election. 
No  bonds  can  be  issued  under  the  provisions 
of  said  acts  unless  a  majority  of  all  the  tax- 
able inhabitants  Bhall  vote  therefor.  The 
consent  of  a  majority  of  all  those  who  at- 
tend the  meetings  is  not  sufficient.  Culver 
V.  Village  of  Fort  Edward,  8  Hun  (N.  Y.), 
340.     1876. 

68.  —  A  popular  vote  in  favor  of  a  munic- 
ipal subscription  for  stock  of  a  railroad 
company,  cast  at  an  election  held  without 
authority  of  law,  does  not  bind  the  munici- 
pality nor  confer  the  power  to  make  the  sub- 
scription. Allen  V.  Louisiana,  103  U.  S.,  80, 
1880;  3  Amer.  &  Eng.  R.  R.  Cases,  599. 

69.  —  An  irregularity  in  conducting  the 
election  will  not  defeat  a  rebovery  on  the 
bonds  or  on  the  coupons  thereto  attached, 
nor  overcome  the  presumption  that  the 
plaintiff,  in  the  usual  course  of  business,  be- 
came at  their  date  the  holder  of  them  for 
value.    Pana  v.  Bowler,  107  U.  S.,  529.  1882. 

70.  —  Where  the  statute  authorized  a 
town  to  subscribe  to  the  capital  stOck  of  a 
railroad,  upon  a  vote  taken  for  that  purpose 
at  a  regular  town  meeting,  a  vote  taken  at  a 
special  meeting,  called  for  that  purpose,  will 
not  confer  authority  upon  the  town  to  make 
such  subscription.  Pana,  Town  of,  v.  Lip- 
pencott,  2  Brad  well  (111.),  466.     1877. 

71.  —The  proposition  submitted  to  the 
vote  of  the  citizens,  at  the  election  held 
under  statute,  fairly  construed,  was  whether 
the  city  should  issue  its  bonds  in  aid  of  the 
railroad  "to  an  amount  not  exceeding 
$1,000,000,"  and  the  election  having  resulted 
in  favor  of  the  proposition,  the  city  council 
had  a  discretionary  power  as  to  the  amount  of 
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bonds  to  be  issued,  not  exceeding  $1,000,000, 
and  might  confine  the  issue  to  $500^000. 
Winter  v.  City  Council  of  Montgomery,  65 
Ala.,  403,  1880;  7  Amer.  &  Eng.  R.  R.  Cases, 
307. 

72.  —  The  statute  of  Maine  requiring  a 
vote  of  two-thirds  majority  construed.  Port- 
land and  Ogdensburgh  R.  R.  Co.  v.  Inhabit- 
ants ofStandish,  65  Me.,  63,  1875;  10  Amer. 
R'yRep.,  111. 

73.  —  Competency  and  suflSciency  of  the 
evidence  determined.  Hannibal  v.  Faimtle- 
ray,  105  U.  S.,  408.     1881. 

74.  —  Where  an  act  provides  that  if  a 
majority  of  the  legal  voters,  voting  at  an 
election  held  for  that  purpose,  shall  be  found 
to  be  in  favor  of  such  subscription,  it  shall 
be  deemed  and  held  that  such  town  h'ad 
taken  stock  in  said  company  according  to 
the  proposals  made,  held,  that  the  statute 
makes  such  a  majority  vote  equivalent  to, 
and  a  substitute  for,  a  subscription  by  the 
town  upon  the  books  of  the  company.  Town 
of  East  Lincoln  v.  Davenport,  94  U.  S.,  801. 
1876. 

75.  —  estoppel.  A  town  and  its  tax- 
payers will  be  estopped  by  silence  from  ques- 
tioning an  election  on  the  ground  that  it 
should  have  been  by  ballot,  where  no  objec- 
tion was  made  until  after  the  work  had  been 
partly  performed  in  consideration  of  the 
transfer  of  the  bonds.  New  Saven,  Middle- 
town  and  Willimantic  R.  R.  Co.  v.  Town  of 
Chatham,  43  Conn.,  465,  1875;  10  Amer.  R'y 
Eep.,  168. 

76.  —  It  appeared  that  when  the  vote  was 
taken  the  treasurer  and  managing  director 
of  the  company  was  present,  and  saw  how 
it  was  done,  but  that  he  was  not  acting  offi- 
cially, and  that  his  knowledge  was  not  con- 
veyed to  any  of  the  other  directors  of  the 
company.  Held,  that  th©  company  was  not 
affected  by  his  knowledge.     76. 

77.  —  Where  an  election  to  determine 
whether  or  not  a  township  will  subscribe  to 
the  stock  of  a  railroad  company  wa?  illegal 
and  void,  because  not  held  and  conducted  by 
the  proper  officers,  and  the  supervisor,  after 
such  election,  made  the  subscription,  it  was 
urged  that  after  such  subscription,  and  the 
building  of  the  road;  the  town  was  estopped 
from  denying  the  validity  of  the  same ; 
held,  that  the  town  was  not  so  estopped. 


People  V.  Town  of  Santa  Anna,  67  111.,  57. 
1878. 

78.  —  Held  contra  where  expenditures 
had  been  incurred  on  the  faith  of  the  sub- 
scription. B.,  C.  R.  and  M.  R.  R.  Co.  v. 
Stewart,  Sd  la.,  267, 1874;  20  Amer.  R'y  Rep., 
89;  Lamb  v.  B.,  C.  R.  and  M.  R.  R.  Co.,  39  ' 
la.,  338,  1874. 

79.  —  notice;  ballots.  Notice  of  the 
election  which  specifies  the  name  of  the 
company,  and  that  the  aid  voted  is  to  be  ex- 
pended by  said  coinpany  in  "the  construc- 
tion of  its  road  within  Waterloo  and  Cedar 
Falls  townships,  on  the  west  side  of  the 
Cedar  river  above  Black  Hawk  creek  in  said 
county,"  is  sufficiently  specific  as  to  the  line 
of  the  road.  West  v.  Whitaker,  37  la.,  598. 
1873. 

80.  —  The  notice  also  specified  that "  those 
in  favor  of  aiding  in  the  construction  of  said 
railroad  will  have  written  or  printed  on  their 
ballots  '  taxation,'  and  those  opposed  thereto 
'  no  taxation.' "  Held,  that  ballots  having 
on  them  the  word  "  taxation  "  were  properly 
counted  and  returned  as  '■  for  taxation."  lb. 

81.  Fraud.  Assurancesby  the  officers  of  a 
railway  company,  in  writing,  that  if  a  vote 
by  a  town  is  in  favor  of  subscription  to  its 
capital  stock,  the  bonds  will  not  be  called 
for  until  satisfactory  assurance  is  given  of 
the  completion  of  the  I'oad,  cannot  be  re- 
garded as  a  fraud  operating  to  induce  an 
affirmative  vote.  And  when  such  a  vote  is 
had,  if  the  supervisor  enters  into  a  further 
agreement  to  isssue  biit  half  of  the  bonds 
voted,  on  satisfactory  assurances,  this  will 
not  release  a  new  town,  formed  out  of  part 
of  the  original  town,  from  the  payment  of 
its  just  proportion.  Hensley  Township  v. 
The  People,  84  111.,  544.     1877. 

82.  —  estoppel.  The  fact  that  the  work  on 
a  railway  had  been  performed  and  money 
expended  without  objection  from  the  tax- 
payers would  not  estop  them  from  subse- 
quently denying  the  validity  of  a  tax  voted 
to  aid  in  its  construction,  upon  discovering 
that  the  vote  had  been  procured  by  fraudu- 
lent representations.  Sinnett  v.  Moles,  38 
la.,  25.     1873, 

83.  —  Defective  subscriptions  may  be  val- 
idated by  legalizing  acts.  Rogers  v.  Roch- 
ester, Homellsville  and  Pine  Creek  R.  R.  Co., 
21  Hun  (N.  y.),  44,  1880;  Rogers  v.  Roch- 
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ester,  etc.,  R.  R.  Co.,  28  Hun  (N.  Y.),  44, 
1880 ;  Quiney  v.  Cooke,  12  Araer.  &  Eng.  E. 
E.  Cases  (U.  S.  S.  C),  645;  107  U.  S.,  549, 1882. 

84.  —  But  the  legislatui'e  is  powerless,  by 
subsequent  enactment, .  to  validate  a  void 
election  of  a  town,  under  the  township  sys- 
tem, for  such  subscription.  Williams  v. 
Town  of  Roberts,  88  111.,  11,  1878;  21  Amer. 
E'y  Rep.,  268. 

85.  Mandamus.  The  assessors  may  by 
mandamus  be  compelled  to  examine  the  evi- 
dence and  determine  the  facts  which  they 
are  required  to  pass  upon.  Howland  v. 
Eldredge,  43  N.  Y.,  457.     1871. 

86.  —  Where  a  subscription  is  voted  in 
favor  of  a  railway  company  by  a  town,  un- 
der a  law  which  leaves  no  discretion  in  its 
oflBicers  but  to  make  the  subscription  with- 
out unnecessary  delay,  a  mandamus  may  be 
awarded  to  compel  the  issue  and  delivery  of 
the  bonds  of  the  town,  although  no  formal 
subscription  has  been  made  upon  the  books 
of  the  company.  Illinois  Midland  R'y  Co. 
V.  Town  ofBarnett,  85  lU.,  313.     1877. 

87.  —  There  is  no  presumption  that  the 
law  has  been  strictly  complied  with  in  pro- 
ceedings of  this  character.  Before  the  sub- 
scription can  be  enforced  by  mandamus  it 
must  appear  that  the  law  has  been  complied 
with  in  all  respects.  Springfield  and  Illinois 
Southeastern  By  Co.  v.  Cold  Spring  Tp,  72 
lU.,  603.     1874. 

88.  —  Where  corporate  authorities,  when 
called  upon  to  piake  a  subscription  and  de- 
liver bonds  in  pursuance  to  a  vote,  refuse  to 
issue  the  same,  no  tender  of  certificate  of 
stock  is  necessary  before  applying  for  a  man- 
damus to  compel  their  issue  and  deliyery. 
A  readiness  to  deliver  such  certificates  is 
sufficient.  Illinois  Midland  Ry  Co.  v.  Town 
ofBarnett,  85  111.,  313.     1877. 

89.  Notice ;  time.  Under  Sp.  Laws  1875, 
c.  132,  notice  of  the  time,  place  and  object 
of  a  meeting  to  vote  upon  the  question  of 
issuing  bouds  to  aid  in  the  construction  of  a 
railway  was  required  to  be  posted  in  three 
public  places  "at  least  ten  days  prior"  to 
such  meeting.  Held,  that  notice  posted 
on  May  13th,  of  a  meeting  to  be  held  on  the 
23d  day  of  the  same  month,  was  sufficient. 
Coe  V.  Caledonia  and  Mississippi  Ry  Co., 
27  Minn.,  197,  1880;  Hoyt  v.  Braden,  ib.^ 
490,  1881. 


90.  —  Ordinance  examined  and  held  valid 
under  the  statutes  of  Minnesota.  Warsop 
V.  City  of  Eastings,  22  Minn.,  437,  1876; 
State  ex  rel.  v.  Lake  City,  25  ib.,  404,  1879. 

91.  Petition  and  proceedingrs.  The  suffi- 
ciency of  the  petitions  for  municipal  aid  de- 
termined in  various  cases.  Adams  v.  Mayor 
of  City  of  Kokomo,  12  Amer.  &  Eng.  E.  E. 
Cases  (Ind.),  585,  1883;  City  of  Kokomo  v. 
The  State,  57  Ind.,  152,  1877 ;  Town  of  Wells- 
borough  V.  New  York  and  Canadian  R.  R. 
Co.,  76  N.  Y.,  183,  1879;  Craig  v.  Town  of 
Andes,  93  N.  Y.,  405,  1883;  People  ex  rel.  v. 
Town  of  Oldtown,  88  111.,  202, 1878;  21  Amer. 
R"y  Rep.,  297;  Chicago,  Danville  and  Vin- 
cennes  R.  iJ.  Co.  v.  Coyer,  79  111.,  373,  1875. 

92.  —  The  proceedings  for  the  bonding  of 
a  town  under  the  laws  of  New  York  exam- 
ined. Mellen  v.  Town  of  Lansing,  20  Blatch- 
ford  (U.  S.  C.  C.)  278, 1882 ;  Scipio  v.  Wright, 
101  U.  S.,  665,  1879;  Town  of  Springport  v. 
Teutonia  Savings  Bank,  5  Amer.  &  Eng.  E. 
E.  Cases,  199;  84  N.  Y.,  403,  1881;  Currie  v. 
Tovm  of  Lewiston,  15  Federal  Reporter,  877, 
1883;  Irwin  v.  Town  of  Ontario,  3  ib.,  49, 
1880;  People  ex  rel.  v.  Spencer,  55N.  Y., 
1,  1873;  People  ex  rel.  v.  Barrett,  18  Hun 
(N.  Y.),  206,  1879  ;PeopZe  ex  rel.  v.  Huiton, 
18  ib.,  116,  1879;  Hardenbetgh  v.  Van  Kew- 
ren,  16  ib.,  17,  1878;  Calhoun  v.  Delhi  and 
Middletown  R.  R.  Co.,  64  Howard's  Practice 
(N.  Y.),  391,  1883;  Craig  v.  Town  of  Andes, 
93  N.  Y.,  405,  1883;  Orleans  v.  Piatt,  99  U. 
S.,  676,  1878;  Lyons  v.  Munson,  ib.,  684, 1878. 

93.  —  Commissioners'  powers  determined. 
Falconer  v.  Buffalo  and  Jamestown  R.  R. 
Co.,  7  Hun  (N.  Y.),  499,  1876;  Same  v.  Same, 
69  N.  Y.,  491,  1877. 

94.  —  The  adjudication  and  judgment  of 
the  county  judge,  that  a  majority  of  the  tax- 
payers of  a  town  consented  to  the  issue  of 
such  bonds,  creates  no  absolute  right  in  the 
railroad  company  thereto.  Buffalo  and 
Jamestown  R.  R.  Co.  v.  Tovm  of  Collins,  5 
Hun  (N.  Y.),  485.    1875. 

95.  —  No  contract  or  legal  obligation  is 
created,  as  against  a  town,  till  the  sub- 
scription for  the  railroad  stock  is  made.    76. 

98.  —  The  statutes  and  constitution  of 
Wisconsin  in  relation  to  municipal  Sub- 
scriptions construed.  Bound  v.  Wisconsin 
Central  R.  R.  Co.,  45  Wis.,  543.     1878. 

97.  —  Where  the  certificates    of    assent 
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were  made  out  in  seven  different  parts  and 
circulated  for  signature,  and,  after  the  names 
had  been  attached,  these  different  parts  were 
fastened  together  and  presented  to  the  com- 
missioners for  their  action,  it  was  held  that 
this  was  a  substantial  compliance  with  law. 
First  National  Bank  of  St.  Johnsbury  v. 
Town  of  Concord,  50  Vt. ,  257.    1877. 

98.  —  Where  certain  tax  payers  withdrew 
their  assent  to  the  issuing  of  bonds  before  the 
bonds  had  been  issued,  but  the  commis- 
sioners disregarded  the  withdrawal,  held, 
that  the  decision  of  the  commissioners  was 
final  and  the  bonds  were  valid.  First  Na- 
tional Bank  of  North  Bennington  v.  Town 
of  Dorset,  16  Blatchford  (U.  S.  O.  C),  63. 
1879. 

99.  —  Held,  that  the  filing  of  the  assent 
of  tax-payers  was  not  sufficient.  Under  the 
statute  such  assent  must  also  be  recorded. 
Essex  County  R.  B.  Co.  v.  Town  of  Lunen- 
burgh,  49  Vt,  143,  1876;  Lamoille  Valley  R. 
B.  Co.  V.  Town  of  Fairfieldi  51  Vt.,  357, 
1878. 

100.  —  A  review  of  a  judgment  in  a  sub- 
scription to  a  railway  company  refused. 
Inhabitants  of  Brooks  v.  Belfast  and  Moose- 
head  Lake  B.  B.  Co.,  73  Me.,"365.     1881. 

101.  —  Irregularities  in  proceedings  held 
not  to  be  fatal.     Fielder  v.  Montgomery  and 

tEufaula  B.  B.  Co.,  51  Ala.,  178.     1874. 

102.  —  The  act  to  incorporate  the  Illinois 
Grand  Trunk  Railway,  approved  March  25, 
■1869,  construed.  Walnut  v.  Wade,  103  U.  S. 
683,  1880 ;  3  Amer.  &  Eng.  R.  R.  Cases,  36. 
See,  also,  Wade  v.  Walnut,  105  U.  S.,  1. 
1S81. 

103.  —  Bonds  held  not  to  be  invalid  be- 
cause not  issued  until  after  the  date  when 
the  assessment  roll  was  by  lq,w  required  to 
be  completed,  the  assent  having  been  filed, 
and  the  subscription  for  the  stock  of  the 
company  made,  the  bonds  executed  and 
some  of  them  sold,  and  the  proceeds  paid  on 
account  of  the  subscription  before  that  date. 
Scipio  V.  Wright,  101  U.  S.,  665.     1879. 

104.  —  Where  a  proceeding,  instituted  for 
the  purpose  of  bonding  a  town,  is  adjudged 
to  be  illegal,  after  it  has  proceeded  so  far 
that  certain  bonds  have  been  sold  and  their 
proceeds  have,  been  expended  in  the  con- 
struction of  a  railway  in  good  faith  by  the 
agent  or  trustee  for  tlie  town,  such  agent  or 


trustee  should  be  allowed  for  the  money  ex- 
pended. Town  of  Lyons  v.  Chamberlin,  25 
Hun  (N.  Y.),  49.     1881. 

105.  —  If  a  municipal  corporation  is  au- 
thorized to  subscribe  a  certain  amount  in 
aid  of  a  railway  company  and  but  a  part  is 
subscribed,  it  seems  the  power  is  not  ex- 
hausted, but  other  subscriptions  may  be 
made  to  the  amount  named;  and  if  the  at- 
tempt to  exercise  the  power  proves  inef- 
fectual, by  -the  nou-observance  of  some 
essential  requirement,  the  power  may  still 
be  exercised.  People  ex  rel.  v.  Town  of 
Waynesville,  88  111.,  469,  1878;  31  Amer.  R'y 
Rep.,  339. 

108.  —  The  fact  that  at  the  time  a  peti- 
tion was  presented,  and  thence  until  the 
commencement  of  the  action  for  a  mandate 
one  of  the  members  of  the  common  council 
had  been  a  stockholder,  director  and  officer 
of  the  railway  company,  did  not  disqualify 
him  to  act  upon  the  petition  or  the  common 
council  to  pass  an  ordinance  making  the 
donation,  and  constitutes  no  defense  to  the 
action.  City  of  Kolcomo  v.  The  State,  57 
Ind.,  153.     1877. 

107.  Signatures  attacleil  on  Sunday. 
Where  a  town  board  of  supervisors  is  au- 
thorized by  law  to  issue  bonds  in  aid  of  a 
railway  only  upon  the  presentation  of  a  peti- 
tion therefor  sighed  by  a  certain  number  of 
tax-payers  of  the  town,  the  procuring  and 
affixing  of  such  signatures  on  Suiiday  is 
"  business,"  and  is  unlawful,  and  confers  no 
authority  upon  the  supervisors  to  issue  such 
bonds.  De  Forth  v.  Wisconsin  and  Minne- 
sota B.  B.  Co.,  53  Wis.,  320,  ISSl;  5  Amer. 
&  Eng.  R.  R.  Cases,  38. 

108.  —  The  fact  that  plaintiff  affixed  his 
signature  on  Sunday  will  not  prevent  him 
from  obtaining  an  injunction  against  the 
issue  of  the  bonds.     lb. 

109.  Subscription  to  division  of  railway. 
Where  the  charter  of  a  railroad  company 
authorized  certain  municipalities  to  sub- 
scribe to  the  capital  stock  of  the  company, 
and  a  vote  was  taken  to  subscribe  to  a  cer- 
tain division  of  the  road,  lield,  that  the  vote 
was  unauthorized,  and  the  company  could 
not  compel  the  municipality  thus  voting  to 
make  the  subscription  to  its  capital  stock. 
McWhorter  v.  The  People  ex  rel,  65  111.,  290. 
1873. 
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110.  —  And  where  such  company  was  an- 
thorized  to  receive  such  subscriptions  on 
such  terms  and  in  such  amounts  as  it  might 
deem  best  in  accordance  with  its  by-lS,ws, 
and  the  company,  in  its  by-laws,  divided  the 
road  into  divisions,  and  a  subscription  was 
voted  by  a  township  to  the  first  division  of 
the  road,  held,  that  the  charter  of  the  com- 
pany must  govern,  and  as  that  only  author- 
ized the  tax-payers  to  vote  a  subscription  to 
the  whole  capital  stock  of  the  company,  the 
vote  was  void,  and  conferred  no  right  on  the 
company  to  compel  the  subscription.    lb. 

111.  Subscription  to  two  companies  in 
the  alternative.  Where  the  only  object  of 
the  electors  of  a  town  in  granting  aid  to  a 
railway  company  is  to  procure  the  construc- 
tion of  a  railway  from  a  certain  point  to 
such  town,  the  question  may  be  submitted 
to  them  in  such  a  form  as  to  provide  that 
the  aid  shall  be  given  to  that  one  of  two 
companies  which  shall  first  complete  its 
road  between  such  points.  Lynch  v.  Eastern, 
Lafayette  and  Mississippi  Ry  Co.,  57  Wis., 
430.     1883. 


III.  Peooeedings  to  prevent  the  is- 
suance OF  BONDS. 

112.  Injunction.  A  tax-payer  of  a  town, 
on  behalf  of  himself  and  other  tax-payers 
therein,  may  maintain  an  action  to  enjoin 
the  delivery  of  bonrls  of  the  town  unlaw- 
fully issued  by  the  town  authorities  in  aid 
of  a  railway.  Lynch  v.  Eastern,  Lafayette 
and  M.  B'y  Co.,  13  Amer.  &  Eng.  R.  R. 
Cases  (Wis.),  652,  1883;  ^'oesen  v.  Port 
Washington,  37  Wis.,  168,  1875;  Curtenius 
V.  Chrand  Rapids  and  Indiana  R.  B.  Co.,  37 
Mich.,  583,  1877. 

113.  —  Where  a  donation  of  bonds  has 
been  made  pursuant  to  a  petition,  and  a  tax 
has  been  levied  to  pay  the  interest  on  the 
bonds,  and  also  to  create  a  sinking  fund  to 
pay  the  principal,  the  collection  of  such  tax 
can  only  be  enjoined  by  a  tax-payer  in  a  suit 
against  such  city  and  its  treasurer,  on  gi-ounds 
sufficient  to  constitute  a  valid  legal  defense 
to  the  payment  of  the  bonds  in  the  hands  of 
the  present  holders.  Wilkinson  v.  City  of 
Peru,  61  Ind.,  1.    1878. 

114.  —  Where    a    statute   provides   two 


modes,  one  valid  and  the  other  invalid,  for 
authorizing  the  officers  of  a  municipal  cor- 
poration to  issue  bonds  of  the  coiijoration, 
inasmuch  as  the  bonds  when  issued  need  re- 
cite only  that  they  were  issued  under  the 
statute,  withotit  specifying  in  which  of  the 
two  modes  the  oflScors  were  authorized  to 
issue  them,  and  as  there  might  be  bona  fide 
holders  of  bonds  so  issued,  an  action  for  in- 
junction at  the  instance  of  a  proper  party 
will  lie  to  restrain  the  issuance  of  the  bonds 
by  the  municipal  ofiScere  under  the  invalid 
mode  provided  by  the  statute.  Harring- 
ton V.  Town  of  Plainview,  27  Minn.,  324 
1880. 

115.  —  A  county  court  has  no  jurisdiction 
of  a  contest  of  an  election  held  within  a  city 
of  the  county  on  the  question  of  voting  aid 
to  a  work  of  internal  improvement.  Fox- 
worthy  V.  Lincoln  and  Fremont  Ry  Co.,  13 
Neb.,  398.     1882. 

116.  Right  of  one  tax-payer  to  sae  for 
all.  To  authorize  a  plaintiff  to  sue  in  behalf 
of  others  not  named,  they  must  have  a  com- 
mon or  general  interest  with  him  in  the 
result  sought  to  be  accomplished  by  the  pro- 
ceeding. Persons  severally  charged  with  a 
tax  have  no  such  common  or  general  inter- 
est in  resisting  its  collection  as  will  authorize 
one  to  sue  for  all.  Fleming  v.  Mershon,  36 
la.,  413.  1873.  Contra,  Lynch  v.  Eastemf 
Lafayette  and  Mississippi  Ry  Co.,  57  Wis., 
430.     1883. 

117.  Void  proceedings;  cancellation  of 
bonds.  Where  the  bonds  of  a  town  have 
been  issued  to  a  railway  company,  in  pay- 
ment for  stock,  by  commissioners  appointed 
under  a  judgment,  void  for  want  of  juris- 
diction, rendered  in  proceedings  under  the 
act  authorizing  "municipal  corporations  to 
aid  in  the  construction  of  railroads  "  (ch.  907, 
Laws  of  1869),  an  equitable  action  is  main- 
tainable, under  the  act  of  1872,  for  the  pro- 
tection of  tax-payers,  etc.  (ch.  161,  Laws  of 
1873),  at  the  suit  of  a  tax-payer  of  the  town, 
to  restrain  the  negotiation  or  payment  of  tha 
bonds,  and  to  compel  their  cancellation. 
Metzgerv.  Attica  and  Arcade  R.  R.  Co.,  7!) 
N.  Y.,  171.     1879. 

118.  Value  of  stock  immnterinl.  In  ihe 
absence  of  fraud  it  is  no  defense  to  an  action 
to  recover  upon  a  valid  subscription  to  the 
stock  of  a  corporation  that  the  stock  sub- 
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scribed  for  is,  valueless.  Lynch  v.  Eastern, 
Lafayette  and  Mississippi  B'y  Co.,  57  Wis., 
430.    1883. 

IV.  Conditional  subsceiptions. 

119.  Amount  of  stock  not  specified  in 
charter.  Where  the  charter  of  a  company 
does  not  provide  that  it  shall  have  no  power 
to  act  as  a  corporation  until  a  certain  amount 
of  stock  is  subscribed  for,  a  subscription 
which  is  not  made  dependent  upon  any  such 
condition  may  be  enforced,  although  the 
whole  amount  of  stock  authorized  to  be  is- 
sued has  not  been  subscribed  for.  Lynch  v. 
Eastern,  Lafayette  and  Mississippi  Ky  Co., 
57  Wis.,  430.     1888. 

120.  Amount  of  work  required.  A  pro- 
viso in  a  statute,  that  the  corporate  bonds 
shall  not  be  delivered  until  an  amount  of 
work  shall  have  beeu  done  on  the  railroad  in 
the  town  equal  in  value  to  the  amount  of  the 
bonds,  will  be  construed,  not  as  referring  to 
earth- work  alone,  but  the  word  "  work"  will 
embrace  all  that  enters  into  the  construction 
of  the  road-bed  complete  for  the  cars.  Illi- 
nois Midland  B'y  Co.  v.  Town  of  Barnett,  85 
111.,  313.     1877. 

121.  —  Where  a  city  lias  power  to  sub- 
scribe to  the  stock  of  a  railroad  company, 
and  to  issue  bonds  in  payment  of  the  sub- 
scription, the  proceeds  of  such  bonds  in  all 
cases  to  be  expended  within  the  limits  of  the 
county  in  which  such  city  is  situate,  held, 
that,  as  between  the  city  and  the  raili'oad 
company,  or  its  assignee  with  notice,  such 
bonds  cannot  be  enforced  where  no  part  of 
the  proceeds  of  the  subscription  has  been 
expended  in  the  county,  and  no  part  of  the 
railroad  subscribed  to  has  beeii  constructed 
therein.  Faote  v.  Mount  Pleasant,  1  Mc- 
Crary  (U.  S.  C.  C),  101.     1878. 

122.  Assignment.  Conditional  subscrip- 
tions may  be  assigned  before  compliance 
with  the  conditions.  State  ex  rel.  v.  Hast- 
ings, 34  Minn.,  78.  1877.  And  the  condi- 
tions may  be  performed  by  the  assignee. 
Lynch  v.  Eastern,  Lafayette  and  Mississippi 
B'y  Co.,  57  Wis.,  430.     1883. 

123.  Constrnction.  The  language  in  a 
condition  upon  which  a  subscription  is  voted 
by  the  legal  voters  of  a  township  is  to  be 
construed  according  to  its  ordinary  and  pop- 


ular meaning — in  other  words,  as  it  would 
be  understood  by  the  voters.  People  ex  rel. 
V.  Town  of  Clayton,  88  111.,  45, 1878 ;  7  Amer. 
E'y  Rep.,  381. 

124.  —  Where  a  township  voted  ar  sub- 
scription with  a  condition  that  it  was  not  to 
be  paid  until  the  company  should  run  its 
first  engine  "over  the  projected  line  of  road, 
and  from  Pekin,  HI.,  or  from  Morris,  111., 
through  Clayton  towns^iip,"  it  was  held  that 
the  condition  contemplated  a  substantial 
completion  of  the  line  for  the  movement  of 
trains  from  either  Pekin  or  Morris  to  and 
through  the  township,  and  that  it  was  not 
intended  that  any  of  the  subscription  should 
be  used  in  constructing  any  part  of  the  road 
through  such  township,  or  between  it  and 
Pekin  or  Morris.     Ih. 

125.  —  Where  a  town,  at  an  election  for 
that  purpose,  accepts  a  written  proposition 
for  aid,  made  to  it  by  a  railway  company, 
pursuant  to  ch.  183  of  1873,  the  terms  and 
construction  of  the  proposition  cannot  be 
modified  by  representations  of  the  company 
made  to  the  voters  between  the  proposition 
and  the  election.  Town  of  Plattcville  v. 
Oalena  and  Southern  Wisconsin  B.  B.  Co., 
43  Wis.,  493.     1878. 

126.  —  An  action  cannot  be  maintained 
upon  a  subscription  made  upon  two  condi- 
tions, one  of  which  is  a  condition  subsequent 
that  has  been  performed,  and  the  other  a 
condition  precedent  that  has  not  been  per- 
formed. Bucksport  and  Bangor  B.  B.  Co. 
V.  Inhabitants  of  Brewer,  67  Me.,  395,  1877; 
16  Amer.  R'y  Rep.,  814. 

127.  Contract  to  repurchase  stock  from 
city.  Where  a  railway  company  exe- 
cuted a  contract  to  a  town  which  had  sub- 
scribed and  issued  $10,000  of  its  bonds  to 
aid  in  the  construction  of  the  road,  which 
bonds  the  company  had  sold,  and  after  recit- 
ing the  above  facts  the  agreement  further 
recited  that  the  company  had  entered  into  a 
contract  for  the  construction  of  the  road 
from  a  given  point  to  another  the  following 
year,  and  then  provided  that  if,  from  any 
cause,  the  company  should  fail  to  construct 
its  road,  it  would  pay  to  the  town  the  money 
realized  on  its  bonds  and  the  accrued  inter- 
est, upon  tender,  by  the  town,  of  the  stock 
issued  to  it,  held,  that  the  company  was 
bound  to  construct  the  road  the  following 
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year,  or  refund  the  money  with  interest. 
Chicago,  Pekin  and  Southwestern  R.  R.  Co. 
V.  Toivn  of  Marseilles,  84111.,  145;  16  Amer. 
R'y  Rep.,  443,  1876;  Same  v.  Same,  84  111., 
643,  1877. 

128.  —  A  railway  company  may,  for  legit- 
imate purposes,  purchase  shares  of  stock 
which  it  has  issued  to  inhabitants  of  munic- 
ipal corporations,  and  such  sale  is  a  sufficient 
consideration  to  support  an  agreement  to 
pay  money.     lb.   . 

129.  Damages. .  The .  city  of  Fort  Scott 
subscribed  $75,000  of  stock  in  the  Missouri. 
Kansas  and  Texas  R'y  Co.,  and  issued  $75,000 
of  its  bonds  in  payment  therefor.  It  also, 
by  virtue  of  the  said  contract,  issued  to  the 
said  company  $25,000  of  its  bonds  for  the 
purchase  of  the  right  of  way  through  the 
city  and  grounds  for  machine-shops,  engine- 
houses,  etc.  The  subscription  was  made 
upon  condition  that  the  company  should 
construct,  within  six  months,  a  railroad 
from  Sedalia,  Missoiu-i,  through  Fort  Scott, 
to  connect  with  the  line  running  from  Junc- 
tion City  in  a  southeasterly  direction ;  that 
it  should  make  the  great  through  line  to  the 
Indian  Territory  and  Texas,  and  construct 
no  other  line  of  road  south  of  Fort  Scott  in 
the  same  direction,  and  that  it  should  make 
Fort  Scott  the  end  of  a  division,  and  erect 
engine-houses  and  machine-shops  at  or  near 
said  place  before  doing  so  at  any  other  point 
southwest  of  Sedalia  on  the  through  line  of 
its  road.  The  company  complied  with  this 
contract,  except  that  it  did  not  make  Fort 
Scott  the  end  of  a  division,  and  did  not  erect 
the  engine-house  and  machine-shop  there, 
but  did  so  erect  them  at  Parsons.  In  an  ac- 
tion by  the  city  against  the  company  for 
damages  for  failing  to  comply  with  this 
part  of  its  contract,  testimony  was  admitted 
for  the  purpose  of  proving  the  damage  sus- 
tained, over  the  objection  of  the  company, 
tending  to  show  a  decline  in  the  population 
of  Fort  Scott,  and  a  depreciation  generally 
in  the  value  of  real  estate  through  the  city 
during  a  period  commencing  subsequently 
to  the  construction  of  the  road,  yet  prior  to 
the  building  of  the  shops  and  engine-houses 
at  Parsons,  and  ending  after  the  fact  of  such 
building  had  become  known  at  Fort  Scott. 
Held,  that  such  testimony  was  improperly 
admitted,   and  that  such  matters  did  not 


enter  into  or  form  a  part  of  the  proper  meas- 
ure of  damages.  Missouri,  Kansas  and  Texas 
R'y  Co.  V.  City  of  Fort  Scott,  15  Kans.,  435. 
1875. 

•  130.  Failure  to  complete  railway.  The 
failure  to  completed  railway  as  provided  in 
the  agreement  will  be  sufficient  ground  to 
restrain  the  issuance  of  the  bonds  of  a  city 
to  a  railway  company.  Hodgman  v.  Chicago 
and  St.  Paul  R'y  Co.,  30  Minn.,  48.     1873. 

131.  —  An  agreement  under  which  a  tax 
was  voted  to  aid  in  the  construction  of  a  rail- 
road stipulated  that  it  should  be  built  and  in 
operation  on  or  before  a  certain  day.  Held, 
that  if  the  road  was  in  a  condition  to  be  op- 
erated at  that  time,  although  not  completed, 
this  was  a  sufficient  compliance  with  the 
contract.  Muscatine  Western  R.  R.  Co.  v. 
Horton,  38  la.,  33,  1873;  Brocaw  v.  Commis- 
sioners of  Gibson  County,  7B  Ind.,  543,  1881; 
3  Amer.  &  Eng.  R.  R.  Cases,  573.  See,  also, 
as  to  sufficiency  of  river  crossing,  Hodgman 
V.  St.  Paul  and  Chicago  Ry  Co.,  23  Minn., 
158.     1876. 

132.  —  Time-essence  condition  construed, 
and  held,  that  the  railway  company  had 
failed  to  comply  therewith.  Memphis, 
Kansas  and  Colorado  R'y  Co.  v.  Thompson, 
34  Kans.,  170,  18S0;  1  Amer.  &Eng.  R.  R. 
Cases,  831. 

133.  —  The  company  claimed  that  its  fail- 
ure to  have  its  road  completed,  according  to 
the  contract  specifications,  on  or  before  the 
1st  of  July,  was  owing  to  an  unusual  amount 
of  wet  weather  in  May  and  June,  and  an  ex- 
traordinary rain-fall  in  the  latter  month, 
which  raised  the  river  Neosho  so  as  to  over- 
flow its  banks  and  carry  away  a  large 
amount  of  ties,  timber  and  other  material. 
Held,  that,  as  the  parties  to  this  contract 
have  made  time  of  its  essence,  and  as  the 
company  has  placed  all  of  its  materials  and 
labor  upon  its  own  grounds,  and  none  upon 
those  of  the  city,  and  has  parted  with  noth- 
ing which  the  city  has  received,  the  facts 
stated  do  not  waive  the  condition  precedent, 
or  authorize  the  courts  to  set  aside  the  con- 
tract which  tlie  parties  made  and  substitute 
another,  which,  perhaps,  they  might  never 
have  been  willing  to  make.     lb. 

134.  Location  of  depot.  Where  the  in- 
habitants of  a  township  vote  for  subscrip- 
tion to  a  railroad  on  condition  that  the  road 
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shall  be  constructed  and  its  depot  built 
within  a  mile  of  a  certain  town,  it  is  no  ex- 
cuse for  non-compliance  by  the  company 
with  that  condition  that  the  non-perform- 
ance was  "at  the  request  and  desire"  of  the 
inhabitants  of  the  town.  State  ex  rel.  v. 
County  Court  of  Daviess  County,  64  Mo., 
30.     1876. 

135.  —  In  a  contract  between  a  railroad 
company  and  a  township,  which  stipulated 
"  that  said  company  will  not,  and  shall  not, 
be  entitled  to  draw  out  of  the  hands  of  the 
treasurer  any  money  collected  out  of  said 
tax,  until  said  company  shall  have  erected  a 
depot  within  one  mile  of  the  •yiHage  of  New 
Hampton,  in  New  Hampton  township  "  the 
words  "  in  New  Hampton  township,"  were 
merely  descriptive.  It  was  a  compliance 
with  the  contract  if  the  depot  were  erected 
within  one  mile  of  New  Hampton  village. 
McGregor  and  Siovsa  City  Ry  Co.  v.  Foley, 
33  la.,  588.     1874. 

13C.  —  Sp.  Laws  1875,  c.  .133,  authorized 
certain  villages  and  towns  in  certain  coun- 
ties "  to  issue  bonds  .  .  to  aid  in  the  con- 
struction of  any  railway  running  into,  or 
proposed  to  be  built  through,  either  of  the 
counties  aforesaid."  Held,  that  inasmuch  as 
this  act  does  not  prohibit  it,  it  is  competent 
for  the  legal  voters  of  such  villages  to  im- 
pose such  conditions  upon  an  issue  of  such 
bonds  voted  by  them  under  the  act  as  they 
may  deem  best,  provided  such  conditions  are 
not  in  violation  of  any  express  provision  of 
statute,  or  not  prohibited  by  any  general 
rule  of  public  policy.  Held,  that  it  is  proper 
for  such  villages  to  impose,  as  one  of  such 
conditions,  a  condition  as  to  the  place  where 
the  depot  of  the  railway  proposed  to  be 
aided  shall  be  located.  Coe  v.  Caledonia  and 
Mississippi  R'y  Co.,  37  Minn.,  197.  1880.  See 
Hoyt  V.  Braden,  ib.,  490.     1881. 

137.  Purchase  of  railway.  If  a  subsidy 
in  bonds  is  granted  by  a  city  to  a  railroad 
company  to  aid  in  the  construction  of  a  rail- 
road from  the  city  in  the  direction  of  another 
city,  the  bonds  to  be  delivered  when  a  cer- 
tain number  of  miles  of  railroad  are  con- 
structed, the  company  does  not  forfeit  its 
right  to  the  subsidy  by  the  fact  that  it  pur- 
chases and  adopts  as  a  part  of  its  line  a  sec- 
tion of  a  railroad  already  constructed  on  a 
portion  of  the  route  on  which  the  proposed 


railroad  was  to  be  built.  Stockton  and  Vi- 
salia  R.  R.  Co:  v.  City  of  Stockton,  61  Cal., 
328,  1876;  13  Amer.  R'y  Rep.,.  85. 

138.  Eoute.  Where  the  conditions  upon 
which  a  town  was  authorized  to  subscribe 
fpr  a  railroad  were  that  such  road  should  be 
built  through  the  township  within  one-half 
mile  of  the  court-house,  and  should  termi- 
nate at  or  near  the  city  of  V.,  the  building 
of  a  road  across  one  corner  of  such  township 
and  terminating  at  a  small  village  nine  miles 
from  V.  is  not  a  Substantial  compliance 
with,  the  conditions  of  the  vote  foi*  subscrip- 
tion, and  bonds  issued  in  pui'suance  of  such 
vote  are  invalid,  and  no  tax  can  be  collected 
to  pay  interest  thereon,  though  they  may  be 
in  the  hands  of  innocent  holders.  Parker  v. 
Smith,  S.Bradwell  (111.),  356.     1879. 

139.  —  A  subscription  to  the  capital  stock 
of  a  railroad  corporation  by  a  municipal 
township,  in  accordance  with  the  terms  and 
conditions  of  ch.  90,  Laws  of  1870,  is  not  void 
because  it  is  conditional  upon  the  comple- 
tion of  the  railroad  through  such  township, 
and  through  and  adjoining  a  large  and 
growing  village  in  the  township,  and  the 
erection"  of  a  depot  at  or  near  such  village, 
where  it  apparently  is  manifest  that  the  con- 
dition is  in  furtherance  of  the  interests  of 
the  corporation,  and  for  the  benefit  and  ac- 
commodation of  the  public  in  the  matter  of 
transportation  and  travel.  Atchison,  Topeka 
and  Santa  Fe  R.  R.  Co.  v.  CommWs  of  Jeffer- 
ferson  Co.,  21  Kans.,  309.     3878. 

140.  —  Under  a  statute  of  Michigan  of 
March  23,  1869,  authorizing  cities  to  pledge 
their  aid,  "by  loan  or  donation,  with  or 
without  conditions,"  in  the  construction  of 
any  I'ailroad  by  a  company  orgaiiized  under 
the  laws  of  the  state,  the  electors  of  a  city 
voted  to  issue  its  bonds  to  aid  such  a  com- 
pany upon  certain  conditions,  touching  the 
eastern  terminus  of  the  road,  and  providing 
that  if  any  citizen  sliould  subscribe  and  pay 
for  stock  in  the  company  the  latter  should 
deliver  him  such  bonds  therefor,  and  that 
the  citizens  should,  within  thirty  days,  have 
the  right  to  subscribe  for  the  stock  to  the 
amount  of  aid  voted.  The  bonds  were  de- 
livered to  the  company.  Held,  that  the  con- 
ditions were  not  unauthorized  by  the  statute, 
and  constitute  no  defense  to  an  action  on  the 
bonds.     Taylor  v.   Ypsilanti,  105  U.   S.,  60. 
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1881.    See  Township  of  Pine  Grove  v.  Tal- 
cott,  19  Wallace,  666.     1873. 

If  1.  —  The  petition  of  tax-payers  requii-ed 
must  be  absolute  in  form ;  no  power  is  given 
to  them  to  make  their  request  conditional 
upon  the  location  of  the  railway  upon  a  par- 
ticular route,  and  a  request  coupled  with 
such  a  condition  is  absolutely  void.  Craig 
V.  Totm  of  Andes,  93  N.  Y.,  405,  1883.  Con- 
tra, under  Stat,  of  1871.  Falconer  v.  Buffalo 
and  Jamestovm  JR.  R.  Co.,  69  N.  Y.,  491, 
1877;  18  Amer.  E'y  Rep.,  46.  » 

142.  —  Where  the  subscription  is  upon 
condition  that  the  railroad  "  be  located 
through  the  town  of  Brewer  satisfactory  to 
the  selectmen  of  said  town,"  such  location 
is  upon  a  condition  precedent,  and  must  be 
complied  with  before  a  recovery  can  be  had 
against  the  town  for  the  sum  subscribed. 
Bueksport  and  Bangor  R.  R.  Co.  v.  Inhabit- 
ants of  Brewer,  67  Me.,  295,  1877;  16  Amer. 
E'y  Rep.,  344. 

143.  —  In  accordance  with  the  petition  of 
the  tax-payers  of  a  town  in  New  York, 
dated  March  35,  1872,  the  county  judge  ap- 
pointed commissioners,  who  were  empow- 
ered and  directed  to  subscribe  for  stock  in  a 
railroad  company  when  its  road  should  be 
constructed  through  a  certain  village.  The 
road  was  not  so  constructed  until  October 
20,  1875.  Held,  that  as  by  the  terms  of  the 
petition  and  the  proceeding  of  the  judge 
thereon,  the  construction  of  the  road  was  a 
condition  precedent  to  the  exercise  by  the 
commissioners  of  their  power  to  make  the 
subscription,  they  being  merely  agents  of 
the  town,  had  no  authority  to  act  in  the 
premises  until  that  condition  was  per- 
formed. Railroad  Co.  v.  Falconer,  108 
U.  S.,  831,  1880;  2  Amer.  &  Eng.  R.  R. 
Cases,  593. 

144.  —  The  construction  of  a  railway  to  a 
point  about  a  mile  from  a  city,  where  it  in- 
tersected another  road,  and  the  making  of 
running  arrangements  over  the  latter  road, 
,is  a  substantial  compliance  with  a  contract 
to  build  to  such  city.  People  ex  rel.  v. 
Holden,  82  III,  d3.     1876. 

145.  Sale  of  railway.  The  sale  of  the 
road,  before  its  completion,  by  the  corpora- 
tion in  whose  favor  the  tax  was  voted,  with 
the  reservation  that  the  vendor  shall  com- 
plete the  road-bed  and  collect  the  tax,  will 


not  defeat  its  right  to  the  tax  after  the  road 
is  completed.  Muscatine  Western  R.  R.  Co. 
V.  Sorton,  38  la.,  38.     1873. 

V.  Bonds. 

146.  Bona  flde  holder.  Wliere  a  munic- 
ipal corporation  has  the  power  to  issue  its 
negotiable  bonds  in  aid  of  a  railway,  a  boTia 
fide  holder  may  recover  upon  them,  although 
the  conditions  upon  which  they  were  issued 
were  not  complied  with.  Miller  v.  Town  of 
Berlin,  18  Blatchford  (U.  S.  C.  C),  245,  1876; 
Town  of  East  Lincoln  v.  Davenport,  94  U.  S., 
801,  1876;  First  National  Bank  of  St.  Johns- 
bury  v.  Town  of  Concord,  50  Vt.  257,  1877; 
Town  of  Douglas  v.  Niantic  Savings  Bank, 
97  lU.,  338,  1881 ;  3  Amer.  &  Eng.  R.  R.  Cases, 
54;  Brooklyn  v.  Insurance  Co.,  99  U.  S.,  362, 
1878 ;  American  Life  Insurance  Co.  v.  Town 
of  Bruce,  12  Amer.  &  Eng.  R.  R.  Cases  (U. 
S.  S.  C),  610;  105  U.  S.,  328,  1881. 

147.  —  Whoever  deals  in  municipal  bonds 
is  chargeable  with  knowledge  whether  the 
precedent  conditions  to  the  existence  of  the 
power  of  making  the  subscription  and  issuing 
the  bonds  have  been  complied  with.  Will- 
iams V.  Town  of  Roberts,  88  111.,  11,  1878;  21 
Amer.  R'y  Rep.,  268. 

148.  —  Bonds,  issued  apparently  without 
authority,  are  not  validated  by  passing  into 
the  hands  of  a  bona  fide  purchaser.  Smith  v. 
Town  of  Ontario,  15  Blatchford  (IT.  S.  C. 
C),  267,  1868;  Barnes  v.  Town  of  Lacon,  84 
111.,  461,  1877;  Force  v.  Town  of  Batavia,  61 
lU.,  99,  1871;  Syhes  v.  Mayor  of  Columbus, 
55  Miss.,  115,  1877;  Wilson  v.  Town  of  Can- 
eadea,  15  Hun  (N.  Y.),  218,  1878;  Williamson 
V.  City  of  Keokuk,  44  la.,  88,  1876;  Township 
of  East  Oakland  v.  Skinner,  94  U.  S.,  255, 
1876 ;  Town  of  South  Ottawa  v.  Perkins,  94 
U.  S.,  260,  1876;  Welch  v.  Post,  5  Amer.  & 
Eug.  R.  R.  Cases  (111.),  158,  1881. 

149.  —  A  purchaser  is  not  bound  to  look 
beyond  the  official  action  of  those  to  whom 
the  law  has  confided  the  authority  to  ascer- 
tain and  determine  whether  the  require- 
ments of  the  law,  necessary  to  the  loan, 
have  been  satisfied  in  the  vote  taken.' 
Vicksburg  v.  Lombard,  51  Miss.,  111.     1875. 

150.  —  Negotiable  city  bonds  stand  on  the 
same  footing  as  bills  of  exchange.  City  of 
Mt.    Vernon  v.  Bovey,   53  Ind.,   563,   1876.' 
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Porter  v.  Janesville,  11  Bissell  (U.  S.  C.  C), 
64,  1880;  Viaksburg  v.  Lombard,  51  Miss., 
Ill,  1875. 

151.  —  By  the  statute  of  Illinois,  munici- 
pal bonds  payable  to  bearer  are  transferable 
by  delivery,  and  the  holder  thereof  can  sue 
thereon  in  his  own  name.  Roberts  v.  Bolles, 
101  U.  S.,  119.  1879.  See  Williams  v.  Rob- 
erts, 88  111.,  11.     1878. 

152.  —  Independently  of  that  act,  the 
bonds  are  not,  in  the  hands  of  a  bona  fide 
purchaser,  rendered  iijvalid  by  reason  of  the 
departure  from  the  statutory  provisions 
touching  the  application  for  and  the  notice 
of  the  election.    lb. 

153.  —  A  person  who  succeeds  to  the  title 
of  a  bona  fide  holder  is  entitled  to  stand 
upon  such  title,  although  not  a  bona  fide 
holder  himself.  Foote  v.  Toivn  of  Hancock, 
15  Blatchford  (U.  S.  C.  C),  343.  1878.  See, 
also,  New  Buffalo  v.  Iron  Co.,  105  U.  S.,  73. 
1881. 

154.  -^  The  delivery  of  bonds  to  a  con- 
tractor, in  payment"  for  work  on  the  rail- 
road, constitutes  him  a  holder  for  value, 
although  he  took  them  upon  an  antecedent 
debt,  if  he  took  them  in  good  faith.  Foote 
V.  Tovm  of  Hancock,  15  Blatchford  (U.  S.  C. 
C),  343.     1878. 

155.  —  Where  bonds  are  fraudulently  is- 
sued, the  burden  is  upon  the  holder  to  show 
that  he  acquired  them  for  value  and  in  good 
faith.  Bailey  v.  Town  of  Lansing,  13 
Blatchford  (U.  S.  C.  C),  434,  1876 ;  Phdps 
V.  Tovm  of  Lewiston,  15  ib.,  131, 1878 ;  Phelps 
V.  Townof  Yates,  16 ib.,  192, 1879;  WJiitingv. 
Town  of  Potter,  IS.  ib.,  165,  1880;  Irwin  v. 
Town  of  Ontario,  18  lb.,  259,  1880. 

156.  —  The  holder  of  bonds  is  presumed 
to  have  acquired  them  in  good  faith  and  for 
value.  But  if,  in  a  suit  upon  them,  the  de- 
fense be  such  as  to  require  him  to  show  that 
the  value  was  paid,  it  is  not,  in  every  case, 
essential  to  prove  that  fie  paid  it;  for  his 
title  will  be  sustained  if  any  previous  holder 
gave  value.  Montclair  v.  Ramsdell,  107  IT. 
S.,  147.     1882. 

157.  —  If  municipal  bonds  are  issued 
without  authority  of  law,  and  are  therefore 
void,  the  subsequent  levy  of  taxes  and  pay- 
ment of  interest  thereon  will  not  render 
them  valid,  even  in  the  hands  of  innocent 
purchasers;  but  it  is  otherwise  if  the  bonds 


are  voidable  only  for  irregularity  in  the 
election  of  their  issue.  Lippincott  v.  Town 
of  Pana,  92  111.,  24.    1879. 

158.  Conditions.  In  voting  town  bonds 
under  Sp.  Laws  1875,  c.  132,  in  aid  of  a  rail- 
road, it  is  competent  for  the  town  to  stipu- 
late, as  a  condition  precedent  to  issuing  the 
bonds,  that  the  same  shall  he  made  payable 
at  a  place  designated,  and  on  or  before  the 
expiration  of  twenty  years,  at  the  option  of 
the  town.  Such  a  condition  is  not  repug- 
nant to  a  clause  in  the  statute  providing 
that  the  bonds  "  shall  be  payable  in  no  less 
than  ten  nor  more  than  twenty  years."  Hoyt 
V.  Braden,  27  Minn.,  490.  1881.  See  Coe  v. 
Caledonia  and  Mississippi  R.  R.  Co.,  ib., 
197.     1880. 

159.  —  Where  a  bond  contains  two  con- 
ditions, one  authorized  by  law  and  good,  and 
the  other  unauthorized  and  bad,  and  the 
conditions  are  in  their  nature  severable,  the 
latter  may  be  rejected  and  the  other  held 
good  and  the  bond  sustained.  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co.  v.  City  of  Au- 
rora, 99  111.,  305,  1881 ;  5  Amer.  &  Eng.  R. 
R.  Cases,  191. 

160.  Consolidation  of  railways.  Bonds 
voted  in  aid  of  one  company,  which,  under 
the  law  then  in  force,  was  subsequently  con- 
solidated with  another  company,  may  be 
delivered  to  the  consolidated  company. 
New  Buffalo  v.  Iron  Co.,  105  U.  S.,  73,  1881; 
Menasha  v.  Hazard,  103  U.  S.,  81,  1880; 
3  Amer.  &  Eng.  R.  R.  Cases,  571.  See,  also, 
City  of  Mtf  Vernon  v.  Hovey,  53  Ind.,  563. 
1876. 

161.  Constitntlonal  law.  The  supreme 
court  of  the  United  States  has  held  that 
bonds  issued  while  a  decision  of  the  supreme 
court  of  Iowa  holding  in  favor  of  the  power 
of  the  corporation  to  issue  the  same,  re- 
mained in  force,  it  will  be  upheld  as  valid, 
notwithstanding  a  later  decision  the  other 
way;  but  as  to  bonds  issued  after  the  pro- 
mulgation of  the  latter  decision,  the  su- 
preme court  of  the  United  States  will  ac- 
cept and  follow  the  decision  of  the  supreme 
court  of  the  state.  Foote  v.  Mount  Pleasant, 
1  McCrary  (U.  S.  C.  C),  101.     1878. 

162v  —  Where,  in  pursuance  of  legislative 
enactment,  municipal  bonds  have  been  is- 
sued and  transferred  to  purchasers  for  value, 
prior  to  the  decision  in  People  v.  Bachellor, 
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53  N.  Y.,  128,  they  are  protected  by  the 
earlier  decisions,  and,  as  far  as  their  validity 
depends  upon  the  constitutional  power  of 
the  legislature,  will  be  sustained.  Williams 
V.  Tovm  of  Duanesburgh,  66  N.  Y. ,  129.    1876. 

163.  —The  legislature  may  change  the 
remedy  without  impairing  the  contract 
itself.  Louisiana  v.  New  Orleans,  103  U.  S., 
203.     1880. 

164.  Coupons.  Overdue  coupons  detached 
from  a  municipal  bond  which  has  not  ma- 
tured are  negotiable  by  the  law  merchant. 
Thompson  v.  Perrine,  106  U.  S.,  589.     1883. 

165.  —  Coupons  bear  interest  from  their 
maturity,  and  when  severed  fronx  the  bonds 
are  negotiable,  and  pass  by  delivery.  Wal- 
nut V.  Wade,  103  X7.  S.,  633, 1880 ;  3  Amer.  & 
Eng.  R.  R.  Cases,  36. 

166.  —  Coupon  bonds  of  a  town  in  New 
York  were  by  commissioners  executed  to  a 
railroad  company  pursuant  to  an  order  of  a 
county  judge,  which  was  annulled  and  re- 
versed by  the  judgment  of  the  supreme 
court  in  a  proceeding  whereof,  before  they 
were  issued,  the  commissioners  and  the  com- 
pany had  due  notice.  Held,  1.  That,  as  be- 
tween the  company  and  the  town,  the  bonds 
ai-e  invalid.  3.  That,  in  an  action  on  cou- 
pons detached  therefrom,  the  plaintiff  must, 
to  make  out  his  right  to  recover  against  the 
town,  establish  his  bona  fide  ownership  of 
them.  3.  That  upon  the  question  of  such 
ownership  a  judgment  in  his  favor  upon 
other  coupons  detached  from  the  same  bonds 
does  not  estop  the  town.  Stewart  v.  Lan- 
sing, 104  U.  g.,  505,  1881;  7  Amer.  &  Eng.  R. 
R.  Cases,  225. 

167.  —  Coupons,  after  their  maturity, 
bear  interest  at  the  rate  prescribed  by  the, 
law  of  tlie  place  where  they  are  payable. 
Pana  v.  BmeUr,  107  U.  S.,  529.  1883.  See, 
also,  Fountleroy  v.  City  of  Hannibal,  5  Dil- 
lon (U.  S.  C.  C. ),  319.     1879. 

1 68.  —  Assumpsit  held  to  be  the  proper 
form  of  action  upon  coupons  not  under  seal, 
the  bonds  being  under  seal.  First  National 
Bank  of  North  Bennington  v.  Town  of  Ben- 
nington, 16  Blatchford  (U.  8.  C.  C),  53. 
1879. 

169.  Decree  against  non-resident  holder. 
A  decree  in  personam,,  rendered  by  an  Illi- 
nois court  declaring  bonds  to  be  void,  does 
not  biud   a  non-resident   holder  of   them 


who  was  not  named  as  a  party  to  the  suit 
and  did  not  appear  therein,  and  who  had  no 
notice  of  the  pendency  thereof  other  than  by 
a  publication  addressed  to  the  "unknown 
holders  and  owners  of  bonds  and  coupons 
issued  by  the  town  of  Pana."  Pana  v.  Bow- 
ler, 107  U.  S.,  539,  1883;  Totvn  of  Virden  v. 
Needles,  98  111.,  366,  1881. 

170.  Delivery.  Where  a  town  has  ample 
authority  for  issuing  its  bonds  to  a  railroad 
company,  and  the  bonds  are  executed  in 
proper  form  and  made  payable  to  the  proper 
company,  but  are  delivered  to  the  Secretary 
of  a  new  company,  and  there  is  nothing  per- 
taining to  them,  or  which  could  have  been 
ascertained  from  the  record,  indicating  their 
delivery  to  one  not  entitled  to  receive  them, 
the  bonds  cannot  be  held  invalid  by  reason 
of  such  alleged  improper  delivery  after  they 
have  passed  into  the  hands  of  innocent 
holders.  Town  of  Prairie  v.  Lloyd,  97  111., 
179,  1881 ;  3  Amer.  &  Eng.  R.  R.  Cases,  58. 

171.  Discretion  of  officers.  Gh.  93  of 
1867  did  not  confer  upon  the  town  oflScers 
any  discretion  as  to  the  issuing  the  bonds 
after  a  submission  by  them  of  the  relator's 
proposition  to  a  vote  of  the  electors  and  an 
acceptance  thereof  by  such  vote.  State  ex 
rel.  V.  Jennings,  48  Wis.,  549.     1879. 

172.  Estoppel.  The  tovirn,  having  re- 
tained the  stock,  is  estopped  from  making 
the  objection  that  its  bonds  and  coupons  are 
not  made  payable  at  the  times  directed  by 
the  statute.  Munson  v.  Town  of  Lyons,  12 
Blatchford  (U.  S.  C.  C),  539,  1875;  First 
National  Bank  of  Oswggo  v.  Town  of  Wol- 
cott,  19  ib.,  370,  1881. 

173.  —  Where  a  municipality  had  issued  its 
bonds,  under  the  statute,  and  invested  them 
in  railroad  stock,  which  it  retained,  and  had 
for  a  long  time  paid  interest  on  such  bonds, 
held,  that  it  was  estopped,  as  S-gainst  a  bona 
fide  holder  for  value  of  interest  coupons 
thereon,  from  questioning  the  validity  of 
such  bonds  or  coupons,  but  its  conduct  was 
a  direct  ratification  of  the  acts  of  those  who 
had  issued  them.  Whiting  v.  Town  of  Pot- 
ter, 2  Federal  Reporter,  517.     1880. 

174.  Evidence.  Parol  testimony  held  ad- 
missible to  explain  the  vote  of  a  town.  Dong- 
las  V.  Town  of  Chatham,  41  Conn.,  211.  1874. 

1 75.  Excliange  of  stocli  for  bonds.  Under 
authority  to  issue  corporate  bonds  and  apply 


SUBSCRIPTIONS  BY  CITIES  AND  TOWNS. 


1103 


Bonds. 


their  proceeds  as  eubscription  to  railroad 
stock,  the  railroad  company  may  itself  take 
the  bonds  at  par  in  exchange  for  stock. 
Decker  V.  Hughes,  68  111.,  33.    1873. 

176.  Guaranty  by  railway  company.  The 
Cleveland  and  Pittsburgh  R.  R.  Co.  had  full 
power  to  execute  a  contract  guarantying 
the  punctual  payment  of  the  coupons  At- 
tached to  the  bonds  of  Allegheny  county, 
which  were  given  by  the  county  in  payment 
of  her  subscription  to  the  capital  stock  of 
the  railroad  company.  Evans  v.  Cleveland 
and  Pittsburgh  R.  B.  Co.,  3  Pittsburgh,  483. 
1864. 

177.  Injunction.  An'' action  having  been 
brought  for  a  specific  performance  Of  a  con- 
tract of  a  tbwn  to  issue  bonds  in  payment 
of  its  subscription  to  the  stock  of  a  railway 
company,  the  court  held  the  subscription 
not  binding.  Defendants  are  therefore  enti- 
tled to  positive  relief  by  injunction  restrain- 
ing all  persons  claiming  under  the  company 
or  the  plaintiff  from  asserting  any  claim 
against  the  town  by  reason  of  such  stock 
subscription.  Perkins  v.  Port  Washington, 
37  Wis.,  177.     1875. 

178.  Legalizing  act.  Bonds  irregularly 
issued  may  be  legalized  by  the  legislature. 
Horton  v.  Town  of  Thompson,  7  Hun  (N.  YJ, 
453,  1875;  Rogers  v.  Smith,  5  i.b.,  475,  1876. 
See,  also.  Cooper  v.  Town  of  Thompson,  13 
Blatchford  (U.  S.  C.  C. ),'  434.     1876. 

179.  —  The  above  case  followed,  notwith- 
standing the  subsequent  decision  of  the  state 
court  of  appeals  in  Horton  v.  Town  of 
Thompson,  71  N.  Y.,  513,  in  which  the  legal- 
izing act  was  held  unconstitutional.  Perrine 
v.  Town  of  Thompson,  17  Blatchford  (tJ.  S. 
C.  C),  18.     1879. 

180.  —  Bonds  issued  ultra  vires  are  not 
legalized  by  ch.  358,  Acts  of  1857,  which 
seeks  simply  to  cure  the  effects  of  irregulat 
submission  of  the  question  of  their  issuance 
to  the  vote  of  the  people.  Williamson  v. 
City  of  Keokuk,  44  la.,  88.     1876. 

181.  Mandamus.  Where  the  statute  has 
been  pursued  in  all  its  requirements,  the  elec- 
tion properly  called,  a  proper  notice  thereof 
given,  and  an  election  held  resulting  in  favor 
of  a  subscription  by  a  township  by  a  majority 
of  the  voters,  as  required  by  the  statute  gov- 
erniAg  in  such  case,  and  the  railroad  com- 
pany has  complied  with  all  the  conditions 


Imposed,  the  company  will  be  entitled  to  the 
bonds  so  voted,  and  their  issue  will  be  en- 
forced by  mandamus.  People  v.  Town  of 
Harp,  67  111.,  63.  1873.  The  remedy  is  by 
mandampts  and  not  in  chancery.  Chicago, 
Danville  and  Vincennes  E.  E.  Co.  v.  Town 
0/ St.  ^jijie,  lOlIll.,  151.     1881. 

182.  —  Where  the 'mandamus  to  compel 
the  issue  of  town  bonds  in  exchange  for  its 
stock  was  not  asked  for  until  nearly  six 
years  after  the  relator's  right  accrued,  held, 
that,  in  exercising  the  discretion  of  the 
court  in  reference  to  the  writ,  the  delay 
would  not  be  treated  as  laches,  in  the  absence 
of  any  evidence  that  the  town  was  injured 
thereby,  especially  as  the  contract  was 
mutual,  and  it  had  been  at  all  times,  since  the 
relator's  railway  was  built,  in  the  power  of 
the  town  to  enforce  an  exchange  of  its 
bonds  for  stock  of  the  company.  State  ex 
rel.  V.  Jennings,  ,48  Wis.,  549.     1879. 

183.  — The  pleadings  must  be  governed 
by  the  same  rules  which  prevail  in  other 
civil  actions.  State  ex  rel.  v.  Jennings,  56 
Wis.,  113.     1883. 

184.  Mistake;  reformation.  A  town 
bond  was  issued  payable  in  twenty  years, 
when,  by  the  terms  of  the  statute,  it  should 
have  been  thirty  years.  The  reformation  of 
the  bond  was  refused,  the  evidence  of  mis- 
take being  insuflacient,  and  the  holder  re- 
manded to  his  remedy  at  law.  Potter  v. 
Town  of  Greenwich,  93  N.  Y.,  663.     1883. 

185.  Mortgage  to  city;  renewal.  The 
city  of  Portland  issued  its  bonds  for  a  large 
ainount  in  aid  of  the  defendant,  payable  at 
a  future  time;  the  company  giving  mort- 
gages and  bonds  to  the  city,  conditioned 
"  that  the  company  would  pay  the  interest 
BiUd  principal  of  all  said  bonds  as  the  same 
should  become  payable  and  mature,  and 
would  save  and  hold  the  .city  harmless  from 
the  issue  of  the  same."  The  company  being 
unable  to  meet  its  engagements,  the  city,  at 
the  instance  of  and  with  the  co-operation  of 
the  company,  obtained  liberty  from  the  leg- 
islature to  issue  new  bonds  for  the  balance 
due  in  renewal,  payable  at  a  specified  time 
in  the  future,  and  the  bonds  and  mortgages 
(securities)  were  extended ;  the  priority  of 
security  and  the  lien  of  the  city. to  be  in  no 
way  impaired.  Held,  the  securities  given  by 
the  company  apply  to  and  are  available  for 
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the  protection  of  the  city  for  the  new  bonds 
issued  by  it  in  renewal  of^unpaid  balances. 
City  of  Portland  v.  St.  Lawrence  B.  B.  Co., 
74  Me.,  241.     1883. 

186.  National  banks  may  purchase  con- 
pong.  A  national  bank  may  purchase  and 
hold  coupons  of  bonds  issued  by  towns  in 
aid  of  railway  companies.  First  Natiortfil 
Bank  of  North  Bennington  v.  Town  of  Ben- 
nington, 16  Blatchford  (U.  S.  C.  C),  53, 1879; 
Town  of  Lyons  v.  Lyons  National  Bank,  19 
ib.,  379,  1881. 

187.  Negotiability.  The  bonds  issued  by 
the  city  of  Troy  in  aid  of  the  Mobile  and 
Girard  Railroad,  under  the  authority  of  the 
special  statute  approved  December  8,  1868, 
(Sess.  Acts  1868,  pp.  395-6),  are  not  nego- 
tiable paper,  because  on  their  face  they  are 
made  payable  on  a  contingency  which 
might  never  happen  —  that  is,  the  comple- 
tion of  the  railroad  to  Troy;  and  also  be- 
cause they  are  payable  to  bearer  only.  Not 
being  negotiable,  the  title  to  such  bonds  can- 
not pass  by  delivery,  nor,  as  against  the  real 
owner,  otherwise  than  by  his  indorsement  or 
assignment.  Blackman  v.  Lehman,  63  Ala., 
547.     1879. 

188.  —  Where  an  act  authorizing  the  is- 
sue of  municipal  bonds  provides  that  they 
"shall  be  transferable  only  on  the  books  of 
the  city,"  a  holder  of  the  coupons  for  inter- 
est cannot  recover  thereon  unless  the  bonds 
have  been  transferred  to  him  as  provided  by 
the  act.  Oelrich  v.  Pittsburgh,  1  Pittsburgh 
(U.  S.  C.  C),  523.     1859.  • 

189.  Notice  by  pendency  of  suit.  Where 
a  suit  was  brought  by  the  town  in  the  county 
court  against  the  company  and  others,  and  a 
decree  rendered  that  the  bonds  and  coupons 
were  null  and  void  and  should  be  sur- 
rendered for  cancellation,  Jield,  that  the  de- 
cree bound  the  parties  who  were  personally 
served  with  process  or  who  appeared,  and 
did  not  affect  the  other  holders  of  the  secu- 
rities who  bad  onjy  constructive  notice  of 
the  suit.  Brooklyn  v.  Insurance  Co.,  99 
U.  S.,-363,  1878;  Empire  v.  Darlington,  101 
ib.,  87,  1879;  Roberts  v.  Bolles,  101  ib.,  119, 
1879. 

190.  Proceedings  to  compel  issue  of 
bonds.  Under  an  authority  to  a  town  to 
vote  a  donation  in  aid  of  a  railroad  company, 
and  to  levy  and  collect   taxes   to  pay  the 


same,  or  to  vote  such  aid  and  to  borrow 
money  to  pay  the  same,  and  to  issue  interest- 
bearing  bonds  to  pay  such  loans,  the  com- 
pany cannot  be  compelled  to  take  bonds  of 
the  town  in  payment,  nor  can  it  compel  the 
town  authorities  to  issue  bonds  to  it.  The 
company,  in  such  case,  has  only  a  claim  for 
money,  and  has  no  right  to  say  how  the 
money  shall  be  raised.  Chicago,  Danville 
and  Vincennes  B.  B.  Co.  v.  Town  of  St. 
Anne,  101  LI.,  151.     1881. 

191.  Katification.  xVn  issue  of  bonds  by 
a  municipal  corporation,  without  authority 
of  law,  cannot  be  ratified  by  its  oifloers 
without  the  sanction  of  the  legislature. 
Leivis  V.  Shreveport,  3  Woods  (U.  S.  O.  C), 
305.     1878. 

192.  Recital  in  bonds ;  bona  fide  holder. 
Recitals  in  municipal  bonds  issued  to  aid  in 
the  construction  of  a  railroad,  stating  the 
compliance  with  all  the  conditions  precedent 
prescribed  by  law,  are  conclusive  evidence 
in  favor  of  a  purchaser  of  such  bonds  with- 
out other  information  than  that  which  ap- 
pears on  their  face  that  such  conditions  prec- 
edent have  been  complied  with.  Marshall  v. 
Town  of  Elgin,  3  McCrary  (U.  S.  C.  C),  35, 
1881;  Coloma,  Town  of,  v.  Eaves,  93  U.  S., 
484,  1875;  Venice,  Town  of,  v.  Murdoek,  ib., 
494,  1875 ;  Marcy  v.  Toivnship  of  Osicego,  ib., 
637,  1875 ;  San  Antonio  v.  Mehaffy,  96  U. 
S.,  313,  1877;  Leavenworth  County  v.  Barnes, 
94  U.  S.,  70, 1876;  Comm'rs  of  Douglas  County 
V.  Bolles,  94  U.  S.,  104,  1876;  Comm'rsof 
Johnson  County  v.  January,  ib.,  203,  1876; 
Menasha  v.  Hazard,  103  U.  S.,  81,1880;  3 
Amer.  &  Eng.  R.  R.  Cases,  571 ;  Walnut  v. 
Wade,  103  U.  S.,  683,  1880;  3  Amer.  &  Eng. 
R.  R.  Cases,  36 ;  Lane  v.  Inhabitants  of  Town 
of  Embden,  73  Me.,  354,  1881 ;  Williams  v. 
Town  of  Boberts,  88  111.,  11,  1878;  31  Amer. 
R'y  Rep.,  368;  Milnerv.  Pensacola,  3  Woods 
(U.  S.  C.  C),  632,  1875.  Contra,  Cagwin  v. 
Town  of  Hancock,  5  Amer.  &  Eng.  R.  R. 
Cases,  150;  84  N.  Y.,  533,  1881;  reversing 
Samev.  Same,  23  Hun  (N.  Y.),  201,  1880. 

193.  —  Where  a  municipal  bond  contains 
a  recital  that  it  is  issued  in  payment  of  a 
subscription  made  in  pursuance  of  a  vote  of 
the  people  at  an  election  therein  specified, 
and  there  was  no  law  authorizing  such  elec- 
tion and' subscription,  the  holder  has  notice, 
by  such  recital,  of  the  illegality  of  such  sub- 
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scription.  Barnes  v.  Townof  Lacon,  84  111., 
461,  1877;  Woodruff  v.  Okolona,  57  Miss., 
806,  1880;  Lippencott  v.  Town  of  Pana,  93 
111.,  24,  1879;  Craig  v.  Town  of  Andes,  93  N. 
y.,  405,  1883. 

194.  Kecitals  in  ordinance.  A  city  ordi- 
nance, authorizing  a  subscription  to  stoclt 
of  a  Joad  company  and  issue  of  bonds  to 
pay  same,  recited  that  the  authority  pre- 
scribed by  the  law  a's  a  prerequisite  of  such 
subscription  had  been  given  by  an  election 
held  for  the  purpose.  In  a  suit  upon  such 
bonds,  lield,  that  the  city  was  estopped 
by  such  recital  to  show  that  the  voters  at 
such  election  were  not  duly  sworn,  and  the 
election  therefore  void.  Principle  of  estop- 
pel by  recitals  in  bonds  applies  to  recitals  in 
an  ordinance  authorizing  the  issue  of  bonds. 
Gaiise  V.  City  of  Clarksville,  1  Federal  Re- 
porter, 353.     1880. 

195.  Registry.  Before  railroad  aid  bonds 
can  be  properly  registei-ed  under  the  act  of 
April  16, 1869,  it  must  appear  that  they  were 
issued  in  pux'suance  of  a  vote  of  a  majority 
of  the  legal  voters  in  the  municipality  issu- 
ing them.  But  when  once  registered,  it 
will  be  presumed  they  were  rightfully  regis- 
tered, and  the  burden  of  establishing  the 
contrary  rests  upon  the  party  affirming  it. 
Town  of  Prairie  v.  Lloyd,  97  111.,  179, 1881; 
3  Amer.  &  Eng.  R.  R.  Cases,  58. 

196.  Seal.  A  town  in  New  York  sub- 
scribed for  stock  in  a  railroad  company,  and 
the  commissioners,  authorized  to  execute 
bonds  in  payment  therefor,  issued  unsealed 
obligations,  whereon  a  bona  fide  holder  for 
value  brought  suit.  Held,  that  the  absence 
of  a  seal  on  the  paper  did  not  aflEect  his 
right  to  recover.  Draper  v.  Springport,  104 
U.  S.,  501,   1881;  5  Amer.   &   Eng.   R.   R. 

'  Cases,  205. 

197.  Signature,  It  is  not  necessary  that 
the  coupons  should  be  signed  by  all  the 
officers  who  signed  the  bonds.  The  signature 
of  some  one  of  the  officers,  identifying  them 
as  a  part  of  the  bonds,  is  sufficient.  First 
National  Bank  of  St.  Johnsbury  v.  Town 
of  Concord,  50  Vt.,  257.  1877.  See,  also. 
Town  of  Weyauwega  v.  Ayling,  99  U.  S., 
112.  1878.  See  Anthony  V.  County  of  Jasper, 
101  ib.,  693,  1879;  Bqnk  of  Statesviile  v. 
Town  of  Statesviile,  7  Amer.  &  Eng.  B.  R. 
Cases  (N.  C),   178,   1881;  Lackawana  Iron 
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and  Coal  Co.  v.  Town  of  Little  Wolf,   38 
Wis.,  153.     1875. 

198.  —  A  statute  provided  that  certain 
town  bonds  were  to  be  signed  by  the  chair- 
man of  the  board  of  supervisors,  and  coun- 
tersigned by  the  town  clerk.  Held,  where 
such  bonds  appeared  to  have  been  issued  in 
strict  conformity  with  the  requirements  of 
the  statute,  that  the  presumption  would  be 
that  they  were  issued  under  the  authority  of 
the  board  of  supervisors.  Burleigh  v.  Town 
of  Rochester,  5  Federal  Reporter,  667.     1881. 

199.  Taxes  collected  ;  validity  disputed. 
Railroad  commissioners  of  a  town,  who 
have  received  from  the  collector  of  the  town 
moneys  raised  by  tax  to  pay  interest  coupons 
on  bonds  of  the  town,  issued  in  payment  of 
a  railway  subscription,  cannot  question  the 
validity  of  the  bonds,  to  justify  them  in 
refusing  to  pay  over  the  moneys  to  the  own- 
ers of  the  coupons.  First  National  Bank  v. 
W'/ieeZer,  73  N.  Y.,  201.     1878.  .    , 

200.  Terms  of  bond.  A  bond  authorized- 
by  statute  must  comply  with  the  terms  of 
the  act.  Town  of  Wheatland  v.  Taylor,  39 
Hun  (N.  Y.),  70.     1883, 

20JI.  Time.  A  statute  authorizing  a  sub- 
scription and  issuance  of  bonds  to  run  not 
exceeding  ten  years  will  not  authorize  the 
submission  of  a  proposition  whereby  the 
bonds  shall  be  payable  in  not  less  than 
twenty  years.  Cairo  and  St.  Louis  B.  R. 
Co.  V.  Sparta,  77  111.,  505.     1875. 

202.  • —  Where  the  law  authorizing  corpo- 
rate subscriptions  in  aid  of  a  railroad  is 
silent  as  to  what  the  petition  for  and  notice 
of  the  election  shall  contain  as  to  the  length 
of  time  the  corporate  bonds  shall  run  before 
their  maturity,  and  the  election  is  called 
according  to  law,  it  will  not  be  essential  to 
the  validity  of  the  election  that  the  petition, 
notice  of  election  and  vote  of  the  people 
should  fix  the  time  when  the  bonds  will 
mature.  People  v.  Town  of  Harp,  67  III., 
62.     1873. 

VI.  Location  of  railway. 

203.  Bonds.  Bonds  are  not  invalidated 
by  reason  of  the  fact  that  the  railway  has 
not  been  definitely  located  at  the  time  of 
their  issue.  Smith  v.  Town  of  Yates,  15 
Blatchford  (U.  S.  C.  C),  89.     1878. 
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204.  Change.  A  company  authorized  to 
construct  a  railway  through  Wisconsin  from 
the  Illinois  line  to  intersect  the  M.  and  P.  du 
0.  E.  R.  west  of  Monroe,  made  a  proposition 
to  the  plaintiflE  town,  stating  that  it  had  sur- 
veyed and  located  a  line  through  certain 
sections  in  that  town  to  a  point  designated 
in  the  village  of  Platteville,  and  proposed  to 
build  the  road  "on  the  route  indicated," 
from  Galena  to  the  Wisconsin  river ;  and  it 
asked  aid  of  the  town  to  build  the  road  "  on 
the  route  indicated."  The  town  accepted 
the  proposition  and  issued  its  bonds.  Held, 
that  while  the  proposition  does  not  disclose 
a  survey  and  location  of  the  line  northward 
beyond  the  point  designated,  yet  it  bound 
the  company  to  build  a  continuous  line  of 
road  from  Galena,  over  the  surveyed  line 
described  in  the  proposition,  to  the  point 
designated,  and  from  that  point  to  the  Wis- 
consin river.  Town  of  Platteville  v.  Galena 
and  Southern  Wisconsin  R.  R.  Co.,  43  Wis., 
493.    1878. 

205.  —  A  feeble  company,  of  doubtful 
ability  to  construct  any  road  between  the 
terminal  points  of  its  charter,  will  be  re- 
strained, at  the  suit  of  a  municipality  which 
has  subscribed  for  stock,  and  issued  bonds, 
in  aid  of  its  proposed  main  line,  from  wast- 
ing its  means  in  constructing  branch  roads 
so  as  to  disable  it  to  build  its  main  line;  and 
where  a  pretended  branch  is  such  that  its 
completion  will  be  a  complete  user  of  the 
company's  original  franchise,  and  will  give 
it  a  continuous  road  between  the  termini 
originally  named,  but  not  passing  through 
or  near  the  plaintiff  municipality  as  did  the 
main  line  proposed,  and  there  is  no  apparent 
design  to  continue  the  road  on  such  main 
line,  the  construction  of  the  pretended 
branch  will  be  restrained  as  a  "diversion" 
of  the  road  from  such  municipality,  within 
the  meaning  of  §  33,  ch.  119  of  1873.     lb. 

206.  —  The  M.,  M.  and  G.  B.  R.  R.  Co.  was 
authorized  by  its  charter  to  build  a  railway 
from  Milwaukee  northerly  via  the  cities  of 
Sheboygan  and  Manitowoc  to  Green  Bay 
with  power  to  chknge  and  relocate  its  road 
"so  as  not  materially  to  change  the  route," 
and  to  connect  its  line  with  any  other  road ; 
and  any  company  having  a  road  built,  or 
partly  built,  running  in  the  direction  of  the 
line  above  described,  was  authorized  to  lease 


or  sell  any  part  of  its  road  to  said  first  men- 
tioned company.  After  the  defendant  town 
had  subscribed  to  the  stock  of  said  M. ,  M.  and 
G.  B.  Co.,  the  latter,  without  the  consent  of 
the  town,  acquired  the  franchises  of  another 
company  pertaining  to  a  line  of  railway 
from  Manitowoc  to  Appleton,  about  forty 
miles  in  length  and  running  nearly  at  right 
angles  with  the  line  first  above  described ; 
and  this  road  the  M.,  M.  and  G.  B.  Co.  pro- 
posed to  construct  and  operate.  Held,  that 
this  was  such  a  fundamental  change  in  the 
character  of  the  enterprise  contemplated  by 
that  company  as  to  release  non-assenting 
subscribers  from  payment  of  their  stock 
subscribed  before  the  company  had  acquired, 
or  was  authorized  by  law  to  acquire,  such 
additional  line  of  road.  Noesen  v.  Port 
Washington,  37  Wis.,  168,  1875;  Perkins  v. 
Same,  ib.,  177,  1875. 

207.  Condition.  Where  the  location  of  a 
railway  is  a  condition  precedent  to  the  right 
to  issue  bonds  in  its  aid,  and  the  location  is 
not  made  as  required,  the  bonds  are  invahd 
even  in  the  hands  of  a  bona  fide  holder. 
Mellen  v.  Town  of  Lansing,  19  Blatchford 
{U.  S.  C.  C),  513.     1881. 

208.  Konte.  It  is  competent  for  a  rail- 
way company,  in  submitting  a  proposition 
for  aid,  to  define  therein,  as  a  part  of  the 
proposition,  the  line  of  the  proposed  road. 
Town  of  Platteville  v.  Galena  and  Southern 
Wisconsin  R.  R.  Co.,  43  Wis.,  498.     1878. 

YII.  Taxation. 

209.  Farming  lands  in  city.  Farming 
lands,  situated  within  the  limits  of  a  city,  ■ 
are  liable  for  a  tax  voted  to  aid  in  the  con- 
struction of  a  railroad.  Such  a  tax  is  not  a 
municipal  tax.  Sears  v.  Iowa  Midland  R. 
B.  Co.,  39  la.,  417.     1874. 

210.  Fraud.  A  raUway  tax  that  is  pro- 
cured to  be  voted  upon  representations  that 
it  will  not  be  enforced,  except  as  against 
non-resident  property  holders,  will  not  be 
upheld.  Truesdalev.  Green,!  Amer.  &  Eng.  ' 
R.  R.  Cases  (la.),  369.    1881. 

211.  Leased  line.  The  collection  of  taxes 
illegaUy  assessed  upon  a  railway  belonging 
to  one,  and  by  it  leased  to  another  company, 
under  an  agreement  that  all  taxes  legally 
assessed  on  such  property,  and  paid  by  the 
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lessee,  should  be  chargeable  against  the 
lessor,  may  be  enjoined  iu  an  action  by  the 
lessor.  Columbus,  etc.,  B'y  Co.  v.  Com- 
missioners of  Orant  County,  65  Ind.,  437. 
1879. 

212.  Levy.  The  omission  of  certain  taxa- 
ble property  from  the  assessment  will  not 
rentier  the  levy  invalid  as  to  the  property 
that  has  been  assessed.  Ooddard  v.  Stock- 
man,, 5  Amer.  &  Eng.  R.  R.  Cases  (Ind.),  164. 
1881.  See,  also,  Winter  v.  City  Council  of 
Montgomery,  65  Ala.,  403,  1880;  7  Amer.  & 
Eng.  R.  R.  Cases,  307. 

213.  —  Where  the  statute  authorizing  a 
county  to  subscribe  for  stock  in  a  railroad 
company,  and  issue  it^bonds  therefor,  limits 
its  power  to  provide  for  the  payment  of  them 
to  an  annual  special  tax  of  one-twentieth  of 
one  per  cent.,  and  other  laws  then  and  still 
in  force  empowered  it  to  Ifevy  a  tax  for  gen- 
eral purposes  not  exceeding  one-half  of  one 
per  cent,  upon  the  assessed  value  of  the  tax- 
able property  of  the  county,  held,  that  in  the 
absence  of  further  legislation,  a  mandamus 
will  not  lie  to  compel  the  levy  of  taxes  be- 
yond the  amount  so  authorized.  A,  holder 
of  such  bonds  who  has  recovered  judgment 
for  the  amount  thereof  does  not  thereby  ob- 
tain an  increased  right  to  a  levy  of  taxes. 
United  States  v.  County  of  Macon,  99  U.  S., 
583.  1878.  See  Ralls  County  Court  v.  United 
States,  105  ib.,  733.     1881. 

214.  —  The  levy  of  a  tax  in  aid  of  a  rail- 
way company  is  not  void  because  made  in 
the  shape  of  a  percentage  instead  of  a  gross 
sum.    Peed  v.  MillVcan,  79  Ind.,  86.     1881. 

215.  Limitation  of  rate.  A  provision  in 
the  charter  of  the  village  which  forbids  it  to 
borrow  money,  and  provides  that  it  shall  not 
incur  any  debt  or  liability  in  any  year 
greater  than  the  amount  of  the  tax  allowed 
by  the  charter  to  be  raised  in  such  year,  was 
not  intended  to  embrace  the  case  of  bonds 
that  might  thereafter  be  issued  in  exchange 
for  stock  and  in  aid  of  a  railway  under  a 
prior  enabling  act.  Long  v.  City  of  New 
iowdon,  9  Bissell  (U.  S.  C.C),  539.     1880. 

216.  —  Where  a  proviso  limits  the  au- 
thority of  the  town  as  to  taxation,  which 
limit  is  entirely  inconsistent  with  a  power 
previously  given,  the  proviso  controls. 
Tatumv.  Town  of  Tamaroa,  9  Bissell  (U.  S. 
C.  C.),  475.    1880, 


21 7.  Organization  of  company ;  liow  de- 
termined. In  a  proceeding  to  enjoin  the 
collection  of  a  tax  levied  for  the  construc- 
tion of  a  railway,  it  is  not  competent  to  in- 
quire into  questions  pertaining  to  the  organi- 
zation of  the  company,  they  having  been 
determined  by  the  board  of  commissioners 
as  jurisdictional  matters.  Brocaw  v.  Com- 
missioners of  Oibson  County,  73  Ind.,  543, 
1881 ;  8  Amer.  &  Eng.  R.  R]  Cases,  578. 

218.  PoTTer'  of  collector  to  dispute  as- 
sessment. A  town  collector,  who  has  col- 
lected a  tax  imposed  under  the  statute,  can- 
not question  the  validity  of  the  proceedings 
under  which  the  bonds  were  issued,  or  dis- 
pute the  right  of  the  railroad  commissioners 
to  the  amount  so  collected.  He  acts  under 
and  affirms  the  validity  of  the  warrant  by 
collecting  the  tax,  and,  having  received 
the  money,  cannot  refuse  to  pay  it  over. 
People  ex  rel.  v.  Brown,  55  N.  Y.,  180. 
1873. 

219.  Subscription ;  bank  stoclc.  The  De- 
posit Bank  of  Eminence,  having  its  place  of 
business  in  the  town  of  Eminence,  which 
had  subscribed  stock  in  the  Cumberland  and 
Ohio  R.  R.  Co.,  and  had  issued  bonds  to  pay 
for  it  under  the  charter  of  said  company, 
authorizing  the  town  to  levy  and  collect  a 
tax  upon  such  taxable  property  iu  the  town 
as  is  listed  and  taxed  under  the  revenue 
laws  of  the  state,  is  not  liable,  under  such 
charter,  to  be  taxed  on  the  amount  of  its 
capital  stock.  The  stock  does  not  belong  to 
the  bank.  Trustees  of  Eminence  v.  Deposit 
Bank  of  Eminence,  13  Bush  (Ky.),  588. 
1877.- 

220.  —  A  municipal  corporation  being  re- 
quired by  law  to  levy  an  annual  tax  to  pay 
interest  on  certain  designated  bonds,  and 
having  levied  and  collected  the  tax  for  that 
purpose,  has  no  right  to  divert  the  fund  to 
other  purposes,  and,  upon  application  by  the 
holders  of  the  bonds,  will  be  enjoined  from 
so  doing.  Ranger  v.  New  Orleans,  3  Woods 
(U.  S.  C.  C),  138.     1875. 

221.  Interest.  The  raising  by  tax  and 
payment  to  the  commissioners  appointed  to 
pay  interest  on  town  bonds  does  not  consti- 
tute a  payment  of  such  interest  as  between 
the  town  and  the  holders  of  the  bonds. 
Federgreen  v.  Town  of  Fallsburgh,  35  Hun 
(N.  Y.),  153.     1881. 
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VIII.  Miscellaneous. 

222.  Action  to  compel  accounting  for 
stock.  Under  the  act  to  extend  the  time  for 
the  completion  of  the  Albany  and  Susque- 
hanna E.  R.,  etc.  (§  3,  ch.  747,  Laws  of  1867), 
an  action  is  properly  brought  by  the  super- 
visor of  a  town  in  his  own  name,  as  super- 
visor, against  the  railroad  commissioners  of  a 
town,  to  require  them  to  account  for  moneys 
received  by  them  on  sale  of  the  stock  of  said 
railroad  corporation  belonging  to  the  town ; 
and  it  is  not  necessary  for  the  continuance 
of  the  action  that  the  successor  of  the  origi- 
nal plaintifE  be  substituted.    Griggs  v.  Griggs, 

56  N.  Y.,  504.     1874. 

223.  Compromise.  When  the  city  of  Troy 
had  made  a  valid  subscription  of  $50,000  to 
the  Atchison  and  Nebraska  Railroad  Co.,  and 
had  issued  |25,000  of  its  bonds  in  payment  of 
one-half  the  subscription,  held,  that  it  could 
make  a  valid  contract  whereby,  in  considera- 
tion of  its  stock  in  the  company,  and  $6,000 
in  five  annual  payments,  it  was  relieved  of 
any  liability  for  the  remaining  $25,000  of 
bonds.  Troy  v.  Atchison  and  Nebraska  R.  B. 
Co.,  11  Kans;,  519.     1873. 

224.  —  This  is  ti-ue  whether  it  has  issued 
its  bonds  for  said  $25,000  or  not.  Same  v. 
Same,  ISKans.,  70.    1874. 

225.  Extinct  corporation.  The  remedy 
of  the  creditors  of  an  extinguished  corpora- 
tion is  in  equity  against  the  corporation  suc- 
ceeding to  its  property  and  powers.  Mount 
Pleasant  v.  Beekwith,  100  U.  S.,  514.     1879. 

226.  Garnishment.  A  city  having  sub- 
scribed for  stock  in  a  railway  company,  and 
having  designated  where  its  subscription 
should  be  expended,  such  expenditure  can- 
not be  diverted  by  a  general  creditor  by 
trustee  process.  Pike  v.  Bangor  and  Calais 
Shore  Line  R.  R.  Co.,  68  Me.,  445.     1878. 

227.  Limitations.  Where  a  contract  for 
the  issuance  of  aid  bonds  did  not  limit  the 
time  within  which  the  road  should  be  com- 
pleted, and  no  notice  was  given  by  the 
town  that  unless  it  was  completed  with- 
in a  reasonable  time  the  aid  would  not 
be  furnished,  the  company  does  not  lose 
its  rights  under  the  contract  by  lapse  of  time 
or  by  the  statute  of  limitations.  Lynch  v. 
Eastern,  Lafayette  and  Mississippi  R'y  Co., 

57  Wis.,  480.    1883. 


228.  —  A  town,  on  July  34,  1869,  voted  a 
subscription  of  $30,000  to  a  railroad,  to  be 
paid  by  the  issue  of  its  bonds,  and  the  line 
of  the  road  was  permanently  located  through 
said  town  October  15,  1875,  and  the  road 
constructed  through  the  same  on  August  1, 
1880,  and  on  April  12,  1870,  the  town  did 
subscribe  to  the  stock  of  the  company  to 
the  amount  of  $10,000,  $6,000  of  which  was 
paid  by  the  issue  of  the  bonds  of  the  town ; 
and  on  November  1,  1871,  the  balance  of  the 
bonds  voted  were  deposited  with  a  trustee, 
but  were  afterwax'd  withdrawn  by  the  con- 
sent of  the  company,  in  1875,  and  destroyed, 
the  supervisor  and  town  clerk  giving  their 
obligation  that  the  town  should  execute  to 
the  company  bonds  to  the  amount  of  $24,000 
upon  the  completion  of  its  road.  Applica- 
tion was  made  for  a  mandamus,  in  1881,  to 
compel  the  issue  of  such  bonds.  Held,  that 
the  case  came  within  the  express  provisions 
of  the  acts  of  1874  and  1877,  limiting  the 
time  for  the  enforcement  of  such  liabilities. 
People  V.  Town  of  Granville,  104111.,  285.  1882. 

229.  School  districts.  Trustees  of  school 
districts  are  not  known  to  the  constitution 
as  municipal  corporations  which  may  be 
vested  with  power  to  collect  taxes.  Though 
the  legislature  might  confer  upon  them,  the 
authorities  of  school  districts,  power  to 
assess  and  collect  taxes  for  the  purposes  of 
instruction,  it  had  none  to  authorize  such 
taxation  for  the  construction  of  railroads. 
Trustees  v.  The  People  ex'rel.,  63  111.,  299.  1872. 

230.  Transfer  of  railway.  The  object  of 
a  corporation,  at  the  time  of  a  subscrip- 
tion to  its  stock,  was  to  build  a  railway 
between  certain  points.  It  caused  a  portion 
of  such  line  to  be  built,  and  transferred 
to'  another  company  the  right  to  operate 
such  portion,  retaining,  however,  all  its  • 
rights  and  franchises  to  build  tlie  remaining 
portion  of  the  road.  Held,  that  there  was 
no  such  fundamental  change  in  the  purpose 
of  the  corpoi-ation  as  would  release  those 
subscribers  to  the  stock  who  did  not  assent 
thereto.  Lynch  v.  Eastern,  Lafayette  and 
Mississippi  R'y  Co.,  57  Wis.,  480.     1883. 

231.  —  If  a  subscriber  for  stock  contem- 
plated tliat  a  change  would  be  made  in  the 
object  and  purpose  of  the  corporation,  he 
cannot,  on  the  ground  of  such  change,  avoid 
his  subscription.     lb. 
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SUBSCRIPTIONS  BT  COUNTIES. 

See  Bonds  of  Railway  Companies;  Bbidqes;  Certi- 
orari; COLIiATERAL  SECURITIES;  FEDERAL  CoURTS; 

Injunction;  Mandamus;  Subscriptions  by  Cities 
AND  Towns;  Taxation. 

I.  Authority  to  subsckibe. 
11.  Proceedings. 

III.  Conditional  subscription. 

IV.  Bonds. 

V.  Charter. 

VI.  Swamp  lands. 
VII.  Mandamus. 

VIII.  Taxation. 
IX.  Miscellaneous. 

I.  Authority  to  subscribe. 

1.  Amendment  of  law.  There  is  no  vested 
right  in  a  railroad  company  to  a  subscription 
until  it  be  actually  made,  and  until  that 
event  occurs  the  legislature  may  alter  the 
method  whereby  such  subscription  is  to  be 
made,  without  infringing  any  right.  State 
exrel.  v.  Garroutte,  67  Mo.,  445,  1878;  Cum- 
terland  and  Ohio  B.  R.  Co.  v.  Barren  County 
Court,  10  Bush  (Ky.),  604,  1874. 

2.  —  The  amendatory  act  of  March  23, 
1861,  prohibited  such  subscription  after  its 
passage,  without  such  vote,  to  any  railroad 
company,  whether  it  had  a  pre-existing 
charter  authorizing  a  subscription  by  coun- 
ties or  not.  State  ex  rel.  v.  Garroutte,  67 
Mo.,  -445.     1878.  ' 

3.  —  Repeals  in  particular  cases  examined 
and  passed  upon.  Wood  County  v.  Lacka- 
wanna Iron  and  Coal  Co.,  93  U.  S.,.619,  1876 ; 
Oumberland  and  Ohio  B.  R.  Co.  v.  Washing- 
ton County  Court,  10  Bush  (Ky.),  564,  1874; 
Clay  V.  Justices  of  Hawkins  County,  5  Lea 
(Tenn.)  137,  1880. 

4.  Amount.  Under  the  general  railroad 
law  of  1849,  municipal  subscriptions  to  the 
capital  stock  of  a  i-ailroad  couipany  could 
not  exceed  $100,000.  Jackson  County  v. 
Brush,  77  111.,  59.     1875. 

5.  —  When  a  county  votes  aid  to  a  railway 
company  in  excess  of  the  amount  authorized 
by  law,  it  is  simply  a  void  act,  conferring  no 
authority  on  the  county  commissioners  to 
issue  the  bonds  of  the  county  in  any  amount 
wliatever.  Reineman  v.  Covington,  Colum- 
bus and  Black  Hills  R.  R.  Co.,  7  Neb.,  310. 
1878. 


6.  Authority.  Counties  have  no  authority 
at  common  law  to  issue  bonds.  They  are 
quasi  corporations,  mere  governing  agencies, 
charged  with  certain  objects  of  necessary 
local  administration.  Hamlin  v.  Meadville, 
6  Neb.,  237,  1877;  Hawkins  v.  Supervisors  of 
Carroll  County,  50  Miss.,  735,  1874. 

7.  —  The  board  of  county  commissioners 
have  no  power  to  make  such  subscription  in 
behalf  of  the  county  without  the  approval 
of  the  legal  voters  expressed  at  an  election 
called  pursuant  to  law.  Packard  v.  Comm,'rs 
of  Jefferson  County,  3  Colo.,  338.     1874. 

8.  —  An  act  of  the  legislature  of  Wiscon- 
sin provided  that  the  board  of  supervisors 
of  the  defendant  county  "  ehall  have  power, 
by  resolution,  to  cause  to  be  issued  bonds 
.  .  .  to  an  amount  not  exceeding  $50,000," 
"  if  a  majority  of  the  ballots  cast "  by  the 
legal  voters  in  said  county  "  be  '  for  railroad 
aid.' "  Held,  where  a  majority  of  the  ballots 
cast  were  "  for  railroad  aid,"  that  it  still 
rested  in  the  discretion  of  the  board  of  super- 
visors whether  such  bonds  should  be  issued. 
Wadsworth  v.  St.  Croix  County,  4  Federal 
Reporter,  378.     1880. 

9.  —  A  statute  authorizing  counties  to  take 
stock  in  railroads  is  applicable  to  a  railroad 
duly  organized  under  a  subsequent  statute. 
And  a  subscription  can  be  made  to  a  corpora- 
tion not  yet  organized.  Stebbins  v.  Com-  , 
missioners  of  Pueblo  County,  4  Federal 
Reporter,  383;  2  McCrary  (U.  S.  C.  C),  196. 
1880;  See,  alBo,  County  of  Daviess  v.  Huide- 
koper,  98  U.  S.,  98,  1878;  County  of  Ca.ss  v. 
Johnston,  95  U.  S.,  360,  1877. 

10.  —  Various  statutes  authorizing  sub- 
scriptions construed.  Ogden  v.  County  of 
Daviess,  103  U.  S.,  634, 1880;  5  Amer.  &  Eng. 
R.  R.  Cases,  145 ;  National  Bank  of  Bruns- 
wick V.  County  of  Yankton,  2  Dak.,  365, 
1880;  Turner  v.  Commissioners  of  Woodson 
County,  13  Amer.  &  Eng.  R.  R.  Cases,  600; 
37  Kans.,  314,  1882;  County  of  Moultrie  v. 
Fairfield,  105  U.  S.,  370,  1881;  7  Amer.  & 
Eng.  R.  R.  Cases,  194;  Mo.  River,  Ft.  Scott 
and  Gulf  R.  R.  Co.  v.  Comm'rs  Miami  Co., 
12  Kans.,  230,  1873. 

11.  —  evidence.  Authority  given  by  a 
public  act  of  the  general  assembly  to  a 
county  to  subscribe  stock  to  a  railroad  com- 
pany, and  issue  bonds  to  pay  for  the  same, 
need  not  be  pleaded.     The  courts    of  the 
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United  States  will  take  judicial  notice  of  the 
public  acts  of  the  states  within  which  they 
sit.  Smith  v.  Tallapoosa  County,  2  Woods 
(U.  S.  C.  C),  574.     1874. 

12.  Cha;ige  in  boundary.  Certain  rail- 
road bonds  were  authorized  and  issued  by 
the  county  of  Marion  prior  to  the  detach- 
ment of  one  township.  By  virtue  of  an  act 
of  the  legislature  of  1879,  and  after  the  de- 
tachment, the  county  of  Marion  took  up 
these  railroad  bonds,  and  issued  funding 
bonds  in  lieu  thereof.  Certain  charges  were 
made  in  the  time,  the  amount,  and  the  rate 
of  interest  of  these  bonds  —  changes  all  bene- 
ficial to  the  county.  Held,  that  though 
these  funding  bonds  were  technically  both 
authorized  and  issued  after  the  detachment, 
yet,  within  the  spirit  of  the  law,  and  legally, 
the  funding  bonds  are  a  charge  against  the 
detached  territory,  the  same  as  the  railroad 
bonds  had  been.  Comm'rs  of  Marion  County 
V.  Comm'rs  of  Harvey  County,  26  Kans., 
181.     1881. 

13.  —  The  legislature  detached  from  Sedg- 
wick county  a  portion  of  its  territory,  and 
attached  it  to  the  new  county  of  Harvey.  It 
declared  that  this  detached  territory  should 
continue  liable  for  a  certain  proportion  of 
the  railroad  bonded  indebtedness  of  Sedg- 
wick county,  and  that  the  county  clerk  of 
Harvey  county  should  annually  apportion 

•on  the  property  of  this  territory  the  amount 
of  taxes  necessary  to  pay  such  proportion 
of  the  indebtedness.  Upon  the  failure  of 
the  clerk  of  Harvey  county  to  make  this  ap- 
portionment, the  board  of  county  commis- 
sioners of  Sedgwick  county  are  pi-oper  parties 
plaintifiE  in  a  proceeding  by  mandamus 
against  him  to  compel  him  to  perform  such 
duty.  Comm'rs  Sedgwick  Co.  v.  Bailey,  11 
Kans.,  631.     1873. 

14.  —  Where  the  division  is  only  of  rail- 
road bonded  indebtedness,  and  there  is  no 
proof  of  the  amount  of  property  of  the 
other  indebtedness  of  the  county  prior  to  the 
division,  and  no  proof  of  the  comparative 
population  or  wealth  of  the  detached  ter- 
ritory and  the  remaining  portion  of  the 
county,  it  is  impossible  for  this  court  to 
say  that  the  division  prescribed  by  the  legis- 
lature is  not  just  and  equitable,     lb. 

15.  —  Mandamus  is  tlie  pi-oper  remedy  to 
compel  such  apportionment.    76. 


le.  Consolidation  of  railways.  A  county, 
having  lawful  authority,  issued  its  bonds  in 
payment  of  its  subscription  to  a  railroad 
company.  Between  the  latter  and  another 
company  a  consolidation  was  about  to  take 
place,  upon  condition  that  the  county  court 
would,  on  an  extension  of  time  being 
granted,  levy  and  collect  a  tax  sufficient  to 
pay  the  amount  due  on  the  bonds.  The 
county  court  accepted  the  proposition,  and 
gave  the  requisite  assurance.  The  consoli- 
dation thei-eupon  took  place.  Held,  that  the 
county  was  estopped  from  denying  the  var 
lidity  of  the  bonds  in  the  hands  of  a  bona 
fide  holder,  to  whom  they  were  transferred 
for  value  by  the  consolidated  company. 
County  of  Tipton  v.  Locomotive  Works,  103 
U.  S.,  533,  1880;  1  Amer.  &  Eng.  R.  E. 
Cases,  517.  See,  also,  County  of  Scotland  v. 
Thomas,  94  U.  S.,  683,  1876;  County  of  Henry 
V.  Nicolay,  95  ib.,  619,  1877;  Menashav.  Haz- 
ard, 103  U.  S.,  81,  1880. 

17.  Constitutional  law.  Uflder  the  con- 
stitution of  1870  corporate  subscriptions  to 
the  capital  stock  of  railroad  companies  may 
be  made,  where  the  same  has  been  author- 
ized by  a  vote  of  the  people  of  the  munici- 
pality before  the  adoption  of  the  constitu- 
tion. People  ex  rel.  v.  Logan  County^  63  111, 
874.     187^. 

18.  —  The  legislation  of  the  state  of  Illi- 
nois reviewed,  whereunder  the  county  of 
Clay  issued  two  series  of  bonds,  one  dated 
November  1,  1869,  in  payment  of  its  sub- 
scription to  the  stock  of  the  Illinois  South- 
eastern Il"y  Co.,  and  another  dated  January 
4,  1871,  whereby  its  donation  voted  before 
the  year  1870  to  that  company  was  paid. 
County  of  Clay  v.  Society  for  Savings,  104 
U.  S.,  579,  1881;  5  Amer.  &  Eng.  R.  R. 
Cases,  170. 

19.  —  The  bonds  are  valid,  as  they  were 
issued  in  strict  conformity  to  the  conditions 
and  requirements  prescribed  by  statute,  and 
pursuant  to  a  popular  vote  cast  at  an  elec- 
tion lawfully  held  before  the  year  1870.  The 
constitution  of  Illinois,  which  took  effect 
during  that  year,  does  not  attempt  to  impair 
the  obligation  of  any  prior  contract  in  re- 
gard to  them,  nor  prohibit  the  issue  of  such 
as  were  necessary  to  give  effect  to  a  dona- 
tion so  voted.  .  Ib. 

20.  —  Capitol  precinct,  at  an  election  held 
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on  October  16,  1875,  voted  bonds  to  the  A. 
and  K.  R.  R.  Co.  to  aid  in  an  extension  of  its 
line.  The  bonds  were  to  be  placed  in  the 
hands  of  a  trustee  until  the  company  had  so 
far  completed  its  road  as  to  be  entitled  to 
them.  The  company  immediately  made  a 
preliminary  survey  of  its  line,  and  the  same 
was  completed  prior  to  November  1,  1875. 
Held,  tjiat  the  right  of  the  company  to  the 
bonds  in  question  had  become  vested,  at  the 
time  the  constitution  of  1875  took  effect,  to 
such  an  extent  that  the  company  could  re- 
quire the  bonds  to  be  issued  as  provided  in 
the  proposition  and  placed  in  the  hands  of 
the  trustee  to  await  the  final  action  of  the 
company.  State  ex  rel.  v.  Comm'rs  of  Lan- 
caster County,  6  Neb.,  214.     1877. 

21.  —  The  powers  of  a  railroad  company 
in  Missouri,  in  existence  prior  to  the  adop- 
tion of  the  constitutional  provision  of  1865, 
prohibiting  subscriptions  to  the  stock  of  any 
corporation  by  counties,  cities  or  towns,  un- 
less two-thirds  of-  the  qualified  electors 
thereof  shall  assent,  are  not  affected  by  such 
provision,  but  remain  the  same  as  if  it  had 
never  been  adopted.  Calaway  County  v. 
Foster,  93  U.  S.,  567,  1876;  County  of  Macon 
V.  Shores,  97  U.  S.,  27.3,  1877;  Huidekoper  v. 
Dallas  County,  3  DiUon  (U.  S.  C.  C),  171, 
1875. 

22.  —  The  subscription  to  the  stock  of  the 
railroad  company  having  been  actually 
made  by  that  county,  under  the  authority 
of  a  legislative  act,  in  January,  1868,  was 
legal,  and  the  circumstance  that  the  bonds 
were  issued  at  a  later  date  does  not  impair 
their  validity,  lb.  See,  also,  Louisiana  v. 
Taylor,  105  U.  S.,  454,  1881;  County  of 
Schuyler  v.  Thomas,  98  ib.,  169,  1878. 

23.  —  Where  the  charter  of  a  railroad 
company,  granted  by  Missouri  prior  to  the 
adoption  of  the  constitution  in  1865,  made  it 
lawful  for  the  county  court  of  any  county  in 
which  any  pai-t  of  the  route  of  said  railroad 
or  of  its  authorized  branches  might  be,^or 
for  any  county  adjacent  thereto,  to  subscribe 
to  the  stock  of  the  company,  and  to  issue 
bonds  of  the  county  in  payment  thei-efor, 
the  power  of  the  county  court  so  to  subscribe 
did  not  become  subject  to  §  14  of  art.  11  of 
that  constitution,  -which  requires  the  assent 
of  twc-thirds  of  the  qualified  voters  of  the 
couQty  to  such  subscription.     County  of 


Henry  v.  Nicolay,  95  TJ.  8.,  619, 1877 ;  County 
of  Cass  V.  Gillett,  100  ib.,  585,  1879.  See, 
also,  Nicolay  v.  St.  Clair  County,  3  Dillon 
(U.  S.  C.  C),  163.     1874. 

24.  —  The  railroad  aid  act  of  1868  (Acts  of 

1868,  p.  93)  is  unconstitutional.  Wehb  v. 
Lafayette  County,  67  Mo.,  353,  1878;  Banney 
V.  Bader,  ib.,  476,  1878. 

25.  —  The  fourteenth  section  of  the  con- 
stitution of  Mississippi,  ratified  December  1, 

1869,  which  declares  that  "  the  legislature 
shall  not  authorize  any  county,  city  or  town 
to  become  a  stockholder  in,  or  to  lend  its 
credit  to,  any  company,  association  or  corpo- 
ration, unless  two-thirds  of  the  qualified 
voters  of  such  county,  city  or  town  at  a 
special  election,  or  a  regular  election,  to  be 
held  therein,  shall  assent  thereto,"  is  wholly 
prospective.  It  does  not  abrogate  previous 
acts  of  the  legislature  conferring  authority 
to  subscribe  for  stock.  Supervisors  v.  Oal- 
braith,  99  U.  S.,  214.     1878. 

26.  —  A  resolution  of  a  board  of  super- 
visors appropriating  bonds  as  a  subscription 
in  aid  of  a  railway  constitutes  a  contract,, 
which  will  not  be  impaired  by  a  subsequent 
change  in  the  constitution  of  the  state. 
Moidtrie  County  v.  Rockingham  Ten-Cent 
Savings  Bank,  92  U.  S.,  681.  1875.  See  Rail- 
road Co.  V.  Falconer,  103  ib.,  S21.     1880. 

27.  — A  popular  vote,  authorizing  a  rail- 
way subscription,  does  not  give  a  vested 
right  in  the  subscription  to  the  railway  com- 
pany. A  change  of  the  state  constitution 
forbidding  such  subscriptions  will  render 
such  vote  unavailing,  if  the  subscription  is 
not  actually  made  prior  to  the  constitutional 
change.  Wadsworth  vt  Supervisors,  102  TJ. 
S.,  534,  1880;  Railroad  Co.  v.  Falconer,  103 
U.  S..  821,  1880. 

28.  —  Section  6,  art.  8,  of  the  constitu- 
tion declares  that  "the  general  assembly 
shall  never  authorize  any  county,  city,  town 
or  township,  by  vote  of  its  citizens  or  other- 
wise, to  become  a  stockholder  in  any  joint- 
stock  company,  corporation  or  association 
whatever;  or  to  raise  money  for,  or  loan  its 
credit  to,  or  in  aid  of,  any  such  company, 
corpoi'ation  or  association."  What  the  gen- 
eral assembly  is  thus  prohibited  from  doing 
directly  it  has  no  power  to  do  indirectly. 
Taylor  v.  Commissioners  of  Ross  County,  23 
Ohio  St.,  33,     1872. 
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29.  —  The  act  of  April  23, 1872,  to  author- 
ize counties,  townships,  and.  the  municipal- 
ities therein  named,  to  build  railroads,  etc. 
(69  Ohio  L.,  84),  authorizes  the  raising  of 
money  by  taxation,  which  is  equally  appli- 
cable to  the  unlawful  purpose  of  aiding  rail- 
road companies  and  others  engaged  in  build- 
ing and  operating  railroads,  as  it  is  to  any 
lawful  purpose,  and  gives  to  the  ofHcers  in- 
trusted with  the  control  and  application  of 
the  money  thus  raised  no  means  or  power 
of  discrimination  as  to  the  lawfulness  or  un- 
lawfulness of  the  work  or  purpose  to  wliieh 
it  is  to  be  applied,  and  is  unconstitutional. 
lb. 

30.  —  Under  the  constitution  (sec.  2,  art. 
11),  neitlier  the  state,  nor  any  county,  city, 
town,  township  or  school  district,  can  make 
any  donation  or  grant  to,  or  in  aid  of,  or  be- 
come a  subscriber  or  shareholder  in,  any  cor- 
poration or  company.  Colorado  Central  R. 
R.  Co.  V.  Lea,  5  Colo.,  192.     1879. 

31.  —  A  general  statute  of  Tennessee  re- 
quired the  county  courts,  when  authorized 
by  a  popular  vote,  to  subscribe  for  stock  in 
a  railroad  company.  A  special  statute  was 
subsequently,  passed,  which,  without  requir- 
ing the  submission  of  the  question  of  sub- 
scription to  a  popular  vote,  conferred  power 
on  the  county  courts  of  the  counties  on  the 
line  of  a  particular  railroad  to  make,  and  on 
the  company  to  receive,  a  subscription  for 
its  stock.  Held,  that  the  special  statute  is 
not  in  violation  of  the  provisions  of  §  8, 
art.  l,_or  of  §  7,  art.  11,  of  the  constitution 
of  Tennessee  of  1834.  County  of  Tipton  v. 
Locomotive  Works,  103  U.  S.,  523,  1880; 
1  Amer.  &  Eng.  E.  R.  Cases,  517. 

32.  —  In  the  state  constitution  of  South 
Carolina  there  is  no  restriction  which  de- 
prives the  legislature  of  the  power  to  author- 
ize counties  to  incur  obligations  and  issue 
bonds  for  their  payment.  State  ex  rel.  v. 
O.  and  L.  R.  R.  Co.,  13  So.  Car.,  290,  1879; 
5  Amer.  &  Eng.  E.  R.  Cases,  220. 

38.  —  In  this  case  the  power  to  levy  a 
tax  was  conferred,  the  company  performed 
all  the  conditions  which,,  by  the  vote  cast 
November  2,  186S,  entitled  it  to  receive  the 
donation  bonds,  and  they  were  delivered 
November  1,  1871,  reciting  the  law  authoriz- 
ing their  issue.  Held,  that,  in  a  suit  by  a 
bona  fide  holder  of  the  coupons  cut  there- 


from, a  recovery  cannot  be  defeated  upon 
the  ground  that,  in  order  to  pay  the  pirinci- 
pal  and  interest  and  the  county  expenses, 
the  assessment  must  exceed  the  constitu- 
tional limitation.  County/  of  Moultrie  v. 
Fairfield,  105  U.  S.,  370,  1881;  7  Amer.  & 
Eng.  R  E.  Cases,  194. 

34.  —  Whatever  may  be  individual  opin- 
ions, it  IS  at  the  present  the  settled  policy  of 
this  state  to  tolerate  the  issue  by  municipali- 
ties of  bonds  in  aid  of  railroads,  and  the 
settled  law  that  bonds  so  issued,  if  issued  in 
pursuance  of  express  authority  and  in  ac- 
cordance with  the  prescribed  forms,  are 
valid.  Leavenworth,  Latcrence  and  Galves- 
ton R.  R.  Co.  V.  Comm'rs  of  Douglas  Co., 
18  Kans.,  169,  1877 ;  15  Amer.  R'y  Eep.,  256. 

35.  —  This  court  adopts  the  decision  of 
the  supreme  court  of  Kansas,  afBrming  the 
validity  and  binding  effect  of  an  act  of  the 
legislature  of  that  state,  approved  February 
10,  1865,  entitled  "  An  act  to  authorize  coun- 
ties and  cities  to  issue  bends  to  railroad  com- 
panies," although  the  yeas  and  nays  were 
not  called  and  entered  on  the  journals  of 
the  respective  houses  on  the  final  passage 
of  the  bill,  and  the  enrolled  bill  was  not 
signed  by  the  presiding  officer  of  the  senate. 
Leavenworth  County  v.  Barnes,  94  U.  S.,  70. 
1876.   - 

36.  Construction  of  anthority.  While 
the  power  to  issue  railroad  aid  bonds  is  not 
one  of  the  ordinary  powers  of  a  county,  re- 
quires express  authority,  and  must  be  exer- 
cised in  conformity  to  prescribed  forms,  it 
is  not  penal  in  its  nature,  and  the  validity  of 
its  exercise  does  not  demand  all  the  strict- 
ness of  the  ancient  rules  of  the  criminal 
law.  Leavenworth,  Lawrence  and  Galveston 
R.  R.  Co.  V.  Comm'rs  of  Douglas  Co.,  18 
Kans.,  169,  1877;  15  Amer.  R'y  Kep.,  256. 

37.  Estoppel.  A  county  is  not  estopped 
to  maintain  a  bill  to  enjoin  the  president  of 
a  railway  company  from  disposing  of  the 
bonds  and  to  cancel  them,  by  the  acts  of  the 
boai-d  of  supervisors  in  assuming  control  of 
the  railroad  stock  received  therefor,  and 
levying  taxes  and  paying  the  interest  on  the 
bonds,  where  the  subscription  was  iUegal 
for  want  of  compliance  with  the  law.  Su- 
pervisors of  Madison  County  v.  Paxton,  57 
Miss.,  701.     1880. 

38.  —  A  county  will  not  be  estopped,  by 
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the  completion  of  a  railroad  according  to 
the  terms  of  an  attempted  subscription, 
from  denying  the  legality  Of  the  election. 
No  notice  that  the  want  of  power  to  make 
the  subscription  would  be  relied  upon  is  re- 
quired to  be  given  when  the  bonds  are  called 
for  in  payment  of  the  subscription;  nor  will 
the  company  be  heard  to  urge,  as  against 
the  right  of  the  county  to  deny  the  exist- 
ence of  the  power,  that  it  had  performed 
labor  and  incurred  liabilities  on  the  faith  of 
the  supposed  subscription.  People  v.  Jack- 
son County,  93  111.,  441.     1879. 

39.  —  Where,  at  an  election  held  accord- 
ing to  law,  the  people  of  a  county  authorized 
their  proper  representatives  to  treat  certain 
outstanding  county  obligations  as  properly 
authorized  by  law  for  the  purpose  of  settling 
with  the  holders,  and  the  settlement  has 
been  made,  the  validity  of  the  obligations 
can  no  longer  be  contested.  County  of  Jas- 
per V.  Ballon,  103  U.  S.,  745,  1880;  3  Amer. 
&  Eng.  R.  R.  Cases,  47. 

40.  —  A  county  having  issued  certain  rail- 
way aid  bonds  after  a  decree  of  the  court 
had  determined  that  the  county  had  the 
power  to  do  so,  all  pei-sons  purchasing  such 
bonds  become  pi-ivies  to  the  decree,  and  may 
rely  upon  its  estoppels.  State  ex  rel.  v.  C. 
and  L.  B.  R.  Co.,  13  So.  Car.,  290,  1879;  5 
Amer.  &  Eng.  R.  R.  Cases,  230. 

41.  —  A  judgment  upon  the  merits,  dis- 
missing an  action  brought  by  certain  tax- 
payers of  a  county  against  the  county  com- 
missioners to  enjoin  the  issue  by  them  of 
certain  railway  aid  bonds,  is  an  estoppel  to 
a  subsequent  action  after  the  bonds  have 
been  issued,  brought  in  the  name  of  the 
state  upon  the  relation  of  certain  other  tax- 
payers of  the  same  county,  against  the 
county  commissioners,  the  railway  company 
and  purchasers  of  the  bonds,  to  have  the 
bonds  adjudged  illegal  and  void.     lb. 

42.  Legalizing  act.  Where  an  election  is 
void,  a  subsequent  act  of  the  legislature 
legalizing  the  former  vote  is  of  no  effect.  It 
is  the  settled  doctrine  of  Illinois,  that,  under 
the  constitution  of  1848,  the  legislature  had 
no  power  to  enact  a  law  rendering  a  void 
election  and  subscription  for  corporate  pur- 
poses valid.  County  of  Richland  v.  The 
People,  3  Bradwell  (111.),  310, 1878 ;  Gaddis  v. 
Richland  County,  93  lU.,  119,  1879. 


43.  —  Certain  bonds  held  to  be  validated 
by  a  curative  act.  January  v.  Johnson 
County,  3  Dillon  (U.  S.  C.  C),  392.     1874. 

44.  —  The  curative  act  of  February  25, 
1868  (Gen.  Stat.,  p.  893),  was  intended  to 
cure  irregulai-ities  in  the  proceedings  had  in 
any  county  on  the  question  of  county  sub- 
scription to  railroads,  and  to  remove  all 
technical  hihdrances  to  the  carrying  into 
effect  of  the  will  of  the  majority.  It  was 
not  designed,  and  did  not  have  the  effect,  to 
legalize  illegal  votes,  or  to  authorize  a  county 
subscription  of  stock  and  issue  of  bonds 
without  the  vote  of  a  majority  of  the  quali- 
fied electors  of  the  county  voting  upon  the 
question.  Atchison,  Topeka  and  Santa  Fe 
R'y  Co.  V.  Comm'rs  of  Jefferson  Co.,  17 
Kans.,  29.     1876. 

45.  Limitation  as  to  amount.  An  act  of 
the  legislature  of  Arkansas,  passed  in  1868, 
authorizes  any  county  to  subscribe  to  the 
stock  of  any  railroad  company  in  that  state, 
provided'  the  subscription  shall  not  exceed 
$100,000,  and  the  consent  of  the  inhabitants 
of  the  county  thereto  shall  first  be  obtained 
at  an  election  held  for  that  purpose.  At  an 
election  held  under  that  act  the  voters  of  a 
county  voted  to  subscribe  $100,000  to  the 
stock  of  company  A.  and  $100,000  to  the 
stock  of  company  B.  Held,  that  the, act 
does  not  restrict  the  county  to  a  single  sub- 
scription; that  the  power  to  subscribe  is 
general,  limited  only  by  the  subscription 
of  $100,000  to  the  stock  of  any  one  com- 
pany. County  of  Chicot  v.  Lewis,  103  U. 
S.,  164,  1880;  3  Amer.  &  Eng.  R.  R.  Cases, 
137. 

46.  Ratification.  Where  a  county  has  no 
lawful  right  to  issue  its  bonds  in  aid  of  a 
railway,  a  ratification  of  the  issue  is  equally 
invalid.  Treadway  v.  Schnauber,  1  Dakota, 
236.     1875. 

47.  —  A  territorial  statute  authorizing 
a  donation  may  be  validated  by  Subse- 
quent congressional  approval.  National 
Bank  v.  County  of  Yankton,  101  U.  S.,  129. 
1879. 

48.  Ultra  vires.  Authority  to  subscribe  to 
aid  in  a  particular  line  of  railway,  conferred 
by  statute,  will  not  authorize  a  subscription 
in  aid  of  a  different  line.  New  Brunswick 
Railway  Co.,  Ex  parte,  3  Pugsley  (New 
Brunswick),  78.     1873. 
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II.  Peooeedings. 

49.  Aid  to  two  railways  in  one  proceed- 
ingr.  Where  an  appropriation  to  aid  in  the 
construction  of  two  railways  lias  been  voted 
by  a  county  in  one  entire  sum,  to  be  appor- 
tioned in  the  amounts  specified  in  the  peti- 
tion asking  for  such  appropriation,  held, 
that  such  vote  is  a  nullity,  and  the  collection 
of  a  tax  levied  to  pay  such  appropriation 
may  be  enjoined.  Finney  v.  Lamb,  54  Ind., 
1.     1876. 

50.  Alternatiye  subscriptions.  The  peo- 
ple cannot  delegate  to  the  county  commis- 
sioners the  authority  to  determine  which  of 
two  companies  shall  be  the  recipient  of  aid 
voted.  Spurcle  v.  lAnaoln  and  Northwestern 
R.  E.  Co  ,  14  Neb.,  293.     1883. 

51.  Election.  AU  qualified  voters  who 
absent  themselves  from  an  election  held  on 
public  notice  duly  given  are  presumed  to 
assent  to  the  expressed  will  of  the  majority 
of  those  voting,  unless  the  law  providing  for 
the  election  otherwise  declares.  County  of 
Cass  V.  Johnston,  95  U.  S.,  860,  1877;  over- 
ruling Harshman  v.  Bates  County,  92  U.  S., 
569,  1875.  See,  also,  Douglas  v.  County 
of  Pike,  101  id.,  677.  1879.  But  see  Jackson 
County  V.  Brush,  77  111.,  59.     1875. 

52.  —  Where  it  is  admitted  by  the  plead- 
ings that  there  was  not  a  majority  of  the 
legal  votes  cast  at  the  election  in  favor  of 
subscription,  tlie  board  of  supervisors  can 
neither  make  a  valid  subscription,  nor  make 
statements  or  pass  resolutions  to  bind  their 
county.  People  ex  rel.  v.  Logan  County,  63 
lU.,  374.      1873. 

53.  —  A  proposition  to  vote  bonds,  modi- 
fied one  week  before  the  election  in  such  a 
manner  as  to  become  a  new  proposition,  can- 
not be  legally  voted  upon  at  that  election,  as 
there  is  not  remaining  sufiicient  time  before 
the  election  in  which  to  give  the  notice  re- 
quired by  law.  Packard  v.  Comm'rs  of  Jef- 
ferson County,  2  Colo.,  338.     1874. 

54.  —  In  the  absence  of  any  prohibition 
in  the  statutes  against  more  than  one  sub- 
mission to  the  electors  of  the  question  of 
making  a  subscription,  a  second  vote  is  not 
unlawful.  Supervisors  v.  Galbraith,  99  U. 
S.,  214.     1878. 

55.  —  Where  the  record  or  written  evi- 
dence of  the  notice  of  an  election  is  lost,  it 


is  competent  to  prove  such  facts  by  parol. 
Maxcy  v.  Williamson  Coymty,  72  111.,  207. 
1874. 

56.  —  Where  the  act  authorizing  a  munic- 
ipal corporation  to  make  subscriptions  in  aid 
of  a  railroad  provides  that  .the  election  shall 
be  called  by  the  county  court,  an  election 
called  by  a  wrong  authority,  as  by  the  board 
of  supervisors,  is  void,  and  confers  no 
authority  to  make  such  subscription.  County 
of  Richland  v.  The  People,  8  Bradwell  (111.), 
210.     1878. 

57.  —  The  charter  of  the  railway  com- 
pany provided  that  when  it  shall  "  request 
the  county  court  of  any  county  through  or 
adjacent  to  which  it  is  proposed  to  construct 
said  railway  to  subscribe,  either  absolutely 
or  upon  special  conditions,  a  specified 
amount  to  the  stock  of  said  company,  the 
county  court  so  requested  may  in  their  dis- 
cretion order  an  election,"  etc.  Held,  that 
this  provision  gave  the  county  judge  no  au- 
thority to  submit  the  question  to  a  vote  of 
the  people  without  having  associated  with 
him  a  majority  of  the  justices  of  the 
county.  Bowling  Oreen  and  Madisonville 
R.  R.  Co.  V.  Warren  County  Court,  10  Bush 
(Ky.),  711.     1874. 

58.  —  It  is  not  necessary  that  all  the  de- 
tails should  be  submitted  to  the  voters.  The 
substantial  question  is  suflScient.  Austin  v. 
Oulf,  Colorado  and  Santa  Fe  R.  R.  Co.,  45 
Tex.,  234,  1876;  13  Amer.  R'y  Rep.,  172. 

59.  —  If  the  ■  general  or  special  statute 
controlling  the  election  requires  the  publica- 
tion or  posting  of  a  notice  thereof  for  thirty 
days  prior  to  the  holding  of  the  election, 
and  this  is  not  done,  the  election  will  be  in- 
valid, and  will  confer  no  authority  upon  the 
board  of  supervisors  either  to  make  the  sub- 
scription or  to  issue  the  bonds  of  the  county. 
Hardin-g  v.  Rookford,  Rock  Island  and  St. 
Louis  R.  R.  Co.,  65  111.,  90.     1872. 

60.  —  Where  the  question  of  issuing  bonds 
to  any  railroad  company  was  submitted  to 
the  people  of  a  county,  but  without  accom- 
panying the  same  by  a  proposition  to  levy  a 
tax  to  meet  the  liability  incurred,  held,  that 
bonds  issued  in  pursuance  of  such  vote  were 
void.  Hamlin  v.  Meadville,  6  Neb,,  237. 
1877. 

01.  —  Under  the  law  of  Nebraska,  public 
donations.to  aid  in  the  building  of  railways 
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can  be  made  only  by  the  people  themselves, 
by  means  of  an  election  properly  called  and 
held.  Spureh  v.  Lincoln  and  Northwestern 
B.  R.  Co.,  14  Neb.,  393.     1883. 

62.  Fraud.  Where  the  company  knew 
that  there  was  not  a  majority  of  the  legal 
votes  cast  in  favor  of  subscription,  and  knew 
there  was  no  legal  power  to  make  the  sub- 
scription, or  to  issue  the  bonds,  knowing 
of  the  fraud  before  incuiTing  liability, 
it  was  as  fully  bound  bj'  it  as  if  it 
had  participated  in  its  perpetration.  People 
ex  rel.  v.  Logan  County,  63  111,,  374. 
1872. 

63.  —  On  mandamus  to  compel  the  au- 
thorities of  a  county  to  make  a  subsci'iption 
to  a  railroad  company,  the  return  showed 
that  the  director's  of  the  company,  in  con- 
tracting for  the  building  of  the  road,  gave  to 
the  contractors  too  large  a  sum.  Held,  that 
such  fact  was  no  defense ;  that  the  directors 
had  the  power  to  make  contracts  binding  on 
stockholders,  and  that  if  they  were  fraudu- 
lently made,  the  stockholders  might  have 
them  rescinded  on  bill  in  equity.     lb. 

64.  —  Where  the  record  shows  that  in  Sep- 
tember, 1871,  a  vote  was  had  bywhich  the 
county  board  was  authorized  to  subscribe  to 
the  capital  stock  of  a  railway  company,  and 
that  in  September,  1873,  two  members  of  the 
board  met  without  any  request  or  call  for  a 
special  session  and  without  any  notice  to  the 
third  member,  who  was  present  in  the  county 
and  could  have  been  served  with  notice,  and 
not  at  a  regular  or  adjourned  .session,  and 
where  notice  of  such  session  was  intention- 
ally and  fraudulently  withheld  by  the  com- 
pany from  said  third  member,  and  that  at 
such  session  the  two  commissioners  present 
passed  a  resolution  directing  a  subscnption 
to  -the  capital  stock  of  said  company,  and 
sucli  subscription  was  accordingly  made, 
held,  that  such  subscription  was  not  a  legal 
and  binding  contract  upon  the  county,  and 
that  it  could  maintain  an  action  to  have  it 
set  aside  and  canceled.  Paola  and  Fall 
River  R'y  Co.  v.  Comm'rs  of  Anderson  Co., 
16  Kans.,  303,  1876;  Comm'rs  of  Anderson 
Co.  V.  Paola  and  Fall  River  R'y  Co.,  30 
Kans.,  534,  1878. 

65.  Change  of  conditions.  The  appellee, 
the  Richmond,  Irvine  and  Three  Forks  R.  R. 
Co.,  was  the  judge  of  the  character  of  propo- 


sition it  would  present,  and  the  county  court 
had  discretionary  pow€r,  under  §  15  of  ap- 
pellee's charter,  to  submit  or  not  submit  the 
question  of  subscription  of  stock  to  the  vot- 
ers of  Madison  county,  who  had  the  ultimate 
power  of  adoption  or  rejection.  Madison 
County  Court  v.  Richmond,  etc.,  R.  R.  Co., 
80  Ky.,  16.     1883. 

66.  —  Appellee  having  proposed  the  con- 
ditions of  the  contemplated  subscription,  the 
county  court  having  submitted  them  to  the 
people,  and  a  vote  having  been  taken  result- 
ing in  the  adoption  of  the  conditions,  the 
county  court  cannot  revoke  its  action  and 
order  a  second  vote.  To  do  so  would  be  to 
assume  legislative  functions.'    lb. 

67.  Change  in  judicial  decisions.  Where 
municipal  bonds  have  been  put  upon  the 
market  as  commercial  paper,  the  rights  of 
the  parties  thereto  are  to  be  determined  ac- 
cording to  the  statutes  of  the  state  as  they 
were  then  construed  by  her  highest  court ; 
and  in  a  case  involving  those  rights  this 
court  will  not  be  governed  by  any  subse- 
quent decision  in  conflict  with  that  under 
which  they  accrued.  Douglas  v.  County  of 
Pike,  101  U.  S.,  677,  1879;  Foote  v.  John- 
son County,  5  Dillon  (U.  S.  C.  C),  381, 
1878. 

68.  Construction  of  statute.  Until  the 
board  of  county  commissioners  subscribe  to 
the  stock  of  a  railway  company,  and  au- 
thorize the  payment  thereof  in  the  bonds  of 
the  county,  the  vote  of  the  legal  electors  of 
the  county,  authorizing  such  subscription 
to  be  made,  goes  for  jiothing.  People  v.. 
Comm'rs  of  Pueblo  County,  3  Colo.,  360, 
1874;  30  Amer.  R'y  Rep.,  337. 

69.  —  The  power  to  tax  is  a  high  govern- 
ment power,  and  where  the  legislature 
grants  it  to  another  tribunal  it  can  only  be 
exercised  in  strict  conformity  to  the  terms 
in  which  the  power  is  granted.  A  material 
departure  will  be  fatal  to  the  attempt  to  ex- 
ercise it.  Bowling  Oreen  and  Madisonville 
R.  R.  Co.  V.  Warren  County  Court,  10  Bush 
(Ky.),  711,- 1874;  Daviess  County  Court  v. 
Howard,  13  i'b.,  101,  1877. 

70.  —  Various  statutes  in  relation  to  voting 
aid  to  railways  construed.  Winston  v.  Tenn. 
and  Pacific  R.  R.  Co.,  1  Baxter  (Tenn.),  60; 
15  Amer.  R'y  Rep.,  337,  1873;  Comm'rs  of 
Johnson  County  v.  Thayer,  94  U.  S.,  631, 
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1876;  Superinsors  v.  Wisconsin  Central  B. 
R.  Co.,  121  Mass.,  460,  1877. 

71.  Irregularities.  The  validity  of 
county  bonds,  issued  for  railroad  subscrip- 
tion by  the  county,  depends  upon  the  power 
of  the  county  court  at  the  time  to  issue  the 
bonds;  mere  irregularities  will  not  render 
the  bonds  void.  Clay  v.  Justices  of  Hawkins 
County,  5  Lea  (Tenn.),  137.     1880. 

72.  Location.  There  must  be  a  substan- 
tial location  of  the  line  of  the  railway  before 
an  election  to  vote  aid  can  be  lawfully  held. 
Winston  v.  Tenn.  and  Pacific  R.  R.  Co.,  1 
Baxter  (Tenn.),  60;  15  Amer.  R'y  Rep.,  237. 
1873. 

73.  Proceedings  to  set  aside  subscrip- 
tion. The  validity  of  the  proceedings  should 
be  attacked  by  certiorari,  bill  of  review  or 
writ  of  error.  Anderson  County  v.  Houston 
and  Great  Northern  R.  R.  Co.,  52  Tex..  228. 
1879. 

74.  —  Bill  alleging  irregularities  in  the 
issue  of  bonds  to  a  railroad  company  should 
point  out  specifically  such  irregularities  to 
call  attention  of  defendants  to  them  and  ad-> 
vise  them  of  what  they  are  to  defend  or  ex- 
plain. Matthews  v.  Blount,  3  Lea  (Tenn.), 
120.     1879. 

75.  Katiacation.  Irregularities  in  the 
making  of  the  subscriptions  and  issue  of 
bonds  may  be  cured  by  ratification.  Leaven- 
worth, Lawrence  and  Galveston  R.  R.  Co.  v. 
ComnCrs  of  Douglas  Co.,  18  Kans.,  169,  1877; 
15  Amer.  R'y  Rep.,  256. 

76.  Survey.  It  was  not  essential  to  the 
validity  of  the  popular  election,  ordered  and 
held  on  the  question  of  subscription  to  the 
stock,  that  there  should  have  been  a  final 
and  definite  survey  and  location  of  the  entire 
line  of  the  company's  road.  All  that  was  re- 
quired was  a  substantial  location,  designat- 
ing the  termini  and  general  direction  of  the 
road,  and  an  estimate  of  the  cost  of  con- 
structing it.  County  of  WiUon  v.  National 
Bank,  103  U.  S.,  770,  1880;  3  Amer.  &  Eng. 
R.  R.  Cases,  151. 

77.  What  constitutes  a  subscription.  An 
order  of  the  county  court  directing  the 
county  judge  to  subscribe  for  stock  upon 
contingencies  therein  named  does  not  of  it- 
self amount  to  a  subscription.  Cumberland 
and  Ohio  R.  R.  Co.  v.  Barren  County  Court, 
10  Bush  (Ky.),  604.     1874. 


78.  —  Where  the  county  court  made  an 
order  to  subscribe  to  the  capital  stock  of  the 
company  for  the  use  of  one  of  its  branches, 
and  issued  county  bonds  which  were  ac- 
cepted by  the  construction  committee  in 
payment,  held,  that  an  actual  manual  sub- 
scription on  the  books  of  the  company  was 
not  necessary  to  entitle  the  county  to  the 
stock,  or  to  bind  it  as  a  subscriber  thereto. 
County  of  Cass  v.  Gillett,  100  U.  S.,  585. 
1879. 

79.  —  To  constitute  a  "  subscription  "  by 
a  county  to  stock  in  a  railroad  company,  it 
is  not  necessary  that  there  be  an  act  of 
chirographical  subscribing.  A  resolution  of 
the  county  declaring  a  subscription  made, 
an  acceptance  of  such  subscription  by  the 
railroad  company,  and  notice  to  the  county 
of  such  acceptance ;  the  delivery  to  the  rail- 
road company  by  the  proper  county  oflScers 
of  the  county  bonds,  and  acceptance  by  the 
county  of  the  corresponding  stock,  voting 
as  a  stockholder  and  levying  a  tax  to  pay 
the  interest  on  the  bonds,  estop  the  county 
(assuming  that  it  had  a  legal  right  to  sub- 
scribe) from  denying  its  subscription.  Nu- 
gent V.  The  Supervisors,  19  AVallace,  241. 
1873. 

III.  Conditional  subsceiptions. 

80.  Depot.  A  vote  by  a  county  to  issue 
bonds  to  a  given  railroad  company  whose 
line  runs  to  the  county  seat  is  not  rendered 
invalid  by  a  condition  that  a  depot  of  the 
company  shall  be  located  within  a  specified 
distance  of  the  county  seat,  nor  by  a  condi- 
tion that  the  railroad  bridge  over  a  large 
stream  in  the  county  shall  be  so  constructed 
that  it  may  be  used  as  a  free  wagon  bridge. 
Union  Pacific  R.  R.  Co.  v.  Merrick  County, 
3  Dillon  (U.  S.  C.  C),  359.     1874. 

81.  Determination  as  to  perforinanc?. 
Under  the  act  of  the  legislature  of  Kajisas, 
to  authorize  counties  and  cities  to  issue 
bonds  to  railroad  companies,  approved  April 
10,  1865,  and  that  of  February  25,  1868,  the 
board  of  commissioners  of  a  county  is  au- 
thorized to  determine  whether  the  condition 
precedent  to  the  lawful  issue  of  such  bonds 
has  been  complied  with.  Comm'rs  of  Doug- 
las County  V.  Bolles,  94  U.  S.,  104.    1876. 
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•83.  —  If  the  people  of  a  county  ivote  a 
subscription  in  aid  of  a  railway  company,  to 
be  paid  in  bonds  of  the  county  upon  certain 
conditions  precedent,  the  county  authorities 
cannot  delegate  power  to  othei's  to  deter- 
mine when  the  conditions  are  performed,  but 
must  determine  that  fact  themselves,  as  the 
authorized  agents  of  the  people.  This  is  an 
official  trust,  which  cannot  be  delegated. 
Jackson  County  v.  Brush,  77  111.,  59.     1875. 

83.  Estoppel.  A  county  in  Illinois,  a  sub- 
scriber to  the  stock  of  a  railway  company, 
agreed  to  extend  the  time  for  completing  the 
road  from  that  originally  fixed  to  a  particu- 
lar date.  Before  that  date  the  county,  by 
its  pi'oper  officers,  declared  the  road  com- 
pleted to  its  satisfaction,  delivered  its  bonds 
and  received  the  stock  of  the  company  in  re- 
turn therefor.  Held,  that  its  action  consti- 
tutes a  waiver  and  an  estoppel  which  prevent 
it  from  raising  the  objection  that  the  con- 
tract was  not  performed  in  time.  County  of 
Randolph  v.  Post,  93  U.  S.,  502.     1876. 

84.  Forfeiture.  The  statute  of  Indiana 
(§  18,  E.  S.  1876,  p.  740)  in  relation  to  forfeit- 
ure only  applies  to  donations,  and  not  where 
stock  has  been  subscribed.  Commissioners 
of  Tipton  County  v.  Indianapolis,  Peril  and 
Chicago  E'y  Co.,  89  Ind.,  101,  1883;  12 
Amer.  &  Eng.  R.  R.  Cases  (Ind.),  636,  1883. 

85.  InjuTictioii.  If  a  railroad  company 
fails  to  comply  with  the  conditions  on  which 
a  county  subscription  has  been  made  to  its 
stock,  injunction  will  lie  to  prevent  it  re- 
ceiving bonds  agreed  to  be  issued  in  pay- 
ment and  to  compel  the  surrender  and  can- 
cellation of  any  already  issued;  and  this 
remedy  may  be  invoked  by  any  one  who 
is  a  citizen  and  tax-payer  of  the  county. 
Wagner  v.  Meety,  69  Mo.,  150.     1878. 

86.  Kescission.  Where  a  county  court 
makes  an  order  for  the  subscription  of  stock 
to  a  railroad  company,  upon  condition  that 
the  road  shall  be  built  within  a  specified 
time,  held,  that  it  is  in  the  power  of  the 
county  court,  by  a  subsequent  order,  to  sus- 
pend the  delivery  of  bonds  of  the  county, 
issued  in  payment  of  the  subscription  and 
remaining  in  the  hands  of  a  trustee,  when 
it  appears  that  the  road  has  not  been  built 
within  the  time  specified ;  the  recitals  in  the 
order,  however,  like  any  other  declarations 
made  by  one  party  to  a  contract,  do  not  con- 


clude the  other  party.    Cooper  v.  Sullivan 
County,  65  Mo.,  543.     1877. 

87.  Boute.  Where  a  proposition  for  county 
subscription  to  aid  in  building  a  railway 
from  Quincy,  by  way  of  Payson  and  in  the 
direction  of  Pittsfield,  in  Pike  county,  with- 
out any  other  conditions,  was  carried  by 
vote  of  the  people,  and  it  appeared  that  the 
company,  by  its  charter,  was  not  bound  to 
locate  its  road  on  that  route,  but  had  a  large 
discretion  as  to  the  route  to  be  selected,  it 
was  held  that  the  board  of  supervisors,  in 
making  the  subscription,  had  the  right  to 
impose  conditions  as  to  the  permanent  loca- 
tion of  the  road  upon  the  route  contem- 
plated? and  to  make  the  delivery  of  the 
county  bonds  to  depend  upon  the  same,  and 
that  the  company,  by  accepting  such  condir 
tions,  was,  bound  by  them  in  respect  to  its 
rights  under  the  vote  and  subscription. 
Alley  V.  Adams  County,  76  111.,  101.     1875. 
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88.  Action.  Where  a  court  of  county 
commissioners  in  Alabama,  pursuant  to  the 
act  of  December  31,  1868,  subscribed  for 
stock  in  a  railroad  company,  and  issued  the 
bonds  of  the  county  in  payment  therefor, 
the  holder  of  them,  or  of  the  coupons  thereto 
attached,  is  not  required  to  present  them 
when  due  to  that  court  for  allowance,  before 
commencing  suit  to  enforce  their  payment. 
County  of  Greene  v.  Daniel,  103  U.  S.,  187, 
1880 ;  3  Amer.  &  Eng.  R.  R.  Cases,  105. 

89.  —  In  an  action  on  bonds  issued  to  pay 
a  subscription  by  a  county  to  a  railroad 
company  every  essential  element  of  the 
power  given  to  the  county  to  make  such  a 
subscription  must  be  stated  in  the  petition. 
Weil  V.  Greene  County,  69  Mo.,  281.     1878. 

90.  —  The  complaint  alleged  a  failure  of 
the  board  of  supervisors  to  issue  certain 
bonds  to  the  plaintiff  at  the  times  the  same 
should  have  been  issued,  and  that  the  plaint- 
iff had  suffered  damage  thereby.  Held,  that 
the  facts  alleged  would  not  justify  a  judg- 
ment against  the  county.  For  a  neglect  or  a 
refusal  to  perform  a  duty  imposed  on  him  by 
law,  a  supervisor  is  by  §  4086,  Political  Code, 
made  personally  liable.    Santa  Cruz  JJ,  R. 
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Garroutte,  67  Mo.,  445. 
92.  Bona  llde  holder. 


Co.  V,  County  of  Santa  Clara,  63  Cal.,  180. 
1883. 

91.  Acceptance  of  subscription.  The 
county  court  of  Greene  county,  without  a 
vote  of  the  people,  by  order  of  June  30, 
1870,  subscribed  $400,000  to  the  capital  stock 
of  Kansas  City  and  Memphis  R.  R.  Co.  Order 
modified  October  4,  l870,  so  as  to  make  sub- 
scription to  Hannibal  and  St.  Joseph  R.  R,  Co. 
to  aid  in  building  the  K.  C.  and  M.  R.  R. 
April,  1871,  order  made  rescinding  former 
orders,  and  in  July,  1871,  order  rescinding 
the  rescinding  order  of  April,  1871,  and 
bonds  issued,  payable  to  H.  and  St.  Jo.  R.  R. 
Co.,  or  bearer.  Held,  that  as  there  was  no 
acceptance  by  the  latter  company  of  the  sub- 
scription, there  Was  neither  a  contract  nor  a 
consideration  for  one,  and  that  it  was  in- 
competent for  the  K.  C.  and  M.  R.  R.  Co.  to 
accept  the  subscription.  State  ex  rel.  v. 
1878. 

It  is  no  defense 
that  the  company,  which  was  a  de facto  cor- 
poration when  the  subscription  was  made, 
-had  not  been  organized  Within  the  time  pre- 
scribed by  its  charter,  and  that  when  the 
bonds  were  issued  a  suit  to  restrain  the  issue 
of  them  was  pending,  however  it  may  have 
ultimately  resulted,  if  the  holder  had  no  act- 
ual notice  thereof,  and  was  a  purchaser  of 
them  for  value  before  they  matured.  County 
of  Macon  v.  Sliores,  97  U.  S.,  373.  1877.  See, 
also,  Darlington  v.  La  Clede  County,  4 
Dillon  (U.  S.  C.  C),  200.     1877.      ■ 

93.  —  County  bonds  issued  in  Missouri  by 
a  de  facto  county  court,  which  are  sealed 
with  the  seal  and  signed  by  the  de  facto 
president  thereof,  cannot,  when  held  by  bona 
fide  purchasers,  be  impeached  by  showing 
that  he  was  not  de  jure  a  member  of  the 
court.  It  is  no  defense  to  a  suit  on  such 
bonds  so  held,  that  the  company,  in  pay- 
ment of  the  county  subscription  to  whose 
capital  stock  they  were  issued,  was  not  or- 
ganized within  the  period  prescribed  by  law. 
County  of  Balls  v.  Douglass,  105  U.  S.,  728, 
1881 ;  7  Amer.  &  Eng.  R.  R.  Cases,  213. 

94.  —  The  president  of  a  railroad  com- 
pany is  not  an  innocent  purchaser  of  bonds 
issued  in  aid  of  the  railroad  by  the  board  of 
supervisors  of  a  county  in  violation  of  the 

■constitution  and  the  statute.  Which  authorize 
their  issuance  only  upon  condition  that  two- 


thirds  of  the  legal  voters  of  the  county  shall 
vote  in  favor  thereof,  if  he  receives  them  as 
bound  to  do  under  the  charter,  although  he 
passes  them  to  a  creditor  with  notice,  and 
takes  them  back  as  an  individual  purchaser. 
Supervisors  of  Madison  County  v.  Paxton, 
57  Miss.,  701.     1880. 

95.  —  An  act  of  the  legislature  of  the 
state  of  Illiaois  authorized  all  municipal 
corporations  to  take  up  and  cancel  outstand- 
ing bonds  and  other  evidences  of  indebted- 
ness, issued  for  the  benefit  of  a  certain  rail- 
road, under  a  prior  act  of  the  legislature,  and 
fund  the  same.  Held,  that  where  a  funded 
bond  was  regularly  issued,  and  ijerformance 
of  all  the  essential  conditions  alleged  in  the 
bond,  payment  could  not  be  refused  a  bona 
fide  holder  upon  the  ground  that  the  original 
bond  was  issued  by  the  county  supervisors, 
instead  of  the  county  court,  contrary  to  the 
terms  of  the  original  act.  Ballou  v.  Jasper 
County,  3  Federal  Reporter,  620.     1880. 

96.  —  Negotiable  county  bonds  are  not 
within  the  rule  of  lis  pendens.  Board  v. 
Texas  and  Paoifia  B'y  Co.,  46  Tex.,  316, 
1876;  13  Amer.  R'y  Rep.,  259;  County  of 
Warren  v.  Marcy,  97  U.  S.,  96,  1377;  Orleans 
V.  Piatt,  99  id.,  676,  1878;  County  of  Cass  v. 
Gillett,  100  ib.,  585,  1879;  Thompson  v.  Per- 
rine,  103  ib.,  808,  1880. 

07.  —  The  mere  fact  that  some  of  the  in- 
terest coupons  were  overdue  at  the  time  of 
plaintiff's  purchase  is  not  sufficient  to  put 
him  upon  inquiry  or  charge  him  with  notice  - 
of  any  defenses  to  the  bonds,  especially 
where,  during  the  time  these  coupons  were 
running,  the  negotiation  of  the  bonds  had 
been  resti-ained  by  an  injunction  which  was 
finally  dissolved.  Preble  v.  Board  of  Super- 
visors, 8  Bissell  (U.  S.  C.  C),  358.     1878. 

98.  —  Where  county  bonds  upon  sub- 
scription to  a  railroad  have  been  issued  and 
got  into  circulation,  all  reasonable  presump- 
tions will  be  indulged  in  favor  of  their 
regularity  until  overcome  and  rebutted ;  and 
even  if  irregularities  are  shown  they  will 
not  invalidate  the  bonds  unless  they  go  to 
the  power  of  the  county  court  to  issue  them. 
Maxcy  v.  Williamson  County,  73  111.,  307. 
1874. 

99.  —  Notice  to  one  of  the  trustees  ap- 
pointed by  the  company  in  its  deed  mortgag- 
ing its  property,  including  the  county  bonds, 
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to  secure  the  payment  of  its  bonds,  issued 
and  negotiated  fo?  value  to  tTiifd  parties, 
does  not,  in  a  suit  by  the  trustees  to  en- 
force the  payment  of  the  county  bonds,  op- 
erate to  destroy  the  bona  fide  holding  of  such 
parties.  Comm'rs  of  Johnson  County  v. 
Thayer,UVi.S.,mi.    1876. 

100.  —  Bonds  issued  pursuant  to  legisla- 
tive authority  by  a  municipal  corporation,  in 
aid  of  a  railroad  company,  are  negotiable 
instruments.  Comm'rs  of  Marion  County  v. 
Ciarfc,  94  U.  S.,  378.     1876. 

101.  —  Municipal  bonds  issued  under  an 
unconstitutional  Statute  are  void  into  vrhose- 
soever  hands  they  may  come.  Webb  t). 
Lafayette  County,  67  Mo.,  853,  1878;  Ogden 
V.  Daviess  County,  103  U.  S.,  634,  1880;  5 
Amer.  &  Eng.  R.  R.  Cases,  145 ;  Anthony  v. 
Jnsper  County,  4  Dillon  (U.  S.  C.  C),  136, 
1876.  See,  a;lso,  Sherrard  v.  Lafayette 
County,  3  ib.  (U.  S.  C.  C),  336.    1875. 

102.  —  The  certificate  of  the  state  treas- 
urer indorsed  on  the  bonds,  as  between  the 
bona  fide  holder  for,  value  and  the  county, 
is  conclusive  that  the  bonds,  which  by  their 
terms  purport  to  be  issued  under  the  statute, 
and  which  absolutely  and  unconditionally 
covenant  to  pay  a  certain  sum  of  money  at 
a  time  and  place  therein  named,  are  negotia- 
ble as  the  valid  obligations  of  the  county. 
Lewis  V.  Commissioners,  105  U.  S.,  739;  13 
Amer.  &  Eng.  R.  R.  Cases  (U.  S.  S.  C),  615. 
1881.  Contra,  Lewis  v.  County  Commission- 
ers of  Barbour  County,  3  Federal  Reporter, 
191.    1880. 

103.  Collateral  proceedings.  The  re- 
citals in  the  county  retclrds  cannot  be  con- 
tradicted in  a  collateral  proceeding;  Louis- 
ville and  Nashmlle  R.  B.  Co.  v.  State,  8 
Heiskell  (Tenn.),  663,  1874;  19  Amer.  R'y 
Rep.,  107. 

104.  Consolidation  of  railways.  The  con- 
solidation of  the  Kansas  City  and  Cameron 
H.  R.  Co.,  formerly  Kansas  cJity,,  Galveston 
and  Lake  Superior  R.  R.  Co.,  under  act  of 
March  11,  1867,  "  upon  such  terms  as  may  be 
deemed  just  and  proper,"  with  H.  and  St. 
Jo.  R.  R.  Co.,  did  not  operate  to  transfer  to 
the  latter  company  the  franchises  and  un- 
executed rights  of  former  companies,  so  as 
to  authorize  a  subscription  to  be  made  to  H. 
and  St.  Jo.  R.  R.  Co.  without  a  vote  of  the 
people,  and  such  subscription  is  void.    The 


effect  of  consolidation  under  the  act  was  to 
work  the  extinction  of  the  original  company 
in  whose  favor  the  subscription  was  aiithor- 
ized  to  be  made,  and  the  power  to  subscribe 
to  the  original  company  perished  with  the 
company  to  which  it  was  attached,  and  in 
such  case  there  could  be  no  innocent  pur- 
chasers of  the  bonds.  \  State  ex  rel.  v.  Qar- 
routte,  67  Mo.,  445.     1878. 

105.  Coupons.  Where  a  coupon  is  pay- 
able at  a  particular  place,  presentation  for 
payment  at  that  place  is  not  a  condition 
precedent  to  a  recovery  of  judgment  thereon 
by  suit.  Smith  v.  Tallapoosa  County,  3 
Woods  (U.  S.  C.  C),  574.     1874. 

106.  —  A  purchaser  with  notice  cannot 
recover  upon  detached  interest  coupons 
fraudulently  issued  after  maturity.  Whit- 
ford  V.  Clark  County,  18  Federal  Reporter, 
644.     1883. 

107.  —  If  the  bonds  to  which  coupons  are 
annexed  are  properly  signed  and  sealed  by 
the  officers  of  the  county,  it  is  no  defense 
to  an  action  on  the  coupons  that  they  are 
signed  by  only  one  of  the  county  officers. 
Thayer  v.  Montgomery  County,  S  Dillon  (U. 
S.  C.  C),  389.     1874. 

lOS.  Denomination  of  bonds.  The  court 
of  county  commissioners  may  cause  the 
bonds  to  be  executed  in  such  denominations 
as  may  be  agreed  upon  by  it  and  the  rail- 
road company,  provided  the  total  amount 
for  which  they  are  issued  does  not  exceed 
that  set  forth  in  the  proposal,  accepted  by 
the  vote  of  the  qualified  electors  of  the 
county.  County  of  Chreene  v.  Daniel,  103 
U.  S.,  187,  1880;  3  Amer.  &  Eng.  R.  R. 
Cases,  105. 

109.  Discount,  A  municipal  corporation 
cannot  issue  its  bonds  at  a  discount  to  pay  a 
stock  subscription.  Daviess  County  Court 
V.  Howard,  13  Bush  (Ky.),  101.     1877. 

110.  Donations.  Where  a  vote  of  the 
people  of  a  county  authorized  the  county 
commissioners  to  subscribe  for  stock  in  a 
railroad  company,  held,  that  such  authority 
did  not  empower  the  commissioners  to 
donate  the  bonds  of  the  county  to  a  railroad 
company.  Hamlin  v.  Meadville,  6  Neb., 
337-.     1877. 

111.  Evidence.  Bonds  held  valid  under 
the  evidence.  Williams  v.  Duck  River  Val- 
ley R.  B.  Co.,  9  Baxter  (Tenn.),  488.    1876, 
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112.  Fl'aud.  Certaitt  county  bonds  held, 
under  the  evidence,  to  have  been  fraudu- 
lently issued,  and  that  defendant  was  not  a 
bona  fide  holder,  and  the  county  had  the 
right  to  their  cancellation  in  equity.  Cass 
County  V.  Green,  66  Mo.,  498.     1877. 

113.  Iii,iuiictioii.  Any  tax-payer  of  the 
county  may  file  a  bill,  to  enjoin  the  issue  of 
illegal  bonds  of  the  county.  Winston  v. 
Tenn.  and  Pacific  S.  M.  Co.,  1  Baxter 
(Tenn.),  60,  1873;  15  Amer.  E'y  Rep.,  237. 

114.  —  Where  treasurers  have  in  their 
possession  moneys  belonging  to  a  county, 
which,  unless  restrained,  they  will  pay  to 
the  holdera  of  bonds  of  such  county,  issued 
without  warrant  of  law,  and  void  in  the 
hands  of  holders,  equity  will  interfere  at  the 
suit  of  the  county  to  restrain  such  payment. 
Mo.  River,  Fort  Scott  and  Qulf  R.  R.  Co.  v. 
Comm'rs  Miami  Co.,  13  Kans.,  330.     1873. 

115.  Interest.  County  commissioners  may 
provide  for  paying  the  interest  on  county 
bonds  issued  to  railroad  companies,  although 
such  bonds  have  not  been  registered  with 
the  auditor  of  state,  as  provided  in  the  act 
of  March  6,  1871.  Comm'rs  of  St.  Louis 
County  V.  Nettleton,  33  Minn.,  356.     1876. 

116.  —  The  rate  of  interest  not  being 
specified  in  the  proposition  for  subscription, 
and  the  charter  providing  for  ten  per  cent, 
interest,  held,  that  the  bonds  should  bear 
ten  per  cent,  interest.  People  ex  ret.  v.  Ford 
County,  63  111.,  143.  1873.  See,  also,  Beat- 
tie  V.  Andrew  County,  56  Mo.,  43.     1874. 

117.  Judgment.  The  validity  of  nego- 
tiable bonds  of  a  county  issued  in  satisfaction 
of  judgments,  in  the  hands  of  innocent  hold- 
ers for  value,  cannot  be  questioned  by  show- 
ing that  the  judgments  were  rendered  upon 
warrants  issued  in  excess  of  the  constitu- 
tional limitation  of  five  per  cent.,  and  a  tax 
levied  to  pay  the  principal  and  interest  of 
such  bonds  may  be  enforced.  Siousc  City 
and  St.  Paul  R.  R.  Co.  v.  Osceola  County,  53 
la.,  36.     1879. 

118.  —  Where  a  county  had  filed  a  bill 
against  a  railroad  company  and  its  trustee 
to  restrain  the  negotiation  of  bonds  issued 
by  the  county  to  the  company  in  aid  of  its 
construction,  and  the  case  had  been  decided 
against  the  county,  it  is  estopped  from  set- 
ting up,  against  subsequent  purchasers  of 
such  bonds,  any  grounds  of  illegality  which 


might  have  been  set  up  in  the  bill.  Preble 
V.  Board  of  Supervisors,  8  Bissell  (U.  S.  C. 
C),  358.     1878. 

119.  Lien  of  county  for  bonds  loaned. 
The  act  of  the  general  assembly  of  Missouri, 
approved  January  7,  1865,  under  which  the 
county  of  St.  Louis  loaned  its  bonds  to  the 
extent  of  $700,000  to  the  Pacific  E.  R.  Co., 
create  on  its  acceptance  by  the  company  and 
the  county,  an  equitable  lien  or  charge,  in 
favor  of  the  county,  upon  the  earnings  of 
the  road,  to  the  extent  necessary  to  meet 
the  interest  upon  the  bonds  as  it  accrues. 
The  lien  continues  until  the  bonds  shall  be 
paid.  Ketehum  v.  St.  Louis,  101  U.  S.,  806. 
1879. 

120.  —  All  purchasers  of  the  property  of 
the  company,  or  of  its  bonds  issued  under  a 
mortgage  subsequently  executed,  are  bound 
to  take  notice  of  that  act.     lb. 

121.  Recitals.  Recitals  in  bonds  are  con- 
clusive in  favor  of  a  bona  fide  holder  for 
value  before  maturity.  Westerman  v.  Cape 
Qirardeau  County,  5  Dillon  (U.  S.  C.  C), 
113,  1878 ;  Jordan  v.  Cass  County,  3  ib.  (U.  S. 
C.  C),  345,  1875;  Huidekoper  v.  Buchanan 
County,  3  ib.  (U.  S.  C.  C),  175,  1874;  Pol- 
lard V.  City  of  Pleasant  Bill,  3  ib.  (U.  S.  C. 
C),  195,  1874;  County  of  Warren  v.  Marcy, 
97  U.  S.,  96,  1877;  County  of  Clay  v.  Society 
for  Savings,  104  U.  S.,  579,  1881;  5  Amer.  & 
Eng.  R.  R.  Cases,  170;  County  of  Henry  v. 
Nicolay,  95  U.  S.,  619,  1877. 

122.  —  Where  the  recitals  of  the  bonds 
show  their  illegality,  there  can  be  no  re- 
covery upon  such  bonds.  County  of  Bates  v. 
Winters,  97  U.  S.,  83.    1877. 

123.  Registry.  Municipal  bonds  are  not 
duly  "issued,"  under  the  laws  of  Missouri, 
unless  the  same  have  been  registered  in  the 
office  of  the  state  auditor.  Douglass  v.  Lin- 
coln County,  5  Federal  Reporter,  775,  1880; 
Anthony  v.  County  of  Jasper,  101  U.  S., 
693,  1879. 

124.  Bights  of  stoekiiolders.  A  statute 
authorized  a  county  to  subscribe  for  stock 
in  a  railway  company,  and  to  pay  for  it  in 
the  county's  bonds,  bearing  interest,  to  be 
issued  for  that  purpose,  the  county  to  make 
provision  for  the  payment  of  interest  as  in 
case  of  its  other  bonds,  and  the  company  to 
receive  bonds  at  par  as  cash.  Held,  that  the 
act  contemplated  an  exchange  of  the  stock 
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as  a  full  equivalent  for  the  bonds,  and  that 
the  county  should  occupy  no  better  position 
than  other  stockholders.  Pittsburgh  and 
Steubenville  B.  E.  Co.  v.  Allegheny  County, 
79  Pa.  St.,  310.     1875. 

125.  Substituted  bonds.  The  agent  of 
the  county  and  the  presiding  justice  of  the 
county  court  substituted  engraved  bonds, 
the  signatures  upon  the  coupons  of  which 
were  lithographed,  for  printed  bonds,  the 
new  bonds  being  of  the  same  date  and 
amount  as  the  old,  and  the  old  being  at  the 
same  time  destroyed ;  there  was  no  order  of 
the  county  court  for  the  substitution,  but 
the  county  afterwai'ds  paid  interest  for  two 
years,  retained  the  certificate  of  stock,  which 
was  the  consideration  of  the  bonds,  and  en- 
tered of  record  otlier  reasons  than  the  sub- 
stitution for  ceasing  to  pay  interest  on  the 
new  bonds.  Held,  that  the  plea  of  non  est 
factum  wds  not  sustainable  as  a  defense  to 
an  action  to  recover  coupons  on  the  new 
bonds.  McKee  v.  Vernon  County,  3  Dillon 
(U.  S.  C.  C),  210.     1874. 

126.  Taxation.  Where  a  statute  (under 
which  a  county  issued  bonds,  a  series  of 
whiclf  fell  due  annually  for  a  period  of  ten 
years)  provided  that  "  as  soon  as "  certain 
prescribed  conditions  were  complied  with, 
"and  annually  thereafter  for  a  period  of 
ten  years,"  the  court  of  county  commission- 
ers should  levy  and  assess  a  tax  sufificient  to 
pay  the  series  falling  due  each  year,  it  was 
held  that  the  failure  to  assess  and  collect  the 
tax  within  the  time  prescribed  did  not  there- 
after limit  or  destroy  the  power  to  levy  and 
collect  the  tax,  but  that  the  power  existed 
as  long  as  the  legal  obligation  to  pay  the 
debt  subsisted.  Commissioners'  Court  of 
Limestone  Co.  v.  Bather,  48  Ala.,  433. 
1872. 

127.  —  The  acts  of  June  10,  1868  (E.  S., 
p.  134),  and  of  March  9,  1877  (General  Laws, 
p.  114),  require  that  the  taxes  collected  for 
the  purpose  of  paying  coupons  and  bonds 
issued  under  the  acts  be  remitted  to  the 
treasurer  of'  state,  except  taxes  assessed, 
levied  and  collected  to  pay  principal  or  in- 
terest on  bonds  issued  prior  to  February  1, 
1868.  The  county  treasurer  is  not  the  dis- 
bursing officer  of  this  fund,  and  holders  of 
the  coupons  must  apply  to  the  state  treas- 1 
urer  for.  their  payment.    Morgan  v.  Pueblo 
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and  Arkansas  Valley  B.  B.  Co.,  6  Colo.,  478. 
1888. 

128.  Trustee  ;  bonds.  A  trustee  to  whom, 
pursuant  to  the  terms  of  a  proposition  to 
vote  bonds,  submitted  to  the  vote  of  electors, 
is  delivered  the  bonds  of  a  county,  becomes 
the  agent  of  both  the  board  of  county  com- 
missioners and  the  railway  company,  and  as 
such  agent  is  charged  with  the  duty  of  hold- 
ing the  bonds,  subject  to  the  conditions  of 
the  contract  of  subscrijjtion.  Packard  v. 
Comm'rs  of  Jefferson  County,  2  Colo.,  338. 
1874. 

V.  Chaetee. 

129.  Charter  privilege.  The  power  con- 
ferred upon  counties  along  the  route  of  the 
Louisiana  and  Missouri  River  R.  R.  Co.  by 
the  charter  of  that  company  of  March  10, 
1859,  to  subscribe  for  its  stock  without  a  vote 
of  the  people,  was  not  taken  away,  as  re- 
spects Callaway  county,  by  the  amendatory 
act  of  March  24,  1868.  Foster  v.  Callaway 
County,  3  Dillon  (U.  S.  C.  C),  200.     1874. 

laO.  —  The  act  of  March  23, 1861,  withdrew 
the  power  conferred  on  the  county  courts  by 
the  charter  of  the  Leclede  and  Fort  Scott  R. 
E.  Co.  to  subscribe  to  the  stock  of  that  com- 
pany without  first  submitting  the  question 
to  a  vote  of  the  people.  State  ex  rel.  v.  Dal- 
las County  Court,  73  Mo.,  329,  1880;  3  Amer. 
&  Eng.  R.  R.  Cases,  133. 

131.  Coal  companies.  A  company  is  none 
the  less  a  railroad  company,  vvithln  the 
meaning  of  the  act  of  the  general  assembly 
of  the  state  of  Illinois,  approved  November 
6,  1849,  authorizing  counties  to  subscribe  to 
the  capital  stock  of  railroad  companies,  be- 
cause its  charter  vests  it  with  power  to  cari-y 
on,  in  addition  to  the  business  of  such  a 
company,  that  of  a  coal  or  a  mining,  or  a 
furnace,  or  a  manufacturing  company.  ' 
Bandolph,  County  of,  v.  Post,  93  U.  S.,  503. 
1876. 

YI.  Swamp  lands. 

132.  Rights  of  tax-payer.  A  party  in  in- 
terest, who  permits  an  adjudication  to  be 
made  without  moving  to  protect  his  rights, 
until  he  finds  it  adverse  to  himself,  in  the 
absence  of  any  excuse  for  his  failure  to  in  ■ 
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terveae,  is  estopped  to  demand  in  another 
action  that  the  judgment  be  set  aside.  This 
rule  apphed  to  a  tax-payer  who  has  not  inter- 
vened in  a  suit  between  a  railway  company 
and  the  county  in  relation  to  a  conveyance 
of  swamp  lauds.  Tredway  v.  Sioux  City  and 
Pacific  R.  R.  Co.,  39  la.,  663.     1874. 

133.  Grant.  A  railway  company  held  to 
have  failed  to  comply  with  the  condition 
under  which  certain  swamp  lands  had  been 
granted  to  it  by  a  county  to  aid  in  its  con- 
struction. Burlington,  Cedar  Rapids  and 
Minnesota  R'y  Co.  v.  County  of  Benton,  56 
la.,  89.     1881. 

VII.  Mandamus. 

134.  Contract.  The  people  of  a  county, 
in  their  primary  capacity,  have  no  authority 
under  the  law  to  make  a  contract  of  sub- 
scription binding  upon  the  county ;  the  board 
of  county  commissioners,  pursuant  to  the 
authority  delegated  by  such  vote,  must  enter 
into  the  contract  of  subscription  before  either 
the  county  is  compellable  by  mandamiis  to 
surrender  its  bonds,  or  the  railway  company 
to  deliver  its  stock.  People  v.  Comm'rs  of 
Pueblo  County,  3  Colo.,  360,  1874;  30  Amer. 
R'y  Rep.,  337. 

135.  County  treasurer.  The  holder  of 
county  interest  coupons  is  not  obliged  to 
obtain  a  warrant  on  the  county  treasury 
before  demanding  payment.  It  is  the  duty 
of  the  treasurer,  if  he  has  funds,  to  pay  on 
presentation  of  the  coupons  at  the  treasury. 
If  he  refuses,  he  may  be  compelled  by  man- 
damus.  The  fact  that  the  funds  have  been 
withdrawn  by  the  county  court  since  de- 
mand was  made  wiU  be  no  defense  to  him ; 
neither  will  the  fact  that  the  validity  of  the 
coupons  is  being  contested  by  the  county  in 
another  proceeding.  State  exrel.  v.  Craig, 
69  Mo.,  565.     1879. 

136.  Election.  Where  the  charter  of  a 
railroad  company  authorized  a  vote  to  be 
taken  in  a  county  on  the  question  of  sub- 
scribing to  the  capital  stock  of  the  company, 
and,  in  case  of  a  majority  of  the  legal  votes 

,  being  cast  for  subscription,  imposed  a  duty 
upon  the  board  of  supervisor  to  make  the 
subscription  and  issue  the  bonds  of  the 
county,  the  county  can  be    compelled  by 


mandamus  to  make  the  subscription.  In 
such  case  the  board  of  supervisors  have  no 
discretion  after  the  election  has  resulted 
in  favor  of  the  subscription.  People  esc 
ret  V.  Logan  County,  63  111.,  374.  1872. 
But  see  People  v.  Cass  County,  77  111.,  438. 
1875. 

187.  —  When  the  law  requires  the  trust- 
ees of  a  township  to  certify  the  result  of  an 
election  to  the  county  clerk,  a  petition  for  a 
mandamus  to  compel  the  county  clerk  to  ex- 
tend a  tax  to  pay  a  railway  donation,  which 
alleges  that  a  majority  of  the  votes  cast 
were  in  favor  of  such  donation,  and  that 
that  fact  was  certified  by  the  town  clerk  to 
the  county  clerk,  and  that  the  town  clerk 
was  the  proper  ofiScer  to  so  certify,  is  bad  on 
demurrer.  Springfield  and  Illinois  South- 
eastern Ry  Co.  V,  Wayne  County,  74  lU.,  37. 
1874. 

138.  Injunction,  A  railway  company  ob- 
tained a  writ  of  mandamus  against  a  judge 
of  the  county  court  to  compel  him  to  issue 
county  bonds  in  compliance  with  a  subscrip- 
tion for  stock,  and  before  he  had  complied 
certain  tax-payers  brought  suit  in  a  court  of 
equity  against  him,  and  enjoined  him  from 
issuing  the  bonds,  but  did  not  enjoin  the 
company  from  enforcing  the  writ.  Seld, 
that  the  court  issuing  the  writ  of  mandamus 
had  the  right  and  could  not  refuse  to  compel 
obedience  to  it,  and  the  injunction  interposed 
no  legal  obstacle  to  its  enf  oi-cement.  C«ni- 
berland  and  Ohio  R.  R.  Co.  v.  Washington 
County  Court,  10  Bush  (Ky.),  564.     1874. 

139.  Proceedings  to  compel  levy  of  tax. 
The  act  of  1872,  empowering  the  auditor  to 
make  the  levy,  having  been  repealed  by  act 
of  1874,  pending  this  appeal,  terminates  all 
proceedings  against  the  auditor.  And  the 
company  having  failed  to  show  that  the  neg- 
lect or  refusal  of  the  board  to  assess  the  tax 
was  wilful  and  without  good  cause,  a  suffi- 
cient case,  in  the  absence  of  the  repeal  of  the 
law,  is  not  made  out  to  justify  the  auditor  in 
making  the  assessment.  Musgrove  v.  Vicks- 
burg  and  Nashville  R.  R.  Co.,  50  Miss.,  677. 
1874. 

140.  —  The  county  commissionei"s  of  a 
county  in  Alabama  who  were  required  by 
statute  to  levy  and  assess  a  special  tax  to 
meet  •  the  semi-annual  interest  falling  due 
upon  certain  bonds  of  the  county,  disre- 
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garded  their  duty  when  a  valid  and  sufBcient 
levy  of  a  tax  had  been  made,  and  everything 
done  to  enable  the  collector  to  proceed ;  and 
the  governor  of  the  state  vcas  notified  of  the 
failure,  if  such  were  the  case,  of  the  collector 
to  give  bond  for  the  collection  of  any  taxes 
other  than  those  levied  for  general  purposes. 
The  commissioners,  being  adjudged  to  be  in 
contempt  of  that  command,  and  imprisoned 
therefor  by  order  of  the  circuit  court,  the 
supreme  court,  upon  a  writ  of  habeas  corpiis, 
directed  that  they  be  discharged.  Ex  parte 
Rowland,  104  U.  S.,  604.    1881. 

141.  —  The  extraordinary  indebtedness 
incurred  by  a  county  in  issuing  bonds  to 
pay  a  railroad  svibscription  is  not  one  of  the 
"  expenses  of  the  county  "  within  the  mean- 
ing of  Wagn.  Stat.,  g  165,  p.  1193,  and  can- 
not be  paid  out  of  the  fund  raised  by  taxa- 
tion under  that  section.  State  ex  rel.  v. 
MaconCountyCowt,  68  Mo.,  29.  1878.  But 
see  United  States  v.  Clark  County,  96  U.  S., 
211.    1877. 

142.  Process.  A  county  in  Kansas  is  a 
body  politic,  whose  powers  are  exercised  by 
a  board  of  county  commissioners,  and  when 
it  is  sued,  process  must  be  served  upon  the 
clerk  of  the  board.  Where,  therefore,  a 
mandamus  was  awai-ded  against  it,  service 
of  a  copy  of  the  writ  upon,  the  clerk  is 
service  upon  the  corporation,  and  the  mem- 
bers of  the  board  who  fail  to  perform  the  re- 
quired act  arc  subject  to  be  punished  for 
contempt.  Commissioners  v.  Sellew,  99  U. 
S.,  634.     1878. 

143.  Remedy.  Mandamus  to  compel  the 
issuance  of  county  bonds  and  levy  of  taxes 
considered,  and  held  proper.  Santa~Cruz  R. 
R.  Co.  V.  Supervisors  of  Santa  Cruz  County, 
62  Cal.,  239,  1882;  Atchison,  Topeka  and 
Santa  Fe  R.  R.  Co.  v.  Commas  Jefferson  Co., 
12  Kans.,  127,  1873  ■,  Humphreys  County  v. 
McAdoo,!  HeiskeU(Tenn.),  585, 1873;  Com- 
missioners^ Court  of  Limestone  County  v. 
Rather,  48  Ala.,  433,  1873. 


Vlir.  Taxation. 

144.  Connty  treasurer.  Moneys  collected 
by  the  county  treasurer  by  way  of  taxes  to 
pay  the  interest  on  railroad  bonds  issued  by 
the  county  under  the  general  law  approved 


December  31,  1868,  by  which  counties,  cities 
and  towns  were  authorized  to  subscribe  to 
the  capital  stock  of  railroad  companies  (Sess. 
Acts  1868,  p.  514),  are  moneys  belonging  to 
the  county,  which  it  is  his  duty  to  receive, 
keep  and  disburse,  according  to  law ;  and  the 
sureties  on  his  official  bond  are  liable  for 
any  default  in  regard  to  such  moneys. 
Lewis  V.  Lee  County,  66  Ala.,  480.     1880. 

14.5.  Genei'al  funds.  A  county  subscribed 
for  stock  and  issued  bonds  in  payment  there- 
for, pursuant  to  a  law  which  authorized  a 
levy  of  a  special  tax  to  pay  them,  "  not  to 
exceed  one-twentieth  of  one  per  cent,  upon 
the  assessed  value  of  taxable  property  for 
each  year,"  but  contained  no  provision  that 
only  the  fund  so  derived  should  be  applied 
to  their  payment.  Held,  that  the  bonds  are 
debts  of  the  county  as  fully  as  any  other  of 
its  liabilities,  and  that  for  any  balance  re- 
maining due  on  account  of  principal  or  in- 
terest after  the  application  thereto  of  the 
proceeds  of  such  tax  the  holders  of  them  are 
entitled  to  payment  out  of  the  general  funds 
of  the  county.  United  States  v.  County  of 
Clark,  96  U.  S.,  311,  1877;  United  States  v. 
County  of  Macon,  99  ib.,  582,  1878. 

146.  Repeal  of  statute.  Laws  in  force 
when  bonds  are  issued,  and  which  provide 
for  taxation  to  pay  them,  enter  into  the  con- 
tract between  the  bondholder  and  the  state, 
and  as  against  the  former  such  laws  cannot 
be  repealed.  Otherwise  as  to  acts  enlarging 
the  taxing  power,  passed  after  the  issue  of 
such  bonds.  United  States  ex  rel.  v.  Howard, 
County  Court,  8  Federal  Reporter,  1.     1880. 

147.  Tax  receipts  in  payment  of  passen- 
ger fares ;  mandamus.  A  holder  of  three 
tax  receipts  of  the  tax  collector  of  Madison 
county,  countersigned  by  the  county  court 
clerk,  not  issued  to  holder  nor  indorsed  to 
him,  tendex-ed  these  tax  receipts  to  the 
Mobile  and  Ohio  R.  R.  Co.,  in  payment  of 
a  passenger  ticket  to  Mobile  from  Jackson, 
Tenn.,  and  the  company  refusing  to  receive 
them  in  payment  of  the  ticket,  the  holder 
asked  for  mandamus  to  compel  the  company 
to  take  the  tax  receipts  and  issue  to  him  the 
ticket  tlierefor.  Held,  the  company,  having 
made  a  contract  to  take  •  such  receipts  for 
freight  and  passenger  charges,  by  having 
received  and  expended  the  subscription  of 
Madison    county  for    $250,000,   which  was 


1124 


SUBSCRIPTIONS  BY  COUNTIES. 


Miscellaneous. 


made  under  the  act  of  the  legislature,  con- 
taining a  provision  requiring  railroads  tak- 
ing subscriptions  under  it  to  take  the  tax 
receipts  from  the  tax-payers  in  payment  for 
freight  and  passenger  charges,  the  writ  of 
mandamus  is  a  proper  remedy  to  enforce  a 
compliance  upon  the  part  of  the  railroad  by 
taking  such  tax  receipts  and  issuing  a  pas- 
senger ticket  therefor.  Mobile  and  Ohio  R. 
■  R.  Co.  V.  Wisdom,  .5  Heiskell  (Tenn.),  135, 
1871 ;  1  Amer.  B'y  Rep.,  107. 

148.  —  The  legislature,  in  saying  that  tax 
receipts  or  certificates,  issued  to  the  tax- 
payer under  the  act  authorizing  county  sub- 
scriptions, "may  be  traded,  assigned  or 
transferred,  and  shall  be  receivable  in  pay- 
ment of  either  freight  or  passage  on  any  road 
on  which  such  subscription  may  have  been 
expended,"'  intended  to  make  these  receipts 
a  kind  of  local  currency,  and  this  oliject 
was  accomplished  by  making  them  trans- 
ferable or  assignable,  either  by  written  In- 
dorsement or  by  mere  delivery.     lb. 

149.  —  The  receipts,  though  dated  1854, 
and  not  demanded  to  be  received  until  1869, 
not  being  by  law  demandable  until  one  year 
after  completion  of  the  railroad,  and  the 
date  of  the  completion  not  appearing,  the 
court  cannot  assume  that  the  petitioner  has 
delayed  unreasonably  long  the  assertion  of 
his  rights.    lb. 

IX.  Miscellaneous. 

150.  Action  to  annul  proceedings.    In  a 

suit  to  annul  the  proceedings  authorizing  the 
issuance  of  county  bonds  the  bondholders 
are  necessary  parties.  Board  v.  Texas  and 
Pacific  Ky  Co.,  46  Tex.,  316,  1876;  13  Amer. 
R'y  Eep.,  259.  As  to  proceedings  in  case  of 
fraud,  see  Leavenworth,  Lawrence  and  Gal- 
veston R.  R.  Co.  V.  Comm'rs  of  Douglas  Co., 
18  Kans.,  169,  1877;  15  Amer.  R'y  Rep.,  256. 

151.  Bond  to  refund  tax.  A  bond  was 
executed  by  the  officers  of  a  railway  com- 
pany, as  obligors,  to  certain  tax-payers,  as 
obligees,  reciting  that  the  board  of  commis- 
sioners of  the  county  wherein  such  tax- 
payers resided  had  ordered  a  special  tax  to 
be  levied  on  the  property  of  the  obligees  and 
immediately  collected,  to  aid  in  the  con- 
struction of  the  company's  line,  and  that 
one  of  said  tax-payers,  for  himself  and  the 


others,  had  appealed  from  such  order,  which 
would  occasion  delay  and  injury  to  the  in- 
terests of  the  obligors,  and  stipulating  that, 
if  such  tax-payer  would  "dismiss  his  said 
appeal,  and  thereby  permit "  the  collection 
of  such  tax,  and  if  such  obligees,  naming 
them,  would  "  pay  the  special  tax  so  or- 
dered to  be  collected  by  said  board,  for  tlie 
pui-pose  aforesaid,"  the  obligors  would  re- 
fund to  such  tax-payers,  on  or  before  a  day 
named,  "  severally  the  taxes  they  may  sev- 
erally pay  for  said  purpose  into  the  county 
treasury,"  if  such  railway  was  not  completed 
to  a  certain  point  in  such  county  by  said 
day.  The  complaint,  in  an  action  on  such 
bond  by  one  of  such  tax-payers,  failed  to 
allege  that  the  entire  special  tax  had  been 
paid  by  the  obligees.  Held,  that  the  com-  • 
plaint  was  defective  for  this  reason,  as  the 
bond  contemplated  the  payment  of  the 
whole  of  such  tax.  Hicks  v.  Zion,  58  Ind., 
548.     1877. 

152.  Change  of  organization.  Although 
a  subscriber  for  stock  in  a  company  is  re- 
leased from  his  subscription  by  a  subsequent 
alteration  of  the  organization  or  purposes  of 
the  company,  this  is  only  when  such  altera- 
tion is  a  fundamental  one,  and  when,  in  ad- 
dition, it  is  not  provided  for  or  contemplated 
by  either  the  charter  itself  or  the  general 
laws  of  the  state.  Nugent  v.  The  Super- 
visors, 19  Wallace,  241,  1873;  Thomas  v. 
Scotland  County,  3  Dillon  (U.  S.  C.  C),  7, 
1874;  Washburn  v.  Cass  County,  3  Dillon 
(U.  S.  C.  C),  351, 1875. 

153.  Division  of  counties.  It  is  compe- 
tent for  the  legislature  in  dividing  a  county 
to  provide  for  a  pro  rata  division  of  the  lia- 
bility of  the  old  county  upon  railway  aid 
bonds.  Canova  v.  Baker  County,  18  Fla., 
513.     1882. 

154.  Issne  of  stock.  By  the  act  approved 
December  17,  1873,  railway  companies  which 
had  received  aid  from  counties  or  townships 
by  taxation  were  required  to  issue  stock  to 
the  parties  who  had  paid  (he  taxes,  to  the 
amount  by  them  respectively  paid ;  and  the 
act  provided  that  the  issue  of  stock  to  a  tax- 
payer should  operate  to  cancel  pro  tanto  the 
stock  held  by  any  county  or  township  under 
the  provisions  of  the  statute  of  May  13, 1869. 
Where,  pursuant  to  the  latter  act,  the  board 
of  commissioners  of  a  certain  county  had 
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levied  a  tax  in  aid  of  a  certain  railway,  and 
had  subscribed,  and,  with  the  proceeds  of  the 
tax,  had  paid  for  a  certain  number  of  shares 
of  the  capital .  Stock  of  the  company,  and 
certificates  of  stock  therefot  had  been  issvied 
to  the  county,  held,  that  the  act  of  December 
17,  1873,  so  far  as  it  provides  for  divesting 
counties  of  stock  already  subscribed  and  paid 
for  at  the  time  of  the  passage  of  the  act,  is 
not  unconstitutional.  Lucas  v.  Commission- 
ers of  Tippeoanoe  County,  44  Ind.,  534.   1873. 

155.  —  A  county,  in  accordance  with  a 
vote  of  a  duly  authorized  election,  subscribed 
for  $100,000  of  the  stock  of  a  railway  com- 
pany, payment  of  which  was  to  be  made  in 
bonds  of  the  county;  the  articles  of  incor- 
poration of  the  company  provided  that,  if 
the  instalments  of  subscriptions  were  not 
paid  when  called  for,  the  amount  due  should 
be  collected  by  suit,  or  the  stock  with  all 
payments  made  forfeited,  or  the  stock  sold 
at  auction;  the  by-laws  provided  that  cer- 
tificates of  stock  should  be  issued  if  desired, 
upon  payment  of  the  first  instalment,  and 
that  the  amount  of  the  instalment  should  be 
credited  thereon ;  it  was  the  practice  of  the 
company  to  give,  in  addition  to  these,  re- 
ceipts for  subsequent  payments,  and  pafid  up 
certificates  only  when  all  the  payments  had 
been  made;  the  county  having  issued  its 
bonds  for  |30,000,  and  refused  to  issue  more, 
and  brought  its  action  to  compel  the  com- 
pany to  issue  stock  certificates  for  that 
amount,  it  was  held  that  the  contract  was 
an  entire  and  indivisible  one.  Wapello 
County  V,  Burlington  and  Mo.  River  B.  B. 
Co.,  44  la.,  585.     1876. 

156.  Offers  by  mnuicipal  authorities. 
Counties  having  no  power  to  contract  with 
a  railway  company  to  suhpcribe  to  its  capital 
stock,  except  when  authorized  by  a  vote  of 
the  people,  it  follows  that  the  county  au- 
thorities cannot  hold  out  any  offer  to  such 
a  company,  prior  to  any  vote  upon  which 
the  company  has  a  right  to  rely.  People  v. 
Cass  County,  77  111.,  438.     1875. 

157.  Preferred  stock.  An  act  of  the 
legislature  authorized  the  issue  of  bonds  by  a 
county  "  in  subscription  for  preferred  stock  " 
of  a  railway  company,  and  the  act  provided 
that  the  county  "  shall  receive  from  the  com- 
pany preferred  stock  to  the  amount  of  the 
said  bonds,  which  preferred  stock  sliall  bear 


interest  at  the  rate  of  seven  per  cent,  per 
annum."  Held,  that  this  preferred  stock 
meant  capital  stock,  different  from  other 
capital  stock  only  in  the  preference  given  to 
it  in  the  matter  of  dividends.  State  ex  rel. 
V.  Clieraw and  Chester  B.  B.  Co.,  16  So.  Car., 
534,  1881;. 9  Amer.  &  Eng.  R.  R.  Cases,  631. 

158.  Rights  of  creditors  of  corporation. 
The  creditors  of  an  insolvent  corporation 
may  enforce  a  subscription  made  to  the 
capital  stock  of  the  company  for  a  county. 
County  of  Morgan  v.  Allen,  103  U.  S.,'498, 
1880 ;  3  Amer.  &  Eng.  R.  R.  Cases,  92.  See, 
also,  Morgan  Cqunty  v.  Thomas,  76  111.,  120. 
1875. 

159.  — A.,  an  alleged  creditor  of  a  rail- 
way company,  whose  claim  had  not  been  es- 
tablished at  law,  filed  his  bill  against  the 
latter,  averring  it  to  be  insolvent,  and 
against  a  county,  a  debtor  of  the  company, 
praying  that  the  debt  due  from  the  county 
be  applied  to  the  payment  of  that  claim. 
There  being  no  assignment  to  A.  by  the 
company  of  his  debt  against  the  county,  and 
no  lien  upon  the  fund  in  the  hands  of  the 
latter,  held,  that  the  bill  could  not  be  sus- 
tained. Smith  V.  Bailroad  Co.,  99  U.  S.,  398. 
1878. 

160.  Statutes.  The  statutes  in  relation  to 
subscriptions  in  aid  of  railways  construed. 
Indianapolis,  Peru  and  Chicago  By  Co.  v. 
Commissioners  of  Tipton  County,  70  Ind., 
385.  1880.  See,  also.  City  of  Kokomo  v.  The 
State,  57  Ind.,  153.     1877. 

161.  Transfer..  Tax-payers  are  concluded 
by  the  act  of  the  county  court,  and  by  their 
own  failure  to  assert,  by  appropriate  pro- 
ceedings, their  legal  rights,  if  any  they  ever 
had,  to  prevent  the  transfer  of  an  original 
subscription  from  one  company  to  the  other. 
County  of  Bay  v.  Vansycle,  96  U.  S.,  675. 
1877^  As  to  transfer  of  stock  see  Spurlook  v. 
Pacific  B.  B.  Co.,  61  Mo.,  319.     1875. 
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III.  Consolidation. 

IV.  Evidence. 
V.  Assessments. 

VI.  Fraud. 
VII.  Miscellaneous. 

I.    CONTEACT   OF   SUBSCEIPTION. 

1.  Acceptance  hy  corporation.  Demand 
of  payment  and  action  for  its  recovery  are 
'not  evidence  of  acceptance  where  a  sub- 
scription is  otherwise  invalid.  Northern 
Central  Michigan  S.  B.  Co.  v..  Eslow,  40 
Mich.,  233.     1879. 

2.  —  It  must  appear  that  the  subscription 
has  been  accepted.    lb. 

3.  Agency.  In  a  suit  against  A.  upon  a 
stock  subscription,  evidence  was  held  com- 
petent to  show  that  A.  assumed  to  act  in 
taking  subscriptions  from  other  persons,  and 
that  he  took  his  own  and  other  subscriptions ; 
such  evidence  was  admissible  to  show  that 
he  was  bound,  although  he  afterwards  erased 
his  name  before  turning  the  subscription 
paper  over  to  the  company.  Railroad  Co. 
V.  White,  10  So.  Car.,  155.     1878. 

4.  Agreement  by  corporation  with  a  con- 
tractor. A  subscriber  to  the  stock  of  a  rail- 
way company,  which  is  authorized  to  assess 
its  stock  when  a  given  number  of  shares  has 
been  taken,  cannot  object  that,  after  his  own 
liability  to  assessment  has  become  fixed  by 
the  required  number  of  shares  being  sub- 
scribed, the  corporation  has  made  a  contract 
by  which  the  builder  of  the  road  is  to  re- 
ceive a  portion  of  his  pay  ib  stock,  the  con- 
tractor having  subscribed  for  that  amount  of 
stock,  and  the  contract  having  been  made  in 
good  faith  by  the  parties  and  honestly  per- 
formed by  the  contractor.  Boston,  Barre 
and  Gardner  R.  R.  Co.  v.  Wellington,  113 
Mass.,  79.     1873. 

5.  Agreement  not  to  pay  subscription. 
Where  G.  gave  his  check  for  ten  per  cent, 
of  his  subscription  to  stock  in  a  railway 
company,  under  an  agreement  with  A,,  who 
solicited  the  subscription,  that  the  check 
need  not  be  paid,  held,  that,  in  the  absence 
of  authority  for  A.  to  make  such  an  agree- 
ment, the  check  was  valid,  and  could  be  en- 
forced. Syracuse,  Phoenix  and  Oswego  R.  R. 
Co.  V.  Gere,  6  Thompson  &  Cook  (N.  Y. 
Supreme  a.),  636;  4  Hun  (N.  Y.^,  393.   1875. 


6.  Alterations.  Where  one  having  pos- 
session of  an  agreement  to  take  shares  in  the 
stock  of  a,  corporation,  after  subscribing  in 
good  faith  for  shares  of  such  stock,  induces 
others  to  subscribe  on  the  faith  of  his  sub- 
scription, and  subsequently,  without  the 
knowledge  of  the  other  subscribers,  alters 
the  paper  by  reducing  the  number  of  his 
shares,  and  delivers  the  instrument  in  that 
condition  to  the  secretai'y,  who  is  also  a  di- 
rector of  the  company,  this  will  not  affect 
the  liability  of  one  thus  induced  to  sub- 
scribe, although,  at  the  time  of  such  deliv- 
ery, the  person  making  the  alteration  ex- 
plains the  same  to  the  secretary,  who  makes 
no  objection  thereto.  Jewett  v.  Valley  R'y 
Co.,  84  Ohio  St.,  601,  1878;  21  Amer.  R'y 
Rep.,  31. 

7.  —  In  an  action  upon  a  subscription, 
which  after  its  execution  had  been  mate- 
rially altered  without  the  knowledge  or 
consent  of  the  maker,  and  the  execution  of 
the  contract  is  denied,  the  plaintiff  cannot 
recover  the  amount  due  on  the  original  sub- 
scription, without  showing  that  the  altera- 
tion was  not  fraudulently  made.  Berry  v. 
Marietta,  Pittsburgh  and  Cleveland  R'y  Co., 
26  Ohio  St.,  673,  1875;  11  Amer.  R'y  Rep., 
259. 

8.  —  In  a  suit  on  a  contract  of  subscrip- 
tion, where  the  defense  was  an  alteration 
without  defendant's  consent,  of  the  amount 
subscribed,  the  onus  would  rest  on  plaintiff 
to  prove  that  defendant  placed  opposite  his 
name,  or  consented  to  have  placed,  the  sum 
sued  for.  Workman  v.  Campbell,  57  Mo., 
53.     1874. 

9.  —  Where  the  amount  of  an  original 
subscription  was  altered  by  a  third  party,  a 
subsequent  ratification  would  be  equivalent 
to  a  previous  authorization  of  the  change. 
J6. 

10.  —  The  defendant  signed  a  printed 
paper  whereby  he  agreed  to  take  one  share 
of  the  capital  stock  of  a  railroad  company 
thereafter  to  be  organized,  the  route  of 
which  was  described  in  the  paper.  Other 
printed  papers,  fae  similes  of  the  one  signed 
by  the  defendant,  were  signed  by  other  per- 
sons, all  of  which  papers  afterwards  were 
delivered  to  the  persons  proposed  in  them  as 
directors  with  the  intention  that  they  should 
be  used  in  organizing  the  company.    There- 
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after  the  persons  having  the  papers  in  charge 
cut  from  all  of  them  except  one  the  signar 
tures  attached  thereto,  pasted  such  signatures 
upon  the  remaining  paper  and  filed  it,  with 
the  requisite  affidavit  annexed  thereto,  in  the 
office  of  the  secretary  of  state  for  the  pur- 
pose of  organizing  the  corporation.  In  an 
action  brought  by  the  corporation  to  recover 
the  unpaid  balance  of  the  defendant's  sub- 
scription, held,  that  as  the  defendant's  lia- 
bility was  in  no  way  changed  or  affected  by 
the  mutilation  of  the  paper  signed  by  him, 
and  as  the  paper  was  not  mutilated  by  the 
corporation  or  by  any  person  for  whose  acts 
it  was  responsible  (the  dii-ectors  in  what  they 
did  having  acted  as  agents  of  the  subscrib- 
ers), the  defendant  was  not  released  from 
his  liability  upon  the  agreement.  Sgdus  Bay 
and  Corning  B.  R.  Co.  v.  Hamlin,  24  Hun 
(N.  Y.),  390.     1881. 

11.  .Amendment  to  charter.  The  amend- 
ment of  the  charter  of  a  corporation,  with- 
out materially  changing  its  purposes,  does 
not  have  the  effect  of  releasing  subscribers  to 
its  capital  stock.  Peoria  and  Rook  Island 
R.  R.  Co.  V.  Preston,  35  la.,  115;  5  Amer. 
R'y  Rep.,  7,  1873;  Bucksport  and  Bangor,R. 
R.  Co.  V.  Buck,  68  Me.,  81,  1878;  19  Amer. 
R'y  Rep.,  10;  Cross  v.  Peaoh  Bottom Ry  Co., 
90  Pa.  St.,  392,  1879;  1  Amer.  &  Eng.  R.  R. 
Cases,  368. 

12.  —  The  original  contract  between  the 
stockholders  of  a  railroad  company,  as  con- 
tained in  the  charter,  cannot  be  materially 
or  essentially  altered  by  an  amended  charter 
so  as  to  bind  the  subscribers  thereto  without 
their  consent.  May  v.  Memphis  Braiich  R. 
R.  Co.,  48  Ga.,  109,  1878;  11  Amer.  R'y  Rep., 
395. 

13.  —  By  the  supplement  to  an  act  incor- 
porating an  iron  and  railway  company,  the 
name  of  the  company  was  changed,  author- 
ity was  given  to  purchase  and  cancel  the 
original  stock,  and  the  main  purpose  of  the 
new  corporation  was  to  be  that  of  a  general 

^transportation  company.  Held,  that  it  was 
^  fair  question  for  the  jury  whether  a  com- 
bination to  change  the  fundamental  purpose 
of  the  original  act  by  the  supplement  and 
divert  the  stock  of  an  original  subscriber  to 
this  new  end  was  not  a  fraud  upon  him,  and 
if  they  so  found,  an  action  for  the  amount 
of  this  original  subscription  could  not  be  sus- 


tained.    Southern  Pennsylvania  Iron  and 
R.  B.  Co.  V.  Stevens,  87  Pa.  St.,  190.    1878. 

14.  —  In  a  suit  by  the  C.  R'y  Co.  to  re- 
cover subscriptions  to  its  stock,  the  affidavit 
of  defense  averred  that  a  railroad  company 
had  been  chartered  to  make  a  road,  one  ter- 
minus to  be  Pittsburgh,  the  other  Washing- 
ton; that  the  railroad  was  sold  under  a 
miortgage,  and  the  purchasers  were  chartered 
under  the  act  of  April  8,  1831,  as  the  C.  R'y 
Co.,  and  defendant  subscribed  to  the  stock 
of  that  company;  the  plaintiff  had  com- 
pleted its  line,  but  to  neither  of  the  terminal 
points  designated  in  the  charter  of  the  rail- 
road company,  and  had  abandoned  the  con- 
struction of  the  I'oad  towards  Pittsburgh, 
stopping  eight  miles  short  of  it,  and  also  two 
thousand  feet  distant  from  Washington. 
Held,  prima  facie  a  good  defease.  Char- 
tiers  R'y  Co.  V.  Hodgens,  77  Pa.  St.,  187. 
1874. 

15.  Amount  necessary  to  Ibe  sulbscribed. 
Where  the  charter  of  a  railway  company 
provided  that  the  minimum  capital  should 
be  five  thousand  shares  of  $50  each,  with  the 
privilege  of  increasing,  and  that  it  might  be 
subscribed  for  or  disposed  of  "in  whole  or 
in  part,  from  time  to  time,  as  the  board  of 
directors  may  think  proper,"  and  empow- 
ered the  company  to  act  as  a  corporation 
upon  a  subscription  of  ten  per  centum  of  its 
capital  stock  and  payment  of  |1  per  share,  it 
is  not  necessary  that  the  whole  amount  of 
the  minimum  capital  should  be  subscribed 
to  enable  the  company  to  recover  from  sub- 
scribers. Hanover  Junction,  etc.,  R.  R.  Co. 
V.  Haldeman,  83  Pa.  St.,  36,  1876;  15  Amer. 
R'y  Rep.,  443.  See,  also,  Warwick  R.  R.  Co. 
V.  Cady,  11  R.  I.,  131.     1875. 

16.  —  Where  a  railway  corporation  was 
attempted  to  be  formed  under  the  act  of 
March  1,  1872,  and  its  capital  stock  fixed  in 
its  articles  at  $1,000,000,  and  the  shares  of 
capital  stock  fixed  at  ten  thousand,  of  $100 
each,  it  was  held  that,  until  the  whole 
amount  had  been  subscribed,  the  corpora- 
tion could  have  no  legal  existence,  and  that, 
until  the  whole  stock  was  subscribed,  the 
directors  could  not"  make  any  call  or  assess- 
ment on  the  shares  of  those  who  had  sub- 
scribed. Allman  v.  Havana,  Rantoul  and 
Eastern  R.  R.  Co.,  88  111.,  531,  1878;  21 
Amer.  R'y  Rep.,  347. 
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17.  Assig'iiment.  Where  the  subscaiption 
is  to  an  existing  corporation,  its  successore 
or  assigns,  the  completion  of  the  road  by  its 
successor,  to  whom  it  bad  assigned  all  its 
franchises  and  pi-operty,  including  such  sub- 
scription, will  enable  the  latter  to  enforce 
the  promise  in  its  own  name;  the  building 
and  oijening  of  the  road  is  the  essence  of  the 
agi-eement.  Michigan,  Midland  and  Canada 
R  R.  Co.  V.  Bacon,  33  Mich.,  466.     1876. 

18.  —  A  raih'oad  corporation  cannot,  un- 
der the  statute,  purchase  the  subscription 
notes  or  obligations  given  by  stockholders  to 

.  another  railroad  corporation,  and  enforce 
them  against  the  subscribers ;  and  the  fact 
that  one  railroad  company  has  bought  the 
road-bed  of  another,  intending  to  complete 
the  road,  gives  the  purchaser  no  right  to 
purchase  the  vendor's  stock  subscriptions 
and  enforce  them  against  the  subscribers. 
West  EndR.  R.  Co.  v.  Dameron,  4  Mo.  App., 
414.     1877. 

19.  —  Defendant  executed  a  note,  payable 
on  demand,  for  money  loaned  by  the  payee, 
with  the  understanding  that  such  note 
should  stand  against  assessments  on  payee's 
subscription  to  the  capital  stock  of  defend- 
ant, and  be  delivered  up  when  the  stock 
was  issued.  Assessments  large  enough  to 
cover  the  note  were  made.  Afterwards, 
and  three  or  four  months  after  its  date,  the 
note  was  transferred  to  the  plaintiff  as  se- 
curity for  a  loan.  The  difference  between 
the  amount  of  the  note  and  the  assessments 
was  paid  in  cash ;  and  the  stock  was  deliv- 
ered after  the  plaintiff  took  the  note.  Held, 
that  in  a  suit  bsought  by  the  holder  of  such 
a  note  against  defendant  it  was  subject  to 
all  defenses  that  it  would  have  been  subject 
to  in  the  hands  of  the  original  parties,  as  it 
must  be  considered  as  having  been  taken  by 
the  plaintiff  after  maturity,  being  payable 
on  demand,  under  circumstances  that  should 
have  put  him  upon  inquiry,  and  that  parol 
testimony  was  admissible  to  show  the  under- 
standing between  the  original  parties  at  the 
time  the  note  was  given.  Paine  v.  Central 
Vermont  R.  R.  Co.,  14  Federal  Reporter,  269 
1882. 

20.  Before  organization.  An  agreement 
to  take  stock  in  a  company  not  yet  organized 
is  valid  and  may  be  enforced  by  the  com- 
pany upon  its  organization.    European  and 


North  American  Ry  Co.  v.  McLeod,  3  Pugs- 
ley  (New  Brunswick),  3, 1875;  Stuart  v.  Val- 
ley R.  R.  Co.,  33  Gi-attan  (Va.),  146,  1879; 
Peninsular  Ry  Co.  v.  Duncan,  28  Mich.,  130, 
1873;  13  Amer.  R'y  Rep.,  243. 

21.  —  The  signing  of  an  agreementto  take 
stock  in  a  railroad,  corporation  before  the  in- 
corporation thereof  does  not  constitute  the 
subscriber  a  stockholder  in  the  sense  to  make 
him  liable  for  assessments  subsequently 
levied.  Monterey,  etc.,  R.  R.  Co.  v.  Hildretk, 
53  Cal.,  123.     1878. 

23.  —  The  prospectus  of  an  intended  com- 
pany contained  a  list  of  "  provisional  direct- 
ors," and  announced  that  applications  for 
shares  were  to  be  made  to  "  the  provisional 
committee  of  management."  A  committee 
of  management,  with  a  chairman,  was  sub- 
sequently appointed  by  a  resolution  of  the 
provisional  cornmittee,  and  thenceforward 
managed  the  affairs  of  the  company.  De- 
fendant made  an  application  for  shares  in 
the  form  prescribed,  which  contained  a 
promise  to  pay  deposits,  and  received  a  letter 
of  allotment  from  the  secretary  of  the  com- 
pany, stating  that  scriij  certificates  would  be 
delivered  in  exchange  for  such  letter.  At  the 
foot  of  the  letter  was  a  receipt  for  deposits 
signed  by  one  of  the  company's  bankers. 
The  form  of  the  receipt  purported  that  the 
amount  payable  on  deposits  had  been  re- 
ceived "  on  account  of  the  provisional  com- 
mittee." Held,  that  the  defendant's  contract 
was  made  with  the  provisional  committee  at 
large,  and  that  the  committee  of  manage- 
ment could  not  maintain  an  action  for  the 
non-payment.  Woolm^rv.  Toby,  10  Adolphus 
&  Ellis  (N.  S.),  691;  59  E.  C.  L..,  690.     1847. 

23.  By-laws.  Under  the  railway  law  of 
1871  (Comp.  L.  1871,  §  2405)  subscriptions  to 
the  capital  stock  of  a  railway  company 
could  only  be  made  "  in  the  manner  to  be 
provided  by  its  by-laws."  A  subscription 
made  before  any  by-laws  were  adopted  gave 
no  rights  to  either  party ;  and  where  there 
had  been  nothing  done  to  create  an  estoppel, 
the  subscriber  was  held  not  bound  by  a  by- 
law made  afterwards  and  adopting  his  sub- 
scription. Carlisle  v.  Saginaw  VaUey  and 
St.  Louis  R.  R.  Co.,  27  Mich.,  315,  1873;  10 
Amer.  R'y  Rep.,  283. 

24.  Charter.  The  subscriber  to  stock  is 
bound  by  the  articles  of  association,  and  can- 
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not  allege  ignorance  of  their  contents.  Kisch 
V.  Central  Venezuela  B'y  Co.,  3  De  Gex, 
Jones  &  Smith,  133;  63  Eng.  Ch.,  133.    1865. 

25.  Coiistruction.  Certain  special  con- 
tracts of  subscription  construed.  Buokspori 
and  Bangor  R.  B,  Co.  v.  Buck,  65  Me.,  536, 
1876;  9  Amer:  R'y  Rep.,  293;  St.  Paul,  Still- 

■  water  and  Taylor's  Falls  R.  R.  Co.  v.  Rob- 
bins,  23  Minn.,  439,  1877;  Minneapolis  and 
St.  Louis  R'y  Co.  v.  Morrison,  33  ib.,  308, 
1877;  Wa.ukon  and  Mississippi  R.  R.  Co.  v. 
Dwyer,  49  la.,  121,  1878;  Bucher  v.  Dillsburg 
and  Mechanicsburg  R.  R.  Co.,  76  Pa.  St., 
306,  1874;  Van  Allen  v.  III.  Central  R.  R. 
Co.,  4  Abbott's  Court  of  Appeal  Decisions 
(N.  Y.),  443,  1886;  Buffalo  and  Jamestown 
R.  R.  Co.  V.  Oifford,  87  N.  Y.,  294,  1882;  4 
Amer.  &  Eng.  R.  R.  Cases,  387 ;  Buffalo  and 
Jamestown  R.  R.  Co.  v.  Clark,  32  Hun  (N. 
Y.),  359,  1880;  affirmed.  Same  v.  Same,  87 

.  N.  Y.,  633,  1883;  Stuart  v.  Valley  R.  R.  Co., 
33  Grattan  (Va.),  146,  1879. 

26.  Convertible  notes.  A  contract  for  the 
subscription  of  loan  notes  convertible  into 
stock  of  a  railway  corporation  construed. 
Campbell  v.  London  and  Brighton  R.  R.  Co., 
5  Hare  (Eng.  Ch.),  519.     1846. 

27.  Correspondence.  The  defendant  ap- 
plied by  letter  to  a  projected  railway  com- 
pany for  one  hundred  shares,  undertaking  to 
accept  the  same,  or  any  less  number,  and'  to 
pay  the  deposits.  He  received  a  letter  of 
allotment  for  sixty  shares.  This  letter  was 
headed  "  Not  transferable."  In  an  action 
by  the  company  against  the  defendant  to 
recover  the  amount  of  the  deposits,  held, 
that  there  was  no  binding  contract,  the  pro- 
posal being  absolute,  and  the  acceptance  con- 
ditional, it  containing  a  qualification  that 
the  contract  was  not  to  be  transferable. 
Duke  V.  Andrews,  5  Eng.  R.  R.  &  Canal 
Cases,  496.     1848. 

28.  Delivery.  In  a  suit  in  the  name  of  a 
corporation  for  the  use  and  benefit  of  a  third 
person,  upon  a  subscription,  where  it  ap- 
peared that  the  paper  was  originally  got  up 
by  a  voluntary  movement  among  citizens, 
and  its  actual  delivery  to,  or  acceptance  by, 
the  company  was  not  shown,  it  is  error  to 
rule  that  the  production  of  the  instrument 
at  the  trial  is  evidence  of  its  delivery  to  the 
plaintiff.  Parker  v.  Northern  Central  Michi- 
gan R.  B.  Co.,  33  Mich.,  23.     1875. 


29.  —  G.  was  active  in  soliciting  subscrip- 
tions for  the  building  of  a  railway.  He 
took  a  book  from  the  agent  of  the  company, 
subscribed  therein  himself  and  persijaded 
others  to  subscribe,  and  kept  the  book  about 
six  months.  Because  of  some  difference  with 
the  agent  of  the  company  about  the  paj'- 
mont  for  his  services,  he  cut  his  name  out  of 
the  book  and  returned  it  to  the  company. 
In  a  suit  by  the  latter  for  the  amount  of  his 
subscription,  held,  that  he  had  perfected  a 
contract  with  the  company,  and  he  was  just 
as  much  bound  as  if  he  had  left  his  name  in 
the  book.  Oreer  v.  Chartiers  R'y  Co.,  96 
Pa.  St.,  391      1880. 

30.  Dissolution ;  successor.  Defendant 
and  others  signed  the  following  instmment: 
"  We,  the  undersigned  citizens  of  Unionville 
and  vicinity,  pledge  ourselves  to  subscribe 
for  and  take  stock  in  and  for  the  construc- 
tion of  the  L^ke  Ontario  Shore  Railroad  to 
the  amount  set  opposite  our  names  respect- 
ively, on  condition  said  road  be  located  and 
built  thi'ough  or  north  of  the  village  of 
Unionville,  in  Parma."  Held,  that  it  was 
not  a  subscription  to  plaintiff's  capital ;  that 
it  was  in  no  sense  a  party  to  the  agreement, 
and  could  not  maintain  an  action  thereon, 
the  plaintiff  being  a  new  and  different  com- 
pany, though  owning  the  same  railway  as 
that  named  in'  the  agreement.  Lake  On- 
tario Shore  R.  R.  Co.  v.  Curtiss,  80  N.  Y., 
219,  1880 ;  1  Amer.  &  Eng.  R.  R.  Cases,  363. 

31.  —  It  appeared  that  plaintiff's  road  and 
property,  with  its  rights  and  franchises, 
were  sold  under  a  mortgage,  that  a  new 
company  was  organized  which  became  the 
owner  ther'eof,  and  that  the  road  was  after- 
wards built  by  the  new  company ;  plaintiff 
did  not  offer  to  furnish  defendant  with 
stock  in  the  new  road.  Held,  that  these 
facts  did  not  aid  the  plaintiff ;  that  plaintiff, 
although  not  formally  dissolved,  had  in  fact 
ceased  to  exist  for  any  practical  purpose; 
that  its  certificate  of  stock,  if  now  issued, 
would  not  represent  the  road,  or  anything 
else  of  value,  and  so  that  defendant  would 
receive  no  consideration  for  his  subscription, 
if  made,  or  for  his  money,  if  paid.     Ib. 

32.  Escrow.  Appellee  subscribed  to  the 
capital  stock  of  appellant,  and  delivered  such 
subscription  to  a  director  of  the  company,  in 
escrow,  not  to  be  delivered  to  the  company 
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except  on  condition  that  the  county  of  Ken- 
dall failed  to  vote  a  subscription  to  the  com- 
pany. Held,  in  the  absence  of  proof  that 
Kendall  county  had  failed  to  vote  a  subscrip- 
tion to  the  company,  there  was  no  deliveiy 
to  the  company,  and  no  recovery  could  be 
had  against  appellee.  Ottawa,  Oswego  and 
Fox  River  Valley  R.  R.  Co.  v.  Hall,  1  Brad- 
well  (111.),  613.     1878. 

33.  —  That  the  committee,  to  whom  the 
subscription  list  had  been  intrusted,  with 
directions  to  turn  it  over  to  the  company 
whenever  they  became  satisfied  that  the 
latter  had  complied  with  its  conditions,  did 
in  fact  deliver  it  in  the  exercise  of  their  dis- 
cretion, does  not  render  the  contract  binding 
upon  the  subscriDers.  Davenport  and  St. 
Paul  R.  R.  Co.  V.  O'Connor,  40  la.,  477. 
1875. 

34.  Estoppel.  An  act  of  parliament  (6 
peo.  4,  c.  xxx),  to  enable  a  company  to  form 
a  railway,  prescribed  the  form  of  action 
against  the  proprietors  for  calls,  and  enacted 
that  it  should  only  be  necessary  to  prove 
that  the  defendant  was  a  proprietoi-,  and 
that  the  calls  had  been  made  in  pursuance 
of  the  act;  it  also  recited  that  a  sum  of 
money  had  been  subscribed  by  the  proprie- 
tors, under  a  contract  binding  their  heirs ; 
whereas,  in  fact,  that  sum  had  not  been  sub- 
scribed, and  no  contract  under  seal  had  been 
executed  by  the  proprietors.  Held,  that  a 
defendant  who,  with  a  knowledge  of  the 
misrecital,  had  paid  previous  calls,  and  acted 
as  a  proprietor,  was  estopped  from  question- 
ing the  validity  of  the  act,  upon  the  ground 
of  the  misrecital;  and  that  it  was  not  incum- 
bent upon  the  plaintiff  to  show  that  the  de- 
fendant had  executed  a  contract  under  seal, 
in  order  to  prove  that  he  was  a  proprietor 
within  the  meaning  of  the  act.  Cromford 
and  High  Peak  R'y  Co.  v.  Lacey,  3  Younge 
&  Jervjs  (Exchequer),  80.     1839. 

35.  —  The  defendant  signed,  %vith  others, 
a  subscription  which  contained  a  condition 
that  no  assessment  of  over  two  per  cent, 
should  be  laid  upon  the  stock  subscribed 
until  the  whole  sum  which  should  be  esti- 
mated as  necessary  to  complete  the  railway 
should  "have  been  subscribed.  The  defend- 
ant was  active  in  soliciting  subscriptions; 
was  present  and  acted  at  stockholders'  meet- 
ing for  the  election  of  directors,  and  was 


himself  elected  a  director,  and  accepted  the 
ofBce ;  and  was  present  and  acted  at  differ- 
ent meetings  of  the  directors,  at  which  a 
surveyor  was  appointed  to  locate  the  line, 
by-laws  were  adopted,  and  resolutions 
passed  for  advertising  for  proposals  for 
constiTicting  the  road.  He  was  also  pres- 
ent, but  it  did  not  appear  that  he  acted, 
at  a  meeting  at  which  an  assessment  of 
forty  per  cent,  was  laid  upon  the  subscribed 
stock,  and  a  report  made  by  the  president 
and  accepted,  that  he  and  the  secretary  had 
signed  a  contract  for  the  construction  of  the 
road,  and  that  the  contractors  had  com- 
menced work.  At  one  meeting  of  the  di- 
rectors, at  which  the  defendant  was  not 
present,  the  president  and  secretary  had 
been  authorized  to  sign  the  contract  referred 
to,  and  an  assessment  of  fifteen  per  cent, 
bad  been  levied  upon  the  stock,  but  the  de- 
fendant was  present  at  the  next  meeting  at 
which  the  record  of  that  meeting  was  read 
and  approved.  Held,  that  the  defendant 
was  not  estopped  by  any  of  these  facts  from 
showing  that  the  condition  of  the  subscrip- 
tion bad  not  been  complied  with,  and  that  it  • 
was  not  binding  upon  him.  Ridgefield  and 
New  Yorh  R.  R.  Co.  v.  Reynolds,  46  Conn., 
375.  1878.  But  see  Yorh  Tramways  Co.  v. 
Willoics,  6  Amer.  &  Eng.  B.  R.  Cases  (Eng., 
Q.  B.  D.),  493.     1881. 

36.  —  If  a  subscriber  acquiesce  in  the  prog- 
ress of  the  work  by  payment  of  his  sub- 
scription, assessed  or  otherwise,  he  cannot 
afterwards  object,  either  to  the  failure  orig- 
inally to  get  subscribers  to  the  whole  stock 
or  to  a  material  amendment  of  the  charter; 
but  the  fact  that  he  merely  pays  his  assess- 
ments to  have  the  route  surveyed  is  not  suf- 
ficient to  show  such  acquiescence.  Memphis 
Branch  R.  R.  Co.  v.  Sullivan,  57  Ga.,  340. 
1876. 

37.  Extension  of  line.  If  a  statute  in 
force  at  the  time  of  a  subscription  authorizes 
an  extension  of  the  line  of  the  railroad,  the 
subsequent  exercise  of  such  power  by  the 
company  will  not  affect  the  subscription. 
Jewett  v,  Valley  R'y  Co.,  84  Ohio  St.,  601, 
1878;  21  Amer.  R'y  Rep.,  31. 

38.  Extension  of  time.  The  considera- 
tion of  a  written  contract  for  the  payment 
of  money  was  the  construction  of  a  railway 
to  Leon  by  July  1, 1873,    On  the  back  of  the 
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instrument  was  the  following  writt6n  agree- 
ment: "I  hereby  agree  to  extend  the  time 
of  completing  the  within  road  to  Leon  to 
September  1,  1873,  and  this  note  shall  have 
the  same  value  as  if  the  said  road  is  com- 
pleted by  July  1, 1873."  Held,  that  the  effect 
of  this  written  agreement  was  the  creation  of 
a  new  contract,  differing  from  the  first  only 
in  date  of  perfprraance,  and  that  it  was  sus- 
tained by  a  good  and  valid  consideration. 
Burlington'  and  Mo.  River  R.  B.  Co.  v. 
Penney,  38  la.,  255.     1874. 

39.  Illegal  increase  of  stock.  It  being 
stipulated  in  the  note  that  the  consideration 
therefor  was  to  be  capital  stock  of  the  rail- 
way company,  which  was  to  be  limited  to, a 
certain  specified  amount,  an  illegal  increase 
thereof  would  constitute  a  valid  defense  to 
the  note,  if  such  illegal  stock  was  not  distin- 

^  guishable  from  the  legal.    Merrill  v.  Gamble, 
'  46  la.,  015,  1877;  Merrill  v.  Beaver,  ib.,  646, 
1877. 

40.  —  But  where  the  illegal  stock  can  be 
distinguished  from  the  legal  stock,  the  issue 
of  such  illegal  stock  constitutes  no  defense 
to  the  subscription.  Merrill  v.  Beaver,  50 
la.,  404.     1879. 

41.  Infancy.  To  a  declaration  in  debt  for 
calls,  charging  the  defendant  as  the  holder 
of  shares  under  a  railway  act  incorporated 
with  Stat.  8  and  9  Vict.,  c.  16,  it  is  no  answer 
to  plead  that  defendant,  when  he  became  in- 
debted, was  an  infant ;  or  that  defendant  is 
sued  as  the  registered  holder  of  shares,  that 

'  when  he  beoanie  so  registered  he  w^as  an  iu- 
fant,  and  that  he  ~has  not,  since  he  attained 
his  age,  been  registered  anew,  or  ratified  the 
original  registration,  or  held  the  shares  ex- 
cept as  such  registered  holder  as  before  men- 
tioned. For  (per  Lord  Denman,  C.  J.,  and 
Patterson,  J.),  by  tlie  express  wording  of 
Stat.  8  and  9  Vict.,  c.  16,  an  infant  is  liable 
for  calls.  At  all  events  (per  Coleridge  and 
Brie,  JJ. ),  if  he  is  sued  after  obtaining  his 
age,  and  still  holds  the  shares;  for  such 
holding  is  a  ratification.  Cork  and  Bandon 
S'y  Co.,  V.  Cazenove,  10  Adolphus  &  Ellis 
(N.  S.),  935,;  59  E.  C.  L.,  934.     1847. 

42.  Interest.  A  subscriber  to  the  capital 
stock  of  a  corporation,  who  has  failed  to  pay 
for  the  shares  as  required  by  the  terms  of 
liis  subscription,  is  chargeable  with  interest 
from  the  time  of  the  default,  and  cannot 


compel  the  company  to  issue  the  stock  until 
both  the  principal  and  the  interest  are  paid. 
Qould  V.  Town  of  Oneonta,  71  N.  Y.,  398. 
1877. 

43.  Married  women.  When  a  married 
woman  subsci-ibes  to  capital  stock  of  a  rail- 
way company,  by  which  she  agrees  to  take 
and  pay  for  a  certain  number  of  shares  of 
said  stock,  but  makes  default  in  payment, 
and  action  is  brought  to  charge  her  separate 
property  with  the  amount  of  such  subscrip- 
tion, held,  that  in  the  absence  of  any  proof 
that  either  party  dealt  on  the  credit  of  such 
property,  equity  will  not  imply  or  enfoj-ce  a 
charge  against  the  same.  Bice  v.  Bailroad 
Co.,  83  Ohio  St.,  380.  1877.  But  see,  contra, 
Williams  V.  Urmston,  35  ib.,  296,  1880,  over- 
rujing  same. 

44.  Mortgage.  Where  a  party  subscribing 
to  the  capital  stock  of  a  railroad  company  ex- 
ecuted his  note  for  his  subscription,  secui-ed 
by  mortgage  on  real  estate,  and  the  company 
at  the  same  time  guarantied  to  him  that  his 
annual  dividends  should  pay  the  interest  on 
the  note,  and  that,  in  consideration  of  the 
transfer  of  those  dividends,  the  company 
would  pay  the  interest  on  the  same,  and 
indemnify  the  maker  against  the  payment 
of  any  interest,  and  against  the  payment  of 
the  principal  also ;  and  it  happened  that 
there  were  no  dividends,  ^nd  the  stock  was 
worthless  at  the  maturity  of  the  note,  held, 
that,  as  against  the  company,  on  bill  to  fore- 
close, the  facts  could  be  set  up  as  a  defense, 
on  the  groiind  of  recoupment  or  equitable 
set-off,  and  that  the  same  rule  applied  to  a 
purchaser  of  the  note  and  mortgage  before 
maturity  on  bill  by  him  to  foreclose.  Has- 
Icell  V.  Brown,  65  111.,  29.     1873. 

45.  Option.  A  railroad  company  having 
resolved,  on  the  35th  of  July,  to  create  a 
certain  number  of  new  shares,  gave,  at  the 
same  time,  an  option  to  every  registered 
proprietor  to  take  a  certain  number  of  those 
shares,  provided  he  declared  such  option  on 
or  before  the  10th  of  August  following.  One 
of  the  registered  proprietors,  residing  at 
Naples,  was  not  apprised  of  the ,  resolutions 
until  the  12th  of  August.  But  on  that  day 
he  wrote  to  the  secretary  of  the  company 
declaring  his  option  to  take  his  proportion  of 
the  new  shares.  Held,  that  the  time  fixed 
by  the  resolutions  was  final,  and  that  the 
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plaintiff's  declaration  was  too  late.  Pearson 
V.  London  and  Croydon  S.  R.  Co.,  14  Simons 
(Eng.  Ch.),  541.     1845. 

46.  Organization  of  company.  By  §  1  of 
an  act  of  incorporation,  a  railway  com- 
pany was  declared  to  "be  a  body  politic 
and  corporate;"  and  in  a  subsequent  sec- 
tion it  was  enacted  "that  when  .$100,000 
shall  have  been  subscribed,  and  $1  on  each 
share  shall  have  been  paid  in,  the  said  com- 
pany may  organize  and  proceed  to  work." 
Held,  that  this  requirement  was  sufficiently 
complied  with  when  $100,000  was  subscribed, 
and  a  sum  in  gross  paid  in  equal  to  $1  upon 
every  share  subscribed.  Held,  further,  that 
a  failure  to  comply  strictly  with  these  re- 
quirements would  not  affect  the  corporate 
existence,  but  would  be  an  irregularity  only, 
which  could  not  defeat  the  right  of  the  cor- 
poration to  recover  a  stock  subscription. 
S.  and  A.  R.  R.  Co.  v.  Ezell,  14  So.  Car,,  281. 
1880. 

47.  —  A  subscriber  to  the  stock  of  a  rail- 
way company  cannot  set  up  in  defense  to  an 
action  upon  his  subscription  any  mere  irreg- 
ularity in  the  organization  of  the  company, 
pi-ovided  it  be  a  corporation  de  faeio,  pro- 
ceeding without  interference  of  the  state 
authorities  in  the  construction  and  com- 
pletion and  maintenance  of  its  road.  Monroe 
V.  Fort  Wayne,  Jackson  and  Saginaw  R.  R. 
Co.,  28  Mich.,  272,  1873;  12  Amer.  E'y  Eep., 
273.  See,  also,  Montpelier  and  Wells  River 
R.  R.  Co.  V.  Langdon,  46  Vt.,  284,  1873; 
Cayuga  Lake  R.  R.  Co.  v.  Kyle,  64  N.  Y., 
185,  1876. 

48.  Partnership.  The  evidence  reviewed 
in  case  of  a  subscription  by  a  partnership, 
and  the  power  of  a  partner  to  make  a  stock 
subscription  considered.  Ottawa,  Oswego 
and  Fox  River  Valley  R.  R.  Co.  v.  McMath, 
4  Bradwell  (111.),  356.     1879. 

49.  Payable  in  land,  A  complaint  al- 
leged the  subscription  by  defendant  to  the 
stock  of  plaintiff's  company  of  fifty  acres  of 
land,  and  a  refusal  to  convey,  and  demanded 
payment  in  money  for  the  land  so  sub- 
scribed, without  alleging  a  promise  to  pay 
money  or  a  previous  demand  for  money. 
Held,  on  demurrer,  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  Cheraw  and 
Chester  R.  R.  Co.  v.  Garland,  14  So.  Cai-.,  63 
1880. 


50.  Payment  of  first  instalment.  Pay- 
ment of  five  per  cent,  on  the  subscription, 
or  something  equivalent  in  effect,  is  neces- 
sary to  entitle  the  subscriber  to  participate  in 
the  organization,  or  to  make  the  subsorip'tion 
effectual ;  but  if  the  requisite  amount  is  paid 
in  by  the  other  subscribers,  credit  might  be 
given  for  this  first  payment  so  as  to  entitle 
the  subscriber  to  all  the  privilege  of  the  rest. 
Peninsular  E'y  Co.  v.  Duncan,  28  Mich., 
130,  1873;  13  Amer.  R'y  Rep.,  348. 

51.  —  A  subscriber  to  the. stock  of  a  cor- 
poration cannot  escape  his  liability  to  pay 
his  subscription  on  the  gi-ound  that  he  did 
not  pay  the  sum  required  to  be  paid  by  the 
statute  at  the  time  he  subscribed.  Pitts- 
burgh, Wheeling  and  Kentucky  R.  R.  Co.  v. 
Applegate,  31  W.  Va.,  173,  1882 ;  Minneapolis 
and  St.  Louis  R'y  Co.  v.  Bassett,  20  Minn., 
535,  1874. 

52.  —  The  act  of  February  19,  1849,  regu- 
lating railway  companies,  provides  that 
where  subscriptions  are  made  to  the  stock 
of  such  company  previous  to  the  issue  of 
letters  patent,  no  subscription  shall  be  valil 
unless  the  party  making  the  same  shall,  at 
the  time  of  subscribing,  pay  |5  on  each  and 
every  share  for  the  use  of  the  company. 
Held,  that  giving  a  note  for  a  subscription 
was  not  a  payment  within  the  meaning  of 
the  statute.  Held,  further,  that  such  a  sub- 
scriber, who  had  taken  no  other  part  in  the 
affairs  of  the  corporation,  was  not  estopped 
from  setting  up  the  absence  of  such  pay- 
ment as  a  defense  to  an  action  of  assumpsit 
for  the  subscription.  Boyd  v.  Peach  Bottom 
R'y  Co.,  90  Pa.  St.,  169.     1879. 

53.  —  A  subscription  to  the  capital  stock 
of  a  corporation  organized  under  the  general 
railroad  act  (ch.  140,  Laws  of  1850),  made 
after  the  formation  of  the  corporation,  is 
invalid  where  ten  per  cent,  of  the  amount 
subscribed  has  not  been  paid ;  and  in  an  ac- 
tion by  the  corporation  against  a  subscriber 
to  recover  the  amount  subscribed,  the  latter 
is  not  estopped  from  denying  such  payment 
because  of  a  statement  in  the  subscription 
paper  that  ten  per  cent,  has  been  paid.  A 
statute  cannot  be  evaded  by  estoppel.  New 
York  and  Oswego  Midland  R.  R.  Co.  v.  Van 
Horn,  57  N.  Y.,  473.     1874. 

54.  Pleadings.  Where  the  declaration 
upon  a  contract  of  subscription  described 
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the  contract  as  containing  the  ordinary  dol- 
lar mark  prefixed  to  the  figures  500  set  oppo- 
site the  defendant's  name,  a  contract  without 
such  mark  prefixed  to  the  flgui-es,  or  to  any 
in  the  column,  and  where  there  is  nothing 
in  the  instrument  to  indicate  that  the  sum  set 
opposite  the  defendant's  name  meant  so  many 
dollars,  is  variant  from  that  described,  and 
not  admissible  in  evidence  under  the  plead- 
ings. Jacksonville,  Northwestern  and  South- 
eastern R'y  Co.  v.  Brovm,  67  III.,  201.    1873. 

55.  —  An  averment  as  to  a  subscription 
not  within  the  statute,  that  defendant,  being 
desirous  that  the  company  should  proceed  in 
the  building  of  its  road,  etc.,  in  consideration 
thereof  did  subscribe  and  sign  such  subscrip- 
tion, setting  it  out,  in  the  absence  of  any 
allegation  that  the  company  undertook  to 
build  the  road  in  response  to  the  subscription 
or  in  reliance  on  it,  or  that  in  building  it 
afterwards  it  acted  on  such  reliance,  or  that 
the  company  or  its  agents  ever  prepared, 
proposed  or  sanctioned  such  subscription,  or 
ever  received,  accepted  or  in  any  way  recog- 
nized it,  fails  to  allege  any  consideration  for 
the  promise  declared  upon.  Parker  v.  North- 
ern Central  Michigan  B.  B.  Co.,  33  Mich., 
33.    1875. 

56.  —  Pleadings  examined  in  actions  upon 
stock  subscriptions.  Buckman  v.  Bidgfleld 
Park  B.  B.  Co.,  38  N.  J.  Law,  98,  1875;  13 
Amer.  R'y  Rep.,  31;  Lewisburg,  etc.,  R.  B. 
Co.  V.  Stees,  77  Pa.  St.,  333,  1875;  Mansfield, 
Coldwater  and  Lak&  Michigan  B.  B.  Co.  v. 
Hall,  26  Ohio  St.,  310,  1875;  11  Amer.  R'y 
Rep.,  56;  Cheraw  and  Chester  B.  B.  Co.  v. 
White,  14  So., Car.,  51,  1880. 

57.  —  Upon  an  unconditional  promiSe  to 
pay  a  corporation  a  certain  sum  of  money, 
either  as  an  ordinary  debt  or  as  a  sub- 
scription to  its  capital  stock,  it  is  unneces- 
sary to  aver  that  the  requisite  amount  of 
capital  has  been  subscribed,  as  provided  by 
tlie  chai-ter,  in  order  to  present  a  good  cause 
of  action.  Lail  v.  Mt.  Sterling  Coal  Bo'ad 
Co.,  13  Bush  (Ky.),  33.     1877. 

58.  Release.  The  abandonment  of  part 
of  a  railway  is  no  defense  to  a  claim  for 
calls ;  nor  is  the  non-subscription  of  the  pre-, 
scribed  capital  a  defense.  Jennings,  In  re,  1 
Irish  Ch.,  286.     1851. 

59.  Right  to  withdraw.  Until  the  asso- 
ciation is  ready  to  file  the  articles  of  associa- 


tion, a  subscriber  naay  withdraw.  Oarrett 
V.  Dillsburg  and  Meehanicsburg  B.  B.  Co., 
78  Pa.  St.,  465.     1875. 

60.  —  If  a  subscriber  permits  his  name  to 
remain  and  the  articles  to  be  filed,  his  obli- 
gation-is final  and  he  cannot  set  up  his  omis- 
sion against  his  associates.     lb. 

61.  Sale  of  stock  below  par.  A  corpora- 
tion may  dispose  of  its  stock  for  less  than  its 
face  value,  and  the  transaction,  as  between 
the  corporation  and  the  purchaser,  will  be 
valid,  unless  prohibited  by  statute,  and  there 
is  no  such  prohibition  in  "Colorado.  Har- 
rison V.  Arkansas  Valley  Ry  Co.,  4  McCrary 
(U.  S.  C.  C),  264.     1882. 

62.  Signature.  Where  the  signature  of  a 
subscription  is  denied  it  is  competent  to 
show  a  subsequent  ratification,  although  the 
signature  was  originally  made  without  au- 
thority. Houston  anck  Texas  Central  B.  B. 
Co.  V.  Chandler,  51  Tex.,  416.     1879.* 

63.  Street*  railways.  Several  persons 
signed  a  contract  to  pay  to  a  street  railway 
company  a  certain  sum  each,  provided  that 
the  company  would  purchase  a  particular 
lot  of  land  and  put  its  depot  and  other  build- 
ings thereon,  the  subscriptions  to  be  payable 
on  demand  "when  the  sum  required  is  sub- 
scribed hereto.''  At  the  trial  of  an  action  on 
this  contract,  it  was  shown  that  the  amount 
required  to  purchase  the  lot  was  $2,000,  and 
that  this  was  known  before  the  paper  was 
written,  and  was  stated  to  the  defendant 
when  he  signed  it,  and  that  a  person  had 
agreed  to  make  up  whatever  was  wanting 
to  complete  the  sum  of  $2,000;  that  $600 
was  subscribed  on  the  paper,  and  the  balance 
to  make  up  the  $3,000  was  paid.  Held,  that 
the  action  could  be  maintained.  Springfield 
Street  B'y  Co.  v.  Sleeper,  131  Mass.,  29.    1876. 

64.  —  There  can  be  no  recovery  upon  a 
subscription  to  the  stock  of  a  street  railway 
company,  made  before  its  organization, 
where  it  is  not  shown  that  the  defendant, 
after  the  subscription  of  the  requisite 
amount  of  stock,  subscribed  articles  of  asso- 
ciation in  which  were  set  forth  the  number 
of  directors  to  manage  the  company  and 
their  names,  as  required  by  §  1,  3  Ind.  Stat., 
432,  and  it  does  not  appear  that  he  ever  as- 
sented to  the  number  or  names  of  the  di- 
rectors. Beed  v.  Biehmond  Street  B.  B. 
Co.,  50  Ind.,  343.     1875. 
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65.  Tender  of  stock.  A  subscriber  can- 
not defeat  a  recovery  of  his  subscription  on 
the  ground  that  no  certificate  of  stock  has 
been  tendered  to  him,  Slipher  v.  Earhart, 
83  Ind.,  173,  1883;  South  Ga.  and  Fla.  R.  R. 
Co.  V.  Ayres,  58  Ga.,  230,  1876. 

66.  —  A  tender  of  stock  held  necessary  to 
enable  the  plaintiff  to  sue  upon  a  subscrip- 
tion. Laiereiice  v.  Smith,  50  la.,  703 ;  Cooper 
V.  McKee,  49  la.,  286,  1878;  Courtright  v. 
Deeds,  37  la.,  503,  1878;  St.  Paul,  Stillwater 
and  Taylor's  Falls  R.  R.  Co.  v.  Rdbbins,  23 
Minn.,  439,  1877.  ' 

67.  Unlawful  act  of  agent.  If  one  sub- 
scribes to  the  stock  of  a  corporation  for  and 
in  the  name  of  another  without  authority, 
he  thereby  binds  himself,  and  becomes  the 
equitable  owner  of  the  stock.  A  transfer 
thereof  from  the  person  in  whose  name  the 
subscription  is  made  is  not  necessary  —  it  is 
sufficient  if  the  stock  be  carried  to  the  ac- 
count of  the  subscriber  on  th^  stock  ledger 
of  the  company.  State  ex  rel,  v.  Smith,  48 
Vt.,  266;  16  Amer.  R'y  Rep.,  394.     1876. 

68.  Validity.  Subscriptions  are  only  bind- 
ing upon  the  subscribers  when  they  are  so 
made  as  to  bind  the  corporation ;  and  as  the 
statute  creates  no  obligation  on  the  corpo- 
ration, except  upon  subscriptions  regularly 
made,  no  others  can  be  enforced  unless  they 
were  made  upon  some  actual  consideration 
or  agreement  binding  the  company.  Parker 
V.  Northern  Central  Michigan  R,  R.  Co,,  33 
Mich.,  23.     1875. 

69.  —  A  subscriber  may  show  in  defense 
the  failure  of  the  corporation  to  obtain  the 
requisite  amount  of  stock ;  because  his  sub- 
scription is  upon  the  implied  condition  that 
the  aggregate  amount  required  by  the  stat- 
ute shall  be  subscribed.  Monroe  v.  Fort 
Wayne,  Jackson  and  Saginaw  R.  R.  Co., 
28  Mich.,  272,  1878;  12  Amer.  R'y  Rep., 
273. 

70.  What  constitutes  a  subsct-iption. 
An  agreement  to  subscribe  for  stock  in  a 
corporation  is  not  a  subscription.  Mt.  Ster- 
ling Coalroad  Co.  v.  Little,  14  Bush  (Ky.), 
429.     1879. 

II.  Conditional  stTBSCRiPTioxs. 

71.  Amount  snbscribed.  A  subscription 
with  a  supplemental  agreement  to  be  pay- 


able in  work  and  materials,  made  in  good 
faith,  is  valid,  and  such  subscription  is  prop- 
erly counted  in  making  up  the  amount 
necessary  to  enable  the  corporation  to  col- 
lect its  subscriptions,  where  the  other  sub- 
scriptions are  conditioned  upon  a  certain 
sum  being  subscribed.  Rithfield  and  New 
YorkR.  R.  Co.  v.  Brush,  43  Conn.,  86,  1875; 
11  Amer.  R'y  Rep.,  18. 

72.  —  An  agreement  to  subscribe  for 
shares  of  a  corporation  upon  a  stipulated 
condition  is  not  binding  unless  the  condition 
be  complied  with.  So  held  as  to  a  condition 
specifying  the  amount  of  other  subscriptions 
required.  Santa  Cruz  R.  R.  Co.  v.  Schwartz, 
53  Cal.,  106.     1878.  , 

73.  —  A  conditional  subscription  held 
valid  and  to  constitute  a  pai-t  of  the  amount 
of  the  subsci-iption  required  as  a  condition 
precedent  to  bind  other  subscribers.  Bucks- 
port  and  Bangor  R.  R.  Co.  v.  Buck,  68  Me., 
81,  1878;  19  Amer.  R'y  Rep.,  10. 

74.  —  The  defendant  subscribed  an  agree- 
ment to  take  the  amount  of  shares  set 
against  his  name  in  the  stock  of  the  plaintiif , 
agreeably  to  foregoing  conditions,  one  of 
which  was  that  no  assessment,  except  for  a 
preliminary  survey  and  location,  should  be 
made  nor  any  work  upon  the  line  com- 
menced until  the  full  amount  was  secured 
for  its  completion  to  (or  as  far  as  to)  New- 
port, The  subscriptions  were  less  in  amount 
than  the  actual  cost;  and,  if  a  deduction  of 
invalid  conditional  subscriptions,  were  much 
less  than  the  cost  estimated  by  the  engineer. 
Held,  that  the  defendant's  subscription  was 
invalid.  Belfast  and  Moosehead  Lake  R.  R. 
Co.  V.  CottreU,  66  Me.,  185,  1876;  19  Amer. 
R'y  Rep,,  35. 

75.  Assignment.  C  executed  a  promis- 
sory note  to  a  railway  company  to  aid  in 
the  construction  of  a  road  between  two 
points  named  in  the  note.  At  the  time  of  its 
execution  it  was  understood  that  the  note, 
with  others  of  like  purport,  if  they  reached  a 
certain  amount,  were  to  be  turned  over  to 
another  company  which  was  to  construct 
the  road;  they  did  not  reach  the  amount, 
and  the  road  was  constructed  by  plaintiff, 
who  was  the  assignee  of  the  payee  of  the 
note.  Held,  that  upon  compliance  with  the 
other  conditions  of  the  note  it  was  collectible 
by  plaintiff.    MerriU  «.  Gamble,  46  la.,  615, 
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1877;    16  Amer.    R'y  Rep.,   65;   Merrill   v. 
Beaver,  ib.,  646,  1877. 

76.  Company  not  organized.  A  subscrip- 
tion to  the  stock  of  a  corporation  prior  to 
the  procurement  of  its  charter  is  absolute 
and  a  condition  attached  is  void.  Caley  v. 
Philadelphia  and  Chester  County  JR.  B.  Co., 
80  Pa.  St.,  363.     1878. 

77.  Completion  of  railway.  A  ruling  that 
the  word  "  completed"  in  a  subscription  has 
a  different  meaning  from  what  it  has  in  a 
contract  for  the  construction  of  the  road  is 
held  not  error ;  the  purpose  of  such  a  condi- 
tion, when  embodied  in  a  subscription,  is 
accomplished  when  the  road  is  put  in  a  con- 
dition for  regular  business.  Tower  v.  Detroit, 
Lansing  and  Lake  Michigan  R.  JR.  Co.,  34 

.Mich.,  338.     1876. 

78.  —  Whether  a  railway  company  has 
finished  its  road  and  put  it  into  full  operation 
is  a  question  for  the  jury.  Toledo  and  Ann 
Arhor  R.  R.  Co.  v.  Johnson,  49  Mich.,  148. 
1883. 

70.  —  A  subscription  was  conditioned  to 
pay  a  certain  proportion  when  the  railway 
was  graded  and  a  certain  further  sum  when 
it  was  ironed.  The  road  was  graded  but  not 
ironed,  and  the  time  for  its  completion  had 
elapsed.  Held,  that,  as  the  company  did  not 
bind  itself  to  build  the  road,  the  con  tract  was 
not  valid  for  want  of  mutuality ;  that  noth- 
ing short  of  full  performance  would  render 
it  binding  upon  the  defendant.  The  sub- 
scribers could  not  be  held  liable  on  the  gra<J- 
ing  alone.  Cray  v.  Hinton,  t  Federal  Re- 
porter, 81.     1881. 

80.  —  A  subscription  provided  that  if  the 
Cincmnati  Southern  Railway  should  be  per- 
manently located  and  constructed  through 
Lexington  "  we  will  pay  the  sums  set  oppo- 
site our  names  in  equal  instalments  at  six, 
twelve  and  eighteen  months  from  the  first  of 
July,  1873,  unto  Thomas  Mitchell,  as  trustee, 
.  .  .  to  be  used  and  applied  by  him  only 
toward  paying  the  damages,  cost,  etc.,  in 
acquiring  the  right  of  way,"  etc.  The  com- 
pletion of  the  road  held  not  to  be  a  condi- 
tion precedent  to  the  payment  of  the  money 
subscribed.  Berryman  v.  Cincinnati  South- 
ern R'y  Co.,  14  Bush  (Ky. ),  755.     1879. 

81.  —  The  leasing  of  a  part  of  the  road 
between  two  points  is  not  a  compliance  with 
the  contract  to  construct  a  road  between 


said  points.    Laivrencev.  Smith,  57  la.,  701, 
1883;  9  Amer.  &  Eng.  R.  R.  Cases,  604. 

82.  ~-  The  terms  of  the  subscription  being 
complied  with  it  is  no  defense  that  the  rail- 
Way  has  not  been  built  as  described  in  its 
charter.  Stoieell  v.  Stowell,  9  Amer.  &  Eng. 
R.  R.  Cases  (Mich.),  598.  1882.  See,  also, 
Chartiers  R'y  Co.  v.  Hodgens,  83  Pa.  St., 
501,  1877;  18  Amer.  R'y  Rep.,  536. 

83.  Compliance.  Substantial'  compliance 
with  the  conditions  of  a  subscription  as  to  the 
time  of  completion  of  a  railway  is  sufficient. 
C.  D.  and  M.  R.  R.  Co.  v.  Schewe,  45  la.,  79. 
1876. 

84.  —  A  subscription  bound  the  maker  to 
pay  $800  upon  the  completion  of  the  G.  and 
M.  Railroad  within  a  certain  time.  The  ar- 
ticles of  incorpoi-ation  described  the  initial 
point  of  the  road  as  G.  Held,  that  the  build- 
ing of  the  road  to  a  point  three  and  a  half 
miles  from  G.,  and  there  connecting  with 
another  i-ailway  over  which  its  trains  were 
run  to  G.,  was  not  a  compliance  with  the 
condition.  Cooper  v.  McKee,  53  la.,  339. 
1880.  But  see  Detroit,  Lansing  and  Lake 
Michigan  R.  R.  Co.  v.  Starnes,  38  Mich.,  698. 
1878. 

85.  —  Where  a  written  promise  was  made 


to  pay  a  railway  company  $100  if  its  road 
was  built  and  equipped  and  trains  running 
to  a  given  point  by  a  day  named,  but  if  not 
completed  on  such  line  within  such  time 
the  obligation  to  be  void,  and  tlie  proof 
showed  that  the  company  ran  an  engine, 
tender,  one  passenger  coach,  and  one  or  two 
flat  cars  over  the  line  two  days  before  the 
time  limited,  but  places  on  the  road  were 
only  half  tied,  and  regular  trains  were  not 
run  over  the  same  until  several  months  after 
the  time,  it  was  held  that  no  recoveiy  could 
be  had  on  the  obligation.  Paris  and  Dan- 
ville R.  R.  Co.  V.  Henderson,  89  111.,  86. 
1878. 

86.  —  A  right  of  action  on  a  contract  of 
subscription  promising  to  pay  a  certain  sum 
"as  soon  as  the  cars  shall  run  to  B.  upon  a 
completed  railroad  from  W.,"  will  not  be 
defeated  by  the  fact  that  the  company  build- 
ing the  road  does  not  own  the  rolling  stock 
by  which  it  is  operated.  Courtright  v. 
Deeds,  3-(Ia.,50S.     1873. 

87.  —  The  terms  of  subscription  to  aid  in 
the  construction  of  a  railway  contained  the 
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stipulation  that  the  money  should  be  paid 
"in  instalments  of  five  per  cent,  so  long  as 
the  work  should  be  in  actual  progress,"  and 
that  if  the  railway  company  named  should 
fail  to  constmct  the  road,  then  the  amount 
subscribed  should  be  paid  on  the  same  terms 
and  conditions  to  any  other  company  which 
would  grade  and  tie  a  road  between  the 
points  designated.  Held,  that  the  grading 
and  tieing  were  not  conditions  precedent  to 
the  payment  of  the  subscription.  Iowa 
Northern  Central  R'y  Co.  v.  Bliobenes,  41  la., 
267.     1875. 

88.  —  Voluntary  subscriptions  in  aid  of  a 
proposed  railway,  when  accepted,  and  the 
road  constructed  in  accordance  with  the 
conditions  of  the  promise,  become  valid  and 
binding  contracts.  Michigan  Midland  and 
Canada  JR.  R.  Co.  v.  Bacon,  33  Mich.,  466. 
1876. 

89.  —  By  the  terms  of  a  contract  between 
W.  and  a  railway  company,  he  became 
bound  to  pay  the  latter  $1,500  if  within  a 
specified  time  it  should  have  completed  its 
road  to  West  Union  and  have  done  half  the 
grading  between  that  place  and  the  point  of 
intersection  with  the  M.  and  St.  P.  Eailway. 
Held,  that  the  company  had  not  complied 
with  the  contract  by  completing  the  road 
between  West  Union  and  the  point  of  inter- 
section named,  while  it  failed  to  construct 
its  road  to  West  Union  from  the  other  direc- 
tion, and  that  the  road  must  have  been  com- 
pleted to  West  Union  on  the  one  side  and 
half  the  grading  done  on  the  other.  B.,  C. 
R.  and  M.  R.  R.  Co.  v.  Whitney,  48  la.,  113 
1876. 

90.  Construction.  Conditional  subscrip- 
tions construed.  Hanover  Junction,  etc.,  R. 
R.  Co.  V.  Haldeman,  83  Pa.  St.,  86,  1876; 
15  Amer.  R'y  Rep.,  442;  Emmitt  v.  Spring- 
field, etc.,  R.  R.  Co.,  31  Ohio  St.,  23,  1876;  16 
Amer.  R'y  Rep.,  266;  Mansfield,  Coldwater 
and  Lake  Michigan  R.  R.  Co.  v.  Brown,  26 
Ohio  St.,  223,  1875;  13  Amer.  R'y  Rep.,  341; 
North  and  South  R.  R.  Co.  v.  Winfree,  51 
Ga.,  318,  1874;  Lamoille  Valley  R.  R.  Co.  v. 
iMars;!,  49  Vt,  37,  1876. 

91.  Depot.  A  contract  of  subscription 
bound  defendant  to  pay  a  certain  sum  to  a 
railroad  company  upon  the  construction  of 
its  road  to  a  depot,  to  be  located  within 
three-fourths  of   a  mile    of   the  corporate 


limits  of  the  town  of  C,  for  which  defend- 
ant was  to  receive  certificates  of  stock.  By 
a  subsequent  contract  he  surrendered  his 
certificates  of  stock  on  condition  that  the 
company  should  construct  its  road  by  D.  to 
said  town  of  C.  Held,  that,  under  proper 
construction  of  these  contracts,  defendant 
was  liable  on  completion  of  the  road  to  a 
depot  located  vrithin  the  distance  of  the  cor- 
porate limits  stipulated  in  the  original  con- 
tract. In  determining  the  distance  men- 
tioned, the  measurement  should  be  by  a 
straight  line  from  the  corporate  limits  to  the 
depot ;  and  if  the  depot  is  in  the  prescribed 
limit,  it  is  sufficient,  though  aU  the  side- 
tracks and  switches  are  not.  Courtwright  v. 
Striekler,  37  la.,  882.     1873. 

92.  —  Under  a  contract  of  subscription  to 
a  railroad  company  of  the  character  above 
mentioned,  the  jury  were  properly  instructed 
that  the  point  from  which  measurement  is 
to  be  made,  in  order  to  determine  whether 
the  depot  is  built  within  the  distance  pre- 
scribed, must  be  the  corporate  limits  of  the 
town,  without  regard  to  buildings  or  im- 
provements,    lb. 

93.  —  A  railway  company  being  about  to 
construct  its  line  through  a  town,  the 
citizens,  among  whom  was  one  A.,  agreed  to 
subscribe  to  the  company  $150,000,  of  which 
A.  agreed  to  pay  $500,  and  also  to  furnish 
suitable  depot  grounds.  The  company  un- 
dertook to  complete  its  road  in  one  year. 
Subsequently  the  citizens  provided  depot 
grounds  which  proved  unsuitable,  and  it  was 
thereupon  agreed  that  they  should  buy  other 
grounds,  and  that  the  amount  paid  therefor 
by  each  citizen  should  be  credited  on  his  sub- 
scription. A.  paid  his  whole  $500  to  buy 
depot  grounds,  the  title  to  which  afterwards 
became  vested  in  the  company.'  Subse- 
quently, the  company  having  failed  to  com- 
plete its  road  within  the  time  stipulated,  A. 
brought  suit  against  it  to  recover  his  $500. 
Held,  that  there  was  no  new  contract  sub- 
stituted for  the  old  one,  and  that  the  com- 
pany was  not  released  from  its  obligation  to 
complete  the  road  in  the  time  specified. 
Held,  therefore,  that  plaintiff  was  entitled  to 
recover.  Texas  and  Pacific  R.  R.  Co.  v. 
Fitch,  12  Amer.  &  Eng.  R.  R.  Cases  (Tex.  I, 
312.     1883. 

94.  —  A  subscription  list,  signed  to  aid  in 
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■the  construction  of  a  railroad,  provided  that 
a  certain  payment  should  be  made  when  the 
Toad  intersected  with  another  "  at  Wheat- 
land" and  "has  been  permanently  located 
to  and  within  the  limits  of  the  town  of 
Wheatland,  with  a  station  at  the  same." 
Eeld,  that  a  construction  of  the  road  through 
the  town  and  of  the  depot  just  outside  of  its 
limits  was  not  a  compliance  with  the  terms 
of  the  contract.  Davenport  and  St.  Paul 
Jt.  R.  Co.  V.  O'Connor,  40  la.,  477.    1875. 

95.  —  A  railway  company  obligated  itself 
to  locate  its  depot  at  the  nearest  practicable 
point,  within  one  mile  of  the  court-house. 
The  word  practicable  was  held  not  to  be  used 
in  the  contract  as  synonymous  with  possible. 
Tbe  road  was  only  bound  to  locate  its  depot 
at  the  nearest  point,  within  one  mile  of  the 
•court-house,  at  which  it  could  be  done  at 
a  reasonable  and  ordinary  cost,  with  refer- 
ence to  all  the  circumstances  under  which 
it  was  done  and  in  view  of  the  objects  and 
purposes  inducing  the  conti-act.  Wooters  v. 
International  and  Great  Northern  R.  R.  Co., 
B4  Tex.,  294,  1881 ;  4  Amer.  &  Eng.  R.  E. 
Cases,  100. 

96.  Escrow.  An  agreement  between  the 
plaintiff  and  the  citizens  of  V.  stipulated 
that  certain  subscription  notes  should  re- 
main in  the  hands  of  W.  until  a  certain 
designated  right  of  way  had  been  secured, 
when  the  notes  should  be  "  turned  over"  to 
plaintiff,  who  thereupon  should  enter  into 
an  absolute  contract  for  the  construction  of 
an  extension  of  its  line  upon  certain  speci- 
fied conditions,  and  that  it  would  not  locate 
a  depot  on  such  extension  within  seven 
miles  of  V.  Held,  1.  That  W.  was  author- 
ized, without  further  direction  from  the 
parties,  to  deliver  the  notes  to  plaintiff. 
3.  That  a  failure  to  incorporate  in  the  last 
contract  the  condition  respecting  the  loca- 
tion of  the  depot  would  not  constitute  a 
■defense  to  an  action  upon  one  of  the  sub- 
fioription  notes,  when,  in  fact,  the  condition 
had  been  complied  with  by  plaintiff.  B.,  O. 
M.  and  M.  R.  R.  Co.  v.  Palmer,  43  la.,  323. 
1875. 

97.  Illegal  conditions.  Person^  subscrib- 
ing to  the  stock  of  a  corporation  must  take 
notice  of  the  law  creating  it  and  defining  its 
powers,  and  if  the  directors,  in  order  to 
secure   stock   subscriptions,  proposp  to  do 
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that  which  they  are  prohibited  from  doing 
by  the  statute,  no  subscriber  can  be  heard 
to  say,  as  against  the  corporation,  that  he 
has  been  misled  and  deceived  thereby. 
Peters  v.  Lincoln  and  Northwestern  R.  R. 
Co.,  14  Federal  Reporter,  319,  1883;  4  Mc- 
Crary,  269. 

98.  Parol  conditions.  In  an  action  for 
the  amount  of  a  subscription  the  defendant 
alleged  that  it  was  expressly  stipulated  by 
the  agent  of  the  company,  in  the  presentSS' 
of  S.,  that  the  defendant's  subscriptioti  was 
not  to  be  paid  until  a  certain  amount  had 
been'  subscribed.  The  agent,  on  cross-exam- 
ination, denied  having  made  such  represen- 
tations. Defendant  then  called  a  witness  to 
prove  that  the  agent  had  made  such  repre- 
sentations, although  they  were  made  at  a 
time  previous  to  the  subscriptfon.  The 
court  excluded  the  offer.  Held,  that  the 
testimony  should  have  been  admitted  as 
tending  to  corroborate  the  defendant,  and 
as  part  of  the  res  gestae.  Rinesmith  v.  Peo- 
ples' Freight  R'y  Co.,  90  Pa.  St.,  363,  1879; 
1  Amer.  &  Eng.  R.  R.  Cases,  374. 

99.  —  Where  a  note  was  given  for  a  sub- 
scription "to  become  due  and  payable  when 
the  track  of  said  railroad  shall  be  built" 
through  a  named  county,  and  the  "cars 
shall  have  run  thereon,"  a  plea  which  set  up 
a  further  condition  that  the  road  should  be 
completed  through  the  county  within  two 
years  was  held  bad,  as  attempting  to  change 
by  parol  the  written  agreement.  Cairo  and 
Vincennes  R.  R.  Co.  v.  Parker,  84  111.,  613. 
1877. 

100.  —  Where,  previous  to  signing  a  sub- 
scription, the  defendant  objected  to  signing, 
for  the  reason  that  certain  conditions  on 
which  the  subscription  was. 'to  be  made  did 
not  appear  therein,  .and  was  assured  by  the 
president  of  the  cpmpany  that  these  condi- 
tions should  be  considered  a  part  of  the  con- 
tract, parol  evidence  of  these  conditions  is 
admissible  in  a  suit  on  the  subscription,  and 
the  non-performance  oif  them  is  a  defense. 
McCarty  v.  Selinsgrove  and  North  Branch 
R.  R.  Co.,  87  Pa.  St.,  333.     1878. 

101.  —  In  a  subscription  the  covenant  was 
to  pay  money  on  call.  In  a  suit  therefor  the 
defendant  offered  to  prove  a  parol  agreement 
that  he  might  pay  in  labor  and  materials, 
without  offering  to  show  that  he  attempted 
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to  ascertain  when  and  where  he  could  do  so, 
or  making  a  tender  thereof.  Held,  that  the 
offer  was  not  admissible.  McClure  v.  People's 
Freight  Ry  Co. ,  90  Pa.  St. ,  269, 1879 ;  1  Amer. 
&  Eng.  R.  R.  Cases,  371. 

102.  Eesolution  of  directors.  A  sub- 
scription was  "on  condition  that  in  the 
judgment  of  the  directors  ...  a  suffi- 
cient amount  is  subscribed  ...  to  grade 
and  bridge  the  road,  including  right  of  way ; 

.  .  .  otherwise  these  subscriptions  shall 
be  void."  The  directors  passed  a  resolution 
that  in  their  "  judgment  .  .  .  sufficient 
stock  had  been  subscribed,"  etc.  Held,  if 
the  board  acted  in  good  faith  in  passing  the 
resolution,  the  condition  was  complied  with. 
Cass  V.  Pittsburgh,  Virginia  and  Charleston 
Ry  Co.,  80  Pa.  St.,  31.     1875. 

103.  Konte.  A  subscription  to  the  capi- 
tal stock  of  a  railway  company  on  the  condi- 
tion that  the  railroad  shall  pass  through  a 
certain  place  becomes  absolute  on  the  loca- 
tion of  the  road  through  the  place  named. 
Mansfield,  Coldwater  and  Lake  Michigan  R. 
R.  Co.  V.  Stout,  86  Ohio  St.,  241,  1875;  13 
Amer.  R'y  Rep.,  361. 

104.  —  A  subscription  paper  set  out  the 
termini  of  a  railway  and  the  route  over 
which  it  would  be  constructed.  Held,  that 
this  was  a  contract  that  the  termini  and  the 
route  should  be  as  stated;  and,  if  the  com- 
pany materially  changed  them,  a  subscriber 
would  be  released.  A  railway  company 
took  subscriptions  for  its  road  with  specified 
route  and  termini;  it  passed  a  resolution 
changing  them  in  material  points.  Held, 
that  this  was  evidence  of  abandonment  of 
the  route,  etc.,  in  the  subscription.  Caley  v. 
Philadelphia  and  Chester  County  R.  R.  Co., 
80  Pa.  St.,  363.     1876. 

105.  —  In  an  action  by  the  raijroad  com- 
pany against  defendant  for  the  balance 
unpaid  upon  his  subscription  for  stock, 
held,  that  the  fact  of  a  failure  to  comply 
literally  with  the  provisions  of  the  statute 
relating  to  the  description  of  the  location  of 
the  proposed  railroad  would  not  defeat  a 
recovery.  Cayuga  Lake  R.  R.  Co.  v.  Kyle, 
5  Thompson  &  Cook  (N.  Y.  Supreme  Ct.), 
669.     1875. 

106.  —  Conditions  as  to  the  location  of 
the  line  of  a  railway  held  invalid,  and  the 
subscriptions  enforced  without  the  condi- 


tions. Pittsburgh  and  Steubenville  R.  R.  Co. 
V.  Woodrow,  1  Pittsburgh,  450.     1858. 

107.  —  In  an  action  upon  a  contract 
which  stipulated  that  the  obligor  would  pay 
a  certain  sum  to  a  railway  company,  on  con- 
dition that  the  companyi  would  build,  equip 
and  run  a  train  of  cars  over  a  railroad  be- 
tween given  points,  by  a  certain  time,  run- 
ning on  the  east  line  of  the  obligor's  land, 
the  complaint  alleged  the  building  of  the 
road  between  the  points  within  the  time 
named,  and  the  running  of  the  train,  and 
that  the  track  was  constructed  "  upon,  or  as 
near  as  practicable  upon,  the  east  line  of  the 
lands  owned  by  said  defendant,  and  at  all 
points  within  fifty  feet  of  said  east  line," 
alleging  no  reason  for  not  building  the  track 
on  the  east  line,  and  no  waiver  of  that  con- 
dition. Held,  that  the  complaint  was  bad 
in  not  showing  performance  of  the  condition 
precedent.  Crane  v.  Indiana  North  and 
South  ISy  Co.,  59  Ind.,  165.     1877. 

108.  —  A  railway  company  having  filed  a 
location  in  which  the  line  was  divided  into 
three  divisions,  and  in  which  a  portion,  ex- 
tending to  a  point  in  the  town  of  P.,  was 
designated  as  the  first  division,  was  subse- 
quently empowered  by  statute  to  build  its 
road  in  sections,  and  the  road  was  so  built ; 
afterwards  a  new  location  was  filed,  in 
which  the  line  was  not  divided  into  sections 
and  no  point  in  the  town  of  P.  was  indicated 
as  the  end  of  the  first  section.  In  an  action 
by  the  company  to  recover  assessments  , 
against  one  who,  before  the  relocation,  had 
subscribed  for  stock  in  the  first  section, 
held,  that  the  failure  to  fix  the  end  of  the 
first  section  in  the  relocation  did  not  release 
the  stockholder.  Boston,  Barre  and  Card- , 
ner  R.  R.  Co.  v.  Wellington,  113  Mass.,  79; 
1873. 

109.  —  A  contract  of  subscription  to 
stock  provided  for  the  building  of  the  H.  J. 
and  S.  R.  R.,  according  to  the  survey  made 
by  the  P.  and  R.  R.  R.  Co.  The  original 
route  ran  within  five  hundred  feet  of  M.'s 
mill.  M.  contended  that  this  change  was 
material;  that  it  was  the  location  of  the 
original  survey  which  induced  his  subscrip- 
tion, and  that  his  interests  were  seriously 
compromised  by  the  alteration,  and  in  the 
court  rejected.  Held,  that  the  court  erred, 
and  that  he  should  have  been  permitted  to 


SUBSCRIPTIONS  BY  INDIVIDUALS. 


1139 


Conditional  Subscriptions. 


show  that  the  alteration  in  the  route  was,  as 
to  himand  his  interest,  a  material  variation. 
Moore  v,  Hanover  Junction  and  Susque- 
hanna B.  B.  Co.,  94  Pa.  St.,  334,  1880;  4 
Amer.  &  Eng.  R.  R.  Cases,  256. 

110.'  —  An  agreement  to  pay  a  railway 
company  a  certain  sum  of  money,  in  con- 
sideration that  the  company  will  adopt  a 
line  along  and  near  a  public  highway, 
instead  of  one  already  surveyed,  is  not 
contrary  to  public  policy  and  will  be  en- 
forced. Cedar  Bapids  and  St.  Paul  B'y  Co. 
V.  Stafford,  41  la.,  393.    1875. 

111.  —  Public  policy  does  not  prohibit 
voluntary  contributions  to  railway  com- 
panies for  purposes  of  construction,  etc.,  or 
render  void  a  contract  based  upon  the  con- 
sideration that  the  road  shall  be  located  in 
or  through  a  certain  locality,  unless  the  pub- 
lic interest  is  to  be  sacrificed  by  it.  Berryman 
V.  Cincinnati  Southern  Ry  Co.,  14  Bush 
(Ky.),  755.     1879. 

112.  —  But  where  ofHcers  of  such  corpora- 
tions undertake  to.receive  donations  for  their 
own  private  use,  or  make  contracts  by  which 
they  are  to  be  paid  for  using  an  influence  to 
locate  a  line  of  railway  in  a  particular  local- 
ity, such  contracts  will  be  hield  void  as 
against  public  policy.    Ih. 

113.  Stock.  A  promise  to  pay  a  certain 
sum  to  a  railroad  company  when  a  certain 
amount  of  the  work  of  construction  is  dpne,- 
with  an  agreement  on  the  part  of  the  com- 
pany to  deliver  to  the  party,  upon  the  pay- 
ment of  the  money,  a  certificate  for  a  like 
amount  of  its  capital  stock,  on  demand,  is  a 
subscription  to  the  stock  of  the  road  to  assist 
in  its  construction,  and  not  a  purchase  of 
stock.  Ottawa,  Oswego  and  Fox  Biver  Val- 
ley B.  B.  Co.  V.  Black,  79  111.,  263.     1875. 

114.  —  The  lease  of  the  railway  will  not 
discharge  such  a  subscriber.     lb. 

115.  Terminus.  Where  a  railway  com- 
pany changes  a  terminus  of  its  road  from 
one  county  into  an  adjoining  county,  under 
the  act  of  1872  (69  Ohio  L.,  163),  the  mere 
fact  that  the  route  to  the  new  terminus, 
selected  by  the  company,  passes  through  a 
portion  of  a  third  county,  will- not  invalidate 
existing  subscriptions  to  the  capital  stock. 
Jewett  V.  Valley  B'y  Co.,  34  Ohio  St.,  601, 
1878;  21  Amer.  R'yRep.,  31. 

116.  —  A  change  in  the  terminus  of  a 


railway,  though  made  to  injure  a  subscriber 
to  its  capital  stock,  will  not  release  the  sub- 
scriber. White  Hall  and  Plattsburg  B.  B. 
Co.  V.  Myers,  l6  Abbott's  Practice  (N.  S.), 
34,  1873;  Oreeneville,  etc.,  B.  B'.  Co.  v.  John- 
son, 8  Baxter  (Tenn.),  333,  1874. 

117.  Time.  Where  by  the  terms  of  a 
promissory  note  the  maker  undertobk  to  pay 
a  certain  sum  to  a  railway  company  two 
years  after  its  trains  should  be  running  to  a 
point  specified,  in  consideration  of  the  con- 
struction of  the  line  and  the  opening  of  a 
certain  street  within  sixty  days,  held,  that 
the  failure  to  construct  the  road  and  open 
the  street  within  sixty  days  did  not  relieve 
the  payer  from  the  obligation  of  payment. 
Tra&r  v.  Stuart,  46  Iowa,  15.     1877. 

118.  —  In  a  written  instrument,  by  the 
terms  of  which  the  obligor  became  bound  to 
pay  a  certain  sum  of  money  to  a  railway 
company  when  the  line  was  completed  and 
the  cars  running  between  designated  points, 
the  words,  "  The  road  to  be  finished  by  Sep- 
tember 1,  1873,"  were  held  not  to  imply  a 
condition  precedent.  The  obligor  was  not 
feleased  from  payment  by  the  fact  that  the 
road  was  not  completed  at  the  time  fixed  in 
the  instrument.  Davis  v.  Oohham,,  39  la., 
393,  1874;  30  Amer.  R'y  Rep.,  88. 

119.  —  In  an  action  upon  a  note  givento  a 
railroad  company,  to  be  paid  "when  the 
track  of  said  railroad  shall  be  laid  through 
White  county  and  cars  shall  run  thereon," 
the  defendant  pleaded  that  the  sole  consider- 
ation was  that  such  road  should  be  built 
within  three  years  from  the  date  of  the  note, 
and  averred  that  such  road  was  not  built 
within  three  years,  etc.  Held,  that  the  cir- 
cuit court  erred  in  overruling  a  demurrer  to 
defendant's  plea.  The  plea  was  bad  on  gen- 
eral demurrer.  Cairo  and  Vincennes  B.  B. 
Co.  V.  Delap,  1  Bradwell  (111.),  60.     1880. 

120.  Voluntary  payments ;  recovery 
back.  An  express  condition  upon  which  a 
note  was  made  payable,  "  that  a  depot  be  es- 
tablished within  eighty  rods  of  the  present 
townljf  Wheatland,"  was  not  fulfilled  by  the 
building  of  a  depot  within  eighty  rods  of  the 
limits  of  the  town  as  extended  after  the  note 
was  given.  The  recorded  plat  of  the  town 
at  the  date  of  the  execution  of  the  note  wiU 
govern  in  the  construction  of  the  contract. 
Where  a  note  for  railway  shares  was  given 
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upon  the  condition  that  "a  depot  be  estab- 
lished within  eighty  rods  of  the  present  town 
of  Wheatland,"  and,  before  the  depot  was 
established,  the  maker  made  certain  volun- 
tary payments,  held,  that  he  could  not  re- 
cover the  sums  paid  if  no  promise,  fraud  or 
mistake  were  shown.  Davenport  and  St. 
Paul  R.  B.  Co.  V.  Rogers,  39  la.,  298,  1874; 
9  Amer.  &y  Rep.,  92 ;  20  Amer.  E'y  Rep.,  85. 

121.  Waiver.  The  defendant  subscribed 
for  shares  of  the  stock  of  a  railway  company 
payable  on  certain  conditions,  one  of  which 
was  that  the  road  should  be  built  to  F.  prior 
to  a  certain  date.  Subsequently  he  gave 
notes  for  the  amount,  payable  on  the  hap- 
pening of  the  conditions,  except  the  one 
above  specified.  Held,  that  the  omitted  con- 
dition was  thereby  waived.  Slipher  v.  Ear- 
hart,  83  Ind.,  173.     1882. 

122.  —  The  officiating  as  a  judge  of  an 
election  of  an  incorporated  company  is  a 
waiver  of  any  alleged  condition  attached  to 
the  subscription  for  its  stock,  and  renders 
such  subscription  absolute.  Pittsburgh  and 
Steubenville  R.  B.  Co.  v.  Proudfit,  2  Pitts- 
burgh, 85.     I860. 

III.    CoNSOLIDATIOlfr. 

123.  Effect  upon  snbscriptions.  Three 
existing  corporations  were  consolidated.  A 
subscription  was  made  after  the  agreement 
for  consolidation,  but  before  it  was  filed  in 
the  office  of  the  secretary  of  the  common- 
wealth. Held,  that  the  filing  of  the  contract 
in  the  office  of  the  secretary  was  not  neces- 
sary to  validate  the  subscription.  McClure 
V.  People's  Freight  By  Co.,  90  Pa.  St.,  369, 
1879;  1  Amer.  &  Eng.  E.  R.  Cases,  371. 

124.  —  A  company  formed  by  the  consoli- 
dation of  two  or  more  corporations  cannot, 
under  the  statute  (Comp.  L.,  §  3347),  make 
vaUd  assessments  upon  subscriptions  to  the 
capital  of  one  of  the  original  corporations, 
before  the  consolidation  papers  are  filed  in 
the  office  of  the  secretary  of  state ;  the  stat- 
ute is  the  only  source  of  the  corporate  ex- 
istence of  the  consolidated  company,  and  its 
conditions  are  imperative.  Pertinsular  B'y 
Co.  V.  Tharp,  38  Mich.,  506,     1874. 

125.  —  Under  the  railway  consolidation 
act  of  April  10,  1856  (53  Ohio  L.,  143),  cor- 
porations, parties  to  an  agreement  to  con- 


solidate, continue  in  the  full  enjoyment  of 
their  powers  and  franchises  respectively, 
and  may  accept  subscriptions  to  their  capital 
stock  at  any  time  before  consolidation  is 
consummated  by  filing  the  agreement  of 
consolidation  with  the  secretary  of  state. 
Mansfield,  Coldwater  and  Lake  Michigan  B. 
R.  Co.  V.  Brown,  26  Ohio  St.,  223,  1875;  13 
Amer.  E'y  Rep.,  341. 

126.  —  Where  such  companies  consolidate 
under  the  act  of  1856,  the  new  coi-poration 
thereby  created  may  perform  the  conditions 
named  in  subscriptions  to  the  capital  stock 
of  the  original  companies,  and  it  may  also, 
by  performance  of  the  conditions,  accept  a 
continuing  conditional  offer  to  subscribe 
such  stock.  Mansfield,  Coldwater  and  Lake 
Michigan  B.  B.  Co.  v.  Stout,  26  Ohio  St., 
241,  1875;  13  Amer.  R'y  Rep.,  341. 

127.  —  In  a  suit  by  a  consolidated  com- 
pany to  recover  assessments  upon  a  sub- 
scription to  the  stock  of  one  of  the  original 
corporations,  on  the  ground  of  a  right  by 
succession  under  the  statute,  it  is  essential 
to  a  recovery  that  a  consolidation  conform- 
ing to  the  statute  be  proved.  Mansfield, 
Coldwater  and  Lake  Michigan  R.  R.  Co.  v. 
Drinker,.  30  Mich.,  124.  1874.  See,  also, 
Detroit,  Lansing  and  Lake  Michigan  B.  B. 
Co.  V.  Starnes,  38  Mich.,  698.     1878. 

128.  —  A  subscriber  to  stock,  in  an  action 
against  him  to  enforce  the  collection  of  as- 
sessments by  a  new  corporation  formed  by 
consolidation  with  another  company,  may 
question  the  validity  of  the  consolidation 
proceedings  wherein  he  took  no  part,  and  is 
not  precluded  by  the  fact  that  such  proceed- 
ings were  sufficient  to  make  the  new  com- 
pany a  corporation  de  facto;  and  no  change 
in  the  corporation,  violating  any  of  the  sub- 
stantial statutory  conditions,  can  bind  a  dis- 
senting stockholder.  Tuttle  v.  Michigan  Air 
Une  B.  B.  Co.,  35  Mich.,  247,  1877;  15 
Amer.  R'y  Rep.,  406;  Mansfield,  Coldwater 
and  Lake  Michigan  B.  B.  Co.  v.  Drinker,  30 
Mich.,  124,  1874. 

129.  —  In  case  of  the  consolidation  of  a 
Michigan  with  an  Indiana  corporation,  the 
objection  is  not  open  to  a  subscriber  to  the 
former  company,  when  sued  upon  his  sub- 
scription by  the  consolidated  company,  that 
it  is  not  alleged  or  proved  that  the  statutory 
amount  per  mile  had  been  subscribed  for  the 
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entire  road^  as  well  in  Indiana  as  in  Mich- 
igan, where  it  clearly  appears  that  the  requi- 
site amount  per  mile  of  the  road. in  Mich- 
igan had  been  subscribed ;  this  requirement 
of  the  Michigan  statute  has  exclusive  refer- 
ence to  corpoi-ations  created  there  for  the 
construction  of  roads  within  that  state,  and 
was  not  intended  to  have  any  extraterritorial 
effect.  Monroe  v.  Fort  Wayne,  Jackson  and 
Saginaw  R.  R.  Co.,  38  Mich.,  373,  1873;  13 
Amer.  R'y  Rep.,  273. 

130.  —  Under  §  1  of  the  act  of  1856,  as 
amended  May  6,  1869,  it  is  a  condition  prece-' 
dent  to  the  right  to  enter  into  a  joint 
agreement  for  consolidation  that  the  lines  of 
road  of  the  contracting  corporations  be  first 
made,  or  be  in  process  of  construction ;  and 
a  conditional  subscriber,  wlio  had  no  knowl- 
edge of  the  progress  of  consolidation  and  in 
no  way  contributed  thereto,  may,  in  an  ac- 
tion by  the  new  company  as  successor  to  the 
old,  to  recover  the  amount  of  his  subscrip- 
tion, dispute  the  corporate  existence  of  the 
plaintiJT,  on  the  ground  ^hat,  at  the  date  of 
the  agreement  to  consolidate,  the  road  of 
the  company,  to  whose  stock  he  so  sub- 
scribed, was  neither  made  nor  in  process  of 
construction.  Mansfield,  Coldwater  and 
Lake  Michigan  R.  R.  Co.  v.  Stout,  36  Ohio 
St.,  241, 187.') ;  13  Amer.  R'y  Rep.,  361. 

131.  —  Two  railway  enterprises,  having 
been  consolidated,  differed  so  widely  in  their 
starting  points,  and  the  region  of  country  to 
be  traversed,  that  an  original  subscriber  to 
the  Houston  and  Great  Noi-thern  Company 
might  well  object  that  he  had  not  agreed  to 
or  authorized  such  a  union ;  nor  did  he,  by 
failing  to  object  to  a  subsequent  enlargement 
of  the  charter,  which,  whether  it  actually 
gave  such  power  or  not,  did  not,  on  its  face, 
purport  to  give  any  power  to  consolidate, 
preclude  himself  from  objecting  to  a  con- 
solidation making  so  fundamental  a  change 
in  the  objects  of  the  corporation.  Interna- 
tional and  Crreat  Northern  R.  R.  Co.  v.  Bre- 
mond,  53  Tex.,  96,  18S0;  4  Amer.  &  Eng.  R. 
R.  Cases,  808. 

lY.   Evidence. 

132.  Corporate  existence.  In  a  suit  upon 
a  subscription  to  a  railway  company  which 
recognizes  the  corporation,  the  existence  of 


the  company  cannot  be  disputed,  and  ques- 
tions of  the  regularity  of  its  organization 
are  immaterial.  Parker  v.  Northern  Central 
Michigan  R.  R.  Co.,  33  Micb.,  23,  1875; 
Montpelier  and  Wells  River  R.  R.  Co.  v. 
Langdon,  46  Vt.,  284,  1873;  LaU  v.  Mt.  Ster- 
ling'Coal  Road  Co.,  13  Bush  (Ky.),  32,   1877. 

133.  Meetings  of  corporation.  The  8  and 
9  Vict.,  c.  17,  s.  161,  which  makes  the  entries 
of  minutes  of  meetings  signed  by  the  chair- 
man thereof  evidence,  does  not  exclude 
other  evidence  of  the  fact.  It  is  competent, 
therefore,  for  the  company  to  prove  what 
was  done  at  those  meetings  by  independent 
evidence.  Inglis  v.  Great  Northern  R'y  Co., 
1  Stuart,  Milne  &  Peddle  (House  of  Lords, 
Scotch  App.),  749.     1853. 

134.  Minute  books.  A  subscriber,  sued 
upon  a  stock  subscription,  is  nbt  entitled  to 
a  rule  to  inspect  the  minute  books  of  the  di- 
rectors' meetings,  such  inspection  being 
desired  for  the  purpose  of  framing  his  plea. 
Birmingham  R'y  Co.  v.  White,  1  Adolphus 
&  Ellis  (N.  S.),  282;  41  E.  C.  L.,  541.     1841. 

135.  —  A  statute  made  the  record  of 
proceedings  of  the  company  competent  evi- 
dence, when  recorded,  and  the  ' '  records 
signed  by  the  chairman  of  the  meeting." 
Held,  that  th'e  chairman  might  sign  the  rec- 
ords of  the  meeting  at  the  next  meeting. 
West  London  R'y  Co.  v.  Bernard,  3  Adol- 
phus &  Ellis  (N.  S.),  873;  43  E.  C.  L.,  1015. 
1843. 

136.  Notes.  In  case  of  a  subscription  to 
the  stock  of  a  corporation,  the  notes  given 
in  payment  therefor  and  the  receipt  issued 
by  the  company  for  payment  for  the  stock, 
being  connected  together  and  part  of  the 
same  ti'ansaction,  are  admissible  in  evidence 
as  part  of  the  same  contract.  Hedge  v.  Gib- 
son, 7  Amer.  &  Eng.  R.  R.  Cases  (la.),  69. 
1882. 

137.  Parol  evidence.  In  an  action  upon 
a  subscription  to  pay  a  certain  sum  upon  the 
completion  of  a  certain  railway,  where  the 
declaration  avers  the  contract  to  have  been 
made  for  a  valuable  consideration,  and  the 
antecedent  negotiations  out  of  which  the 
contract  grew  are  relied  upon  as  constitut- 
ing such  consideration,  it  is  proper  to  allow 
such  preliminary  negotiations  to  be  very 
fully  disclosed,  and  a  wide  discretion  in  that 
regard  must  be  left  with  the  trial  judge. 
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Tower  v.  Detroit,  Lansing  and  Lake  Michi- 
gan JR.  R.  Co.,  34  Mich.,  338.     1876. 

138.  —  Where  the  original  agreement  was 
entire,  and  a  part  only  reduced  to  writing, 
parol  evidence  of  the  agreement  is  admissi- 
ble. Brass  v.  Cairo  and  Vineennes  R.  R. 
Co.,  9  Brad  well  (111.),  363.     1881. 

139.  Stock  book.  Where  the  name  of  an 
individual  appears  upon  the  stock  book  of  a 
corporation  as  a  stockholder,  the  presumi)- 
tion  is  that  he  is  owner  of  the  stock  appear- 
ing in  histname,  and  such  book  is  proper 
evidence  to  go  to  the  jury  to  show  that  he 
was  a  subscriber  to  such  stock.  Pitts- 
iurgh.  Wheeling  and  Kentucky  R.  R.  Co.  v. 
Applegate,  21  W.  Va.,  173.     1883. 

140.  —  Where  the  register  of  sharehold- 
ers consists  of  several  volumes,  the  com- 
pany's seal  fixed  to  the  last  volume  of  the 
series  is  a  sufiicient  authentication  within  8 
and  9  Vict.,  c.  17,  s.  9,  to  make  the  register 
evidencB.  though  the  name  of  the  defendant 
as  shareholder  appears  only  in  the  volume  to 
which  the  seal  is  not  attached.  Inglis  v. 
Great  Northern  R'y  Co.,  1  Stuart,  Milne  & 
Peddle  (House  of  Lords,  Scotch  App.),  749, 
1852;  15  Scotch  Session  Cases  (3d  series), 
House  of  Lords  Cases,  18,  1852. 

141.  Subscription  books.  The  subscrip- 
tion books  opened  and  kept  by  the  commis- 
sioners are  in  the  nature  of  official  registers, 
and  are  competent  evidence  to  prove  how 
much  per  mile  had  been  subscribed  to  the 
capital  stock.  Monroe  v.  Fort  Wayne,  Jack- 
son and  Saginaw  B.  R.  Co.,  28  Mich.,  272, 
1873;  13  Araer.  B'y  Eep.,  373. 

Y.  Assessments. 

142.  Forfeiture.  A  stock  company,  not 
having  express  power  granted  to  declare  a 
forfeiture  of  stock  for  non-payment,  may 
sue  for  the  amount  of  subscription  to  stock, 
and  on  failure  to  collect  the  full  amount 
subscribed  may  collect  the  residue  by  sale  of 
stock  subscribed  for.  Chase  v.  East  Tenn., 
Va.  and  Oa.  R.  R.  Co.,  5  Lea  (Tenn.),  415, 
1880;  4  Amer.  &  Eng.  R.  R.  Cases,  849. 

148.  —  A  corporation  may  maintain  a  suit 
upon  an  express  agreement  to  pay  assess- 
ments on  stock,  although  by  a  subsequent 
provision  of  the  subscription  paper  it  is  au- 


thorized to  sell  the  stock  in  case  of  non-pay- 
ment. Boston,  Barre  and  Gardner  R.  R.  Co. 
v.  Wellington,  113  Mass.,  79.    1873. 

144.  —  A  railway  act  authorized  the  dec- 
laration of  forfeiture  for  non-payment  of 
calls,  provided  that  no  advantage  should  be 
taken  of  any  forfeiture  of  shares  until  notice 
in  writing  given  nor  until  the  declaration  of 
forfeiture  should  be  confirmed  at  a  general 
or  special  meeting  of  the  company.  A  dec- 
laration of  forfeiture  without  such  confirma- 
tion is  no  defense  to  an  action  for  calls. 
London  and  Brighton  R'y  Co.  v.  Fairclough, 
3  Manning  &  Granger,  674;  40  E.  C.  L.,  800, 
1841 ;  Birmingham  R'y  Co.  v.  Locke,  1  Adol- 
phus  &  Ellis  (N.  S.),  356;  41  E.  C.  L.,  537, 
1841. 

145.  Limitations.  Where,  in  1860,  sub- 
scriptions were  made,  subject  to  future 
calls  by  the  directors,  and  the  directors 
made  calls  after  June  1,  1865,  held,  that  the 
right  of  action  for  the  amounts  due  under 
such  calls  did  not  accrue  until  after  June  1, 
186.'),  and  therefore  suits  brought  therefor 
must  be  controlled  by  the  statutes  of  limita- 
tion as  embraced  in  the  Code,  and  not  by 
the  act  of  March,  1869.  Macon  and  Augusta 
R.  R.  Co.  V.  Vason,  53  Ga.,  336.     1874. 

146.  Sale  of  shares  for  assessments.  A 
subscriber  for  shares  in  the  stock  of  a  rail- 
way company  refused  to  pay  the  assess- 
ments on  the  shares ;  the  company  did  not 
formally  declare  them  forfeited,  but  pro- 
cured subscriptions  from  other  persons  to 
the  full  amount  of  the  capital  stock.  Held, 
that  the  corporation  could  not  sell  the  shares 
and  sue  the  subscriber  for  the  difference  be- 
tween the  assessment  and  the  sum  for 
which  the  shares  were  sold,  under  the  Gen. 
Stats.,  ch.  63,  §  9.  Athol  and  Enfield  R.  R. 
Co.  V.  Inhabitants  of  Prescott,  110  Mass., 
213.     1873. 

147.  Transfer.  Where  a  railway  act  re- 
quired that  a  transfer  of  shares  should  be 
only  made  by  written  conveyance  recorded 
by  the  company,  and  until  such  transfer  the 
subscriber  should  be  liable  for  all  calls,  it 
was  held  that  a  transfer  without  compliance 
with  this  provision  would  not  release  a  sub- 
scriber from  liabiUty.  Cheltenham  R'y  Co. 
V.  Daniel,  2  Adolphus  &  Ellis  (N.  S.),  675 ;  43 
E.  C.  L.,  675.     1841. 

148.  —  Section  16  of  8  Vict.,  ch.  16,  enacts 
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that  no  shareholder  shall  be  entitled  to  trans- 
fer any  share,  after  any  call  has  been  made 
in  respect  thereof,  until  he  shall  have  paid 
such  call,  nor  until  he  shall  have  paid  all 
calls  for  tlie  time  being  due  on  every  share 
held  by  him ;  held,  that  the  section  only  ap- 
plies to  the  transfer  of  shares  on  which  a  call 
can  be  and  has  been  made,  and  has  no  appli- 
cation to  the  transfer  of  shares  on  which  all 
the  calls  have  been  paid;  and  a  company, 
therefore,  is  bound  to  register  a  transfer  of 
stock,  although  the  transferror  be  the  holder 
of  shares  on  which  there  are  shares  unpaid. 
Mubbersty  v.  Manchester,  Sheffield  and  Lin- 
colnshire R'y  Co.,  Law  Reports,  3  Queen's 
Bench  Cases,  59.     1866. 

140.  —  The  transfer  of  shares  after  a  call 
was  held  to  be  no  defense  to  an  action  on  the 
call.  Aylesbury  R'y  Co.  v.  Mount,  7  Manning 
&  Granger,  898;  49  E.  G.  L.,  898,  1844;  3 
Eng.  R.  R.  &  Canal  Cases,  469.  Contra, 
Ayleabury  Ry  Co.  v.  Mount,  4  Manning  & 
Granger,  651 ;  43  E.  C.  L.,  336.     1843. 

150.  When  calls  may  be  made.  There  is 
nothing  in  the  charter  of  the  Cheraw  and 
Chester  R.  R.  Co.  which  requires  its  whole 
capital  stock  to  be  subscribed  before  calls  are 
made  for  the  payment  of  subscriptions ;  and 
therefore  stock  subscriptions  may  be  made 
payable  upon  such  terms  as  are  agreed  upon 
between  the  corporation  and  the  stock- 
holders. Cheraw  and  Chester  B.  B.  Co.  v. 
Garland,  14  So.  Car.,  63.     1880. 

151.  —  A  subscription  to  the  stock  of  a 
railway  company,  made  and  accepted  on  the 
express  condition  "  that  not  more  than  ten 
per  cent,  shall  be  required  to  be  paid  at  any 
one  call,  nor  shall  calls  be  made  more  fre- 
Kjuently  than  once  in  sixty  days,"  is  not 
«mbraced  in  a  previous  resolution  of  the 
•directors  requiring  the  instalment  of  $5  due 
•on  each  share  of  stock  at  the  time  of  mak- 
ing the  subscription  to  be  paid  at  once,  and 
ten  per  cent,  or  $5  on  each  share  subscribed 
to  be  paid  on  the  15th  of  each  month  following 
until  the  whole  amount  shall  be  paid.  Mans- 
Jkld,  Coldwater  and  Lake  Michigan  B.  B.  Co. 
V.  Pettis,  36  Ohio  St.,  359,  1875;  13  Amer. 
R'y  Rep.,  380. 

152.  —  A  railway  company  authorized  by 
its  charter  to  commence  the  construction  of 
its  line  whenever  a  given  number  of  shares 
has  been  subscribed  for,  can  assess  the  shares 


when  the  subscriptions  have  reached  that 
number,  although  -the  whole  number  of 
shares  has  not  been  determined.  Boston, 
Barre  and  Gardner  B.  B.  Co.  v.  Wellington, 
113  Mass.,  79,  1873;  Jewettv.  Valley  B'y  Co., 
34  Ohio  St.,  601, 1878;  31  Amer.  R'y  Rep.,  31. 

YI.  Feaud. 

153.  Fictitious  subscriptions.  A  sub- 
scription contract  by  W.  provided  "  that  not 
exceeding  700,000Z.  should  be  raised."  After- 
wards fictitious  subscriptions  were  taken  to 
make  up  the  amount  to  700,000Z.  Held,  that 
such  subscriptions  not  being  bona  fide  was 
no  ground  for  the  recovery  of  the  deposit 
paid  upon  the  subscription  of  W.  Watts  v. 
Salter,  10  Common  Bench,  477;  70  E.  C.  L., 
477,  1853 ;  13  Eng.  Law  &  Equity,  483. 

154.  Misstatements.  A  statement  on  the 
part  of  the  agent  of  a  corporation  as  to  the 
pecuniary  condition  and  prospect  of  his  cor- 
poration will  not  avoid'  a  subscription,  un- 
less the  falsity  and  fraud  of  such  representa- 
tions are  clearly  shown,  and  unless  it  is 
manifest  that  the  condition  of  the  enterprise 
constituted  a  material  inducement  to  the 
subscription.  Selma,  Marion  and  Memphis 
B.  B.  Co.  V.  Anderson,  51  Miss.,  839.     1876. 

155.  —  f^o  avoid  a  subscription  on  the 
ground  of  false  representation  of  an  agent, 
it  must  be  shown  that  the  statement  was  not 
uttered  as  an  opinion,  but  as  an  ascertained 
and  existing  fact.  It  must  not  only  be  false 
in  fact,  but  must  also  be  either  known  to  be 
so  by  the  party  uttering  it,  or  his  position 
must  be  one  that  made  it  his  duty  to  know 
the  truth.    lb. 

156.  —  Subscriptions  to  a  railroad  com- 
pany obtained  by  fraudulent  representations 
of  the  plaintiffs,  or  to  which  they  were 
privy,  will  not  be  enforced.  Davis  v.  Du- 
mont,  3*7  la.,  47,  1873;  Melendy  v.  Keen,  89 
111.,  395,  1878. 

157.  —  A  farmer  and  his  wife,  on  the  line 
of  a  proposed  railroad,  subscribed  to  stock 
in  the  road  and  mortgaged  their  farm  upon 
representations  made  to  them  by  agents  of 
the  road  and  others,  in  a  time  of  excitement 
got  up  at  public  meetings,  that  the  road 
would  prove  the  most  lucrative  investment 
of  money,  a  very  profitable  thing    to  the 
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neighborhood,  etc.  The  making  of  the  road 
was  begun,  and,  after  a  good  deal  of  money 
had  been  laid  out,  it  was  stopped  for  want 
of  funds.  The  mortgage  thus  got  was  as- 
signed to  a  director  of  the  road  who  was  a 
large  creditor  of  the  road.  Held,  on  a  bill 
by  him  to  foreclose,  that  he  was  to  be  taken 
as  an  innocent  holder  for  value ;  and  that  he 
was  entitled  to  a  decree.  Saviyer  v.  Prickett, 
19  Wallace,  146.     1873. 

158.  —  Whei-e  a  railroad  company  was 
seeking  to  procure  local  aid  for  the  construc- 
tion of  its  road,  and  in  pursuance  of  this 
plan  its  board  of  directors  at  a  regular  meet- 
ing adopted  a  blank  form  for  notes  for  the 
purpose  of  obtaining  private  subscriptions ; 
and  by  the  order  of  the  board  a  number  of 
these  blanks  were  delivered  to  one  of  the 
members  of  the  board  who  was  a  Swede, 
and  having  great  influence  among  the  popu- 
lation of  that  nationality  in  his  neighbor- 
hood, employed  one  C,  another  Swede  of  in- 
flnence,  who  could  not  read  or  write  Eaglish 
well,  to  take  the  blanks  and  obtain  from  the 
Swedish  population  in  his  town  subscrip- 
tions to  the  railroad ;  and  C. ,  under  the  direc- 
tion and  with  the  consent  of  said  director, 
made  positive  assertions  of  fact  to  a  Swede 
farmer,  who  could  not  read  or  understand 
EngUsh  thoroughly,  as  to  the  purport  and 
meaning  of  the  language  of  the  notes,  which 
assertions  of  fact  were  false,  though  be- 
lieved by  the  director  and  C.  at  the  time  to 
be  true,  and  such  Swede  was  induced  thereby 
to  sign  the  note, —  such  not^s  being  obtained 
by  false  assertions  of  fact,  are  fraudulent 
and  cannot  be  collected.  Wickham  v.  Grant, 
28  Kans.,  517.     1882. 

159.  —  Where  the  plea  averred  that  the 
inducement  to  subscribe  for  stock  was  to 
procure  a  competing  line  to  another  named 
road,  and  the  agent  at  the  time  represented 
that  the  road  should  remain  a  competing 
line,  but  when  completed  it  was  leased  to 
the  competing  road,  held,  this  plea  was  bad 
on  demurrer,  as  it  fails  to  aver  that  the 
agent  falsely  and  fraudulently  made  the 
representations.  Fraud  must  be  pleaded  and 
proved.  Hays  v.  Ottawa,  Oswego  and  Fox 
River  Valley  B.  R.  Co.,  61  lU.,  422, 1871;  12 
Amer.  R'y  Rep.,  454. 

160.  Prospectus.  A  fraudulent  pros- 
pectus, when  relied  upon  by  the  subscriber 


for  shares,  is  good  ground  for  relief  from 
liability  for  the  subscription.  Kisch  v.  Cen- 
tral Railway  of  Venezuela,  3  De  Gex,  Jonea 
&  Smith,  122;  68  Eng.  Ch.,  122.     1865. 

161.  —  Prospectus  held  not  fraudulent. 
Heymann  v.  European  Central  R'y  Co., 
Law  Reports,  7  Equity  Cases,  154.     1868. 

162.  Release.  A  stock  subscription  is  npt 
only  an  undertaking  with  the  company  but. 
with  all  other  subscribers,  and  a  subscriber 
cannot  be  permitted  to  set  up  a  secret  parol 
arrangement  with  the  agents  of  the  company 
by  which  he  may  be  released  from  his  sub- 
scription whilst  his  fellow  subscribers  con- 
tinue to  be  bound.  Miller  v.  Hanover  Junc- 
tion and  Susquehanna  R.  R.  Co.,  87  Pa.  St., 
95.     1878. 

163.  —  If  the  sum  fixed  by  the  charter 
had  been  subscribed,  and  yet  subscriptions 
had  been  released  so  as  to  reduce  the  capital 
largely  and  materially,  without  the  consent 
of  the  subscriber,  the  effect  would  be  the- 
same  as  if  the  stock  released  had  never  been 
subscribed.  A  mere  nominal  subscription, 
to  fulfil  the  letter  ^nd  break  the  spirit  of  the 
contract,  is  no  substantial  compliance  with 
the  charter,  and  when  released  because  it  was 
nominal,  it  becomes  equivalent  to  no  sub- 
scription db  initio.  Memphis  Branch  R.  R.. 
Co.  V.  Sullivan,  57  Ga.,  240.     1876. 

161.  Setting  aside  contract.  A  railroad 
company,  having  failed  iu  prosecuting  its 
undertaking,  resolved  to  return  the  unap- 
plied portion  of  the  deposits  to  the  share- 
holders ratably;  and,  on  the  first  instalment 
being  repaid,  the  original  scrip  certificates 
were  called  in  and  new  certificates  issued,  to 
the  effect  that  the  holdei-s  were  entitled  to  a 
further  pro  rata  division  of  the  balance  of 
the  company's  funds;  and,  on  payment  of 
the  final  instalment  of  the  unapplied  fund, 
the  new  certificates  were  called  in,  and  the- 
shareholders  were  required  to  sign  a  memo- 
randum, undertaking  to  release  the  directors- 
when  called  upon  to  do  so.  Held,  that  the 
terms  on  which  the  old  and  new  certificates- 
respectively  were  delivered  up  constituted 
new  contracts  between  the  shareholders  and 
the  directors;  that  the  persons  entering  into- 
such  contracts  in  ignorance  of  the  frauds- 
which  were  alleged  to  have  been  committed 
by  the  directors,  would,  on  proof  of  such, 
frauds,  be  entitled  to  wholly  undo  such-con- 
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tracts,  but  not  to  set  them  aside  partially  by- 
retaining  the  instalments  and  getting  I'id  of 
the  agreement  to  release  the  directors ;  that 
one  shareholder,  having  no  right  to  make  an 
election  for  the  others,  between  abiding  by 
the  new  contracts  or  setting  them  aside, 
could  not  sue  on  behalf  of  himself  and  all 
other  shareholders  to  recover  from  the  di- 
rectors more  than  the  amount  which  was 
refunded  under  the  contracts.  Grand  Trunk 
B.  B.  Co.  V.  Brodie,  9  Hare  (Eng.  Ch.;,  833. 
1853, 

VII.  Miscellaneous. 

165.  Bill  to, require  issue  of  stock.    A 

subscriber  for  stock  in  a  corporation  cannot 
maintain  an  action  for  the  issue  of  the  stock 
without  showing  payment  or  offer  of  pay- 
ment of  his  subscription.  Dakin  v.  Union 
Pacific  ISy  Co.,  5  Federal  Reporter,  665. 
1880. 

166.  Sale  of  railway.  If  a  corporation, 
chartered  to  construct  and  carry  on  the  busi- 
ness of  a  railroad,  sells  the  road  without 
authority  of  law  to  another  company,  it 
cannot  collect  unpaid  subscriptions  of  stock 
from  subscribers  who  did  not  consent  to  the 
sale. ,  South  Ga.  and  Fla.  S.  B.  Co.  v.  Ayres, 
56  Ga.,  330.     1876. 

167.  Seizure  of  .the  road  by  the  governor. 
It  is  no  defense  to  a  suit  by  a  railroad  com- 
pany to  recover  subscription  to  stock  to  plead 
that  the  road  has  been  seized  by  the  governor. 
The  charter  is  not  forfeited,  and  the  com- 
pany may'  still  collect  its  subscription,  espe- 
cially where  suit  is  brought  before  the 
seizure ;  nor  can  the  subscriber  object  to  pay 
to  the  company,  when  probably  his  default 
contributed  to  the  misfortune  which  he 
would  now  plead  against  the  company. 
Mullins  V.  North  and  South  B.  B.  Co.,  54 
Ga.,  580.    1875. 


SUBSCRIPTIONS  BY  STATES. 

See  Election  op  Cobpohatb  Officers;  Gbasts. 

1.  Bonds.  The  circumstances  staled  under 
which  bonds  of  Florida,  payable  to  bearer, 
issued  in  aid  of  certain  railroad  companies, 
signed  by  her  governor  and  her  treasurer, 


and  sealed  vpith  her  seal,  were  sold  by  the 
active  efforts  of  the  governor,  and  came  inta 
the  hands  of  subjects  of  Holland.  Most  of 
the  sales  were  in  that  country.  Held,  that, 
inasmuch  as  the  bonds,'  though  fi'audulent 
in  their  inception,  were  put  upon  the  market 
and  sold  in  a  foreign  country  to  a  people 
largely  unacquainted  with  the  English  lan- 
guage, a  case  is  presented  which  justifies  the 
court  in  treating  the  owners  of  them  as  pur- 
chasers for  value  and  in  good  faith,  and 
entitled  to  relief  accordingly.  Bailroad 
Companies  v.  Schutte,  103  U.  S.,  118,  1880; 
3  Amer.  &  Eng.  R.  E.  Cases,  1. 

2.  —  The  object  and  purpose  of  the  in- 
dorsement of  railroad  bonds  by  the  state, 
under  the  statutes,  was  to  improve  their 
credit  and  to  facilitate  their  currency.  On. 
their  face  they  are  negotiable  instruments- 
by  the  general  commercial  law,  which  must 
be  presumed  to  be  of  force  iu  Boston,  where 
they  are  made  payable,  and  are  capable  of 
transfer  by  delivery;  and  the  state  is  liable 
as  the  indorser  of  such  paper.  State  ex  rel. 
V.  Cobb,  64  Ala.,  137,  1879;  7  Amer.  &  Eng. 
R.  R.  Cases,  147. 

3.  —  Except  so  far  as  restrained  by  con- 
stitutional limitations,  the  state  has  the  same 
power  to  enter  into  contracts  that  any  pri- 
vate person  has,  and  is  equally  bound  by  the 
contracts  into  which  it  has  entered;  and 
when  it  has  become  a  party  to  negotiable 
paper  its  liability  is  governed  by  the  same 
principles  of  law  that  apply  to  other  per- 
sons in  that  relation.    lb. 

4.  —  coupons.  The  holders  of  overdue 
coupons  have  no  prioi-ity  over  the  holders  of 
the  bonds.    State  v.  Spartanburg  and  Union 

B.  B.  Co.,  8  So.  Car.,  139.     1874. 

5.  Consolidation.  "An  act  to  promote 
the  consolidation  of  the  Greenville  and 
Columbia  R.  R.  Co."  provided,  in  §  4,  for  a 
waiver  of  the  lien  of  the  state  on  the  Blue 
Ridge  Railroad  property,  and,  in  §  5,  for  a 
like  waiver  of  lien  upon  the  property  of  the 
Greenville  and  Columbia  Railroad  property, 
and,  in  §  7,  for  the  indoi'sement  by  the  con- 
solidated companies  of  the  bonds  of  the  two 
companies  consolidating.  The  two  com- 
panies not  having  consolidated,  held,  that 
the  act  never  took  effect.    Gibbes  v.  G.  and 

C.  B.  B.  Co.,  13  So.  Car.,  338,  1879;  4  Amer. 
&  Eng.  R.  R.  Cases,  459. 
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6.  Constitutional  law.  A  limitation  upon 
tlie  power  of  the  legislature  in  the  matter  of 
pledging  the  credit  of  the  state  to  aid  quasi 
public  worljs,  such  as  railways,  should  be 
strictly  construed ;  and  an  act  of  the  legis- 
lature authorizing  an  issue  of  state  bonds  in 
aid  of  a  line  of  railway,  differing  essentially 
and  fundamentally  from  the  line  to  which 
the  power  thus  to  aid  was  limited  by  the 
■constitution,  is,  in  this  respect,  unconstitu-; 
tional  and  void. ,  Holland  v.  State  of  Florida, 
15  Fla.,  45.5.     1876. 

7.  — Where  an  act  was  entitled  "An  act 
for  the  sale  of  the  Pacific  Railroad,  and  to 
foreclose  the  state's  lien  thereon,  and  to 
amend  its  charter,"  held,  that  after  certain 
sections  providing  for  the  sale,  a  section 
providing  that,  in  certain  contingencies,  no 
sale  should  be  made,  was  not  a  violation  of 
the  constitutional  provision  forbidding  the 
release  of  any  state  liens  upon  railways. 
Woodson  V.  Murdoch,  22  Wallace,  351.     1874. 

8.  —  The  state  is  prohibited  by  the  consti- 
tution from  becoming  a  "joint  owner  or 
stockholder  in  any  company,  association  or 
corporation.''  The  state  may  grant  such 
franchises  to  others,  but  she  cannot  pur- 
chase, own  or  operate  a  railway.  Holland 
V.  State  of  Florida,  15  Fla.,  455.     1876. 

9.  —  The  revenue  bond  scrip,  issued  by 
the  state  treasurer,  under  the  act  of  March 
2,  1872,  "  to  relieve  the  state  of  South  Caro- 
lina of  all  liability  for  its  guaranty  of  the 
bonds  of  the  Blue  Ridge  R.  R.  Co.,"  being 
certificates  of  indebtedness,  payable  to 
bearer,  issued  by  the  state  in  its  sovereign 
capacity,  with  the  faith  of  the  state  pledged 
for  their  ultimate  redemption,  and  intended 
to  circulate  as  money,  are  bills  of  credit, 
which,  by  the  constitution  of  the  United 
States,  a  state  is  inhibited  from  issuing,  and 
are  therefore  null  and  void.  State  ex  rel.  v. 
Comptroller-Oeneral,  4  So.  Car.,  185.      1873. 

10.  —  The  statute  and  constitution  of 
Wisconsin  construed.  Sloan  v.  The  State, 
'  1881. 

The  amendment  to  §  3,  art.  9,  of 
the  Minnesota  constitution,  adopted  Novem- 
ber 6, 1860,  providing  that  "  no  law  levying  a 
tax  or  making  other  provisions  for  the  pay- 
ment of  interest  or  principal  of  the  bonds 
denominated  'Minnesota  State  Railroad 
Bonds'  shall  take  effect  or  be  in  force  until 


51  |Wis.,  623. 
H 


such  law  shall  have  be6n  submitted  to  a 
vote  of  the  people  of  the  state  and  adopted 
by  a  majority  of  the  electors  of  the  state 
voting  upon  the  same,"  impairs  the  obliga- 
tion of  the  coutra,cts  therein  referred  to, 
and  is,  consequently,  repugnant  to  the 
clause  in  the  constitution  of  the  United 
States  that  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts,  and  it  is 
therefore  void.  State  ex  rel.  v.  Young,  3 
Amer.  &  Eng.  R.  R.  Cases  (Minn.),  348. 
1881. 

12.  Funding  act.  After  a  funding  act 
has  been  passed,  the  same  may  be  repealed 
before  acceptance  by  the  bondholders.  DurJcee 
V.  Board  of  Liquidation,  103  U.  S.,  646;  3 
Amer.  &  Eng.  R.  R.  Cases,  135.     1880. 

13.  Guaranty  of  bonds.  A  gtate  indorsed/ 
the  bonds  of  a  railroad  company,  and  was 
indemnified  against  loss  on  account  of  the 
indorsement  by  a  statutory  mortgage  on  the 
railroad  property.  iireM,that  the  fact  that 
the  state  could  not  be  sued  was  no  reason 
why  the  holders  of  the  bonds  so  indorsed 
should  not  be  subrogated  to  the  rights  of. 
the  state,  and  have  the  benefit  of  the  secu- 
rity. Young  v.  Montgomery  and  Eufaula  B. 
S.  Co.,  2  Woods  (U.  S.  C.  C),  606.     1875. 

14.  —  Where  a  state  was  an  indorser  of 
bonds  secured  by  a  statutory  mortgage,  it 
was  not  considered  a  necessary  party  in  a 
suit  brought  by  holders  of  bonds  secured  by 
the  mortgage  to  foreclose  the  same.     lb. 

15.  —  The  legislation  under  which  certain 
bonds  were  issued  by  the  state  of  Florida  in 
aid  of  railroads  having  been  pronounced  un- 
constitutional by  the  supreme  court  of  that 
state,  this  court  passes  upon  the  liability  of 
the  railroad  company  as  guarantors  of  such 
bonds, — the  case  upon  the  facts  being  with- 
in the  rule  of  the  liability  of  an  indorser  of 
commercial  paper.  Railroad  Companies  v. 
Schutte,  103  U.  S.,  118, 1880 ;  3  Amer.  &  Eng. 
R.  R.  Cases,  1. 

16.  Lien.  The  statutes  of  Alabama  in  re- 
lation to  liens,  in  case  of  state  aid  to  rail- 
ways, construed.  Colt  v.  Barnes,  7  Amer. 
&  Eng.  R.  R.  Cases  (Ala.),  139.     1879. 

17.  —  The  lien  of  the  state  on  railroads  for 
the  security  of  bonds  loaned  under  the  in- 
ternal improvement  laws  of  1851-3,  is  supe- 
rior to  the  rights  of  the  holders  of  tax 
certificates  under  the  act  of  1851-3,  ch.  117, 
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providing  for  county  subscriptions  and  mak- 
ing said  certificates  receivable  for  freight 
and  passage  over  the  road.  State  ex  rel.  v. 
Nashville  and  Chattanooga  R.  R.  Co.,  7  Lea 
(Tenn.),  IR.     1881. 

18.  —  In  1864,  while  the  state  of  Missouri 
was  in  full  possession  of  the  revenue  of 
the  defendant's  road  upon  certain  express 
trusts,  which,  it  was  provided,  were  to 
continue  until  the  state  bonds  loaned  to  the 
company  were  paid  or  exchanged,  by  an 
act  of  JajHuary  7,  1865,  the  county  of  St. 
Louis  was  empowered  to  loan  said  company 
its  bonds,  which  was  done  and  accepted  by 
the  company.  Section  3  of  said  act  author- 
ized the  person  who  had  thei-etofore  been  in 
custody  of  the  earnings  of  the  road  for  the 
state  (called  the  fund  commissioner)  to  pay 
into  the  county  treasury,  out  of  said  earn- 
ings, a  sum  sufficient  to  meet  the  interest  on 
said  bonds  loaned  by  said  county  as  it  ac- 
crued. Held,  that  by  said  act  the  state 
waived  its  lien  and  right  to  all  the  earnings 
of  the  company  to  the  extent  of  the  sum  re- 
quirfed  to  pay  the  interest  on  said  bonds, 
and  that  the  county  was  pro  tanto  substi- 
tuted as  to  that  amount  in  place  of  the  state, 
with  a  lien  or  charge  to  that  extent  as  ef- 
fectual as  the  state  before  possessed. 
Ketohum  v.  Pacific  R.  R.  Co.,  4  Dillon  (U. 
S.  C.  C),  78.     1877. 

19.  —  In  pursuance  of  an  act  of  the  gen- 
«ral  assembly  of  the  state  of  Arkansas,  ap- 
proved July  81,  1868,  entitled  "An  act  to  aid 
in  the  construction  of  railroads,"  the  state  of 
Arkansas  issued  certain  bonds  to  the  defend- 
ant railway  companies;  the  bonds  were 
signed  by  the  governor  and  countersigned  by 
the  state  treasurer,  and  duly  delivei-ed  to  the 
companies  and  by  them  sold  for  value.  On 
the  failure  of  the  state  to  pay  the  semi- 
annual interest,  an  action  was  brought 
against  the  railway  companies  to  enforce 
the  payment  of  the  same  and  interest.  Held, 
that  there  was  nothing  in  the  bonds  them- 
selves, without  indorsement,  to  bind  the 
companies  'that  received  and  sold  them,  to 
pay  either  the  principal  or  interest;  that 
conceding  the  bonds  to  be  invalid  on  account 
of  the  unconstitutionality  of  the  act  under 
which  they  were  issued,  as  claimed  by  the 
defendants,  the  holders  of  them  were  never- 
theless entitled  to  such  remedy  as  the  statute 


gave  against  the  companies  which  had  ac- 
cepted and  sold  the  bonds,  and  had  thereby 
ratified  the  remedies  provided  by  the  statute ; 
that  there  was  nothing  contained  in  the  stat- 
ute which  would  constitute  a  statutory  lien 
for  the  benefit  of  the  plaintiffs  into  whose 
hands  the  bonds  had  come,  as  "against  the 
pi'operty  of  the  railway  companies.  Tomp- 
kins V.  Little  Rock  and  Fort  Smith  R'y  Co., 
18  Federal  Reporter,  344.     1883. 

20.  —  Where  the  state  guarantied  the 
bonds  of  a  corporation  issued  in  exchange 
for  outstanding  mortgage  bonds  under  a 
statute  which  provided  that  tlie  state  should 
take  and  retain  possession  of  the  bonds  so 
surrendered  in  exchange  as  "  security  to  the 
state,  and  thereby  give  the  state  the  lien 
under  the  first  mortgage  until  all  the  bonds 
now  secured  by  morCgage  shall  be  retired," 
all  of  the  mortgage  bonds  not  having  been 
surrendered  or  exchanged,  held,  that  the 
state  could  assert  the  lien  of  the  mortgage 
bonds  so  held  by  it,  together  with  the  cou- 
pons thereto  attached,,  as  of  equal  rank 
with  the  mortgage  bonds  not  exchanged. 
Gibbes  v.  G.  and  C.  R.  E.  Co.,  13  So.  Oar., 
238,  1879 ;  4  Amer.  &  Eng.  R.  R.  Cases,  459. 

21.  —  Where  an  act  of  the  legislature  pro- 
vided tliat  all  the  property  of  a  railway  com- 
pany should  stand  "pledged  and  mortgaged  to 
the  state  for  the  payment  of  certain  bonds 
issued  by  such  company  and  guarantied  by 
the  state,  such  provision  constituted  a  stat- 
utory lien  for  the  benefit  of  the  bondholders 
as  well  as  the  state,  which  no  subsequent 
statute  could  postpone.    lb. 

22.  —  A  statute  authorizing  the  guaranty 
by  the  state  of  certain  bonds  of  a  railway 
company,  to  be  secured  by  a  statutory  lien, 
was  passed  iii  1861,  and  the  bonds  issued  and 
guarantied  under  the  authority  of  this  act 
bore  the  caption  "  Confederate  States  of 
America."  In  1866,  another  act  was  passed 
which  extended  the  operation  of  the  act 
of  1861,  and  authorized  the  issue  of  new 
bonds  in  exchange  for  the  C.  S.  A.  bonds, 
also  certificates  of  indebtedness  to  pay  in- 
terest past  due  on  the  3.  S.  A.  bonds,  and 
bonds  for  other  indebtedness,  all  of  which 
were  to  be  in  like  manner  guarantied.  Held, 
that  the  C.  S.  A.  bonds  not  surrendered 
were  of  superior  rank  to  the  bonds  issued  un- 
der the  act  of  1866,  but  those  issued  under  act 
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of  1866,  in  exchange  for  bonds  surrendered, 
could  claim  a  lien  only  under  the  latter  act, 
and  stood  upon  the  same  footing  with  aU 
other  bonds  issued  under  the  act  of  1866. 
Jb. 

23.  —  Whether  or  not  the  statutory  lien 
given  in  favor  of  the  state  to  secure  bonds 
indorsed  under  the  internal  improvement 
aid  law  can  operate  in  favor  of  a  holder  of 
such  bonds  and  enable  him  to  be  subrogated 
to  such  lien,  is  a  question  that  can  be  de- 
cided in  no  other  than  a  chancery  court,  and 
if  the  chancellor  commits  error  in  a  decree 
thereon,  it  is  not  to  be  revised  or  coiTected 
by  a  writ  of  prohibition.  Ex  parte  Brown, 
58  Ala.,  536,  1877;  31  Amer.  R'y  Rep.,  101. 

24.  —  The  purchaser  of  negotiable  state 
bonds  sold  in  open  market,  without  indorse- 
ment or  guaranty,  and  issued  to  a  railroad 
under  the  "  Internal  Improvement  Act  of 
the  State  of  Tennessee,"  for  the  ironing  and 
equipping  of  the  said  railroad,  has  no  en- 
forceable right,  by  contract  or  otherwise,  in 
the  statutory  lien  vested  in  said  state  by  said 
internal  improvement  act,  against  the  road 
and  equipments  of  said  railroad,  for  the  pur- 
pose of  enforcing  the  payment  of  the  prin- 
cipal and  interest  of  said  bonds  at  maturity. 
Stevens  v.  Louisville  and  Nashville  R.  R.  Co., 
3  Federal  Reporter,  678.     1880. 

25.  —  The  state  of  Kentucky  waived  its 
lien  on  the  Louisville  and  Frankfort  R.  R., 
if  any  was  retained  in  the  act  of  March  1, 
1847,  transferring  its  interest  in  the  road  to 
the  L.  and  F.  R.  R.  Co. ,  as  to  subsequent  mort- 
gagees, by  authorizing  the  company  to  issue 
bonds  and  secure  them  by  mortgages  on  the 
road,  by  enabling  acts  passed  by  the  legisla- 
ture containing  no  intimations  that  such 
liens  were  to  be  subject  to  the  prior  lien  of 
the  state.  Newport  and  Cincinnati  Bridge 
Co.  V.  Douglass,  12  Bush  (Ky.),  673,  1877;  18 
Amer.  Ry  Rep.,  331. 

26.  —  The  powers  and  summary  remedies 
conferred  on  the  state  by  the  statute  for  the 
enforcement  of  the  statutory  lien  can  only 
be  exercised  by  the  state ;  but  the  state,  hav- 
ing failed  to  exercise  them,  and  disclaimed 
its  liability  for, the  indorsed  bonds,  they 
afford  no  obstacle  to  a  resort  to  a  court  of 
equity  by  the  holders  of  the  bonds  for  the 
enforcement  of  the  statutory  lien  for  their 
benefit;  and  the  fact  that  the  state  cannot 


be  made  a  party  to  the  suit,  no  relief  being 
asked  against  it,  does  not  affect  the  jurisdic- 
tion of  the  court  or  the  equity  of  the  bill. 
Forrest's  Executors  v.  Lvddington,  68  Ala., 
1.     1880. 

27.  —  The  lien  created  and  declared  by 
the  statute  may  be  enforced  by  the  bond- 
holders whenever  default  is  made  in'  the 
payment  of  the  interest  on  bonds,  indorsed 
by  the  state,  although  the  governor  is 
directed  by  the  statute  to  file  a  bill  for  fore- 
closure on  default  of  the  payment  of  the 
bonds.     lb. 

28.  —  Pei'sons  holding  a  mortgage  on  the 
property  of  a  railway,  executed  p.fter  the 
indorsement  of  the  company's  bonds  by 
the  state,  are  junior  incumbrancers,  and 
although  they  may  be  proper,  they  ai-e  not 
indispensable  parties  to  a  bill  by  the  hold- 
ers of  the  state-indorsed  bonds.  Forresfs 
Executors  v.  Luddington,  13  Amer.  &  Eng. 
R.  R.  Cases  (Ala.),  330.     1883. 

29.  —  When  a  loan  is  made  by  the  state 
and  a  mortgage  taken  to  secure  it  in  pur- 
suance of  the  provisions  of  a  public  statute, 
all  persons  are  chargeable  with  notice  of  it, 
and  the  state  wiU  not  be  prejudiced  by  the 
neglect  of  her  agents  to  have  the  mortgage 
recorded.  Memphis  and  Little  Rock  R.  R. 
Co.  V.  The  State,  13  Amer.  &  Eng.  R.  R. 
Cases,  333;  37  Ark.,  633.     1881. 

30.  —  The  purpose  of  the  provisions  of 
the  act  of  the  legislature  of  Georgia,  passed 
December  3,  1866,  which  established  a  statu- 
tory mortgage  on  all  the  property  of  the 
Macon  and  Brunswick  Railway  Company,  in- 
dorsed by  the  governor,  was  to  protect  the 
state  from  loss  on  account  of  such  indorse- 
ment, and  their  effect  was  not  to  make  the 
state  a  trustee  for  the  bondholders.  'Cun- 
ningham V.  Macon  and  Brunswick  R.  R.  Co., 
3  Woods  (U.  S.  C.  C),  418.     1878. 

31.  Loan  to  railway  company.  If  the 
regulation  of  a  subject  belongs  to  the  legis- 
lature, the  choice  of  means  is  purely  in  its 
discretion,  and  no  other  department  of  the 
government  can  intervene,  on  the  ground 
that  the  law  is  unwise.  It  pertains  exclu- 
sively to  the  legislature  to  say  what  "  stoclcs  " 
are  safe  and  solvent.  Its  decision  is  binding 
and  conclusive  on  the  judiciary,  nor  can 
they  interpose  on  the  suggestion  that  the 
stocks  they  have  selected  are  unsafe.    To  at- 
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tempt  to  control  or  restrain  the  law-making 
department  in  this  respect  would  be  an  en- 
croachment on  the  functions  of  another 
branch  of  the  government.  When  the  state 
acts  as  a  trustee,  it  acts  through  the  legisla- 
ture, and  assumes  the  same  measure  of  re- 
sponsibility that  pertains  to  it  in  the  exercise 
of  its  law-making  power.  No  other  mode 
can  be  suggested  in  which  the  state  can 
manage  a  fund  for  charitable  uses.  State  v. 
Vicksburg  and  Nashville  R.  B.  Co.,  51  Miss., 
361.    1§75. 

32.  Mortgage.  When  a  loan  is  made  by 
the  state  and  a  mortgage  taken  to  secure  it 
in  pursuance  to  the  provisions  of  a  public 
statute,  all  persons  are  chargeable  with 
notice  of  it,  and  the  state  will  not  be  prej- 
udiced by  the  neglect  of  her  agents  to  have 
the  mortgage  recorded.  Memphis  and  Little 
Bock  B.  B.  Co.  V.  The  State,  37  Ark.,  633. 
1881. 

33.  —  The  Troy  and  Oreenfield  R.  R.  Co. 
mortgaged  its  entire  railway  franchises  and 
property  to  the  commonwealth,  under  the 
Stats,  of  1854,  ch.  226,  and  1860,  ch.  203,  to 
secure  the  payment  of  a  loan  made  by  the 
commonwealth;  and  subsequently  surren- 
dered the  same  to  the  commonwealth,  under 
the  Stat,  of  1863,  ch.  156,  §  3,  which  provided 
that  "  the  right  of  redemption  "  should  not 
be  barred  until  a  certain  time  after  the  com- 
pletion of  the  road  by  the  commonwealth. 
Held,  that  the  court  had  no  jurisdiction, 
either  under  the  Gen.  Stats.,  ch.  63,  §  138,  ch. 
118,  g  3,  or  ch.  140,  §§  13-35,  of  a  biU  in 
equity,  brought  by  the  railway  company 
against  the  commonwealth,  to  enforce  this 
right  of  redemption.  Troy  and  Oreenfield 
K.  B.  Co.  V.  Commonwealth,  137  Mass.,  43. 
1879. 

34.  Payments  in  gold.  An  implication 
bhat  a  railroad  company  having  an  unfin- 
ished road  in  which  the  state  was  largely  in- 
lierested  should  pay  gold  instead  of  currency 
to  the  state,  which  has  lent  to  the  company 
sterling  bonds  of  the  state,  of  which  the  in- 
terest was  payable  abroad,  and,  of  course, 
in  coin,  is  not  inferable  from  the  fact  that, 
inless  the  contract  between  the  company 
md  the  state  be  so  interpreted,  the  state  has 
lot  exacted  from  the  company  all  that  was 
lecessary  to  its  own  complete  indemnifica- 
lion;  this  being  especially  true  in  the  case  of 


a  contract  where,  in  other  parts,  a  complete 
indemnification  was  specifically  and  carefully 
provided  for,  and  in  one  where  at  the  time 
it  was  made  there  was  no  difference,  exist- 
ing or  anticipated,  in  the  value  of  currency 
and  coin,  and  the  difference  having  been 
brought  about  by  events  supervening  long 
afterwards.  Maryland  v.  Bailroad  Co.,  33 
Wallace,  105.     1874. 

35.  Eeceiver.  A  state  indorsed  the  bonds 
of  a  railroad  company,  upon  the  express 
condition  that  such  indorsement  should  vest 
in  the  state  the  title  of  all  property  pur- 
chased with  the  proceeds  of  said  bonds,  and 
should  give  the  state  a  first  lien  upon  all  the 
propei-ty  of  the  company;  and  that,  upon 
failure  of  the  company  to, pay  the  interest 
or  principal  of  the  bonds,  the  governor 
should  take  possession  of  all  its  property  and 
sell  the  same  for  the  purpose  of  paying  said 
bonds.  Default  was  made  by  the  railroad 
company  in  the  payment  of  interest,  and. 
the  governor  took  possession  of  its  pro^ 
erty,  which  he  advertised  for  sale.  Held, 
that,  at  the  suit  of  a  holder  of  boTids'cff  a 
subsequent  issue,  which  the  st^e"had  in- 
dorsed on  the  same  terms  as  the  first  issue, 
but  which  indorsement  the  legislature  had 
declared  not  binding  on  the  state,  the  court 
would  not  restrain  the  sale  of  the  road  by 
the  governor,  nor  take  the  possession  thereof 
frontthe- state,  nor  appoint  a  receiver  there- 
for.- Branch  v.  Macon  and  Brunswick  B,  B. 
Co.,  3  Woods  (U.  S.  C.  C.j,  385.     1875. 

36.  Bepeal;  constitutional  law.  The 
second  section'  of  the  act  of  February  35, 
1874,  repealing  all  provisions  in  charters  of 
railroad  companies  granting  state  aid,  which 
provided  that,  should  any  of  said  companies 
claim  that  they  have  a  vested  right  to  such 
aid,  and  apply  to  the  governor  for  the  same, 
any  citizen  of  the  state  may  interpose  by 
bill  to  restrain  such  companies,  and  the  ques- 
tion as  to  whether  such  vested  right  exists 
shall  be  for  the  courts  to  determine,  is  un- 
constitutional in  this,  that  it  is  in  violation 
of  the  true  intent  and  spirit  of  the  fifth  and 
thirty-first  paragraphs  of  the  first  article  of 
the  constitution  of  1868.  Northeastern  B: 
B.  Co.  V.  Morris,  59  Ga.,  364.    1877.     ^ 

37.  Sale  of  railway.  The  sale  of  a  de- 
linquent railway  under  the '-lien  oi  the  state 
had  the  effect  to  transfer  the  railway,  its 
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appurtenances  and  franchises  to  the  pur- 
chaser, and,  where  the  purchase  was  not 
made  by  the  company  itself,  to  dissolve  the 
corporation.  Rogersville  and  Jefferson  M. 
i?.  Co.  V.  Kyle,  9  Lea  (Tenn.),  691.     1883. 

38.  Statutes ;  construction.  By  the  pro- 
visions of  ch.  175,  Acts  1874-75,  the  state 
recognized  the  bonds  of  the  Wilmington, 
Charlotte  and  Rutherford  R.  R.  Co.  as  valid. 
Leak  v.  Bear,  80  N.  C,  271.     1879. 

39.  —  The  statutes  of  Mississippi  con- 
strued. Hemmingway  v.  Vicksburg  and 
Nashville  M.  R.  Co.,  52  Miss.,  16.     1876. 

40.  —  The  statute  of  Arkansas  construed. 
Tompkins  v.  Little  Rock  and  Ft.  Smith  R'y 
Co.,  15  Federal  Reporter,  6,  1882 ;  State  v. 
Little  Rock,  Miss.  River  and  Tex.  R'y  Co.,  31 
Ark.,  701,  1877. 

41.  —  The  Hannibal  and  St.  Joseph  loan 
construed.  State  ex  rel.  v.  Chappell,  74  Mo., 
335,  1881;  7  Amer.  &  Eug.  R.  R.  Cases,  118; 

'Ralston  v.  Crittenden,  3  McCrary  (U.  S.  C. 
d),  333,  1882. 

42.  —  The  statutes  of  South  Carolina 
granting  railway  aid  construed.  Hand  v. 
Savannah  and  Charleston  R.  R.  Co.,  12  So. 
Car.,  314.  1879.  See  Savie  v.  Same,  17  So. 
Car.,  219.     1881. 

43.  —  The  statutes  of  Florida  construed. 
Doggett  v.  Railroad  Co.,  99  U.  S.,  72,  1878; 
Molland  v.  State  of  Florida,  15  Fla.,  455, 
1876;  Trustees  of  Internal  Improvement 
Fund  v.  Jacksonville,  Pensacola  and  Mobile 
R.  R.  Co.,  U  Fla,,  708,  1878. 

44.  —  The  statutes  and  constitution  of 
Louisiana  construed.  WilliaTnsv.  Louisiana, 
103  U.  S.,  637,  1880;  3  Amer.  &  Eng.  R.  R. 
Cases,  128 ;  Durkee  v.  Board  of  Liquidation, 
103  U.  S.,  646,  1880;  State  ex  rel.  v.  Nicholls, 
30  La.  An.,  1217,  1878. 


SUBSCRIPTIONS  BT  TOWNSHIPS. 

See  SuBSCRiPTioss  by  Cities  ast)  Towss;  Susscsn^ 
TiONs  BY  Counties. 

1.  Action  of  township  trnst«es ;  how  far 
conclnsire.  After  township  trustees  have 
passed  upon  the  sufficiency  of  a  petition  pre- 
sented to  them  calling  for  an  election  to  de- 
cide the  question  of  levying  a  tax  in  aid  of 
the  construction  of  a  raUroad,  and  the  elec- 
tion has  been  ordered,  and  the  tax  voted  and 


levied,  the  validity  of  such  tax  cannot  be 
assailed  on  the  ground  that  the  petition  was 
not  signed  by  one-third  of  the  resident  tax- 
payers. Ryan  v.  Varga  and  B.  and  M.  R. 
R.  Co.,  37  la.,  78,  1873;  West  v.  Whitaker,. 
37  la.,  598,  1873. 

2.  —  The  trustees  having  jurisdiction  to 
determine  the  que^on,  their  decision  caa- 
not  be  collaterally  assailed,  but,  like  any 
other  judicial  determination,  remains  con- 
clusive until  reversed  or  set  aside  by  writ  of 
error,  certiorari,  or  other  direct  proceeding 
prdvided  by  law.     lb. 

3.  Agreement  to  surrender  the  stock. 
Under  an  act  which  authorizes  a  municipal 
township  to  subscribe  stock  in  a  railroad 
company,  it  is  not  competent  for  the  town- 
ship to  agree  to  surrender  to  the  company 
stock  of  the  company  for  which  it  subscribes 
and  issues  its  bonds,  and  a  contract  of  sub- 
scription which  contains  such  an  agreement 
is  void.  State  ex  rel.  v.  Brassfield,  67  Mo., 
331.     1878. 

4.  Amount ;  excessive.  Where  the  amount 
of  a  subscription  asked  by  the  petition  exr 
ceeds  two  per  centum  of  the  assessed  value 
of  the  taxable  property  of  the  township,  as 
shown  by  the  tax  duplicate  of  the  preceding 
year,  the  levy  and  assessment  of  a  tax  pur- 
suant thereto  are  illegal  and  void,  and  the 
collection  thereof  may  be  enjoined  at  the 
suit  of  a  tax-payer.  Columbus,  etc.,  R'y 
Co.  v.  Commissioners  of  Grant  County,  61 
Ind.,  437.     1879. 

s  5.  —  Only  two  per  centum  of  the  assessed 
value  of  the  taxable  property  of  the  town- 
ship, as  shown  by  the  tax  duplicate  of  the 
preceding  year,  can  be  levied  at  one  time, 
upon  one  petition  and  in  any  one  period  of 
two  years;  but  it  does  not  follow  that  other 
appropriations  cannot  be  made  at  other 
times  and  upon  different  petitions.  Brocaw 
V.  Commissioners  of  Gibson  County,  73  Ind.,. 
543,  1881;  3  Amer.  &  Eng.  K.  R.  Cases, 
573.  See,  also,  Bish  v.  Stout,  77  Ind.,  255.. 
1881. 

6.  Authority  to  subscribe.  A  tax  or  ap- 
propriation for  a  corporate  purpose  is  one  for 
the  benefit  of  the  inhabitants  of  the  munic- 
ipality. Taxes  levied  by  township  authori- 
ties to  aid  in  the  construction  of  a  railroad  are- 
for  a  corporate  purpose ;  and,  in  this  respect, 
the  distinction  between  a  donation  in  aid  of 
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a  railroad  and  a  subscription  to  the  capital 
stock  of  the  corporation  is  more  shadowy 
than  real.  The  power  is  granted  in  consider- 
ation of  the  public  benefits,  and  these  are  as 
great  in  one  case  as  in  the  other.  Chicago, 
Danville  and  Vincennes  R.  R.  Co.  v.  Smith, 
62  111.,  268,  1871 ;  6  Amer.  R'y  Rep.,  221. 

7.  Bonds.  Where  a  township  has  lawful 
power  to  issue  bonds  or  other  negotiable  se- 
curities, dependent  only  upon  the  adoption 
of  certain  preliminary  proceedings,  snch  as 
a  popular  election,  the  holder  in  good  faith 
has  the  right  to  assume  that  such  prelimi- 
nary proceedings  have  taken  place,  if  the 
fact  is  certified  on  the  face  of  the  bonds  by 
the  authorities,  whose  primary  duty  it  is  to 
ascertain  it;  and  the  mere  circumstance  that 
the  election  was  presided  over  and  the  re- 
turns made,  not  by  the  supervisor,  assessor 
and  collector  of  the  township,  ex  officio  judges 
of  elections,  but  by  a  moderator  chosen  by 
the  electors  present,,  can  be  of  no  avail  as  a 
defense  to  the  bonds  in  a  suit  brought  by  a 
bona  fide  holder.  Toion  of  Paiia  v.  Bowler, 
12  Amer.  &  Eng.  R.  R.  Cases  (U.  S.  S.  C), 
563;  107  U.  S.,  539.    1882. 

8.  —  Under  a  law  which  authorizes  the 
"proper  corporate  authorities"  of  a  town- 
ship to  issue  bonds  of  the  town  when  so  au- 
thorized by  a  vote  of  the  electors  at  an  elec- 
tien  called  for  that  purpose,  the  supervisor 
and  town  clerk  must  be  regarded  as  the  proper 
corporate  authorities  for  the  issue  and  de- 
livery of  the  bonds,  it  being  but  a  ministerial 
act,  though  they  are  not  such  for  the  pur- 
pose of  creating  the  indebtedness.  There  is 
a  distinction  between  the  creation  of  a  debt 
and  merely  executing  the  evidence  of  it. 
Tovm  of  Windsor  v.  Hallett,  97  111.,  204, 1881; 
3  Amer.  &  Eng.  R.  R.  Cases,  76. 

9.  —  A  township  bond  containing  a  state- 
ment that  "  it  is  to  be  converted  into  a  county 
bond  "  whenever  a  certain  injunction  shall 
be  finally  dissolved,  and  county  bonds  issued 
under  the  order  enjoined,  not  being  a 
promise  to  pay  money  absolutely,  but  a  stip- 
ulation for  bonds  thereafter  to  be  issued,  is 
not  negotiable  in  such  a  sense  as  to  preclude 
the  maker  from  defenses,  although  it  may  be 
held  by  the  plaintiflE  for  value  before  due, 
and  without  actual  notice  of  the  maker's 
defenses.  Merriwether  v.  Saline  County,  5 
Dillon  (U.  S.  C.  C),  265.    1878. 


10.  —  A  township  in  Missouri  voted  t* 
subscribe  for  stock  in  a  railroad  company. 
The  proper  county  court,  March  28,  1872, 
made  the  subscription,  and,  June  4th,  ordered. 
that  the  bonds  in  payment  therefor  be  is- 
sued. They  were  issued  in  October  follow- 
ing, but  bore  date  the  day  of  subscription. 
They  were  sealed  with  the  seal  of  the  court, 
and  signed  by  the  clerk  and  by  A.,  a  pre- 
siding justice,  although  the  latter  did  not  be- 
come such  until  October.  Neither  the  county- 
court  nor  the  other  justice  thereof  consented 
to  A.'s  act.  The  bonds  were  not  registered,, 
nor  was  the  certificate  of  registration  re- 
quired by  said  act  of  March  30th,  indbrsed 
thereon.  In  a  suit  by  B.,  a  holder  for  value, 
upon  the  bonds,  held,  that  he  was  charged 
with  notice  that  A.  was  not  presiding 
justice  at  the  time  they  bear  date.  That 
the  bonds  being  signed  by  A.  was  equivalent 
to  notice  that  they  were  not  in  fact  issued, 
before  the  passage  of  said  act.  and  that  they 
are  consequently  void.  Anthony  v.  County 
of  Jasper,  101  U.  S.,  698.     1879. 

11.  —  The  P.  C.  and  F.  D.  M.  R.  R.  Co^ 
was  incorporated  by  the  legislature  of  Mis- 
souri in  1860;  by  its  charter  the  county 
court  of  any  county  through  which  the  line 
was  located,  and  any  city  or  town,  were 
authorized  to  subscribe  for  stock,  and  to 
issue  bonds  to  pay  therefor;  by  §  7  a  proviso 
ion  is  made  for  taking  a  vote  of  the  taxable 
inhabitants  of  a  strip  of  country  on  either 
side  of  the  road,  and  if  a  majority  vote  in 
favor  of  a  tax  to  pay  for  stock,  it  is  made 
the  duty  of  the  court  to  levy  and  collect  the 
tax.  Held,  that  the  charter  gave  no  author- 
ity to  the  taxable  inhabitants  of  a  strip  of 
country  along  the  road  to  vpte  for  the  issue 
of  bonds,  or  for  an  issue  of  bonds  upon  a 
vote  in  favor  of  subscribing  for  stock,  but 
only  authorized  the  levy  and  collection  of  a 
special  tax  to  pay  for  stock.  Dodge  v.. 
County  of  Platte,  3  Amer.  &  Eng.  R.  R. 
Cases,  583;  83  N.  Y.,  318.     1880. 

12.  —  The  court  reaflSrms  the  ruling  in. 
Harter  v.  Kernochan,  103  U.  S.,  562,  that 
the  duly  signed  and  countersigned  township  i 
bonds,  payable  to  the  company  or  bearer^ 
which  recite  that  they  aye  duly  issued  in 
compliance  with  the  vote  of  the  legal  voters 
of  the  township,  cast  at  an  election  held  bjf 
virtue  of  the  Illinois  acts  of  Februaiy  35, 1867, 
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and  February  24,  1869,  are  valid  in  the  hands 
of  a  bona  fide  liolder.  Pana  v.  Bowler,  107 
U.  S.,  539.     1883. 

13.  —  A  township  was  authorized  to  sub- 
scribe to  the  stock  of  a  railway  company, 
provided  the  county  commissioners  should 
not'be  authoi'ized  by  a  vote  of  the  electors 
of  the  county  to  make  such  subscription. 
Held,  in  view  of  the  decisions  of  the  supreme 
court  of  the  state,  that  bonds  issued  by  the 
■township  in  payment  of  such  subscrip- 
tion were  void  in  the  hands  of  a  bona  fide 
purchaser,  where  the  electors  of  the  county 
liad  previously  voted  to  subscribe  such 
stock,  and  it  was  the  duty  of  the  county 
commissioners  to  ascertain  and  declare  the 
result  of  such  vote.  Northern  Nat.  Bank 
of  Toledo  V.  Trustees  of  Porter  Tp.,  5  Federal 
Eeporter,  568.     1880. 

14.  Certificate.  The  certificate  of  the 
township  trustees  of  the  original  township 
is  sufficient  evidence  of  the  compliance  with 
the  conditions  by  the  railway  company. 
Where  the  township  is  subsequently  divided, 
the  certificate  of  the  trustees  of  the  new 
township  is  unnecessary.  Meader  v.  Lowry, 
45  la.,  684,  1877;  Sioiuic  City  and  Pembina 
S.  B.  Co.  V.  Herron,  46  ib.,  701,  1877. 

15.  —  The  discretion  of  the  trustees  is 
limited  to  the  determination  of  the  facts 
that  the  road  has  been  built  and  that  the 
order  of  the  president  of  the  corporation  is 
accompanied  by  the  necessary  estimates. 
Harwoodv.  Quinby,  44  la.,  385.     1876. 

16.  —  The  certificate  of  the  township 
trustees  J;hat  a  company  is  entitled  to  re- 
ceive the  tax  is  not  authority  for  its  collec- 
tion, the  only  object  of  such  certificate  being 
to  authorize  the  treasurer  to  pay  to  the  com'- 
pany  the  amount  collected  and  in  his  hands. 
Lamb  v.  Anderson,  54  la.,  190.    1880. 

'  17.  —  The  certificate  of  the  clerk  of  elec- 
tion, required  to  be  executed  to  the  county 
auditor  by  ch.  133,  Laws  of  1876,  before  the 
levy  of  a  tax  under  its  provisions  is  author- 
ized, must  contain  all  the  particulars  enumer- 
ated in  said  chapter,  in  addition  to  a  copy 
of  the  notice  under  which  the  election  was 
held.  Held,  a  reference  to  such  notice  for  any 
of  the  conditions  of  the  tax  is  not  a  suffi- 
cient compliance  with  the  statute.  M.  and 
I.  S.  R.  B.  Co.  V.  Hiams,  53  la.,  501, 
1880. 


18.  Compliance.  While  a  tax  voted'  to 
aid  in  the  construction  of  a  railway  cannot 
be  collected  in  instalments,  yet,  if  the  com- 
pany shall  not  have  expended  enough  in  the 
city  or  township  to  entitle  it  to  the  whole,  it 
may  be  entitled  to  collect  the  part  earned  in 
lieu  of  the  whole.  Casady  v.  Lowry,  49  la., 
538.    1878. 

19.  Comproinise.  Notwithstanding  this 
court  holds  the  act  of  March  23,  1868,  au- 
thorizing the  issue  of  township  bonds,  un- 
constitutional, and  bonds  issued  thereunder 
void,  yet  since  the  courts  of  the  United 
States  hold  the  contrary,  such  bonds  cannot 
be  deemed  such  absolute  nullities  as  not  to 
be  the  subject  of  compromise.  State  ex  rel. 
V.  Holladay,  72  Mo.,  499.    1880. 

20.  Conditions.  Where  a  township  voted 
a  subscription  of  $50,000  of  the  capital  stock 
of  a  railway  company,  to  be  paid  in  bonds, 
under  a  law  providing  that  no  bonds  should 
be  delivered  nor  any  payment  made  under 
such  subscription  until  an  amount  of  work 
was  done  on  such  road  in  the  town,  or  on 
such  part  of  the  line  of  the  road  as  the  au- 
thorities issuing  the  bonds  should  designate, 
equal  in  value  to  the  amount  of  bonds  to  be 
issued,  and  the  condition  of  the  vote  was, 
that  the  bonds  were  to  be  delivered  when 
work  was  done  in  the  township  to  the 
amount  of  such  bonds,  it  was  held  that  the 
building  of  the  road  through  the  town  at  a 
cost  of  only  $30,000,  or  even  $41,000,  was 
not  a  substantial  compliance  with  the  condi- 
tions, and  that  the  court  would  not  compel 
the  issue  of  the  bonds  voted.  People  ex  rel. 
V.  Town  of  Waynesville,  88  111.,  469, 1878;  21 
Amer.  R'y  Rep.,  339. 

21.  —  Where  a  proposition  of  submission 
to  take  stock  in  a  railroad  corporation  is 
adopted  by  the  voters  of  a  township,  at  an 
election  called  in  pursuance  of  ch.  90,  Laws 
of  1870,  and  thereon  a  subscription  is  duly 
made,  and  the  proposition  submitted  con- 
tains a  condition  that  if  the  county  becomes 
a  stockholder  in  the  corporation,  or  issues 
bonds  to  it  undef  any  subscription,  the  sub- 
scription of  the  township  is  to  be  null  and 
void,  held,  that  such  township  subscription 
is  not  avoided  by  the  action  of  the  corpora- 
tion to  enforce  a  pretended  subscription  of 
such  county  and  obtain  the  county  bonds 
therefor,  when,  on  final  hearing  of  the  suit, 
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the  so-called  subscription  of  the  county  is 
held  invalid  for  want  of  power  en  the  part 
of  the  subscriber  to  make  it.  Atchison, 
TopeJea  and  Santa  Fe  R.  R.  Co.  v.  Comm'rs 
of  Jefferson  Co.,  31  Kans.,  309.    1878. 

22.  —  A  township  having  voted  aid  to  a 
railway  company,  the  county  board  ordered 
-one-half  the  necessary  tax  to  be  levied  and 
collected  at  once,  and  the  other  half  at  a 
time  specified.  The  first  half  was  duly 
levied,  but  more  than  a  year  elapsed  after 
the  time  fixed  for  the  levy  of  the  second 
half  without  anything  b'eing  done.  At 
length,  the  county  board  passed  a  resolution 
that  the  remaining  half  be  levied  and  col- 
lected, the  line  having  been  permanently 
located  and  put  in  operation  in  the  town- 
ship, and  having  spent  more  upon  its 
Toad  th^n  the  total  amount  of  aid  sub- 
scribed. Held,  that  the  railroad  was  entitled 
to  have  such  second  half  of  the  necessary 
tax  levied  and  collected,  and  that  a  tax- 
payer could  not,  by  injunction,  restrain  the 
collection  of  the  same.  Norton  v.  Milner, 
13  Amer.  &  Eng.  R.  R.  Cases  (Ind.),  639. 
1883. 

23.  —  Where  a  proposition  is  submitted  to 
the  voters  of  a  township,  under  ch.  90,  Laws 
of  1870,  to  take  stock  in  the  name  of  the 
township  in  a  railroad  corporation,  and 
three-fifths  of  the  electors  voting  favor  the 
subscription  and  the  issue  of  bonds,  and 
thereafter  the  subscription  is  made,  held, 
that  the  subscription  is  valid,  and  the  county 
commissioners  are  bound  to  issue  bonds  of 
such  towijship,  after  a  full  compliance  on 
the  part  of  the  corporation  with  the  terms 
and  conditions  of  such  submission,  notwith- 
standing the  proposition  of  submission  con- 
tains a  condition  to  be  performed  on  the 
part  of  the  township,  relating  to  a  transfer 
of  its  stock  in  the  corporation,  which  is  a 
nullity,  when  such  condition,  by  the  terms 
of  the  submission,  is  subsequent  to  the  sub- 
scription and  the  issuance  of  the  bonds. 
Atehison,  Topelea  and  Santa  Fe  R.  R.  Co.  v. 
Comm'rs  of  Jefferson  Co.,  31  Kans.,  309.  1878. 

24.  Consolidation  of  railways.  Although 
a  subscription  for  stock  of  a  railroad  be  duly 
authorized  by  the  requisite  number  of  the 
qualified  voters  of  a  township,  if  the  com- 
pany, before  the  subscription  be  actually 
made,  becomes  consolidated  with  another, 
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thereby  forming  a  third,  the  coimty  court  is 
not  empowered  to  subscribe,  on  behalf  of 
the  township,  for  stock  of  the  new  com- 
pany, and  issue  bonds  in  payment  therefor. 
Harshman  v.  Bates  County,  93  U.  S.,  569. 
1875. 

25.  ' —  The  records  of  the  township  shpw 
that  the  bonds  were  directed  to  be  issued 
and  delivered  to  the  consolidated  company ; 
the  township  is  therefore,  as  against  a  bona 
fide  holder  for  value,  estopped  from  denying 
their  validity.  Harter  v.  Kernochan,  103 
U.  S.,  56^,  1880;  8  Amer.  &  Eng.  R.  R. 
Cases,  83. 

28.  —  A  tax  voted  to  a  railway  inures  to 
the  benefit  of  a  corporation  with  which  it  is 
afterwards  consolidated.  Wilson  v.  Sala- 
manca, 99  U.  S.,  499.  1878.  See,  also, 
Atchison,  Colo,  and  Pacifio  R.  R.  Co.  v. 
Comm'rs  of  Phillips  County,  25  Kans.,  361, 
1881 ;  4  Amer.  &  Eng.  R.  R.  Cases,  336. 

27.  Constitutional  law.  Township  aid 
laws  held  to  be  constitutional.  Renwich  v. 
Davenport  and  Northwestern  R'y  Co.,  47  la., 
511,  1877;  Petty  v.  Myers,  49  Ind.,  1,  1874; 
Allison  V.  Louisville,  etc.,  R'y  Co.,  10  Bush 
(Ky.),  1, 1873;  Town  of  Arbington  v.  Cabeen, 
13  Amer.  &  Eng.  R.  R.  Cases  (111.),  5S1,  1883; 
Jordan  v.  Cass  County,  8  Dillon  (U.  S.  C.  C), 
185,  1874. 

28.  —  Certain  statutes  authorizing  town- 
ship aid  held  to  be  unconstitutional.  Harter 
V.  Kernochan,  108  U.  S.,  563,  1880;  3  Amer. 
&  Eng.  R.  R.  Cases,  83;  Wyscaver  v.  Atkin- 
son, 37  Ohio  St.,  80,  1881. 

29.  Conti'act  between  two  companies; 
validity.  Where  the  railroad  company 
named  in  the  petition  entered  into  a  written 
agreement  with  the  officers  of  another  com- 
pany, organized  to  build  another  line  into 
and  through  the  same  township,  to  the 
effect  that,  if  the  latter  company  should  suc- 
ceed in  so  building  its  railway,  it  should 
have  the  one-half  of  the  appropriation  to  be 
voted  for,  and,  if  it  failed  to  so  build  its 
proposed  railway,  then  the  former  company 
should  receive  but  one-half  of  said  aid,  and 
where  there  was  no  concealment  of  such 
agreement,  but  the  same  was  made  public 
through  the  county  newspapers  and  by  the 
circulation  of  hand-bills,  held,  that  the 
agreement  was  valid.  Bish  v.  Stout,  77  Ind., 
355.     1881. 
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30.  Contract  to  take  township  tax  in 
payment  for  work.  When  the  plaintiffs, 
under  a  contract  for  the  construction  of  a 
railroad  for  the  defendant,  agreed  to  collect 
and  receive  in  part  payment  a  certain  sum 
from  a  township  tax  voted  by  the  people  of 
the  township,  or  from  certain  subscriptions 
to  stock  that  had  been  made,  it  was  held 
that,  to  entitle  plaintiffs  to  recover,  they 
must  show  proper  effort  and  diligence  on 
their  part  to  collect  either  from  the  sub- 
scription or  tax,  or  some  excuse  for  not  so 
doing.  Arnold  v.  River  R.  R.  Construction 
Co.,  35  la.,  99,  1873;  5  Amer.  R'y  Rep., 
189. 

81.  Election,  The  action  of  the  persons 
or  the  tribunal  authorized  by  law  to  deter- 
mine the  result  of  an  election  held  for  the 
purpose  of  ascertaining  whether  a  munici- 
pal township  shall  issue  its  bonds  in  aid  of 
an  object  authorized  by  law  is  conclusive, 
and  a  bona  fide  purchaser  of  the  bonds  is 
under  no  obligation  to  look  beyond  it.  Town- 
ship of  Rock  Creek  v.  Strong,  96  U.  S.,  371. 
1877. 

32.  ^  The  constitution  of  Missouri  (art. 
11,  sec.  14)  requires  a  two-thirds  vote  to  au- 
thorize muuieipal  subscriptions  to  the  stock 
of  a  railroad  corporation.  A  township  voted 
stock  in  company  A.,  which  afterwards,  un- 
der a  general  law  of  the  state,  cdnsolidated 
with  company  B.,  and  formed  thereby  a  new 
company,  C.  Held,  that  a  subsequent  sub- 
scription by  the  township  to  company  C, 
by  virtue  of  the  prior  vote  to  company  A., 
was  unauthorized,  and  bonds  which  on  their 
face  recited  these  facts  were  void,  even  in 
the  hands  of  a  bona  fide  holder  for  value. 
Harshman  v.  Bates  Comity,  3  Dillon  (U  S 
C.  C),  150.     1874. 

33.  —  The  words  "  town  meeting "  have 
a  definite  and  well  settled  meeting  in  the 
township  law,  and  are  always  used  to  de- 
scribe the  annual  town  meetings  of  the  elect- 
ors of  the  town  for  the  purpose  of  electing 
town  officers,  and  transacting  such  other 
business  as  the  electors  are  authorized  to 
transact,  or  special  meetings  of  the  electors 
for  such  purposes  called  pursuant  to  law. 
Such  meetings  are  clearly  distinguishable 
from  "elections"  when  there  is  no  other 
business  transacted  but  to  elect  officers 
,   Chicago  and  Iowa  R.  R.  Co.  v.  Mallory,  lOl 


111.,  583,  1883;  5  Amer.  &  Eng.  R.  E.  Cases, 
189. 

84.  —  Under  a  law  providing  for  a  vote 
whether  a  township  shall  issue  bonds  in  aid 
of  a  railroad,  which  requires  the  town  clerk, 
upon  receiving  the  proper  petition,  to  '•  im- 
mediately give  the  notice  required  by  law 
for  an  election,"  etc.,  it  was  held  that  three 
notices  were  all  that  were  required  to  be 
posted  of  the  time  and  place  of  the  election^ 
the  same  as  of  an  annual  town  meeting, 
and  not  five,  as  the  law  then  required  in  case 
of  a  special  town  meeting.  Town  of  Wind- 
sor V.  Hallett,  97  111.,  204,  1881 ;  3  Amer.  & 
Eng.  R.  R.  Cases,  76. 

85.  —  Where  a  law  authorizing  municipal 
subscriptions  by  towns  in  counties  under 
township  organization  required  the  elections 
therefor  to  be  held  and  conducted  in  all  re- 
spects, and  returns  thereof  made,  "as  in, 
case  of  annual*  elections,"  it  was  held  that 
the  term  "annual  elections"  did  not  mean 
town  meetings,  but  was  used  in  the  sense  of 
general  elections,  and  therefore  tlia);  notice 
of  the  election,  under  the  general  election 
law,  was  sufficient.  Town  of  Prairie  v. 
Lloyd,  97  111.,  179,  1881;  3  Amer.  &  Eng.  R. 
R.  Cases,  58. 

3G.  —  If  the  certificates  of  the  clerks  of 
election  required  by  eh.  103,  Laws  of  1870,  are 
reasonably  susceptible  of  a  construction, 
which  will  show  a  compliance  by  them  with 
the  provisions  of  the  statute,  such  construc- 
tion will  be  given  it,  notwithstanding  any 
imperfections  in  form.  Casady  v.  Lowry 
49  la.,  523.     1878. 

37.  Estoppel ;  third  parties.  The  trustees 
of  B.  township,  in  pursuance  of  an  election, 
subscribed  $17,000  to  the  stock  of  the  S.  M. 
and  P.  R.  R.  Co.,  and  issued  and  delivered  the 
township  bonds  therefor.  Prior  to  the  elec- 
tion B.  and  others  made  a  mortgage  to  the 
trustees  to  indemnify  the  township  from  all 
loss  upon  the  subscription.  A  part  of  the 
bonds  were  negotiated  by  the  company  to- 
R.  H.  before  maturity.  R.  H.  applied  for  a 
mandamus  to  compel  the  township  trustees, 
to  levy  a  tax  to  pay  matured  interest  on  his 
bonds.  In  that  proceeding  the  supreme 
court  held  the  bonds  unauthorized  and  void. 
The  mortgaged  premises  had  been  conveyed 
by  B.  to  H.  H.  H.  H.  brought  a  suit  to  re- 
move the  cloud  of  the  mortgage  from  the 
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lands.  Held,  that  the  mortgagor  and  his 
grantees  were  not  estopped  from  asserting 
the  invalidity  of  the  bonds,  and  tliat  the 
mortgage  should  be  canceled.  Hojpple  v. 
Mpple,  33  Ohio  St.,  116.     1877. 

38.  Expenses  of  proceedings.  A  county- 
is  in  no  way  interested  in  the  voting  of  taxes 
in  its  various  townships  in  aid  of  railways, 
and  cannot  be  required  to  pay  any  part  of 
the  expense  thereby  incurred.  McBride  v. 
Hardin  Cdunty,  7  Amer.  &  Eng.  R.  R.  Cases 
(la.),  321.     183S. 

39.  Forfeiture.  The  money  in  the  hands 
of  a  county  treasurer,  arising  from  a  tax 
voted  by  a  township  in  aid  of  a  railroad, 
where  the  company  has  forfeited  all  right 
to  the  same,  under  §  18  of  tire  act  of  May  12, 
1869  {1  R.  S.  1876,  p.  736),  and  §§  1  and  2  of 
the  supplemental  act  of  December  34,  1873 
(Acts  1873,  p.  56),  it  not  having  been  diverted 
into  the  township  funds,  belongs  to  the 
township,  unless  it  has  been  demanded  by 
the  township  tax-payers  within  two  years 
after  the  passage  of  the  act  of  1872,  or. 
within  two  years  after  the  forfeiture  thereof 
by  the  company ;  and  such  demand,  being 
matter  of  defense,  need  not  be  negatived  in 
the  complaint  in  an  action  by  a  township 
against  a  county  to  recover  a  tax  voted  by 
the  township.  Centre  Township  v.  Commis- 
sioners of  Marion  County, '70  Ind.,  563.  1880. 

40.  Foreign  company.  That  the  property 
and  franchises  of  a  railway  company  are 
owned  by  a  foreign  corporation,  that  there 
was  a  prior  existing  levy  on  the  township  to 
aid  the  same  line,  or  that  proper  notices  of 
election  concerning  the  levy  of  the  tax  wei-e 
not  given,  are  matters  which  must  have 
been  decided  by  the  commissioners  before 
granting  the  prayer  of  the  petition,  and  that 
decision  could  only  be  reviewed  upon  a 
direct  appeal.  It  cannot  be  questioned  by  a 
suit  to  enjoin  the  collection  of  the  tax. 
Reynolds  v.  Faris,  80  Ind.,  14.     1881. 

41.  Fraud.  When  the  electors  of  a  town- 
ship were  induced  by  fraudulent  representa- 
tions to  vote  a  tax  to  aid  in  the  construction 
of  a  railway,  the  collection  of  the  tax  could 
not  be  enforced.  Sinnett  v.  Moles,  33  la., 
25.    1873. 

42.  Illegal  tax ;  refunding  by  treasurer 
of  county.  Where  taxes  to  aid  in  the  con- 
struction of  a  railway  were  voted  in  two  or 


more  townships  in  a  county,  in  ope  of  which, 
after  a  part  of  the  taxes  had  been  collected, 
the  tax  was  declared  illegal,  it  was  held  that 
the  treasurer  was  not  authorized  to  refund 
the  taxes  illegally  collected  out  of  the  taxes 
lawfully  collected  from  the  other  townships; 
and  that  mandamus  would  lie  to  compel  him 
to  pay  the  latter  over  to  the  company.  D. 
M.  and  M.  R.  R.  Co.  v.  Edwry,  51  la.,  486. 
1879. 

43.  Incorporated  towns.  For  the  purpose- 
of  a  tax  in  aid  of  a  railway,  an  incorporated 
town  within  a  township  is  part  of  the  town- 
ship.    Reynolds  v.  Fari%  80  Ind.,  14.     1881. 

44.  Indiana  statute.  The  power  of  coun- 
ties and  townships  to  vote  aid  to  railroad 
compa-nies  is  conferred  and  regulated  by  the 
act  of  May  13,  1869,  and  the  supplement  and 
amendatory  acts  of  January  30,  1873,  and 
March  11,  1875.  Feed  v.  Millikan,  79  Ind., 
86.'   1881. 

45.  Injunction.  Any  tax -payer  of  a  pre- 
cinct has  the  right  by  legal  proceedings  to 
restrain  the  Sale  of  the  bonds  of  the  precinct 
illegally  issued  to  aid  in  the  construction  of 
a  railway.  Allison  v.  Louisville,  ete.,  R!y 
Co.,  9  Bush  (Ky.),  2-17.     1873. 

48.  —  A  bill  to  enjoin  the  supervisor  of  a 
town  from  issuing  the  bonds  of  a  township, 
charged,  "on  information  and  belief,  that 
said  company  will  soon  demand  of  the  su- 
pervisor of  said  town  all  or  a  part  of  said 
bonds,  and  that  there  is  danger,  unless  said 
supervisor  is  enjoined  from  issuing  said 
bonds,  and  the  said  company  restrained  from 
receiving  the  same,  that  said  bonds  will  be 
issued  and  registered."  Held,  that  this  was 
a  specific  and  positive  chai-ge  that  there  was 
danger  that  the  bonds  woiild  be  issued  and 
registered,  unless  the  supervisor  was  re- 
strained from  issuing  the  boiids,  and  clearly 
entitled  the  complainant  to  an  answer. 
Campbell  v.  Paris  and  Decatur  R.  R.  Co.,  71 
111.,  611.     1874. 

47.  —  The  railway  company  is  not  a  nec- 
essary pai'ty  defendant  in  an  action  brought 
by  a  township  against  the  board  of  county 
commissioners,  to  perpetually  enjoin  them, 
as  agents  of  the  township,  from  subscribing 
to  the  capital  stock  of  such  company,  and 
executing  bonds  therefor,  under  the  author- 
ity of  a  special  election,  where  the  petition 
alleges  the  conditions  precedent  to  the  power 
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of  the  county  board  to  call  the  election  and 
make  any  subscription  were  not  complied 
with.  Township  of  Dixon  v.  Commas  of 
Sumner  County,  25  Kans.,  519.     1881. 

48.  Legalizing'  .act.  The  act  of  the  legis- 
lature, adopted  after  this  suit  was  instituted, 
declaring  that  the  act  of  the  county  judge 
in  casting  the  vote  of  the  precinct  in  an  elec- 
tion for  directors  of  the  company,  and  the 
act  of  the  commissioners  in  requesting  him 
to  call  an  election  in  the  precinct,  were  legal 
and  valid,  could  not  affect  the  rights  of  the 
parties  to  the  suit,  or  the  law  as  it  existed  at 
the  time  the  petition  was  iiled.  Allison  v. 
Louisville,  etc.,  Ry  Co.,  9  BiJsh  (Ky.),  247. 
1873. 

49.' —  The  judicial  being  a  co-ordinate 
and  independent  department  of  the  state 
government,  neither  of  the  other  depart- 
ments can  constitutionally  interfere  with  it 
in  the  exercise  of  its  exclusive  right  to  de- 
termine the  law  of  existing  cases.    lb. 

60.  —  A  legalizing  act  held  valid.  Unity 
v.'Burrage,  103  U.  S.,  447,  1880;  2  Amer.  & 
Eng.  E.  E.  Cases,  560. 

51.  —  A  legalizing  act  held  unconstitu- 
tional. Columbus,  etc.,  R'y  Co.  v.  Commis- 
sioners of  Grant  County,  63  Ind.,  427.    1879. 

52.  Limitations.  Under  chs.  2  and  50, 
Laws  of  1873,  it  was  the  duty  of  the  town- 
ship trustees,  after  a  tax  had  been  voted  to 
aid  in  the  construction  of  a  railroad,  and  the 
engineer's  estimates,  together  with  an  order 
of  the  president  of  the  company,  had  been 
presented,  showing  that  the  statute  had  been 
complied  with  and  that  the  company  had 
expended  more  than  the  amount  of  the  tax 
in  the  township,  to  certify  the  fact  to  the 
county  treasurer.  Harwood  v.  Quinby,  44 
la.,  385.     1876. 

53.  —  The  statute  of  limitations  would  not 
operate  to  bar  an  action  of  mandamus  to 
compel  the  trustees  to  perform  this  duty,  in 
a  case  where  the  tax  had  been  voted  prior  to 
the  enactment  of  these  statutes,  until  three 
years  after  they  took  effect.    lb. 

54.  Mandamus.  A  writ  of  mandate  is  the 
proper  remedy  to  oblige  the  board  of  com- 
missioners of  a  county  to  levy  a  tax  in  pay- 
ment of  a  township  subscription  to  the  stock 
by  a  railway  company.  Board  of  Commis- 
sioners of  Decatur  County  v.  The  State,  13 
Amer.  &  Eng.  E.  R.  Cases  (Ind.),  604.    1883. 


55.  Narrow  gauge  railway.  The  con- 
struction of  a  narrow  gauge  railway  is  suffi- 
cient compliance  with  the  law,  unless  it  be 
shown  that  such  narrow  gauge  road  is  un- 
able to  do  the  business  of  the  countr'y.  Cas- 
ady  V.  Louiry,  49  la.,  533.     1878. 

5G.  Proceedings.  Proceedings  for  town- 
ship subscription  under  various  statutes 
examined.  Columbus,  etc.,  Ry  Co.  v.  Com- 
missioners of  Grant  County,  65  Ind.,  437, 
1879;  Petty  V.  Myers,  i9ih.,  1, 1874;  Reynolds 
V.  Faris,  80  ib.,  14,  1881 ;  Peed  v.  Millikan, 
79  ib.,  86,  1881;  Commissioners  of  White 
County  V.  Kapp,  13  Amer.  &  Eng.  E.  R. 
Cases  (Ind.),  642,  1883;  Gavin  v.  Commis- 
sioners of  Decatur  County,  13  ib.,  685  (Ind.), 
1883;  Atchison,  Topeka  and  Santa  Fe  R.  R. 
Co.  V.  Commas  of  Jefferson  Co.,  31  Kans., 
309,  1878 ;  Zorger  v.  Township  of  Rapids,  36 
la.,  175,  1873. 

57.  Published  agreement;  failure  to 
comply  therewith.  The  fact  that  the  rail- 
road company,  prior  to  the  election,  caused 
to  be  published  in  a  newspaper  of  the  town- 
ship an  agreement  or  proposition  that  it 
would,  within  a  certain  time,  expend  a  sum 
named  in  the  erection  of  machine  shops, 
etc.,  and  that  the  company  had  not  expended 
the  amount  stated,  would  not  invalidate  the 
tax,  nor  authorize  the  issuance  of  an  in- 
junction to  restrain  its  collection.  Zor- 
ger V.  Township  of  Rapids,  86  la.,  175. 
1873. 

58.  Purchase  of  railway.  Where  taxes  are 
voted  by  a  township  to  a  railway  company, 
upon  the  condition  that  it  will  construct  a 
railway  between  two  points  named,  such 
company  does  not  become  entitled  to  such 
aid  by  forming  an  all-rail  connection  between 
such  points  by  the  purchase  of  a  constructed 
road  of  another  company  for  a  portion  of  the 
distance,  though  the  portion  so  constructed 
is  entirely  outside  of  the  township  voting 
the  aid.  Iowa,  Minn,  and  North  Paeifte 
R.  R.  Co.  V.  Schenck,  7  Amer.  &  Eng.  R.  R. 
Cases  (la.),  324.     1881. 

59.  Railways  already  built.  Townships 
have  no  right  to  vote  aid  to  railways  already 
constructed.  Brocaw  v.  Commissioners  of 
Gibson  County,  73  Ind.,  543,  1881;  3  Amer. 
&  Eng.  E.  R.  Cases,  573;  State  ex  rel.  v. 
County  Court  of  Bates  County,  57  Mo.,  70, 
1874.    See,  also.  Lamb  'v.  Anderson,  54  la., 
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190,  1880;  Iowa,  Minn,  and  North  Pacific  R. 
B.  Co.  V.  SchencJc,  56  la.,  628,  1881. 

60.  School  trustees'  powers.  A  township 
not  under  township  organization  has  no 
povfer  to  become,  through  the  trustees  of 
schools,  a  stoclf  holder  in  a  railroad  company, 
with  power  to  issue  bonds  and  levy  and  col- 
lect taxes  on  the  property  in  the  township 
to  pay  the  bonds.  People  v.  Dupuyt,  71  111., 
651.    1874. 

61.  Tax  books.  'The  validity  of  the  tax 
did  not  depend  upon  its  extension  on  the  tax 
books  in  the  year  in  which  it  was  voted,  and 
the  fact  that  it  was  not  so  extended  would 
not  prevent  it  from  being  afterward  en- 
tered thereon  as  an  unpaid  tax  of  a  former 
year.  Harwood  v.  Brownell,  48  la.,  657. 
1878. 

62.  Tftx  receipts.  An  instrument  exe- 
cuted by  the  treasurer  of  a  railroad  company 
in  the  form  of  an  advance  receipt  for  taxes 
voted  in  a  certain  township  in  aid  of  the 
company,  and  which  provided  that  it  should 
be  received  by  the  company  from  the  county 
treasurer  in  payment  of  so  much  of  such 
taxes,  was  held  not  to  be  collectible  from  the 
company  or  an  indorser  until  it  had  been 
tendered  in  payment  of  the  taxes  specified 
and  refused  by  the  county  treasurer.  Lisle 
V.  la.,  Minn,  and  North  Pacific  R.  R.  Co., 
B4  la.,  499,    1880. 

63.  When  tax  becomes  due.  While,  under 
oh.  48,  Laws  of  1868,  it  is  the  duty  of  the 
treasurer  to  collect  and  pay  into  the  treas- 
ury a  tax  voted  in  aid  of  a  railroad,  yet  the 
company  cannot  enforce  this  duty  by  man- 
damus until  it  shows  itself  fully  entitled  to 
the  tax  by  presenting  to  the  treasurer  an 
order  of  the  president  or  managing  director, 
accompanied  by  certified  estimates  of  the  en- 
gineer, showing  that  an  amount  equal  to  tlffe 
tax  has  been  expended  by  the  company 
witliin  the  county.  Until  this  is  dona  the 
tax  does  not  become  delinquent.  Hq,rwood 
and  Cedar  Falls  and  Minnesota  R'y  Co.  v. 
Case,  37  la.,  692.     1873. 

61.  Where  money  may  be  expended. 
When  aid  is  subscribed  by  a  township  for 
the  construction  of  a  railway  through  the 
same,  the  money  need  not  necessarily  be  ex- 
pended on  that  part  of  the  road  within  the 
limits  of  the  township,  but  it  may  be  ex- 
pended  OQ   the    road    outside   its    limits. 


Brocaw  v.  Commissioners  of  Gibson  County, 
73  Ind.,  548,  1881;  3  Amer.  &  Eng.  R.  R. 
Cases,  573. 


SUNDAY  LAWS. 

1.  Employes;  sales  to.  Railway  em- 
ployes are  bona  fide  travelers,  and  the  keeper 
of  a  hotel  may  sell  them  excisable  liquors  on 
Sunday  the  same  as  to  other  travelers. 
Brunton  v.  Brerfiner,  4  Cowper's  Justiciary 
(Scotch),  1.     1878. 

2.  Operation  of  railways.  The  running 
of  its  passenger  trains  by  appellee,  trans- 
porting passengers,  baggage,  etc.,  on  the 
Sabbath  day,  is  not  a  violation  of  ^  10.  art. 
17,  ch.  29,  General  Statutes.  Such  use  of  its 
trains  on  that  day  held  to  be  a  "work  of 
necessity."  Commonwealth  v.  Louisville  and 
Nashville  R.  R.  Co.,  80  Ky.,  291,  1882;  6 
Amer.  &  Eng.  R.  R.  Cases,  216. 

3.  —  Necessary  repairs  of  a  railway  may 
be  made  on  Sunday.  Yonoslci  v.  The  State, 
5  Amer.  &  Eng.  R.  R.  Cases  (lEd.),40.    1882. 

4.  Street  railways.  This  court  is  not  pre- 
pared to  hold  that  the  running  of  street  rail- 
road cars  on  Sunday,  in  cities  and  the  vicin- 
ity thereof,  is  not  a  work  of  necessity,  as 
contemplated  by  s.  4579  of  the  Code.  Augu.,sta 
and  Summerville  R.  R.  Co.  v.  Renz,  55  Ga., 
126.     1875. 


SUPERFLUOUS  LAND. 

1.  Abandonment.  The  abandonment  by 
the  company  of  the  undertaking  for  which 
the  lands  were  purchased  will  not,  inde- 
pendently of  the  legislative  enactments, 
give  the  former  owner  any  right  to  a  recon- 
veyance. Astley  V.  Manchester  R'y  Co.,  3 
De  Gex  &  Jones,  453 ;  59 Eng.  Ch.,  453.    1858. 

2.  Contract.  A  contract  for  sale  of  super- 
fluous land  construed.  Best  v.  Hamand, 
Law  Reports,  12  Chancery  Division,  1.   1878. 

3.  Conveyance,  The  mere  fact  of  a  rail- 
way company  purporting  to  convey  away 
lands  acquired  by  it  for  the  purposes  of  its 
undertaking  is  not  conclusive  to  show  that 
the  lands  so  conveyed  are  superfluous  land's 
within  the  meaning  of  sec.  128  of  the  Lands 
Clauses  Consolidation  Act,  1845.  Hobbs  v. 
Midland  R'y  Co.,  Law  Reports,  20  Chancery 
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Division,  418,  1883 ;  10  Amer.  &  Eng.  R.  R. 
Cases,  53. 

4.  Surface.  A  railway  company  pur- 
chased land  for  the  purpose  of  making  an 
underground  railway.  It  excavated  the 
soil,  constructed  the  line,  and  then  built  au 
arch  over  it,  and  replaced  the  surface  over 
the  arch.  Held,  by  Fry,  J.,  and  by  James 
and  Cotton,  L.  JJ.,  Baggallay,  L.  J.,  doubt- 
ing, that  the  company  was  not  authorized, 
by  sec.  137  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  to  sell  the  vacant  space  over 
the  arch  as  " superfluous  land."  "Superflu- 
ous land "  must  be  land  separated  by  a  ver- 
tical, not  by  a  horizontal,  boundary,  from 
land  required  for  the  purposes  of  the  com- 
pany. Metropolitan  R'y  Co.,  In  re.  Law 
Reports,  13  Chancery  Division,  607.     18t9. 

5.  Statute.  English  statutes  in  relation 
to  superfluous  land  construed.  London  and 
Southwestern  R'y  Co.  v.  Gomm,  Law  Re- 
ports, 20  Chancery  Division,  563;  11  Amer. 
&  Eng.  R.  R.  Cases,  385,  1883;  Norton  v. 
Lpndon  and  North  Western  R'y  Co.,  Law 
Reports,  13  Chancery  Division,  268,  1879; 
Beauchamp  v.  Great  Western  R'y  Co.,  Law 
Reports,  3  Chancery  Appeal  Cases,  745,  1868; 
Coventry  v.  London,  Brighton  and  South 
Coast  R'y  Co.,  Law  Reports,  5  Equity  Cases, 
104,  1867 ;  City  of  Glasgow  Union  R'y  Co.  v. 
Caledonian  R'y  Co.,  3  Paterson  (House  of 
Lords,  Scotch  App.),  '1946,  1871;  May  v. 
Great  Western  R'y  Co.,  Law  Reports,  8 
Queen's  Bench  Cases,  26,  1873. 

«.  Unused  land.  Land  which  is  taken 
compulsorily  by  a  railway  company  for  the 
purposes  of  its  act,  and  which  is  bona  flde 
retained  by  it  with  a  reasonable  expectation 
of  using  it  for  such  purposes,  does  not,  at 
the  expiration  of  ten  years  from  the  time 
fixed  for  the  completion  of  the  works,  vest 
in  an  adjoining  owner  as  superfluous  land, 
under  the  Lands  Clauses  Consolidation  Act, 
1845,  3.  137,  merely  because,  from  insufii- 
cienoy  of  trafiic  or  from  want  of  funds,  the 
company  cannot  immediately  apply  it  to  such 
purposes,  although  it  is,  in  the  meanwhile, 
let  out  to  yearly  tenants  and  applied  to  pur- 
poses for  which  it  is,  in  its  then  condition, 
suitable.  Betts  v.  Great  Eastern  R'y  Co., 
Law  Reports,  3  Exchequer  Division,  183, 
1878;  31  Eng.  (Moak),  313. 

7.  —  The  fact  that  lands  are  in  the  vicin- 


ity of  a  populous  town  is  a  circumstance  to 
I'aise  a  presumption  that  such  lands  will  be 
needed  on  ancount  of  the  increased  trafflo 
of  the  railway.  Hooper  v.  Bourne,  83  Eng. 
(Moak),  601 ;  Law  Reports,  5  Appeal  Cases, 
1.  1880.  See,  also.  Hooper  v.  Great  Western 
R'y  Co.,  Law  Reports,  3  Queen's  Bench  Di- 
vision, 389,  1877;  31  Eng.  (Moak),  145; 
Hooper  v.  Bourne,  Law  Reports,  3  Queen's 
Bench  Division,  358,  1877. 

8.  —  Lands  purchased^  for  extraor^linary 
purposes  and  not  taken  compulsorily  are  not 
to  be  deemed  superfluous  lands.  City  of 
Glasgow  Union  R'y  Oo.^  v.  Caledonian  R'y' 
Co.,  Law  Reports,  3  Scotch  &  Divorce  Ap- 
peal Cases,  160.    1871. 

9.  Wall.  Where,  by  agreement,  a  wall 
has  been  built  on  land  dividing  the  prop- 
erty of  an  individual  from  that  of  the  com- 
pany, and  the  individual  and  the  company 
are,  by  the  same  agreement,  the  joint  own- 
ers of  the  land  on  which  the  wall  is  built, 
that  circumstance  does  not  affect  the  indi- 
vidual, so  as  to  pi'event  him  from  being  con- 
sidered an  "  adjoining  owner.*'  London  and 
South  Western  R'y  Co.  v.  Blackman,  Law  Re- 
ports, 4  English  &  Irish  Appeal  Cases,  600. 
1870. 


SUPERINTENDENT  OF  RAILWAY. 

1.  Compensation.  If  there  is  no  special 
agreement  fixing  the  amount  the  superin- 
tendent of  a  railroad  company  shall  receive 
for  his  services  as  superintendent,  he  is  en- 
titled to  receive  the  value  of  such  services. 
Bee  V.  San  Francisco  and  Humboldt  Bay  R. 
R.  Co.,  46  Cal.,  348,  1873;  7  Amer.  R'y  Rep., 
504. 

2.  —  If  the  superintendent  of  a  railroad 
cempany,  at  the  request  of  the  company,  be- 
fore work  is  commenced  in  the  field,  per- 
forms work  which  is  not  technically  within 
the  line  of  a  superintendent's  duty,  it  will 
be  presumed  that  in  doing  the  work  he  acted 
in  his  capacity  as  superintendent.     lb, 

3.  —  In  an  action  by  the  superintendent 
of  a  railroad  company,  brought  against  the 
company  to  recover  the  value  of  his  services 
as  superintendent,  if  the  company  claim  that 
his  salary  had  been  fixed  at  a  stipulated  sum, 
conversations  between  the  plaintiff  and  di- 
reolors  of  the  company  are  admissible  in 
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•evidence  to  show  that  he  dissented  from  the 
.amount  of  salary  proposed  for  him  by  the 
■directors,  and  that  he  did  not  consider  his 
salary  as  fixed  at  a  stipulated  sum.    lb. 


SURETYSHIP. 

1.  Appeal.  On  the  evidence,  held  that 
the  surety  upon  an  appeal  bond  was  liable 
without  further  proceedings  against  the  prin- 
cipal. New  Orleans,  Mobile,  etc.,  R.  B.  Co. 
V.  Dugan,  27  La.  An.,  465.     1875. 


SURFACE  WATER. 

See  Eminent  Doiiain;  Limitations. 

1.  Contract  for  drainage.  The  plaintiff 
gave  a  railway  company  free  right  of 
•way  across  his  land,  but  stipulating  that 
it  should  not  cause  an  overflow  of  water 
on  his  field,  which  the  company  contracted 
that  it  would  observe  by  constructing  a 
water-way  la,rge  enough  to  prevent  overflow. 
The  company  violated  its  contract  by  con- 

'  fitructing  an  insufiicient  water-way,  whereby 
much  of  plaintiff's  growing  crop  was  de- 
stroyed and  unplanted  ground  injured, 
greater  labor  being  i-equired  to  prepare  it  for 
planting  by  reason  of  the  overflow.  In  an 
action  for  damages  against  the  company, 
Jield,  that  the  damages  to  which  plaintiff  was 
entitled  were  such  as  are  recoverable  in  an 
action  of  trespass.  Sabine  and  East  Texas 
My  Co.  V.  Joaehimi,  58  Tex.,  456,  1883;  11 
Amer.  &  Eng.  R.  R.  Cases,  539.  See,  also. 
Madden V.  Railway  Co.,  36  Ohio  St.,  46, 1880; 
S  Amer.  &  Eng.  R.  R.  Cases,  233. 

2.  Conveyance.  A  deed  gives  the  com- 
pany no  right  to  flood  the  remaining  land 
"with  water  brought  by  it  from  other  lands 
when  the  consideration  of  the  deed  is  only 
for  the  land  conveyed.  Jacksonville,  North- 
western and  Southeastern  R.  R.  Co.  v.  Cox, 
91  lU.,  500.     1879. 

3.  Easement.  In  an  action  against  a  rail- 
way company  for  diverting  surface  water, 
.and  turning  it  upon  the  plaintiff's  land,  the 
evidence  tended  to  show  that  the  railway 
embankment  obstructed  the  flow  of  the  sur- 
face water  from  the  hills  and  down  a  ravine, 
jiud  that  the  defendant  had  dug  a  ditch  on 


the  upper  side  of  the  road,  and  had  thereby 
conducted  the  water  a  distance  of  several 
rods,  and  dischai'ged  it,  through  a  culvert 
under  the  road,  upon  land  of  the  plaintiff, 
where  it  had  not  been  accustomed  to  flow. 
The  defendant  claimed  the  right  to  do  this, 
on  the  ground  that  it  was  necessary  to  the 
proper  construction  and  maintenance  of  the 
railway.  The  jury  returned  a  verdict  of 
$1  for  the  plaintiff.  The  question  then  arose 
as  to  the  right  of  the  plaintiff  to  costs ;  and 
the  defendant  asked  the  court  to  rule  that, 
"if  the  right  claimed  at  the  trial  existed 
merely  as  incident  to  the  right  to  construct 
and  maintain  a  railroad,  it  would  not  con- 
stitute an  easement."  The  judge  "  declined 
so  to  rule,  and  ruled  to  the  contrary,"  and 
thereupon  made  a  certificate  that  a  right  to 
an  easement  was  in  fact  involved  in  the 
action.  Held,  that  no  error  appeared. 
Rathke  v.  Gardner,  134  Mass.,  14.     18S3. 

4.  Embankment.  A  complaint  set  forth 
that  during  the  winter  season  large  quan- 
tities of  water  fiowed  from  some  distance 
above  plaintiff's  premises  along-side  and 
parallel  to  a  highway,  and  passed  plaintiff's 
premises  without  collecting  there;  that  a 
railroad  company,  whose  lands  adjoined 
plaintiff's,  so  constructed  an  embankment  as 
to  cause  such  water  to  collect  on  plaintiff's 
lands.  Held,  not  a  watercourse,  and  that 
an  action  was  not  maintainable  for  the  obr 
struction.  Wagner  v.  Long  Island  R.  R. 
Co.,  5  Thompson  &  Cook  (N.  Y.  Supreme 
Ct.),  163,  1874;  appeal  dismissed,  70  N.  Y., 
614,  1877.  See,  also,  Conhocton  Stone  Road 
Co.  V.  N.  Y.  and  Erie  R.  R.  Co.,  5  Thomp- 
son &  Cook  (N.  Y.  Supreme  Ct.),  651.     1875. 

5.  Evidence.  In  an  action  of  trespass  on 
the  case  for  wrongfully  and  injuriously 
building  an  embankment  on  defendant's 
own  land,  so  as  to  cause  an  obstruction  and 
reflow  of  water  on  plaintiff's  land,  it  is  not 
error  to  refuse  introduction  of  testimony  on 
the  part  of  the  defendant,  that  the  drain 
constructed  by  the  defendant,  to  carry  the 
water  from  the  land  of  the  plaintiff,  was 
such  a  drain  as  is  usual  and  customary  to  be 
constructed  at  such  embankments  on  rail- 
roads generally,  and  have  been  found  suffi- 
cient for  the  purposes  of  carrying  off  the 
water  at  like  places.  Beaty  v.  Baltimore  and 
Ohio  R.  R.  Co.,  6  West  Va.,  388.     1873. 
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6.  Negligence.  While.a  railway  company- 
has  a  right  to  drain  sui-face  water  from  ,  its 
road-bed  so  as  to  protect  the  same,  the  work 
must  be  so  done  as  to  occasion  no  unneces- 
sary inconvenience  or  damage  to  the  adjoin- 
ing proprietor.  And  the  latter  may  recover 
for  injuries  produced  by  mere  negligence 
without  proving  malicious  intent.  McCor- 
miek  v.  Kansas  City,  St.  Joseph  and  Council 
Bluffs  B.  R.  Co.,  57  Mo.,  433,  1874;  9  Amer. 
R'yRep.,133. 

7.  —  No  action  will  lie  for  changing  the 
flow  of  surface  water  where  reasonable  care 
9,nd  skill  are  used  by  the  railway  company. 
Wagner  v.  Long  Island  R.  R.  Co.,  3  Hun 
(N.  Y. ),  633,  1874 ;  appeal  dismissed,  Same  v. 
Same,  70  N.  Y.,  614, 1877;  Morrison  v.  Bucks- 
port  and  Bangor  R.  R.  Co.,  67  Me.,  853, 
1877;  Atchison,  Topeka  and  Santa  Fe  R.  R. 
Co.  V.  Hammer,  33  Kans.,  763,  1879.  See, 
also,  Hunkers  v.  Kansas  City,  St.  Joseph 
and  Council  Bluffs  R.  R.  Co.,  60  Mo.,  384, 
1875;  Hosher  v.  Kansas  City,  St.  Joseph  and 
Council  Bluffs  R.  R.  Co.,  ib.,  329,  1875;  9 
Amer.  R'y  E^p.,  330 ;  Munkers  v.  Kansas 
City,  St.  Joseph  and  Council  Bluffs  R.  R.  Co 
73  Mo.,  514, 1880 ;  5  Amer.  &  Eng.  R.  R.  Cases, 
79;  Mills  i}.  a.  and  C.  R.  R.  Co.,  13  So.  Car., 
97,  1879;  5  Amer.  &  Eng.  R.  R.  Cases,  55; 
O'Connor  v.  Fond  du  Lac,  Amboy  and  Peoria 
R'y  Co.,  53  Wis.,  536,  1881 ;  5  Amer.  &  Eng. 
R.  R.  Cases,  83;  Cairo  and  Vincennes  R.  R. 
Co.  V.  Stevens,  73  Ind.,  278,  1881;  5  Amer. 
&  Elig.  R.  R.  Cases,  58;  Cairo  ajid  Vin- 
cennes R.  R.  Co.  V.  HouTy,  77  Ind.,  364, 
1881. 

8.  —  A  railroad  company  has  no  right,  by 
an  embankment  or  other  artificial  means,  to 
obstruct  the  natural  flow  of  the  surface 
water,  and  thereby  force  it  in  an  increased 
quantity  upon  the  lands  of  another,  and  if  it 
does  so,  it  is  liable  for  any  injury  that  the 
owner  of  the  land  may  sustain  by  reason 
thereof.  Toledo,  Wabash  and  Western  R'y 
Co.  V.  Morrison,  71  111.,  616,  1874;  Jackson- 
ville, Northwestern  and  Southeastern  R.  R. 
Co.  V.  Cox,  91  111.,  500,  1879;  Cornish  v. 
Chicago,  Burlington  and  Quincy  R.  R.  Co. 
49  la.,  378,  1878. 

9.  Nuisance ;  limitations.  A  railway  com- 
pany, by  failing  to  keep  open  a  ditch  which 
ran  along-side  of  an  embankment  constitut- 
ing a  part  of  its  road-bed,  it  accumulated  the 


surface  water  in  such  quantities  as  to  over- 
flow adjoining  lands,  the  owner  of  which- 
made  constant  complaint,  but  delayed  suit 
until  more  than  seven  years  after  the  com- 
mencement of  this  wrong.  Held,  that  each 
overflow  was  a  distinct  trespass,  which, 
being  committed  without  any  claim  of  right 
by  the  company,  and  without  the  consent  of 
the  owner  of  the  overflowed  land,  could  not 
establish  an  easement  by  prescription  or 
limitation.  Twenty,  and  not  seven,  years 
is  the  period  of  prescription  for  an  ease- 
ment, such  as  a  right  of  way  or  servitude 
of  overflow.  A  benefit  accruing  is  an  essen 
tial  element  in  an  easement,  and  no  period 
of  prescription  can  create  a  right  to  main- 
tain a  nuisance  which  injures  all  whom  it 
affects  and  benefits  no  one.  Louisville  and 
Nashville  R.  R.  Co.  v.  Hays,  11  Lea  (Tenn.), 
383.     1833. 

10.  Overflow  from  river.  A  land  owner 
has  no  right,  by  erecting  an  embankment, 
to  stop  the  natural  flow  of  surface  water 
or  to  divert  its  course  so  as  to  throw  it  upoa 
the  land  of  his  neighbor.  Overflowed  water 
from  a  river,  in  time  of  flood,  is  surface 
water,  within  the  meaning  of  this  rule. 
Shane  v.  Kansas  City,  St.  Joseph  and  Coun- 
cil Bluffs  R.  R.  Co.,  71  Mo.,  387,  1879;  5 
Amer.  &  Eng.  R.  R.  Cases,  64.        ,r 

11.  Pleadings.  Where  plaintiff  charges 
that  his  land  was  flooded  and  damaged,  by 
the  diversion  by  a  railroad  company  of  a 
stream  of  water  from  its  natural  chaanel, 
he  cannot  recover  on  proof  showing  that 
the  injuries  were  caused  solely  by  surface 
water.  And  the  distinction  between  the 
cases  and  the  relative  liability  of  the  com- 
pany should  be  explained  to  the  jury  under 
appropriate  instructions.  Munkers  v.  Kan 
sas  City,  St.  Joseph  and  Council  Bluffs  R.  B. 
Co.,  60  Mo.,  834,  1875;  9  Amer.  R'y  Rep.,  334 


SWAMP  LANDS. 

1.  Statute.  The  statutes  in  relation  to 
swamp  lands  construed.  Buena  Vista 
County  V.  Iowa  Falls  and  Sioux  City  R.  B. 
Co.,  55  la.,  157,  1880;  Lockwood  v.  Hannibal 
and  St.  Joseph  R.  R.  Co.,  65  Mo.,  338, 
1877. 
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TAXATION. 

Bee  Chabtbb;  Certiorari;  Express  Cohfanies;  In- 
junction; Land  GseUlNts;  Mobtciage, 

I.  Assessments. 
II.  Different  kinds  of  tax. 

III.  Collection  of  tax. 

IV.  Place  op  taxation. 
V.  Land  grants. 

VI.  Special  charters. 
VII.  Exemption. 
VIII.  Constitutional  law. 
IX.  Municipal  corporations. 
X.  Foreign  corporations. 
'  '  XI.  Street  railways.    ^ 

XII.  General  matters. 

I.  Assessments. 

1.  Certiorari.  The  return  to  the  writ  is 
not  conclusive  but  may  be  conti'overted. 
People  ex  rel.  v.  Smith,  24  Hun  {N.  Y.),  66, 
1881;  Samev.  Same,  85  N.  Y.,  628,  1881. 

2.  —  Assessments  against  the  United  Rail- 
road and  Canal  Companies  vacated,  because 
the  possession  of  the  land  assessed  was  ap- 
propriate to  the  enjoyment  of  the  company's 
franchise.  State  v.  Binninger,  1  Amer.  & 
Eng.  R.  R.  Cases  (N.  J.),  410.     1880. 

3.  Description.  A  government  survey 
with  a  given  number  is  a  description  of  land 
well  recognized  and  wliich  can  be  easily  lo- 
cated, but  a  lot  therein  of  a  certain  number 
does  not  represent  any  ascertainable  part  of 
the  survey,  unless  a  plat  has  been  made  and 
recorded  by  competent  authority,  which  di- 
vides the  survey  into  lots.  People  v.  Chicago 
and  Alton  B.  R.  Co.,  98  111.,  369.    1880. 

4.  Equalization.  Various  statutes  pro- 
viding for  boards  of  equalization  construed. 
Texas  and  Pacific  R'y  Co.  v.  Harrison 
County,  54  Tex.,  119,  1830;  International 
and  Great  Northern  B.  B.  Co.  v.  Smith 
County,  7  Amer.  &  Eng.  R.  R.  Cases  (Tex.), 
263,  1880 ;  Central  Pacific  B.  B.  Co.  v.  Placer 
County,  46  Cal.,  667,  1873;  Washington 
County  V.  St.  Louvi  and  Iron  Mountain  B. 
R.  Co.,  58  Mo.,  373,  1874;  St.  Louis,  Van- 
dalia  and  Terre  Haute  B.  B.  Co.  v.  Surrell, 
88  lU,,  535,  1878;  21  Amer.  R'y  Rep.,  356; 
Paul  V.  Pacific  B.  B.  Co.,  4  Dillon  (U.  S.  C. 
C),  35,  1876.  See  Ketchum  v.  Same,  ib., 
41, 1876;  State  Railroad  Tax  Cases,  92  U.  S., 


575,  1875;  Braden  v.  Union  Trust  Co.,  35 
Kans.,  363,  1831;  Kansas  Pacific  R'y  Co.  v. 
Comm'rs  of  Biley  Co.,  20  Kans.,  141,  1878; 
Sioux  dity  and  Pacific  B.  B.  Co.  v.  Wash- 
ington County,  3  Neb.,  30,  1873. 

5.  Franchise.  The  franchise  of  a  coi'pora- 
tion  is  property ;  and  the  franchise  of  a  rail- 
road corporation  should  be  assessed  for 
taxation  separate  and  apart  from  its  other 
property,  and  without  taking  such  other 
property  into  consideration.  Bichmond  and 
Danville  B.  B.  Co.  v.  Brogden,  74  N.  C, 
707,  1876;  13  Amer.  R'y  Rep.,  114;  Wilming- 
ton, Columbia  and  Augusta  R.  R.  Co.  v. 
Comm'rs  of  Brunswicle  County,  73  N.  C,  10, 
1875;  Wilmington  Railway  Bridge  Co.  v. 
Comm'rs  of  Hanover  County,  72  ib.,  15.  See 
Carolina  Central  R.  B.  Co.  v.  Comm'rs  of 
Bichmond  County,  74  ib.,  83.     1876. 

6.  Inequality.  Whether  the  valuation  of 
railroad  property  is  represented  solely  in  the 
valuation  of  its  tangible  property,  or  in  the 
valuation  of  its  tangible  property  and  that 
of  its  capital  stock,  cannot  be  regarded  as, 
per  se,  evidence  of  an  unjust  and  fraudulent 
discrimination.  Chicago,  Burlington  and 
Quincy  B.  B.  Co.  v.  Siders,  88  111.,  330,  1878; 
31  Amer.  R'y  Rep.,  304. 

7.  —  Where  assessors  generally  have  as- 
sessed property  at  one-third  of  its  value,  but 
have  assessed  certain  railroad  properly  at  its 
full  value,  the  assessment  of  the  latter  will 
not  be  reduced  on  certiorari.  People  ex  rel. 
V.  Dixon,  8  Hun  (N.  Y.),  178.     1876. 

8.  Leased  lines.  Where  a  bill  to  enjoin 
the  collection  of  the  tax  of  a  railway  com- 
pany charged  that  the  state  board  of  equali- 
zation assessed  the  capital  stdck  of  the  conir 
pany,  including  its  franchise,  beyond  its 
actual  value,  and  that,  in  making  this  as- 
sessment, they  added  to  what  they  had  de- 
termined the  value  of  the  capital  stock,  not 
only  the  indebtedness  of  the  company,  but 
also  the  indebtedness  of  six  other  railroad 
companies  of  which  it  was  lessee,  one  of 
which  lies  without  the  state,  for  the  payment 
of  none  of  which  the  company  was  liable, 
such  indebtedness  of  other  companies  so> 
added  being  $6,756,000,  and  this  latter  fact 
was  admitted  by  a  demurrer,  and  the  court 
below  sustained  the  demurrer,  held,  that  the 
court  erred  in  sustaining  the  demurrer.  Ife 
was  irnproper  to  take  into  consideration  the 
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indebtedness  of  the  other  companies  in  fix- 
ing the  vahiation  of  the  property  of  the  com- 
pany seeking  to  enjoin  the  tax.  Chicago, 
Burlington  and  Quincy  R.  B.  Co.  v.  Cole, 
75)11.,  591.     1874. 

9.  Macliino  shops.  The  act  of  March  37, 
1875,  in  relation  to  payment  of  assessments 
■on  branch  railroads  and  machine  shops  (Sess. 
Acts  1875,  p.  138),  does  not  govern  cases  of 
money  collected  on  assessments  made  prior 
to  the  passage  of  tVie  act  (as  where  assess- 
ment was  made  prior  thereto  on  machine 
shops  in  the  town  of  Moberly).  State  ex  rel. 
V.  Ferguson,  63  Mo.,  77.     1878. 

10.  Manner  of  assessment.  The  capital 
etook,  franchises,  and  all  the  real  and  per- 
sonal property  of  corporations,  are  justly 
liable  to  taxation ;  and  a  rule  which  ascer- 
tains the  %-alue  of  all  this  by  ascertaining  the 
cash  value  of  the  funded  debt  and  of  the 
shares  of  the  capital  stock  as  the  basis  of 
assessment  is  probably  as  fair  as  any  other. 
State  Bailroad  Tax  Cases,  93  XT.  S.,  575. 
1873.  ■ 

11.  —  California.  In  an  action  to  recover 
a  tax,  brought  against  a  railroad  company, 
the  company  avers  in  its  answer  that  its 
superintendent  furnished  the  assessor  with 
a  written  statement  of  the  real  estate  be- 
longing to  the  company;  the  company  can- 
not, on  the  trial,  be  heard  to  dispute  the 
authority  of  its  agent  to  give  a  list  of  its 
property,  nor  to  deny  that  the  property  con- 
tained in  the  list  belonged  to  the  company. 
People  V.  Stockton  and  CopperopoHs  B.  B. 
Co.,  49  Cal.,  414.     1874. 

12.  —  In  California  a  railroad  must  be 
valued  and  assessed  separately  in  each 
county,  in  the  same  manner  as  real  estate. 
Huntington  v.  Central  Pacific  B.  R.  Co., 
2  Sawyer  (U.  S.  C.  C),  508.     1874. 

13.  —  The  validity  of  the  assessment  of 
the  property  of  a  railroad  company!  and  of 
the  provisions  of  state  law  discriminating 
between  the  assessment  for  taxation  of  the 
property  of  such  companies  and  the  prop- 
erty of  individuals ;  and  whether  the  four- 
teenth amendment  of  the  federal  constitution 
applies  to  artificial  as  well  as  to  natural  per- 
sons, may  depend  upon  the  proper  construc- 
tion of  such  amendment;  and  the  right  of 
the  company  to  a  reduction  in  the  estimated 
value  of  its  property  assessed  foi-  taxation, 


by  the  amount  of  the  mortgage  due  thereon, 
depends  upon  the  construction  of  said  amend- 
ment, and  constitutes  a  case  for  relief  aris- 
ing under  the  constitution  and  laws  of  the 
United  States,  and  is  removable  into  the  cir- 
cuit court.  San  Mateo  County  v.  Southern 
Pacific  B.  B.  Co.,  13  Federal  Reporter,  143, 
1883 ;  8  Amer.  &  Eng.  R.  R.  Cases,  1. 

14.  —  Georgia.  Tlie  act  of  the  general 
assembly  of  Georgia,  February  38,  1874  (Laws 
of  1874,  page  107),  which  requires  railroad 
companies  to  return  the  value  of  their  prop- 
erty to  the  comptroller-general  to  be  taxed 
as  the  property  of  other  citizens,  gives  no 
authority  to  local  or  municipal  bodies  to 
tax  the  property  of  such  companies.  Savan- 
nah V.  Atlantic  and  Oulf  R.  B.  Co.,  3  Woods 
(U.  S.  C.  C),  433.     1879. 

15.  —  Illinois.  Where  a  lot  is  returned 
by  a  railroad  company  in  its  list  as  being 
used  for  ti-acks,  side-tracks,  etc.,  in  connec- 
tion with  the  road  and  for  railroad  purposes, 
and  the  board  of  equalization  assess  the 
same,  upon  which  the  taxes  are  levied  and 
paid,  an  assessment  by  the  local  assessor  of 
the  same  lot  will  be  a  double  assessment,  and 
the  talc  extended  upon  the  latter  assessment 
will  be  illegal.  Chicago  and  Alton  R.  R.  Co. 
V.  Tlie  People,  99  111.,  464.    1881. 

16.  —  Where  only  a  portion  of  the  lot  is 
used  for  railway  purposes,  to  that  extent  it 
is  properly  returnable  to  the  board  of  equal- 
ization for  assessment ;  and  if  any  portion  is 
not  used  as  railroad  track,  and  is  properly 
assessable  by  the  local  assessor,  he  should  so 
describe  it  as  not  to  embrace  any  portion  of 
that  which  is  assessable  as  track,  and  thus 
avoid  a  double  assessment.  Chicago  and 
Alton  R.  R.  Co.  v.  The  People,  99  111.,  464. 
1881. 

17.  — Railroad  track  should  be  assessed 
for  taxation  by  the  state  board  of  equaliza- 
tion, but  all  other  real  estate  of  railroad 
companies,  including  the  stations  and  other 
building  and  structures  thereon,  must  be  as- 
sessed by  the  local  assessors.  Chicago,  Bur- 
lington and  Quincy-  B.  B.  Co.  v.  Paddock,  ■ 
75  111.,  616.     1874. 

18.  —  Laud  used  by  a  railway  company 
for  its  stations  and  machine  shops,  beyond 
the  right  of  way,  is  properly  assessed  by  the 
local  assessors.    lb. 

19.  —  The  object  of  the  legislature,  in  re- 
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gard  to  the  assessment  of  I'ailways,  is  to 
subject  each  railroad  company  in  the  state 
to  taxation,  in  proportion  to  t'le  value  of  all 
its  property  liable  to  be  taxed,  whether 
tangible  or  intangible,  real,  personal  or 
mixed,  embracing,  among  other  kinds  of 
property,  the  franchises  granted  or  exer- 
cised within  this  state.  Ohio  and  Missis- 
sippi  R.  B.  Co.  V.  Weber,  96  111.,  443,  1880; 
5  Amer.  &  Eng.  R.  E.  Cases,  101. 

20.  —  Where  the  local  assessor  assessed 
all  of  the  lots  in  certain  blocks,  and  also  two 
hundred  feet  off  the  north  side  of  the  same, 
as  the  property  used  for  a  railroad  track, 
and  the  county  assessor  continued  the  assess- 
ment on  his  books  as  to  the  latter  strip  of 
two  hundred  feet,  but  in  transferring  the 
assessment  dropped  the  lots  and  entered  the 
entire  assessment  upon  the  whole  of  the  lots 
to  the  remaining  two  hundred  and  fifty  feet 
en  the  south  side  of  the  blocks,  held,  that 
the  latter  strip  could  not  be  taxed  for  the 
entire  blocks,  but  should  be  held  for  only  a 
proportionate  share  of  the  whole  valuation, 
to  avoid  double  taxation.  People  v.  Ohio 
end  Mississippi R.  R.  Co.,  96  111.,  411.    1880. 

21.  —  Under  the  constitutional  provision 
requiring  that  taxes  shall  be  uniform,  where 
the  property  belonging  to  individuals  has 
been  assessed  at  less  than  its  actual  value, 
railroad  property  in  the  same  county  must 
Eot  be  assessed  at  any  greater  per  cent,  of  its 
value.  The  assessment  must  be  uniform 
upon  every  species  of  property.  Chicago 
and  Alton  R.  R.  Co.  v.  Livingston  County, 
■68  111., '458.     1873. 

22.  —  Indiana.  Under  the  act  of  Decem- 
ber 21,  1858  (1  G.  &  H.,  85),  as  it  stood  at 
the  time  for  the  assessment  of  taxes  for  the 
year  1868,  it  was  contemplated  that  railways, 
including  all  property  used  in  running  and 
operating  the  same,  should  be  taxed  as  a 
unit;  the  road  to  be  appraised  bj'  the  ap- 
praisers of  all  the  counties  through  which  it 
may  run,  at  a  meeting  to  be  held  for  that 
purpose  on  the  line  of  the  road,  who  were  to 
appraise  the-  value  of  the  road  per  mile 
through  their  respective  counties,  taking 
into  consideration  the  location  of  such  line 
for  business,  the  competition  of  other  roads, 
its  earnings  above  current  expenses  and  re- 
pairs, its  condition  for  present  and  future 
business,  so  as  to  enable  them  to  arrive  at 


the  actual  present  value  of  such  road,  inde- 
pendent of  what  it  cost  or  the  amount  of  its 
indebtedness.  Indianapolii,  Cincinnati  and 
Lafayette  R.  R.  Co.  v.  Kilner,  69  Ind.,  71, 
1879 ;  1  Amer.  &  Bag.  E.  E.  Cases,  413. 

23.  —  Sections  76,  83,  85  and  86,  1  G.  & 
H.,  94,  95,  96,  all  apply  to  personal  property 
or  to  such  real  estate  as  is  assessed  in  the 
ordinai-y  method,  and  not  to  railways,  con- 
cerning which  the  above  special  mode  of 
taxing  was  provided.    lb. 

24.  —  In  a  suit  .to  enjoin  the  collection  of 
taxes  under  act  of  1865,  entitled  "  An  act  to 
secure  a  just  valuation  and  taxation  of  all 
I'ailroad  property  within  the  state,"  etc., 
held,  that,  under  this  act,  there  are  but  two 
instances  in  which  separate  pieces  of  rail- 
road property  can  be  listed  and  taxed  upon 
their  value  as  pieces  of  property;  one  is 
where  the  property  held  by  the  railroad 
company  is  not  needed  and  used  for  railroad 
purposes ;  the  other  is  where  the  assessment 
is  made  by  a  town  or  city  of  railroad  build- 
ings, fixtures  and  machinery  connected 
therewith,  within  its  limits.  Terre  Haute, 
etc.,  R.  R.  Co.  V.  Commissioners  of  Marion 
County,  1  Indianapolis  Superior  Court  Ee- 
ports,  380.     1873. 

25.  —  The  act  in  reference  to  the  valua- 
tion and  taxation  of  railway  propeity  in 
Indiana  (3  Ind.  Stat.,  418)  does  not  provide 
for  any  action  by  the  district  board  of 
equalization  upon  the  assessment  made  by 
the  appraisers ;  and  the  only  appeal  author- 
ized is  an  appeal  from  the  action  of  the  ap- 
praisers to  the"  state  board  of  equalization. 
Jeffersonville,  etc.,  R.  R.  Co.  v.  McQueen,  49 
Ind.,  64,  1874;  Montgomery  v.  Jeffersonville, 
etc.,  R.  R.  Co.,  ib.,  304,  1874. 

28.  —  Kansas.  The  proceeding  under 
section  65  of  the  tax  law  of  1888  is  not  a 
judicial  proceeding,  but  one  in  assessment, 
and  an  exercise  of  the  legislative  power  of 
the  state.  And  the  fact  that  witnesses  were 
not  sworn,  and  testimony  taken  as  upon  a 
trial,  does  not  invalidate  a  proceeding  had 
thereunder.  Kansas  Pacific  R'y  Co.  v. 
Comm'rs  Ellis  Co.,  19  Kans.,  584.     1878. 

27.  —  The  railroad  tax  law  of  1874  estab- 
lished the  rule,  that  the  valuation  of  the 
owner  should  be  accepted  in  respect  to  the 
valuation  of  railroad  property,  unless  cor- 
rected by  proceedings  under  §  65  of  the  act. 
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Kansas  Pacific  Ry  Co.  v.  Comm'rs  Wyan- 
dotte Co.,  16  Kans. ,  587.     1876. 

28.  —  Kentucky.  Railways  are  liable  to 
taxation  for  county  purposes  equally  and 
uniformly  with  the  property  of  a  citizen. 
Lincoln  County  Court  v.  Louisville  and  Nash- 
ville R.  R.  Co.,  7  Amer.  &  Eng.  R.  R.  Cases 
(Ky.),  320.     1881. 

29.  —  Missouri.  Under  §  3  of  the  act  of 
September  30,  1853,  it  became  the  duty  of  the 
"president  of  the  Hannibal  and  St.  Joseph  R. 
R.  Co.  to  furnish  an  annual  statement  under 
oath  to  the  state  auditor,  showing  the  actual 
value  of  the  railroad  property,  from  whicli 
statement  that  officer  shall  assess  the  rail- 
road state  tax.  Held,  that  this  provision  did 
not  amount  to  a  contract  between  the  state 
and  the  company  which  rendered  invalid 
the  act  of  March  10,  1871  (Sess.  Acts  1871, 
p.  56),  subjecting  the  road  to  assessment  for 
taxation  by  a  special  board  of  equalization ; 
and  the  latter  act,  so  far  as  inconsistent  with 
the  former,  repealed  it.  State  v.  Hannibal 
and  St.  Joseph  R.  R.  Co.,  60  Mo.,  143,  1875; 
9  Amer.  R'y  Rep.,  339. 

30.  —  The  exemption  of  the  road,  under 
its  charter  of  1849,  from  county  taxation  still 
remains  in  force.  Under  the  above  acts  the 
road  is  not  exempt  from  school  taxes.  Liv- 
ingston County  V.  Hannibal  and  St.  Joseph 
R.  R.' Co.,  GO  Mo.,  516.     1875. 

31.  —  Nebraska.'  It  is -the  duty  of  the 
proper  officers  of  a  railroad  company,  whose 
road  is  situated  in  more  than  one  county,  to 
list  under  oath,  for  assessment  and  taxation, 
the  road-bed,  superstructure,  right  of  way, 
rolling  stock,  side-tracks,  telegraph  lines, 
furniture  and  fixtures,  and  personal  prop- 
erty, belonging  to  such  corporation,  and 
transmit  the  same  to  the  state  auditor,  on  or 
before  the  first  day  of  March  in  each  year. 
Burlington  and  Missouri  River  R.  R.  Co.  v. 
Comm'rs  of  Lancaster  County,  7  Neb.,  83. 
1878. 

32.  —  All  other  property  of  a  railroad 
company  is  to  be  assessed  by  the  assessor  of 
the  city,  ward  or  precinct  in  which  it  is  sit- 
uated, in  the  same  manner  as  is  provided  for 
the  assessment  of  real  estate ;  but  land  used 
for  necessary  side-tracks  is  not  subject  to 
such  assessment.    lb. 

33.  —  Nevada.  The  cash  value  of  a  rail- 
load  is  measured  by  the  amount  of  cash  re- 


quired to  procure  it,  provided  its  utility  is 
commensurate  with  its  cost ;  and  the  amount 
of  cash  required  to  procure  a  railroad  is  the 
necessary  cost  of  its  construction.  State  v. 
Central  Pacific  R.  R.  Co.,  10  Nev.,  47.     1875; 

34.  —  When  a  railway  company  claims  that 
its  taxes,  as  assessed  by  the  county  assessor, 
have  been  reduced,  it  must  affirmatively 
show  the  jurisdictional  fact  that  a  complaint 
was  made  by  it  to  the  board  of  equalization 
of  the  assessor's  valuation  of  the  property. 
State  V.  Central  Pacific  R.  R.  Co.,  17  Nev., 
259.     1883. 

35.  —  If  a  written  statement  is  not  fur- 
nished by  a  railway  company,  to  the  assessor 
of  all  the  company's  property  within  the 
county,  as  required  by  law  (Stat.  1875,  105), 
the  board  of  equalization  has  no  power  to 
reduce  the  assessment  made  by  the  county 
assessor.     lb. 

36.  —  New  Jersey.  Where  an  assessment 
is  made  upon  a  corporation  in  an  erroneous 
name,  the  assessment  may  be  amended. 
State  V.  Montclair  and  Greenwood  Lake  R. 
R.  Co.,  43  N.  J.  Law,  524.     1881. 

37.  —  The  prosecutor  owned  ten  acres  of 
upland,  and  claimed  to  own  a  right  of  rec- 
lamation over  more  than  twenty  acres  of 
land  under  water  in  the  Hudson  river,  front- 
ing on  the  upland.  Held,  that  a  valuation 
of  the  whole  as  "thirty  acres  of  land,"  at 
so  much  per  acre,  did  not  invalidate  a  tax 
based  on  such  appraisement  under  the  Rail- 
road Taxation  Act  (Rev.,  p.  1160).  State  v. 
Yard,  43  N.  J.  Law,  131,  1881 ;  11  Amer.  & 
Eng.  R.  R.  Cases,  539. 

38.  —  New  York.  The  capital  stock  of 
the  relator,  a  railroad  corporation,  having 
its  principal  place  of  business  at  Utica,  was 
assessed  at  that  place  by  the  respondents  at 
$40,000.  The  relator  applied  to  have  this 
stricken  out,  upon  an  affidavit  showing  that 
its  debts  exceeded  the  value  of  its  personal 
property,  which  application  was  denied. 
Held,  that  as  it  did  not  appear  that  the  capi- 
tal stoc'^  of  the  relator,  uninvested  in  real 
estate  on  its  road,  did  not  exceed  the  sum 
assessed  against  it,  that  the  assessment  must 
be  affirmed.  People  ex  rel.  v.  Shields,  6  Hun 
(N.  Y.),  556.     1876. 

39.  —  North  Carolina.  The  general  as- 
sembly has  no  right  to  confer  upon  the  gov- 
ernor, treasurer  and  auditor  the  power  to 
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value  the  tangible  real  and  personal  prop- 
erty of  a  railroad  corporation;  for  such 
power  is  vested  by  the  constitution  in  the 
township  board  of  trustees  alone,  and  can- 
not be  taken  from  them.  Richmond  and 
Danville  R.  R.  Co.  v.  Brogden,  U  N.  C,  707, 
1876;  13  Amer.  R'y  Rep.,  114;  Wilmington, 
Columbia  and  Augusta  R.  R.  Co.  v.  Comm'rs 
of  Brunswick  County,  73  N.  C,  10.     1875. 

40.  — So  much  of  g  11,  subsec.  3;  ch.  184, 
of  the  laws  of  1874-75,  as  provides  that  rail- 
road beds  listed  for  taxation  "  shall  not  be 
valued  at  less  than  $8,000  per  mile,"  without 
regard  to  its  real  value,  is  in  conflict  with 
the  constitution,  and  therefore  void.  Atlan- 
tic and  North  Carolina  R.  R.  Co.  v.  Comm'rs 
of  Carteret  County,  75  N.  C,  474.     1876. 

41.  —  In  revising  the  tax  lists  the  com- 
missioners of  a  county  ex  mero  motu,  at  their 
August  meeting,  increased  the  valuation  put 
upon  railway  propercy,  and  then  caused 
notice  to  be  served  upon  the  company  to  ap- 
pear at  their  September  meeting  and  show 
cause  why  the  same  should  not  be  fixed  at 
the  increased  sum.  Held,  that  the  notice  was 
sufficient,  and  the  action  of  the  board  war- 
ranted in  law.  Commissioners  of  Cleveland 
County  V.  Atlanta  and  Charlotte  Air  Line 
Ky  Co.,  86  N.  C,  541.     1883. 

42.  —  Teunessee.  An  assessment,  by 
which  all  the  real  and  personal  property  of 
the  company,  both  in  and  out  of  the  state, 
are  footed  together,  and  the  average  value 
per  mile  determined,  and  that  average  fixed 
as  the  value  per  mile  of  the  railway  in  a 
given  county,  is  not  objectionable.  Louis- 
ville and  Nashville  R.  R.  Co.  v.  State,  8  Heis- 
kell  (Tenn.),  663,  1874;  19  Amer.  R'y  Rep., 
107.  This  case  overruled,  and  a  statute  pro- 
viding for  assessment  in  that  manner  held 
unconstitutional.  Chattanooga  v.  Nashville, 
Chattanooga,  etc.,  R.  R.  Co.,  7  Lea  (Tenn.), 
661.    1881. 

43.  Boiling  stock.  The  rolling  stock  and 
track  of  railway  companies  are  required  to 
be  assessed  for  taxation  by  the  state  board 
of  equalization,  but  all  other  railroad  prop- 
erty is  to  be  assessed  by  the  local  assessors, 
and  the  state  board  has  nothing  to  do  with 
its  valuation,  except  as  a  board  of  equaliza- 
tion. Chicago,  Burlington  and  Quincy  R.  R. 
Co.  v.  Siders,  88  lU.,  320,  1878;  31  Amer.  R'y 
Rep.,  804. 


44.  —  The  rolling  stock  of  a  railroad  com- 
pany, as  a  general  principle,  should  be  as- 
sessed and  taxed  where  the  corpcx-ation  has 
its  residence.  But  this  principle  of  law  may 
be  modified  by  the  legislature.  And  it  was 
competent  for  the  general  assembly,  by  the 
act  of  March  10,.  1871  (Sess.  Acts  1871,  p. 
56),  to  say  that  for  the  purposes  of  taxation 
property  of  that  description  should  be  dis- 
tributed through  the  counties,  cities  or  towns 
through  which  the  road  passed,  in  propor- 
tion to  its  length  in  those  respective  locali- 
ties. State  ex  rel,  etc.,  v.  Severance,  55  Mo., 
378.     1874. 

45.  Road-bed.  A  railway  company  can- 
not be  heard  to  object  to  the  payment  of 
taxes  on  the  ground  that  the  board  of  equal- 
ization has  failed  to  assess  the  value  of  the 
road-beds  under  the  rails,  including  embank- 
ments, bridges,  culverts,  etc.,  of  all  railroad 
companies  in  the  state,  as  tangible  property. 
The  rule,  being  uniform,  cannot  work  to  the 
prejudice  of  one  more  than  another.  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v. 
Siders,  88  111.,  330,  1878;  31  Amer.  R'y  Rep., 
304. 

46.  Statutes.  Various  statutes  relating 
to  assessments  construed.  Rio  Orande  R. 
R.  Co.  V.  Scanlan,  44  Tex.,  649,  1S76;  Hall 
V.'  Houston  ani  Texas  Central  R'y  Co.,  39 
Tex.,  386,  1873;  OaroZma  Central  R.  R.  Co. 
V.  Wilmington,  73  N.  C,  73,  1875;  Comm'rs 
of  Union  County  v.  Carolina  Central  R'y 
Co.,  76  N.  C,  123,  1877;  14  Amer.  R'y  Rep., 
308;  Chicago  and  Northwestern  R'y  Co.  v. 
The  People,  83  111.,  467,  1876;  Chicago,  Rock 
island  and  Pacific  R.  R.  Co.  v.  People,  4 
Bradwell  (111.),  468,  1879;  Quincy  R.  R. 
Bridge  Co.  v.  Quincy,  77  111.,  107,  1875;  Bur- 
lington and  Missouri  River  R.  R.  Co.  v. 
Saline  County,  13  Neb.,  396,  1883;  7  Amer. 
&  Eng.  R.  R.  Cases,  347;  Auditor  General 
V.  Pullman  Palace  Car  Co.,  84  Mich.,  59, 
1876 ;  Pacific  R.  R.  Co.  v.  Clerk  of  Franklin 
County,  57  Mo.,  333.  1874;  State  v.  St.  Louis, 
Kansas  City  and  Northern  R'y  Co.,  75  Mo., 
526;  10  Amer.  &  Eng.  R.  R.  Cases,  653,  1883; 
People  ex  rel.  v.  Nester  and  Delaware  R.  R. 
Co.,  35  Hun  (N.  Y.),  186,  1881 ;  Burlington 
and  Missouri  River  R.  R.  Co.  v.  Seward 
County,  10  Neb.,  311,  1880. 

47.  Stock.  Corporation  stock  should  be 
assessed  at  its  actual  and  not  at  its  par  value. 
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People  ex  rel.  v.  Commissioners  of  Taxes,  64 
Howard's  Practice  (N.  Y.),  405.     1883. 

48.  —  The  assessment  of  stock  at  its  par 
value,  where  tlie  evidence  shows  the  market 
value  to  be  higher,  is  valid.  St.  Charles  St. 
R.  R.  Co.  V.  Board  of  Assessors,  31  La.  An., 
853.  1879.  A  law  making  the  market  value 
the  basis  of  assessment  is  constitutional. 
lb.;  also  New  Orleans  and  Carrollton  R.  R. 
Co.  V.  Board  of  Assessors,  33  ib.,  19.     1880. 

49.  —  The  fact  that  the  state  board  of 
equalization  finds  the  equalized  value  of  the 
capital  stock  of  some  railroad  companies 
does  not  exceed  the  equalized  value  of  their 
tangible  property,  thus  leaving  nothing  but 
the  lattfer  upon  which  to  extend  taxes,  when 
such  assessment  is  honestly  made,  and  with 
no  fraudulent  intent,  affords  no  ground  for 
enjc^ining  the  collection  of  taxes  upon  an- 
other railroad  company  which  is  assessed  for 
the  capital  stock  in  excess  of  the  value  of  its 
tangible  property.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  Siders,  88  111.,  320,  1878; 
21  Amer.  R'y  Rep.,  304. 

50.  —  Stock  belonging  to  resident  share- 
holders must  be  listed  by  tliem  and  not  by 
the  corporation,  and  they  en  allowed  to  de- 
duct from  the  tax  on  their  shares  a  ratable 
part  of  the  tax  paid  upon  the  corporate 
property  by  the  corporation  itself.  Raleigh 
and  Gaston  R.  R.  Co.  v.  Commissioners  of 
Wake,  87  N.  C,  414.    1883. 


II.    DiFFEEENT   KINDS   OF   TAX. 

51.  Bonds.  A  railway  company  is  taxed; 
not  for  the  face  of  the  bonds  upon  which  it 
negotiates  a  loan,  but  for  the  amount  of  the 

•  loan.    Lake  Shore  and  Michigan  Southern 
R'y  Co.  V.  The  People,  46  Mich.,  193.     1881. 

52.  Capital  and  debt.  The  act  of  1884 
provides  that  railway  and  horse  railway 
companies  should  pay  a  tax  of  one-fourth 
of  one  per  cent,  on  the  market  value 
of  their  capital  stock  and  their  funded 
and  floating  debt,  and  that  this  tax  should 
"take  the  place  of  all  other  taxes  on 
railroads  and  horse  railroad  property  and 
franchises  within  this  state."  Held,  that 
all  the  property  of  a  railway  company  was 
exempted  by  the  act  from  all  other  taxation, 
whether  used  for  railway  purposes  or  not. 


Osborn  v.  Neiv  York  and  New  Haven  R.  R. 
Co.,  40  Conn.,  491,  1873;  5  Amer.  R'y  Rep., 
318. 

53.  Dividends,    A   railway    company 
leased  its  road  to  another  company  for  nine 
hundred  and  ninety-nine  years,  at  twelve 
per  cent,  per  annum  on  its  capital;  the  first. 
company  increased  the  number  of  its  shares 
seventy-one  per  cent,  (the  par  value  of  both 
the  original  and  increased  shares  being  $53), 
on  which  the  stockholders  were  to  receive 
seven  per  cent,  dividend,  being  the  same 
amount  they  would  have  received  on  the 
original  number  of    shares  at  twelve   per 
cent.     Held,  that  this  increase  was  not  sub- 
ject to  state  taxation  as  a  dividend  or  profits. 
Commonwealth  v.  Pittsburgh,  Fort  Wayne 
and  Chicago  R'y  Co.,  74  Pa.  St.,  83,  1873;  6- 
Amer.  R'y  Rep.,  50.      See,  also.    Common^ 
wealth  V.  Erie  and  Pittsburgh  R.  R.  Co.,  74 
Pa.  St.,  94,  1873;  6  Amer.  R'y  Rep.,  66. 

54.  —  Stock  dividends  and  issues  of  stcc'j: 
proportioned  to  that  previously  held  by 
stockholders  must  stand  on  the  same  foot- 
itig  with  original  stock;  and  should  be  taxed 
as  far  as  it  is  considered  paid  in.  iate 
Shore  and  Michigan  Southern  R'y  Co.  Vi 
The  People,  46  Mich.,  193.     1881. 

55.  —  Under  s.  15,  act  July  14,  1870,  pro- 
viding for  levy  of  a  tax  on  interest  and  divi- 
dends paid  by  corporations,  the  dividends 
and  earnings  of  a  railway  company  for  the 
last  six  months  of  1870  are  not  taxable. 
Metropolitan  R.  R.  Co.  v.  Slack,  1  Holmes- 
(U.  S.  C.  C),  373.     1874. 

66.  —  The  issue  of  what  was  termed  "in- 
terest certificates "  held  to  be  a  scrip  divi- 
dend, and  taxable  under  the  Internal  Rev- 
enue Law  of  1864.  Bailey  v.  Railroad  Co., 
23  Wallace,  604;  11  Amer.  R'y  Rep.,  131, 
1874;  106  U.  S.,  109,  1883. 

57.  —  The  undivided  profits  of  a  railway 
company  in  1871,  carried  to  an  account  on; 
the  books  of  the  company,  known  as  "^un- 
expended earnings,"  and  used  for  construc- 
tion, are  liable  for  taxation  under  the  act  of 
congress  amending  the  act  of  1868,  passed 
July  14,  18T0,  which  provides  that  there 
"  shall  be  collected  for  and  during  the  year 
1871  a  tax  of  two  and  one-half  per  centum 
.  .  .  on  all  undivided  profits  of  such  cor- 
poration which  shall  have  accrued  and  been 
eai-ned  and  added  to  any  surplus,  contingent. 
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or  other  fund."  United  States  v.  Marquette, 
Houghton  and  Ontonagon  R,  Jt.  Co.,  17  Fed-* 
eral  Reporter,  719.     1883. 

58.  —  The  Corporation  Tax  Act  of  May  1, 
1868,  §  1,  requiring  the  taxes  to  be  deducted 
from  dividends,  is  not  repealed  by  §  4  of  act 
of  April  34,  1874,  but  stands  as  a  necessary 
part  of  the  system  intended  to  be  perfected 
by  the  act  of  1874.  Catawusa  B.  B.  Co/s 
Appeal,  78  Pa.  St.,  59.     1875. 

59. —  A  railroad  company  in  embarrassed 
circumstances  sold  a  large  amount  of  stock 
below  par,  and  afterwards  paid  a  dividend 
on  its  whole  capital,  there  being  no  proof 
that  this  was  profits.  Held,  that  the  com- 
pany was  not  liable  to  the  tax  on  profits  for 
this  amount.  Commonwealth  v.  Erie  and 
Pittsburgh  B.  B.  Co.,  10  Philadelphia,  465. 
1873. 

60.  —  The  dividend  tax  law  of  Pennsyl- 
vania construed.  Pennsylvania  B.  B.  Co. 
V.  Commonwealth,  94  Pa.  St.,  474.    1880. 

61.  —  A  profit  upon  the  capital  of  a  cor- 
poration, either  made  or  passed  to  the  stock- 
holders without  declaration  of  a  dividend 
or  a  dividend  declared,  becomes  the  measure 
of  the  state  tax  upon  dividends.  Common- 
wealth V.  Pittsburgh,  Fori  Wayne  and  Chi- 
cago B'y  Co.,  74  Pa.  St.,  83,  1873;  6  Amer. 
R'y  Rep.,  50. 

62.  —  Dividends  declared  and  payable  by 
railroad  companies  during  the  last  five 
months  of  1870  are  not  liable  to  taxation  by 
the  United  States.  A  seizure  by  a  collector 
of  United  States  revenue  is  illegal.  PhilO' 
delphia  and  Beading  B.  B.  Co.  v.  Kenney, 
9  PhUadelphia,  403.     1873. 

63.  Freight  tax.  An  act  of  assembly  im- 
posing a  tax  upon  freight  sent  from  this 
state  into  any  other,  or  from  any  other  into 
this,  is  contrary  to  the  constitution  of  the 
United  States,  and  is  void.  The  legislature 
has  the  power  to  lay  a  tax  upon  freight  car- 
ried from  place  to  place  with  the  state. 
Commonwealth  v.  Delaware,  Lackawanna 
and  Western  B.  B.  Co.,  1  Pearson  (Pa.),  356, 
1866;  Commonwealth  v.  Philadelphia  and 
Beading  B.  B.  Co.,  ib.,  379,  1867. 

64.  Gas  rates.  Where,  by  a  special  act 
for  lighting  with  gas  the  town  of  Chester- 
field, by  6  Geo.  IV.,  c.  77,  and  s.  34,  rates 
are  to  be  imposed  on  the  tenants  or  occupi- 
ers of  all  houses,  warehouses,  cellars,  vaults, 


stables,  coacli-houses,  counting-houses,  brew- 
houses,  and  all  buildings,  erections,  works, 
tenements  and  hereditaments,  except  as  after 
mentioned ;  and  by  s.  36  no  person  is  to  be 
rated  tor  or  on  account  of  any  land  whatso- 
ever, held,  that  a  line  of  railway  within  the 
limits  of  the  act  is  liable  to  be  rated  as  a 
worlj  within  s.  34,  although  such  a  work  was 
not  contemplated  at  the  passing  of  tlie  act. 
Beginav.  Midland  B'y  Co.,  30  Eng.  Law  & 
Egtuity,  399.     1855. 

65.  Gross  receipts.  The  legislature  may 
lawfully  levy  a  tax  upon  the  gross  receipts  of 
a  railway,  unless  there  is  some  exemption 
therefrom  provided  in  its  charter.  State  v^ 
Philadelphia,  Wilmington  and  Baltimore  B.. 
B.  Co.,  45  Md,,  361,  1876;  Commonwealth  v. 
Buffalo  and  Erie  R'y  Co.,  2  Pearson  (Pa.), 
376,  1870. 

66.  —  The  "gross  earnings,"  upon  which' 
three  per  centum  is  to  be  paid  to  the  state  in 
lieu  of  taxes,  under  the  charter  of  this  de- 
fendant (Laws  1857,  Ex.  Sess.,  ch.  1),  do  not 
include  the  compensation  paid  to  it  by 
another  company  for  the  right  to  run  trains 
over  its  lines.  State  v.  St.  Paul,  Minneapolis 
and  Manitoba  B'y  Co.,  30  Minn.,  311.     1883. 

67.  —  Where  a  corporation  is  assessed  on 
its  gross  receipts,  under  the  provisions  of 
''  An  act  for  the  assessment  and  taxation  of 
express  and  telegraph  companies  "  (S.  &  S., 
769^771),  and  pays  such  assessment  to  avoid 
the  penalties  and  disabilities  incurred  by  a 
refusal  to  pay,  but  under  protest,  and  after 
notifying  tlie  treasurer  that  an  action  wquld 
be  brought  to  recover  the  same  back,  such, 
payment  is  not  voluntary,  and  an  action 
may  be  maintained  to  recover  back  the 
amount  so  paid,  if  the  tax  is  illegal.  Western- 
Union  Telegraph  Co.  v.  Mayer,  28  Ohio  St., 
521.'    1876. 

68.  Highway  tax.  Various  road  tax  laws- 
construed.  Sioux  City  and  St.  Paul  B.  B. 
Co.  V.  County  of  Osceola,  45  la.,  168,  1876;. 
Milwaukee  and  St.  Paul  B'y  Co.  v.  Kossuth 
County,  41  la.,  57,  1875;  Leavenworth,  Law- 
rence and  Chidf  B.  R.  Co.  v.  Clemmans,  14 
Kans.,  83,  1874;  Burlington  and  Missouri 
River  B.  B.  Co.  v.  Gomm'rs  of  Saunders 
County,  9  Neb.,  507,  1880. 

69.  Income.  A  tax  upon  a  corporation 
may  be  proportioned  to  the  income  received 
as   well  as  to  the  value  of  the  franchise 
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granted  or  the  property  possessed.  Delaware 
Railroad  Tax,  18  Wallace,  206,  1873;  7 
Amer.  R'y  Rep.,  313. 

70.  —  A  state  cannot  impose  a  tax  on  the 
movement  Of  persons  or  property  from  one 
state  to  another.  Bailroad  Co.  v.  Mc^ryland, 
21  Wallace,  456,  1874;  6  Amer.  R'y  Rep.,  483. 

71,  —  The  lien  of  the  income  tax  (Act 
July  13,  1866,  14  St.  at  Large,  107;  Rev.  St., 
§  3186)  relates  back,  upon  demand,  to  the 
time  when  the  tax  was  due,  but  only  attaches 
to  the  property  belonging  to  the  pei'son  from 
■whom  the  tax  was  due  at  the  time  when  the 
demand  for  the  payment  of  the  tax  was 
made.  United  States  v.  Pacific  R.  B.  Co.,  1 
Federal  Reporter,  97 ;  1  McCrary  (U.  S.  C. 
C),  1.     1880. 

73.  —  The  expression  "profits  u?ed  in  con- 
struction ''  (within  the  meaning  of  g  137  of 
the  Internal  Revenue  Act  of  June  30,  1864, 
13  Stat.,  884)  does  not  embrace  earnings  ex- 
pended in  repairs,  but  has  reference  to  new 
constructions  adding  to  the  permanent  value 
of  the  capital;  and  when  these  are  made  to 
take  the  place  of  prior  structures,  it  includes 
only  the  increased  value  of  the  new  over  the 
old,  when  in  good  repair.  Qrant  v.  Hartford 
and  New  Haven  B.  B.  Co.,  93  U.  S.,  235. 
1876. 

73.  Interest  tax.  The  act  of  May  1, 1868, 
does  not  impose  a  tax  upon  corporations, 
but  dii'octs  their  ofiicers  to  retain  it  from  the 
interest  of  the  money  due  to  their  creditors, 
residents  of  this  commonweath,  and  pay  it 
into  the  state  treasury.  This  law  is  constitu- 
tional. Qominonwealth  v.  Beading  and  Wil- 
mington B.  B.  Co.,  2  Pearson  (Pa.),  394. 
1875. 

74.  —  During  the  period  when  §  133  of 
the  act  of  June  30, 1864,  o.  173,  as  amended 
by  the  act  of  July  13,  1866,  ch.  184,  was  in 
force,  a  railway  company  paid  to  alien  non- 
resident holders  of  its  bonds  the  entire  in- 
terest,due  from  time  to  time  thereon.  Held, 
that  the  company,  no  claim  having  been 
made  here  against  it  for  any  penalty,  is 
liable  to  the  United  States  for  five  per  cent, 
on  the  amount  so  paid,  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum. 
United  States  v.  Erie  R'y  Co.,  106  U,  S.,  337. 
1883. 

75.  —  A  corporation  authorized  to  build 
a  railway,  though  not  in  terms  authorized 


to  engage  in  traffic  as  a  carrier,  and  which 
has'  actually  engaged  in  the  carriage  of 
freight  and  passengers,  is  liable  to  the  tax 
on  coupons  provided  for  in  the  act  of  July 
13,  1866.  Improvement  Co.  v.  Slack,  100  U. 
S.,  648;  Bailroad  Co.  v.  Slack,  ib.,  659.  1879. 
78.  —  A  railroad  company  paid  to  the 
holders  of  its  bonds  the  endre  amount  of 
semi-annual  interest  accruing  thereon  from 
January  1  to  July  1,  1870.  Held,  that  the 
proper  internal  revenue  ofiBcer  of  the  United 
States  rightfully  assessed  against  the  com- 
pany a  tax  of  five  per  cent,  upon  the 
jimount  so  paid.  Railway  Co,  v.  Rose,  95 
U.S.,  78.     1877. 

77.  —  The  "  tax  of  two  and  one-half  per 
centum  on  the  amount  of  all  interest  or 
coupons  paid  on  bonds  or  other  evidences  of 
debt,  issued  and  payable  in  one  or  more 
years  after  date,"  by  any  railroad  company, 
is  a  tax  on  the  interest,  not  as  it  accrues, 
but  when  it  is  paid.  Bailroad  Co.  v.  United, 
States,  101  U.  S.,  543.     1879. 

78.  —  The  tax  on  interest  paid  by  cor- 
porations under  §  133  of  the  internal  rev- 
enue law,  as  amended  by  the  act  of  July  13, 
1S66  (14  Stat.,  138).  is  an  excise  tax  on  their 
business,  to  be  paid  by  them  out  of  their 
earnings,  income  and  profits.  Railroad  Co, 
V.  Collector,  100  U.  S.,  595.     1879. 

7D.  Land  tax.  Under  the  revenue  act  of 
1869,  the  words  "land  tax"  were  not  de- 
signed to  include  town  and  city  lots,  right  of 
way  of  railroad  companies,  etc.,  though 
lands  lying  within  the  limits  of  a  town  or 
city,  and  not  subdivided,  are  subject  to  the 
tax.  Burlington  and  Mis.iouri  River  R.  R. 
Co,  V,  Lancaster  County,  4  Neb.,  393.    1876. 

80.  License.  Under  §§  1211-1213,  R.  S., 
the  amount  of  license  money  to  be  paid  by 
an  applicant  for  a  license  to  operate  a  rail- 
way in  Wisconsin  is  to  be  determined  by 
the  aggregate  mileage  of  all  of  the  railways 
operated  by,  such  applicant,  witliin  the  state, 
during  the  preceding  calendar  year,  and  the 
aggregate  amount  of  the  gross  earnings  of 
all  of  such  roads  during  that  time.  State  ex 
rel.  V,  MoFetrid.ge,  56  Wis.,,  356,  1883;  8 
Amer.  &  Eng.  R.  R.  Cases,  536. 

81,  Lien.  The  internal  revenue  act  of 
July  13,  1866  (Rev.  Stats.,  §  3186),  provides, 
in  reference  to  certain  taxes,  that  if  any 
person,  liable  to  pay  the  same,  "  neglects  or 
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refuses  to  pay  them  after  demand,  the 
iimount  shall  be  a  lien  in  favor  of  the  United 
States  from  the  time  it  was  due  until  paid, 
with  interest,  penalties  and  cosls  upon  all 
■property  and  rights  of  property  belonging 
to  such  person."  Held,  that  a  demand  is 
necessary  to  create  and  bring  into  op'eration 
this  lien.  United  States  v.  Padflo  B.  R.  Co., 
4  Dillon  (U.  S.  C.  C),  71.     1877. 

82.  Passenger  fares.  A  tax  levied  upon 
s,  railway  company  of  ten  cents  for  each 
passenger  carried,  so  far  as  it  affects  passen- 
gers carried  into  or  out  of  the  state,  is  in 
■effect  a  regulation  of  commerce,  and  invalid 
under  the  federal  constitution.  Clarice  v. 
Philadelphia,  Wilmington  and  Baltimore  R. 
B.  Co.,  4  Houston  (Del.),  158,  1869;  6  Amer. 
B'y  Eep.,  7. 

83.  Poor  rates.  Under  the  charter  of 
defendant  it  was  held  that  its  railway  and 
land  should  be  rated  in  any  particular  pEirish 
According  to  its  actual  value  there,  although 
such  value  was  owing  in  a  great  measure  to 
station-houses  and  other  works  not  within 
the  parish.  Regina  v.  London  R'y  Co.,  1 
Adolphus  &  Ellis  (N.  S.),  558;  41  E.  C.  L., 
«70.     1842. 

84.  School  tax.  Various  statutes  in  rela- 
tion to  school  taxes  construed.  State  v.  St. 
Louis,  Kansas  City  and  Northern  R'y  Co.,  75 
Mo.,  533,  1883;  Livingston  County  v.  Hanni- 
bal and'^St.  Joseph  R.  R.  Co.,  60  ib.,  516, 1875; 
Caldwell  County  v.  Same,  ib.,  531,  1875. 

85.  Sinking  fund.  A  "  sinking  fund  ta'x  " 
is  a  tax  raised  to  be  applied  to  the  payment 
of  the  interest  and  principal  of  a  public  loan, 
and  it  cannot  under  the  statute  be  levied  for 
the  payment  of  floating  indebtedness.  Union 
JPacifiu  R.  R.  Co.  v.  Buffalo  County,  9  Neb., 
449,  1880 ;  Union  Pacific  R.  R.  Co.  v.  York 
■County,  10,  ib.,  613.     1880. 

86.  United  States  tax.  The  obligation  or 
duty  to  pay  taxes  assessed  by  the  United 
States  is  one  which  may  be  enforced  by 
fiuit  —  by  an  action  at  law  or  a  bill  in  equity, 
according  to  the  nature  of  the  relief  sought. 
United  States  v.  Pacific  R.  R.  Co.,  4  Dillon 
{U.  S.  C.  C),  66.     1877. 

87.  —•  The  internal  revenue  tax  on  coupon 
bonds  is  payable  by  the  holder,  and  not 
by  the  obligor.  Haight  v.  Pittsburgh,  Ft. 
Wayne  and  Chicago  R.  R.  Co.,  3  Pittsburgh 
<U.  S.  C.  C),  105.     1867. 
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III.  Collection  or  tax. 

88.  Attorney ;  collection  by.  Where  an 
attorney  has  collected  taxes  from  a  railway 
company  upon  a  consent  decree,  which  de- 
cree was  obtained  by  such  attorney,  the 
county  is  bound  by  the  acts  of  the  attorney 
in  collecting  the  sam^  Conway  County  v. 
Little  Rock  and  Ft.  Smith  R'y  Co.,  39  Ark., 
50.     1883. 

89.  Chattel  mortgage  lien.  Where  the 
decree,  upon  a  bill  to  enjoin  the, levy  of  a 
collector's  warrant  upon  personal  property 
of  the  cotnplainant,  issued  upon  an  assess- 
ment of  the  same  against  a  former  owner, 
finds  that  the  mortgage  under  wliich  the 
complainant  claims  was  a  valid  lien  on  the 
property  prior  to  the  assessment  and  deliyery 
of  the  warrants  to  the  collector,  this  will 
amount  to  a  finding  that  the  mortgage  was 
properly  acknowledged  and  recorded,  or  that 
possession  must  have  been  taken  under  it 
before  it  expired,  the  presumption  being  in 
favor  of  the  finding  of  the  court.  Binkert 
V.  Wabash  R'y  Co.,  98  lU.,  305,  1881 ;  5  Amer. 
&  Eng.  E.  R.  Cases,  113. 

90.  Collection  by  court.  If  no  one  can 
be  found  able  and  willing  to  collect  the 
taxes,  when  levied  by  the  county  court  to 
pay  creditors  who  have  obtained  a  decree  on 
interest  coupons,  on  biU  filed,  this  court  will 
entertain  Jjurisdictioh.  In  such  case  the 
court  will  direct  the  payment  of  taxes  so  as- 
sessed into  the  registry,  to  be  applied  in 
satisfaction  of  complainants'  decree;  and 
against  each  defendant  debtor,  who  shall 
not  so  pay  within  the  time  specified  in  the 
order,  an  execution  will  issue.  Post  &  Co.  v. 
Taylor  County,  3  Flippin  (U.  S.  C.  C),  518. 
1879. 

91.  Collection  of  taxes  for  past  years. 
The  legislature  may  properly  pass  a  law  for 
the  collection  of  taxes  for  past  years.  The 
right  to  pass  such  law  is  not  affected  by 
lapse  of  time.  North  Carolina  R.  R.  Co.  v. 
Comm'rs  of  Alamance  County,  83  N.  C,  359. 
18S0. 

92.  Injunction.  A  collector  of  taxes,  in 
violation  of  an  agreement  between  the 
county  court  and  a  railway  company,  was 
about  to  enforce  collection  of  certain  taxes 
assessed  against  the  real  estate  of  the  latter; 
held,  that  injunction  would  lie  to  prevent  a 
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sale.  St.  Louis,  Iron  Mountain  and  Southern 
R'y  Co.  V.  Anthony,  73  Mo.,  431,  1881;  7 
Amer.  &  Bng.  R.  R.  Cases,  368. 

93.  —  An  injunction  will  not  be  granted 
to  restrain  the  collection  of  a  tax  by  a  sale  of 
the  real  estate  of  the  tax-payer.  Central 
Pacific  JR.  R.  Co.  v.  Corcoran,  48  Cal.,  65. 
1874. 

94.  Intei'est.  As  the  taxes  against  the 
railway  company  were  not  levied  till  in  1877, 
interest  will  not  commence  till  that  date, 
although  the  tax  levied  was  for  previous 
years.  The  assessment  held  to  have  the 
same  force  as  if  made  in  1875,  with  the  ex- 
ception of  the  interest.  Nashville,  Chatta- 
nooga, etc.,  B.  R.  Co.  V.  Franklin  County, 
5  Lea  (Tenn.),  707,  1880;  7  Amer.  &Eng.  R. 
R.  Cases,  358. 

95.  Judgment.  The  collection  of  a  public 
tax  as  much  belongs  to  the  authority  of  the 
state  as  its  levy  and  assessment.  The  tax, 
when  assessed,  although  levied  for  a  specific 
purpose,  is  not  a  fund  which  can  be  dealt 
with  by  a  court  as  an  equitable  asset  or  chose 
in  action  subject  to  an  implied  truist,  and 
United  States  courts  have-  no  power  to  ap- 
point a  receiver  to  collect  such  taxes  even 
where  there  is  no  state  oflScer  to  perform 
that  duty.  Thompson  v.  Allen  County,  13 
'Federal  Reporter,  97.     1883. 

96.  Limitations.  As  it  was  made  the  duty 
of  the  railway  company,  under  the  acts  of 
1866  and  1870,  to  make  returns  to  the  proper 
United  States  internal  revenue  officer,  of  the 
amount  of  income,  profits  and  taxes,  when 
no  returns  have  been  made  by  the  company, 
a  failure  on  the  part  of  the  government  to  de- 
mand such  tax,  or  to  institute  proceedings 
to  recover  the  same  until  1881,  cannot  con- 
stitute a  bar  to  an  action  to  recover  such  tax 
when  it  does  not  appear  that  the  delay  has 
prejudiced  the  company  by  the  disappear- 
ance or  loss  of  evidence  essential  to  its  de- 
fense. United  States  v.  Marquette,  Hough- 
ton and  Ontonagon  R.  R.  Co.,  17  Federal 
Reporter,  719.     1888. 

97.  Penalty.  A  penalty  of  $1,000  is  the 
only  liability  incurred  by  a  railroad  com- 
pany for  failing  to  comply  with  the  provis- 
ions of  g  131  of  the  internal  revenue  act  of 
June  30,  1864  (13  Stat.,  384),  as  amended  by 
the  act  of  July  13,  1866  (14  ib.,  138).  Ers- 
kine  v.  Milwaukee  and  St,  Paul  R'y  Co.,  94 


U.  S.,  619,  1876;  Elliott  v.  Railroad  Co.,  9» 
ib.,  578,  1878. 

98.  —  The  penalty  of  one  hundred  per 
cent,  on  reassessment  of  an  internal  revenue 
tax,  for  false  omission  (Act  March  8,  1867), 
cannot  be  collected  if  the  reassessment  in- 
cludes a  sum  not  legally  taxed.  Michigan 
Central  R.  R  Co.  v.  Slack,  1  Holmes  (U.  S. 
C.  C),  331.    1873. 

99.  —  Where  an  action  was  brought 
against  a  corporation  under  §  130  of  the  act 
of  June  80,  1864,  as  amended  by  the  act  of 
July  14,  1870  (16  St.,  p.  360,  §  15),  to  recover 
penalties  for  failure  to  make  return  of  inter- 
est and  pay  the  tax  on  a  bond  of  the  defend- 
ant, held,  that  only  one  penalty  is  recover- 
able for  all  failures  to  make  the  required 
returns  prior  to  the  commencement  of  the 
action  to  recover  penalties  for  such  failure.. 
United  States  v.  Brooklyn  and  Newtown  R. 
B.  Co.,  14  Federal  Reporter,  384.    1883. 

100.  —  The  statutes  of  Nebraska  con- 
strued. ^  Kane  v.  Union  Pacific  R.  R.  Co.,  5 
Neb.,  105.  "1876. 

101.  Pleading.  The  pleadings  examined 
in  actions  relating  to  the  recovery  of  taxes. 
Chicago  and  Northwestern  Ky  Co.  v.  Town 
of  Langlade.  55  Wis.,  116,  1882:  Curtis  v. 
Flint  and  Pare  Marquette  Ry  Co.,  33  Mich., 
291,  1875. 

102.  BcplSTin.  Where  certain  cars,  etc., 
of  a  railway  company  were  levied  upon  for 
the  taxes  of  another  person,  for  which  such 
property  was  not  liable,  the  property  may 
be  recovered  back  by  replevin.  Lake  Share 
and  Mich.  Southern  Ry  Co.  v.  Roach,  80 
N.  Y.,  339,  1880;  1  Amer.  &  Eng.  R.  R. 
Cases,  184.  But  see  Baltimore  and  Ohio  B, 
R.  Co.  V.  Hamilton,  16  Federal  Reporter,  181.. 
1883. 

103.  —  Where  a  train  and  engine  were 
seized  for  taxes,  and  in  an  action  of  re- 
plevin the  verdict  was  for;  defendant,  held, 
that  the  verdict  was  not  sufficient  as  it  failed 
to  specify  the  amount  of  defendant's  Hen. 
Farmers'  Loan  and  Trust  Co.  v.  St.  Clair,  34 
Mich.,  518.     1876. 

104.  Seizure.  Where  the  tax  collectors 
proceed  summarily  to  seize  property,  they 
must  show  on  what  property  the  assessment 
is  made,  and  the  percentage  upon  its  value. 
Clinton  and  Port  Hudson  R.  R.  Co.  v.  Tax- 
Collector,  30  La.  An.,  636.    1878. 
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105.  Statutes.  Various  statutes  construed. 
People  ex  rel.  v.  Treasurer  of  Saginaw 
County,  32  Mich.,  360,  1875;  Iowa  Railroad 
Land  Co.  v.  Cfuthrie,  53  la.,  383,  1880;  Iowa 
Falls  and  Sioux  City  B.  B.  Co.  v.  Storm  Lake 
Bank,  55  la.,  696,  1881. 

106.  Tax  lists.  The  statute  regulating 
the  manner  in  which  the  lists  of  delinquent 
tax-payers  shall  be  made  out  is  directory; 
and  if  its  essential  requirements  be  complied 
with,  it  is  sufficient.  Houston  and  Texas 
Central  B'y  Co.  v.  The  State,  39  Tex.,  148. 
1873. 

107.  —  The  Kansas  statutes  in  relation  to 
road  tax  lists  construed.  Kansas  City,  Fort 
Scott  and  Gul/B.  B.  Co.  v.  Tontz,  39  Kans., 
460.    1883. 

108.  Tax  sale.  Property  of  a  railway  com- 
pany in  the  limits  of  towns  may  be  assessed 
and  taxed  fQr  municipal  purposes.  But  the 
cars  of  the  company  are  not  subject  to  seizure 
and  sale  by  a  ministerial  officer  to  satisfy 
such  taxes.  Elizabethtown  and  Padueah  B. 
R.  Co.  V.  Trustees  of  Elizabethtown,  13  Bush 
(Ky.),  233.     18T6. 

109.  —  A  railway  is  an  entire  thing,  not 
legally  subject  to  coercive  severance  or  dis- 
location. The  locomotives,  cars,  etc.,  are 
treated  as  fixtures  of  the  road.     lb. 

110.  —  Where  the  property  of  a  railroad 
company  has  been  sold  by  the  tax  collector 
for  the  non-payment-  of  taxes  which  have 
been  remitted,  by  act  of  the  legislature,  be- 
fore the  sale,  and  the  purchaser  makes  no 
attempt  to  assert  his  right  to  the  property, 
but  allows  the  company  to  retain  possession, 
a  court  of  equity  will  entertain  a  bill  by 
the  railroad  company  to  annul  the  sale,  can- 
cel the  deed  made  to  the  purchaser,  and  to 
enjoin  him  from  asserting  any  claim  to  the 
property.  Mobile  and  Girard  B.  B.  Co.  v. 
Peebles,  47  Ala.,  317.    1873. 

111.  —  The  mere  fact  that  a  railroad  com- 
pany is  a  purchaser  of  certain  tracts  of  land 
at  a  tax  sale  does  not  prove  that  such  pur- 
chase is  ultra  vires,  and  the  tax  sale  certifi- 
cate in  the  hands  of  the  corporation  null 
and  void,  so  as  to  release  the  county  from 
the  obligation  to  refund  the  money  in  case 
the  sale  proves  to  be  invalid.  School  District 
No.  15  V.  Comm'rs  of  Allen  Co.,  22  Kans., 
568.     1879. 

112.  —  S.  entered  into  a  contract  in  writ- 


ing, in  1868,  with  a  railroad  company,  to 
purchase  certain  real  estate,  and  covenanted 
to  pay  all  taxes  which  should  be  lawfully 
imposed  on  the  premises.  Under  the  con- 
tract, he  went  into  possession  of  the  land, 
paid  a  small  portion  of  the  purchase  money, 
and  made  valuable  improvements^  He  de- 
faulted as  to  the  payment  of  taxes  for  th» 
years  1873,  1874,  1875  and  1876.  In  May, 
1877,  there  was  a  settlement  between  S.  and 
the  company,  and  S.  relinquished  all  his 
right  in  the  land  and  all  his  improvements  to 
the  company;  the  company  accepted  the 
surrender  of  his  written  conti-act,  and  re- 
leased all  its  claims  against  him  under  the 
covenants  thereof.  Held,  that  S.  was  there- 
by relieved  of  all  duty  or  obligation  to  pay 
past  or  future  taxes  on  the  premises;  and 
after  such  settlement  S.  was  not  debaired 
from  acquiring  a  valid  tax  title  to  the  prem- 
ises, on  account  of  his  former  relation  with 
the  railroad  company,  under  the  contract  of 
purchase.  Shoup  v.  Central  Branch  Union 
Pacific  B.  B.  Co.,  24  Kans.,  547,  1880;  5 
Amer.  &  Eng.  R.  R.  Cases,  135. 

113.  License.  The  licensee  of  real  estate 
cannot  acquire  a  tax  title  thereto  as  against 
his  licensor,  whose  right  of  possession  has 
continued  for  more  than  five  years  after  the 
execution  of  the  tax  deed.  Keokuk  and  Des 
Moines  B.  B.  Co.  v.  Lindley,  18  la.,  11. 
1878. 

114.  —  A  tax  deed  confers  a  prima  facie 
title.  New  York,  Ontario  and  Western  B'y 
Co.  V.  Davenport,  65  Howard's  Practipe  (N. 
Y.),  484.     1883. 

IV.  Place  of  taxation. 

115.  Foreign  bonds.  Investments  in 
bonds  and  stocks  of  foreign  corporations  by 
residents  of  Ohio  may  lawfully  be  taxed  in 
Ohio ;  and  the  provisions  of  the  act  of  April 
5,  1859  (3  S.  &  C,  1438),  Imposing  a  tax  on 
such  bonds  and  stocks,  are  not  unconstitu- 
tional. Worthington  v.  Treasurer  of  Hamil- 
ton County,  25  Ohio  St.,  1.     1874. 

116.  Foreign  held  bonds.  A  state  can- 
not tax  the  bonds  of  a  railway  company  held 
by  non-residents.  Commonwealth  v.  Chesa- 
peake and  Ohio  B.  B.  Co.,  37  Grattan, (Va.), 
344,  1876 ;  Appeal  Tax  Court  of  Baltimore  v. 
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GUI,  50  Md.,  377,  1878;  United  States  v.  Erie 
Ky  Co.,  9  Benedict  (U.  S.  D.  C),  67,  1877. 

117.  Local  taxation  of  railways.  After 
the  passage  of  the  act  of  March  10,  1871,  in 
relation  to  railroad  taxation,  the  city  of  Jef- 
ferson had  no  authority  under  its  charter  to 
assess  the  property  of  railroad  companies 
situate  within  its  limits,  and  collect  taxes^ 
thereon  for  the  year  1871.  Papijic  B.  B.  Go. 
V.  Watson,  61  Mo.,  57.     1875. 

118.  Principal  offlce.  A  certificate  of  in- 
■corporation,  which,  under  the  statute,  speci- 
fies the  place  where  the  principal  office  of 
the  company  is  to  be  located,  is  conclusive 
as  to  tlie  location  of  such  office  for  purposes 
of  taxation.  Pelton  v.  Transportation  Co., 
87  Ohio  St.,  450.     1882. 

119.  Property  in  transit.  The  personal 
property  of  a  non-resident  of  this  state  at  a 
railroad  station,  and  awaiting  shipment  to 
the  residence  of  the  owner,  has  no  perma- 
nent situs  here,  and  is  not  taxable  in  this 

■  state.    Standard    Oil   Co.  v.  Bachelor,  89 
Ind.,  I.     1883. 

120.  Stock  lield  by  non-residents.  Under 
ch.  483,  Acts  1874,  the  stock  held  by  non- 
residents is  taxable  at  the  place  where  the 
corporation  has  its  principal  office.  Mayor, 
etc.,  of  Baltimore  v.  Baltimore  B.  B.  Co.,  67 
Md.,'31,  1881;  7  Amer.  &  Eng.  E.  E.  Cases, 
362. 

V.  Land  gkants. 

See  sub-title  Exemption,  post. 

'  121.  When  taxable.  When  the  railroad 
company  became  entitled  to  any  portion  of 
the  lands  granted  by  act  of  congress  of  May 
15,  1856,  by  the  completion  of  any  part  of  its 
road,  as  prescribed  by  federal  or  state  legis- 
lation, such  portion  of  the  grant  thereupon 
.  became  subject  to  assessment  and  taxation. 
C.  B.  and  M.  B.  B.  Co.  v.  Carroll  County, 
41  la.,  153.     1875. 

122.  —  But  the  land  is  not  taxable  till  the 
company  is  entitled  to  the  patents.  Central 
Pacific  B.  B.  Co.  v.  Howard,  51  Cal.,  329, 
1676;  12  Amer.  E'y  Eep.,  98. 

123.  —  If  a  grant  by  congress  to  a  railroad 
company  of  public  land  to  aid  in  its  con- 
struction contains  conditions  by  which  the 
gi-ant  is  liable  to  be  defeated,  the  land  cannot 
be  taxed  while  the  conditions  are  in  force 


and  are  not  fulfilled.  Central  Pacific  B.  B. 
Co.  V.  Howard,  52  Cal.,  237,  1877;  20  Amer. 
E'y  Eep.,  111. 

124.  —  Lands  selected  by  the  Illinois  Cen- 
tral E.  E.  Co.,  under  the  act  of  congress,  are 
liable  to  taxation  when  sold  by  the  coriipany 
and  paid  for,  although  no  conveyance  may 
have  been  made.  Champaign  County  v.  Beed, 
100  III.,  304.    1881. 

125.  —  Tlie  act  of  the  general  assembly  of 
Arkansas  of  January  13,  1853,  incorporating 
the  Cairo  and  Fulton  E.  E.  Co.,  and  exempt- 
ing forever  its  capital  stock  and  dividends 
from  taxation,  does  not  exempt  the  lands 
granted  by  the  act  of  February  9,  1853  (10 
Stat,  155),  to  that  state,  and  by  her  trans- 
ferred to  the  company.  Bailway  Co.  v. 
Loftin,  98  U.  S.,  559, 1878;  Same  v.  Same,  105 
ib.,  258,  1881. 

YI.  Special  .chaetees. 

126.  Tarious  charters.  The  Western  and 
Atlantic  E.  E.  Co.  is  subject  to  a  tax  of  one- 
half  of  one  per  cent,  on  its  net  income,  but 
to  no  more.  State  v.  Western  and  Atlantic 
B.  B.  Co.,  66  Ga.,  563.     1881. 

127.  —  The  payment  of  this  income  tax 
covers  all  such  property  as  may  be"necessary 
and  proper  for  the  use  and  enjoyment  of  the 
franchise  secured  by  the  lease  to  the  com- 
pany, whetlier  it  was  received  from  the  state 
or  has  been  purchased  since  the  lease  began. 
Other  property  of  the  company  would  be 
subject  to  taxation  as  the  property  of  indi- 
viduals.   Ih. 

128.  —  The  tax  of  one-twentieth  of  one 
per  cent,  authorized  by  §  13  of  the  charter 
of  the  Missouri  and  Mississippi  E.  E.  Co. 
(Acts  1885,  page  86)  is  the  only  tax  author- 
ized by  law  to  be  collected  to  pay  bonds  is- 
sued under  that  charter.  The  common  fund 
of  the  county  collected  for  the  purpose  of 
defraying  the  current  expenses  of  the  county 
government  is  not  applicable  to  their  pay- 
ment. State  ex  rel.  v.  Macon  County  Court, 
158  Mo.,  29.     1878. 

129.  —  One  who  takes  county  bonds  is- 
sued under  a  statute  which  limits  the  rate  of 
taxation  that  may  be  imposed  for  their  pay- 
ment to  one-twentieth  of  one  per  cent,  is 
chaigeable  with  knowledge  of  the  limita- 
tion.   Ib, 
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130.  —  A  provision  in  au  act  of  the  legis- 
lature of  Delaware,  under  whicli  the  orig- 
inal Wilmington  and  Susquehanna  R.  R. 
Co.  was  united  witli  the  Delaware  and  Mary- 
land R.  R.  Co.,  requiring  the  new  company 
to  pay  annually  into  the  treasury  of  the 
stale  a  tax  of  one-quarter  of  one  per  Cent, 
upon  its  capital  stock  of  $400,000,  did  not 
prevent  a  subsequent  legislature  from  im- 
posing a  further  or  different  tax  upon  the 
company.  The  amount  designated  was  only 
a  declaration  of  the  tax  payable  annually 
until  a  different  rate  should  be  established. 
Delaivare  Railroad  Tax,  18  Wallace,  206, 
1873;  7  Amer.  R'y  Rep.,  312. 

131.  —  Various  charters  construed.  Gold- 
smith V.  Central  R.  R.  Co.,  62  Ga.,  509,  1879; 
Goldsmith  v.  Ga.  B.  R.  Co.,  63  Ga.,  485, 
1879.  See,  also.  Same  v.  Rome  R.  R.  Co.,  ib., 
473,  1879;  Same  v.  Central  R.  R.  Co.,  ib., 
509;  Goldsmith  v.  Rome  R.  R.  Co.,  62  Ga., 
47S,  1879 ;  Moore  v.  Holliday,  4  Dillon  (U.  S. 
C.  C),  53,  1876;  State  v.  Receiver  of  Taxes 
of  Camden,  83  N.  J.  Law,  299,  1876;  13 
Amer.  R'y  Rep.,  50;  Chicago,  Milwaukee  and 
St.  Paul  R'y  Co.  v.  Pfaender,  23  Minn.,  217, 
1877. 

YII.  Exemption. 

132.  Authority  to  create  exemption.  The 

legislature  of  a  state  or  territory  has  power 
to  exempt  property  from  taxation.  Winona 
and  St.  Peter  R.  R.  Co.  v.  Deuel  County,  7 
Amer.  &  Eng.  R.  R.  Cases  (Dak.),  348,  1882 ; 
Louisville  and  Nashville  R.  R.  Co.  v.  Gaines, 
3  Federal  Reporter,  363,  1880. 

133.  Additional  works.  Additional  works, 
not  contemplated  in  a  grant  of  exemption, 
will  be  subject  to  taxation.  Alexandria 
Bridge  Co.  v.  Dist.  of  Columbia,  1  Mackey 
(Dist.  of  Columbia),  217',  1881;  7  Amer.  & 
Eng.  R.  R.  Cases,  325. 

134.  Arbitrators.  Under  the  statute  the 
arbitrators  may  not  determine  what  prop- 
erty is  exempt,  but  their  award  reducing  the 
valuation  of  taxable  property  is  binding. 
State  ex  rel.  v.  Board  of  Assessors,  30  La. 
An.,  261.     1878. 

135.  Bonds  and  mortgages.  Bonds  of  the 
Baltimore  and  Oliio  R.  R.  Co.  and  of  the 
Northern  Central  R'y  Co.,  not  alleged  to  be 
Beourud  by  mortgages  upon  property  within 


this  state,  are  not  embraced  in  the  terms 
of  the  exemption  contained  in  tlie  act  of 
1876,  ch.  260,  b.  1,  which  exempted  from 
taxation  "mortgages  upon  property  in  this 
state,  and  the  mortgaged  debts  respectively 
secured  therefrom."  Appeal  Tax  Court  of 
Baltimore  v.  Gill,  50  Md.,  377.     1873. 

136.  Branch  lines.  Upon  the  amend- 
ment of  a  cliarter  of  a  railroad  company 
(whose  road  was  exempt  from  taxation),  au- 
thorizing it  to  construct  a  branch  road,  the 
branch  road  when  constructed  became  sub- 
ject to'  the  provisions  of  the  original  char- 
ter, and  the  right  of  exemption  from  taxa- 
tion therein  granted  attached  with  full  force 
to  the  branch  road.  Atlantic  and  Gulf  B. 
R.  Co.  V.  Allen,  15  Fla.,  637.     1876. 

137.  Certiorari.  Where  an  assessment' of 
taxes  has  been  made  in  good  faith  on  property, 
which,  by  tlie  prosecutor's  charter,  is  ex- 
empt from  taxation,  costs  will  not  be  al- 
lowed to  the  prosecutor  on  setting  aside  the 
taxes  on  certiorari,  where  the  application 
for  relief  has  not  been  made  to  the  local  au- 
thorities, unless  the  defense  in  the  certiorari 
suit  has  been  conducted  vexatiously.  Le- 
high Valley  B.  B.  Co.  v.  Newark,, ii  N.  J. 
Law,  333.     1882. 

138.  Change  of  constitution.  The  char- 
ter of  a  railroad  company  exempting  it  from 
taxation  is  not  repealed  by  a  constitutional 
provision  adopted  £(,fter  acceptance  of  the 
charter,  declaring  that  "no  property  shall 
be  exempt  from  taxation,  except,"  etc. 
Scotland  County  v.  Missouri,  Iowa  and  Ne- 
braska B'y  Co.,  65  Mo.,  123.     1877. 

139.  —  Sec.  16,  art.  11,  of  the  constitution 
of  1865,  was  not  designed  to  withdraw  ex- 
isting exemptions  from  taxation.  It  was 
intended  to  operate  prospectively  only.     Ib. 

140.  Charters  and  statutes.  Various  char- 
ters and  special  statutes  in  relation  to  ex- 
emption construed.  State  v.  Woodruff,  36 
N.  J.  Law,  94,  1872;  12  Amer.  R'y  Rep.,  434; 
State  V.  Leggett,  Comptroller,  41  N.  J.  Law, 
319,  1879;  State  v.  Comrn'r  of  Bailroad 
Taxation,  38  N.  J.  Law,  472,  1875;  Galves- 
ton, Harrisburg  and  San  Antonio  B'y  Co. 
V.  State,  38  Tex.,  334,  1873;  Comity  Com'rs 
Anne  Arundel  County  v.  Annapolis,  etc.,  B. 
B.  Co.,  47  Md.,  593,  1877;  18  Amer.  R'y  Rep., 
359;  Commonwealth  v.  Pittsburgh  and  Con- 
nellsville  R.  R.  Co.,  2  Peairson  (Pa.),  389, 
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1873;  Commonwealth  v.  Chesapeake  and 
Ohio  R.  R.  Co.,  37  Grattan  (Va.).  344,  1876; 
City  of  Petersburg  v.  Petersburg  R.  R.  Co., 
39  Grattan  (Va.),  773,  1878;  Illinois  Central 
R.  R.  Co.  V.  Irvin,  73  111.,  453,  1874;  Wis- 
consin Central  R.  R.  Co.  v.  Taylor  County, 

53  Wis.,  37,  1881;  1  Imer.  &  Eng.  E.  R. 
Cases,  533;  Mayor,  etc.,  of  Macon  v.  Central 
R.  R.  and  Banking  Co.,  50  Ga.,  630,  187^; 
Western  and  Atlantic  R.  R.  Co.  v.  State, 

54  Ga.,  438,  1875;  State  v.  Ga.  R.  R.  and 
Banking  Co.,  54  Ga.,  433,  1873;  Chesapeake 
and  Ohio  R.  R.  Co.  v.  Virginia,  94  U.  S., 
718,  1876;  16  Amer.  R'y  Rep.,  155:  North 
Missouri  R.  R.  Co.  v.  Maguire,  80  Wallace, 
46,  1873;  6  Amer.  R'y  Rep.,  445;  Paul  v.  Mis- 
souri Pacific  R.  R.  Co.,  3  Dillon  (U.  S.  C.  C), 
25,  4874;  Parmley  v.  St.  Louis,  Iron  Mount- 
ain and  Southern  R.  R.  Co.,  3  Dillon  (U. 
S.  C.  C),  23,  1874;  Raleigh  and  Gaston  R. 
R.  Co.  V.  Commissioners  of  Wake,  87  N. 
C,  414,  1883;  Richmond  and  Danville  R. 
R.  Co.  V.  Comm'rs  of  Alamance  County, 
76  N.  C,  312,  1877;  14  Amer.  R'y  Rep., 
304.  See  North  Carolina  R.  A  Co.  v. 
Same,  77  ib.,  4,  1877;  State  v.  Dexter  and 
Newport  R.  R.  Co.,  69  Me.,  44,  1879;  Pough- 
keepsie.  Hartford  and  Boston  R.  R.  Co.  v. 
.^impson,  23  Hun  (N.  Y.).  43,  1880;  State  v. 

Winona  and  St.  Peter  R.  R.  Co.,  31  Minn., 
815,  1875;  18  Amer.  R'y  Rep.,  440;  State  v. 
Southern  Minn.  R.  R.  Co.,  31  Minn.,  344, 
1875;  Chesapeake  and  Ohio  R.  R.  Co.  v. 
Miller,  19  W.  Va„  408,  1883;  South  Pacific 
R.  R.  Co.  V.  Laclede  County,  57  Mo.,  147, 
1874;  Barry  County  v.  Atlantic  and  Pacific 
R.  R.  Co.,  ib.,  149;  Lawrence  County  v. 
Same,  ib.,  149,  1874. 

141,  —  The  Central  Pacific  Railroad  is  not 
exempt  from  taxation.  Central  Pacific  R. 
R.  Co.  V.  State  Board,  60  Cal..  35,  18S3; 
Huntington  v.  Central  Pacific  R.  R.  Co.,  3 
Sawyer  (U.  S.  C.  C),  503,  1874;  State  v. 
Central  Pacific  R.  R.  Co.,  10  Nev.,  47,  1875; 
County  of  Santa  Clara  v.  Soutliern  Pacific 
R.  R.  Co.,  18  Federal  Reporter,  385,  1883. 

142.  —  The  charter  of  the  Baltimore  and 
Ohio  R.  R.  Co.  construed,  and  the  property 
of  ihe  company  held  exempt  from  taxation. 
Its  hotels,  built  for  use  of  its  general  traffic, 
likewise  held  to  be  exempt.  But  its  hotels 
for  summer  resort  were  held  taxable  the 
same  as  ordinary  hotel  property.     State  v.  I 


Baltimore  and  Ohio  R.  R.  Co.,,  48  Md.,  49. 
1877.  But  see  Baltimore  and  Ohio  R.  R. 
Co.  V.  Dist.  of  Columbia,  3  MacArthur 
(Dist.  of  Columbia),  133.     1879. 

143.  —  The  exemption  from  all  taxation  . 
and  assessment  contained  in  the  St.  Paul 
and  Paciiio  Act  was  not  simply  a  personal 
privilege  conferred  upon  the  company,  but 
was  in  the  nature  of  a  conditional  grant, 
appurtenant  to  its  several  lines  of  railroad, 
and  charged  with  the  perpetual  burden  of 
an  annual  payment  of  the  specified  sum 
therein  provided,  dating  from  the  time 
when  any  portion  of  such  lines,  equal  in  ex- 
tent to  thii-ty  miles,  should  be  completed 
and  in  operation.  Chicago,  Milwaukee  and 
St.  Paul  R'y  Co.  v.  Pfaender,  23  Minn.,  217. 
1877. 

144.  —  In  case  of  a  severance  anrl  divis- 
ion of  such  lines  of  road  and  the  franchises 
thereto  appertaining  among  the  diilerent 
companies,  reference  must  be  had  to  the  time 
when  such  first  thirty  miles  of  completed 
road  were  built  and  put  in  operation,  in  as- 
certaining and  fixing  the  rate  per  cent,  and 
amount  of  gross  earnings  each  company  is 
to  pay  during  any  given  year  as  to  its  line 
of  road.  Ib. 

145.  —  The  franchise"  of  the  Atlantic, 
Tennessee  and  Ohio  R.  R.  Co.  is  subject  to" 
tax.  It  is  a  distinct  species  of  property  from 
that  enumerated  in  the  chmse  of  the  charter 
exempting  the  road-bed,  etc.,  from  taxation 
for  a  limited' period.  Atlantic,  Tennessee 
and  OhioR.  R,  Co.  v.  Mecklenburg,  87  N.  C, 
129.     1883. 

14S.  —  Shares  in  the  capital  stosk  of  the 
North  Carolina  R.  R.  Co.  are  not  exempt 
from  taxation  by  a  legislative  enactment  that 
"all  real  estate  held  by  said  company  for 
right  of  way,  for  station  places  of  whatever 
kind,  and  for  work  shop  location,  shall  be 
exempt  from  taxation  until  the  dividends 
or  profits  of  said  company  shall  exceed  six 
per  centum  per  annum."  Belov.  Comm'rs  of 
Forsyth  County,  83  N.  C,  415.  1880.  See 
Richmond  and  Danville  R.  R.  Co.  v. 
Commissioners  of  Alamance,  84  N.  C,  504. 
1881. 

147.  —  The  charter  of  the  New  Haven  and 
Northampton  Co.  construed,  and  held  that 
the  exemption  of  a  canal  company  was  not 
lost  by  its  change  to  a  railway  company. 
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Nichols  V.  New  Haven  and  Northampton  Go., 
4a  Conn.,  103.     18T5. 

148.  — amendmeut  to  charter.  An  ex- 
emption from  taxation  contained  in  tlie 
■chartei'  of  a  corporation  cannot  be  repealed 
■without  the  consent  of  the  corporation. 
Oliver  v.  Memphis  and  Little  Rock  R.  R. 
Co.,  30  Ark.,  138,  1875;  St.  Louis,  Iron  Mt. 
and  SQuthern  R.  R.  Co.  v.  Loftin,  ib.,  693, 
1875 ;  Atlantic  and  Gulf  R.  R.  Co.  v.  Allen, 
15  Fla.,  637,  1.876.  But  see  Hewitt  v.  N.  Y. 
and  Oswego  Midland  R.  R.  Co.,  ISBlatchford 
(TJ.  S.  C.  C),  453,  1875;  Hand  v.  Savannah 
and  Charleston  R.  R.  Co.,  17  So.  Car.,  319, 
1881;  Scotland  County  v.  Missouri,  Iowa  and 
Nebraska  Ky  Co.,  65  Mo.,  133,  1877. 

149.  —  A  corporation  having  an  irrepeal- 
able  charter  which  provides  for  a  special 
mode  of  taxation,  and  that  "  no  other  or 
further  tax  or  imposition  shall  be  levied  or 
imposed  upon  the  said  company,"  may  con- 
sent to  other  taxfition,  or  a  different  mode 
of  assessment  from  that  specified  in  its  char- 
ter, by  the  acceptance  of  subsequent  legisla- 
tive acts,  without  impairing  the  exemption 
from  general  taxation  contained  in  its  chai-- 
ter.  In  such  event,  the  new  taxation  be- 
comes part  of  the  original  contract,  and 
modifies  its  terms  to  that  extent,  leaving  the 
restriction  therein  on  further  taxation  in  full 
force.  State  v.  Comm'r  of  Railroad  Taxa- 
tion, 37  N.  J.  Law,  240.     1874. 

150.  —  The  amendment  of  a  town  charter 
authorizing  it  to  levy  a  tax  upon  the  prop- 
erty of  railway  companies  in  the  limits  of 
the  town  does  not  operate  as  a  constructive 
repeal  of  the  charter  of  a  railway  company 
passed  since  the  statute  of  1856,  by  which 
the  property  of  the  company  was  exempted 
from  taxation  until  the  road  was  completed. 
Elizabethtown  and  Paducah  R.  R.  Co.  v. 
Trustees  of  Elizabethtown,  13  Bush  (Ky.), 
233.    1876. 

151.  —  An  act  changing  the  name  of  a 
railroad  company,  and  continuing  to  it 
under  tl»e  new  name  all  its  rights,  privileges, 
etc.,  under  its  former  name,  did  not  revive 
provisions  of  the  charter  granting  exemption 
from  taxation  which  had  been  repealed  by 
prior  amendments.  If  otherwise,  the  reviv- 
ing act,  being  passed  after  the  adoption  of 
the  Code,  would  not  interpose  a  constitu- 
tional barrier  so  as  to  prevent  the  legislature 


from  taxing  the  company  like  natural  per- 
sons. Macon  and  Augusta  R.  R.  Co.  v.  Gold- 
smith, 63  Ga.,  463.     1879. 

152.  Conditions.  Under  the  act  of  18S9, 
the  exemption  from  taxation  previously 
granted  to  the  Charleston  and  Savannah  R. 
E.  Co.  was  revoked  by  acceptance  of  that 
act,  and  the  company  was  required  to  com- 
plete its  road  from  Charleston  to  Savannah 
by  January  1,  1870 ;  and  it  was  further  pro- 
vided "  that  no  tax  shall  be  assessed  or  levied 
upon  said  road  until  the  same  shall  have 
been  completed."  In  March,  1870,  the  line 
was  completed  to  such  extent  that,  by  the 
use  under  the  lease  of  another  company's 
track  for  three  miles,  and  by  means  of  a 
ferry  boat  belonging  to  this  company,  freight 
and  passengers  were  transported  by  the 
company  from  Charleston  to  Savannah. 
Held,  that  the  company  was  liable  to  taxa- 
tion for  the  year  1870  and  all  subsequent 
years.  And  for  the  payment  of  such  claim 
the  state  can,  in  court,  demand  a  sale  of  the 
road.  Hand  v.  Savannah  and  Charleston 
R.  R.  Co.,  13  So.  Car.,  314.  1879.  See  Same 
V.  Same,  17  So.  Car.,  319.     1881. 

153.  Consideration.  An  act  of  the  legis- 
lature exempting  property  of  a  railroad  from 
taxation  is  not  a  "contract"  to  exempt  it, 
unless  there  be  a  consideration  for  the  act. 
Tucker  v.  Ferguson,  23  Wallace,  537.     1874. 

154.  Consolidation  of  railw.iys,  A  cor- 
poration, formed,  under  an  act  of  the  legis- 
lature, by  the  consolidation  of  existing 
companies,  and  "  vested  with  all  the  rights, 
privileges,  franchises  and  property  whibh 
may  have  been  vested  in  either  company 
prior  to  the  act  of  consolidation,''  acquires 
no  greater  immunity  from  taxation  than 
they  severally  enjoyed  as  to  the  portions  of 
the  road  which  belonged  to  them  under  their 
respective  charters.  Whatever  property  was 
subject  to  taxation  would,  after  the  consoli- 
dation, remain  so.  Chesapeake  and  Ohio  R. 
R.  Co.  V.  Virginia,  94  U.  S.,  718,  1876;  16 
Amer.  R'y  Rep.,  155. 

155.  —  Immunity  from  taxation  held  to 
pass  to  a  consolidated  corporation.  Louis- 
ville and  Nashville  R.  R.  Co.  v.  Gaines,  3  Flip- 
pin  (U.  S.  C.  C),  621,  1880;  State  v.  Comm'r 
of  Railroad  Taxation,  ^7  N.  J.  Law,  340, 
1874;  State  Treasurer  v.  Auditor-General,  3 
Amer.  &  Eng.  R.  R.  Cases  (Mich.),  565,  1881. 
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156.  —  Consolidated  companies  held  sub- 
ject to  taxation,  notwithstanding  the  ex- 
emption of  the  former  corporations.  At- 
lanta and  Richmond  Air  Line  JR.  R.  Co.  v. 
State,  63  Ga.,  483,  1879;  1  Amer.  &  Eng.  R. 
E.  Cases,  399 ;  Railroad  Co.  v.  Maine,  96  tJ. 
S.,  499,  1877;  Railroad  Co.  v.  Georgia,  98 
U.  S.,  359,  1878;  State  v.  Northern  Central 
B'y  Co.,  44:  Md.,  131,  1873. 

157.  Constitutional  law.  Section  38  of 
art.  3  of  the  Const,  of  1834,  to  wit:  "All 
lands  liable  to  taxation,  held  by  deed,  grant 
or  eiitry,  town  lots,  bank  stock,  etc.,  and 
such  other  property  as  the  legislature  may, 
from  time  to  time,  deem  expedient,  shall  be 
taxable,"  itliposed  no  restriction  upon  the 
power  of  the  legislature  to  stipulate  for  total 
or  partial  exemptions  from  taxation  in  char- 
ters of  incorporation.  Knoxville  and  Ohio 
R.  R.  Co.  V.  Hicks,  9  Baxter  (Tenn.),  443, 
1877;  15  Amer.  R'y  Rep.,  197. 

158.  —  The  act  of  February  38,  1874,  tax- 
ing the  Atlantic  and  Gulf  R.  R.  Co.  an 
amount  exceeding  one-half  of  one  per  cent, 
upon  its  annual  net  income,  is  not  unconsti- 
tutional, as  impairing  the  obligations  of  the 
contract  embraced  in  its  charter.  Atlantio 
and  Gulf  R.  R.  Co.  v.  State,  55  Ga..  313. 
1875. 

159.  Construction.  No  presumption  exists 
in  favor  of  a  contract  by  a  state  to  exempt 
lands  from  taxation.  Every  reasonable 
doubt  should  be  resolved  against  it.  Tucker 
V.  Ferguson,  23  Wallace,  527,  1874 ;  Bailey  v. 
Magwire,  22  ib.,  315,  1874;  11  Amer.  R'y 
Rep.,  470;  North  Missouri  R.  R.  Co.  v.  Ma- 
guire,  30  Wallace,  46,  1873;  6  Amer.  R'y 
Rep.,  445;  Hoge  v.  Railroad  Co.,  99  U.  S., 
348,  1878;  Baton  Rouge,  etc.,  R.  R.  Co.  v. 
Kirkland,  33  La.  An.,  633,  1831;  County 
Comm'rs  Anne  Arundel  County  v.  Annapolis, 
etc.,  R.  R.  Co.,  47  Md.,  593,  1877;  18  Amer. 
R'y  Rep.,  359;  Louisville,  Cincinnati  and 
Lexington  R.  R.  Co.  v.  Commonwealth,  10 
Bush  (Ky.),  48,  1873;  Alexandria  Bridge  Co. 
V.  Dist.  of  Columbia,  1  Mackey  (Dist.  of  Col.), 
217,  1881;  7  Amer.  &  Eng.  R.  R.  Cases,  335'; 
Nashville,  Chattanooga,  etc.,  R'y  Co.  v.  Mar- 
ion County,  7  Lea  (Tenn.),  663,  1881;  Scot- 
land County  V.  Missouri,  Iowa  and  Nebraska 
R'y  Co.,  65  Mo.,  133,  1877. 

160.  Eating-lionse.  Thus,  where  it  ap- 
pears that  it  was  necessary  in  1873,  for  the 


proper  accommodation  of  persons  traveling 
by  defendant's  i-ailway,  that  defendant 
should  maintain  an  eating  and  lodging  house 
for  them  at  Prairie  du  Chien,  beside  its  road, 
and  that  a  certain  building  owned  by  de- 
fendant upon  its  land  adjacent  to  its  road 
was  principally  used  for  that  purpose,  more 
than  nine-tenths  of  its  business,  probably, 
consisting  in  furnishing  entertainmant  to 
travelers  by  and  employes  upon  said  rail- 
way, it  is  held  to  have  been  exempt  from.  , 
local  taxation ;  and  the  facts  that  plaintiff's 
tenant  (not  charged  with  rent),  by  whom  it 
was  conducted,  took  the  profits  thereof,  and 
that  commercial  travelers,  reaching  and 
leaving  Prairie  du  Chien  by  railway,  were 
entertained  at  the  house  for  one  or  more 
days  while  transacting  their  business  in  that 
vicinity,  will  not  prevent  such  exemption, 
where  the  house  was  not  kept  as  a  general 
hotel  for  the  accommodation  of  the  whole 
public.  Chicago,  Milwaukee  and  St.  Paul 
R'y  Co.  V.  Crawford  County,  48  Wis.,  666. 
1880.  See,  also.  State  v.  Baltimore  and  Ohio 
B.  i?.  Co.,  48  Md.,  49.     1877. 

ICl.  Elevators.  Railway  comi^anies  are 
not  required  to  furnish  storage  for  gi'ain 
transported,  after  their  connection  with  it  as 
common  carriers  has  ceased,  nor  can  they 
condemn  property  for  the  purpose  of  erect- 
ing "  elevators  "  thereon ;  and  such  elevators, 
erected  by  the  plaintiff  company,  with  the 
land  on  which  they  are  situated,  are  taxable 
for  all  purposes.  Such  elevators  are  not  ex- 
empt from  taxation  as  railway  property. 
Milwaukee  and  St.  Paul  R'y  Co.  v.  City  of 
Milwaukee,  34  Wis.,  271.     1874. 

162.  Employes;  road  work.  The  em- 
ployes of  the  N.  C.  and  St.  L.  R.  R.  Co.  held 
exempt  from  work  in  the  public  roads,  un- 
der the  charter  of  the  Nashville  and  North 
Western  R.  R.  Co.,  with  which  the  former 
company  was  consolidated.  Hawkins  v. 
Small,  9  Amor.  &  Eng.  R.  R.  Cases  (Tenn.), 
433.     1881. 

163.  Foreign  corporation.  It  being  set- 
tled law  that  the  language  by  which  a  state 
surrenders  its  right  of  taxation  must  be 
clear  and  unmistakable,  a  grant  by  one  state 
to  a  corporation  of  another  state  to  exercise 
a  part  of  its  franchise  within  the  limits  of 
the  state  making  the  grant,  as  above  stated, 
and  laying  a  tax  upon  it  at  the  time  of  the 
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grant,  does  not,  of  itself,  preclude  a  right  of 
further  taxation  by  the  same  state.  Erie 
Jt'y  Co.  V.  Pennsylvania,  31  Wallace,  492, 
1874;  6  Amer.  R'y  Rep.,  20S. 

1G4.  Gross  receipts.  The  levy  of  a  tax  on 
the  gross  receipts  of  the  Pacific  Railroad 
held  to  impair  the  obligation  of  ,a  contract 
fpr  exemption  contained  in  its  charter.  Pa- 
cific B.  R.  Co.  V.  Maguire,  20  Wallace,  36, 
1873;  6  Amer.  R'y  Rep.,  437. 

165.  —  The  statute  taxing  the  gross  earn- 
ings of  railway  companies  in  lieu  of  all  other 
taxation,  and  making  the  amount  uniform 
for  ten  years,  is  unconstitutional.  Ellin  v. 
Louisville  and  Nashville  R.  R.  Co.,  8  Baxter 
(Tenn.),  530.  1876.  But  see  Memphis  and 
Charleston  R.  R.  Co.  v.  Gaines,  8  Tenn. 
Ch.,  604.     1877. 

166.  Injunclion.  A  temporary  injunc- 
tion until  final  hearing  will  be  granted  to 
restrain  the  assessment  of  the  property  of 
railway  companies,  where  their  charters 
provide  for  exemption  from  taxation.  Mem- 
phis and  Charleston  R.  R.  Co.  v.  Gaines,  3 
Tenn.  Ch.,  478.     1877. 

167.  —  Pleadings  considered  in  an  injunc- 
tion pi'oceeding.  Marquette,  Houghton  and 
Ontonagon  R.  R.  Co.  v.  City  of  Marquette, 
35  Mich.,  504,  1877;  16  Amer.  R'y  Rep.,  179. 

168.  Jurisdiction.  In  such  proceedings 
to  enforce  payment  of  taxes,  the  fact  that 
the  land  against  which  a  tax  is  sought  to 
be  enforced  is  exempted  from  taxation, 
does  not  affect  the  jurisdiction  of  the  court 
in  which  the  proceedings  are  brought,  to  try 
and  determine  the  legality  of  the  tax. 
County  of  Chisago  v.  St.  Paul  and  Duluth 
R.  R.  Co.,  37  Minn.,  109.     18S0. 

169.  —  federal  jurisdiction.  Where  a 
state  has  by  valid  contract  exempted  cei-tain 
property  from  taxation,  it  cannot  by  subse- 
quent legislation  subject  that  property  to 
taxation  nor  prohibit  the  United  States 
courts  from  using  their  injunctive  powers  to 
pi'otect  the  contract  from  violation.  Louis- 
ville and  Nashville  B.  R.  Co.  v.  Gaines,  2 
Flippin  (U.  S.  C.  C),  631 ;  8  Federal  Reporter, 
266,  1880. 

170.  Land  grants.  While  the  lands  here 
in  question  were  held  by  the  state  in  trust 
for  the  building  of  a  proposed  railroad  now 
owned  by  the  plaintiffs,  and  hence  were  not 
Eubjeot  to  taxation,  the  legislature  had  the 


ipower,  in  furtherance  of  that  object  and  in 
execution  of  the  trust,  to  exempt  such  lands 
from  taxation  for  a  term  of  years ;  and  such 
power,  having  been  exercised,  could,  within 
the  discretion  of  the  legislature,  be  exercised 
anew  by  granting  an  extension  of  the  ex- 
emption. Wiseonsin  Central  R.  R.  Co.  v. 
Taylor  County,  53  Wis.,  37,  1881;  1  Amer.  & 
Eng.  R.  R.  Cases,  533. 

171.  —  The  grant  to  the  Illinois  Central 
R.  R.  Co.  construed.  Illinois  Central  R.  R. 
Co.  V.  Goodwin,  94  111.,  363.     1880. 

173.  —  The  grant  to  the  St.  Paul  and  Sioux 
City  R.  R.  Co.  construed.  County  of  Nobles 
V.  Sioux  City  and  St.  Paul  R.  R.  Co.,  36 
Minn.,  394.     1879. 

1 73.  —  The  Railway  Company  v.  Presoott 
(16  Wallace,  603)  modified  and  overruled  so- 
far  as  it  asserts  the  contingent  right  of  pre- 
emption in  lands  granted  to  the  Pacific  Rail- 
road Company,  to  constitute  an  exemption 
of  those  lands  from  state  taxation.  But 
affirmed  so  far  as  it  holds  that  lands  on 
which  the  costs  of  survey  have  not  been 
paid,  and  for  which  the  United  States  have 
not  issued  a  patent  to  the  company,  are  ex- 
empt from  statfe  taxation.  Railway  Co.  v. 
McShane,  22  Wallace,  444,  1874;  11  Amer. 
R'y  Rep.,  456. 

174.  Lauds.  A  statute,  after  laying  a  cer- 
tain tax,  oji  a  "railroad  company" — a  spe- 
cific annual  tax  of  one  per  cent,  on  the  cost 
of  the  road, —  and  reserving  a  right  to  im- 
pose a  further  tax  upon  gross  earnings,  en- 
acted that  "  the  above  several  taxes  shall  be 
in  lieu  of  all  other  taxes  to  be  imposed 
within  the  state."  Held,  that  the  statute 
imposed  a  tax  in  reference  to  the  railroad 
itself,  and  had  no  relation  to  lands  owned  by 
the  company  and  not  used  nor  necessary  in 
working  the  road,  and  in  the  exercise  of  its 
franchise,  but  which  it  had  mortgaged  and 
was  holding  for  sale,  even  though  the  chief 
purpose  of  the  sale  was  to  pay  the  mortgage 
debt,  a  heavy  one,  and  one  which  had  been 
contracted  for  the  exclusive  purpose  of  buildt 
ing  the  road.  And  that  these  lands  might 
be  taxed  notwithstanding  the  above-men- 
tioned agreement.  Tucker  v.  Ferguson,  33 
Wallace,  537.  1874.  See,  also,  Mobile  and 
Ohio  R.  R.  Co.  V.  Moseley,  53  Miss.,  127. 
1876. 

175.  —  Certain  assessments  against   the 
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United  Railroad  and  Canal  Companies  va- 
cated, because  the  possession  of  the  land 
assessed  was  appropriated  to  tlie  enjoyment 
•of  the  company's  franchise.  State  v.  Bin- 
ninger,  43  N.  J.  Law,  538.     1880. 

170.  —  Under  the  act  of  April  8,  1869, 
lands  acquired  by  grant,  donation  or  sub- 
scription, in  aid  of  the  construction  of  a 
railroad,  were  exempt  from  taxation  until 
conveyed  to  an  actual  purchaser.  Cairo  and 
Fulton  R.  B.  Co.  v.  Parks,  33  Ark.,  131. 
1877. 

177.  Local  iinproreinents.  Under  the 
■charter  of  this  company,  which  exempts  its 
properly  (otlier  than  ils  land  grant)  from  all 
assessments  and  taxes  whatever,  by  the  ter- 
ritory or  future  state,  or  by  any  county, 
■city,  town,  village  or  other  municipal  au- 
thority in  the  territory  or  state,  its  property 
held  by  it  for  the  purposes  of  its  railroad  is 
iiot  subject  to  assessments  for  local  improve- 
ments. St.  Paul  and  Pacific  P.  R.  Co.  v. 
St.  Paul.  21  Minn.^  526,  1875;  18  Amer.  R'y 
Rep.,  435;  St.  Paul  v.  St.  Paul  and  Sioux 
CityR.  R.  Co.,  23  Minn.,  469.     1877. 

178.  —In  assessing  depot  grounds,  of  a 
railway  company  having  an  exemption  from 
taxation  in  its  charter  for  benefits  derived 
from  local  improvements,  supposed  benefits 
arising  from  the  probable  increase  of  busi- 
ness in  consequence  of  increased  facilities  of 
access  to  its  depot,  cannot  be  made  the  basis 
■of  assessment.  An  assessment  on  that  prin- 
■ciple  would  be  a  tax  on  the  business  of  the 
company  in  violation  of  the  exemption  in 
the  act  of  incorporation.  State  v.  Jersey 
City,  36  N.  J.  Law,  56,  1873;  13  Amer.  R'y 
Rep.,  303. 

179.  Military  reservation.     Kansas  has 
power  to  tax  a  railway  situated  exclusively 
in  the  Leavenworth  military  reservation.  Ft. 
Leavenworth  B.  R.  Co.  v.  Lowe,  27  Kans 
749.     1883. 

180.  Municipal  corporation.  Municipal 
corporations  have  no  power  to  grant  exemp- 
tion from  or  commutation  of  taxes,  and  a 
contract  which  undertakes  to  do  so  is  void. 
State  V.  Hannibal  and  St.  Joseph  R.  R.  Co., 
75  Mo.,  308,  1881;  City  of  New  Orleans  v. 
St.  Charles  St.  R.  R.  Co.,  38  La.  An.  497 
1876. 

181.  Priviloge  tfix.   Where  a  corporation 
is  exempted  from  taxation  by  its  charter  for 


a  certain  time,  such  corporation  cannot  be 
subjected  to  a  "  privilege  tax."  Grand  Oulf 
and  Port  Gibson  R.  R.  Co.  v.  Buck,  53  Miss., 
346.     1876. 

182.  Statute.  The  statutes  of  Wisconsin 
construed.  Milwaukee  and  St.  Paul  R'y 
Co.  V.  City  of  Milwaukee,  34  Wis.,  371. 
1874. 

183.  —  All  lots  of  land  necessarily  used 
by  the  company  for  its  repair  shops  or  yards, 
or  depot  grounds,  or  for  the  preservation 
and  protection  of  its  track,  or  for  the  pur- 
pose of  obtaining  gravel  and  earth  therefrom 
for  its  road  (the  same  being  adjacent  to  the 
road),  are  exempt  from  taxation,  but  dwell- 
ing-houses and  the  land  occupied  by  them 
are  not  so  exempt.     lb. 

184.  —  Various  statutes  in  relation  to  ex- 
emption from  taxation  construed.  Utah 
and  Northern  R'y  Co.  v.  Crawford,  1  Idaho, 
770,  1880 ;  Richmond  and  Danville  R.  R.  Co. 
V.  Comm'rs  of  Orange  County,  74  N.  C,  506, 
1876;  Petersburg  R.  R.  Co.  v.  Comm'rs  of 
Northampton  County,  SI  N.  C,  487,  1879. 

185.  Steainboats.  Steamboats  are  not 
railroad  property,  and  are  not,  although 
owned  and  used  by  a  railroad  company,  ex- 
empt from  taxation  as  such,  under  a  charter 
which  exempts  such  railroad  company  from 
taxation.  Illinois  Central  R.  R.  Co.  v.  Irvin, 
73  111.,  453.     1874. 

186.  Stock.  A  railway  company  whose 
stock  is  by  law  exempt  from  taxation  can- 
not be  taxed  on  property  owned  and  used  by 
it  in  the  operation  of  its  railway  and  neces- 
sary for  that  purpose.  The  stock  is  but  the 
representative  of  the  property.  Scotland 
County  V.  Missouri,  Iowa  and  Nebraska  R'y 
Co.,  65  Mo.,  123.     1877. 

187.  —  A  corporation  claimed  exemption 
from  state  taxes  on  its  capital  stock  under 
the  following  act  of  assembly:  "  The  bonds 
issued  and  to  be  issued  by  said  company 
under  the  charter,  and  all  municipal  bonds 
now  owned  by  said  company,  are  hereafter 
to  be  issued  in  payment  of  subscription  to 
the  capital  stock,  and  the  property,  real  and 
personal,  which  said  company  now  holds  or 
may  acquire,  Shall  be  exempt  from  taxa- 
tion," etc.  Held,  that  this  company  was  not 
relieved,  as  the  stock  was  the  property  of 
the  stockliolders,  not  the  corporation  which 
issued  it.    Commonwealth  v.  Danville,  Ha- 
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geltan,  etc.,  B.  B.  Co.,  2  Pearson  (Pa.),  400. 
1875. 

188.  Stock  owned  by  state.  The  provis- 
ion contained  in  sec.  6,  art.  V,  of  the  con- 
stitution, exempting  property  belonging  to 
tlie  state  from  taxation,  does  not  embrace 
the  interest  of  the  state  in  business  enter- 
prises, such  as  railroads,  and  tlie  like,  but 
applies-to  the  property  of  the  state  held  for 
etate  purposes.  The  railway  is  taxable  al- 
though the  state  owns  two-thirds  of  the 
capital  stock  of  the  company;  Atlantic  and 
North  Carolina  B.  B.  Co.  v.  Comm'rs  of 
Carteret  County,  75  N.  C,  474.     1876. 

189.  Time.  A  provision  in  the  charter  of  a 
railroad  company  that  "the  capital  stock  of 
said  company  shall  be  forever  exempt  from 
taxation,  and  the  road,  with  all  its  fixtures 
and  appurtenancgs,  including  workshops, 
machinery  and  vehicles  of  transportation, 
shall  be  exempt  from  taxation  for  the  period 
of  twenty  years  from  the  completion  of  the 
road,  and  no  longer,"  does  not,  after  the  ex- 
piration of  that  period,  exempt  from  taxa- 
tion the  road,  with  its  fixtures,  etc.,  although 
the  same  were  purchased  with  or  repre- 
sented by  capital.  Bailroad  Co.  v.  Gaines, 
97  U.  S.,  697.     1878. 

190.  —  Under  a  charter  declaring  that  the 
property  of  the  company  shall  be  exempt 
from  taxatiqn  for  ten  years  after  the  comple- 
tion of  the  road,  the  corporation  cannot 
claim  immunity  from  the  beginning  of  its 
existence  up  to  the  completion  of  the  road. 
Dermis  v.  Vicksburg,  Shreveport  and  Pacific 
B.  B.  Co.,  34  La.  An.,  954.     1883. 

191.  —  The  provisions  of  the  statute 
(Laws  of  Vt.,  1874,  act  No.  1,  p.  16)  provid- 
ing for  the  taxation  of  railway  property  are 
not  rendered  invalid  by  reason  of  the  fact 
that  lands  improved  by  having  a  railroad 
built  on  them  are  not  made  taxable  until 
they  have  been  so  improved  for  ten  years. 
Wells  V.  Central  Vermont  B.  B.  Co.,  14 
Blatchford  (U.  S.  C.  C),  436.     1878. 

192.  —  A  railway  was  by  charter  exempt 
from  taxation  for  twenty  years,  which  ended 
in  March,  1877.  The  taxes  assessed  for  1878 
were  assessed  in  April.  The  company  paid 
a  pro  rata  amount.  Held,  the  coilipany  was 
liable  for  all  the  taxes  assessed  for  1877. 
When  the  taxes  were  assessed  no  exemp- 
tion  existed.     McClellan   v.  Memphis  and 


Charleston- B.  B.  Co.,  11  Lea  (Tenn.),  336. 
1883. 

193.  Transfer.  The  purchase  of  the  rail- 
way and  franchise  of  the  Henderson  and 
Nashville  E.  B.  Co.,  held  not  to  pass  to  the 
purchaser  the  right  of  exemption  from  tax- 
ation. Evansville,  Henderson  and  Nashville 
B.  B.  Co.  V.  Commomvealth,  9  Bush  (Ky.), 
435, 1872;  Morganv.  Louisiana,  93X7.  S.,  217, 
1876;  Bailroad  Co.  v.  Commissioners,  103 
ib.,  1, 1880 ;  Bailroad  Cos.  v.  Gaines,  9  r  TJ.  S., 
697,  1878;  Bailroad  Co.  v.  County  of  Ham- 
blen, 103  U.  S.,  278,  1880;  Annapolis  and 
Elk  Bidge  B.  B.  Co.  v.  Comm'rs  of  Anne 
Arundel  County,  3  Amer.  &  Eng.  R.  B. 
Cases  (U.  S.  S.  C),  4?3;  Same  v.  Same,  1 
Amer.  &  Eng.  R.  R.  Cases,  403,  1880;  103 
U.  S.,  1. 

191.  —  Under  an  act  of  the  legislature 
the  state  loaned  its  bonds  to  a  railroad  cor- 
poration, which,  by  its  charter,  was  exempt 
from  taxation ;  said  act  reserving  a-  right  in 
pursuance  of  which  a  subsequent  act  was 
passed,  providing  for  the  enforcement  of  the 
state's  lien  in  a  court  which  was  expressly 
empowered  to  determine  all  questions  touch- 
ing the  rights  of  the  State  and  all  other  par- 
ties. In  a  proceeding  instituted  by  the  state 
against  said  corporation,  it  was  adjudged, 
in  pursuance  of  said  act,  that  a  sale  of  the 
property  and  franchises  of  the  company 
would  vest  the  purchasei-s  with  "  all  the 
rights,  privileges  and  immunities''  apper- 
taining to  the  same.  Held,  that  under  the 
decree  immunity  from  taxation  passed  to 
the  purchasers ;  that  the  state  having  pro- 
vided for  the  adjudication  of  these  ques- 
tions, and  the  purchase  having  been  made 
on  the  faith  thereof,  it  cannot  question  the 
validity  of  the  adjudication.  Knoxville  and 
Ohio  B.  B.  Cb.  v.  Hicks,  9  Baxter  (Tenn.  J, 
443,  1877;  15  Amer.  R'y  Bep.,  197. 

165.  —  A  statute  exempted  from  paying 
tax  a  certain  tract  known  as  "  B.  farm." 
A  part  of  this  land  was  subsequently  occu- 
pied by  a  railway.  Held,  that  the  exemp- 
tion was  not  affected  by  this  change  of 
occupancy.  Todd  v.  London  and  South 
Western  B'y  Co.,  7  Manning  &  Granger,  366; 
49  E.  C.  L.,  363.     1844. 

198.  Uncompleted  railway.  The  exemp- 
tion of  railway  property  from  taxation  until 
the  road  is  completed  exempts  from  all  taxa- 
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tion  imposed  by  authority  of  the  state  gov- 
ernment, whether  for  general  or  local  pur- 
poses. Elizabetlitown  and  Paducah  R.  R. 
Co.  V.  Trustees  of  Elizahethtown,  13  Bush 
(Ky.),  33S.     1876. 

197.  Waterfront.  The  New  York,  Lake 
Erie  and  Western  R.  R.  Co.,  as  the  grantee  of 
the  Weehawten  Docks,  is  not  liable  to  taxa- 
tion on  lands  under  water  in  front  of  tl^eir 
docks  which  have  never  been  reclaimed,  and 
over  which  the  tide  ebbs  and  flows.  The  title 
to  such  lands  is  in  the  state.  State  v.  Yard,  43 
N.  J.  Law,  633,  1881 ;  11  Amer.  &  Eng.  R.  R. 
Cases,  530. 


VIII.    CoNSTITimONAL   LAW. 

198.  Authority  of  states.  The  state  may 
impose  taxes  upon  the  corporation  as  an  en- 
tity existing  under  its  laws  as  well  as  upon 
the  capital  stock  of  the  corporation  or  its 
separate  corporate  property.  And  the  man- 
ner in  which  its  value  sh.all  be  assessed  and 
the  rate  of  taxation,  however  arbitrary  or 
capricious,  are  mere  matters  of  legislative 
discretion.  Delaware  Railroad  Tux,  18  Wal- 
lace, 306,  1873;  7  Amer.  R'y  Rep.,  313. 

199.  —  The  exercise  of  the  authority 
which  every  state  possesses  to  tax  its  corpo- 
rations and  all  their  property,  real  and  per- 
sonal, and  their  franchises,  and  to  graduate 
the  tax  upon  the  corporations  according  to 
their  business  or  income,  or  the  value  of 
their  property,  when  this  is  not  done  by  dis- 
ci-iminating  against  rights  held  in  other 
states,  and  the  tax  is  not  on  imports  or  ton- 
nage or  transportation  to  other  states,  cannot 
be  regarded  as  conflicting  with  any  constitu- 
tional power  of  congress.    lb. 

200.  California  constitution.  By  art.  13 
of  the  constitution  of  California,  "a  mort- 
gage, deed  of  trust  contract,  or  other  obliga- 
tion by  which  a  debt  is  secured,  is  treated, 
for  the  purposes  of  assessment  and  taxation, 
as  an  interest  in  the  property  affected 
thereby,"  and,  "  except  as  to  railroad  and 
other  quasi  public  corporations,"  the  value 
of  the  property  affected,  less  the  value  of 
the  security,  is  to  .be  assessed  and  taxed  to 
its  owner,  and  the  value  of  the  security  is  to 
be  assessed  and  taxed  to  its  holder.  §  4.  But 
by  the  same  article  the  ""franchise,  roadway, 


road-bed,  rails  and  rolling  stock  of  all  rail- 
roads operated  in  more  than  one  county,"  are 
to  be  assessed  at  their  actual  value,  and  ap- 
portioned to  the  counties,  cities  and  districts- 
in  which  the  roads  are  located,  in  proportion 
to  the  number  of  miles  of  railway  laid 
therein,  no  deduction  from  this  valu3  being 
allowed  for  any  mortgages  on  the  property. 
Held,  that  in  the  different  modes  thus  pre- 
scribed of  assessing  the  value  of  the  property 
of  natural  persons  and  the  property  of  rail- 
road corporations  as  the  basis  of  taxation^ 
there  is  a  departure  from  the  rule  of  equality 
and  uniformity.  San  Mateo  County  v. 
Southern  Pacific  R..  B.  Co.,  18  Federal  Re- 
porter, 733.  1883/  See,  also,  County  of 
Santa  Clara  v.  Southern  Pacific  R.  R.  Co., 
18  Federal  Reporter,  885.     1883. 

201.  —  The  provisions  of  the  constitution 
of  California  in  relation  to  taxation  of  mort- 
gages construed.  County  of  San  Mateo  v. 
Southern  Pacific  R.  R.  Co.,  8  Saiwyer  (U.  S. 
C.  C),  338;  8  Amer.  &  Eng.  R.  R.  Cas?3,  1, 
1883 ;  San  Francisco  and  North  Pacific  R.  R, 
Co.  V.  Dinwiddie,  8  Sawyer  (U.  S.  C.  C), 
313,  1883;  Same  v.  State  Board,  60  Cal.,  13, 
1883. 

203.  —  The  constitution  and  laws  of  Cali- 
fornia making  no  provision  for  notice  to  the 
owner,  and  no  opportunity  to  be  heard  at 
any  stage  of  the  proceedings,  are  in  conflict 
with  the  constitution  of  the  United  States. 
lb. 

293.  —  No  deduction  is  to  be  made  on  ac- 
count of  mortgages.  Central  Pacific  R.  R. 
Co,  V.  State  Board,  60  Cal.,  35.     1883. 

234.  Coal  s^iipments  :  tonnage  tux.  The 
act  of  1873,  ch.  374,  imposing  a  tax  of  ten 
cents  per  ton  upon  all  coal  mined  in  the 
state  and  transportel  by  any  of  the  ways 
enumerated  to  any  place  in  the  state  or  else- 
where, for  sale,  in  so  far  as  it  affects  to  im- 
pose the  tax  upon  coal  transported  from-  the 
mines  in  the  state  to  places  beyond  the  state 
for  sale,  is  unconstitutional  and  void,  being 
repugnant  to  that  provision  of  the  constitu- 
tion of  the  United  States  which  declares 
that  "congress  shall  have  power  to  regulate 
commerce  with  fc-reign  nations  and  among 
the  several  states. "  State  v.  Cumberland  and. 
Pa.  B.  R.  Co.,  40  Md.,  33.    1873. 

205.  Diversion  of  tax  to  payment  of  rail- 
way bonds.    Sec.  7  of  chap.  90  of  the  Laws 
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■of  1870,  p.  90  [and  of  chap.  81,  Comp.  Laws  of 
1879,  pp.  796,  797],  so  far  as  it  attempts  to 
divert  any  portion  of  the  general  county  tax 
or  general  township  tax  to  the  payment  of  a 
certain  class  of  township  railroad  bonds,  is 
void,  being  in  contravention  of  sec.  4  of  art. 
11  of  the  constitution,  which  provides  that 
"no  tax  shall  be  levied,  except  in  pursuance 
of  a  law  which  shall  distinctly  state  the  ob- 
ject of  the  same,  to  wliich  object  only  such 
tax  shall  be  applied."  National  Bank  of 
Lawrence  v.  Barber,  24  Kans.,  534,  1880;  5 
Amer.  &  Eng.  E.  R.  Cases,  181. 

208.  Franchise.  The  tax  authorized  by 
Stat.  1880,  ch.  349,  entitled  "  An  act  relating 
to  the  taxation  of  railroads,"  is  a  tax  upon 
railway  corporations  on  account  of  their 
franchises  and  not  upon  their  real  or  per- 
sonal estate ;  and  the  tax  is  one  which  it' was 
constitutionally  competent  for  the  legisla- 
ture to -impose.  State  v.  Maine  Central  R. 
R.  Co.,  74.Me.,  376.     1888. 

207.  Length  of  line.  An  act  which  re- 
quires every  railway  company  within  the 
state  to  pay  to  the  treasurer,  for  the  use  of 
the  state,  a  sum  of  mopey,  determined  by 
the  length  of  its  road,  is  a  tax  upon  prop- 
erty, and  is  unconstitutional  and  void,  be- 
cause not  laid  upon  the  value  of  tlie  prop- 
erty. State  V.  Railroad  Corporations,  4  So. 
Car.,  376.     1873. 

208.  North  Missouri  Kailroad.  The  or- 
dinance of  April  8,  1865,  adopted  by  the 
people  of  lilissouri,  as  a  part  of  the  constitu- 
tion of  the  state  established  on  that  day, 
was,  as  respected  the  North  Missouri  R.  R. 
Co.,  a  true  exercise  of  the  taxing  power  of 
the  state,  and  not  a  mere  change  of  the 
order  of  disbursing  the  receipts  of  the  earn- 
ings of  the  company  as  prescribed  by  the  act 
of  legislature  above  named.  North  Missouri 
R.  R.  Co.  V.  Maguire,  20  WaUace,  46,  1873; 
6  Amer.  R'y  Rep.,  445. 

209.  Release.  Ch.  26,  §  9,  Laws  of  1872, 
by  releasing  railway  companies  from  the 
payment  of  taxes  already  levied,   impairs 

'the  obligation  of  a  valid  contract,  and  is  un- 
constitutional and  void.  Dubuque  v.  Illinois 
Central R.  R.  Co.,  39  la.,  56,  1874;  20  Amer. 
R'y  Rep.,  184;  Davenport  v.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.,  38  la.,  633, 
1874;  Iowa  Railroad  Land  Co.  v.  Wood- 
bury County,  39  lb.,  173,  1874. 


210.  Statutes.  The  constitutionality  and 
construction  of  various  statutes  passed  upon. 
Francis  v.  Atchison,  Topeka  and  Santa  Fe 
R.  R.  Co.,  19  Kans.,  308,  1877;  19  Amer.  R'y 
Rep.,  20;  Dubuque  v.  C.  D.  and  M.  R.  R. 
Co..  47  la.,  196,  1877;  State  ex  rel.  v.  Cage, 
34  La.  An.,  506,  1882;  Chesapeake  and  Ohio 
R.  R.  Co.  V.  Miller,  19  W.  Va.,  408,  1882; 
Assessment  Board  v.  Ala.  Central  R.  R.  Co., 
59  Ala.,  551,  1877;  State  v.  Haight,  Receiver, 
36  N.  J.  Law,  54,  1872. 

211.  ToTFU  boundaries.  The  word  "town," 
as  used  in  the  constitution  of  Wisconsin, 
denotes  a  civil  division  of  contiguous  terri- 
tory ;  and  under  the  power  granted  to  county 
boards  by  the  statute  "  to  set  off.  organize, 
vacate  and  change  the  boundaries  of  the 
towns  in  their  respective  counties  "  (R.  S., 
§  670,  subd.  1),  such  a  board  cannot  make  a 
valid  order,  changing  the  boundaries  of  a 
town,  so  that  it  shall  consist  of  two  separate 
and  detached  tracts  of  land.  Chicago  and 
Northwestern  Ry  Co.  v.  Town  of  Oconto,  50 
Wis.,  189.     1880. 


IX.  MnmciPAi  ooeporations. 

212.  Action  to  recover  tax.  An  action  at 
law  can  be  maintained  by  a  city  for  the  re- 
covery of  municipal  taxes  upon  the  prop- 
erty of  a  railroad,  notwithstanding  the 
legislature  may  have  provided  a  special 
remedy  tlierefor.  Burlington  v.  Burlington 
and  Mo.  River  R.  R.  Co.,  41  la.,  134,  1875; 
Dubuque  v.  III.  Central  R.  R.  Co.,  39  ib.,  56, 
1874; 

213.  Decree  of  federal  court.  The  fact 
that  a  decree  has  been  rendered  in  the  cir- 
cuit court  of  the  United  States,  enjoining  a 
city  from  the  collection  of  taxes  from  a  rail- 
road company,  in  a  suit  instituted  by  a  stock- 
holder to  which  the  company  vj^as  neither 
privy  nor  party,  and  of  whose  proceedings 
it  did  not  claim  the  benefit,  cannot  be 
pleaded  in  bar  of  a  recovery  of  municipal 
taxes.  Ch.  26,  §  9,  Laws  of  1872,  releasing 
the  property  of  railroad  companies  from  the 
payment  of  municipal  taxes,  is  in  conflict 
with  §  2  of  art.  8  of  the  state  constitution, 
and  therefore  inoperative  and  void.  Daven- 
port V.  Chicago,  Rock  Island  and  Pacific  R. 
R.  Co.,  38  la..  633.     1874. 
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214.  Extension   of  city  limits.    A   tax 

levied  by  the  city  of  Troy,  in  1873,  on  real 
estate  not  originally  included  in  said  city, 
uor  then  included  in  said  city  by  any  author- 
ity except  by  an  invalid  ordinance,  is  illegal 
and  void.  Atchison  and  Nebraska  R.  B.  Co. 
V.  Maquilkin,  12  Kans.,  801.     1873. 

215.  Gross  earnings.  The  payment,  by  a 
railroad  company,  of  a  tax  of  one  per  centum 
on  the  gross  earnings  of  the  road,  under  ch. 
169,  Acts  of  1868,  did  not  relieve'  the  com- 
pany from  the  payment  of  municipal  taxes 
upon  property  within  city  limits.  Daven- 
port V.  Chicago,  Rock  Island  and  Pacific  R. 
R.  Co.,  38  la.,  633.     1874. 

216.  License.  By  the  provisions  of  §  5, 
art.  3,  of  the  charter  of  Los  Angeles,  the 
city  is  empowered  to  prescribe  either  an 
ordinary  action  for  the  recovery  of  a  license 
tax,  or  a  penalty  for  non-payment,  or  both. 
The  city  had  power  under  its  chai-ter  to 
establish  a  license  tax  "  for  every  steam  rail- 
road company  having  a  depot  in  said  city," 
and  tlie  fact  that  the  business  of  defendant 
extends  beyOnd  the  city  limits  does  not  re- 
lieve it  from  the  paj'ment  of  a  license  tax  for 
conducting  its  business  within  the  city. 
City  of  Los  Angeles  v.  Southern  Pacific  B. 
R.  Co.,  61  Cal.,  59.     1883. 

217.  Stock.  A  city  has  tlie  right  to  tax 
its  citizens  for  stock  owned  by  them  in  a 
foreign  railway  company,  although  a  tax 
has  been  paid  thereon  in  the  state  where  the 
corporation  is  located.  Seward  v.  City  of 
Rising  Sun,  19  Ind.,  351.    1881. 


X.    FoEEIGN   COEPOEATIONS. 

218.  Antliority  to  tax.  The  legislature 
has  the  power  to  impose  taxation  iipon  for- 
eign corporations  to  whatever  extent  it  may, 
in  its  disicretiou,  choose  as  the  condition 
upon  which  they  shall  be  allowed  to  exercise 
their  franchises  and  privileges  in  this  state. 
Western  Union  Telegraph  Co,  v.  Lieb,  76  111., 
172, 1875 ;  Commonwealth  v.  Buffalo  and  Erie 
R'y  Co.,  2  Pearson  (Pa.),  376,  1870;  Burling- 
ton and  Southwestern  R'y  Co.  v.  Putnam, 
etc..  Counties,  5  Dillon  (U.  S.  C.  C),  289, 
1879;  State  v.  American  Express  Co.,  7  Bis- 
fiell  (U.  S.  C.  C),  227,  1876. 

219.  —  A  railroad  four  hundred  and  fifty- 


five  miles  long,  forty-two  miles  of  which 
were  in  a  state  other  than  that  by  which  it 
was  incorporated,  held  to  be  "doing  busi- 
ness "  within  the  state  where  the  forty-two 
miles  were,  within  the  meaning  of  an  act  tax- 
ing all  railroad  companies  "doing  business- 
within  the  state,  and  upon  whose  road 
freight  may  be  transported."  Erie  R'y  Co, 
V.  Pennsylvania,  21  Wallace,  493.  1874;  6 
Amer.  R'y  Rep.,  206. 

220.  (Jross  recsipts.  The  state  of  Indiana 
cannot  tax  that  part  of  the  gross  receipts  of 
an  Illinois  corporation  in  its  treasury  in 
Illinois  which  was  earned  in  doing  business 
in  Indiana.  The  taxing  power  cannot  be 
exercised  on  persons  and  property  beyond 
the  territory  or  jurisdiction  of  the  state. 
State  of  Indiana  ex  rel.  v.  Pullman  Palace 
Car  Co.,  U  Bissell  {U.  S.  C.  C),  581;  1& 
Federal  Reporter,  193.  1883.  Contra,  West- 
ern Union  Telegraph  Co.  v.  Mayer,  28  Ohio 
St.,  531.     1876. 

221.  License ;  federal  corporation.  A 
company  incorporated  by  an  act  of  congress 
is  not  a  foreign  corporation  within  the 
meaning  of  the  Revenue  Act  of  June  7, 
1879,  §  16  (Pamph.  Laws,  120),  and  although 
it  does  business  in  Pennsylvania,  is  not, 
therefore,  obliged  to  take  out  the  license 
and  to  pay  the  tax  provided  for  by  said  sec- 
tion. Commonwealth  v.  Texas  and  Pacific 
R.  B.  Co.,  98  Pa.  St.,  90.     1881. 

222.  Railway  in  two  states;  valuation. 
A  statute  provided  for  taxing  railways  one 
per  cent,  upon  a  certain  valuation  of  their 
franchise  and  property,  with  a  provision 
that  when  only  part  of  a  railway  lay  in  Con- 
necticut the  company  owning  such  road 
should  pay  one  per  cent,  on  such  proportion 
of  the  valuation  as  the  length  of  its  line 
lying  in  that  state  bore  to  its  entire  length. 
A  corporation  owning  a  railway  that  ran 
from  the  southern  line  of  the  state  to  the 
Massachusetts  line  on  the  north,  took  a  per- 
petual lease,  upon  a  fixed  rent,  of  two  Massa:- 
chusetts  railways,  one  connecting  at  the 
state  line  with  its  own  road,  and  the  other 
with  the  latter  at  its  northern  terminus,  and 
thereafter  the  two  roads  in  Massachusetts 
were  operated  and  maintained  by  the  Con- 
necticut company,  as  if  they  were  its  own 
property  and  the  three  roads  were  one  entire 
road.    Held,  that  the  Connecticut  company 


TAXATION. 


1183 


Street  Railways  —  General  Matters. 


was  not  to  be  regarded  as  "owamg"the 
Massachusetts  roads,  within  the  meaning  of 
the  statute,  and  that  it  was  not  therefore 
entitled  to  a  deduction  from  the  valuation 
of  its  property  on  account  of  them.  State 
V.  Housatonic  R.  S.  Co.,  48  Conn.,  44,  1880; 
7  Amer.  &  Eng.  E.  R.  Cases,  338. 

223.  Statutes.  The  statutes  of  PennsyU 
vania  construed.  Commonwealth  v.  Erie 
Ky  Co.,  98  Pa.  St.,  137.     1881. 

224.'  Stock.  By  the  pi-ovisions  of  the  act 
of  May  11,  1878  (75  Ohio  L.,  436),  a  resident 
owner  of  shares  of  stock  in  a  foreign  cor- 
poration is  required  to  list  the  same  for  tax- 
ation, notwithstanding  the'  capital  of  the 
corjporation  is  taxed  in  the  state  where  the 
corporation  is  located.  The  provisions  of 
said  act  subjecting  such  shares  of  stock  so 
owned  to  taxation  in  Ohio  are  constitutional. 
Bradley  v.  Bander,  36  Ohio  St..  28.     1880. 


XI.    SxEEkT   RAILWAYS. 

225.  Charter;  license.  A  charter  held 
not  to  be  a  contract  limiting  the  amount  of 
license  fees.  Railway  Co.  v.  Philadelphia, 
101  U.  S.,  538.  1879.  See,  also,  Union  Pas- 
senger Ry  Co.  V.  City  of  Philadelphia,  88  Pa. 
St.,  439,  1877;  15  Amer.  E'y  Rep.,  431. 

226.  —  A  franchise  conferred  by  the  legis- 
lature on  private  persons  to  construct  a  rail- 
road track  through  the  streets  of  a  city,  and 
to  run  cars  thereon,  and  prescribing  certain 
conditions  to  be  performed  by  the  grantees, 
is  not  a  contract  in  such  sense  as  to  exempt 
the  occupation  of  operating  the  road  from 
proper  police  regulations,  or  from  taxation 
by  the  municipal  authorities  in  cases  author- 
ized by  law.  San  Jose  v.  San  Jose  and  Santa 
Clara  R.  R.  Co.,  53  Cal.,  475.     1879. 

227.  —  The  fact  that  the  railroad  extends 
and  the  cars  are  mn  beyond  the  corporate 
limits  does  not  exempt  the  occupation  from 
taxation  by  the  municipality.     lb. 

228.  —The  appellee,  the  Union  R.  R.  Co., 
has  an  easement  in  the  way  occupied  by  its 
road,  and  whether  under  or  over  a  public 
street,  it  is  an  element  of  value  to  the  I'oad, 
and  as  such  should  be  included  in  the  valua- 
tion of  the  road  itself.  An  easement  en- 
joyed in  the  bed  of  a  public  street  may  be 
assessed  and  taxed    as  real  estate.     Appeal 


Tax  Court  of  Baltimore  v.  Western  Md.  R. 
R.  Co.,  50  Md.,  374.     1878. 

229.  Exemption.  Under  a  contract  be- 
tween a  municipal  corporation  and  a  street 
railroad  company,  that  "  the  road,  rolling 
and  live  stock  of  said  company"  should  be 
exempted  from  taxation,  stables,  shops, 
houses  for  storage  of  lumber,  and  other  like 
conveniences  were  not  exempted.  Atlanta 
R.  R.  Co.  V.  Atlanta,  66  Ga.,  104.     1880. 

239.  — The  word  "road "is  not  a  tech- 
nical word  requiring  explanation  by  the  testi- 
mony of  expei-ts ;  nor  does  it  alter  the  case 
that  the  px'esident  of  the  road,  and  another 
witness  interested  therein,  testified  that,  at 
the  time  the  franchise  was  granted,  they  un- 
derstood it  to  include  such  appurtenances  or 
conveniences  as  "rolling  and  live  stock  of 
the  company,  stables,  shops,"  etc.    Ih. 

231.  Statute.  The  statute  of  Maryland 
construed.  Mayor,  etc.,  of  Baltimore  v. 
Baltimore,  R.  R.  Co.,  57  Md.,  31,  1881}  7 
Amer.  &  Eng.  R.  R.  Cases,  363. 


XII.  General  MArrEES. 

232.  Application  of  payments.  The  tax- 
payer has  the  right  to"  pay  the  full  amount  of 
any  one  tax  listed  against  him,  while  refus- 
ing to  pay  others;  and  where  plaintiff  de- 
posited a  sum  of  money  with  the  county 
treasurer,  with  instructions  not  to  apply  it 
to  the  payment  of  certain  taxes,  and  the 
treasurer,  receiving  no  further  instructions, 
after  April  1st  used  it  pro  tanto  for  the  dis- 
charge of  the  taxes  which  plaintiff  had  for- 
bidden to  be  paid,  held,  that  plaintiff  was 
not  bound  by  the  act  of  the  treasurer,  and 
that  the  money  should  have  t)een  appro- 
priated as  plaintiff  directed.  Iowa  Railroad 
Land  Co.  v.  Carroll  County,  39  la.,  151. 
1874.' 

233.  Apportionment.  Matters  of  appor- 
tionment of  railway  taxes  determined.  Han-, 
nibal  and  St.  Joseph  R.  R.  Co.  v.  State 
Board  of  Equalization,  64  Mo.,  294,  1876;. 
Union  Trust  Co.  v.  Weber,  93  Dl.,  346,  1880  ^ 
3  Amer.  &  Eng.  R.  R.  Cases,  583;  Wilson, 
Receiver,  etc.,  v.  Weber,  98  111.,  454,  1880;  5 
Amer.  &  Eng.  R.  R.  Cases,  113;  State 
Auditor  v.  Jackson  County,  65  Ala.,  143, 
1880 ;  7  Amer.  &  Eng.  R.  R.  Cases,  373 ;  Rich- 
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mond  and  Danville  B.  R.  Co.  v.  Comm'rs  of 
Alamance,  84  N.  C,  504,  1881;  7  Amer.  & 
Eng.  R.  E.  Cases,  339. 

234.  Branch  lines.  Where  branch  lines 
■were  worked  at  a  loss,  on  account  of  the  in- 
creased traiEc  furnished  to  the  main  line, 
such  losses  should  not  be  deducted  in  rating 
for  taxation.  Regina  v.  Cfreat  Western  Ry 
Co.,  6  Adolphus  &  Ellis  (N.  S.),  179;  51 
E.  C.  L,.,  178.  1844.  See,  also,  Louisville, 
Cincinnati  and  Lexington  R.  R.  Co.  v.  Com- 
monwealth, 10  Bush  (Ky.),  43.     1873. 

235.  Bridges.  Various  questions  deter- 
mined in  relation  to  taxation  of  bridges. 
Quincy  BHdge  Co.  v.  County  of  Adams,  88 
111.,  615,  1878;  21  Amer.  R'y  Rep.,  378; 
State  V.  Mutchler,  41  N.  J.  Law,  96,  1879; 
State  V.  Mutchler,  42  N.  J.  Law,  461,  1880 ;  1 
Amer.  &  Eng.  R.  R.  Cases,  395;  Hudson 
River  Bridge  Co.  v.  Patterson,  11  Hun 
(N.  Y.),  525,  1877;  State  ex  rel.  v.  St.  Louis, 
Kansas  City  and  Northern  R'y  Co.,  9  Mo. 
App.,  532,  1881 ;  Wabash,  St.  Louis  and  Pa- 
cific Ry  Co.  V.  Binkert,  106  111.,  298,  1883; 
Cook  V.  City  of  Burlington,  59  la.,  251,  1882; 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co. 
V.  Davenport,  51  la.,  451,  1879;  Dunlieth  and 
Dubuque  Bridge  Co.  v.  County  of  Dubuque, 
55  la..  558,  1881;  Hudson  River  Bridge  Co. 
V.  Patterson,  74  N.  Y.,  365.  1878. 

238.  Carrying  mails.  By  the  act  of  July 
13,  1806  (14  Stat.,  135,  §  103  of  the  act  of 
1864,  as  amended),  "  every  .  .  .  corpora- 
tion owning  .  .  .  any  railroad  .  .  . 
engaged  or  employed  in  .  .  .  transport- 
ing the  mails  of  the  United  States  upon  con- 
tracts made  prior  to  August  1,  1866,  shall  be 
subject  to  and  pay  a  tax  of  two  and  one-half 
per  dent,  of  the  gross  receipts  "  from  such 
service.  In  a  suit  against  a  railroad  com- 
pany to  recover  said  tax  no  express  contract 
for  carrying  the  mails  was  proved,  but  it 
appeared  that  the  company  had  been  carry- 
ing them,  and  that  the  services  for  which  it 
had  been  paid  commenced  before  August  1, 
1866,  and  continued  without  interruption 
until  Januaiy  1,  1870.  Held,  that  the  law 
implies  that  a  contract  was  entered  into 
prior  to  August  1,  1866;  that  the  company  is 
liable  for  that  tax.  Railroad  Co.  v.  United 
States,  101  U.  S.,  543.     1879. 

237.  Change  of  rate.  The  right  of  the 
state  to  impose  a  tax,  rate  or  imposition  in 


future  cannot  be  taken  away  by  a  mere  im- 
plication arising  from  a  direction  to  pay  a 
certain  sum.  TJndon  Passenger  Ry  Co.  v. 
City  of  Philadelphia,  83  Pa.  St.,  429,  1877; 
15  Amer.  R'y  Rep.,  431. 

238.  Compromise.  The  attorney-general 
may  assume  control  of  suits  for  the  collec- 
tion of  taxes  and  may  take  appeals  in  such 
cases.  County  of  Sacramento  v.  Central 
Pacific  R.  R.  Co.,  61  Cal.,  250.     1883. 

239.  —  The  attorney-general  has  no  au- 
thority of  himself  to  settle  tax  executions 
at  less  than  their  full  amount ;  such  authority 
must  come  from  the  state  in  order  to  bind  it. 
State  V.  Southwestern  R.  R.  Co.,  66  Ga.,  403. 
1881.  See,  also.  State  v.  Central  Pacific  R. 
R.  Co.,  9  Nev.,  79.     1878. 

240.  Consolidation  of  railways.  In  Tom- 
linson  v.  Branch,  15  Wall.,  460,  and  City  of 
Charleston  v.  Branch,  ib.,  470,  it  was  held 
that  the  respective  roads  and  property  of  the 
two  companies,  which  had  become  consoli- 
dated in  the  hands  of  the  South  Carolina  R. 
R.  Co.,  retained  their  original  status  towards 
the  public  and  the  state  the  same  as  if  the 
consolidation  had  not  taken  place ;  that  the 
entire  line  of  road  between  Branch ville  and 
Charleston  was  subject  to  taxation ;  and  that 
"prima  facie  t!he  railroad  terminus  and 
depot  in  Charleston,  and  the  property  acces- 
sory thereto,  belong  to  the  South  Carolina 
Canal  and  R.  R.  Co.  portion  of  the  joint 
property."  Repairs  and  improvements  upon 
the  old  line  become  a  part  thereof  and  sub- 
ject to  taxation.  Branch  v.  City  of  Charles- 
ton, 93  U.  S.,  677.     1875. 

241.  —  Where  two  or  more  corporations 
with  a  special  exemption  from  general  taxa- 
tion, the  amount  of  taxation  being  depend- 
ent upon  certain  precedent  acts  to  be  done 
by  such  corporation  thus  to  be  exempted, 
are  incorporated  into  a  new  corporation, 
which  is  neither  required  nor  able  to  do  and 
perform  the  acts  which  are  to  precede  such 
limited  and  special  exemption,  the  new  cor- 
poration cannot  claim  such  exemption.  State 
V.  Maine  Central  R.  R.  Co.,  66  Me,,  488, 
1877;  19  Amer.  R'y  Rep.,  823. 

242.  Contractors.  Contractors  binding 
themselves  to  construct  and  equip  a  railroad, 
and  who  are  to  receive  therefor  subscrip- 
tions to  the  stock  and  bonds  and  mortgages 
on  the  road,  and  are  to  furnish  and  pay  for 
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all  materials,  labor  and  machinery,  and  .who 
are  placed  in  possession  of  the  road  to  enable 
it  to  perform  the  contract,  and  authorized 
to  operate  the  road,  and  receive  the  earnings 
thereof,  paying  to  the  railroad  company  the 
net  profits,  are  not  vested  with  the  franchise 
and  right  of  way,  and  are  not  the  owners 
of  the  road  for  purposes  of  taxation.  Union 
Trust  Co.  V.  Weber,  96  111.,.  346,  1880;  3 
Amer.  &  Eng.  E.  R.  Cases,  583. 

243.  —  The  listing  or  assessing  of  railroad 
property  in  a  wrong  name  as  owner  forms 
no  ground  for  enjoining  the  collection  of 
the  tax  thereon.  Property  is  liable  to  pay  a 
tax  without  referenee  to  its  ownership.    lb. 

244.  Counties.  County  boundaries  and 
unorganized  counties  considered.  State  ex 
rel.  V.  Francis,  28  Kans.,  495,  1880;  Chi- 
cago and  Northwestern  B'y  Co.  v.  Langlade 
County,  56  Wis.,  614,  1883. 

245.  Depots  on  leased  gronnd.  The  city 
of  Baltimore  had  leased  two  lots  of  ground 
to  the  P.,  W.  and  B.  R.  R.  Co.,  for  ninety- 
nine  years,  renewable  forever,  and  which 
lots  were  improved  by  the  lessee,  by  the 
erection  thereon  of  depots,  shops,  etc.  Held, 
that  under  the  Acts  of  1876,  ch.  159  and  ch, 
260,  the  company  should  be  assessed  only 
with  the  value  of  the  leasehold  estate,  subject 
to  the  rent  reserved  in  the  lease ;  the  interest 
and  estate  of  the  city  in  the  premises  being 
exempt  by  statute  from  taxation,  Philadel- 
phia, Wilmington  and  Bqltimore  B.  B.  Co, 
V.  Appeal  Tax  Court  of  Baltimore,  50  Md., 
397.  1878.  See,  also.  Appeal  Tax  Court  of 
Baltimore  V.  Western  Md.  B.  B.Oo.,  50  Md,, 
274.    1878. 

246.  Elevated  railways.  Foundations  for 
piers  or  columns  placed  in  a  public  street,  by 
an  elevated  railroad,  by  legislative  authority, 
whether  standing  alone,  or  with  columns 
and  a  superstructure  thereon,  are  propferly 
taxable  as  real  estate.  People  v.  Commis- 
sioners, 19  Hun  (N.  Y.),  460,  1879 ;  affirmed, 
Saraev.  Same,  83  N.  Y.,  459,  1880;  3  Amer. 
&  Eng.  R.  R.  Cases,  343. 

247.  —  In  assessing  such  foundations  and 
superstructures  the  assessors  are  not  con- 
fined to  the  conaderation  of  the  land  cov- 
ered thereby,  but  may  consider  their  position 
and  its  incidents,  and  the  business  and  profits 
to  be  derived  therefrom.    lb, 

8,48.  —  The   manner  of   assessment   and 
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taxation  Of  elevated  railways  determined. 
People  ex  rel.  v.  Tax  Commissioners,  19  Hun 
(N.  Y.),  460.     1879. 

249.  Elevators.  The  warehouses  and  ele- 
vators of  a  transpo):tation  company  are  tax- 
able for  local  purposes.  County  of  Erie  v. 
Erie  and  Western  Transportation  Co. ,  87  Pa. 
St.,  434.     1878. 

250.  Express  companies,-  A  license  or 
privilege  tax  imposed  by  a  state  on  the  busi- 
ness of  an  express  company  engaged  solely 
in  commerce  between  the  states,  where  there 
is  no  intention  by  this  means  to  obstruct  or 
prohibit  the  business,  is  not  unconstitutional 
Memphis  and  Little  Bock  B.  B.  Co.  v.  Nolan, 
14  Federal  Reporter,  532.     1883. 

251.  —  A  railroad  company  which  organ- 
izes an  express  company  and  carries  on  a 
regular  express  business  as  a  part  of  the  busi- 
ness of  the  railroad  company,  under  the 
management  and  control  of  its  officers  and  by 
its  own  agents,  is  subject  to  pay  a  privilege 
tax  imposed  by  the  statute  upon  express 
companies.  Memphis  and  Little  Book  R,  B. 
Co.  V.  State,  9  Lea  (Tenn.),  218.     1883. 

252.  —  The  city  of  Montgomery  has  au- 
thority, under  its  charter,  to  levy  and  col- 
lect a  specific  tax  on  all  express  companies 
doing  business  within  its  corporate  limits; 
and  this  power  is  not  taken  away  as  to  the 
Southern  Express  Company,  by  that  provis- 
ion of  the  act  In  relation  to  said  company, 
approved  February  36,  1873,  which  declares: 
"Nor  shall  any  municipal  corporation  levy 
any  percentage  tax  upon  the  receipts  of  said 
company,"  nor  by  any  other  provisions  of 
said  act.  City  Council  of  Montgomery  v. 
Shoemaker,  51  Ala.,  114.    1874. 

253.  Estoppel,  The  failure  of  a  tax- 
payer to  take  steps  to  prevent  an  illegal  levy 
of  taxes  will  not  estop  him  to  resist  their 
collection.  State  ex  rel.  v.  St.  Louis,  Kan- 
sas City  and  Northern  Ry  Co.,  74  Mo.,  163. 
1881. 

254.  Federal  corporation.  The  license 
tax  on  foreign  corporations  does  not  apply 
to  a  federal  corporation.  Commonwealth  v. 
Texas  and  Pacific  B'y  Co.,  1  Pennypacker 
(Pa.),  315.     1881. 

255.  Ferries.  The  liability  of  ferry^  cor- 
porations carrying  between  different  states 
determined.  Irvin  v.  New  Orleans,  St. 
Louis  and  Chicago  B.  B.  Co.,  94  111.,  105,. 
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18T9;    Commomvealth   v.  Q-louoester   Ferry 
Co.,  98  Pa,  St.,  105,  1881. 

250.  Illegal  tux.  Where  the  county  com- 
missioners of  Sedgwick  county,  in  levying 
taxes  for  the  year  1874,  levied  for  current 
expenses  a,  tax  of  one  per  cent. ,  which  tax  was 
all  that  they  had  any  power  to  levy  during 
that  year  foi-  that  purpose,  and  then,  in  ad- 
dition to  said  tax,  and  apparently  without 
any  authority,  they  levied  another  tax  of 
eight  mills  on  the  dollar  to  meet  a  deficit  in 
the  county  revenue  of  the  preceding  year, 
hdd,  that  the  levy  of  said  eight-mill  tax  was 
illegal,  Atchison,  Topeka  and  Santa  Fe  B, 
R.  Co,  V.  Woodcock,  18  Kans.,  20.    1877. 

257.  —  recovpry  back.  Taxes  illegally 
levied  and  paid  tinder  protest  by  a  railway 
company  cannot  be  recovered  back  from  the 
county  commissioners.  Commissioners  of 
Pawnee  County  v.  Atchison,  Topelca  and 
Santa  Fe  R.  R.  Co.,  21  Kans,,  748.  1879. 
See,  also,  Rannyv.  Bader,  67  Mo-,  476.   1878. 

258.  —  An  action  will  not  lio  to  recover 
from  the  county  for  taxes,  paid  under  a  mis- 
apprehension in  regard  to  the  ownership  of 
the  taxed  property,  where  the  tax-payer  had 
full  knowledge  of  all  the  facts  upon  which 
his  claim  of  title  is  based.  The  rule  applied 
to  tax  paid  on  a  railroad  land  grant.  Du- 
biique  and  Sioux  City  R.  R.  Co.  v,  Webster 
County,  40  la.,  16.  1874.  See,  also.  Rail- 
road Co,  V,  Commissioners,  98  U.  S.,  541. 
1878. 

259.  —  In  Wisconsin  an  action  by  a  rail- 
way company  to  restrain  the  state  from  col- 
lecting taxes  and  penalties  was  held  to  be 
improperly  brought ;  such  action  could  only 
be  brought  after  having  been  presented  to 
and  disallowed  by  the  legislature.  Chicago, 
Milwaukee  and  St.  Paul  B'y  Co.  v.  State,  58 
Wis.,  509.    1881. 

200.  —  Demand  for  illegal  tax  must  be 
made  before  instituting  suit  to  recover  back 
such  tax  paid  under  protest.  Burlington 
and  Missouri  River  R.  R.  Co,  v.  Buffalo 
County,  14  Neb.,  51.    1883. 

201.  Injunction.  The  nature  and  extent 
of  the  jurisdiction  in  equity  to  restrain  the 
collection  of  taxes  considered.  The  juris- 
diction will  only  be  exercised  to  prevent  ir- 
reparable injury.  Parmley  v.  St.  Louis,  Iron 
Mountain  and  Southern  R.  R.  Co.,  8  Dillon 
(U.  S.  0.  C.),13, 1874;  Bailey  v.  Atlantic  and 


Pacific  R.  R.  Co.,  8  Dillon  (U.  S.  O.  C),  n, 
1874 ;  Atchison,  Topeka  and  Santa  Fe  R.  R. 
Co.v.  Williams,  16  Kans.,  195,  1876;  Bur- 
lington and  Mo.  River  R,  R.  Co.  v.  York 
County,  7  Neb.,  487,  1878;  Oliver  v.  Memphis 
and  Little  Rock  R.  R.  Co.,  80  Ark.,  128,  1875; 
Wright  v.  Southwestern  R.  R.  Co.,  64  Ga., 
783,  1880;  Union  Pacific  R.  R.  Co.  v.  Carr, 
1  Wyoming,  96,  1873 ;  Louisville  and  Nash- 
ville R.  R.  Co.  V.  Oaines,  2  Flippin  {U..  8.  C. 
C),  631,  1880;  Houston  and  Texas  Central  R. 
R.  Co.  V.  County  of  Presidio,  53  Tex.,  518, 
18E0;  International  and  Great  Northern  R. 
R.  Co.  V.  Smith  County,  54  ib.,  1,  1880. 

202.  Jiirisdiction  of  fodernl  conrts.  The 
jurisdiction  of  the  United  States  courts  in 
matters  of  taxation  determined.  Manhattan 
R'y  Co.  V.  Mayor  of  New  York,  18  Federal 
Reporter,  195,  1883;  United  States  v.  N.  Y., 
New  Haven  and  Hartford  R.  R.  Co.,  10  Bene- 
dict (U.  8.  D.  C),  144,  1878. 

203.  Lands  outside  of  rigrlit  of  way. 
Where  a  railway  company  has  completed 
its  road  and  appendages,  so  far  as  is  at  pres- 
ent contemplated,  at  its  several  stations,  the 
land  lying  outside  the  roadway  limitation  of 
one  hundred  feet,  not  being  in  actual  use, 
nor  in  present  contemplation  of  use  by  the 
company,  is  liable  to  taxation.  State  v.  Col- 
lector of  Middle  Township,  38  N.  J.  Law, 
270,  1876;  18  Amer.  R'y  Rep.,  47;  State  v. 
Fuller,  40  N.  J.  Law,  838,  1878;  State  v. 
Wetherell,  41  N.  J.  Law,  147,  1879. 

204.  Leased  lines.  Where  the  charter  au- 
thorizes a  railway  company  to  acquire,  by 
lease,  purchase  or  otherwise,  any  extension 
of  its  road,  necessary  and  proper  to  its  busi- 
ness, and  provides  that  all  property  so  ac- 
quired shall  become  part  of  the  property  of 
such  corporation,  and  in  pursuance  thereof 
it  leases  other  railroads  forever,  and  pro- 
vides by  the  terms  of  the  leases  that  the 
roads  so  leased  shall  become,  and  be  oper- 
ated as,  a  part  of  the  main  line  of  the  com- 
pany lousing,  the  property  so  leased  will,  if 
not  for  all  purposes,  at  least  for  the  purposes 
of  taxation,  be  regarded  as  the  property  of 
the  company  operating  it  under  such  leases. 
JIuck  V.  Chicago  and  Alton  R.  R.  Co.,  86 
111.,  353.     1877. 

205.  —  Rolling  stock  held  under  a  lease 
must  be  returned  for  assessment  to  the 
auditor  of  state.    Ch.  84,  Laws  1876,    Com- 
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missioners  of  Shawnee  County  v.  Topeka 
Equipment  Co.,  36  Kans.,  363.     1881. 

26G.  —  Where  one  railroad  company  builds 
a  car  hoist  and  lays  a  third  rail  upon  its  own 
ground,  and  at  its  own  expense,  which  is  at- 
tached to  and  becomes  a  part  of  the  soil, 
another  raih'oad  company  using  the  same 
jointly  with  the  owner,  for  whicli  it  pays  a 
compensation,  cannot  be  taxed  for  one-half 
its  value.  Irvin  v.  New  Orleans,  St.  Louis 
and  Chicago  R.  R.  Co.,.94  111.,  105.     1879. 

2G7.  —  A  contract  between  two  railroad 
companies,  whereby  one  is  to  take  charge  of 
the  road  of  the  other,  with  all  its  equip- 
ments, and  operate  the  same  as  a  continuous 
line  with  its  own  line,  and  exercise  all  the 
rights  and  privileges  .of  the  other  under  its 
franchise,  for  a  consideration  named,  does 
not  change  the  ownership  of  any  of  the 
property  of  the  latter  company,  and  the  roll- 
ing stock  of  such  company  is  liable  to  dis- 
traint for  taxes  assessed  upon  its  capital 
stock.  Archer  v.  Terre  Haute  and  Indian- 
apolis R.  R.  Co.,  102  111.,  493,  1S83;  7  Amer. 
&  Eng.  R.  E.  Cases,  249. 

2C8.  —  When  the  charter  of  a  railroad 
company  declai-es  '"that  the  said  railroad 
and  the  property  of  said  company  shall  not 
be  subject  to  be  taxed  higher  than  one-half 
of  one  per  cent,  on  its  annual  income,"  in 
measuring  a  tax  imposed  on  the  property  of 
said  company,  the  per  cent,  is  to  be  counted 
on  the  gross  and  not  on  the  net  income.  The 
lease  of  the  road  to  another  company  by  au- 
tliority  of  the  legislature  does  not  affect  the 
basis  of  taxation.  The  income  contemplated 
by  the  charter  is  not  the  annual  rental,  but  the 
earnings  of  the  road.  The  act  authorizing 
the  lease  not  having  any  provision  in  regard 
to  taxation,  the  limit  in  the  charter  was  not 
lost  or  changed  by  the  lease.  Goldsmith  v. 
Augusta  and  Savannah  R.  R.  Co.,  62  Ga., 
408.    1879. 

2G9.  —  Assessment  held  valid  in  a  special 
case.  Railroad  Co.  v.  Vance,  96  U,  S.,  450. 
1877. 

270.  Legalizing  acts.  Since  the  legisla- 
ture has  the  power  to  pass  a  general  law  for 
the  levy  and  collection  of  special  taxes,  for 
the  purpose  of  paying  judgments,  without 
limitation  as  to  rate,  it  may  rightfully  legal- 
iaeLle.vias.iQ.exce.ss  of  lawful  authority  at  the 
time  they  are  mafe    lotca  Railroad  Land 


Co.  V.  Soper,  39  la.,  113;  9  Amer.  R'y  Rep., 
29,  1874;  Same  v.  Sac  Counij/,  39  la.,  124, 
1874. 

271.  Levy.  Levy  of  taxes  under  various 
statutes  examined.  Union  Pacific  R.  R.  Cc. 
V.  Dawson  County,  12  Neb.,  354,  1883; 
Burlington  and  Missouri  River  R.  R.  Co.  v. 
Lancaster  County,  ib.,  324,  1883;  Same  v. 
Clay  County,  13  ib.,  367,  1883;  Town  of  Leb- 
anon V.  Ohio  and  Mississippi  R'y  Co.,  77  111., 
539,  1875 ;  Va.  and  Tenn.  R.  R.  Co.  v.  Wash- 
ington County,  30  Grattan  (Va.).  471,  1878. 

272.  Mortg'age.  A  conveyance  of  land  to 
trustees  to  secure  a  debt  is  only  a  mortgage, 
and  does  not  preclude  the  owner  from  claim- 
ing the  title  in  fee  and  seeking  relief  from 
an  illegal  tax.  Flint  and  Pere  Marquette 
R'y  Co.  V.  Auditor-Oeneral,  41  Mich.,  635. 
1879. 

273.  Payment;  tender  of  state  conpons. 
The  interest  coupons  upon  Virginia  bonds 
are  receivable  for  taxes,  and^,  in  case  of  the 
refusal  of  the  tax  collector  to  receive  them, 
he  may  be  enjoined  from  collecting  the  tax 
by  distress.  Baltimore  and  Ohio  R.  R.  Co. 
V.  Allen,  17  Federal  Reporter,  171.     1883. 

274.  Practice.  Practice  in  correcting 
errors  of  taxation  considered.  Ooldsmith 
V.  Soutlnvestem  R.  R.  Co.,  63  Ga.,  495,  1879; 
Same  v.  Ga.  R.  R.  Co.,  ib.,  543,  1879;  Hoge 
V.  Richmond  and  Danville  R.  R.  Co.,  93  U. 
S.,  1,  1876;  United  States  V.  Erie  R'y  Co.,  107 
U.  S.,  1,  1883. 

275.  Eeceiyer.  Property  in  the  hands  of 
a  receiver  is  not  exempt  from  taxation.  Ste- 
vens V.  Neio  York  and  Oswego  Midland  R.  R. 
Co.,  18  Blatchford  (U.  S.  C.  O.),  104,  1875; 
State  V.  Board  of  R.  R.  Com,m'rs,  41  N.  J. 
Law,  235,  1879. 

276.  Release.  That  the  commissioners' 
court  acquiesced  in  the  unconstitutional  act 
of  1870  (which  remitted  certain  taxes  as- 
sessed against  the  railroad  company),  by  not 
requiring  the  tax  collector  to  collect  or  ac- 
count for  the  said  company's  tax  the  previous 
year,  is  no  surrender  of  the  claim  or  bar  to 
its  subsequent  assertion.  Pen-y  County  v. 
Selma,  Marion  and  Memphis  R.  R.  Co.,  58 
Ala.,  546,  1877;  20  Aiper.  R'y  Rep.^  373. 

277.  Right  of  way.  Town  lots  used  by  a 
railroad  company  as  right  of  way,  and  as- 
sessed under  the  denomination  of  "  railroad 
track,"  are  only  liable  for  taxes  as  right  of 
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way,  and  cannot  be  taxed  both  as  right  of 
way  and  as  town  or  city  lots.  Chicago  and 
Northwestern' Ry  Co.  v.  Miller,  73  111.,  144. 
1874.  See,  also,  State  v.  Collector  of  Middle 
Township,  38  N.  J.  Law,  370,  1876 ;  13  Amer. 
R'yRep.,47. 

278.  Boiling  stock.  The  land  constitut- 
ing the  right  of  way  of  a  railroad,  with  the 
ties,  rails,  etc.,  in  place  on  the  track,  and 
turn-outs,  depot  grounds,  and  the  buildings 
on  the  same,  are  real  estate,  but  the  rolling 
stock  is  made  by  statute,  for  the  purposes  of 
taxation,  personal  property.  Union  Trust 
Go.  V.  Weber,  96  111.,  848,  1880;  3  Amer.  & 
Eng.  E.  R.  Cases,  583. 

279.  —  The  rolling  stock  of  the  appellant 
was  held  alternately  at  Wilmington,  Del., 
and  Baltimore,  Md.,  seldom  staying  over 
night  in  Baltimore.  Its  principal  place  of 
business  was  in  Philadelphia.  Held,  that 
such  rolling  stock  was  not  taxable  in  Balti- 
more. Philadelphia,  Wilmington  and  Bal- 
timore R.  B.  Co.  V.  Appeal  Tax  Court  of 
Baltimore,  50  Md.,  397,  1878;  Appeal  Tp.x 
Court  of  Baltimore  v.  Nortliem  Central  B'y 
Co.,  ib.,  417,  1878. 

280.  Side-tracks.  Land  held  and  used  by 
a  railroad  company  for  side-tracks,  switches 
and  turn-outs  must  be  regarded,  within  the 
meaning  of  the  revenue  law,  as  a  part  of  the 
right  of  way  of  the  company,  notwithstand- 
ing it  may  hare  machine-shops,  depots, 
round-houses  and  other  superstr.uptures 
thereon,  necessary  for  the  successful  use  of 
the  road.  Chicago  and  Alton  S.  R.  Co.  v. 
The  People,  98  111.,  850,  1881 ;  S  Amer.  & 
Eng.  R.  R.  Cases,  94. 

281.  Sleeping  cars.  The  carriage  of  pas- 
sengers from  one  state  to  another  in  sleeping 
cars  is  interstate  commerce  and  cannot  be 
regulated  or  taxed  by  a  state.  State  of  In- 
diana ex  rel.  v.  Pullman  Palace  Car  Co., 
11  Bissell  (U.  S.  C.  C),  561;  16  Federal 
Reporter,  193,  1883;  Appeal  Tax  Court  of 
Baltimore  v.  Pullman  Palace  Car  Co.,  50 
Md.,  453,  1878. 

282.  —  A  privilege  tax  on  the  running 
and  using  of  sleeping  cars  on  railroads  in 
this  state,  not  owned  by  the  railroads,  is  con- 
stitutional and  valid,  although  the  owner 
may  be  a  foreign  corporation,  and  the  cars 
may  be  used  for  the  accommodation  of  pas-  ■ 


sengers  traveling  througli  the  state.  Pull- 
man Southern  Car  Co.  v,  Gaines,  3  Tenn. 
Ch.,  587.     1877. 

283.  —  By  a  written  agreement  with  the 
Pullman  Palace  Car  Co.,  a  railiHiad  com- 
pany employed  on  its  road  sleeping  cars  of 
the  car  company,  hauled  the  same,  furnished 
fuel  and  lights,  kept  them  iu  running  ordei-, 
and  received  its  ordinary  fare  for  the  trans- 
portation of  passengers  in  them.  The  car 
company  was  bound  to  keep  in  repair  the 
carpets,  upholstery  and  bedding,  excepting 
repairs  necessary  from  accident  and  casualty 
while  being  run  on  the  road;  received  the 
fare  for  the  extra  accommodation,  and  fur- 
nished its  own  employes  to  receive  the 
same  and  wait  upon  passengers.  Held,  that 
although  the  -general  property  in  the  cars 
was  in  the  car  company,  yet  the  railroad 
company  had  such  a  community  of  interest 
that,  for  the  purposes  of  taxation,  they  must 
be  regarded,  under  the  statute,  as  belonging 
to  the  rolling  stock  of  the  railroad  company, 
and  subject  to  be  taxed  as  such.  Kennedy 
V.  St.  Louis,  Vandalia  and  Terre  Haute 
R.  R.  Co.,  63  IU.,  395,  1872;  7  Amer.  R'y 
Rep.,  346. 

284.  —  By  the  second  section  of  5  and  6 
Vict.,  c.  79,  and  the  schedule  to  that  act,  a 
duty  at  the  rate  of  five  per  cent,  is  made  pay- 
able upon  all  sums  received  or  charged  for 
the  hire,  fare  or  conveyance  of  passengers 
conveyed  for  hire  upon  any  railway.  The 
defendant,  by  a  local  act,  was  prohibited 
from  charging  to  its  passengers  more  than 
specified  sums  per  mile,  which  sums  were 
to  include  all  expenses  incidental  to  their 
conveyance,  except  government  duty.  The 
defendant,  in  addition  to  the  sum  charged 
by  it  to  its  passengers  for  conveyance, 
charged  to  and  received  frbm  such  passen- 
gers a  further  sum  at  the  rate  of  five  per 
cent,  on  the  former,  to  cover  the  gov- 
ernment duty.  The  crown  claimed  duty 
on  the  latter  sum  as  well  as  on  the 
former.  Held,  aflSrming  the  decision  of  the 
exchequer  division,  that  the  crown  was  en- 
titled to  duty  on  the  whole  amount  received 
from  the  passengers,  even  though  such 
amount  should  exceed  the  maximum  charge 
for  conveyance  fixed  by  the  local  act.  At- 
torney-General V.  London  and  North  Western 
R'y  Co.,  Law  Reports,  6  Queen's  Bench  Di- 
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vision,  216,  1880;  29  Eng.  (Moak),  572;  1 
Amer.  &  Eng.  R.  R.  Cases,  578;  Attorney- 
General  V.  London  and  North  Western  R'y 
Co.,  Law  Reports,  6  Queen's  Bench  Division, 
216,  1880;  1  Amer.  &  Eng.  R.  R.  Cases,  592; 
Same  v.  Same,  Law  Reports,  5  Exchequer 
Division,  247,  1880. 

285.  Statutes.  Various  statutes  in  rela- 
tion to  taxation  construed.  Porter  v.  Roek- 
ford.  Bock  Island  and  St.  Louis  B.  B.  Co., 
76  111.,  561,  1875;  Chicago,  Pekin  and  South- 
western B.  B.  Co.  V.  Raymond,  97  ib.,  213, 
1881 ;  State  ex  rel.  v.  Union  Trust  Co.,  68 
Mo.,  463,  1878.  See,  also.  State  v.  St.  Louis, 
Iron  Mountain  and  Southern  Ry  Co.,  71  ib., 
88,  1879;  Whelen  v.  Cataimssa  R.  R.  Co.,  9 

.  Philadelphia,  220,  1874 ;  Union  Pacific  R.  R. 
Co.  V.  Comm'rs  of  Saunders  County,  7  Neb., 
238,  1878;  New  York  Central  dnd  Hudson 
River  R.  R.  Co.,  In  re,  7  Abbott's  New  Cases 
(N.  Y.),  408,  1880;  Sleight  v.  The  People,  74 
111.,  47,  1874;  Atchiscm,  Topeka  and  Santa 
Fe  R.  B.  Co.  V.  Jaques,  20  Kans.,  639, 
1878. 

286.  Steamboat  lines.  A  railway  com- 
pany was  empowered  by  its  charter  to  own 
and  run  steamboats  in  connection  with  its 
line.  Instead  of  doing  this  it  made  an  ar- 
rangement with  a  steamboat  company  in 
which  it  had  no  interest,,  to  run  its -boats  from 
its  wharves,  freight  being  way-billed  through 
and  the  gross  receipts  divided  in  certain  pro- 
portions. The  court  inclined  to  regard  the 
arrangement  as  an  indirect  method  of  exer- 
cising its  charter  rights  with  regard  to  run- 
ning steamboats,  and  the  premises  used^  by 
the  steamboat  company  as  not  liable,  by  rea- 
son of  such  use,  to  local  taxation.  Osborn 
V.  Hartford  and  New  Haven  B.  B.  Co.,  40 
Conn.,  498,  1873;  5  Amer.  R'y  Rep.,  226. 

287.  Stock  and  stockholders.  The  tax 
on  the  value  of  stock  should  be  abated  to  the 
extent  of  the  tax  upon  the  corporate  prop- 
erty. Raleigh  and  Gaston  R.  B.  Co.  v.  Com- 
missioners of  Wake,  87  N.  C,  414.     1882. 

288.  —  The  value  of  all  property  owned 
by  a  corporation,  in  whatever  consisting, 
and  including  the  franchise,  is  the  true  and 
fair  measure  of  the  value  of  all  its  stock. 
Ib. 

289.  —  A  stockholder  in  a  railway  com- 
pany cannot,  in  his  own  name,  institute  pro- 
ceedings to  set  aside  the  illegal  levy  of  taxes 


against  the  corporation  until  he  has  first 
made  an  honest  and  earnest  effort  to  induce 
the  corporation  to  take  the  necessary  steps 
to  obtain  relief.  Huntington  v.  Palmer, 
104  U.  S.,  482.     1881. 

290.  Street  improvements.  Railway  prop- 
erty held  subject  to  taxation  for  street  im- 
provements. City  of  Ludlow  v.  Cincinnati 
Southern  R'y  Co.,  78  Ky.,  357,  1880;  7  Amer. 
&  Eng.  R.  R.  Cases,  231 ;  New  York,  New 
Haven  and  Hartford  R.  R.  Co.  v.  New 
Britain,  49  Conn.,  40,  1881. 

291.  Telegraph  companies.  An  occupa- 
tion tax  imposed  on  a  telegraph  company, 
which  graduates  the  tax  according  to  the 
business  done,  regardless  of  a  distinction  be- 
tween business  done  wholly  within  the  state 
and  business  done  in  part  without  the  state, 
is  free  from  the  objection  that  it  regulates  or 
obstructs  interstate  commerce.  Western 
Union  Telegraph  Co.  v.  The  State,  55  Tex., 
314.     1881. 

292.  —  The  act  to  provide  for  a  uniform 
assessment  of  property  (Acts  1872,  p.  57)  does 
not  contain  any  provision  in  relation  to  the 
manner  of  assessing  the  capital  of  foreign 
corporations.  The  stock  of  a  foreign  tele- 
graph company  owning  and  operating  a  line' 
of  telegraph  in  Indiana  cannot  be  assessed 
under  the  provisions  of  that  statute.  Biley 
v.,  Western  Union  Telegraph  Co.,  47  Ind.,  511. 
1874. 

293.  —  The  city  of  Richmond  has  the  law- 
ful right  to  impose  a  license  tax  upon  a  for- 
eign telegraph  company  having  an  agency 
and  doing  business  in  the  city.  Western 
Union  Tel.  Co.  v.  Bichmond,  26  Grattan  (Va.), 
1.     1875. 

294.  Title  of  land  in  county.  Where  a 
county  under  obligation  to  convey  its 
swamp  lands  to  a  railroad  company,  under 
contract  between  them,  refuses  so  to  do,  it 
will  be  thereby  estopped  from  afterward 
claiming  that  during  such  time  the  title  was 
in  the  company,  and  thus  subject  to  taxa- 
tion. Iowa  b'b.  LaM  Co.  v.  Story  County, 
36  la.,  48.     1872. 

295.  Void  order  abating  taxes.  The  dis- 
trict attorney  is  authorized  to  commence  suit 
for  delinquent  taxes  stricken  off  the  delin- 
quent list  by  a  void  order  of  the  county  com- 
missioners. State  V.  Central  Pacific  B.  B, 
Co.,  10  Nev„  87.    1875, 
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TELEGRAPHS. 

I.   CONTBACTS. 

II.  Transmission  of  messaoes. 
III.  General  mattees. 

I.    CONTEAOTS. 

1.  Contract  with  railway  company,  der- 
tain  contracts  in  relation  to  telegraph  lines 
construed.  Railroad  Co.  v.  Telegraph  Co,, 
38  Ohio  St.,  34,  1883;  Pittsburgh  and  Con- 
.nellsville  R.  R.  Co.'s  Appeal,  99  Pa.  St.,  177, 
1881;  Western  Union  Tel.  Co.  v.  Western  and 
Atlantic R.  R.  Co.,  91  U.  S.,  383,  1875. 

2.  Construction,  A  contract  for  placing 
and  using  an  additional  wire  upon  a  line  of 
telegraph  poles  construed.  Marietta  and 
Gincirmati  R.  R.  Co.  v.  Western  Union  Tele- 
graph Co.,  10  Amer.  &  Eng.  E.  E.  Cases 
(Ohio),  887.     1833. 

3.  Illegal  clauses.  A  railway  company, 
authorized  and  required  by  the  act  of  its 
organization  to  construct  a  telegraph  line, 
entered  into  a  contract  with  a  telegraph 
company  for  the  construction  of  such  line. 
Seld,  such  contract  could  not  be  avoided 

.  by  the  railway  company,  either  as  a  usurpa- 
tion of  its  function  or  for  want  of  capacity 
to  malce  it.  Western  Union  Telegraph  Co. 
V.  Kansas  Pacific  R'y  Co.,  4  Federal  Ee- 
porter,  284.     1880. 

4.  —  Such  contract  also  provided  for  the 
transmission  without  charge,  by  the  tele- 
graph company,  of  the  family,  private  and 
social  messages  of  the  executive  ofBoers  of 
the  railroad.  Held,  tliat  as  suoh  free  use  of 
the  telegraph  was  not  limited  to  the  officers 
who  made  the  contract,  it  could  be  rescinded 
after  the  expiration  of  thirteen  years.    lb. 

6.  Injunction.  Where  a  contract  was 
made  between  two  telegraph  Companies, 
whereby  it  was  agreed  that  certain  unas- 
signed  messages  should  be  sent  on  the  wires 
of  one  of  the  companies,  and  the  other  com- 
pany, pending  the  life  of  the  contract, 
should  sell  out  all  its  property  to  a  third 
company,  its  members  taking  stock  in  and 
becoming  members  of  the  company  created 
by  such  consolidation,  it  is  no  ground  for  an 
injuhction  at  the  suit  of  one  of  tlie  original 
parties  to  the  contract  against  such  consol- 
idated company  to  prevent  carrying  out  the 


consolidation  agreement.  Compagnie  Fran- 
caise  v.  Western  Union  Telegraph  Co.,  11 
Federal  Eeporter,  843.    1881. 

II.    TitANSMISSrON    OF   MESSAGES. 

6.  Cipher  messages.  In  order  to  make  a 
telegraph  company  liable  for  ulterior  and 
remote  consequences  for  a  failure  to  prop- 
erly transmit  a  message,  the  importance  of 
which,  from  the  face  of  the  message,  it 
could  not  be  advised,  it  is  tlie  duty  of  the 
sender  to  disclose  to  the  company  the  pur- 
port and  meaning  of  the  communication. 
So,  where  a  cipher  message  is  sent,  of  the 
import  of  wliioh  the  company  is  not  advised, 
only  nominal  damages,  or  the  cost  of  the  ^ 
message,  can  be  recovered.  Western  Union 
Telegraph  Co.  v.  Martin,  9  Brad  well  (111.), 
587.     1881. 

7.  Condition  as  to  time  of  claimiu^  dam< 
ages.  A  condition  printed  on  a  telegraph 
blank,  "that  no  claim  for  damages  shall  be 
valid  unless  presented  in  writing  within 
twenty  days  from  sending  the  message,"  is 
reasonable  and  valid.  A  delay  in  receiving 
the  dispatch,  though  caused  by  a  mistake  of 
the  company,  would  not  modify  the  condi- 
tion or  extend  tlie  time,  if  a  reasonable  time 
was  left,  after  the  knowledge  of  the  mis- 
take, to  present  the  claim.  Heiman  v.  West- 
ern Union  Telegraph  Co.,  57  Wis.,  538.  1883. 

8.  Damages.  In  case  of  delay  or  total 
failure  of  delivery  of  dispatches,  relating  to 
matters  not  connected  with  business,  the 
company  should  not  escape  with  mere  nomi- 
nal damages  on  account  of  the  want  of 
strict  commercial  value  in  such  messages. 
Oulf,  Colorado  and  Santa  Fe  R'y  Co.  v. 
Levy,  12  Amer.  &  Eng.  E.  E.  Cases  (Tex.), 
96,  1883;  Same  v.  Same,  ib.,  90.  See,  also,  ^ 
Logan  V.  Western  Union  Telegraph  Co.,  84  ' 
111.,  468,  1877;  So  Relle  v.  Western  Union 
Telegraph  Co.,  55  Tex.,  808,  1881. 

9.  —  In  case  of  failure  to  deliver  a  message, 
the  company  is  only  liable  for  such  dam- 
ages as  naturally  flow  from  the  breach  of 
contract,  or  3u6h  as  may  fairly  be  supposed 
to  have  been  within  the  contemplation  of 
the  parties  at  the  time  the  contract  was 
made.  First  National  Bank  of  Barnesville 
V.  Western  Union  Telegraph  Co.,  SO  Ohio  St., 
555.    1870. 
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10.  —  Wliere,  in  an  acjtion  against  a  tele- 
graph company  for  damages,  resulting  from 
failure  to  deliver  a  message  for  four  days, 
directing  plaintiff  to  "ship  his  hogs  at 
once,"  the  measure  of  damages  is  the  dif- 
ference between  the  market  value  of  the 
hogs  on  the  day  plaintifiE  was  enabled  to 
place  them  on  the  market,  after  receiving 
the  dispatch,  and  their  value  on  the  day  he 
could,  if  there  had  been  no  delay  in  the  de- 

,  livery,  have  gotten  them  into  market  by  the 
ordinary  course  of  transportation.  Man- 
ville  V.  Western  Union  Tel,  Co.,  St  la.,  314. 
1873. 

11.  —  One  B.  sent  a  telegram  by  defend- 
ant's line  to  plaintiff,  asking  for  $500.  By 
the  negligence  of  defendant's  employes  the 
message  was  changed  to  $5,000,  which  sum 
plaintifE  sent  to  B.,  who,  upon  I'eceipt,  ap- 
propriated it  to  his  own  use  and  absconded. 
In  an  action  to  recover  damages,  the  referee 
allowed  the  amount  of  the  loss.  Held, 
error ;  that  defendant's  negligence  was  not 
the  proximate  cause  of  the  loss,  as  the  em- 
bezzlement of  B.  did  not  naturally  result 
therefrom,  and  could  not  reasonably  have 
been  expected.  Lowery  v.  Western  Union 
Telegraph  Co.,  60  N.  Y.,  198.     1875. 

12.  —  option  deals.  Although  a  specula- 
tion in  cotton  futures  may  be  an  illegal  con- 
tract, yet  an  agent  who  incurs  expense  or 
loss  on  behalf  of  his  principal  in  carrying 
out  sue})  contract  may  i-ecover  the  araouat 
thereof  from  his  principal.  If  such  loss  or 
expense  was  caused  by  the  improper  trans- 

'  mission  of  a  telegram  from  the  principal  to 
the  agent,  the  former,  on  paying  the  loss  to 
the  agent,  would  have  sustained  a  damage 
through  the  negligence  of  the  telegraph 
company,  for  which  h6  could  recover  from 
it.  The  illegality  of  the  speculation  would 
not  relieve  the  company  from  damages  re- 
sulting from  its  negligence  in  transmitting  a 
telegram  according  to  its  contract  for  a  val- 
uable consideration.  Western  Union  Tele- 
graph Co.  V.  Blanehard,  68  Ga.,  399.    1833. 

13.  Decree  of  care  required.  The  highest 
degree  of  care  is  not  required  of  telegraph 
companies  in  the  transmission  of  messages 
over  its  lines ;  if  ordinary  care  is  exei-cised 
by  its  agents,  employes  or  operators,  it  is 
BufBcient  to  exonerate  them  from  liability 
for  loss  or  damage.    White  v.  Western  Union 


Telegraph  Co.,  14  Federal  Reporter,  710, 
1883;  Western  Union  Tel.  Co.  v,  Fontaine, 
58  Ga.,  433,  1877.  ' 

14.  Delay.  A  telegraph  company  is  in 
some  respects  like  a  common  carrier,  and  is 
under  a  duty  to  perform  the  service  it  under- 
takes in  a  prompt  and  skilful  manner,  and 
for  any  breach  of  this  duty  it  is  liable  to  the 
party  injured,  whether  he  be  the  sender  or 
I'eceiver  of  the  message.  Western  Union 
Telegraph  Co.  v.  Hope,  11  Brad  well  (III.), 
389.     1883. 

15.  —  It  is  incumbent  upon  the  company 
to  show,  -at  least,  that  it  used  ox'dinary  care 
and  diligence  in  attempting  to  deliver  the 
message.  Pope  v.  Western  Union  Telegraph 
Co.,  9  Bradwell  (111.),  383.     1831. 

16.  Duty  to  transmit.  Upon  payment  or 
tender  of  its  usual  charges,  a  telegraph  com- 
pany is  bound  by  law  to  transmit  any  dis- 
patch couched  in' decent  language  which  is 
placed  in  the  hands  of  its  agent  for  that  pur- 
pose, though  it  may  refuse  to  transmit  one 
couched  in  indecent  terms.  Westei-n  Union 
Telegraph  Co.  v.  Ferguson,  57  Ind.,  495. 
1877. 

17.  Evidence.  In  a  suit  against  a  tele- 
graph company  for  damages  resulting  from 
alleged  failure  to  deliver  a  message,  parol 
evidence  of  the  contents  of  the  message  may 
be  resorted  to  by  the  plaintiff  to  establish 
the  contents  of  the  message,  and  this  without 
the  necessity  of  first  giving  the  defendant 
notice  to  produce  the  written  message.  Be- 
liance  Lumber  Co.  v.  Western  Union  Tele- 
graph Co.,  58  Tex.,  394.     1883. 

18.  —  In  an  action  against  a  telegraph 
company  for  damages  for  mistake  in  the 
transmission  of  a  message,  it  is  within  the 
discretion  of  the  court  to  require  the  com- 
pany to  produce  the  original  message  and 
the  copies  as  received  at  the  other  points 
upon  its  line  where  it  was  written  down. 
Phelps  V.  Atlantic  and  Paeifia  Telegraph  Co., 
46  Wis.,  368.     1879. 

19.  —  In  an  action  against  a  telegraph 
company  for  failure  to  transmit  a  message, 
by  reason  of  which  the  plaintiff  lost  the 
advantage  of  certain  contracts  made  by  him 
with  other  parties,  the  action  is  not  founded 
on  such  contracts,  but  oa  the  contract  of 
the  company  to  transmit  and  deliver  the 
message ;  therefore  said  contracts  with  other 
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,  parties  may  be  proved,  under  the  allegations 
of  the  complaint,  to  have  been  in  writing. 
Western  Union  Telegraph  Co.  v.  Hopkins, 
49  Ind.,  323.  1874.  Contra,  Reliance  Lum- 
ber Co.  V.  Western  Union  Telegraph  Co., 
58  Tex.,  394.     1883. 

20.  Exclusive  privilegre.  A  telegraph 
company  having  a  grant  from  a  railroad  of 
an  exclusive  right  to  construct  a  line  along 
the  right  of  way  is  entitled  to  an  injunction 
against  actual  interference  with  its  line,  but 
not  against  such  interruption  of  its  business 
as  results  from  mei-e  competition  by  other 
companies  constructing  rival  lines  along  said 
railroad.  Western  Union  Telegraph  Co.  v. 
American  Union  Telegraph  Co.,  9  Bissell  (U. 
S.  C.  C),  72.  ■  1879. 

21.  Half-rate  messages.  A  telegraph 
company  is  not  a  common  carrier.  It  may 
impose  reasonable  terms  upon  the  sender  of 
a  message,  and  may  properly  restrict  its 
liability  in  sending  "half -rate"  messages. 
Schwartz  v.  Atlantic  and  Fucific  Telegraph 
Co.,  18  Hun  (N.  Y.),  157,  1879;  Aiken  v.  Tel- 
egraph Co.,  5  So.  Car.,  S58,  1874;  Jones  v. 
Western  Union  Telegraph  Co.,  18  Federal 
Reporter,  717,  1883.  Contra,  so  far  as  such 
limitation  attempts  to  excuse  negligence. 
Hibbard  v.  Western  Union  Telegraph  Co.,  33 
Wis.;  558,  1873;  Candee  v.  Western  Union 
Telegraph  Co.,  34  Wis.,  471,  1874. 

22.  Indiana  statute.  The  statute  of  Indi- 
ana in  relation  to  messages  construed.  West- 
ern Union  Telegraph  Co.  v.  Hamilton,  50 
Ind.,  181,  1875;  Western  Union  Telegraph 
Co.  V.  Fenton,  63  Ind.,  1,  1875;  Western 
Union  Telegraph  Co.  v.  Meek,  49^  Ind.,  53, 
1874 ;  Westei'n  Union  Telegraph  Co.  p.  Lewel- 
ling,  58  Ind.,  367,  1877. 

23.  Liability  for  fictitious  messages.  If 
the  agent  of  a  telegraph  company  at  one  of 
its  stations,  with  power  to  delegate  his  au- 
thority, employs  another  person  to  transmit 
and  receive  messages,  and  such  other  per- 
son sends  a  false  message  purporting  to 
come  from  the  cashier  of  a  bank,  directing 
another  bank  to  pay  a  fictitious  person  a  sum 
of  money,  and  the  sender  then  personates 
the  fictitious  person  and  obtains  the  money, 
without  any  neglect  on  the  part  of  the  bank, 
the  telegraph  company  is  responsible  to  the 
bank  for  the  same.  Bank  of  California  v. 
Western  Union  Tel.  Co.,  53  Cal.,  280.    1877. 


24r.  Libel.  A  telegraph  company  is  liable 
for  the  transmission  of  a  libel  over  its  lines. 
Silver  v.  Dominion  Telegraph  Co.,  S  Russell 
&  Geldert  (Nova  Scotia),  17.    1881. 

25.  Limitation  of  liability.  While  a  tel- 
egraph company  may,  by  special  agreement, 
or  by  reasonable  mles  and  regulations, 
limit  its  liability  to  damages  for  errors  in 
the  transmission  and  delivery  of  messages, 
it  cannot  stipulate  or  provide  for  immunity 
from  liability,  where  the  error  or  mistake 
results  from  its  own  negligence.  Such  a 
stipulation  or  regulation,  being  contrary  to 
public  policy,  is  void.  Telegraph  Co.  v. 
Qriswoia,  37  Ohio  St.,  301,  18S1 ;  Womackv. 
Western  Union  Telegraph  Co.,  58  Tex.,  176, 
1882;  White  v.  Western  Union  Telegraph 
Co.,  14  Federal  Reporter,  710, 1883;  Western 
Union  Telegraph  Co.  v.  Blanehard,  68  Ga., 
299,  1883;  Candee  v.  Western  Union  Tele- 
graph Co.,  34  Wis.,  471, 1874 ;  Western  Union 
Telegraph  Co.  v.  Neill,  57  Tex.,  283,  1883. 

26.  —  A  regulation  that  a  telegraph  com- 
pany will  not  be  responsible  for  the  correct- 
ness of  messages,  unless  repeated,  is  not  so 
far  contrary  to  private  interest  or  the  public 
good  as  to  justify  a  court  of  justice  in  pro- 
nouncing it  void.  Passmore  v.  Western 
Union  Tel.  Co.,  9  Philadelphia,  90,  1873; 
Passmore  v.  Western  Undon  Telegraph  Co., 
78  Pa.  St.,  238,  1875;  Becker  v.  Western 
Union  Telegraph  Co.,  11  Neb.,  87,  1881. 
Contra,  Western  Union  Telegraph  Co.  v. 
Tyler,  74  111.,  168, 1874;  Western  Union  Tele- 
graph Co.  V.  Blanehard,  68  Ga.,  399,  1883. 

27.  Market  reports.  It  is  no  part  of  the 
corporate  duty  or  business  of  a  telegraph 
company  to  collect  and  send  out  market  re- 
ports, and  though  it  voluntarily  contracts  to 
do  so,  it  may  terminate  such  contract,  and 
it  cannot  be  compelled  to  enter  into  another. 
Metropolitan  Grain  and  Stock  Exchange  v. 
Mutual  Union  Telegraph  Co.,  11  Bissell  (U. 
S.  C.  C. ),  581 ;  15  Federal  Reporter,  847.    1888. 

28.  —  The  sender  of  an  unrepeated  mes- 
sage, written  upon  a  blank  of  the  company 
having  a  printed  heading  in  which  it  is 
specified  that  the  company  shall  not  be  liable 
for  errors  in  the  transmission  of  any  unre- 
peated message  beyond  the  amount  received 
for  sending  the  same,  cannot  recover  a 
greater  sum  for  a  mistake  in  its  transmis- 
sion, not  caused  by  gross  negligence  or  fraud. 
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Bedpath  v.  Western  Union  Telegraph  Co., 
112  Mass.,  71,  1873;  Grinnell  v.  Western 
Union  Telegraph  Co.,  113  Mass.,  299,  1873. 
But  see,  as  to  delay  in  delivery,  West&m 
Union  Telegraph  Co.  v.  Fenton,  53  Ind.,  1. 
1875. 

29.  Mistakes.  Where  a  telegraph  oper- 
ator made  a  mistake  in  transcribing  a  mes- 
sage received  at  his  office  and  delivered  the 
next  day,  his  admission  of  the  fact,  made 
several  daj^s  afterwards,  is  not  evidence 
against  the  company,  it  being  no  part  of 
the  res  gestce.  Aiken  v.  Telegraph  o.,  5  So. 
Car.,  358.     1874. 

30.  —  Where  a  telegraph  company  under- 
takes to  furnish  market  reports  from^  a  point 
beyond  its  own  line,  it  wiU  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that 
the  report  was  correctly  delivered  to  it  at 
the  place  where  its  own  line  commences. 
The  burden  is  upon  the  telegraph  company 
tb  show  that  a  mistake  in  the  report  occurred 
from  causes  which  would  relieve  it  from  lia- 
bility. Turner  v.  Hawkey e  Telegraph  Co.,  41 
la.,  458.     1875. 

31.  —  Where  the  inaccuracy  in  the  trans- 
mission of  a  message  is  proved,  the  onus  of 
relieving  the  telegraph  company  sending  the 
same,  from  the  presumption  of  negligence 
thereby  raised,  rests  upon  the  company,  by 
showing  that  the  error  was  caused  by  some 
agency  for  which  it  is  not  liable.  Western 
Union  Telegraph  Co.  v.  Tyler,  74  111.,  168. 
1874. 

32.  —  In  an  action  for  damages  for  negli- 
gence in  the  transmission  of  a  message  by  a 
telegraph  bompany,  whereby  the  sender  of 
the  message  suffered  pecuniary  loss,  tlie  bur- 
den of  proof  rests  upon  the  plaintiff  to  show 
that  the  error  or  mistake  occurred  through 
the  culpable  carelessness  and  gross  negli- 
gence of  the  operators  or  employes  of  the 
company ;  a  simple  mistake  in  transmitting 
a  dispatch  is  not  sufficient  to  render  the 
company  liable.  White  v.  Western  Union 
Telegraph  Co.,  14  Federal  Reporter,  710. 
1882. 

33.  —  Where  the  terms  of  a  message  are 
seriously  changed,  and  the  name  of  the 
sender  entirely  disfigured,  either  by  the 
transmission  or  copying,  it  will  import  neg- 
ligence on  its  face.  Western  Union  Tele- 
graph Co.  V.  Meek,  49  Ind.,  53.    1874. 


34.  —  A  telegraph  company,  having  re- 
ceived and  transmitted  a  message,  but  with 
an  error  in  its  terms,  resulting  in  loss  to  the 
sender,  proof-  of  due  care  by  the  company, 
or  of  the  absence  of  negligence  and  careless- 
ness on  its  part,  is  a  good  defense  to  an  ac- 
tion brought  to  recover  for  such  loss. 
Pinckney  v.  Western  Union  Telegraph  Co., 
19  So.  Car.,  71.     1883. 

35.  Penalty.  The  statutes  of  Indiana  pro- 
viding penalties  against  telegraph  companies 
construed.  Western  Union  Telegraph  Co.  v. 
Axtell,  69  Ind.,  199,  1879;  Western  Union 
Telegraph  Co.  v.  Adams,  87  Ind.,  598,  1883; 
Western  Union  Telegraph  Co.  v.  Cougar,  84 
Ind.,  176,  1883;  Western  Union  ^Telegraph 
Co.  V.  Bdberts,-8'!  Ind.,  877,  1883;  Camahan 
V.  Western  Union  Telegraph  Co.,  89  Ind,, 
536,  1883 ;  Western  Union  Telegraph  Co.  v. 
Undley,  63  Ind.,  371,  1878. 

36.  Pleadings.  The  pleadings  in  an  action 
against  a  telegraph  company,  for  failure  to 
send  a  message,  examined.  May  v.  Western 
Union  Telegraph  Co.,  113  Mass.,  90,  1873; 
Pinckney  v.  Western  Union  Telegraph  Co., 
19  So.  Car.,  71,  1883;  Western  Union  Tele- 
graph Co.  V.  Meek,  49  Ind.,  53,  1874. 

37.  Printed  blanks.  Where  a  telegraph 
company  furnishes  its  customers  printed 
blanks  containing  the  terms  upon  which  it 
proposes  to  transmit  messages,  a  delivery  to 
the  company  of  a  message  written  upon  one 
of  such  blanks  is  an  acceptance  of  the  terms 
and  constitutes  a  contract  between  the  par- 
ties. Young  v.  Western  Union  Telegraph 
Co..  65  N.  Y.,  163, 1875;  Womack  v.  Western 
Union  Telegraph  Co.,  58  Tex.,  176,  1883, 

38.  Kepeated  messages.  A  telegraph  com- 
pany received  a  message  from  a  banking 
house  acting  as  agent  of  the  plaintiff, 
directed  to  another  banking  house  in  New 
Orleans,  to  protect  his  note  then  about  to 
mature.  The  price  of  repeating  the  mes- 
sage was  paid  as  demanded  by  the  regula- 
tions of  the  company.  The  message  never 
reached  its  destination,  nor  could  it  ever  be 
traced  beyond  a  town  in  a  county  adjoining 
the  one  from  which  it  was  sent.  There  was 
no  testimony  showing  that  the  company  was 
negligent  in  selecting  competent  employes, 
or  that  the  facts  above  stated  were  ever  com- 
municated to  any  of  its  general  officers,  or 
that  the  company  ever  approved  the  conduct 
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of  the  operator  who  undertook  to  transmit 
the  message.  The  duty  of  the  operator  who 
transmitted  the  message  was  to  inquire  after 
it,  and,  if  necessary,  to  repeat  it.  His  failure 
to  do  this  was  negligence  which  subjected 
the  company  to  such  actual  damages  as  the 
plaintiff  sustained  from  a  failure  to  deliver 
the  message.  Western  'Union  Telegraph  Co. 
V.  Brown,  58  Tex.,  170.     1883. 

39.  Sunday  law.  The  statutory  penalty 
given  by  "An  act  to  regulate  electric  tele- 
graph companies "  (1  R.  S.  1876,  p,  868)  can- 
not be  recovered  by  a  person  who  has 
delivered  his  message  for  transmission  and 
delivery  on  Sunday.  A  contract  for  trans- 
mitting a  message,  made  on  Sunday,  is  void, 
and  the  retention  of  the  dispatch  and  of  the 
consideration  paid  by /the  sender  does  not 
constitute  a  ratification.  Bogers  v.  Western 
Union  Telegraph  Co.,  78  Ind.,  169.     1881. 


III.  Geneeal  jiattees. 

40.  Eminent  domain.  The  power  of  ap- 
propriating private  property  for  public  pur- 
poses and  deferring  payment,  which  exists 
in  the  state,  or  in  some  instances  in  public 
corporations,  is  not  vested  in  and  cannot;  be 
constitutionally  exercised  by  a  private  cor- 
poration. Under  the  general  act  for  the  in- 
corporation of  telegraph  companies  (L.  1848, 
c.  265,  as  amended  by  L.  1853,  c.  471),  the 
payment  of  compensation  to  owners  along 
the  proposed  route  is  a  condition  precedent 
to  the  right  to  erect  lines,  and  applies  to 
public  roads,  streets  and  highways  and  any 
other  lands  which  the  company  is  authorized 
to  occupy.  Dusenberryv.  Mutual  Tel  Co., 
11  Abbott's  New  Cases  (N.  Y.),  440.     1883. 

41.  —  A  telegraph  company,  by  condem- 
nation proceedings,  does  not  acquire  the  fee 
to  the  land,  or  tiie  right  to  use  it  for  any 
other  purpose  than  to  erect  and  maintain  tele- 
graph lines  upon  it.  This,  of  course,  gives  the 
company  the  right,  at  all  times,  when  nec- 
essary to  construct  or  to  repair  the  line,  to 
enter  upon  the  strip  condemned,  doing  as 
little  damage  as  possible.  The  company 
cannot  cultivate  such  strip,  or  take  exclusive 
possession  of  it,  or  enjoy  it  for  any  other 
purpose.  Loclcie  v.  Mutual  Union  Telegraph 
Co.,  103  Ul.,  401.     1883. 


42.  —  A  contract  ceding  to  a  telegraph 
company  the  exclusive  right  of  operating 
and  maintaining  its  lines  over  the  right  of 
way  of  a  railroad  company,  even  if  other- 
wise valid,  cannot  debar  the  state,  in  the 
exercise  of  the  right  of  eminent  domain, 
from  authorizing  the  establishment  of  an- 
other telegraph  line  over  the  same  right  of 
way.  Neiu  Orleans,  Mobile  and  Tex.  B.  R. 
Co.  V.  Southern  and  Atlantic  Telegraph  Co., 
53  Ala.,  211,  1875;  13  Amer.  R'y  Rep.,  135. 

43.  —  The  question  of  damages  in  the  lo- 
cation of  a  telegraph  line  examined.  Mutual 
Union  Telegraph  Co.  v,  Katkamp,  103  111,, 
420.     1882. 

44.  Exclusive  grant  by  a  state.  The  sec- 
tion of  an  act  of  a  state  legislature  which 
purported  to  give  the  exclusive  right  to  a 
telegraph  company,  incorporated  by  it,  to 
erect  and  use  lines  of  telegraph  witliin  cer- 
tain counties  of  the  state,  is  in  conflict  with 
the  act  of  congress  approved  July  33,  1866, 
entitled  "  An  act  to  aid  in  the  construction  of 
telegraph  lines,  and  to  secure  to  the  govern- 
ment the  use  of  the  same  for  postal,  mili- 
tary and  other  purposes,"  and  the  section 
conferring  such  exclusive  right  is  therefore 
null  and  void.  Pensacola  Telegraph  Co.  v. 
Western  Union  Telegraph  Co.,  3  Woods  (tJ. 
S.  C.  C),  643.     1875. 

45.  Foreign  company ;  power  to  transact 
business.  The  congress  of  the  United  States 
having  exercised  its  power  to  regulate  com- 
merce between  the  states  as  to  the  construc- 
tion of  telegraph  lines,  no  state  can  directly, 
or  indirectly,  by  legislative  prohibition  or 
otherwise,  exclude  a  foreign  telegraph  com- 
pany from  doing  business  within  its  limits. 
Avierican  Union  Telegraph  Co.  v.  Western 
Union  Telegraph  Co.,  67  Ala.,  86.    1880. 

46.  Iliglnvay.  A  telegraph  company  lay- 
ing its  lines  over  a  highway  must  compen- 
sate the  owner  of  the  fee.  Board  of  Trade 
Telegraph  Co.  v.  Barnett,  107  111.,  507.     1883. 

47.  —In  a  suit  for  injuries  from  defend- 
ant's negligence  in  permitting  its  telegraph 
wires  to  be  down  and  lying  across  a  high- 
way at  a  certain  spot,  proof  that  defendant's 
poles  and  wires  were  down  at  other  places  a 
few  miles  distant  from  the  place  of  the  in- 
jury, and  at  other  limes  within  a  few  months 
of  the  tinie  of  the  injury,  would  seem  to  be 
admissible  to  show  defendant's  negligence. 
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Randall  v.  Northwestern  Telegraph  Co.,  54 
Wis.,  140.     1S83. 

48.  'Injunction  to  restrain  injury  to  tele- 
grapli.  Where  tlie  record  shows  that  the 
plaintiff  was  a  railroad  cohipany  owning 
and  operating  a  line  of  railway,  and  that  it 
was  constructing  a  telegraph  line  along  its 
road,  which  was  a  necessary  adjunct  to  tlic 
road  to  aid  in  the  safe  operating  of  the  same, 
and  that  the  defendant  cut  down  three  tele- 
graph poles  and  threatened  to  prevent  by 
violence  the  construction  of  the  telegraph 
line,  and  having  been  temporarily  enjoitJed 
from'  interfering  with  the  building  of  the 
telegraph,  held,  that  it  was  error  to  dissolve 
the  injunction  upon  a  showing  that  was 
evenly  balanced  whether  the  plaintiff  had 
the  right  of  way  or  not.  The  restraining 
order  should  have  been  continued  until  the 
rights  of  the  parties  could  be  finally  deter- 
mined. St.  Joseph  and  Denver  R.  R.  Co.  v. 
Dryden,  11  Kans.,  188.     1873. 

49.  Lease.  A  lease  of  a  telegraph  line, 
fixtures  and  apparatus  confers  no  authority 
or  power  on  the  lessee  to  build  new  lines  on 
new  routes.  Philadelphia  v.  Western  Union 
Tel.  Co.,  11  Philadelphia,  337.     1876. 

50.  Monopoly.  An  agi-eement  by  which 
the  receipts  and  expenses  of  two  telegraph 
companies,  incorporated  under  the  laws  of 
the  state  of  New  York,  are  added  together 
and  divided  between  the  two  companies  in 
certain  proportions  fixed  by  the  agreement, 
is  within  the  powers  conferred  upon  such 
corporations  by  the  statute  of  that  state,  and 
is  not  ultra  vires.  Benedict  v.  Western 
Union  Telegraph  Co.,  9  Abbott's  New  Cases 
(N.  Y.),  314.  1878.  Such  agreement  is  not 
against  public  policy.     lb. 

61.  —  The  statute  of  Florida  approved 
December  11,  1866,  so  far  as  it  grants  to  the 
Pensacola  Telegraph  Co.  the  exclusive  right 
of  establishing  and  maintaining  lines  of 
electric  telegraph  as  therein  specified,  is  in 
conflict  with  the  acts  of  congress  and  there- 
fore inoperative  against  a  corporation  of  an- 
other state.  Pensacola  Telegraph  Co.  v. 
Western  Union  Telegraph  Co.,  96  U.  S.,  1. 
1877. 

52.  —  A  contract  between  a  railway  com- 
pany and  a  telegraph  company,  wliereby 
each  was  to  contribute,  in  certain  respects, 
in  establishing  a  telegraph  line  along  the 


railroad,  and  the  telegraph  company  w,as  to 
operate  the  same,  when  completed,  on  cer- 
tain terms,  and  in  which  the  railway  com- 
pany agreed  to  give  the  telegraph  company 
the  exclusive  right  of  way,  so  far  as  it 
legally  might,  and  to  discourage  competi- 
tion, was  held  not  to  be  contrary  to  public 
policy,  so  far  as  it  went  to  the  exclusion  of 
competitors  from  the  line  of  poles  occupied 
by  the  telegraph  company.  If  the  railway 
company  authorized  any  other  telegraph 
company  to  put  up  another  line  upon  the 
same  poles,  a  court  of  equity  would  enjoin 
such  act.  Western  Union  Telegraph  Co.  v. 
Chicago  and  Paducah  R.  R.  Co.,  86  111.,  246. 
1877. 

53.  —  It  is  not  competent  for  a  railroad 
company  to  grant  to  a  telegraph  company 
the  exclusive  riglit  to  establish  lines  of  tele- 
graph communication  along  its  right  of 
way,  such  contracts  being  in  restraint  of 
trade  and  contrary  to  public  policy.  Western 
Union  Telegraph  Co.  v.  Burlington  and 
Southwestern  R'y  Co.,  11  Federal  Reporter, 
1;  3  McCrary  (U.  S.  C.  C),  180,  1833;  West- 
ern Union  Telegraph  Co.  v.  American  Union 
Telegraph  Co.,  65  Ga.,  160,  1880. 

54.  Navigable  streams.  Those  navigating 
a  public  navigable  stream  for  commercial 
purposes  liave  the  primary  and  paramount 
right  to  it,  and  every  interference  with  or 
obstruction  of  the  navigation,  or  hindrance 
to  the  free  passage  of  vessels,  is  prima  facie 
a  nuisance.  Telegraph  cables  so  laid  or  sus- 
pended in  navigable  waters  as  to  catcli  upon 
the  keels,  or  to  come  in  contact  with  vessels 
navigating  the  stream,  and  which,  but  for 
such  cables,  would  pass  without  di/Hculty  or 
interruption,  are  improperly  placed,  and  in- 
juriously interrupt  navigation,  Blanchard 
V.  Western  Union  Tel.  Co.,  60  N.  Y.,  510. 
1875;  reversing  Same  v.  Same,  3  Thompson 
&  Cook  (N.  Y.  Supreme  Ct.),  775,  and  Same 
V.  Sarne,  67  Barbour  (N.  Y.),  228,  1874. 

55.  Pacific  railroads.  The  statute.s,  in  re- 
lation to  telegraphs  on  the  Pacific  railroads, 
construed.  Western  Union  Telegraph  Co.  v. 
Union  Pacific  R'y  Co. ,  3  Federal  Reporter, 
721,  1830; 'Same  v.  Same,  1  McCrary  (U.  S. 
C.  C),  418,  1830;  Same  v.  Same,  3  Federal 
Reporter,  433 ;  1  McCrary  (U.  S.  C.  C),  55S, 
1880 ;  Same  v.  Same,  3  Federal  Reporter,  1 ;  1 
McCrary  (U.  S.  C.  C),  5S1;  1830;  Central 
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Branch  Union  Pacifie  B.  B.  Co.  v.  Western 
Union  Telegraph  Co.,  3  Federal  Reporter, 
417;  1  McCrary  (U.  S.  C.  C),  551,  1880. 

56.  Poles.  It  is  competent  for  city  au- 
thorities, unless  bound  by  an  absolute  con- 
tract permitting  telegraph  poles  and  wires 
to  stand  where  they  are,  to  take  reasonable 
measures  to  have  the  same  removed.  .  Mu- 
tual Union  Telegraph  Co.  v.  Gity  of  Chicago, 
11  Bissell  (U.  S.  C.  C),  539;  16  Federal  Re- 
porter, 309,  1883. 

57.  — In  a  suit  against  a  telegraph  com- 
pany for  injuries  sustained  by  th6  falling  of 
one  of  its  poles,  the  evidence  tended  to  show 
that  the  accident  was  occasioned  by  an  un- 
usually sevei-e  snow  storm;  there  was  evi- 
dence also  from  which  the  jury  could  have 
found  that  the  line,  as  originally  con- 
structed, was  sufficient  for  such  storms  as 
could  have  been  reasonably  expected.  The 
court  refused  to  charge  that  defendant  was 
not  bound  so  to  make  or  manage  its  line 
as  to  guard  against  storms  of  unusual  se- 
verity, the  occurrence  of  which  could  not 
be  reasonably  expected.  Held,  error.  Ward 
V.  Atlantic  and  Pacific  Telegraph  Co.,  71  N. 
Y.,  81.    1877. 

68.  —  On  the  trial  of  an  action  against  a 
telegraph  company  for  negligently  permit- 
ting telegraph  poles  to  fall  and  suspend  the 
wires  across  a  highway,  where  a  question  is 
raised  as  to  the  soundness  of  the  pples,  it  is 
error  to  admit  evidence  of  the  condition  of 
other  poles  forty  or  sixty  rods  away,  without 
any  showing  that  they  were  of  the  same 
kind,  put  up  at  the  same  time,  and  equally 
exposed.  Western  Union  Telegraph  Co.  v. 
Levi,  47  Ind.,  553.     1874. 

59.  —  A  telegraph  company  placed  its 
poles  at  a  sufficient  distance  from  the  trav- 
eled portion  of  a  highway  to  be  safe  from 
collision  with  vehicles  passing  along  it,  un- 
der ordinary  circumstances.  Held,  th9,t  it 
was  not  liable  for  the  damages  resulting 
from  an  accident  arising  from  the  breaking 
and  fall  of  one  of  the  poles,  where  the  prox- 
imate cause  of  the  fall  was  a  collision  with 
a  runaway  team.  Allen  v.  Atlantic  and  Pa- 
cific Telegraph  Co.,  31  Hun  (N.  Y.),  33.   1880. 

60.  —  The  breaking  of  a  telegraph  polo  by 
a  runaway  team,  where  the  pole  is  placed  at 
a  safe  distance  from  the  traveled  portion  of 
a  highway,  whereby  another  team  is  fright- 


ened and  runs  away  and  causes  an  in  juf  y,  will 
not  render  the  telegraph  compajiy  liable  for 
the  damages.  Allen  v.  Atlantic  and  Pacific 
Telegraph  Co.,  31  Hun  (N.  Y.),  23.    1880. 

61.  —  The  right  to  erect  telegraph  poles  in 
the  streets  of  a  city  does  not  carry  with  it 
the  right  to  erect  broken  and  unsightly  poles. 
Forsytlie  v.  Baltimore  and  Ohio  Telegraph 
Co.,  13  Mo.  App.,  494.     1883. 

62.  —  The  erection  of  a  telegraph  pole  so 
as  to  incommode  the  public  gives  an  indi- 
vidual no  right  of  action  to  abate  the  nui- 
sance unless  he  has  sustained  special  damage. 
Oay  V.  Mutual  Union  Telegraph  Co.,  13  Mo. 
App.,  485.     1883. 

68.  —  It  appeared  by  the  affidavits  that 
defendant  cut  plaintiff's  poles  in  a  highway 
and  carried  them  to  the  ditches  and  side 
f eijoes  of  the  road,  and  left  them.  Held,  that, 
conceding  the  poles  and  wires  could  have 
been  made  the  subject  of  a  conversion  after 
they  had  been  severed,  no  such  conversion 
actually  took  place ;  also,  that  as  an  order  of 
arrest  was  granted  for  the  cutting,  as  well  as 
the  conversion,  even  if  such  conversion  took 
place,  the  order  should  be  vacated,  for  the 
reason  that  the  right  of  arrest  is  not  appli- 
cable to  all  the  causes  of  action.  Ameri- 
can Union  Telegraph  Co.  v.  Middleton,  80  N. 
Y.,  408.    1880. 

64.  Powers  of  citie?.  Notwithstanding 
telegraph  lines  are  instruments  of  com- 
merce, a  city  has  the  right  to  determine 
how,  in  what  manner,  and  upon  what  con- 
dition, a  telegraph  company  shall  enter  the 
city  and  pass  through  it.  Mutual  Union 
Tel.  Co.  V.  Chicago,  16  Federal  Reporter, 
309.     1883. 

65.  Railway  right  of  way.  A  telegraph 
company  has  no  authority,  under  the  stat- 
utes of  New  York,  granting  it  power  to  erect 
its  lines  along  public  roads,  streets  and  high- 
ways, to  erect  its  poles  and  lines  upon  the 
riglit  of  way  of  a  railway  company.  New 
York  City  and  Northern  B.  B.  Co.  v.  Central 
Union  Telegraph  Co.,  31  Hun  (N.  Y.),  361, 
1880. 

66.  —  A  railway  company  may  erect  or 
cause  the  erection  of  a  telegraph  line  within 
its  right  of  way.  Prather  v.  Western  Union 
Telegraph  Co.,  89  Ind.,  501,  1888;  Western 
Union  Telegraph  Co.  v.  Bich,  19  Kans.,  517, 
1878. 
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67.  —  The  statutory  right  to  construct  a 
line  of  telegraph  "directly  across"  a  rail- 
way does  not  authorize  the  construction  of 
the  same  by  excavation  "under"  the  rail- 
way.   South  Eastern  My  Co.  v.  European 

>  Telegraph  Co.,  9  Welsby,  Hurlstone  &  Gor- 
don (Exchequer),  363.    1854. 

68.  Stock,  Under  the  laws  of  New  York, 
a  telegraph  company  may  issue  stock  for  the 
purchase  of  the  property,  etc.,  of  any  tele- 
graph company  organized  under  the  laws  of 
this  or  any  other  state,  upon  complying  with 
certain  statutory  provisions.  Williams  v. 
Western  Union  Tel.  Co.,  48  N.  Y.  Superior 
Ct.,  849,  1883;  *Hatch  v.  American  Union 
Tel.  Co.,  9  Abbott's  New  Cases  (N.  Y.),  233, 
1881.  See,  also,  Williams  v.  Western  Union 
Tel.  Co.,  9  ib.,  419, 1881 ;  Same  v.  Same,  9  ib.,' 
437,  1831;  1  N.  Y.  Civil  Procedure  Eep.,  194, 
1881. 

69.  Statutory  control ;  previous  eon- 
tracts.  The  statute  (Session  Laws  of  1879, 
ch.  36,  amending  Gren.  Statutes,  p.  343,  §  8) 
requiring  all  telegraph  and  telephone  com- 
panies to  receive  dispatches  from  all  other 
telegraph  and  telephone  Imes,  and  transmit 
them  on  payment  of  the  usual  charges,,  could 
not  operate  to  compel  the  Connecticut  cor- 
poration to  do  what  it  had  no  right  to  do  by 
virtue  of  a  previous  contract.  A  Massachu- 
setts statute  to  the  same  effect  was  to  be 
regarded  as  applying  to  the  action  of  the 
Massachusetts  corporation  as  a  carrier  of 
speech  in  that  state,  and  as  not  affecting  its 
right  to  manufacture  its  instruments  and 
sell  or  lease  them  in  other  states  as  the  owner 
of  the  patent.  American  Rapid  telegraph 
Co.  V.  Conneetiout  Telephone  Co.,  49  Conn.,- 
353.    1881. 

70.  Streets.  Where  the  poles  of  a  tele- 
graph line  in  an  incorpoi-ated  town  are 
erected  outside  of  the  streets  and  on  private 
property,  and  the  wires  hung  thereon,  where 
they  overhang  the  streets,  are  placed  at  an 
elevation  sufficiently  high  not  to  impede, 
obstruct  or  endanger  the  full,  free  and  safe 
use  of  the  streets,  the  town  authorities  have 
no  right  to  destroy  them.  American  Union 
Telegraph  Co.  v.  Town  of  Harrison,  31  N.  J. 
Eq.,  637.     1879. 

71.  —  Under  §  8  of  the  general  telegraph 
law)  the  authorities  of  an  incorporated  town 
have  a  right  to  designate  the  street  route  on 


which  a  telegraph  line  shall  pass  through 
the  town,  but  they  have  no  right  to  refuse 
to  allow  the  line  to  pass  at  all.     Ib. 

72.  Summons;  service.  SufiBciency  of 
service  on  a  telegraph  Oomjjany  determined. 
Western  Union  Telegraph  Co.  v.  Lindley,  63 
±nd.,  371.     1878. 

73.  Taxation.  In  respect  to  its  foreign 
and  interstate  business,  a  telegraph  company 
is,  as  an  instrument  of  commerce,  subject 
to  the  regulating  power  of  congress,  and,  if 
it  accepts  the  provisions  of  title  65  of  the 
Revised  Statutes,  it  becomes  an  agent  of 
the  United  States,  so  far  as  the  business  of 
the  government  is  concerned.  Where  it  has 
accepted  those  provisions,  state  laws,  so  far 
as  they  impose  upon  it  a  specific  tax  on  each 
message  which  it  transmits  beyond  the 
state,  or  which  an  officer  of  the  United 
States  sends  over  its  lines  on  public  busi- 
ness, are  unconstitutional.  Telegraph  Co. 
V.  Texas,  105  U.  S.;  460.     1881. 

74.— -Stat.  1880,  ch.  346,  entitled  "An 
act  for  the  taxation  of  telegraph  com- 
panies," is  constitutional,  and  a  tax  imposed 
under  its  provisions  is  valid.  State  v.  West- 
ern Union  Telegraph  Co. ,  73  Me. ,  518.     1883. 

75.  Ticker  in  "  bucket  shop."  A  tele- 
graph company  cannot  be  compelled  to  fur- 
nish a  telegraph  "ticker"  to  an  office  in 
which  gambling  contracts  in  grain  are 
made.  Bryant  v.  Western  Union  Telegraph 
Co.,  17  Federal  Reporter,  835.     1883. 


TENANTS  IN  COMMON. 

1.  Injunction.  The  court  will  restrain 
one  tenant  in  common  from  the  wilful  de- 
struction of  the  common  property;  ^but 
where  a  railroad  company  had  obtained  a 
lease  from  five  out  of  six  tenants  in  common, 
and  had,  against  the  wishes  of  the  remain- 
ing tenant  in  common,  built  a  railway  on 
the  property,  which,  at  law,  had  been  held 
to  be  an  ouster,  the  courts  refused  to  inter- 
fere by  injunction  to  prevent  the  dissenting 
tenant  in  common  removing  the  rails,  etc., 
though  the  rent  agreed  to  be  paid  by  the 
company  was  three  times  the  former  rent. 
Durham  and  Sunderland  B.  B.  Co.  v.  Wa^on, 
3  Beavan  (Eng.  Ch.),  119.     1840. 
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Miscellaneous. 


TEBMINDS. 

1.  Charter.  The  amended  charter  of  the 
Pacific  Railroad  Co.  gave  the  right  to  con- 
Btruct  a  road  "from  the  Mississippi  river, 
or  any  point  in  the  city  of  St.  Louis,"  and  its 
charter  required  that  its  roads  should  be 
commenced  -within  seven  years  and  com- 
pleted within  ten  years  thereafter.  The 
company  chose  the  point  at  which  it  would 
commence,  and  built  its  road  westward  from 
that  point.  Held,  that,  having  maintained 
that  location  for  twenty  years,  it  could  not 
then  change  its  terminus ;  and  that,  having 
failed  to  build  its  branch  roads  within  the 
time  prescribed,  it  could  not  build  a  branch 
road  to  continue  from  its  terminus  eastward 
to  the  Mississippi  river,  nor  treat  a  track  laid 
between  these  points  as  a  mere  switching^  or 
spur  track.  Atlantic  and  Pacifte  R.  B.  Co. 
V.  St.  Louis,  3  Mo.  App.,  3,15.     mi. 

2.  Contract.  G.  conveyed  a  lot  to  defend- 
ant for  use  as  its  terminus  at  Windsor,  the 
consideration  and  condition  of  the  grant  be- 
ing the  establishment  of  the  terminus  at  that 
pointr  Held,  that  the  contract  was  not  vio- 
lated by  the  ferriage  of  defendant's  cars  to 
Detroit.  Oeauyeau  v.  Great  Western  R'y 
Co.,  3  Ontario  Appeal  Reports,  412.     1878. 


TEXAS  CATTLE  LAW. 

Bee  CABRUas  of  Live  Stock. 

1.  Constitutional  law.  An  unconstitu- 
tional law,  prohibiting  railway  companies 
from  carrying  Texas  or  Cherokee  cattle  into 
or  through  Illinois  will  afford  no  excuse  for 
a  refusal  or  delay  in  receiving  and  shipping 
such  cattle  when  offered.  Such  a  statute 
can  neither  be  regarded  as  imposing  obliga- 
tions nor  as  affording  protection.  Chicago 
and  Alton  R.  R.  Co.  v,  ErioJeson,  91  111.,  613. 
1879. 

2.  —  The  constitutionality  of  the  act  to 
prevent  the  importation  of  Texas  or  Chero- 
kee cattle  into  Illinois,  approved  February 
37,  1867,  has  been  frequently  affirmed  and 
recognized  by  this  court  in  numerous  cases, 
and  as  there  is  nothing  in  the  amendment 
to  that  act,  approved  April  16;  1869,  to  which 
the  reasoning  in  these  cases  is  not  equally 
applicable,  it  seems  that  the  question  of  the 


constitutionality  of  the  amendment  is  set- 
tled. Chicago  and  Alton  R.  R.  Co,  v.  Gasa- 
way,  71  111.,  570.  1874.  See,  also,  Railroad 
Co.  V.  Hmen,  95  U.  S.,  465,  1877;  15  Amer. 
R'y  Rep.,  335. 

8.  Construction.  By  the  act  of  1869, 
Texas  and  Cherokee  cattle  may  be  brought 
into  Illinois  at  any  time,  if  first  acclimated 
or  wintered  in  either  of  the  states  of  Kansas, 
Missouri,  Nebraska  or  Wisconsin ;  but  it  is 
made  a  penal  offense  to  own  such  cattle,  un- 
less they  shall  have  been  brought  into  Illi- 
nois between  October  1  and  March  1  of  the 
following  year.  Frye  v.  Chicago,  Burling- 
ton and  Quincy  R.  R.  Co.,  76  111.,  399.    1874. 

4.  Seizure  of  cattle.  The  fact  that  a 
contract  for  the  transportation  of  cattle  pro- 
vides that  the  owner  shall  be  entitled  to 
pass,  free  of  charge,  on  the  train  with  the 
cattle  to  take  care  of  them,  and  that  the 
cattle  are  to  be  fed,  watered,  loaded  and  un- 
loaded by  him  at  his  own  risk,  does  not  con- 
fer on  him  the  right  to  decide  when,  where, 
and  under  what  circumstances,  the  loading 
and  unloading  shall  take  place ;  but  rather 
imposes  on  him  the  duty  of  loading  and  un- 
loading whei'ever  and  whenever  the  exigen- 
cies of  the  transportation  piay,  in  the  judg- 
ment of  tlie  company,  render  it  necessary. 
McAlister  v.  Chicago,  Rock  Island  and  Pa- 
cific R.  R.  Co. ,  7  Amer.  &  Eng.  R.  R.  Cases, 
373,  1881 ;  74  Mo.,  351. 

5.  —  The  seizure  and  sale  of  the  cattle  by 
state  officials  under  an  unconstitutional  law 
will  not  render  the  carrier  liable  for  the  re- 
sulting damages.    lb. 


TICKET  OFFICE. 

1.  Lease;  general  a^ent.  The  powers  of 
the  general  agent  of  the  owner  of  a  railroad 
are  such  as  will  warrant  him  in  executing  a 
lease  of  property  to  be  used  as  a  ticket  office 
for  the  road.  Ecker  v.  Chicago,  Burlington 
and  Quincy  R.  R.  Co.,  8  Mo.  App.,  223, 1880; 
1  Amer.  &  Eng.  R.  R.  Cases,  357. 


TICKETS. 

See  BAaQAcm;  CoNDtiOTOB;  OouNTBBiraiTiNo;  iMJUniEia 
TO  Fassemosbs;  MAUcioua  Foobbcution. 

1.  Action  for  fidlnre  to  pi-oduce  ticket. 
A  by-law  by  a  railway  company  iixipoM# 
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upon  a  passenger  failing  or  refusing  to  pro- 
duce his  ticket  the  liability  to  pay  the 
amount  of  the  fare  from  the  station  whence 
the  train,  by  which  such  passenger  traveled, 
had  originally  started.  Held,  that  there 
must  be  a  demand  of  the  specific  amount  of 
such  faro,  in  order  to  enable  the  company  to 
recover  it.  Brown  v.  Great  Eastern  Ry  Co., 
Law  Reports,  3  Queen's  Bench  Division,  406, 
1877 ;  21  Eng.  (Moak),  185. 

2.  Change  of  location  of  depot.  A  suit 
was  brought  against  a  railroad  company  for 
failing  to  carry  plaintiff  to  its  original 
depot.  It  appeared  that  the  company  had 
abandoned  its  old  depot  for  one  half  a  mile 
short  of  that  terminus.  Held,  that  although 
the  change  had  been  adopted  only  a  few 
weeks  prior  to  his  purchase  of  ticket,  yet, 
the  running  of  the  trains  having  been  uni- 
formly to  the  new  depot  since  that  change, 
would  be  considered  as  a  usage  of  the  com- 
pany, in  reference  to  which  plaintiff  must 
be  held  to  have  contracted.  That  a  fortiori 
such  is  the  case  where  plaintiff  knew  of  the 
change  at  the  time  of  procuring  his  ticket. 
Martindale  v.  Kansas  City,  St.  Joseph  and 
Council  Bluffs  JR.  B.  Co.,  60  Mo.,  508.     1875. 

3.  Classes.  By  8  Vict.,  c.  20,  s.  103:  "If 
any  person,  having  paid  his  fare  for  a  certain 
distance,  knowingly  ^nd  wilfully  proceed 
in  any  such  carriage  beyond  such  dis- 
tance, without  previously  paying  the  addi- 
tional fare,  .  .  .  and  with  intent  to  avoid 
payment  thereof,  he  shall  for  every  such 
offense  forfeit  40s."  By  s.  108:  "The  com- 
pany, subject  to  this  and  the  special  act, 
may  make  regulations  for  regulating  the 
traveling  upon  or  using  and  working  the 
railway."  By  s.  109:  "  For  better  enforcing 
the  allowance  of  all  and  any  of  such  regula- 
tions, it  shall  be  lawful  for  the  company,  sub- 
ject, etc.,  to  make  by-laws,  .  .  .  provided 
that  such  by-laws  be  not  repugnant  to  the 
laws  of  that  part  of  the  United  Kingdom 
where  the  same  are  to  have  effect,  or  to  the 
provisions  of  this  or  the  special  act."  By  a 
by-law  made  under  the  above  act  "any  per- 
son traveling  without  the  special  permission 
of  some  duly  authorized  servant  to  the  com- 
pany, or  by  a  train  of  a  superior  class  to  that 
for  which  his  ticket  was  issued,  is  hereby 
subject  to  a  penalty  not  exceeding  40s.,  and 
shall  in  addition  be  liable  to  pay  his  fare  ac- 


cording to  the  class,  of  carr'ags  in  ^hich  he 
is  traveling  from  the  staticm  where  the 
train  originally  started,  unless  he  shows  that 
he  had  no  intention  to  defraud."  The  ap- 
pellant was  convicted  in  a  penalty  of  10s. 
under  this  by-law  for  traveling  in  a  flrst- 
class  carriage  with  only  a  second-class  ticket-, 
but  it  was  found  as  a  fact  that  he  had  no  in- 
tention to  defraud  the  company.  Held,  that 
the  conviction  must  be  quashed,  for  without 
deciding  whether  the  by-law  did  or  did  not 
make  proof  of  the  absence  of  fraudulent  in- 
tention an  exemption  from  the  penalty  as 
well  as  from  the  extra  fare,  it  was,  if  it  made 
the  fraudulent  intention  immaterial  in  the 
case  of  the  penalty,  repugnant  to  8  Vict., 
c.  20,  s.  103,  and  ultra  vires  the  company. 
Bentham  V.  Hoyle,  Law  Reports,  3  Queen's 
Bench  Division,  289.     1878. 

4.  Commutation.  Where  the  holder  of 
a  commutation  ticket,  in  violation  of  its 
terms,  has  permitted  it  to  be  used  by  other 
persons,  the  company  has  the  right  to  take 
up  the  ticket  and  demand  payment  of  fare, 
and,  upon  failure  of  payment,  to  expel  the 
offending  person  from  its  train.  Freidenrich 
V.  Baltimore  and  Ohio  JR.  B.  Co.,  53  Md., 
201,  1879 ;  2  Amer.  &  Eng.  R.  R.  Cases,  280. 

5.  Conditions.  ,  Outside  the  cover  of  a 
paper  book  of  coupons  forming  a  railway 
ticket,  issued  to  the  plaintiff  by  the  defend- 
ants, was  pridted  fixe  name  of  their  railway, 
the  woi'ds  "  Cheap  return  ticket,  London  to 
Paris  and  back,  second  class,"  and  a  state- 
ment of  the  period  and  journey  for  which 
the  ticket  was  available,  but  no  reference  to 
the  inside  of  the  cover.  On  the  inside,  and 
apparent  on  turning  the  leaf,  was  a  condi- 
tion limiting  the  responsibility  of  the  de- 
fendants to  their  own  trains.  The  plaintiff 
having  been  injured  while  ti'aveling  by  vir- 
tue of  the  ticket,  in  a  French  train,  sued  the 
defendants.  They  set  up  the  condition.  The 
plaintiff  had  not  read  and  did  not  know  of 
it.  The  jury  were  directed  that  if  it  was 
brought  to  his  notice  it  would  afford  a  de- 
fense, and,  on  being  asked  the  question,  sug- 
gested in  Parker  v.  South  Eastern  R'y  Co., 
(2  C.  D.,  416),  whether  what  was  done  by  the 
company  was  reasonably  sufficient  to  bring 
the  condition  to  the  notice  of  the  plaintiff, 
answered  that  it  was  not,  and  found  a  ver- 
dict in  his  favor.     He  moved  for  judgment. 
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Held,  distinguishing  Henderson  v.  Stevenson 
(L.  R.,  3  H.  L.  (Sc),  470),  that  the  whole 
book  was  the  contract  accepted  by  the 
plaintiff,  and  that  he,  therefore,  could  not 
reject  the  condition  which  was  one  of  its 
terms,  and  that  judgment  should  be  entered 
for  the  defendants.  Burhe  v.  South  Eastern 
R'y  Co.,  Law  Reports,  .5  Common  Pleas  Di- 
vision, 1,  1879;  30  Eng.  (Moak),  671. 

C.  Conductor's  check,  A  conductor's 
check,  given  to  a  traveler  in  lieu  of  one  of 
several  coupons  attached  to  his  ticket,  is  a 
full  equivalent  therefor,  and  if  the  traveler 
fail  to  produce  it  to  another  conductor  on  a 
demand  made  before  the  distance  for  which 
the  check  is  good  has  been  traveled,  and  re- 
fuses to  pay  his  fare,  he  may  lawfully  be 
ejected.  Jerome  v.  Smith,  48  Vt.,  230;  16 
Amer.  R'y  Rep.,  387.  1876.  But  see  Chi- 
cago, Burlington  and  Quincy  B.  B.  Co.  v. 
(?n;^«,  68I11.,499.     1873. 

7.  Connecting  lines.  The  sale  for  one 
sum  of  a  railroad  ticket,  composed  of  cou- 
pons invalid  if  detached,  and  each  bearing 
the  name  of  the  railway  company  selling  it, 
empowering  the  purchaser  to  pass  over  the 
connecting  roads  of  different  corporations, 
does  not  make  the  selling  corporation  liable 
to  the  purchaser  for  an  injury  received  upon 
a  connecting  road.  Hartan  v.  Eastern  B. 
B.  Co.,  114  Mass.,  44.     1873. 

8.  —  If  one  of  several  jcompanies,  com- 
posing a  public  line  of  travel,  by  agreement 
with  the  others,  receive  fare  and  give  a 
"  through  ticket "  over  the  entire  route,  the 
company  selling  the  ticket  shall  be  regarded 
as  the  agent  of  the  other  companies,  when 
the  ticket  itself  imports  this  and  nothing 
else  appears.  Nashville  and  Chattanooga  B. 
B.  Co.  V.  Sprayberry,  20  Amer.  R'y  Rep.,  55; 
9  Heiskell  (Tenn.),  852,  1872;  Furstenheim  v. 
Memphis  and  Ohio  B.  B.  Co.,  9  Heiskell 
(Tenn.),  238,  1872. 

9.  —  Where  a  railroad  company  issues  a 
ticket  entitling  the  holder  to  a  passage  over 
its  own  and  connecting  lines  to  the  place  of 
destination  mentioned  in  the  ticket,  and 
there  is  no  limitation  in  it  upon  the  right  of 
the  holder  to  transfer  it  to  another,  held,  that, 
upon  the  refusal  of  a  connecting  line  to  ac- 
cept the  ticket,  and  of  the  contracting  com- 
pany to  furnigh  a  local  ticket  over  that  line 
or  the  amount  of  money  necessary  to  pro- 


cure one,  the  holder  has  a  right  of  action 
against  the  original  contracting  company  for 
breach  of  contract ;  and  this  right  is  assign- 
able, under  the  laws  of  the  state  of  Colo- 
rado, so  as  to  give  a  right  of  action  to  the 
assignee.  Hudson  v.  Kansas  Pacific  Ry  Go. , 
9  Federal  Reporter,  879;  3McCrary  (U.  S.  C. 
C),  349,  1883. 

10.  Continuous  passage.  M.  purchased  a 
through  emigrant  ticket  at  reduced  rates. 
The  ticket,  among  other  things,  provided 
that  it  should  not  be  transferable.  At 
Omaha  the  ticket  was  taken  up  by  the  con- 
ductor and  a  check  given  calling  for  "  one 
continuous  passage  "  to  San  Francisco.  At. 
Palisade  M.  left  the  train  and  sold  the  check 
to  C,  who  attempted  to  use  it  on  the  same 
train.  Held,  that  C.  was  not  entitled  to  travel 
upon  the  check.  Cody  v.  Central  Pacific  B. 
B.  Co.,  4  Sawyer  (U.  S.  C.   C),  114.    1876. 

11.  —  Where  a  ticket  provides  that  it 
shall  be  good  only  for  a  continuous  trip, 
and  for  two  days  only,  held,  that  such  stipu- 
lation is  valid,  and  the  holder  has  no  right  to 
stop  off  for  a  few  days  and  then  renew  his 
journey  without  payment  of  fare.  Living- 
stone v.  Grand  Trunk  B'y  Co.,  31  Lower  Can- 
ada Jurist,  13,  1876;  Craig  v.  Cheat  Western 
RyCo.,  24  Upper  Canada  (Queen's  Bench), 
504,  1865;  Briggs  v.  Qrand  Trunk  B'y  Co., 
ib.,  510,  1865.  See,  also,  Qale  v.  Delaware, 
Lackawanna  and  Western  B.  B.  Co.,  7  Hun 
(N.  Y.),  670.     1876. 

12.  —  A  ticket  good  for  a  continuous 
passage  over  several  lines  construed.  Held, 
that  it  was  good  for  a  continuous  passage 
over  each  line  and  not  merely  good  for  a  con- 
tinuous passage  over  the  entire  connecting 
lines.  Auerbach  v.  N.  Y.  Central  ajid  Hud- 
son Biver  B.  B.  Co.,  89  N.  Y.,  281,  1882;  6 
Amer.  &  Eng.  R.  R.  Cases,  384, 

18.  Contract  without  the  state.  A  person 
purchasing  in  another  state,  where  such  sale 
is  lawful,  a  railway  ticket  from  a  dealer  who 
is  not  an  authorized  agent  of  the  company, 
may  maintain  an  action  in  the  courts  of  Penn- 
sylvania for  the  refusal  of  the  company  to 
carry  him  between  a  point  in  the  state  where 
he  bought  the  ticket,  and  a  point  within 
Pennsylvania,  in  pursuance  of  the  terms  of 
said  ticket.  Sleeper  v.  Pennyslvania  B.  B. 
Co.,  100  Pa.  St.,  259,  1883;  9  Amer.  &  Eng. 
R.  R.  Cases,  391. 
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14.  Coupons.  A  traveler  on  a  railroad 
train,  traveling  on  a  commutation  coupon 
ticket,  which  provides  that  the  coupons 
shall  be  void  if  detached  by  any  other  per- 
son than  the  conductor,  and  that  the  ticket 
shall  be  shown  to  the  conductor  each  trip, 
who  shall  detach  the  coupons  for  the  num- 
ber of  miles  to  be  traveled,  technically  vio- 
lates the  contract  by  detaching  the  coupons 
himself.  If,  while  detaching  the  coupons, 
his  attention  be  called  by  the  conductor  to 
the  fact  that  it  is  his  duty  to  detach  them, 
the  passenger  should  at  once  desist,  and 
hand  the  ticket  and  coupons  to  the  con- 
ductor, in  which  event  it  would  be  the  duty 
of  the  latter,  if  he  saw  the  coupons  detached, 
•or  could  readily  ascertain  by  inspection  that 
they  had  not  been  detached  from  the  ticket, 
to  accept  them.  But  the  conductor  would 
not  be  bound  to  receive  the  detached 
coupons  without  seeing  the  ticket.  Louis- 
ville, Nashville,  etc.,  B.  B.  Co.  v.  Harris,  9 
Lea  (Tenn.),  180.     1882.     ' 

15.  Damages.  A  passenger  bought  a 
ticket  from  one  point  to  another  on  the  line 
of  a  railway  and  return.  She  went  to  the 
latter  point,  but  when  she  started  to  return 
the  conductor  informed  her,  on  entei-ing  the 
car,  that  she  could  not  return  on  that  ticket ; 
that  if  she  did  he  would  have  to  pay  the 
fare.  She  thereupon  left  the  train,  and  re- 
mained until  the  next  train,  on  which  she 
returned  home  without  extra  charge.  She 
sued  the  railway  company.  Held,  that  the 
suit  was  founded  on  a  breach  of  contract, 
and  actual  damages  only  could  be  recovered ; 
or  if  none,  then  nominal  damages.  Exem- 
plary damages  cannot  be  allowed  for  a  breach 
of  contract.  Qoins  v.  Western  B.  B.  Co. 
of  Alabama,  68  Ga.,  190.     1881. 

16.  Damages  for  wrongful  act  of  ticket 
agent.  If,  by  means  of  improper  informa- 
tion, given  by  a  ticket  agent,  a  passenger  is 
misled  in  the  purchase  of  his  ticket,  the 
company  will  be  liable  for  the  resulting 
■damages.  But  such  incorrect  information 
will  not  entitle  him  to  remain  upon  the  train, 
without  payment  of  fare,  in  violation  of  the 
Jules  of  the  company.  Lake  Shore  and 
Michigan  Southern  Ry  Co.  v.  Pierce,  47 
Mich.,  277, 1882;  3  Amer.  &  Eng.  E.  K.  Cases, 
340.  The  same  principle  recognized.  Yorton 
V.  Milwaukee,  Lake  Shore  and  Western  B'y 
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Co.,  54  Wis.,  334,  1882 ;  6  Amer.  &  Eng.  R.  E. 
Cases,  822;  Pittsburgh,  Cincinnati  and  St. 
Louis  B'y  Co.  v.  Nuzum,  60  Ind.,  533,  1878. 

17.  —  A  railway  passenger  has  a  right  to 
act  upon  the  conduct  and  directions  of  the 
agents  of  the  corporation  in  relation  to 
tickets.  Lake  Erie  and  Western  Ry  Co.  v. 
Fix,  88  Ind.,  381,  1882;  11  Amer.  &  Eng.  R. 
E.  Cases,  109. 

18.  Discrimination.  Railway  companies 
have  no  right  to  discriminate  between  per- 
sons, and  sell  tickets  to  some  and  refuse 
others.  Indianapolis,  Peru  and  Chicago 
Ry  Co.  V.  Binard,  46  Ind.,  393,  1874;  6 
Amer.  E'y  Eep.>  328. 

19.  Drover's  pass.  Where  a  passenger 
had  the  right,  under  a  "stock  pass,"  to 
return  on  defendant's  cars  from  St.  Louis  to 
Knob  Noster,  and  was  actually  on  the  return 
trip,  held,  that,  under  the  pass,  ho  had  the 
right  to  stop  at  Eureka,  an  intermediate 
station,  and  was  not  liable  to  pay  fare  to  the 
latter  place.  Oraham  v.  Pacific  B.  B.  Co., 
66  Mo.,  536.     1877. 

20.  Effect  of  purchase  of  ticket.  The 
purchase  of  a  ticket  by  a  person  on  a  com- 
pany's railway,  between  two  stations,  cre- 
ates the,  relation  of  carrier  and  passenger 
between  them,  with  all  the  duties  the  law 
imposes  on  each.  Wabash,  St.  Louis  and 
Pacific  B'y  Co.  v.  Bector,  104  111.,  396,  1883; 
9  Amer.  &  Eng.  E.  E.  Cases,  364. 

21.  —  The  ticket  given  to  a  passenger, 
upon  payment  of  his  fare,  is  a  receipt 
merely,  and  not  a  contract.  Logan  v.  Han- 
nibal and  St.  Joseph  Ry  Co.,  13  Amer.  & 
Eng.  R.  R.  Cases  (Mo.),  141.     1883. 

22.  Failure  to  show  ticket.  A  by-law  of 
the  respondents' company  provided  "that  a 
passenger  should  show  and  deliver  up  his 
ticket  to  any  duly  authorized  servant  of  the 
company  whenever  required  to  do  so  for 
any  purpose,  and  that  any  person  traveling 
without  a  ticket,  or  failing  or  refusing  to 
^how  or  deliver  up  his  ticket  as  aforesaid, 
should  be  required  to  pay  the  fare  from  the 
station  whence  the  train  originally  started 
to  the  end  of  his  journey."  The  appellant 
had  a  ticket  entitling  him  to  travel  on  the 
lines  of  the  respondents  and  the  L.  and  S. 
W.  R'y  Co.  from  Charing  Cross  or  Cannon 
street  to  Windsor  and  back.  Having  come 
to  Waterloo  Junction  station  on  the  respond- 
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ents'  line,  where  he  had  to  change  trains,  he 
had  for  this  purpose  to  go  from  the  respond- 
ents' station  to  that  of  the  L.  and  S.  W.  R'y 
Co.  On  passing  out  of  the  respondents'  sta- 
tion he  was  asked  to  show  his  ticket,  but  re- 
fused to  do  so.  There  was  no  intention  to 
defraud  on  the  appellant's  part.  The  re- 
spondents summoned  him  under  the  above 
by-law,  and  he  was  convicted  in  the  amount 
of  the  fare  from  the  station  whence  the  re- 
spondents' train  by  which  he  traveled  had 
started.  Held,  that  the  conviction  must  be 
quashed.  Saunders  v.  South  Eastern  Ry 
Co.,  Law  Reports,  5  Queen's  Bench  Division, 
456,  1880;  29  Eng.  (Moak),  384. 

23.  Failure  to  stop  at  station.  In  an 
action  against  a  railway  company  for  failing 
to  stop  a  train  and  allow  a  passenger  to 
alight  at  a  station  for  which  he  had  pur- 
chased a  ticket,  where  the  evidence  tended 
to  show  that  the  defendant  ran  two  daily 
trains  that  stopped  at  the  station  for  which 
the  passenger  held  the  ticket,  and  also  ran  a 
through  train  which,  by  the  company's 
rules,  was  not  allowed  to  stop  at  that  sta- 
tion, and  that  when  the  ticket  was  taken  up 
by  the  conductor  he  informed  the  plaintiff 
that  he  must  get  off  at  a  station  before 
reaching  the  one  for  which  he  held  the  ticket 
or  go '  to  the  next  station  beyond,  and  that 
the  plaintiff  voluntarily  went  on  to  the  sta- 
tion beyond,  it  was  error  to  instruct  the  juiy 
that  if  the  plaintiff  purchased  his  ticket  for 
the  station  at  which  he  wished  to  stop  he  had 
a  right  to  enter  the  first  train  due  after  he 
purchased  the  ticket,  unless  he  was  informed, 
before  he  entered  the  train,  that  it  would  not 
stop  at  the  station  for  which  the  ticket  was 
purchased.  Pittsburgh,  Cincinnati  and  St. 
Louis  R'y  Co.  v.  Nuzum,  50  Ind.,  141,  1875- 
9  Amer.  R'y  Rep.,  398. 

24.  —  If  a  person  purchase  a  ticket  for 
a  certain  station,  and  expressly  for  a  par- 
ticular train,  and  at  the  time  of  the  pur- 
chase he  is  informed  by  the  agent  that  the 
train  will  stop  at  that  station,  he  will  have  a 
right  to  take  passage  on  such  train,  and  it 
will  be  the  duty  of  the  company  to  allow 
him  to  leave  the  train  at  that  station.    lb. 

25.  —  A  passenger  must  take  notice  of 
the  published  rules  of  a  railway  company. 
He  is  not  entitled  to  damages  if  he  takes  a 
train  which,  by  such  rules,  does  not  stop  at 


the  station  to  which  he  desires  to  go.  TYot- 
linger  v.  East  Tenn.,  etc.,  R.  R.  Co.,  11  Lea. 
(Tenn.),  533.     1883. 

28.  —  The  words  "good  on  passenger 
trains  only,"  contained  on  a  ticket  issued 
and  sold  by  a  I'ailway  company  to  a  pas- 
senger, do  not  amount  to  a  contract  that 
all  of  its  passenger  trains  will  stop  at  the 
stations  designated  on  the  ticket.  In  an  ac- 
tion by  the  passenger,  against  the  company, 
to  recover  damages  for  carrying  him  beyond 
his  destination  named  on  the  ticket,  the 
complaint  should  aver  that  the  train  on 
which  he  was  so  carried  was  one  which, 
under  the  regulations  of  the  company, 
should  have  stopped  at  that  station.  Ohio 
and  Mississippi  R'y  Co.  v.  Swarthout,  67 
Ind.,  567.     1879. 

27.  Family  ticket.'  A  son  or  daughter  re- 
siding with  the  father  does  not  cease  to  be  a 
member  of  his  family  when  he  or  she  ar- 
rives at  the  age  of  twenty-one  or  eighteen, 
respectively,  by  reason  of  that  fact  alone. 
The  right  to  use  a  family  commutation  ticket 
is  not  confined  to  parents  and  their  minor 
children.  Chicago  and  Northwestern  R'lf 
Co.  V.  Chisholm,  79  111.,  584     1875. 

28.  Form  of.  Where  a  railway  company 
had  employed  a  band  to  attend  an  excursion, 
on  its  road,  at  a  fixed  sum  of  money  and  a 
ticket  for  a  lady  to  each  member,  and  the 
prepared  tickets  for  the  ladies  contained  the 
following  words  only:  "Maine  Central  R. 
R. ,  July  SO,  1877.  Dexter, "—  which  was  dif- 
ferent from  common  tickets,—  in  a  suit  by  a 
brother  of  a  member  of  the  band  for  refus- 
ing to  carry  him  on  such  a  ticket,  held,  that 
an  instruction  that  the  ticket  did  not,  on  its 
face,  entitle  him  to  a  passage,  is  not  errone- 
ous. Crosby  v.  Maine  Central  R.  R.  Co.,  69 
Me.,  418.     1879. 

29.  Fraud ;  traveling  without  ticlcet.    A 

by-law  of  a  railway  company  provided  tliat 
"  any  passenger  traveling  without  a  ticket, 
or  failing  or  refusing  to  show  or  deliver  up 
his  ticket "  to  any  duly  authorized  servant  of 
the  company  when  required  to  do  so,  "  shall 
be  required  to  pay  the  fare  from  the  station 
whence  the  train  originally  started  to  the  end 
of  his  journey.  Held,  that,  as  against  a  pas- 
senger who  had,  in  good  faith,  traveled  a 
short  distance  upon  the  line  without  having 
procured  a  ticket,  this  bylaw  was  unreason- 
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able  and  void,  inasmuch  as  it  was  in  sub- 
stance an  attempt  to  inflict  a  penalty  for  do- 
ing witliout  fi'aud  that  wliich,  by  the  joint 
operation  of  ss.  103  and  109  of  8  Vict.,  c.  30, 
can  be  punished  only  if  done  fraudulently. 
London  and  Brighton  R'y  Co.  v.  Watson, 
Law  Reports,  3  Common  Pleas  Division,  439, 
1878;  30Eng.  (Moak),  277. 

30.  Free  pass  for  life.  The  free  pass  given 
by  the  lessor,  the  N.  C.  R.  R.  Co.,  was  only  a 
license,  without  any  consideration  in  law, 
which  that  company  could  revoke  at  pleas- 
ure, and  did  revoke  by  lea.sing  the  road  to 
the  defendant.  Turner  v.  Jtichmond  and 
Danville  R.  R.  Co.,  70  N.  C,  1.     1874. 

31.  Freight  trains.  A  railway  company 
allowed  passengers  to  ride  on  way-freight 
trains,  under  a  rule  that  "  passengers  will 
not  be  carried  on  any  way-trains  unless  they 
are  provided  with  tickets.  Way-freights  will 
not  stop  at  stations  where  tickets  are  not 
sold  to  receive  nor  to  let  off  passengers." 
Held,  tliat  the  rule  was  a  reasonable  one. 
Lake  Shore  and  Michigan  Southern  R'y  Co. 
V.  Greenwood, 'i9  Pa.  St.,  373,  1875;  Indian- 
apolis and  St.  Louis  R.  R.  Co.  v.  Kennedy, 
77  Ind.,  507,  1881;  3  Amer.  &  Eng.  R.  R. 
Cases,  467;  Falknerv.  Ohio  and  Mississippi 
R'y  Co.,  55  Ind.,  369,  1876;  16  Amer.  R'y 
Rep.,  363;  St.  Louis  and  Southeastern  R'y 
Co.  V.  Myrtle,  51  Ind.,  566,  1875. 

32.  —  Where  a  certain  freight  train  was  in 
the  habit  of  carrying  passengere  to  a  certain 
station,  and,  before  the  company  had  made 
any  different  rule  or  regulation  in  this  re- 
spect, the  plaintiff  purchased  a  ticket  for 
such  station,  but  was  informed  by  the  con- 
ductor that  he  would  not  stop  there,  and  ad- 
vised to  take  passage  upon  another  extra 
train,  to  which  he  applied  and  was  refused 
passage,  and  the  plaintiff  entered  the  first 
train,  informing  the  conductor  of  the  facts, 
and  was  by  it  carried  to  the  next  station 
beyond  the  one  named  in  his  ticket,  held, 
that  the  company  was  liable  to  the  plaintiff 
in  compensatory  damages.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.  v.  Fisher,  66 
HI.,  153,  1873;  St.  Louis  and  SoutJieastem 
Ry  Co.  V.  Myrtle,  51  Ind.,  566, 1875. 

33.  —  A  railroad  company,  as  a  common 
carrier,  may  make  reasonable  rules  for  the 
regulation  of  its  business  and  the  perform- 
ance of  its  public  duties;  but  in  the  adoption 


of  these  rules  regard  must  be  had  to  the  con- 
venience and  interest  of  the  traveling  public. 
It  may  forbid  the  transportation  of  freight 
and  passengers  on  the  same  trains,  or  may 
require  passengers  traveling  on  freight  trains 
to  procure  tickets  before  entering  the  cars; 
but,  in  sucli  cases,  reasonable  facilities  fof 
procuring  tickets,  at  or  about  the  time  of 
the  arrival  or  departure  of  the  trains,  must 
be  afforded,  accoi'ding  to  the  established 
usage  of  all  railroads ;  and  it  is  not  reason- 
able, while  allowing  passengers  to  travel  on 
freight  trains,  to  afford  them  no  opportunity 
to  procure  tickets,  except  at  such  hours  as 
would  make  it  more  expeditious  to  travel  by 
the  passenger  trains.  Evans  v.  Memphis 
and  Charleston  R.  R.  Co.,  56  Ala.,  246,  1876; 
18  Amer.  R'y  Rep.,  350. 

34.  Larceny,  A  passenger  railway  ticket, 
in  a  ticket  office  of  the  company,  is  not  the 
subject  af  larceny  at  common  law,  nor  under 
tlie  Delaware  statutes.  State  v.  Hill,  1 
Houston's  Criminal  Reports  (Del. ),  430.    1874. 

35.  Limitation  as  to  time.  A  ticket, 
good  for  a  certain  number  of  fares,  sold  at  a 
reduced  rate,  and  limited  as  to  time,  is  of  no 
validity  after  the  expiration  of  such  time. 
Powell  V.  Pittsburgh,  Cincinnati  and  Sf. 
Louis  R.  R.  Co.,  25  Ohio  St.,  70,  1874;  18 
Amer.  R'y  Rep.,  477;  Hill  v.  Syracuse,  Bing- 
hamton  and  New  Yoi-k  R.  R.  Co.,  63  N.  Y., 
101,  1875 ;  Grand  Trunk  R'y  Co.  v.  Cunning- 
ham, 11  Lower  Canada  Jurist,  107,  1865. 

36. ' —  The  holder  of  a  railway  ticket,  by 
the  terms  of  which  he  agrees  to  "  use  the 
same  on  or  before  the  expiration  "  of  a  day 
named,  complies  with  the  terms  of  that 
limitation  where  he  enters  upon  the  transit 
before  midnight  of  the  day  named.  Evans 
V.  St.  Louis,  Iron  Mountain  and  Southern 
R'y  Co.,n  Mo.  APP-.  463.  1883.  See,  also, 
Auerbach  v.  New  York  Central  and  Hudson 
River  R.  R.  Co.,  89  N.  Y.,  281,  1883;  revers- 
ing Same  V.  Same,  60  Howard's  Practice 
(N.  Y.),  382,  1881. 

37.  —  An  indorsement  upon  a  limited 
ticket  by  a  conductor,  showing  it  had  been 
used  to  an  intermediate  station  before  the 
•expiration  of  the  time  specified,  or  an  al- 
lowed use  of  it  for  a  portion  of  the  distance 
thereafter,  with  an  indorsement  showing  it, 
is  not  such  a  waiver  of  the  condition  as  al- 
lows a  further  use  of  the  ticket.     Hill  v. 
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Syracuse,  Binghamton  and  New  York  B.  B. 
Co.,  63  N.  Y.,  101.  ^  1875. 

38.  —  A  railway  ticket  issued  during  the 
day  of  December  6th,  and  limited  to  be  used 
within  two  days  from  the  date  sold,  did  not 
expire  until  twelve  o'clock  on  the  night  of 
December  8th.  Georgia  Southern  B.  B.  Co. 
V.  Bigelow,  68  Ga.,.319.     1881. 

39.  —  The  Statute  of  1871,  ch.  223,  which 
declares  that  the  holder  of  a  ticket  shall  have 
the  i-ight  to  stop  over  at  any  of  the  stations 
along  the  line  of  the  railroad,  and  that  such 
ticket  shall  be  good  for  a  passage  for  six 
years  from  the  time  it  is  first  used,  applies 
only  to  transportation  within  the  territorial 
limits  of  Maine ;  the  statute  has  no  extrater- 
jitorial  force,  and  consequently  does  not  ap- 
ply to  a  ticket  from  Portland  to  Montreal, 
while  the  ticket  is  being  used  beyond  the 
limits  of  the  state  of  Maine.  Carpenter  v. 
Grand  Trunk  B'y  Co.,  72  Me.,  388,  1881;  3 
Amer.  &  Eng.  E.  E.  Cases,  432. 

40.  —  While  such  a  ticket  is  being  used  in 
New  Hampshire,  Vermont  or  Canada,  the 
rights  of  the  passenger  will  be  governed  and 
controlled  by  the  laws  of  those  places  and 
not  by  the  laws  of  Maine;  but  in  the  absence 
of  proof  to  the  contrary,  the  law  of  those 
places  will  be  presumed  to  be  the  same  as 
the  common  law  of  Maine,  and  not  the  same 
as  the  statute  above  cited.    lb. 

41.  Loss.  A  passenger  has  no  right  to 
travel  upon  a  ticket  which  he  has  lost.  Duke 
V.  Great  Western  B'y  Co.,  14  Upper  Canada 
(Queen's  Bench),  369,  377.     1857. 

42.  —  A  passenger  having  presented  his 
ticket  to  the  conductor,  it  was  punched  and 
returned  to  him.  The  passenger  mislaid  the 
ticket,  and  for  a  time  was  unable  to  find  it. 
The  conductor  afterwards  again  called  for 
the  ticket,  and,  as  the  passenger  was  unable 
to  find  it,  he  was  ejected  from  the  car,  with- 
out any  demand  of  payment  of  fare.  Held, 
that  his  expulsion  was  wrongful.  Bobson 
V.  New  York  Central  and  Hudson  Biver  B. 
B.  Co.,  21  Hun  (N.  Y.),  387.     1880. 

43.  Mileage  ticket.  A  mileage  ticket 
stipulated  that  it  should  be  good  only  for  a 
certain  period,  and  that,  if  presented  after 
the  expiration  of  that  time,  the  conductor 
should  take  up  the  ticket  and  collect  the 
fare.  Held,  that  its  use  a  number  of  times 
in  violation   of   the   condition  would  not 


estop  the  company  to  take  it  up  and  eject 
the  passenger  from  its  train-upon  refusal  to 
pay  fare.  Sherman  v.  Chicago  and  North- 
western B'y  Co.,  40  la.,  45,  1874;  8  Amer. 
E'y  Rep.,  410. 

44.  —  Where  the  holder  of  a  thousand 
miles  ticket,  expressed  to  be  "good  for 
six  months  only,"  after  the  period  had 
elapsed,  having  first  obtained  legal  advice 
that  the  ticket  was  good  till  the  thousand 
miles  were  traveled,  and  before  the  ticket 
was  exhausted,  took  his  seat  in  the  baggage 
car  of  a  train,  refused  payment  of  fare 
otherwise  than  by  offering  his  ticket,  ahd  was 
forcibly  ejected  from  the  train;  lield,  that 
the  ticket  was  void ;  that  the  holder  was  not 
a  passenger,  but  became  a  trespasser  on 
entering  the  baggage  car,  and,  upon  his  re- 
fusal to  get  off,  might  be  ejected,  with  the 
use  of  any  force  necessary  to  that  end,  and 
at  a  point  contiguous  neither  to  a  station 
nor  dwelling-house ;  that  the  statute  (Wagn. 
Stat.,  307,  §  28)  had  no  application  to  such 
case.  lAllis  v.  St.  Louis,  Kansas  City  and 
Northern  B'y  Co, ,  04  Mo. ,  464.    1877. 

45.  —  A  railway  company,  being  the 
owner  of  one  line  and  the  lessee  of  another, 
the  two  forming  a  continuous  railway  be- 
tween Indianapolis  and  St.  Louis,  sold  a 
"thousand  mile"  ticket,  authorizing  the 
purchaser  to  travel  three  hundred  miles 
upon  one  of  said  roads  and  seven  hundred 
miles  upon  the  other,  having  black  figures 
representing  the  one  road  and  red  figures 
the  other,  with  directions  to  conductors  to 
punch  out  the  black  figures,  representing 
the  number  of  miles  traveled  on  the  west- 
ern division  of  the  road,  and  the  red  figures 
for  the  miles  traveled  on  the  eastern  end. 
On  the  back  of  the  ticket  were  printed  con- 
ditions, signed  by  the  purchaser,  among 
which  was  a  stipulation  that  the  miles  trav- 
eled each  trip  should  be  indicated  by  the 
conductor  punching  out  corresponding  fig- 
ures on  the  opposite  side.  After  all  the  red 
figures  had  been  punched  out,  the  purchaser 
offered  the  ticket  for  passage  on  a  train  on 
the  eastern  division  of  the  through  line, 
which  the  conductor  refused  to  accept, 
though  there  were  black  figures  not  punched 
out,  amounting  to  the  number  of  miles  for 
which  it  was  offered ;  and  the  holder  of  the 
ticket,  refusing  to  pay  his  fare  or  to  leave 
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the  car  unless  forcibly  ejected,  was  put  oflE 
by  the  train  men.  Held,  that  the  terms  ex- 
pressed on  the  ticket  constituted  a  contract 
between  the  seller  and  purchaser  of  the 
ticket,  and  that  his  refusal  to  pay  fare  and 
to  leave  the  car,  on  request,  justified  his  ex- 
pulsion. Terre  Haute  and  Indianapolis  R. 
S.  Co.  V.  Fitzgerald,  47  Ind.,  79,  1874;  8 
Amer.  R'y  Rep.,  387. 

46.  Mistake.  As  between,  a  conductor 
and  passenger,  the  ticket  is  conclusive  evi- 
dence of  the  passenger's  right  to  travel,  and 
he  must  produce  it  when  called  on.  The 
conductor  is  not  required  tp  correct  mis- 
takes made  by  ticket  agents.  Frederick  v. 
Marquette,  Houghton  and  Ontonagon  B.  R. 
Co.,  37  Mich.,  342.     1877. 

47.  No  right  to  travel  upon,  except  in 
direction  named.  A  ticket  with  the  words 
"Portland  to  Boston  "  imprinted  on  it,  pur- 
chased in  Portland  under  no  contract  other 
than  what  is  inferable  from  the  ticket  itself, 
does  not  entitle  the  holder  to  a  passage  in  a 
direction  the  reverse  of  that  indicated  on 
the  ticket.  A  ticket  with  the  words  "  Port- 
land to  Boston  "  on  it  does  not  entitle  the  - 
holder  to  a  ride  from  Boston  to  Portland,  al- 
though the  holder  has  been  permitted  to 
take  such  rides  on  similar  ticket^  over  the 
same  railway  before,  and  a  conductor  on 
another  train  at  another  time  on  the  same 
road  gave  his  opinion  to  the  holder  that  the 
ticket  would  be  good  for  a  passage  either 
way.  Keeley  v.  Boston  and  Maine  R.  R.  Co., 
67  Me.,  163,  1878;  16  Amer.  R'y  Rep.,  339. 

48.  Parol  evidence.  A  ticket  is  not  such 
a  written  contract  as  will  exclude  the  intro- 
duction of  parol  representations  made  at  the 
time  of  its  sale.  A  parol  representation 
made  to  the  purchaser  of  a  ticket,  that  it 
gave  the  right  to  stop  off  at  any  point  on  the 
line,  is  admissible  in  evidence.  Robinson  v. 
Louisville  and  Nashville  R.  R.  Co.,  2  Lea 
(Tenn.),  594.     1879. 

49.  Penalty.  Questions  of  penalty  under 
the  English  statutes  determined.  Dearden 
V.  Townsend,  Law  Reports,  1  Queen's  Bench 
Cases,  10,  1865 ;  Woodard  v.  ^Eastern  Coun- 
ties R'y  Co.,  101  E.  C.  L.,  977;  4  Law  Times 
(N.  S.),  836,  1861;  Reginav.  Preere,  29  Eng. 
Law  &  Equity,  148,  1855 ;  Dyson  v.  London 
and  North  Western  R'y  Co.,  Law  Reports,  7 
Queen's  Bench  Division,  33;  3  Amer.  &  Eng. 


R.  R.  Cases,  639,  1881;  Queen  v.  Fteere,  4  Ellis 
&  Blackburn,  598;  83  E.  C.  L.,  598,  1855. 

50.  Kates  of  fare ;  excess  charged  on 
train.  A  regulation  of  a  railway  company, 
that  a  passenger  who  shall  purchase  a  ticket 
before  entering  its  cars  shall  be  entitled  to  a 
discount  from  the  advertised  rates  of  fare, 
but  if  such  ticket  is  not  purchased,  the  f  uU 
rate  o^  fare  shall  be  charged,  is  a  reasonable 
regulation,  and  does  not  violate  a  rule  pre- 
scribed by  statute,  that  the  rates  of  fare 
shall  be  the  same  for  all  persons  between  the 
same  points.  Swan  v.  Manchester  and  Lain- 
renge  R.  R.  Co.,  133  Mass.,  116,  1883;  6  Amer. 
&  Eng.  R.  R.  Cases,  337;  Hoffbauer  v.  Da- 
venport and  Northwestern  R'y  Co.,  53  la., 
343,  1879;  Bordeaux  v.  Erie  R'y  Co.,  8  Hun 
(N.  Y.),  579,  1876. 

51.  —  The  company  is  not  bound  to  keep 
its  ticket  offices  open  at  or  for  any  particu- 
lar time,  and  the  fact  that  a  passenger  is  un- 
able to  procure  a  ticket  in  consequence  of 
the  office  being  shut,  will  not  entitle  him  to 
be  carried  to  his  place  of  destination  upon 
payment  of  the  amount  for  which  he  could 
have  procured  a  ticket  at  the  office  had  it 
been  open.  Bordeaux  v.  Erie  R'y  Co. ,  8  Hun 
(N.  Y.),  579.     1876.       ■ 

52.  Refusal  to  caiTy ;  master  in  one 
train  holding  tickets  for  servants  in 
another.  A  by-law  of  the  defendant,  a 
railway  company,  was  as  follows:  "  No 
passenger  will  be  allowed  to  enter  any  car- 
riage without  having  first  paid  his  fare  and 
obtained  a  ticket.  Each  pas.senger,  on  pay- 
ment of  his  fare,  will  be  furnished  with  a 
ticket,  which  such  passenger  is  to  show  when 
required,  and  to  deliver  up  before  leaving 
the  company's  premises,  upon  demand." 
The  plaintiff  took  tickets  for  himself,  his 
servants  and  horses,  by  a  particular  train  on 
the  defendant's  railway.  The  train  was 
afterwards  divided  into  two.  The  plaintiflE 
traveled  in  the  first  train,  taking  all  the 
tickets  with  him.  When  the  second  train, 
with  the  servants  and  horses,  was  about  to 
start,  the  plaintiff's  servants  were  required 
to  produce  their  tickets,  and  on  their  being 
unable  to  do  so,  the  defendant  refused  to 
carfy  them.  Held,  in  an  action  by  the 
plaintiff  for  not  carrying  his  servants,  that, 
as  the  defendant  contracted  with  the  plaint- 
iff, and  delivered  the  tickets  to  him  and  not 
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to  the  servants,  the  defendant  could  not, 
under  the  by-law,  justify  its  refusal  to 
carry.  Jennings  v.  Great  Northern  R'y  Co., 
Law  Reports,  1  Queen's  Bench  Cases,  7. 
1865. 

53.  Rig'ht  to  compel  purchase  of  ticket. 
A  railway  company  may  establish  and  en- 
force a  rule  requiring  a  person  desiring  pas- 
sage on  its  trains  to  procure,  and  to  exhibit 
to  its  employes,  ,a  ticket  entitling  him  to 
such  passage,  before  entering  the  cars. 
Pittsburgh,  Cincinnati  and  St.  Louis  R'y  Co. 
V.  Vandynt,  57  Ind.,576,  1877;  18  Amer.  R'y 
Rep.,  454. 

54.  Rules.  Carriers  of  passengers  may 
lawfully  require  those  seeking  to  be  carried 
to  purchase  tickets  when  convenient  facili- 
ties to  that  end  are  afforded,  to  exhibit  them 
to  the  person  designated  by  the  carrier  for 
tliat  purpose,  and  surrender  them  after 
securing  their  scats,  when  required  by  the 
person  in  charge.  Such  requirements  are 
reasonable  ones  to  protect  the  carrier  against 
imposition  and  the  fraud  of  its  employes. 
Pullman  Palace  Car  Co.  v.  Heed,  75  111.,  125. 
1874. 

55.  Sale;  delivery  to  puixjliaser.  It  is 
the  duty  of  a  ticket  agent  to  use  reasonable 
care  in  delivering  a  ticket  to  the  purchaser. 
Where  the  purchaser,  after  paying  for  the 
ticket,  is  called  away,  it  is  no  delivery  to  put 
the  ticket  on  the  counter  in  his  absence. 
Quigley  v.  Central  Pacific  B.  R.  Co.,  5  Saw- 
yer (U.  S.  C.  C),  107.     1878. 

56.  Season  tickets.  A  passenger  has  no 
right  to  travel  on  a  lost  season  ticket.  A 
condition  requiring  him  to  exhibit  his  ticket 
is  a  reasonable  one.  Cresson  v.  Philadelphia 
and  Reading  R.  R.  Co.,  11  Philadelphia,  597. 
1875.  See,  also.  Cooper  v.  London,  Brighton 
and  South  Coast  R'y  Co.,  Law  Reports,  4 
Exchequer  Division,  88;  31  Eng.  (Moak),  38 1, 
1879. 

57.  Stop-over  tickets.  A  regulation  by  a 
railway  company,  by  which  a  passenger  who 
has  paid  his  fare  between  two  points  on  the 
line,  but  desires  to  stop  over  at  an  intermedi- 
ate point,  is  required  to  procure  a  stop-over 
ticket  from  the  conductor,  and  present  it  to 
the  conductor  of  the  train  on  which  he 
seeks  to  complete  his  journey,  as  evidence 
of  his  right  to  do  so  without  further  pay- 
ment, is  a  reasonable  regulation.     Yorton  v. 


Milwaukee,  Lake  Shore  and  Western  R'y  Co., 
54  Wis.,  234;  6  Amer.  &  Eng.  R.  R.  Cases, 
333,  1882.  The  same  principle  recognized. 
Lake  Shore  and  Michigan  Southern  R'y  Co, 
V.  Pierce,  47  Mich.,  277.     1882. 

58.  —  A  lay-over  ticket  limited  to  five 
days  from  its  date,  held  valid  and  the  condi- 
tion enforced.  The  condition  is  not  waived 
by  checking  the  passenger's  baggage.  Wentz 
V.  Erie  R'y  Co.,  5  Thompson  &  Uook  (N.  Y. 
Supreme  Ct.),  5.56,  1874 ;  Churchill  v.  Chicago 
and  Alton  R.  R.  Co.,  07  111.,  390,  1873;  Wentz 
V.  Erie  R'y  Co.,  H  Hun  (N.  Y.),  241,  1874. 

59.  —  If  a  passenger  who  has  purchased  a 
ticket  from  a  railroad  company  which  is 
silent  on  the  subject  of  his  stopping  over, 
stops  over  before  he  reaches  the  point  to 
which  the  ticket  entitled  him  to  ride,  lie  can- 
not resume  his  journey  on  that  ticket.  If 
a  passenger  on  the  railroad  leaves  the  train 
before  he  has  arrived  at  the  point  to  which 
his  ticket  entitled  him  to  ride,  he  voluntarily 
terminates  his  contract  with  tlie  company  to 
carry  him  to  such  point.  Drew  v.  Central 
Pacific  R.  R.  Co.,  51  Cal.,  425,  1876;  13 
Amer.  R'y  Rep.,  223. 

60.  —  The  defendant's  ticket  agent  repre- 
sented to  the  plaintiff  that  it  was  necessary 
to  purchase  but  one  ticket  to  enable  him  to 
pass  over  the  road,  stopping  over  one  night 
at  an  intermediate  station,  and  that  the  con- 
ductor would  give  a  stop-over  cheek  for  that 
purpose.  At  the  time  these  representations 
were  made,  and  in  consequence  of  them,  the 
plaintiff  having  informed  the  agent  of  his 
desire  to  stop  over,  purchased  the  ticket, 
paying  the  fare  demanded  for  the  whole  dis- 
tance. On  the  second  day  his  ticket  was  re- 
fused by  the  conductor,  upon  the  ground 
that  it  was  indorsed  "  good  for  this  day 
only,"  and,  the  plaintiff  refusing  to  pay  the 
fare  demanded,  was  expelled  from  the  cars. 
Held,  in  an  action  against  the  company,  that 
such  representations  of  the  ticket  agent  were 
admissible  in  evidence,  and  that  the  con- 
ductor, having  been  informed  thereof,  was 
not  authorized  to  expel  the  plaintiff  without 
first  offering  to  return  the  excess  of  faro 
paid,  or  to  dedubt  it  from  the  fare  demanded, 
although  the  rules  of  the  company  prohib- 
ited passengers  from  stopping  over  upon 
such  tickets.  Burnham  v.  Grand  Trunk  R'y 
Co.,  03  Me.,  298.     1873. 
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01.   Stoppage  of  trains  at   station.     A 

jiassenger,  haviug  a  ticket  to  a  certain  desti- 
nation, cannot  demand  to  be  taken  there 
in  order  to  alight,  if  the  train,  by  the  rules 
of  the  company,  does  not  go  to  or  stop  at 
such  station.  It  is  the  duty  of  the  passenger 
to  ascertain  what  train  will  stop  at  his  desti- 
nation. Logan  v.  Hannibal  and  St.  Joseph 
B'y  Co.,  12  Amer.  &  Eng.  R.  E.  Cases  (Mo.), 
141,  188S;  Beauchamp  v.  International  and 
Great  Northern  R'y  Co.,  56  Tex.,  239,  1832; 
9  Amer.  &  Eng.  R.  R.  Cases,  307 ;  Ohio  and 
Mississippi  B'y  Co.  v.  Applewhite,  52  Ind., 
540,  1876. 

62,  Tourist  ticket;  non-transferable. 
The  respondent,  who  was  traveling  on  the 
G.  W.  Railway  in  a  train  going  to  N.,  pro- 
duced the  "forward  half"  of  a  tourist  re- 
turn ticket  from  L.  to  N.  and  back.  This 
ticket  had  been  originally  issued  to  another 
person  and  was  stated  on  the  back  thereof 
to  be  not  transferable.  The  oiiginal  taker 
had  used  the  ticket  as  far  as  H.  on  the  way 
from  L.  to  N.,  but  then  proceeded  on  a  dif- 
ferent route,  and,  consequently,  not  having 
given  up  the  forward  half  of  the  ticket,  sold 
it  to  the  respondent,  who  was  traveling  with 
it  between  H.  and  N.  Held,  that  the  re- 
spondent was  liable  to  be  convicted  under 

8  and  9  Vict.,  c.  20,  s.  103,  for  traveling 
•without  having  previously  paid  his  fare,  with 
intent  to  avoid  payment  thereof.  Langdon 
V.  Howells,  Law  Reports,  4  Queen's  Bench 
Division,  337.     1879. 

G3.  Transfer.  Where  a  non-transferable 
ticket  contained  a  condition  that  "  I,  failing 
to  comply  with  this  agreement,  either  of 
the  companies  may  refuse  to  accept  this 
ticket,"  held,  that  this  did  not  give  the  con- 
ductor the  right  to  take  it  up,  but  merely  to 
refuse  to  receive  it.  Post  v.  Chicago  and 
Northwestern  Ry  Co.,  14  Neb.,  110,  1883; 

9  Amer.  &  Eng.  R.  R.  Cases,  345. 

64.  —  A  regulation  of  a  railway  company 
providing  for  the  sale  of  tickets  at  a  reduced 
rate  upon  condition  that  they  be  used  only 
by  the  persons  purchasing  the  same  is  rea- 
sonable and  proper,  and  a  third  party  can- 
not, by  purchasing  such  ticket,  acquire  the 
light  to  travel  on  the  same.  A  party  hold- 
ing such  ticket,  who  refused  to  pay  his  fare 
and  was  expelled  from  the  cars,  cannot  re- 
cover damages  therefor.     lb. 


65.  —  The  measure  of  damages  in  such 
case  would  not  exceed  the  value  of  a  ticket 
of  the  same  class  between  the  points  named. 
lb. 

66.  Verbal  contract.  A  verbal  contract 
cannot  be  shown  to  vary  the  terras  of  a  rail- 
way ticket.  Melville  v.  Baltimore  and  Poto- 
mac R.  B.  Co.,  3*Mackey  (Dist.  Col.),  63. 
1883. 


TIME-TABLES. 

See  Cabkiaob  of  FAssENasBS. 


TOILS. 

1.  Levy  by  marlcet  towii  on  property 
carried  by  railway.  The  Brecon  Markets 
Act,  1862  (25  and  26  Vict.,  c.  clxxxvil,  vested 
in  the  market  company  certain  tolls  which 
had  been  immemorially  received  by  the  cor- 
poration of  Brecon  for  cattle,  goods  and 
carriages  passing  to,  through  or  from  the 
boi'ough.  A  railway  company,  under  the 
sanction  of  an  act  of  parliament  passed  in  the 
same  session,  acquired  land  (not  being  a  high- 
way) on  which  it  constructed  a  railway  and 
station  within  the  borough  of  Brecon ,  whence 
passengers,  goods  and  cattle  were  conveyed 
by  other  lines  of  railway  to  other  places  be- 
yond the  limits  of  the  borough.  The  rights 
of  the  corporation  and  of  the  market  com- 
pany were  expressly  I'eserved  by  the  railway 
act,  but  there  was  no  provision  either  in  that 
or  in  the  railway  act  enabling  them  to  levy 
tolls  on  the  railway.  Held,  that  the  Brecon 
Market  Company  was  not  entitled  to  toll  ia 
respect  of  cattle,  goods  or  carriages  passiiig 
along  the  railway.  Brecon  Markets  Co.  v. 
Neath  and  Brecon  B'y  Co.,  Law  Reports,  7 
Common  Pleas  Cases,  555.     1873. 

2.  Sale  of  cars  for  tolls.  By  the  8  and  9 
Vict.,  c.  20,  s.  97,  it  is  provided  that  if,  on 
demand,  any  person  fail  to  pay  the  tolls  due 
in  respect  of  any  carriage,  etc.,  it  shall  be 
lawful  for  the  company  to  detain  and  sell  the 
carriage,  etc.,  of  the  party  liable  to  such 
tolls,  and  out  of  the  moneys  arising  from 
sale  to  retain  the  tolls.  Held,  that  a  demand 
of  the  sum  actually  due  for  tolls  is  a  condi- 
tion precedent  to  the  right  to  sell  under  this 
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section.  Field  v.  Newport,  Abergavenny  and 
Hereford  Ry  Co.,  3  Hurlstone  &  Norman 
(Exchequer),  409.     1858. 


TRAMWAYS. 


See  Stheet  Eailwats. 


1.  Interference  with  by  railways.    By  s. 

53  of  the  Railways  Clauses  Consolidation 
Act,  1845  (8  and  9  Vict.,  c.  30),  "if,  in  the 
exercise  of  the  powers  by  the  special  act 
granted,  it  be  found  necessary  to  cx'oss,  cut 
through,  raise,  sink  or  use  any  part  of  any 
road,  the  company  shall  cause  a  sufficient 
road  to  be  made  instead  of  the  road  inter- 
fered with."  A  rail  way  company,  under  the 
powers  of  its  special  act,  and  in  execution  of 
the  works  relating  to  a  liije  of  railway  which 
it  was  empowered  to  make,  adapted  to  the 
purposes  of  such  line  so  much  of  a  tram- 
i-oad  as  was  applicable  thereto.  In  an  action 
by  the  owners  of  colleries  who  were  entitled 
to  use  the  tram-road,  for  special  damage, 
under  s.  55  of  Stat.  8  and  9  Vict.,  c.  20,  held, 
that  s.  53  referred  to  crossings  and  interfer- 
ences with  roads  for  temporary  purposes, 
and  not  to  acts  done  in  the  conversion  of  a 
road  into  the  railway,  and  therefore  the  ac- 
tion was  not  maintainable.  Tanner  v.  South 
Wales  Ry  Co.,  38  Eng.  Law  &  Equity,  140. 
1856, 


TREASURER, 

1,  Action  against ;  acconnt.  An  account 
will  be  ordered  as  of  course  where  defend- 
ant admits  he  is  an  accounting  pai'ty.  But 
if  the  liability  to  account  is  denied  (as  here 
by  former  settlement),  no  order  of  reference 
or  other  issue  can  be  had  until  the  alleged 
bar  is  passed  upon.  Therefore,  in  an  action 
on  the  bond  of  a  railway  treasurer,  where 
the  defendant's  accounting  character  is  ad- 
mitted in  the  answer,  but  a  settlement  with 
the  company  pleaded  in  bar  of  an  account, 
the  court  did  not  err  in  submitting  an  issue 
to  the  jury  in  relation  to  the  settlement  as 
a  preliminary  matter.  Atlantic,  Tennesnee 
and  Ohio  B.  B.  Co.  v.  Morrison,  83  N.  C, 
141.     1880. 


TRESPASS. 

See  CoNTRAOTOBs;  Eminent  Domain;  Ejectment; 
Fences;  Foboible  Entby  and  Detainer;  Hioh- 
■WAYs;  Injuries  TO  Domestic  Animals;  Wharves. 

1,  Action  for  rent,  A  land  owner  cannot 
sue  a  railway  company  for  rent  when  he 
has  never  consented  to  the  use  of  his  land, 
and  has  warned  the  company  not  to  use  the 
land.  Marquette,  Houghton  and  Ontonagon 
B.  B.  Co.  V.  Harlow,  87  Mich.,  554.     1877. 

2.  Collision  of  train  with  trespassing 
animal;  liability  of  owner.  ■  A  railway 
company  is  entitled  to  the  unobstructed  use 
of  its  railway;  and  where  its  cars  and  engine 
are  thrown  off  the  track  and  damaged  in 
consequence  of  a  collision  with  an  ox, 
which  was  upon  the  track  through  the  neg- 
ligence of  its  owner,  the  injury  is  the  direct 
result  of  the  owner's  negligence,  and  he  is 
liable  therefor.  Annapolis  and  Elkridge  B. 
B.  Co.  V.  Baldwin,  60  Md.,  88,  1883;  11 
Amer.  &  Eng.  R.  R.  Cases,  486. 

.3.  Contractor  and  railway  company,  A 
railroad  company,  by  whose  direction  a  con- 
tractor for  the  construction  of  its  road  enters 
and  builds  the  road  upon  land  which  it  has 
acquired,  subject  to  an  existing  lease,  is 
liable,  as  a  joint  tort-feasor,  with  the  con- 
tractor and  his  servants,  for  damages  done 
by  them  in  the  prosecution  of  the  work  to 
the  crops  of  the  lessee.  Ullman  v.  Hannibal 
and  St.  Joseph  B.  B.  Co.,  67  Mo.,  118.    1877. 

4.  Corporation.  A  corporation  cannot  be 
made  responsible  for  a  trespass  committed 
by  individuals  before  it  had  an  existence. 
Berry  v.  San  Francisco  and  North  Pacifle 
B.  B.  Co.,  50  Cal.,  435.     1875. 

6,  —  Railroad  corporations  may  commit 
trespass.  Mobile  and  Montgomery  B.  B.  Co. 
V.  McKellar,  59  Ala.,  458,  1877;  Maund  v. 
Monmouthshire  Canal  Co.,  8  Eng.  R.  R.  So. 
Canal  Cases,  159,  1843. 

6.  Costs.  In  an  action  of  trespass  upon 
lands  the  complaint  alleged  title  and  pos- 
session in  plaintiff,  both  of  which  allegations 
were  specifically  put  in  issue  by  the  answer. 
Plaintiff  claimed  damages  for  injuries  to 
the  freehold  by  the  deposit  of  earth  and 
rubbish  thereon,  as  well  as  for  the  entry. 
Plaintiff  recovered  less  than  $50.  Held, 
that,  as  to  entitle  plaintiff  to  recover  for  the 
injury  to  the  freehold,  it  was  necessary  to- 
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allege  and  prove  his  title,  the  question  of 
title  arose  upon  the  pleadings;  and  that, 
consequently,  a  certificate  that  it  arose  on 
trial  was  unnecessary  to  entitle  plaintiff  to 
costs.  Kelly  v.  New  York  and  Manhattan 
Beach  R.  R.  Co.,  81  N.  Y.,  333.     1880.  ^ 

7.  Damages.  In  an  action  to  recover 
damages  for  a  trespass  alleged  to  have  been 
committed  by  destroying  the  plaintiff's 
fences,  and  by  trampling  and  destroying  the 
grain  and  herbage  growing  on  his  land,  the 
plaintiff  cannot  recover  for  injury  done  to 
the  grain  by  the  cattle  of  a  third  person,  for 
any  period  of  time  after  the  original  entry 
and  trespass.  Berry  v.  San  Francisco  and 
North  Pacific  R.  R.  Co.,  50  Cal.,  435.     1875. 

8.  —  Where  a  railway  corporation  con- 
structs its  road  over  the  land  of  another, 
without  condemnation  or  right,  the  measure 
of  damages  will  be  the  amount  of  the  in- 
jury directly  resulting  from  the  act  com- 
plained of,  where  no  malice  or  oppression  is 
shown,  or,  in  other  words,  the  difference  be- 
tween the  value  of  the  land  when  the  injury 
began,  and  such  value  as  affected  by  it. 
Chicago  and  Iowa  R.  R.  Co.  v.  Baker,  78 
111.,  316.     1874. 

9.  —  For  unlawful  excavation,  and  re- 
moval of  his  soil,  a  party  is  entitled ,  to 
recover  not  the  cost  of  refilling,  but  the 
amount  of  the '  diminution  of  the  value  of 
the  property  injured  by  such  excavation 
and  removal.  Karst  v.  St.  Paul,  Stillwater 
and  Taylor's  Falls  R.  R.  Co.,  32  Minn.,  118. 
1875. 

10.  —  Where  defendant,  as  employe  of  a 
railway  company,  pulled  down  the  house  of 
plaintiff,  held,  that  the  proper  measure  of 
damage  was  the  amount  by  which  the  land 
was  lessened  in  value  by  the  defendant's 
wrongful  act.  Hosking  v.  Phillips,  3 
Welsby,  Hurlstone  &  Gordon  (Exchequer), 
168.     1848. 

11.  Ditches.  A  party  who  enters  another's 
land  and  commits  a  trespass  by  digging  a 
ditch  does  not  thereby  acquire  a  right  to  re- 
enter and  fill  up  the  ditch.  He  would  be 
liable  as  a  trespasser  if  he  did  so  re-enter. 
Kansas  Pacific  R'y  Co.  v.  Mihlman,  17 
Kans.,  324,  1876;  9  Amer.  E'y  Eep„  438. 

12.  Erection  of  fence ;  damages.  The  ap- 
pellee took  down  a  stone  wall  and  erected  a 
fence  in  front  of   the  appellant's  houses; 


which  fence  was  a  part  of  a  line  of  fence 
which  the  appellee  had  erected  around  its 
tracks  for  the  protection  of  the  same  from 
intrusion,  to  facilitate  the  management  of 
its  business  and  the  safety  of  the  trains  mov- 
ing upon  its  road.  There  was  nothing  to 
show  that  the  appellee  did  not  do  this  in 
good  faith,  and  with  an  endeavor  to  keep 
the  fence  within  its  own  lines  and  on  its  own 
land.  In  an  action  of  trespass  quare  clausum, 
/regit  against  said  corporation,  it  was  held 
that  the  appellee  was  not  guilty  of  a  wanton 
and  malicious  trespass  on  the  appellant's 
close,  and  there  was  no  evidence  to  justify 
vindictive  damages.  Sapp  v.  Northern  Cen- 
tral R'y  Co.,  51  Md.,  115.     1878.  » 

13.  Estoppel.  When  land  is  appropriated 
by  a  railway  company  in  the  constmction  of 
its  road-bed,  without  recourse  to  the  method 
pointed  out  for  the  condemnation  of  the 
same,  the  right  of  the  owner  to  compensa- 
tion is  not  waived  by  his  standing  by  and 
permitting  the  company  to  construct  its 
road  over  his  land.  Neither  is  his  right  to 
recover  the  land  lost  if  the  company  refuses 
to  make  compensation.  Galveston,  Harris- 
burg  and  San  Antonio  R.  R.  Co.  v.  Pfeuffer, 
56  Tex.,  66,  1881;  11  Amer.  &  Eng.  R.  R. 
Gases,  373.  See,  also,  Ru^ch  v.  Milwaukee, 
Lake  Shore  and  Western  R'y  Co.',  oi  Wis., 
136,  1883;  6  Amer.  &  Eng.  R.  R.  Cases, 
609. 

14.  Evidence.  In  an  action  of  trespass, 
against  a  railway  company  for  entering 
upon  land  and  building  its  railway,  evidence 
that  the  land  owner  had  sold  cross-ties,  cut 
from  the  same  land,  to  the  railway  company- 
is  inadmissible.  Northeastern  R.  R,  Co.  v. 
Hawkins,  63  Ga.,  164.     1878. 

15.  —  In  an  action  of  wilful  trespass 
against  defendant  for  constructing  and 
operating  its  railroad  across  a  village  lot  of 
plaintiff,  whereon  was  a  house,  in  which  she- 
resided,  testimony  tending  to  show  the  effect 
upon  the  use  of  the  house,  and  the  discom- 
fort and  annoyance  to  the  plaintiff  by  reason 
thereof,  is  competent,  no  question  being^ 
raised  as  to  the  sufficiency  of  the  averments, 
in  the  complaint.  Spencer  v.  St.  Paul  and 
Sioux  City  R.  R.  Co.,  19  Amer.  R'y  Rep., 
416;  33  Minn.,  29,  1875;  Wampach  v.  St^ 
Paul  and  Pacific  R.  R.  Co.,  33  Minn.,  34, 
1875. 
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16.  Highway.  Where  the  locus  in  quo  was 
a  national  road,  the  fee  being  in  the  state, 
the  town  having  only  the  care  and  superin- 
tendence of  it  and  the  duty  of  keeping  it  in 
repair,  there  is  no  such  possession  as  will  en- 
able tlie  town  to  maintain  this  action.  No 
•such  possessory  right  in  a  road  exists  in  a 
corporation.  St.  Louis,  Vandalia  and  Terre 
Haute  R.  R.  Co.  v.  Town  of  Summit,  3  Brad- 
well  (111.),  155.     1878. 

17.  Injunction;  lease.  When  a  railway 
company  is  in  possession  under  a  claim  of 
right  or  title  as  against  the  plaintiff,  and  in 
no  way  connected  with  him  in  estate,  a 
■court  of  equity  will  not  enjoin  the  company 
■  from  making  a  lease  or  conveyance  on  the 
ground  that  it  would  be  a  cloud  upon  the 
plaintiff's  title.  Spofford  v.  Bangor  and 
Bucksport  R.  R.  Co.,  06  Me.,  51.     1  76. 

18.  Injury  to  child.  A  lad  about  ten 
years  of  age  was  forcibly  put  on  board  of  a 
freight  train  by  its  brakeman,  and  against 
his  will  was  carried  for  a  distance  of  five 
miles.  He  returned  home  on  foot,  running 
most  of  the  way.  and  was  taken  sick  and  be- 
came permanently  crippled  in  both  legs. 
Held,  that  the  action  of  the  brakeman  was  a 
trespass,  and  if  the  conductor  of  the  train 
was  present,  and  directed  or  consented  to 
the  acts  of  tlie  brakemiin,  they  were  joint 
trespassers,  and  if  the  sickness  resulted  di- 
rectly from  their  acts,  they  were  liable  in  an 
action  of  trespass.  Drake  v.  Kiely,  4  Amer. 
&  Eng.  R.  R.  Cases  (Pa.),  593.     1879. 

19.  Injury  to  mill  site;  homestead. 
Where  a  railway  company,  having  no  right 
of  way,  so  constructs  its  road-bed  across  an 
■unperfected  homestead  as  to  obstruct  a  mill 
race  and  destroy  the  use  of  the  mill  on  it, 
the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  mill  site  and  machin- 
ery before  the  obstruction  and  after  it. 
Hot  Springs  R.  R.  Co.  v.  Tyler,  36  Ark.,  305, 
1880;  10  Amer.  &  Eng.  R.  R.  Cases,  145. 

20.  License.  Wliei:e  a  railroad  is  located 
on  land  other  than  that  granted,  but  with 
the  knowledge  of  the  owner,  who  makes  no 
objection,  but  declares  his  intention  to  claim 
damages,  the  company  cannot  be  Jield  as 
trespasser  or  wrong-doer.  Hosher  v.  Kansas 
City,  St.  Joseph  and  Council  Bluffs  R.  R. 
Co.,  60  Mo.,  339,  1875;  9  Amer.  R'y  Rep., 
330. 


21.  —  Where  the  owner  of  land  has  al- 
lowed the  construction  of  a  railway  over  it, 
he  is  chargeable  witli  knowledge  that  the 
track  is  of  such  a  permanent  nature  that  it 
cannot  well  be  removed  or  abandoned. 
Harlow  v.  Marquette,  Houghton  and  Onton- 
agon R.  R.  Co.,  41  Mich.,  336.     1879. 

23.  —  Where  a  land  owner  has  allowed  a 
railway  company  to  construct  and  operate 
its  road  over  the  land  with  the  understand- 
ing that  the  rights  of  parties  as  to  damages 
should  be  adjusted  thereafter,  and  the  com- 
pany takes  statutory  proceedings  to  ascer- 
tain the  damages,  the  owner  should  present 
all  his  claims  for  settlement  in  these  pro- 
ceedings, and  cannot  split  his  demand  and 
reserve  part  of  it  for  future  litigation.  But 
if  such  proceedings  are  not  resorted  to,  he 
would  have  a  suitable  remedy  for  the  en- 
forcement of  his  rights  in  some  other  way. 
lb. 

23.  Mining  coal ;  damages.  In  an  action 
of  trespass  for  taking  coal  from  the  plaint- 
iff's mine,  he  may  recover  the  value  of  the 
coal  at  the  mouth  of  the  pit,  less  the  cost  of 
carrying  it  therefrom  the  place  where  it  was 
dug,  allowing  the  defendant  nothing  for 
digging.  Illinois  and  St.  Louis  R.  R.  and 
Coal  Co.  V.  Ogle,  83  111.,  637.    1876. 

24.  Municipal  corporation.  A  city  is 
liable  for  the  unlawful  acts  of  its  author- 
ities in  tearing  down  a  railway  depot.  Pont- 
chartrain  R.  R.  Co.  v.  New  Orleans,  3'7  La. 
An.,  163.     1875. 

2.J.  Ouster ;  re-entry.  If  a  party  in  pos- 
session of  real  estate  is  wrongfully  ousted 
by  another,  the  latter  cannot  by  such  wrong- 
ful act  acquire  a  possession  which  it  will  be 
a  trespass  in  the  former  to  disturb,  provided 
the  re-entry  of  the  person  so  wrongfully 
ousted  involves  no  breach  of  t'.ie  peace.  Illi- 
nois and  St.  Louis  R.  R.  and  Coal  Co.  v. 
Cobb,  94  111.,  55.     1879. 

28.  Pleading.  The  pleadings  in  case  of  a 
trespass  committed  by  a  railway  company  in 
the  construction  of  its  track  considered. 
Boeckler  v.  Mo.  Pacific  R'y  Co.,  10 Mo.  App., 
448,  1881 ;  Isaacson  v.  Minneapolis  and  St. 
Louis  Ry  Co.,  37  Minn.,  463,  1881. 

27.  Principal  and  agent ;  res  adjndicata. 
Although,  in  actions  of  trespass,  a  judgment 
against  one  defendant  is  no  bar  to  an  action 
against  another,  yet  judgment  and  payment 
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thereof  would  be,  and  the  record  would  be 
admissible  to  prove  the  judgment.  For  sim- 
ilar reasons  the  record  of  acquittal  of  one 
■defendant  is  admissible  in  an  action  against 
another,  in  connection  with  proof  that  the 
latter  is  sought  to  he  chai-ged  for  the  same 
acts  only  by  virtue  of  his  relation,  as  pi-in- 
cipal,  to  the  former.  Where  the  real  actor, 
lione  the  less  liable  personally  because  acting 
for  another,  is  not  guilty,  it  necessarily  fol- 
lows tliat  the  party  for  whom  he  acted  can- 
not be.  The  principal  can  be  no  more  guilty 
by  reason  of  the  act  of  his  agent  than  if  he 
had  committed  the  act  ia  person.  Lake 
Shore  and  Michigan  Southern  Ry  Co.  v. 
Goldberg,  2  Bradwell  (111.),  328.     1878. 

28.  Kemedy.  Ejectment  will  lie  against  a 
railway  corporation  by  the  owner,  for  land 
taken,  where  the  land  has  not  been  con- 
demned under  proceedings  instituted  for 
that  purpose,  in  the  mode  prescribed  by  the 
constitution  and  laws.  Smith  v.  Chicago 
and  Alton  R.  B.  Co.,  67  111.,  191.     1873. 

29.  —  Where  a  railway  company  enters 
upon  land  under  color  of  a  proceeding  in  the 
probate  court  to  appropriate  the  same,  with- 
out first  making  or  securing  compensation 
in  money,  and  constructs  thereon  a  railroad 
and  commences  to  operate  the  same,  after 
which  the  owner  obtains  a  reversal  of  the 
proceeding  and  commences  an  action  to  re- 
cover possession  of  the  land,  the  mere  fact 
of  delay,  without  proof  of  knowledge  of  or 
acquiescence  in  the  acts  of  the  company,  will 
not  estop  the  owner  from  maintaining  such 
action.  Bothe  v.  Dayton  and  Michigan  B. 
B.  Co.,  37  Ohio  St.,  147.     1881. 

30.  —  A  railroad  company  which  enters 
upon  land  and  appropriates  a  right  of  way 
without  proceedings  to  condemn,  or  con- 
tract with  the  owner,  or  rendei'ing  him  com- 
pensation therefor,  is  a  mere  trespasser  and 
acquires  no  right  to  hold  the  land.  Hibbs  v. 
Chicago  and  Southwestern  B'y  Co.,  39  la., 
S40.    1874. 

31.  —  That  the  owner  of  land  permitted  a 
railway  company  to  enter  ypon  it  and  con- 
struct its  road  does  not  give  the  company 
title  to  the  right  of  way,  to  estop  him  to 
maintain  an  action  of  ejectment  against  it. 
Conger  v.  Burlington  and  South  Western  B'y 
Co..  41  la.,  419.     1875. 

32.  —  In  subsequent  condemnation  pro- 


ceedings by  the  railroad  company  to  acquire 
the  right  of  constructing  the  road  over  such 
land,  it  is  not  regularly  proper  for  the  com- 
missioners or  the  jury,  in  case  of  appeal,  to 
include  in  their  assessment  the  damages 
which  the  land  owners  suffered  prior  to  the 
filing  of  the  commissioners'  award.  For  all 
such  damages  the  land  owner  has  his  rem- 
edy as  for  trespass.  Leber  v.  Minneapolis 
and  Northwestern  B'y  Co.,  39  Minn.,  256, 
1883;  Hartz  v.  St.  Paul  and  Sioux  City  B. 
B.  Co.,  31  Minn,,  358,  1875;  18  Amer.  R'y 
Rep.,  430;  Chicago  and  Iowa  B.  B.  Co.  v, 
Davis,  83  111.,  30,  1877. 

33.  —  Where  one  of  two  tenants  in  com- 
mon deeded  the  right  of  way  through  their 
premises  to  a  railroad  company  Upon  certain 
conditions,  and  the  company  entered  but 
failed  to  comply  with  the  conditions,  the 
tenant  granting  the  deed  can  maintain  an 
action  to  recover  damages  for  the  breach  of 
contract,  and  the  other,  the  entry  being 
without  her  consent,  for  the  trespass.  Bush 
V.  Burlington,  Cedar  Bapids  and  Northern 
B'y  Co.,  57  la.,  301,  1881;  11  Amer.  &  Eng. 
R.  R.  Cases,  398. 

34.  —  Where  a  railway  company  in  build- 
ing its  road-bed,  vrithout  taking  the  steps 
prescribed  by  law  to  condemn  its  right  of 
way,  unlawfully  takes  possession  of  land, 
and  suit  is  brought  by  the  laud  owner  to  re- 
cover damages  for  such  trespass,  the  dam- 
ages should  include  compensation  for  the  in- 
jury inflicted  and  such  punitive  damages  as 
are  authorized  by  law,  but  not  the  value  of 
the  land  so  used  or  appropriated;  and  the 
jury  trying  such  cause  should  be'  so  in- 
structed. Anderson,  etc.,  B.  B.  Co.  v.  Ker- 
nodle,  54  Ind.,  314.     1876. 

35.  —  In  such  a  suit  no  judgment  that  the 
coiirt  trying  such  cause  is  authorized  to  ren- 
der will  give  such  coijipany  a  title  to  the 
land  so  appropriated.     lb. 

36.  —  The  commencement  of  the  con- 
sti-uction  of  its  road  by  a  railroad  company 
upon  the  land  of  a  private  person  without 
his  consent,  or  without  first  having  paid  or 
secured  to  him  compensation,  is  a  trespass 
for  which  a  right  of  action  immediately 
accrues.  Leber  v.  Minneapolis  and  North- 
western B'y  Co.,  29  Minn.,  256i  1883;  Busch 
V.  Milwaukee,  Lake  Shore  and  Western  B'y 
Co.,  54  Wis.,  136.     1883. 
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87.  —  The  owner  of  land  which  has  been 
unlawfully  taken  and  occupied  by  a  corpora- 
tion authorized  by  law  to  appropriate  land 
Cannot  maintain  an  action  for  the  value  of 
the  land  so  taken  and  also  damages  accruing 
by  reason  of  such  appropriation,  if  the  cir- 
cumstances are  such  that  he  may  recover  the 
land  itself.  In  such  case  the  owner  may  re- 
cover compensation  and  damages,  by  special 
proceedings,  under  §  31  (69  Ohio  L.,  88,  95; 
Eev.  8tat.,  §§  6448-6450),  or  the  land  itself, 
as  in  other  cases  of  unlawful  entry.  Atlan- 
tic  and  Great  Western  R.  R.  Co.  v.  Robbins, 
35  Ohio  St.,  531.     1880. 

38.  —  An  action  was  brought  in  ti-espass 
to  try  title  against  a  railway  company,  and 
for  damages  for  destruction  of  fences  and 
orchards,  for  fencing  in  twenty  acres,  and 
other  items  of  damage,  with  a  prayer  in  the 
alternative;  for  restoration  of  the  premises, 
for  damages  and  injunction;  or  that,  if  the 
railway  company  was  entitled  to  have  a  right 
of  way  condemned,  that  it  be  set  aside  by 
metes  and  bounds.  The  plaintiff,  it  was 
shown,  had  conveyed  by  deed  a  right  of  way 
over  the  land  to  the  company.  Held,  that 
the  admission  of  evidence  showing  the  de- 
preciation of  the  value  of  the  entire  prop- 
erty by  reason  of  the  location  and  construc- 
tion of  the  railway,  connected  with  the  fact 
that  the  greater  part  of  the  charge  related 
to  the  condemnation  of  the  right  of  way 
and  measure  of  damages  in  such  cases,  all 
of  which  resulted  in  an  inconsistent  verdict, 
was  such  error  as  to  require  a  reversal  of  the 
judgment.  Houston  and  East  Texas  Ky  Co. 
V.  Adams,  58  Tex.,  476.     1883. 

39.  —  Where  a  railway  company  entered 
upon  the  land  of  C.<,and  built  its  railway, 
and  C.  brought  an  action  of  trespass  quare 
clausum  f  regit  against  the  company,  and  re- 
covered judgment,  which  was  paid,  and  C. 
afterwards  peaceably  retook  possession  of 
the  premises,  after  which  the  rail'tvay  again 
entered  and  rebuilt  its  track,  held,  that  C. 
might  recover  damages  in  a  second  suit. 
Illinois  and  St.  Louis  R.  R.  and  Coal  Co. 
V.  Cobb,  82  111.,  183.     1876. 

40.  —  When  damage  is  done  to  lands  held 
by  a  corporation,  the  party  by  whose  negli- 
gence such  injury  was  caused  cannot  escape 
liability  by  showing  that  the  corporation 
was  not  permitted  by  its  charter  to  acquire 


title   to  the  property,  or  that  it  acquired  it 
for  purposes  unauthorized  by  law.  Farmers' 
Loan  and  Trust  Co.  v.  Green  Bay  and  Mm- 
nesota  R.  R.  Co.i  11  Bissell  (U.  S.  C.  C),  334. 
1883. 

41.  Bemoral  of  improvemeiits.  If  a 
building  be  erected  upon  land  without  the 
assent  and  agreement  of  the  owner  of  the 
land,  it  beoomes-at  once  a  part  of  the  realty, 
and  is  the  property  of  the  owner  of  the  free- 
hold. Hence,  where  a  railroad  company, 
having  obtained  a  decree  for  the  condemna- 
tion of  a  tract  of  land,  without  the  knowl- 
edge of  the  owner,  erected  upon  it  a  build- 
ing of  a  permanent  character  for  a  depot, 
and  afterward  the  decree  was  adjudged  to 
be  void,  held,  that  the  building  had  become 
a  part  of  the  realty,  and  could  not  be  re- 
moved by  the  company ;  and  it  made  no  dif- 
ference that  it  was  set  upon  posts  and  could 
be  taken  away  without  injury  to  the  ground. 
Hunt  V.  Missouri  Pacifio  R'y  Co.,  76  Mo., 
115.     1883. 

42.  —  A  railway  company  which  has  con- 
structed its  track  upon  a  person's  land,  with- 
out filing  a  written  location  or  presenting 
a  plan  thereof,  or  paying  or  tendering  any 
damages  for  the  land  so  taken,  cannot  enter 
upon  the  land  for  the  purpose  of  removing 
the  track  laid  upon  the  road-bed  and  struct- 
ures placed  upon  the  land;  such  property  be- 
comes a  part  of  the  realty ;  and  the  fact  that 
the  original  entry  and  construction  were 
made  without  objection  by  a  mortgagor  in 
possession  cannot  avail  against  the  title  ac- 
quired by  the  mortgagee  by  the  subsequent 
foreclosure  of  his  mortgage.  Meriam  v. 
Brown,  128  Mass.,  391.     1880. 

43.  —  The  trespass  consisted  in  construct- 
ing a  railroad  across  a  farm  without  the 
right  to  do  so  having  been  acquired  by  as- 
certaining and  paying  compensation  to  the 
ownei-.  Held,  that  if  the  ties  and  rails  in- 
creased the  value  of  the  farm,  that  should 
be  considered  in  determining  the  amount  of 
damages;  but  if  the  farm  was  in  no  way 
benefited  or  enhanced'  in  value  by  the  ties 
and  rails  being  laid  across  it,  no  deduction 
from  the  damage  done  to  the  farm  should  be 
made  on  account  of  the  value  of  the  ties  and 
rails.  In  other  words,  conceding  that  the 
ties  and  rails  became'  the  property  of  the 
land  owner,  their  value  could  not  be  seS  off 
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against  the  damages  occasioned  by  the  tres- 
pass.    Schroeder  v.  De  Qraff,  28  Minn.,  299, 
1881 ;  5  Amer.  &  Eng.  R.  R.  Cases,  298. 
[See  Eminent  Domain,  subtitle  Trespass.] 

44.  Streets ;  abutting  property.  In  an 
action  against  a  railroad  company  for  tres- 
pass in  constructing  and  operating  its  rail- 
road for  six  years  upon  a  public  street  in 
front  of  plaintiff's  lots,  where  the  complaint 
does  ncft  allege  the  existence  of  any  buildings 
on  the  lots,  or  injury  to  the  use  of  the  lots, 
or  any  special  damage  whatever,  plaintiff 
cannot  recover  for  loss  of  the  use  of  the  lots, 
loss  of  rent  of  shops,  or  loss  of  custom  in 
business.  Wampach  v.  St.  Paul  and  Sioux 
City  R.  R.  Co.,  21  Minn.,  364.     1875. 

45.  —  It  seems  that  in  a  complaint  against 
a  railroad  company  for  trespass  in  laying  its 
track  in  a  public  street,  between  the  center 
thereof  and  plaintiff's  lots,  it  is  sufficient  for 
plaintiff  to  allege  his  ownership  of  the  lots, 
and  the  commission  of  the  trespass  thereon ; 
and  that  the  plaintiff's  ownership  of  the  fee 
of  the  street  —  the  loeus  in  quo  —  will  be  im- 
plied from  the  averment  of  his  ownership  of 
the  adjacent  lots.  Spencer  v.  St.  Paul  and 
Sioux  City  B.  B.  Co.,  31  Minn.,  363,  1875; 
Wampach  v.  Same,  ib.,  364,  1875. 

46.  Tenant.  A  landlord  cannot,  ordina- 
rily, maintain  an  action  of  trespass  quare 
clausum  f regit  for  an  unlawful  entry  upon 
the  premises  demised  during  the  continu- 
ance of  the  term.  Wentworth  v.  Ports- 
mouth and  Dover  B.  B.  Co.,  55  N.  H.,  540. 
1875. 

47.  —  Although  possession  of  land  for  the 
construction  of  a  railway  may  have  been  ob- 
tained from  a  tenant  by  fraud,  yet  an  in- 
junction will  not  be  granted,  at  the  suit  of 
the  land  owner,  restraining  the  owners  of 
the  railway  from  using  it  when  completed, 
or  from  interrupting  the  plaintiff's  work- 
men in  removing  the  railway.  Deere  v. 
Quest,  1  Mylne  &  Craig  (Eng.  Ch.),  516. 
1836. 

48.  Title  to  land.  Where  a  person  claims 
to  be  the  owner  of  a  certain  piece  of  land  as 
against  all  the  world,  and  is  in  possession 
thereof  by  a  tenant  to  whom  he  has  leased 
the  same,  such  person  may  maintain  an 
action  against  a  mere  wrong-doer  for  in- 
juries done  to  the  land,  although  such  per- 
son has  never  had  actual  and  personal  pos- 


session of  the  land,  and  although  his  title  to 
the  land  may  be  ever  so  defective.  Such 
possession  and  such  claim  of  ownership  is 
primo/acte  evidence  of  ownership  as  against 
any  person,  and  is  conclusive  evidence  of 
ownership  as  against  a  mere  wrong-doer.  A 
mere  wrong-doer  cannot  dispute  the  title  of 
the  person  so  in  possession,  and  so  claifning 
ownership.  So  held,  wher'e  a  railway  com- 
pany trespassed  and  dug  ditches,  causing  an 
overflow  of  lands.  Pacific  B.  B.  Co.  v. 
Walker,  13  Kans.,  601.     1874. 

49.  —  In  piaking  proof  qf  title  in  an  ac- 
tion of  trespass  to  the  realty,  when  the  title 
is  put  in  issue,  if  the  plaintiff  puts  in  evi- 
dence the  deed  only  of  his  immediate 
grantojr,  and  the  grantor  is  not  the  United 
States,  he  should  show  further  that  he  is  in 
possession  under  the  deed.  McCormiek  v. 
Chicago,  Bod  Island  and  Pacific  B.  B.  Co., 
47  la.,  345.     1877. 

50.  Timber.  In  an  action  for  the  conver- 
sion of  timber  against  an  innocent  purcliaser 
from  a  person  who  had  previously  converted 
the  property  to  his  own  use  and  had  after- 
ward added,  to  its  value  by  his  own  labor,  the 
measure  of  the  damages  is  the  value  of  the 
timber  when  first  taken  from  the  owner, 
whether  the  first  taker  was  a  wilful  or  an  in- 
voluntary trespasser.  Lake  Shore  and  Mich- 
igan Southern  B.  B.  Co.  v.  Hutchins,  4 
Amer.  &  Eng.  R.  R.  Cases  (Ohio),  219.    1881. 

51.  —  Timber  was  cut  from  lands  o^  B.  by 
trespassers,  who  converted  it  into  cord-wood 
and  railroad  ties,  thus  increasing  its  value 
three-fold.  It  was  then  sold  to  an  innocent 
purchaser,  who  was  sued  by  B.  for  the  value 
of  the  wood  and  ties.  Whatever  might  be 
the  rule  of  damages  against  the  trespassers, 
as  against  innocent  purchasers  B.  cannot  re- 
cover the  value  of  the  timber  as  enhanced 
by  the  labor  of  the  wrong-doers,  after  it  was 
severed  from  the  realty.  Bailway  Co.  v. 
Hutchins,  32  Ohio  St.,  571.     1877. 

62.  —  The  owner  of  timber  trees  cut  from 
his  land  by  a  trespasser  cannot  be  divested 
of  his  title  thereto,  although  the  trespasser 
has  converted  them  into  railroad  ties  and 
sold  them  to  a  bona  fide  purchaser.  Strubbee 
V.  Cincinnati  By  Co.,  78  Ky.,  481.    1880. 

53.  _  A  railway  company  is  not  responsi- 
ble for  the  acts  of  its  employes  in  going  be- 
yond its  right  of  way  to  cut  telegraph  poles. 
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■where  such  trespass  is  against  the  company's 
orders.  Fairchild  v.  New  Orleans  and 
Northeastern  R.  R.  Co.,  60  Miss.,  931. 
1883. 

54.  -^  Pleadings  in  an  action  for  trespass 
in  cutting  timber  examined.  Atlantic  and 
Pacific  R.  R.  Co.  v.  Freeman,  61  Mo.,  80. 
187.5. 

55.  —  In  a  suit  by  the  owner  of  land  for 
damages  for  timber  cut  thereon  by  the  li- 
cense of  the  vendor,  and  for  the  vendor's 
use,  the  unrevoked  parol  license  given  by 
the  vendor  prior  to  the  purchase  by  com- 
plainant is  no  defense.  Paine  v.  Northern 
Pacific  R.  R.  Co.,  14  Federal  Reporter,  407, 
1883;  4  McCrary,  586. 

66.  Wilful  trespass.  Where  a  trespass 
has  been  wilfully  committed,  and  persisted 
in  after  earnest  remonstrance,  with  circum- 
stances of  aggravation,  it  is  not  error  to  in- 
stnict  the  jury  that  they  are  at  liberty  to 
give  exemplary  damages.  Newman  v.  St. 
Louis  and  Iron  Mountain  R.  R.  Co.,  2  Mo. 
App.,  403.     1876. 

57.  —  One  who  enters  upon  the  land  of 
another  under  a  bona  fide  claim  of  right  is 
guilty  of  no  criminal  offense;  therefore, 
where  an  employe  of  a  railroad  company 
was  ordered  to  fell  trees  upon  land  adjacent 
to  its  track,  which  had  been  conveyed  by 
the  owner  for  right  of  way,  etc.,  held,  not 
to  be  indictable  for  wilful  trespass.  State 
V.  Crosset,  81  N.  C,  579.    1879. 

58.  —  Upon  complaint  made  against  T.,  be- 
fore justices,  under  Stat.  3  and  4  Vict.,  c.  97, 
s.  16,  for  wilfully  trespassing  on  the  premises 
of  a  railway  company,  and  refusing  to  quit 
them  on  request  made,  it  appeared  that  T. 
had  gone  on  to  the  premises  for  the  purpose 
of  repairing,  under  a  contract  to  do  so,  a 
carriage  which  was  there,  by  the  permission 
of  the  company,  and  which  belonged  to  a 
third  party;  that  he  had  previously  been 
prohibited  by  the  company  from  entering; 
and  that  upon  being  requested  by  the  com- 
pany to  quit,  he  refused  to  do  so,  insisting 
on  his  right  to  remain  for  the  purpose  of 
completing  the  repair,  without  which  repair 
the  carriage  could  not  quit  the  yard.  The 
magistrate  having  refused  to  convict,  held, 
on  appeal  under  Stat.  20  and  21  Vict.,  c.  43, 
that  the  justices  were  not  bound  to  convict, 
inasmuch  as  it  was  competent  to  them,  if 


they  thought  fit,  to  decide  that  T.  was  not  a 
wilful  trespasser.  Jones  v.  Taylor,  1  Ellis  &: 
Ellis,  20;  102  E.  C.  L.,  20.     1858. 


TKESPASSERS. 

1.  Children.  Where  a  boy,  aged  about 
seven  years,  was  injured  while  attempting  to 
climb  up  the  ladder  of  a  freight  car  while  iu 
motion  along  a  public  street  in  a  city,  and  it 
appeared  that  the  train  was  not  being  run  at 
an  unlawful  rate  of  speed,  it  moving  tiot 
faster  than  four  miles  an  hour,  that  the  train 
was  propei-ly  manned,  with  every  employe 
at  his  station,  and  that  the  train  was  under 
perfect  control,  and  being  run  with  ths 
greatest  care  and  caution,  it  was  held  that 
the  company  was  not  liable.  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co.  v.  Stumps,  69' 
ni.,  409.     1873. 

2.  Evidence.  When  the  evidence  is  not 
only  undisputed,  but  the  facts  are  clear  and 
convincing,  and  admit  of  but  one  conclusion, 
it  is  the  duty  of  the  court  to  decide,  as  a. 
matter  of  law,  whether  the  ultimate  fact  in- 
volved therein,  namely,  the  existence  of  neg- 
ligence or  contributory  negligence,  has  or 
has  not  been  sufficiently  proven.  So  held, 
where  a  boy  climbed  upon  a  freight  train 
and  was  injured  through  his  own  fault. 
Buckley  v.  New  York  and  Harlem  R.  R.  Co., 
43  N.  Y.  Superior  Ct.,  187.  1878.  See,  also, 
Finney  v.  Northern  Pacific  R.  R.  Co.,  13. 
Amer.  &  Eng.  R.  R.  Cases  (Dak.),  17.     1883. 

3.  Expulsion  from  train.  Where  a  brake- 
man  kicked  a  trespassing  boy  from  the  plat- 
form of  the  car,  when  the  train  was  running^ 
about  ten  miles  an  hour,  held,  that  the  case 
was  properly  for  the  jury;  the  putting  the 
boy  off  the  car  was  in  the  scope  of  the  brake- 
man's  duty ;  the  illegality  of  the  manner  of 
doing  the  act  did  not  exonerate  the  com- 
pany. Hoffman  v.  N.  Y.  Central  and  Hud- 
son River  R.  R.  Co.,  87  N.  Y.,  35,  1881;  46 
N.  Y.  Superior  Ct.,  536,  1880;  44  N.  Y.  Supe- 
rior Ct.,  1,  1878.  See,  also.  Rounds  v.  Dela- 
ware, Lackawanna,  etc.,  R.  R.  Co.,  5  Thomp- 
son &  Cook  (N.  Y.  Supreme  Ct.),  475, 1874;  3 
Hun  (N.  Y.),  329,  1874;  affirmed,  64  N.  Y., 
129,  1876 ;  Hoffman  i\  New  York  Central  and: 
Hudson  River  R.  R.  Co.,  4  Amer.  &  Eng.  R. 
R.  Cases  (N.  Y.),  537, 1881 ;  Pennsylvania  Co. 
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V.  Toomey,  91  Pa.  St.,  256,  1879;  1  Amer.  & 
Eng.  R.  R.  Cases,  461. 

4.  —  The  company  is  liable  for  the  wilful 
acts  of  an  employe  engaged  in  the  expulsion 
of  a  trespasser.  Carter  v.  Louisville,  New 
Albany  and  Chicago  Ry  Co.,  8  Amer.  & 
Eng.  R.  R.  Cases  (Ind.),  347.     1S82. 

5.  Riding  upon  train;  personal  injury. 
A  hoy  was  permitted  by  a  conductor  to  ride 
on  the  train  to  sell  newspapers,  in  violation 
of  the  regulations  of  the  company,  and  was 
killed  by  an  accident.  Held,  that  the  boy 
was  a  mere  trespasser,  and  the  company  was 
not  liable.  Duff  v.  Allegheny  Valley  R.  R. 
Co.,  91  Pa.  St.,  458,  1879;  2  Amer.  &  Eng. 
R.  R.  Cases,  1. 


TRIAL. 

1.  Practice.  Matters  in  relation  to  trial  of 
causes  determined.  Union  Pacific  B.  R.  Co. 
V.  Wilson,  1  Wyoming,  307,  1875;  Mayor  of 
New  York  v.  Broadway  and  Seventh  Avenue 
B.  B.  Co.,  54  Howard's  Practice  (N.  Y.),  323, 
1878. 


TROVER. 

See   Bailuehts;   Caiuiuqe   oir  MEIlCHA^'DIS1^;    LaT' 
ERAL  Railways;  Mortqags. 

1.  Assignment.  An  action  of  trover  is  not 
assignable.  R.  S.,  §  3462.  Wallen  v.  St. 
Louis,  Iron  Mountain  and  Southern  Ry  Co., 
74  Mo.,  521.     1881. 

2.  Conversion  of  money  found  on  cars. 
Defendant  H.  found  a  sum  of  money  in  one 
of  plaintiflE's  cars  which  he  delivered  to  the 
conductor  to  be  restored  to  the  owner,  if 
called  for.  The  conductor  delivered  it  to 
plaintiflE's  treasurer.  Subsequently  H.  de- 
manded the  money,  and  which  being  refused 
he  brought  action  therefor  and  recovered  a 
verdict.  After  the  verdict  defendant  M., 
the  owner  of  the  money,  demanded  it  of 
plaintiff,  whereupon  an  action  was  com- 
menced to  restrain  proceedings  upon  the 
verdict.  Held,  that  the  refusal  to  deliver  to 
H.  was  evidence  tending  to  show  a  conver- 
sion, but  was  not  an  actual  conversion,  nor 
did  it  aflfect  the  title  or  claim  of  M. ;  that 
upon  his  appearance  and  demand  of  the 
money,  all  right  of  H.  thereto  was  ended, 
and  that  plaintiff  not  having  had  an  oppor- 


tunity to  interpose  this  defense,  was  entitled 
to  the  aid  of  equity  to  restrain  the  enforce- 
ment of  the  verdict ;  but  that  the  questioii 
as  to  whether  plaintiff  or  H.  had  the  right 
to  the  custody  of  the  money  for  the  owner 
could  not  be  raised  in  this  action,  as  it  was- 
disposed  of  in  the  original  action ;  and  as  it 
must  be  assumed  that  H.  was  right  in  bring- 
ing his  action  and[  proceeding  to  vei-dict,  ha 
was  entitled  to  be  allowed  his  taxable  costs 
therein.  New  York  and  Harlem  B.  B.  Co.  v. 
Haws,  56  N.  Y.,  175, 1874;  6  Amer.  R'y  Rep.^ 
173. 

3.  Cord  wood.  Proper  measure  of  dam- 
ages for  the  taking  of  cord  wood  held  to  be 
the  value  of  the  wood,  with  six  per  cent, 
interest  from  time  of  taking.  Charles  v.  St. 
Louis  and  Iron  Mountain  B.  B.  Co.,  58  Mp., 
458.     1874. 

4.  Delivery  by  mistake.  The  plaintiff,  a. 
railway  company,  delivered  to  the  defend- 
ant, tlirough  mistake,  three  cars  of  oil,  which 
the  defendant  converted  to  his  own  use. 
Held,  that  the  defendant  might  show  that  he 
received  the  oil  unwittingly,  and  that  he 
had  received  from  the  plaintiff  no  more  oil 
than  he  was  entitled  to  receive,  and  that,  if 
there  was  a  mistake,  it  was  the  plaintiff's.. 
Waring  v.  Pennsylvania  B.  B.  Co.,  76  Pa. 
St.,  491.     1874. 

5.  Evidence.  Defendant  offered  evidence- 
that  the  staves  were  cut  from  land  owned 
by  the  president  of  the  corporation,  in  con- 
nection with  evidence  that  the  president 
had  directed  the  taking  of  them.  There  was 
no  evidence  that  he  had  not  granted  permis- 
sion to  plaintiffs  to  cut  the  staves,  and  no- 
other  evidence'  that  they  belonged  to  liim. 
Held,  that  the  offer  was  properly  rejected. 
Allen  V.  St.  Louis,  Iron  Mountain  and 
Southern  Ry  Co.,  72  Mo.,  386.  1880.  See, 
also,  Dunn  v.  St.  Louis,  Iron  Mountain  and' 
Southern  Ry  Co.,  70  Mo.,  663.     1879. 

G.  Pleading.  Pleadings  in  actions  of 
trover  examined.  Gregory  Point  Marine 
Ry  Co.  v.  Selleck,  43  Conn.,  320,  1876;, 
Macon  and  Western  B.  R.  Co.  v.  Meador,  67 
Ga.,  672,  1881. 

7.  Railway  ties.  Where  ties  were  taken, 
and  used  by  a  railway  subcontractor,  and 
the  road  was  in  use  before  it  was  delivered 
to  the  company,  the  owner  of  tlie  ties,  after 
waiting  until  they  had  become  realty,  can- 
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not  bring  trover  against  the  corporation  as 
for  their  conversion.  Detroit  and  Bay  City 
B.  B.  Co.  V.  Busch,  43  Mich.,  571,  1880;  31 
Amer.  E'y  Rep.,  171 ;  9  Amer.  &  Eng.  R.  R. 
Cases  (Mich.),  151,  1880. 


TRUST. 


See  MOBTQAQE. 


1.  Adverse  possession.  A  trustee  cannot 
claim  adversely  to  those  for  whom  he  ac- 
quired and  holds  the  property.  Bailroad 
Co.  V.  Diirant,  95  U.  S.,  576.     1877. 

2.  Attachment.  When  a  railway  com- 
pany deposits  its  funds  with  a  trustee  for 
the  purpose  of  paying  its  coupons,  such 
fund  is  not  thereafter  sub  ject  to  attachment. 
Bogers  Locomotive  Works  v.  Kelly.  21  Hun 
(N.  Y.),  399,  1879;  88  N.  Y.,  234,  1882. 

3.  Death  of  trustee.  A  trust  to  sell  or 
improve  lands;  to  invest  and  reinvest  the 
proceeds;  to  collect  rents  and  income;  to 
pay  taxes,  assessments,  commissions  and 
other  annual  expenses  and  charges;  to  pay 
over  the  net  income,  and  to  divide  the  •  es- 
tate, vests  a  fee  simple  title  in  the  designated 
trustees,  not  limited  to  the  life-time  of  the 
donor's  children,  which  trust  descends  to 
the  heir  at  common  law,  the  eldest  son  of 
the  survivor  of  the  trustees,  and  his  con- 
tract to  sell  lands  of  the  estate  may  be 
specifically  enforced.  ZabrisMe  v.  Morris 
and  Essex  B.  B.  Co.,  33  N.  J.  Eq.,  23,  1880; 
Morris  and  Essex  B.  B.  Co.  v.  ZabrisMe,  34 
ib.,  283,  1881. 

4.  Deed.  A  conveyance  in  trust  construed. 
Allegheny  B.  B.  Co.  v.  Casey,  79  Pa.  St.,  84. 
1875. 

5.  Corporation  stock.  Where  railway 
stock  is  deposited  with  a  trustee  for  the  bene- 
fit of  a  party  named,  and  the  cestui  que  trust 
desires  to  sell  the  stock,  but  the  donor  of  the 
trust  refuses  to  consent,  a  court  has  no  power 
to  compel  such  consent.  Vanderbilt,  In  re, 
20  Hun  (N.  Y.),  520.     1880. 

6.  Deposit  of  bonds.  Bonds  deposited  in 
trust  for  the  benefit  of  certain  creditors  will 
be  applied  in  accordance  with  the  terms  of 
the  trust,  although  such  deposit  was  not 
made  with  the  knowledge  of  the  creditors 
to  be  benefited  thereby.  Bogers  Locomotive 
Works  V.  Kelley,  88  N.  Y.,  335,  1882;  revers- 


ing Same  v.  Same,  19  Hun  (N,  Y.),  399, 
1879. 

7.  Donations  to  ofBcer  for  railway  com- 
pany. The  acting  president  and  active  man- 
ager of  a  raijroad  company,  by  an  oppressive 
exercise  of  his  powers,  procured  donations  of 
property  to  be  made  to  him  in  trust  for  the 
railroad,  company.  Held,  that  his  action 
was  illegal,  and  that  it  affected  the  company, 
and  that  the  effect  was  that  he  held  the 
property  in  trust  for  the  donors,  and  not  the 
company.  Union  Paoijic  B.  B.  Co.  v.  Dilrant, 
3  Dillon  (U.  S.  C.  C),  343.     1874. 

8.  Expense  of  execution  of  trust.  Where 
a  large  body. of  land  is  conveyed  to  trustees 
to  secure  the  payment  of  the  principal  and 
interest  of  a  great  number  of  railway  bonds, 
which  have  a  long  time  to  run  before  matu- 
rity, and  the  grantor,  the  railway  company, 
in  the  trust  deed  reserves  the  right  to  sell 
the  lands  and  pay  the  proceeds  of  the  sales 
thereof  to  the  trustee,  after  deducting  ex- 
penses incurred  in  executing  the  trust,  it 
may  retain  the  proper  amount  for  expenses 
in  making  the  sales,  and  may  also  pay  the 
taxes  out  of  the  proceeds  thereof.  Nickerson 
V.  Atchison,  Topeka  and  Santa  FeB.  B.  Co., 
17  Federal  Reporter,  408;  3  McCrary  (U.  S. 
C.  C),  455.     1881. 

9.  —  One  jointly  interested  with  others  in 
a  common  fund,  and  who,  in  good  faith, 
maintains  the  necessary  litigation  to  save  it 
from  waste  and  destruction,  and  secure  iis 
proper  application,  is  entitled  in  equity  to 
reimbursement  of  his  costs  as  between  solic- 
itor and  client,  either  out  of  the  fund  itself, 
or  by  proportional  contribution  from  those 
who  receive  the  benefit  of  the  litigation. 
Trustees  Internal  Improvement  Fund  of 
Florida  v.  Qreenough,  13  Amer.  &  Eng.  R. 
R.  Cases  (U.  S.  S.  C),  345.     1882. 

10.  —  Where  a  large  number  of  bonds  is- 
sued by  a  corporation  are  secured  by  a  trust 
fund,  which  is  being  wasted  and  misapplied 
by  the  trustees,  or  which  they  refuse  or 
neglect  to  apply  to  the  payment  of  the 
bonds,  a  holder  of  a  portion  of  such  bonds 
who,  in  good  faith,  files  a  bill  to  secure  the 
due  application  of  the  fund,  and  succeeds  in 
bringing  it  under  the  control  of  the  court 
for  the  common  benefit  of  the  bondholders, 
is  entitled  to  have  his  costs,  counsel  fees  and 
necessary  expenses  of  the  litigation,  that  is 


TUNNELS  —  TURNPIKES. 


1217 


Diversion  of  Water  —  Crossings. 


to  say,  his  costs  as  between  solicitor  and 
client,  paid  out  of  the  fund  before  its  dis- 
tribution,   lb. 

11,  —  Such  a  complainant,  however,  is 
not  entitled  to  an  allowanoe^for  his  private 
expenses,  such  as  traveling  fares  and  hotel 
bills,  nor  for  his  own  time  or  personal  serv- 
ices,   lb. 

13.  Misapplication  of  funds ;  res  adjudi- 
cata.  A  creditor's  bill  which  sought  to 
follow,  as  tnjst  money,  funds  of  a  bank  in- 
vested by  its  officers  in  a  railroad  company, 
was  dismissed,  on  the  ground,  among  others, 
that  the  Identity  of  the  property  purchased 
with  the  money  of  the  bank  could  not  be  as- 
certained. Held,  that  such  decree  was  a  bar 
to  a  new  bill  brought  for  the  same  purpose, 
and  substantially  the  same  as  the  first,  ex- 
cept that  it  contained  an  averment  which 
was  not  in  the  first  bill,  to  the  effect  that 
the  complainant  had  reduced  to  judgment 
his  claim  against  the  ofiBcers  of  the  bank  for 
the  misappropriated  funds.  Case  v.  New 
Orleans  and  Carrollton  R.  R.  Co.,  3  Woods 
(U.  S.  C.  C),  236.     1876. 

13.  Operation  of  railway  by  trustees; 
fences.  Where  a  railroad  has  been  taken 
possession  of  under  a  mortgage,  by  trustees 
for  bondholders,  and  is  being  operated  by 
them,  and  where,  by  the  mortgage,  power  is 
given  to  them  to  make  repairs  and  additions 
to  the  road,  they  may  be  held  for  a  perform- 
ance of  the  duties  imposed  by  the  statute  in 
relation  to  fences.  Jones  v.  Seligman,  81  N. 
Y.,  190,  1880;  3  Amer.  &  Eng.  R.  R.  Cases, 
S36. 

14.  Bight  to  purchase  obligations  of  ces- 
tui que  trust.  There  is  no  rule  of  law  or 
equity  that  incapacitates  a  trustee  from  pur- 
•chasing  the  obligations  of  his  cestui  que 
ti-ust  which  have  become  largely  vested  in 
a  third  person.  If  they  ai'e  valid  obligations 
they  may  be  sold  and  transferred  to  any  one, 
and  such  transfer  will  pass  a  good  title  to 
them.  Clark  v.  Flint  and  Fere  Marquette 
By  Co.,  5  Hun  (N.  Y.),  556.     1875. 


TUNNELS. 

See  Bminbnt  Domain. 

1.  liyarsion  of  water.    A  railway  com- 
pany having  constructed  a  tunnel  on  its  own 
Vol.  11  —  77 


land,  thereby  diverted  the  subterranean 
water  from  plaintiff's  land  contiguous  to  the 
tunnel.  Held,  that  the  company  was  not 
liable  for  the  diversion  of  this  undergi-ound 
water,  the  same  being  done  in  the  exercise 
of  the  ownership  of  defendant's  own  land. 
Oalgay  v.  Great  Southern  and  Western  Sy 
Co.,  4  Irish  Common  Law,  456.     1854. 

2.  Excavation  ;  child.  The  railway  tun- 
nel connecting  the  Union  depot  in  St.  Louis 
with  the  Illinois  and  St.  Louis  bridge  was,  at 
a  point  where  it  was  uncovered,  and  within 
the  line  of  a  public  street,  left  unguarded,  ex- 
posing a  perpendicular  wall  fourteen  feet  in 
depth  below  the  surface  of  the  street.  The 
petitioner,  a  boy  four  years  of  age,  strayed 
away  from  his  home,  about  two  blocks  dis- 
tant, under  circumstances  not  disclosed  by 
the  testimony,  fell  into  this  excavation,  and 
sustained  a  fracture  of  the  thigh  bone.  It 
appeared  that  his  parents  were  poor  and 
unable  to  employ  a  servant  to  look  after 
him ;  that  he  sustained  no  other  injury  ex- 
cept physical  pain  and  suffering;  that  the 
tunnel  was  in  custody  of  receivers  of  this 
court.  Held,  that  the  unguarded  excavation 
was  a ,  nuisance,  the  continuing  of  which 
rendered  the  receivers  liable  to  pay  out  of 
the  fund  in  their  charge  damages  for  any 
injury  of  which  it  was  the  proximate  cause ; 
that  the  petitioner  was  in  law  incapable  of 
negligence,  and  that  the  burden  of  showing 
contributory  negligence  on  the  part  of  the 
parents,  such  as,  imputed  to  the  petitioner, 
would  bar  a  recovery,  rested  with  the  re- 
spondents. Morgan  v.  Illinois  and  St.  Louis 
Bridge  Co.,  5  Dillon  (U.  S.  C.  C),  96.     1878. 

3.  Streets,  A  railroad  company  con- 
structing its  road  in  a  tunnel  or  archway 
under  a  public  street  does  not  impair  its 
right  to  the  exclusive  use  of  the  ground  over 
the  tunnel.  Junction  B.  B.  Co.  v.  Boyd,  8 
PhUadelphia,  224.     1870. 


TURNPIKES, 

See  Eminent  Domain;  Street  Railways. 

1.  Crossings.  Where  a  railway  and  turn- 
pike are  constructed  at  the  same  time,  but 
the  railway  company's  chartered  rights  are 
prior  in  time,  it  is  the  duty  of  the  turnpike 
company  to  construct  the  necessary  railings 
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or  banisters,  and  for  an  injury  resulting 
from  this  neglect  the  turnpike  company 
alone,  not  the  railway  company,  is  liable. 
ZucareUo  v.  Nashville  and  I  Chattanooga  R. 
B.  Co.,  3  Baxter  (Tenn.),  364, 1874;  31  Amer. 
B'y  Rep.,  188. 

2.  —  In  trespass  for  disturbing  the  bed  of 
a  turnpike  rOad,  by  building  a  railroad 
thei'eon,  the  measure  of  damages  is  the 
damage  actually  sustained  by  reason  of  the 
acts  of  the  defendant,  not  the  ,entire  value 
of  the  land  composing  the  bed  of  the  road. 
Stockton,  etc.,  Oravel  Road  Co.  v.  Stockton 
and  CopperopoUs  JR.  i?.  Co.,  58  Cal.,  11. 
1878. 

3.  Location  of  railway.  The  charter  of 
a  railway  company  provided  that,  if  the  line 
should  intersect  any  highway,  the  company 
should  restore  it  to  its  former  usefulness; 
and  that  the  railway  should  be  so  located 
within  the  town  of  H.  that  in  its  construc- 
tion and  use  it  should  not  interfere  with  a 
certain  turnpike  road  so  as  to  obstmct,  im- 
pede or  endanger  public  travel.  The  loca- 
tion of  the  road  was  to  be  approved  by  the 
railway  commissioners,  and  a  special  com- 
mittee appointed  by  the  superior  court  was 
to  determine  whether  the  company  had 
complied  with  this  requirement  of  its  char- 
ter. The  road  was  located  for  two  miles  in 
the  town  of  H.,  close  beside  the  turnpike, 
the  traveled  path  of  which  was  in  some 
places  changed  to  make  room  for  the  road. 
The  commissioners  approved  the  location, 
and  the  committee  reported  that  the  com- 
pany had  complied  with  the  requirements  of 
its  charter.  Thirty  years  afterwards,  when 
the  turnpike  had  become  a  highway,  the  in- 
crease of  travll  upon  the  highway,  and  of 
the  number  and  speed  of  the  trains  on 
the  railway,  had  rendered  the  proximity  of 
the  track  to  the  highway  a  much  greater  in- 
jury to  the  public  than  it  was  at  first,  and 
the  attorney  for  the  state  applied  for  a  man- 
damus to  compel  the  company  to  change 
the  location  of  its  road  and  to  restore  the 
highway  to  its  former  usefulness.  Held, 
that  the  provisions  of  the  charter  were  not 
intended  to  impose  upon  the  company  the 
duty  of  removing  all  danger  incident  to  the 
operation  of  the  railway.  That  no  further 
legal  duty  was  imposed  upon  the  company 
by  reason  of  the  increased  danger  from  the 


increase  of  travel  on  the  highway  and  of 
the  number  and  speed  of  the  trains.  State 
V.  New  Haven  and  Northampton  Co.,  45. 
Conn.,  331.    1877. 

4.  —  right  of  owner  of,  fee ;  laying  rail- 
way on  turnpike.  When  a  turnpike  cpm- 
pany,  having  merely  the  right  of  way  along 
the  line  of  its  road,  laid  down  a  railway 
tr3.ok,  it  is  liable  for  damages  to  the  owner 
of  the  land.  Even  if  the  claimant  has  giveq 
a  release  of  damages  to  the  turnpike  com- 
pany, it  would  still  be  liable,  on  changing  a 
road  that  could  be  used  by  the  whole  neigh,- 
borhood  into  one  merely  beneiicial  to  the 
company.  The  claimant  should  be  allowed 
for  the  future  damages  to  his  property  that 
would,  result-  from  the  ordinary  use  of  the 
railroad.  Mumma  v.  Harrisburg  B.  R.  Co., 
1  Pearson  (Pa.),  24.     1851. 


TURN-TABLE. 

1.  Injnry  to  children.  Facts  stated  which 
were  held  sufficient  to  render  a  railway  com- 
pany liable  in  damages  for  injuries  inflicted 
upon  a  child  while  it  was  playing  on  a  railway 
turn-table.  Evansich  v.  O.,  C.  and  S.  F.. 
IVy  Co.,  57  Tex.,  133,  1883;  6  Amer.  &  Eng,. 
R.  R.  Cases,  183. 

2.  —  To  hold  a  railroad  company  liable 
for  the  consequences  of  its  negligence  in 
leaving  a  turn-table  unfastened  and  un- 
guarded, it  is  not  necessary  to  show  that  the 
company  was  the  owner  of  the  turn-table. 
It  is  sufficient  if  it  appears  that  it  was  in  the- 
charge  or  under  the  control  of  the  company. 
Nagel  v.  Missouri  Pacific  Ry  Co.,  75  Mo.,. 
653,  1883;  10  Amer.  &  Eng.  R.  R.  Cases,  703. 

3.  —  The  question  of  negligence  in  leav- 
ing a  turn-table  exposed  to  use  of  childrea 
is  one  for  the  jury.  A.  and  N.  R.  R.  Co.  v.. 
Bailey,  11  Neb.,  332,  1881;  10  Amer.  &  Eng. 
R.  R.  Cases,  742;  Kansas  Central  R'y  Co.  u. 
Fitzsimmons,  23Kans.,  686,  1879. 

4.  —  Where  a  turn-table  was  situated  ini 
an  exposed  place  near  a  populous  city,  where^ 
boys  often  play,  and  yet  was  left  without 
looks  or  fastenings,  and  without  being, 
watched  or  guarded  or  even  fenced  in,  and 
a  boy  hunting  his  father's  cow  went  to  the 
turn-table  with  other  boys,  and  rode  and 
played  upon  it,  and  was  injured  by  means. 
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thereof,  and  the  juiy  found  that  the  railway- 
company  leaving  the  turn-table  in  that  con- 
dition was  guilty  of  negligence,  and,  was 
liable  for  the  injuries  to  the  boy,  held,  that 
the  Terdict'of  the  jury  is  conclusive.  And 
where  the  jury  also  find  in  such  case  that 
the  boy  is  not  guilty  of  contributory  negli- 
gence, which  finding  has  been  approved  by 
the  trial  court,  held,  that  under  the  circum- 
stances of  this  case  the  verdict  cannot  be 
disturbed  by  the  supreme  court.  Kansas 
Central  Ry  Co.  v.  Fitzsimmons,  33  Kans., 
686.  1879.  See,  also,  Kansas  Central  B'y 
Co.  V.  Fitzsimmons,  18  Kans.,  34.    1877. 

5.  —  Where  a  turn-table,  not  covered  with 
plank  or  waUed  except  where  the  rails  of  the 
switch  intersected,  was  constructed,  not 
near  to  any  public  street  or  place  where  the 
public  were  in  the  habit  of  passing,  but  in 
an  isolated  place,  and  a  boy  about  nine  years 
old,  while  he  and  others  were  turning  and 
riding  upon  it,  was  seriously  hurt,  it  also  ap- 
pearing it  was  latched,  but  not  locked,  it  was 
held,  in  an  action  by  the  boy  to  recoyer  for 
the  injury,  that,  in  view  of  the  isolated  posi- 
tion of  the  table,  the  railway  company  was 
not  guilty  of  such  negligence  as  to  render  it 
liable.  St.  Louis,  Vandalia  and  Terre  Haute 
R.  B.  Co.  V.  Bell,  81  111.,  76.     1876. 

6.  —  Persons  operating  a  turn-table  in  a 
public  street  are  bound  to  such  vigilance  as 
may  be  reasonably  necessary  to  prevent  col- 
lisions. Schureman  v.  Mo.  B'y  Co.,  7  Mo. 
App.,  570.    1879. 

7.  —  It  is  negligence  on  the  part  of  a  rail- 
road company  to  omit  to  secure  its  turn- 
tables so  that  children  cannot  revolve  them. 
If  a  child  is  injured  in  consequence  of  such 
an  omission,  the  company  will  be  liable,  and 
the  fact  that  the  turn-table  was  being  re- 
volved by  other  children  at  the  time  will 
make  no  difference.  Nagel  v.  Missouri  Pa- 
cific By  Co.,  75  Mo.,  653,  1883;  IQ  Amer.  & 
Eng.  R.  R.  Cases,  702.  See,  also,  Keefe  v. 
Milwaukee  and  St.  Paul  B'y  Co.,  31  Minn., 
307,  1875;  19  Amer.  R'y  Rep.,  331. 

8.  —  The  fact  that  the  turn-table  of  a  rail- 
way company,  on  which  a  child  of  tender 
years  was  injured,  through  the  negligence 
of  the  company's  agents,  was  located  on  the 
premises  of  the  company,  cannot  affect  the 
right  of  the  child  to  recover  for  the  damage 
inflicted.    Evansich  v.  G.,  C.  and  S,  F.  B'y 


Co.,  57  Tex.,  136,  1883;  6  Amer.  &  Bug.  R. 
R.  Cases,  183. 

9.  —  An  instruction  to  the  jury  to  find  for 
plaintiffs  if  they  "believe  from  theeviilence 
that  plaintiffs  negligently  permitted  thejr 
son  to  wander  from  his  home  and  go  upoij, 
the  turn-table  of  defendant,  and  that  the  son 
was  killed  by  said  turn-table,  and  that  he 
was  so  yoimg  and  inexperienced  as  not  to 
possess  sufficient  judgment  to  warn  him  of 
the  danger  of  the  place  or  character  of  th^ 
machinery,  and  that  he  was  killed  by  neg- 
ligence and  carelessness  of  defendant  in  not 
properly  guarding  and  protecting  said  turn- 
table and  keeping  children  from  playing  on 
the  same,"  was  held  to  be  clearly  erroneous ; 
but  it  w^as  also  held,  that,  because  of  said  in- 
struction, the  court  would  not  reverse  the 
judgment  where  it  appeared  that  therp  was 
no  evidence  whatever  that  plaintiffs  ever  as- 
sented to,  or  approved  of,  their  child  going 
on  the  turn-table ;  but  on  the  contrary,  they 
prohibited  his  so  doing.  Koons  v.  St.  Louis, 
and  Iron  Mountain  B.  B  Co.,  65  Mo.,  593. 
1877. 

10.  —  The  custom  of  other  railroads,  as 
to  keeping  their  turnTtables  locked,  is  imma- 
terial upon  the  issue  whether  or  not  the  de- 
fendant railroad  was  guilty  of  negligence  in 
not  doing  so.    lb. 

11.  — The  opinions  of  witnesses  who  are 
not  experts,  as  to  whether  or  not  a  turn- 
table is  a  dangerous  machine,  and  as  tq 
whether  or  not  it  was  gross  carelessness  toi 
leave  it  unfastened  or  uncovered,  are  not 
competent  evidence.    lb. 


ULTRA  VIBES. 

See  Highway. 

1.  Aid  to  state  fair.  Corporations  pos- 
sess the  powers  expressly  conferred  by  law, 
and  such  implied  powers  as  are  necessary  to 
enable  them  to  exercise  the  powers  expressly 
granted,  and  no  others ;  yet,  although  there 
may  be  a  defect  of  power  in  a  corporation  to 
make  a  contract,  if  a  contract  made  by  it  is 
not  in  violation  of  the  charter  of  the  coi'po- 
ration,  or  of  any  statute  prohibiting  it,  and 
the  corporation  has  by  its  promise  induced 
a  party,  relying  upon  such  promise  and  in 
execution  of  the  contract,  to  expend  money 
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and  perform  his  part  of  the  contract,  the 
corporation  is  liable  on  the  contract.  A 
railway  company  may  be  held  liable  upon  a 
subscription  made  to  secure  the  location  of 
a  state  fair.  State  Board  of  Agriculture  v. 
Oitizens'^treet  R'y  Co.,  47  Ind.,  407.     1874. 

2.  Bills  of  exchange ;  acceptance.  It  is 
not  competent  for  a  company  incorporated  in 
the  usual  way  for  the  formation  and  work- 
ing of  a  railway,  to  draw,  accept  or  indorse 
bills  of  exchange ;  and  the  question  is  prop- 
erly raised  by  a  plea  denying  the  acceptance, 
though  the  acceptance  was  given  by  order 
of  the  directors  and  under  the  common  seal 
■of  the  company.  Bateman  v.  Mid-Wales 
Ji'y  Co.,  Law  Reports,  1  Common  Pleas 
"Cases,  499.     1866. 

3.  Contract  to  borrow  money.  Where  a 
•corporation  is  created  for  certain  purposes, 
with  power  to  sue  and  be  sued,  and  to  bor- 
row money  for  the  completion  of  those  pur- 
poses, and  to  secure  the  repayment  of  such 
money  by  an  instrument  which  on  its  face 
imports  a  convenant  for  repayment,  if 
money  be  so  borrowed  and  so  secured,  and 
not  duly  repaid,  an  action  may  be  main- 
tained against  the  corporation  on  breach  of 
the  covenant,  although  there  are  no  specific 
statutory  provisions  enabling  it  to  bind  itself 
by  such  a  covenant.  Eastern  Union  Ky  Co. 
V.  Hart,  14  Eng.  Law  &  Equity,  535;  17 
Jurist,  89;  23  Law  Jour.  (N.  S.,  Exch  ),  20;  8 
Exoh.,  116;  8  Welsby,  Hurlstone  &  Gordc>n, 
116.     1852. 

4.  Canal  company;  contract.  It  is  not 
ultra  vires  tdr  a  canal  company,  having  the 
right  to  draw  water  from  a  public  river  for 
its  chartered  purposes,  to  agree  to  discharge 
its  waste  water  at  a  certain  point.  Armstrong 
V.  Pennsylvania  R.  R.  Co.,  38  N.  J.  Law,  1, 
1875;  13  Amer.  R'y  Rep.,  1. 

5.  Cartasre.  A  railway  company  has  the 
right,  incidental  to  its  business,  to  engage  in 
tlie  cartage  of  merchandise  to  and  from  its 
depots.  Attorney-General  v.  Grand  Trunk 
R'y  Co.,  16  Decisions  des  Tribunaux  (Lower 
Canada),  91.     1865. 

0.  Contract.  Where  a  corporation  has 
entered  into  a  contract  which  has  been  fully 
performed  on  one  part,  and  nothing  remains 
but  for  it  to  pay  the  consideration  money,  it 
will  not  be  allowed  to  set  up  that  the  con- 
tract was  ultra  vires.    Oil  Creek  and  Alle- 


gheny River  R.  R.  Co.  v.  Pennsylvania 
Transportation  Co.,  88  Pa.  St.,  160,  1876 ;>  16 
Amer.  R'y  Rep. ,  322.  See,  also,  Atlantio  and 
Paciflo  Telegraph  Co.  v.  Union  Pacifio  R'y 
Co.,  1  Federal  Reporter,  745;  1  McCrary  (U. 
S.  C.  C),  541.     1880. 

7.  —  The  managing  body  of  a  railway 
company  has  no  power  to  enter  into  a  con- 
tract fixing  and  regulating  the  future  traffic 
wliich  may  be  carried  upon  a  line  of  railway 
which  the  company  may  thereafter  be  em- 
powered to  construct,  so  as  to  give  to  an- 
other railway  company  an  interest  in  such 
traffic  and  profits.  The  court  will  not  by 
implication  import  conditions,  not  expressed, 
into  an  agreement,  unless  there  is  something 
in  the  agreement  which  shows  that  the  par- 
ties must  have  intended  such  conditions. 
Midland  Ry  Co.  v.  London  and  Northwest- 
ern R'y  Co.,  Law  Reports,  3  Equity  Cases,. 
524.     1866. 

8.  —  A  contract  made  with  a  town  for 
right  of  way  through  its  streets,  conditioned 
that  the  railway  company  should  extend  its 
road  a  certain  distance  beyond  the  town, 
was  held  not  to  be  ultra  vires.  Indianola  v. 
Gulf,  Western  Texas  and  Pacific  Ry  Co.j  56 
Tex.,  594.     1883. 

9.  —  A  contract  of  a  New  York  corpora- 
tion, giving  the  control  of  its  road  to  a  for- 
eign connecting  company,  is  authorized  by 
the  statute  and  is  not  void  as  against  public 
policy.  Ogdensburg  and  Champlain  R.  R. 
Co.  V.  Vt.  and  Canada  R.  R.  Co.,  16  Abbott's 
Practice,  N.  S.  (N.  Y.),  249.     1874. 

10.  Diversion  of  corporate  funds.  A 
railway  company  incorporated  by  act  of  par- 
hament  cannot,  even  with  the  assent  of  all 
its  shareholders,  legally  enter  into  a  contract 
involving  the  application  of  any  portion  of 
its  funds  to  purposes  foreign  from  those  for 
which  it  was  incorporated.  East  Anglian 
R'y  Co.  V.  Eastern  Counties  R'y  Co.,  11  Com- 
mon Bench,  775;  73  E.  C.  L.,  775.     1851. 

11.  Docks.  If  the  directors  of  a  railway 
company  become,  for  the  purposes  of  the 
company,  lessees  of  land,  with  a  privilege  to 
use  docks,  and  agree  to  pay  rent  and  royal- 
ties to  the  owner  of  the  docks,  and  enter 
into  other  conditions  which,  by  a  state  of 
circumstances  subsequently  created,  appear 
to  be  unreasonable  and  impolitic,  such  stip- 
ulations and  conditions  cannot,  on  that  ac- 
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count,  be  treated  as  ultra  vires  of  the  di- 
rectors. Taff  Vale  Ry  Co.  v.  Macnabb,  Law 
Reports,  6  English  &  Irish  Appeal  Cases, 
169;  6  Eng.  (Moak),  1.     1873. 

12.  Estoppel.  *  Although  negotiable  se- 
curities issued  by  a  corporation  without 
authority  of  law,  or  in  violation  of  a 
statute,  are  inoperative  and  void  even  in  the 
hands  of  innocent  holders,  yet  if  the  com- 
pany in  such  case  knowingly  permits  the 
other  contracting  party,  without  objection, 
to  go  on  and  perform  the  contract  on  his 
part,  and  thereby  obtains  and  appropriates 
to  its  own  use  money,  property  or  labor  in 
furtherance  of  some  legitimate  corporate 
purpose,  it  will  be  estopped  from  denying 
its  liability  on  such  contract.  Peoria  and 
Springfield  B.  R.  Co.  v.  Thompson,  103  III., 
187,  1882;  7  Amer.  &  Eng.  R.  R.  Cases,  101. 

13.  Furnishing  means  to  aid  another 
company.  An  agreement  by  a  railway  com- 
pany to  contribute  towards  the  parliament- 
ary deposit  required  for  bills  promoted  by 
another  company  is  ultra  vires.  So  also  is 
an  agreement  to  take  shares  in  future  exten- 
sions of  another  company.  So  also  an  agree- 
ment to  make  traffic  regulations  applicable 
to  future  extension.  Maunsell  v.  Midland 
Oreat  Western  Wy  Co.,  1  Hemming  &  Miller 
(Eng.  Ch.),  ISO.     1863. 

14.  Guaranty  of  bonds.  A  railway  com- 
pany has  power,  upon  a  sufficient  considera- 
tion, to  guaranty  the  payment  of  the  bonds 
of  another  railroad  corporation.  Low  v. 
Central  Pacific  R.  R.  Co.,  53  Cal.,  53,  1877; 
9  Amer;  R'y  Rep.,  866. 

15.  Harbors.  A  railway  company  held 
not  bound  by  a  contract  for  improving  a 
harbor.  Caledonian,  etc. ,  R'y  Co.  v.  Helens- 
burgh Harbor  Trustees,  39  Eng.  Law  & 
Equity,  28.     1856. 

16.  Illegal  contracts.  The  promoters  of 
a  railway  company  contracted  with  a  land 
owner,  being  a  peer  of  parliament,  to  pay 
him  £30,000  personally,  for  his  countenance 
and  support  in  obtaining  its  act,  such  sum  to 
be  independent  of  the  ordinary  payment  for 
land,  severance,  and  other  usual  compensa- 
tion. After  the  passing  of  the  act  the  di- 
rectors of  the  company,  when  formed,  rati- 
fied the  contract,  but  having  doubts  whether, 
under  the  Lands  Clauses  Act,  the  land  owner 
was  entitled  to  the  money  personally,  they 


covenanted  by  deed  to  pay  interest  upon  the 
amount,  which  was  to  be  retained  by  the 
company  or  paid  into  court.  A  separate 
agreement  stipulated  for  the  quantity  of 
land  to  be  taken  for  the  railway,  and  the 
amount  to  be  paid  by  the  company.  Held, 
that  the  original  contract,  and  the  contract 
by  the  directors  after  the  formation  of  the 
company  to  pay  a  sum  of  money  for  coun- 
tenance and  support  previously  given  in  pro- 
curing the  act,  were  ultra  vires  of  the  com- 
pany, and  could  not  be  enforced  against  the 
company  as  payment  of  expenses  of  obtain- 
ing the  act,  under  the  sixty-fifth  section 
of  the  Companies  Clauses  Act,  or  otherwise. 
Earl  of  Shrewsbury  v.  North  Staffordshire 
R'y  Co.,  Law  Reports,  1  Equity  Cases,  593. 
1865. 

17.  Irredeemable  bonds.  Under  an  au- 
thority to  borrow  money  a  railroad  company 
has  no  right  to  raise  money  by  the  issue  of 
irredeemable  bonds,  entitling  the  holder 
merely  to  a  share  of  the  earnings  after  the 
payment  of  certain  dividends  to  stockhold- 
ers. Taylor  v.  Philadelphia  and  Reading 
R.  R.  Co.,  7  Federal  Reporter,  386.     1881. 

18.  Lands.  Where  land  is  donated  to  a 
railway  company,  and  the  title  is  fraudu- 
lently taken  by  the  officers  of  the  company 
to  themselves,  the  company  cannot  maintain 
a  suit  to  acquire  the  title,  if,  by  its  own 
charter,  it  is  forbidden  to  take  and  hold  the 
lands.  Farmers'  Loan  and  Trust  Co.  v. 
Green  Bay  and  Minnesota  R.  R.  Co,  11  Bis- 
sell  (U.  S.  C.  C),  334.     1882. 

19.  —  Where  an  act  creating  a  railway 
company,  or  giving  new  powers  to  an  ex- 
isting company,  authorizes  the  purchase  of 
lands  for  extraordinary  purposes,  a  person 
who  agrees  to  sell  his  land  to  the  company 
is  not  bound  to  see  that  it  is  strictly  required 
for  such  purposes ;  if  he  does  not  know  of 
any  intention  to  misapply  the  funds  of  the 
company,  but  acts  bona  fide  in  the  matter, 
he  may  enforce  performance  of  the  con- 
tract. Eastern  Counties  R'y  Co.  v.  Hawkes, 
35  Eng.  Law  &  Equity  8.     185^. 

20.  —  An  agreement  by  a  railway  board  of 
directors  to  take  land  and  pay  for  it  in  three 
months  from  the  passage  of  the  incorpora- 
tion act  is  valid,  and  its  stipulations  enforce- 
able after  the  passage  of  the  act.  Taylor  v. 
Chichester  and  Midhurst  R'y  Co.,  Law  Re- 
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ports,  4  English  &  Irish  Appeal  Cases,  638. 
1870. 

21.  —  Corporations  acquiring  title  to  lands 
along  the  line  of  a  railroad  may  recover 
damages  for  injuries  tp  such  lands  arising 
from  the  negligence  of  the  receiver  of  such 
road  and  his  agents  engaged  in  operating 
the  line,  notwithstanding  they  acquired  such 
title  for  purposes  foreign  to  the  object  of 
their  creation.  Such  fact  is  no  defense  to 
an  action  for  damages  for  injury  to  their 
lands.  Farmers'  Loan  and  Trust  Co.  v. 
Green  Bay  and  Minnesota  R.  B.  Co.,  12 
Federal  Reporter,  773.     1883. 

22.  Lease.  The  acceptance  of  rent  by  a 
corporation  under  a  lease  which  it  had  no 
power  to  make  would  not  validate  the  lease. 
Ogdensburg  and  Lake  Champlain  B.  R.  Co. 
V.  Vt.  and  Canada  B.  B.  Co.,  6  Thompson 
&  Cook  (N.  Y.  Supreme  Ct.),  488;  4  Hun  (N. 
Y.),  713,  1875;  63  N.  Y.,  176,  1875. 

23.  Loaning'  money.  A  railway  company 
has  power  to  loan  money  to  aid  in  a  work 
auxiliary  to  its  main  business ;  so  held  where 
money  was  loaned  to  aid  in  building  an  ele- 
vated railway.  Cheever  v.  Gilbert  Elevated 
Ky  Co.,  43  N.  Y.  Superior  Cfc.,  478.     1878. 

24.  Musical  festival;  guaranty  of  ex- 
penses. It  is  beyond  the  powers  of  a  rail- 
way company  chartered  by  the  legislature, 
or  of  a  corporation  organized  under  the  St. 
of  1870,  ch.  234,  for  the  manufacture  and 
sale  of  musical  instruments,  to  guaranty 
the  payment  of  expenses  of  a  musical  fes- 
tival; and  no  action  can  be  maintained 
against  such  corporations  upon  such  a  guar- 
anty, although  it  was  made  with  the  reason- 
able belief  that  the  holding  of  the  festival 
would  be  of  great  pecuniary  benefit  to  the 
guarantors  by  increasing  their  proper  busi- 
ness, and  the  festival  has  been  held  and 
expenses  incurred  in  reliance  upon  tiie 
guaranty.  Davis  v.  Old  Colony  R.  R.  Co.; 
131  Mass.,  358,  1881;  3  Amer.  &  Eng.  E.  R. 
Cases,  543. 

26.  Issuance  of  debentures.  Certain  de- 
bentures held  to  have  been  issued  without 
authority.  Fountaine  v.  Carmarthen  Ry 
Co.,  Law  Reports,  5  Equity  Cases,  316.     1868. 

26.  Notice  of  legal  powers.  A  company 
is  presumed  to  know  the  extent  of  the  legal 
powers  of  another  company  with  whom  it 
is  dealing,  and  the  company  is  a  proper  party 


defendant  to  a  suit  in  respect  of  such  deal- 
ings, although  the  bill  seeks  to  make  the  di- 
rectors personally  liable.  Salomons  v.  Laing, 
6  Eng.  R.  R.  &  Canal  Cases,  308.     1850. 

27.  Pipe  lines.  The  Oil  Creek  and  Alle- 
gheny River  R.  R.  Co.  agreed  to  pay  the 
Pennsylvania  Transportation  Co.,  an  oil-pipe 
line,  a  certain  sum  per  barrel  on  all  oil  trans- 
ported by  it,  in  consideration  that  the  pipe- 
line would  deliver  all  the  oil  under  its  control 
to  the  railway  company  for  transportation; 
the  pipe-line  performed|its  part  of  the  agree- 
ment and  brought  suit  to  recover  the  price 
agreed  on.  Held,  thatthe  railway  company 
could  not  set  up  as  a  defense  that  the  con- 
tract was  ultra  vires.  Oil  Creek  and  Alle- 
gheny River  B.  R.  Co.  v.  Pennsylvania 
Transportation  Co.,  83  Pa.  St.,  160,  1876;  16 
Amer.  R'y  Rep,,  332. 

28.  Pledge  of  corporate  bonds.  Where 
the  bonds  of  a  corporation  were  issued  on  the 
understanding  that  they  were  to  be  sold  for 
cash,  but  were  in  fact  pledged  to  a  creditor 
as  collateral  security  for  corporate  notes  held 
by  him,  the  objection  that  this  disposition  of 
them  is  unlawful  is  one  that  is  open  only  to 
the  corporation  or  its  stockholders,  unless  it 
also  affected  some  existing  right;  it  cannot 
be  raised  by  one  jvho  holds  the  property  of 
the  company  under  a  voluntary  conveyance 
or  by  a  purchaser,  at  judicial  sale,  of  the 
equity  of  redemption.  Beedher  v.  Marquette 
and  Pacific  Rolling  Mill  Co.,  45  Mich.,  103. 
1881. 

29.  Purchase  of  stock  in  another  cor- 
poration. The  funds  of  a  company  cannot 
legally  be  devoted  to  the  purchase  of  stock 
in  another  railway  company  (Stat.  8  Vict., 
c.  17).  Balfour  v.  Edinburgh  and  Northern 
R'y  Co.,  10  Scotch  Session  Cases  (3d  series), 
1240,  1848 ;  Elkins  v.  Camden  and  Atlantic 
R.  R.  Co.,  36  N.  J.  Eq.,  5,  1832;  9  Amer.  & 
Eng.  R.  R.  Cases,  590;  Milbank  v.  N.  Y., 
Lake  Erie  and  Western  B.  B.  Co.,  64  How- 
ard's Practice  (N.  Y.),  20,  1883. 

30.  Bights  of  stockholders.  A  stock- 
holder of  a  corporation  will  not  be  allowed, 
after  a  reasonable  time,  to  disturb  and  re- 
scind a  contract  made  by  his  corporation, 
after  the  same  has  been  fully  executed,  on 
the  ground  that  it  is  ultra  vires,  and  in  excess 
of  the  corporate  powers  granted  by  the 
charter  of  the  corporation.     Taylor  v.  South 
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and  North  Alabama  B.  B.  Co.,  13  Federal 
Reporter,  152.     1883. 

31.  Boiling  stock.  A  contract  by  one 
corporation  to  supply  rolling  stock  for  the' 
use  of  another,  held,  not  ultra  vires.  Attor- 
ney-General V.  Great  Eastern  B'y  Co.,  Law 
Reports,  5  Appeal  Cases,  473,  1880 ;  33  Eng. 
(Moak),  768.  See  Same  v.  Same,  Law  Re- 
ports, 11  Chancery  Division,  449;  37  Eng. 
(Moak),  673.     1879. 

32.  Banning  arrangements.  An  agree- 
ment whereby  one  railway  company  grants 
running  powers  over  its  line  to  another  com- 
pany in  consideration  of  the  guaranty  of 
dividends  upon  certain  ^.preferred  stock  is 
not  ultra  vires.  South  Yorkshire  B'y  Co.  v. 
Great  Northern  B'y  Co.,  9  Welsby,  Hurl- 
stone  &  Gordon  (Exchequer),  55,  1853;  Great 
Northern  B'y  Co.  v.  South  Yorkshire  B'y  Co., 
9  Welsby,  Hurlstone  &  Gordon  (Exchequer), 
643,  1854 ;  25  Eng.  Law  &  Equity,  483. 

83.  Sale  of  railway.  A  railway  company 
having  the  right  of  constructing  a  particu- 
lar line  of  road,  with  general  power  to  pur- 
chase all  kinds  of  property  of  whatever 
nature  or  kind,  may  purchase  from  another 
■company  a  road"  constructed  upon  that  line, 
\  if  the  latter  company  had  power  to  sell  and 
■dispose  of  the  same.  As  a  general  rule,  a 
corporation  cannot  transfer  its  franchises, 
nor  a  railroad  company  its  road,  without 
legislative  authority.  Branch  v.  Jesup,  106 
U.  S.,  468, 1883;  9  Amer.  &Bng.  R.  R.  Cases, 
558. 

34.  Steamboats  and  ships.  The  charter 
of  the  Green  Bay  and  Minnesota  R.  R.  Co. 
construed  to  empower  it  to  contract  with 
a  steamboat  line  to  run  in  connection  with 
its  railjicay,  and  to  guaranty  certain  gross 
earnings  to  the  steamboats.  Green  Bay  and 
Minnesota  B.  B.  Co.  v.  Union  Steamboat 
Co.,  107  U.  S.,  98.     1883. 

35.  —  A  company  established  for  one  pur- 
pose cannot,  against  the  will  of  any  dissen- 
tinent  minority  (however  small),  undertake 
■a  business  foreign  to  its  original  object. 
Thus  a  railway  company  cannot  become  a 
■steamboat  company.  Lyde  v.  Eastern  Ben- 
gal B'y  Co.,  86  Beavan  (Eng.  Ch.),  10.  1866. 
See,  also,  Colman  v.  Eastern  Counties  B'y 
Co.,  lO  ib,,  1.     1846. 

36.  —  A  railway  company  had  authority 
to  keep  steam  vessels  for  the  purpose  of  a 


ferry.  Held,  that  such  vessels,  when  other- 
wise unemployed,  might  be  used  by  the 
company  for  excursion  trips  to  the  sea; 
though  a  company  incorporated  for  the  pur- 
pose of  making  a  railroad  cannot,  with  the 
dissent  of  one  of  the  shareholders,  carry  on 
a  trade  distinct  from  the  purposes  for  which, 
it  was  incorporated.  Forrest  v.  Manchester, 
etc.,  B'y  Co.,  30  Beavan  (Eng.  Ch.),  40.  1861. 

37.  — In  an  action  against  a  corporation 
to  recover  damages  occasioned  by  the  negli- 
gence of  its  employes,  it  is  no  defense  to 
show  that  the  act  from  which  the  injury  re- 
sulted was  not  authorized  by  the  charter,  if 
the  corporation  in  any  clear  and  explicit 
manner  recognized  the  act  as  done  in  its 
business,  as  by  eraploying  agents  to  super- 
intend it,  or  receiving  the  proiits  arising 
from  it.  So  held  where  a  railway  com- 
pany opei'ated  a  line  of  steamers  upon 
which  a  passenger  was  injured.  Hutchinson 
V.  Western  and  Atlantic  B.  B.  Co.,  6  Heis- 
keU  (Tenn.),  634, 1871 ;  13  Amer.  R'y  Rep.,  16. 

38.  Street  railways.  A  contract  by 
which  a  street  railway  company  transfers 
the  entire  control  of  the  road,  with  all  its 
franchises,  receiving  in  return  only  a  fixed 
rent,  paid  in  the  form  of  a  dividend  to  its 
stockholders,  is  ultra  vires  and  void.  Mid- 
dlesex B.  B.  Co.  V.  Boston  and  Chelsea  B. 
B.  Co.,  115  Mass.,  347,  1874;  7  Amer.  R'y 
Rep.,  469. 

39.  Superfluous  land.  Where  a  railway 
station  is  erected  upon  arches,  the  land 
under  the  arches  is  not  "superfluous  land" 
within  the  meaning  of  the  Lands  Clauses 
Act  of  1845.  Therefore  such  land  cannot 
be  sold  as  superfluous.  Mulliner  v.  Midland 
B'y  Co.,  Law  Reports,  11  Chancery  Division, 
611,  1879;  37  Eng.  (Moak),  818. 

40.  Who  may  object  to  illegal  act.  A 
bondholder  of  one  railway  company  is  not 
the  proper  person  to  object  to  the  right  of 
another  company  to  own  shares  of  the  stock 
of  the  former.  If  it  exceeded  its  corporate 
power  in  purchasing,  they  belong  to  the 
vendor;  the  state  incorporating  is  the  party 
offended  if  a  violation  of  the  charter  is  com- 
mitted. Matthews  v.  Murchison,  15  Federal 
Reporter,  691.     1883. 

41.  Wharves.  A  railwa,y  communicated 
with  a  river,  upon  the  banks  of  which  the 
company  was  empowered  to  erect  wharves. 
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etc.,  and  take  tolls.  Tlie  navigation  of  the 
river  having  become  deterioriated,  the  com- 
pany was  about  to  support  a  bill  for  improv- 
ing it.  An  injunction  was  granted  to  re- 
strain the  application  of  the  funds  of  the 
company  toward  that  object.  Companies 
having  funds  for  objects  which  are  distinctly 
defined  by  act  of  parliament  cannot  be  al- 
lowed to  apply  them  to  any  other  purpose 
whatever,  however  advantageous  or  profit- 
able that  purpose  may  appear  to  be  to  the 
company,  or  to  the  individual  members  of 
the  company.  Munt  v.  Shrewsbury  and 
Chester  Ry  Co.,  13  Beavan  (Eng.  Ch.),  1. 
1850. 


UNDERGROUND  RAILROAD, 

1.  Statute.  To  authorize  a  general  term 
of  the  supreme  court,  acting  under  ch.  582 
of  the  Laws  of  1880,  to  appoint  commission- 
ers to  determine  whether  and  in  what  man- 
ner an  underground  railroad  shall  be  con- 
structed, it  must  be  shown  affirmatively,  by  a 
statement  of  the  facts,  that  application  for 
the  consent  of  the  owners  of  the  property 
bounded  on  the  line  of  the  proposed  railroad 
has  been  made  and  refused,  and  that  the 
persons  to  whom  the  same  was  made  were 
in  fact  the  owners  of  at  least  one-half  in 
value  of  such  propeity.  Broadway  Under- 
ground R'y  Co.,  In  re,  23  Hun  (N.  Y.),  693. 
1881.  

UNION  DEPOTS. 

1.  Controversy  between  companies.    The 

court  may  interfere  between  two  railway 
companies  entitled  to  the  joint  use  of  a  sta- 
tion by  prescribing  regulations  for  its  man- 
agement; but  such  interference  ought  not 
to  take  place  without  grave  occasion.  The 
court  may  also  direct  a  partition  of  the  sta- 
tion, and  appoint  a  receiver,  if  necessary. 
But  where  provisions  exist  for  the  settle- 
ment of  disputes  on  the  above  subjects  by 
arbitration,  the  court  wUl  withhold  its  inter- 
position until  the  remedy  thus  provided  has 
been  resorted  to.  Shrewsbury  and  Birming- 
ham Ry  Co.  V.  Stour  Valley  Ry  Co.,  21 
Eng.  Law  &  Equity,  628;  2  De  Gex,  Mac- 
naghten  &  Gordon,  866.     1838. 

2.  Change  of  line.  Under  the  statute  of 
1871,  ch.  343,  providing  for  the  establishment 


of  a  union  passenger  station  in  the  city  pf 
Woi'cester  for  five  railway  companies  whose 
roads  lead  into  the  city,  and  for  making  cor- 
responding changes  in  their  several  tracks 
and  locations,  and  for  regulating  the  use' 
thereof  and  the  compensation  therefor  in  th& 
transportation  both  of  passengers  and  of 
freight,  and  providing  in  §  10  that  the  Bos- 
ton, Barre  and  Gardner  R.  R.  Co.,  one  of  the' 
said  corporations,  "  may  extend  its  railroad 
to  said  union  passenger  station,  and  for  that 
purpose  may  locate,  construct  and  maintain 
its  railroad  within  the  location  of  any  other 
railroad  corporation  in  said  city,  at  such 
places  and  upon  such  terms  as  the  parties 
agree,  or,  in  case  of  disagreement,  as  the 
board  of  railroad  commissioners  deter- 
mines," the  commissioners  have  no  power  to 
authorize  the  Boston,  Barre  and  Gardner  R. 
E.  Co.  to  take  as  well  as  to  use  lands  within 
the  location  of  another  railway  in  the  city, 
and  it  is  their  duty,  upon  a  petition  to  them 
by  the  company  whose  lands  they  authorize 
the  above  named  corporation  to  use,  to  fix 
the  compensation  to  be  paid  by  the  latter 
corporation  to  the  former.  Worcester  and 
Nashua  B.  R.  Co.  v.  B.  B.  Commissioners, 
118  Mass.,  561.     1875. 

3.  Ladles'  waiting  room.  Where  several 
railway  companies  have  provided  in  their 
depot  building,  in  a  large  city,  separate 
waiting  rooms  for  ladies  and  gentlemen,  a 
regulation  that  no  gentleman  without  a  lady 
shall  be  allowed  to  enter  and  remain  in  the 
ladies'  room  is  not  only  reasonable,  but  ab- 
solutely necessary  to  enable  the  companies 
to  discharge  a  duty  they  owe  the  public,  of 
protecting  females,  while  at  the  depot,  from 
violence  and  insult.  Toledo,  Wabash  and 
Western  Ry  Co.  v.  Williams,  77  111.,  354. 
1875. 

4.  St.  Louis.  The  statute  in  relation  to 
the  St.  Louis  Union  Depot  construed.  Union 
Depot  Co.  V.  City  of  St.  Louis,  76  Mo.,  393, 
1882 ;  State  ex  rel.  v.  St.  Louis,  Kansas  City 
and  Northern  Ry  Co.,  3  Mo.  App.,  180, 
1876. 


UNITED  STATES  PROPERTY. 

1.  Construction  of  railway.  Under  acta 
of  congress  of  March  3,  1819,  and  April  28, 
1828,  the  secretary  of  war  had  authority  to 
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grant  the  right  to  build  a  railway  over  the 
property  of  the  United  States  at  Harper's 
Ferry.  United  States  v.  Baltimore  and  Ohio 
R.  R.  Co.,  1  Hughes  (U.  S.  C.  C),  138.     1875. 


USURY. 

1.  Railway  bonds.  Neither  a  natural  per- 
son nor  a  corporation  can  legally  sell  its 
bonds,  bearing  the  highest  legal  rate  of  in- 
terest, at  a  discount,  for  the  purpose  of  bor- 
rowing money.  Such  a  sale  is  in  effect  a 
loan  and  is  usurious.  Comm'rs  of  Craven 
County  V.  Atlantic  and  North  Carolina 
R.  R.  Co.,  77  N.  C,  289.     1877. 

2.  Statute.  The  usury  law  of  Georgia 
construed.  Caswell  v.  Central  R.  R.  and 
Banking  Co.,  50  Ga.,  70.     1873. 


TENDOK'S  LIEN. 

1.  Eyidence.  The  evidence  held  insuffi- 
cient to  sustain  a  vendor's  lien  upon  a  rail- 
way. Cross  V.  Burlington  and  South  West- 
ern R.  R.  Co.,  51  la.,  683.     1879. 

2.  Injanctiou.  The  court  will  not,  for  the 
purpose  of  enforcing  the  lien  of  an  unpaid 
vendor  against  a  I'ailway  company  for  his 
purchase  and  compensation  money,  interest 
arid  costs,  resti'ain  the  company  from  run- 
ning trains  or  engines  over  the  land  until 
the  sale  (directed  by  the  order)  of  the  land 
agreed  to  be  taken.  Lycett  v.  Stafford  and 
Uttoxeter  R'y  Co.,  Law  Reports,  13  Equity 
Cases,  361.     1872. 

3.  Purchase  of  railway.  Certain  parties 
purchased  a  railroad  and  received  a  deed 
therefor,  but  left  a  part  of  the  purchase 
price  unpaid,  and  then  procured  an  act 
of  the  legislature,  by  which  they,  as  pur- 
chasers and  owners,  were  incorporated. 
BeM,  that  the  company  so  formed  took  the 
railroad  subject  to  the  vendor's  lien  for  the 
unpaid  purchase  money.  North  Carolina  R. 
R.  Co.  V.  Drew,  3  Woods  (U.  S.  S.  C),  691. 
1879. 

4.  Railroad  tics.  A  written  contract  for 
the  sale  of  land  stipulated  that  the  vendee 
should  cut  the  timber  growing  upon  it  into 
railway  ties,  upon  which  the  vendor  should 
have  a  lien  to  the  extent  of  the  purchase 
price  of  the  laud.     The  vendee  sold  to  a  rail- 


road company,  whose  agent  received  and 
paid  for  them  with  full  notice  of  plaintiff's 
lien.  Held,'  that  the  company  was  bound  by 
its  agent,  and  bought  the  ties  subject  to  the 
rights  of  the  notice  to  lien-holder.  Slater  u. 
Burlington  and  Mo.  River  R.  R.  Co.,  38  la., 
361.     1874.  ' 

5.  Right  of  way.  A  vendor  of  lahd  to  a 
railway  company  which  has  entered  and 
used  it  for  the  'purpose  of  its  railway  is  en- 
titled t6  the  same  lien  on  the  land  for  the 
unpaid  purchase  money,  and  the  same  i-eme- 
dies.for  enforcing  it,  as  an  ordinary  vendor. 
Wing  V.  Tottenham  and  Hampstead  Junction 
R'y  Co.,  Law  Reports,  3  Chancery  Appeal 
Cases,  740,  1868 ;  Oalt  v.  Eris  and  Niagara 
R'y  Co.,  15  Grant  Ch.  (Upper  Canada),  637. 
181)9.  See,  also.  Slater  v.  Canada  Central 
,i?'2/ Co.,  25  ib., '863.     1878. 

6.  —  Where  a  decree  had  been  obtained 
by  a  vendor  against  a  railway  company  for 
specific  performance  of  a  contract  for  sale, 
in  which  inquiries  were  directed  to  ascer- 
tain the  amount  due  for  damages  and  costs, 
and  the  amount,  when  found  due,  together 
with  the  purchase  money,  was  ordered  to  be 
paid,  but  was  not  declared  to  be  a  charge  on 
the  land,  held,  that  the  vendor  was  not  en- 
titled, under  the  liberty  to  apply,  to  enforce 
by  petition  a  lien  on  the  land  for  the  sums 
due,  especially  as  there  were  incumbrancers, 
not  parties  to  the  suit,  whose  rights  would 
be  affected  by  such  lien.  Attorney-General 
V.  Sittingbourne  and  Sheerness  R'y  Co.,  Law 
Reports,  1  Equity  Cases,  636.     1866. 

7.  Sale  of  rails.  A  contractor  agreed 
with  a  railway  company  to  construct  ita 
line,  taking  stock  in  payment,  and  bargained 
with  an  importer  that  the  importer  should 
furnish  hihi  the  rails  upon  credit  upon 
a  deposit,  pro  rata  as  they  were  delivered, 
of  the  stock  as  collateral  security,  it  being 
agreed  by  all  parties  that  the  rails  were  to 
be  delivered  directly  to  the  company,  which- 
would  forward  the  contractor's    stock  di- 

^rectly  to  the  importer.  The  importer  bonded 
a  cargo  of  rails,  taking  the  warehouse  re- 
ceipt in  his  own  name,  and  forwarding  to  the 
contractor  a  bill  of  parcels,  which  the  con- 
tractor assigned  to  the  company.  The  cor- 
poration and  the  contractor  having  become 
insolvent,  the  collateral  security  was  not 
furnished,  and,  the  rails  not  being  paid  for. 


1226 


VENDOR  AND  VENDEE. 


Damages  —  Delivery  to  Carrier. 


tlie  importer  refused  to  transfer  the  ware- 
house receipt.  Upon  a  bill  in  e,quity  by  the 
company  against  the  importer,  to  compel 
the  delivery  of  the  rails,  held,  that  the  cor- 
poration had  an  interest  in  the  agreement 
between  the  contractor  and  the  importer, 
which  equity  would  enforce ;  but  that  the 
importer  had  a  lien  upon  therails  for  the 
unpa,id  purchase  money,  whether  the  title 
in  them  had  or  had  not  passed  to  the  con- 
tractor ;  and  that  the  company  was  entitled 
to  the  rails  upon  payment  of  what  was  due 
the  importer.  Ware  River  R.  R.  Co.  v.  Vib- 
bard,  114  Mass.,  447.     1874. 

8.  Specific  performance.  Bill  by  unpaid 
vendors  against  two  railway  companies  —  the 
purchasers  and  the  lessees  —  in  possession  of 
the  land  for  specific  performance  of  the  con- 
tract, for  payment  of  the  purchase  money, 
for  a,n  injunction  against  both  companies, 
for  a  declaration  of  lien,  and  that  it  might 
be  enforced  by  a  sale,  aijd  that  a  receiver 
might  be  appointed  of  the  rents  and  profits 
of  the  purchaser's  estate.  The  court  held 
that  the  lessees  were  properly  made  parties, 
declared  a  lien  as  against  both  companies  and 
gave  leave,  in  case  the  money  should  not  be 
paid,  to  apply  for  an  injunction  and  for  the 
appointment  of  a  receiver  to  enforce  the 
lien.  Bishop  of  Winchester  v.  Mid-hants 
R'y  Co.,  Law  Reports,  5  Equity  Cases,  17. 
1887. 

9.  Sul)rogat,ion.  A  person  who  pays  a 
debt  of  a  railroad  company,  incurred  under 
contracts  of  purchase  for  rolling  stock, 
which,  if  not  paid,  would  entail  serious  loss 
and  embarrassment  to  the  company,  under 
agreement  with  the  company  for  security 
for  repayment  by  subrogation  to  the  rights 
of  the  vendors  under  the  contract,  is  entitled 
to  be  subrogated  to  the  rights  of  the  vendors 
to  the  amount  of  his  advances.  Coe  v.  New 
'Jersey  Midland  R'y  Co.,  27  N.  J.  Eq.,  110 
1876. 


TENDOK  AND  TENDEE. 

See  Carruqe  or  Merchandise. 

1.  Damages;  penalty.  Where  a  railway 
company,  having  constructed  its  road-bed 
through  a  city  lot,  entered  into  a  written 
contract  with  the  owner,  thereby  to  acquire 
a  right  of  way  over  the  lot,  in  consideration 


of  a  given  amount  in  money,  and  of  an 
agreement  on  its  part  that  it  would  do  cer- 
tain work  on  specified  streets  leading  to  or 
around  the  lot,  where  they  were  intersected 
by  the  railroad,  within  a  time  prescribed  by 
the  contract, —  a  stipulation  in  such  con- 
tract, that  for  any  failure  on  the  part  of  the 
company,  after  the  time  within  which  it 
agreed  to  do  the  work,  it  would  pay  the 
owner  $1  per  day  for  .each  day  it  was  in  de- 
fault, will  be  construed'  to  have  been  in- 
tended by  the  parties  as  a  penalty,  and  not 
as  liquidated  damages ;  and  on  a  breach  of 
the  stipulation  the  owner  would  be  entitled 
to  recover  the  actual  loss  or  injury  sustained 
by  him  therefrom,  which  is  the  diminution 
of  the  value  of  the  lot  resulting  from  the 
obstruction  or  interruption  by  the  railroad 
of  the  streets  on  which  the  work  was  to  be 
done.  Hooper  v.  Savannah  and  Memphis 
R.  R.  Co.,  69  Ala.,  529.     1881. 

2.  Death  of  vendor  ;  costs  of  obtaining 
deed  from  infant  lieirs.  A  land  owner  con- 
tracted with  a  railway  company  to  sell  it  a 
certain  portion  of  his  land;  he  died;  and 
the  legal  estate  in  the  lands  in  question  de- 
scended to  infants.  Held,  that  iuasmuoh  as 
the  vendor,  knowing  that  the  purchasers 
would  take  that  portion  of  his  lands,  had 
suffered  the  legal  estate  therein  to  descend 
to  infants,  he  had  thereby  occasioned  the 
necessity  for  a  suit,  in  order  to  procure  a 
conveyance  of  the  legal  estate,  and  that  the 
costs  of  the  suit  must  be  defrayed  out  of  the 
purchase  money.  Midland  Counties  R'y  Co. 
V.  Wesconib,  2  Eng.  R.  R.  &  Canal  Cases, 
211.     1840. 

3.  Delivery  to  carrier.  The  rule  that 
delivery  to  the  usual  carrier,  with  proper 
instmctions,  is  to  be  considered  delivery  to 
a  consignee  who  has  ordered  goods  from  a 
distance  without  giving  special  directions  as 
to  shipment,  is  applicable  to  a  case  where 
the  goods  shipped  are  not  all  of  the  particu- 
lar grade  ordered,  if  they  have  been  received 
by  the  consignee  with  knowledge  of  the  fact 
and  without  objection.  In  such  case,  in  t 
absence  of  any  warranty  by  the  consignc 
he  is  not  liable  for  damage  to  the  goods  oc- 
curring while  they  are  in  the  hands  of  the 
carrier.  Graff  v.  Foster,  67  Uo.,  512.  1878. 
See,  also,  Wigton  v.  Bowley,  130  Mass.,  253, 
1881 ;  3  Amer.  &  Eng.  U.  R.  Cases;  338. 
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4.  —  If  a  man  places  liis  wheat  in  a  rail- 
Toad  car  under  a  contract  to  sell  it,  by  the 
terms  of  which  contract  it  is  not  to  be  re- 
moved until  paid  for,  he  does  not  thei-eby 
part  with  his  right  of  possession,  and  he  has 
the  right  to  remove  the  same  from  the  car  if 
not  paid  for.  Toledo,  Wahasli  and  Western 
Ry  Co.  V.  Gilvin,  81  111.,.  511.     1876. 

5.  —  Whei-e  corn  is  shipped  by  railroad 
for  a  purchaser,  a  bill  of  lading  forwarded  to 
him,  and  a  draft  drawn  on  him  for  tlie  price, 
which  is  paid,  the  title  to  the  gi-ain  will,  ipso 

Jacto,  be  transferred  to  and  vested  in  such 
purchaser,  but  the  acceptance  and  pay- 
ment of  drafts  drawn  on  general  account, 
without  reference  to  any  particular  lot  for- 
warded, will  not  pass  the  title.  Cobb  v.  Illi- 
nois Central  R.  R.  Co.,  88  111.,  394,  1878;  31 
Amer.  P'y  Rep.,  317. 

6.  lutoxicatingr  liquor.  Where  an  agent 
takes  in  Michigan  a  verbal  order  for  liquors 
and  transmits  it  to  his  principals  in  Ohio  for 
approval,  and  the  latter  there  approve  it  and 
ship  the  goods  to  a  common  carrier  in  Ohio, 
and  the  vendee  accepts  the  goods  in  Michi- 
.gan,  paying  the  freight  charges,  the  contract 
is  an  Ohio  contract,  and  not  a  Michigan  one; 
and  the  transaction  is  not  within  the  Michi- 
gan prohibitory  liquor  law.  Kling  v.  Fries, 
S3  Mich.,  375.     1876. 

7.  Loss  of  goods  in  depot;  when  title 
passes.  Cider  was  sold  by  G.  to  P. ,  upon  an 
agreement  that  P.  would  pay  for  the  cider 
upon  production  of  the  shipping  receipt.  The 
cider  was  placed  in  the  defendant's  depot  to 
be  loaded,  and  the  shipping  receipt  not  yet 
made  out.  The  cider  was  lost  by  ithe  neglect 
of  the  carrier.  Held,  that  the  title  to  the 
•cider  had  not  yet  passed  from  G.,  and  that 
he  could  recover  for  the  loss.  Gilbert  v.  N. 
Y.  Central  R.  R.  Co.,  6  Thompson  &  Cook 
<N.  Y.  Supreme  Ct.),  662.     1875. 

8.  Payment  of  purchase  money  into 
court.  The  plaintiff  agreed'  to  sell  lands  to 
a  railway  company  at  a  sum  to  be  paid  on 
completion,  with  Interest  at  four  per  cent, 
from  the  date  of  the  agreement.  The  com- 
pany was  to  be  at  liberty  to  take  possession 
on  making  a  certain  deposit.  If  from  any 
cause,  other  than  default  of  the  vendor,  the 
purchase  was  not  completed  in  six  months, 
the  interest  was,  from  the  expiration  of  the 
six  months,  to  be  at  the  rate  of  five  per  cent. 


The  deposit  was  made,  and  possession  taken. 
The  company,  when  pressed  to  complete, 
more  than  three  years  after  the  date  of  the 
agreement,  alleged  inability  from  want  of 
funds.  Held  (afflrniing  the  decision  of  Stuart, 
V.  C),  that  the  plaintiff  was  not  entitled  to 
an  order,  on  motion,  for  payment  of  the  bal- 
ance of  the  purchase  money  into  court. 
Pryse  v.  Cambrian  Ry  Co.,  Law  Reports,  3 
Chancery  Appeal  Cases,  444     1867. 

9.  Purchase  money  deposited  in  banlc ; 
failure  of  bank.  Plaintiff  contracted  with 
the  B.,_  W.  and  S.  R'y  Co.  to  sell  lands  at 
4,069?.  Pending  the  investigation,  the  com- 
pany requested  permission  to  enter  and  carry 
on  its  works,  offering  to  pay  the  purchase 
money  into  a  bank  in  joint  names.  Plaintiff 
consented,  if  the  payment  or  deposit  were 
to  be  made  into  his  own  bankers,  and  in- 
terest at  51.  per  cent,  paid  up  to  the  time  of 
completion.  The  money  was  s6  paid  in,-  and 
the  company  entered  and  worked.  The 
bank  failed.  Held,  that  the  plaintiff,  and 
not  the  company,  was  liable  for  the  loss.  St. 
Paul  V.  Birmingham  R'y  Co.,  33  Eng.  Law 
&  Equity,  37;  17  Jurist,  1176.     1853. 

10.  Purchase  of  railway;  liability  of 
vendee  for  prior  acts  of  vendor.  By  the 
Statute  of  18.74,  ch.  55,  the  Old  Colony  R.  R. 
Co.  was  authorized  to  purchase  the  rights, 
franchise  and  property  of  the  Middlebbrough 
and  Taunton  R.  R.  Co.,  and  the  latter  was 
empowered  to  convey  "to  the  former  its 
franchise  and  property,  rights,  easements, 
privileges  and  powers,  and  thereupon  the 
former  company  was  to  "be  subject  to  all 
the  duties,  liabilities,  obligations  aad  restric- 
tions to  which  said  last  named  corporation 
may  be  subject."  Held,  that  the  Old  Colony 
R.  R.  Co.,  upon  the  completion  of  the  pur- 
chase and  conveyance,  became  diredtly  liable 
in  an  action  of  tort  "for  damage  occasioned 
by  the  prior  neglect  of  the  Middleborough 
and  Taunton  R.  R.  Co.  New  Bedford  R.  R. 
Co.  V.  Old  Colony  R.  R.  Co.,  130  Mass.,  397. 
1876. 

11.  Eight  of  re-entry ;  ejectment.  Where 
a  contract  for  the  sale  of  laad  contains  a  pro- 
vision that  upon  default  of  the  vendee,  in  pay- 
ment of  the  principal  or  interest,  or  in  any 
other  stipulation  of  the  contract,  the  vendor 
may  re-enter,  and  the  vendee  makes  default, 
and,  on  demand,  refuses  to  deliver  possession. 
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the  vendor  may  maintain  ejectment.  Central 
Pacific  R.  R.  Co.  v.  Mudd,  59  Cal.,  585.    1881. 

12.  Sale  of  wood.  Where  anything  re- 
mains undone  necessary  to  convey  the  title 
to  personal  property  which  is  sought  to  be 
delivered  to  the  vendee  by  the  vendor  under 
a  contract  for  the  sale  and  delivery  of  the 
same,  an  action  on  the  contract  for  the  value 
of  the  property  cannot  be  maintained  by  the 
vendor.  But  where  such  thing  remains  un- 
done through  the  vendee's  fault,  he  may  be 
liable  for  a  breach  of  such  contract.  In- 
dianapolis, Peru  and  Chicago  R'y  Co.  v.  Ma- 
guire,  63  Ind.,  140.     1878. 

13.  Statute  of  frauds.  The  making  of 
substantial  improvements,  pursuant  to  an 
oral  agreement  to  convey  the  real  estate  im- 
proved, by  a  vendee  in  possession  prior  to 
and  at  the  time  of  the  agreement,  is  such  a 
part  performance  as  takes  the  agreement 
out  of  the  statute  of  frauds.  Pfiffner  v. 
Stiltwater  and  St.  Paul  R.  R.  Co.,  33  Minn., 
343.     1877. 

14.  —  A  delivery  to  a  common  carrier 
specified  in  a  verbal  contract  of  sale  does 
not  take  it  out  of  the  operation  of  the  stat- 
ute of  frauds ;  there  must  be  an  acceptiance 
by  the  vendee  or  an  authorized  agent,  and 
an  authority  to  receive  for  transportation 
carries  with  it  no  implied  authority  to  accept. 
Allardv.  Greasert,  61  N.  Y.,  1.     1874. 

15.  Stoppage  in  transitu.  Goods  were 
shipped  by  the  vendor  on  board  of  a  general 
ship,  belonging  to  a  firm  of  which  the  pur- 
chaser was  a  member,  and  registered  in  the 
purchaser's  name.  Three  parts  of  the  bill 
of  lading  (by  which  the  goods  were  deliver- 
able at  Goole  to  the  purchaser  or  assigns) 
were  handed  to  the  vendor,  and  the  fourth 
part  retained  by  the  master.  Held,  that  the 
delivery  on  board  was  not  delivery  to  the 
purchaser,  so  as  to  preclude  stoppage  in 
transitu  before  the  delivery  of  the  goods  at 
Goole.  Schotsmans  v.  Lancashire  and  York- 
shire R'y  Co.,  Law  Reports,  1  Equity  Cases, 
349.     1865. 

16.  Usag'e.  A.  sold  grain  to  B.  for  cash ; 
B.  did  not  pay  for  it,  but  sold  and  delivered 
it  to  C,  who  was  ignorant  that  it  was  not 
paid  for.  A.  replevied  the  grain.  At  the 
trial  there  was  proof  of  a  custom  in  the 
grain  trade  on  cash  sales  to  deliver  the  grain 
to  the  buyer  before  payment,  and  to  allow 


him  time  for  paytnent  not  exceeding  ten 
days,  and  also  of  a  usage  for  the  buyer  in 
such  cases  to  sell  the  grain  at  any  time  after 
delivery  to  him.  Held,  that'  title  to  the 
grain  passed  to  C.  Goodwin  v.  Boston  and 
Lowell  R.  R.  Co.,  Ill  Mass.,  487.    1873. 


VENUE. 

1.  Change  of.  The  provisions  of  the  Code 
relating  to  the  granting  of  a  change  of  venue 
in  civil  actions  are  applicable  to  proceedings 
on  appeal  from  an  award  of  damages  for 
right  of  way  by  a  sheriff's  jury.  Whitney  v. 
Atlantic  Southern  R'y  Co.,  58  la.,  651,  18S0; 
31  Amer.  R'y  Rep.,  175. 

2.  —  An  application  of  a  railroad  com- 
pany for  a  change  of  venue,  based  on  the 
affidavit  of  an  agent  whose  duty  it  is  to  in- 
ve.'itigate  the  facts  connected  with  all  claims 
against  the  company,  and  who  is  conversant 
therewith,  is  sufficient.  Jones  v.  Chicago 
and  Northwestern  R.  R.  Co.,  36  la.,  68.  1873. 
See,  also,  Hed^e  v.  Gibson,  7  Amer.  &  Eng. 
R.  R.  Cases  (la.),  69.     1883. 

S.  —  Various  questions  of  practice  on 
changes  of  venue  determined.  Bannigan  v. 
Central  Iowa  R'y  Co.,  58  la.,  671,  1882; 
7  Amer.  &  Eng.  R.  R.  Cases,  491 ;  Edwards  v. 
Southern  Pacific  R.  R.  Co.,  48  Cal.,  460,  1874; 
Hall  V.  Central  Pacific  R.  R.  Co.,  49  Cal., 
454,  1875;  Houston  and  Texas  Central  R'y 
Co.  V.  Ryan,  44  Tex.,  426,  1876;  Taylor  v. 
Atlantic  and  Pacific  R.  R.  Co.,  68  Mo.,  397, 
1878;  Pa.  Canal  Co.  v.  Philadelphia  and 
Reading  R.  B.  Co.,  2  Pearson  (Pa.),  398, 
1877. 


VERDICT. 

1.  Evidence.  The  verdict  will  be  sus- 
tained in  the  case  of  a  conflict  of  evidence, 
unless  it  appears  that  it  was  not  the  result 
of  an  honest  and  intelligent  exercise  of  judg- 
ment. Moody  V.  St.  P.  and  S.  C.  R'y  Co., 
41  la.,  384.     1875. 

2.  Misconduct.  Discussion  by  a  juror, 
outside  of  the  jury  room,  of  a  case  pending 
and  undecided  before  him,  is  the  clearest 
evidence  that  he  is  not  an  unbiased  and 
impartial  juror,  notwithstanding  his  dis- 
claimer of  the  influence  of  such  discussion. 


VESSELS  —  WAREHOUSEMEN. 


1229 


Collision  —  Carrier's  Charges — Degi-ee  of  Care  Required. 


upon  his  own  mind.  Poole  v.  Chicago,  etc., 
R.  B.  Co.,  2  McCrary  (U.  S.  C.  C),  251. 
1881. 

3.  —  To  render  invalid  a  verdict  arrived  at 
by  aggregating  the  several  amounts  which 
the  different  jurors  are  in  favor  of,  and  divid- 
ing the  result  by  twelve,  there  must  have 
been  an  agreement  on  their  part  in  advance 
to  be  bound  by  the  verdict  thus  obtained. 
Hamilton  v.  Des Moines  Valley  S.  R.  Co.,  36 
la.,  31.    1873. 

i.  Motion  to  direct  verdict;  waiver. 
Where,  in  an  action  to  recover  for  personal 
injuries,  a  motion  asking  the  court  to  direct 
a  verdict  for  defendant  on  the  ground  of 
plaintiff's  contributory  negligence  was  over- 
ruled, and  a  verdict  for  the  plaintiff  was 
subsequently  set  aside  upon  motion  of  the 
defendant  upon  the  same  ground,  it  was 
held  that  the  defendant,  by  filing  the  latter 
motion,  waived  the  error,  if  any,  committed 
by  the  court  in  overruling  the  former. 
Laverenz  v.  Chicago,  Rock  Island  and  Pa- 
cific R.  R.  Co.,  53  la.,  321.     1880. 

5.  Practice.  Various  matters  of  practice 
determined.  Fallon  v.  Brooklyn  City,  etc., 
R.  R.  Co.,  56  N.  Y.,  652,  1874;  Dougherty  v. 
St.  Louis,  Kansas  City  and  Northern  R'y 
Co.,  62  Mo.,  554,  1876;  Kelley  v.  Chicago, 
Milwaukee  and  ^t.  Paul  R'y  Co.,  53  Wis., 
74,  1881 ;  5  Amer.  &  Eng.  R.  R.  Cases,  469 ; 
Steele  v.  Charlotte,  Columbia  and  Augusta  R. 
R.  Co.,  11  So.  Car.,  589,  1878;  Wilson  v. 
Soutliem  Pacific  R.  R.  Co.,  63  Cal.,  "164, 
1882;  Ebersole  v.  Northern  Central R.  R.  Co., 
23  Hun  (N.  Y.),  114,  1880;  Thompson  v.  Cin- 
cinnati, Lafayette  and  Chicago  R.  R.  Co., 
54  Ind.,  197,  1876;  Pitzer  v.  Indianapolis, 
Peru  and  Chicago  R'y  Co.,  80  Ind.,  569, 
1881. 

6.  Successive  verdicts  set  aside.  To  per- 
mit, even  after  three  trials,  a  verdict  to  stand 
without  evidence,  is  to  plunder  a  citizen 
under  the  form  of  law.  Lodge  v.  Railroad 
Co.,  10- Philadelphia,  158.     1874. 

7.  —  There  had  been  three  verdicts  for  the 
same  party,  the  last  sustained  by  the  circuit 
court.  Although  the  supreme  court  may  be 
of  the  opinion  that  the  weight  of  evidence 
is  against  it,  yet  the  verdict  and  judgment 
will  not  be  disturbed.  Louisville  and  Nash- 
ville R.  R,  Co.  V.  Graves,  78  Ky.,  74 
1879. 


VESSELS. 

1.  Collision.  The  antdioring  of  a  vessel 
in  an  unsafe  place  is  a  negligent  act,  and  if 
she  is  run  into  and  injured  by  another  ves- 
sel, or  if  persons  in  charge  of  her  are  in- 
jured, and  the  improper  anchorage  was  a 
proximate  cause  of  the  injury,  no  action  lies 
against  the  owner  of  the  colliding  vessel. 
Lambert  v.  Staten  Island  R.  R.  Co.,  70  N. 
Y.,  104,  1877;  Thompson  v.  Same,  ib.,  598, 
1877. 


WAREHOUSEMEN. 

See  Cabriac^e  of  MeKchandise;  Fires;  Former  Ad- 

JTJDICATION. 

1.  Carrier's  charges."  A  warehousman, 
with  whom  freight,  on  which  the  charge  for 
transportation  is  unpaid,  is  stored  by  a  com- 
mon carrier,  and  who,  without  the  knowl- 
edge or  consent  of  the  common  caiTier, 
delivers  the  property  to  the  consignee,  is 
liable  to  the  common  carrier  for  the  amount 
of  his  charges.  Qompton  v.  Shaw,  1  Hun 
(N.  Y.),  441.     1874. 

2.  Conversion  ;  damages.  The  defendant, 
as  a  warehouseman,  held  for  the  plaintiffs 
corn  belonging  to  them.  G-.,  an  agent  of  the 
plaintiffs,  obtained  sixty  quarters  from  the 
defendant,  promising  to  forward  it  a  deliv- 
ery order  from  the  plaintiffs.  T.  subse- 
quently contracted  to  purchase  sixty  quar- 
ters of  corn  from  the  plaintiffs,  and,  having 
obtained  from  the  plaintiffs  a  delivery  order 
to  himself,  indorsed  it  to  G-.,  who  forwarded 
it  to  the  defendant  as  the  delivery  order 
which  he  had  promised  to  send  to  it.  T.  was 
unable  to  pay  for  the  corn,  and  G.  never  ac- 
counted to  the  plaintiffs  for  the  price  of  the 
sixty  quarters  of  corn  which  G-.  had  obtained. 
Held  (overruling  the  exchequer  decision),  by 
Bramwell  and  Thesiger,  L.  JJ.,  that,  al- 
though there  had  been  a  conversion  of  the 
sixty  quarters  of  corn  by  the  defendant,  the 
plaintiffs  were  only  entitled  to  nominal  dam- 
ages. Hiort  vJ  London  and  Northwestern 
Ky  Co.,  Law  Reports  (4  Exchequer  Divis- 
ion), 188,  1879;  31  Eng.  (Moak.),  441. 

.  3.  Degree  of  care  required.  As  to  goods 
in  their  possession  merely  as  warehousemen 
common  carriers  are  bound  to  no  more  than 
ordinary  care  or  such  as  a  man  of  ordinary 
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prudence  would  use  in  respect  to  his  own 
property  placed  in  like  circumstances.  Pike 
V.  Chicago,  Milwaukee  and  St.  Paul  R'y  Co., 
40  Wis.,  583,  1876;  13  Amer.  R'y  Rep. ,  447 ; 
White  V.  Colorado  Central  R.  R.  Co.,  3  Mc- 
Crary  (U.  S.  C.  C),  559,  1878. 

4.  —  After  the  responsibility  of  a  railroad 
as  a  common  carrier  has  ceased,  it  may 
charge  for  storage  of  goods  as  warehouse- 
men, in  which  case  it  will  be  liable  for  ordi- 
nary care  in  relation  to  the  goods.  But 
where  they  are  acting  in  good  faith-as  mere 
depositaries,  without  pay,  they  are  only  re- 
sponsible for  slight  cave,  and  would  not  be 
liable  for  an  act  of  ordinary  negligence  on 
the  part  of  their  servant  in  taking  care  of 
the  goods.  So  held  where  flour  had  befen  re- 
ceived by  the  consignee  and  placed  in  a  sep- 
arate part  of  the  depot  at  his  request,  and 
there  stored  gratuitously,  where  it  was  in- 
jured by  leakage  of  cqal  oil.  Broum  v. 
Grand  Trunk  R'y  Co.,  54  N.  H.,  535,  1874; 
11  Amer.  R'y  Rep.,  195. 

5.  Fire.  A  prima  facie  case  of  negli- 
gence is  made  out  against '  a  warehouseman 
who  refuses  to  deliver  property  stored  with 
him,  upon  proof  of  demand  and  refusal. 
Such  evidence  alone  is  sufficient  to  show  a 
conversion  by  him.  But  if  it  appeal-  that 
the  property,  when  demanded,  had  been 
burned,  the  burden  of  proof  is  then  on  the 
bailor  to  show  that  the  fire  was  the  result  of 
the  negligence  of  the  warehouseman.  Wil- 
son V.  Southern  Pacific  R.  R.  Co.,  63  Cal., 
164.     1883. 

6.  —  In  an  action  to  recover  of  a  railroad 
company  for  the  loss  of  goods  delivered  to 
it  for  transportation,  where  it  was  admitted 
by  the  pleadings  that  the  goods  were  de- 
stroyed by  file  while  in  defendant's  ware- 
house, and  alleged  that  such  fire  occurred 
through  defendant's  negligence,  held,  that 
the  burden  of  proof  was  upon  the  plaintiff 
to  establish  such  negligence  before  he  could 
recover.  Denton  v.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.,  53  la.,  161.     1879. 

7.  —  The  evidence  examined  in  an  action 
for  damages  for  negligence  in  management 
of  a  lamp  by  a  warehouseman.  Wilson  v. 
Southern  Pacific  R.  R.  Co.,  1  Amer.  &  Eng. 
R.  R.  Cases,  400;  again  reported,  9  ib.,  161 
(Cal.),  1883 ;  Krmishage  v.  Chicago,  Milwaw- 
kee  and  St.  Paul  R'y  Co.,  45  Wis.,  500,  1878. 


8.  —  Putting  a  large  quantity  of  powder 
(one  hundred  and  sixty  Iwgs)  in  the  same 
warehouse  with  plaintiflPs  goods  was  negli- 
gent conduct,  for  which  defendant  is  liable  in 
damages  to  the  extent  of  the  loss  resulting- 
to  plaintiff  from  the  presence  of  such  pow- 
der in  the  warehouse;  A  fire  occurcing- 
in  defendant's  warehouse,  where-  plaintiflCs 
goods  wei-e  stored,  there  being  a  large  quan- 
tity of  powder  in  the  same  house,  if  the  fire- 
men who  resorted  to  the  place  for  the  purpose 
of  extinguishing  the  fire  were,  by  the  pres- 
ence of  powder  in  the  house,  hindered  and 
prevented  from  saving  plaintiff's  goods,  the 
powder  may  be  regarded  as  the  proximate 
cause  of  the  loss.  White  v.  Colorado  Cenr 
tral  R.  R.  Co.,  5  Dillon  (U.  S.  C.  C),  438^ 
1879. 

9.  Measure  of  damages  ;  loss  of  samples.. 
Where  a  commercial  traveler  deposited  a  case 
of  patterns  in  a  waiting-room  of  the  defendr- 
ant  and  it  was  lost,  held,  tliat  the  plaintiff, 
in  an  action  against  it  as  a  warehouseman 
for  negligence,  could  not  recover  damages 
beyond  the  actual  value  of  the  article  lost. 
There  is  no  undertaking  on  the  part  ©1 
warehousemen  to  be  answerable  beyond  the- 
actual  value  of  the  article,  except  by  special! 
contract.  Anderson  v.  North  Eastern  R'y; 
Co.,  6'Hurlstone  &  Norman  (Exchequer),. 
American  Reprint,  914;  4  Law  Times  (N.  S.),, 
316.     1861. 

10.  Place  of  delivery.  If  the  place  of 
consignment  can  be  reached  by  any  track 
of  which  the  railroad  company  is  the  owner 
ar  lessee,  or  in  the  lawful  use,  or  which  cam 
be  lawfully  and  rightfully  used  by  it,  the- 
company  is  bound  to  deliver  at  that  place.. 
But  this  is  the  extent  of  the  duty  imposed' 
by  the  constitution.  The  contrary  interpre- 
tation would  involve  the  fundamental  law 
in  the  absurdity  of  commanding  the  per- 
formance of  an  unlawful  act.  A  earner 
cannot  be  compelled  to  deliver  over  the 
track  of  another  company.  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co.  v.  Hoyt,  1 
Bradwell(Ill.),  374.     1878. 

11.  Refasal  to  deliver  grain  at  war 
house.    To  make  a  railway  company  liab 
under  §  83,  ch.   114,  R.   S.   of  1874,  for  not 
delivering  grain  to  the  consignee,  or  place  of 
consignment,  the  freight  must  be  in  bulk, 
and  must  be  consigned  to  the  warehouse  or 
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place  In  question  at  the  time  of  shipment. 
A  demand  at  the  place  of  destination  is  not, 
of  itself,  sufllcient.  Chicago  and  North- 
western Ry  Co.  V.  Stanbro,  87  111.,  195,  1877; 
18  Amer.  R'y  Rep.,  180. 

12.  —  In  a  simple  action  on  the  case, 
without  reference  to  the  statute,  against  a 
railway  company,  for  not  delivering  grain 
shipped  in  bulk  to  a  particular  warehouse, 
the  true  measure  of  damages  is  the  neces- 
sary cost  of  moving  the  cars  to  the  place  re- 
quired. If  the  suit  is  under  the  statute,  the 
depreciation  in  the  price  of  the  grain  may  be 
considered.     lb. 

13.  Watchman.  Where  the  daily  average 
of  goods  stored  in  a  railway  warehouse  does 
not  exceed  $500,  ordinary  care  does  not  re- 
quire the  company  to  keep  a  night  watch 
about  such  warehouse,  or  to  have  some  one 
to  sleep  therein.  Pike  v.  Chicago,  Milwau- 
kee and  St.  Paul  Ry  Co.,  40  Wis.,  583,  1876; 
13  Amer.  R'y  Rep.,  447;  Kronshage  v.  Same, 
40  Wis.,  587, 1876. 

14.  —  Plaintiff's  goods,  (of  the  alleged 
value  of  less  than  $800)  having  been  de- 
stroyed by  fire  in  defendant's  depot,  it  was 
error  to  submit  to  the  jury  the  questions, 
whether  the  goods  might  have  been  saved  if 
a  night  watch  had  been  provided,  or  if  some 
one  had, slept  in  the  depot.     lb. 

15.  Warehouse  on  railway.  A  ware- 
hpuse  on  a  railway  right  of  way  is  not  a  fixt- 
ure. Evans  v.  McLucas,  11  Amer.  &  Eng. 
R.  R.  Cases  (So.  Car.),  310.     1881. 

16.  When  carrier's  liability  ends*  Where 
goods  are  carried  to  their  place  of  destinar 
tion  and  there  deposited,  in  a  warehouse, 
are  kept  safely  for  l^he  consignee  until  he 
has  had  reasonable  time  to  remove  them, 
and  are  afterwards  destroyed  by  fire,  the 
company  is  not  liable  for  them  as  a  common 
carrier.  Lemke  v.  Chicago,  Milwaukee  and 
St.  Paul.Ry  Co.,  39  Wis.,  4.49,  1876;  13 
Amer.  R'y  Rep.,  406;  Leavemvorth,  Law- 
rence and  Galveston  B.  B.  Co,  v.  Maris,  16 
Kans.,  338,  1876;  Illinois  Central  B.  B.  Co. 
V.  Friend,  64  111.,  303,  1873. 


WAREHOUSE  RECEIPTS. 

1.  Construction.    Warehouse  receipts  for 
grain  in  store  should  b6  construed  by  their 


terms  and  by  commercial  usage.  In  com- 
merce they  would  be  understood  to  repre- 
sent the  title  to  the  quantity  of  grain  speci- 
fied, and  changes  in  bulk  caused  by  delivery 
and  shipments  would  not  affect  the  title  or 
the  holder  of  receipts,  and  he  could  call  for 
his  proper  quantity  so  long  as  that  much  re- 
mained in  store.  Nor  would  the  consump- 
tion of  the  grain  by  the  warehouseman 
make  any  difference  so  long  as  the  quantity 
is  kept  good.  But  if  the  grain  is  all  con- 
sumed by  the  owner's  express  or  implied 
consent,  it  may  fairly  be  assumed  that  the 
owner  and  the  receiptor  have  agreed  upon  a 
sale  to  the  latter,  especially  if  the  receipts 
imply  that  the  bailment  may  be  converted 
into  a  sale  at  the  option  of  the  parties. 
Ledyard  v.  Hibbard,  48  Mich.,  431.     1883. 


WARRANTY. 


See  Conveyance. 


1.  Sale  of  railway  bonds.  A  statement 
in  an  advertisement  of  railway  bonds  for 
sale,  that  "  the  road  is  in  successful  opera-/ 
tion  and  earning  net  more  than  the  interest 
on  all  its  bonds7"  held  to  be  a  representation, 
not  that  the  road  was  earuiug  that  amount 
at  the  exact  date  of  the  advertisement  or 
during  the  time  it  might  appear  in  the  news- 
paper,- but  that  the  road  was  then  on  a  pay- 
ing basis  and  w^s  steadUy  earning  net  more 
than  the  interest  on  all  its  bonds.  Blake  v. 
Wafson,  45Conn.,a33.     1877. 


WAR  OF  18C1. 

See  Carhiage  of  Merchandise;  Confiscation;  In- 
juries TO  EMFI.OYES. 

1.  Capture  of  property.  The  carrier  is 
liable  if  he  negligently  expose  property  to 
capture  by  a  public  enemy,  in  consequence 
of  which  it  is  captured  and  destroyed. 
Caldwell  v.  Southern  Express  Co.,  1  Flippin 
(U.  S.  C.  C),  85.     1868. 

2.  Carriage  of  Confederate  soldiers. 
When,  during  the  late  war,  a  company  of 
men,  organized  as  soldiers,  though  unarmed, 
were  on  their  way  from  Columbus  to  At- 
lanta, with  the  open  intent  to  offer  them- 
selves to  Governor  Brown  for  service  as  sol- 


1232 


WAR  OF  1861. 


Circulating  Notes  of  Railway  Company  —  Military  Control  of  Railway. 


diers  in  the  Confederate  army,  and  a  rail- 
road company  received  them  on  its  car  as 
soldiers,  with  their  baggage,  the  transporta- 
tion to  be  paid  for  by  the  state  or  Con- 
federate authorities,  it  was  held  that  both 
the  company  of  men  and  the  railroad  com- 
pany were  engaged  in  an  illegal  transaction, 
and  the  rule  in  pari  delicto  applies  to  a  suit 
against  the  railroad  company  for  negligence 
in  its  duty  as  a  common  carrier.  Redd  v. 
Muscogee  R  R.  Co.,  48  Ga.,  ,103,  1873;  11 
Amer.  R'y  Rep.,  390. 

3.  —  But  when  it  appeared  by  the  proof 
that  one  of  the  soldiers  having  with  him  a 
negro  slave,  and  the  railroad  company  re- 
fused to  carry  the  slave  as  a  soldier,  or  as  a 
part  of  or  adjunct  to  the  company,  but 
demanded  and  received  from  the  soldier  fare 
for  said  slave  as  an  ordinary  passenger,  the 
rule  in  pari  delicto  does  not  apply,  and  if 
the  owner  of  the  slave  is  injured  by  the  neg- 
ligence of  the  road  he  can  recover  for  the 
injury.     76. 

i.  Circulating  notes  of  railway  company. 
The  circulating  notes  of  a  railway  company, 
payable  in  either  gold,  silver  or  Confederate 
money  on  demand,  were  issued  in  1863. 
After  the  war  had  closed,  a  demand,  so  as  to 
compel  the  company  to  elect  whether  to  pay 
in  Confederate  notes  or  other  currency,  be- 
came unnecessary,  as  the  payment  of  Con- 
federate money  was  then  illegal.  Miss,  and 
Tenn.  R.  R.  Co.  v.  Green,  9  Heiskell  (Tenn.), 
588.     1873. 

5.  Confederate  money.  A  payment  of  a 
school  fund  loan  in  Confederate  money 
during  the  war  by  a  railway  company  held 
void.  New  Orleans,  St.  Louis  and  Chicago 
R.  R.  Co.  V.  State,  53  Miss.,  877.     1875. 

6.  —  Deposits  of  Confederate  money  are 
payable  in  accordance  with  the  value  of 
such  money  at  the  time  of  the  deposit. 
Georgia  R.  R.  and'  Banking  Co.  v.  Dabney, 
53  Ga.,  515.     1874. 

7.  —  Contracts  made  during  the  war  in 
one  of  the  Confederate  States,  payable  in 
Confederate  currency,  but  not  designed  in 
their  origin  to  aid  the  insurrectionary  gov- 
ernment, are  not,  because  thus  payable,  in- 
valid between  the  parties.  Wilmington  and 
Weldon  R.  R.  Co.  v.  King,  91  U.  8.,  3.    1875. 

8.  —  Allowing  stockholders,  during  the 
war,  to  pay  up  their  entire  stock  subscribed 


in  tbe  then  depreciated  Confederate  currency, 
before  regular  calls  were  made,  is  illegal  on 
the  part  of  the  directors,  but  the  act  of  the 
directors,  being  ultra  vires,  will  not  discharge 
other  stockholders  from  paying  for  their 
stock  in  proper  calls  made,  because  such  act 
is  a  mere  nullity  and  will  not  prevent  the 
company  from  still  collecting  from  those  who 
paid  in  such  currency  the  real  amount  due 
by  them.  Macon  and  Augusta  R.  R.  Co.  v. 
Vason,  57  Ga.,  814.     1876. 

9.  Conflscatloii ;  railway  stock.  The  de- 
cree of  the  Confederate  courts  confiscating 
the  stock  of  the  Petersburg  R.  R.  Co.  is 
wholly  void.  The  company  was  held  liable 
to  the  stockholders  for  the  dividends  ac- 
cruing, computing  the  same  according  to 
the  market  value  of  Confederate  money  at 
the  time  the  dividends  were  declared.  Kep- 
pel  V.  Petersburg  R.  R.  Co.,  Chase's  Decis- 
ions, 167:     1868. 

10.  Impressment.  A  mere  notice  of  seiz- 
ure of  property  for  war  purposes,  unaccom- 
panied by  any  act  of  possession,  does  not 
constitute  an  impressment  of  tlie  property. 
Central  R.  R,  and  Banking  Co.  v.  Atlantic 
and  Gulf  R.  R.  Co.,  50  Ga.,  444.     1873. 

11.  Limitations.  The  statute  of  limita- 
tions was  suspended  by  the  war  of  the  re- 
bellion. Ellis  V.  Atlantic  and  Gulf  R.  R. 
Co.,  61  Ga.,  363.     1878. 

12.  Military  control  of  railway.  Where 
a  railroad  company  was  under  the  military 
control  of  the  government,  and  operated  by 
its  officers  in  the  transportation  of  troops, 
munitions  of  war  and  supplies,  so  that  it 
was  not  in  the  free  and  unrestrained  exercise 
of  its  franchise,  held,  that  tlie  company  was 
not  liable  as  a  common  carrier  for  refusing 
to  receive  freights  for  transportation,  it  not 
being  safe  to  undertake  their  carriage. 
Phelps  V.  Illinois  Central  R.  R.  Co.,  94111., 
548,  1880;  Illinois  Central  R.  R.  Co.  v. 
Phelps,  4  Bradwell  (111.)  3S8,  1879.  See,  also, 
Cobb  V.  III.  Central  R.  R.  Co.,  38  la.,  601. 
1874. 

13.  —  A  common  carrier  is  not  liable  for 
property  received  within  the  Confederate 
lines  for  transportation,  which  was  seized  and 
destroyed  by  Confederate  soldiers  in  obedi- 
ence to  military  ordere,  and  of  which  no  no- 
tice was  given  to  the  consignor.  Nashville 
and  Chattanooga  R.  R.  Co.  v.  Estes,  10  Lea 
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(Tenn.),  749,   1833;  3  Amer.  &  Eng.  R.   R. 
Cases,  493. 

14.  —  If  a  citizen  and  a  railroad  company- 
were  ordered  by  the  military  authorities  to 
transport  the  cotton  of  defendant  in  ferror 
from  Chattanooga  to  Atlanta  during  the 
war,  and  they  obeyed,  and  a  part  of  the 
cotton  was  lost  or  destroyed,  but  not  through 
the  negligence  or  fault  of  the  railroad  com- 
pany, it  would  not  be  responsible  for  such 
loss.  It  was  the  duty  of  defendant  in  error, 
having  notice  of  such  orders  and  the  trans- 
portation of  his  cotton,  to  look  after  it  him- 
self. If  loss  ensued  from  his  failure  to  do 
so,  he  must  bear  it..  Railroad  Co.  v.  Hurst, 
11  Heiskell  (Tenn.),  635.     1873. 

15.  Mortgage  bonds ;  Confederate  money. 
Notes  issued  by  the  Confederate  government 
having  become  the  currency  in  which  con- 
tracts were  made  and  business  conducted  in 
the  insurrectionary  states,  during  the  recent 
civil  war,  and  such  notes  having  been  desig- 
nated by  general  custom  as  notes  for  so 
many  "  dollars,"  parol  evidence  is  admissi- 
ble, where  suit  is  brought  ...  to  enforce 
a  contract  payable  in  "dollars,"  and  made 
during  the  war,  to  prove  —  the  above  condi- 
tion of  things  being  first  shown  —  that  the 
term  "dollars,"  as  used  in  the  contract, 
meant,  in  fact.  Confederate  notes.  In  the 
absence  of  such  evidence  the  presumption  of 
law  would  be  that  by  the  term  "dollars" 
the  lawful  currency  of  the  United  States 
was  intended.  Confederate  Note  Case,  19 
Wallace, . '548.     1873. 

16.  —  The  interest  payable,  on  a  railway 
mortgage  bond,  issued  as  above  mentioned, 
follows  the  character  of  the  principal,  and  is 
payable  in  like  currency.     lb. 

17.  Pahlic  enemy.  The  destruction  of 
property  by  the  Confederate  army  cannot  be 
set  up  by  a  common  carrier  in  Tennessee  as 
the  act  of  the  "public  enemy."  Nashville 
and  Chattanooga  R.  R.  Co.  v.  Estis,  7  Heis- 
kell (Teun.),  633.  •  1873. 

18.  —  A  railroad  company  ceased  to  be  a 
common  carrier  while  its  road  was  in  the 
hands  of  the  Confederate  authorities,  appro- 
priated to  military  uses.    lb. 

19.  —  Whether  spirits  delivered  to  a  rail- 
road company  for  transportation  were  de- 
stroyed by  the  order  of  the  Confederate 
authorities,  as  a  military  measure  to  prevent 
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their  falling  into  the  hands  of  the  approach- 
ing federal  army,  or  as  a  matter  of  publie 
necessity  for  the  safety  of  the  people  in  the 
neighborhood,  in  either  case  such  destruc- 
tion would  be  a  good  defense  for  the  com- 
pany whose  road  was  at  the  time  in  the 
hands  of  said  authorities.     lb. 

20.  Slave  aceompanyiug  troops  killed  on 
trains.  Where  the  question  at  issue  was 
whether  a  slave,  for  the  killing  of  which  the 
action  was  brought,  was  on  the  cars  of  the 
defendant  as  a  passenger  or  as  an  attach- 
ment to  a  military  organization  then  being 
transported  to  Atlanta  for  the  purpose  of  en- 
tering the  service  of  the  Confederate  States 
in  the  war  against  the  United  States,  evi- 
dence showing  who  paid  the  fare  of  such 
slave  is  material.  Muscogee  R.  R,  Co.  «. 
Redd,  54  Ga.,  33.     1875. 

21.  —  The  conversation  between  the  sol- 
dier in  whose  employ  said  slave  was  and  the 
conductor,  as  to  the  payment  of  his  fare, 
showing  a  demand  therefor  by  the  latter, 
was  admissible.     lb. 


WASTE  WATEE. 

1.  Water  tanks.  Where  a  railway  com- 
pany turns  its  waste  water  from  a  tank  upon 
the  premises  of  another,  where  it  spreads 
and  freezes,  doing  damage  to  the  property 
of  the  owner,  the  company  cannot  claim 
exemption  from  liability  on  the  ground  that 
the  freezing  of  the.  wat«r  was  an  act  of 
nature,  as  such  a  result,  from  its  wrongful 
act,  might  have  been  foreseen.  To  excuse 
from  liability  far  an  act  of  nature  in  combi- 
nation with  the  defendant's  own  act,  it  must 
be  such  as  could  not  have  been  foreseen  and 
prevented  by  the  exercise  of  ordinary  care 
and  prudence.  Chicago  and  Northwestern 
R'y  Co.  V.  Hoag,.  90  111.,  839.     1878. 


WATERCOURSES. 

See  BniDOBs;  Eminent  Domain. 

1.  Action  for  damages.  It  is  not  error  in 
the  court  below  to  dismiss  an  action  against 
a  railroad  company  on  the  ground  that  the 
court  had  no  jurisdiction  thereof,  because 
the  charter  of  the  defendant's  company  pro- 
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vides  the  manner  in  which  a  party  injured 
by  the  consti'uotion  of  its  road  shall  proceed 
to  recover  damages,  where  the  complaint 
does  not  allege  that  the  cause  of  action  arose 
from  the  jconstruotion  of  said  road.  Cole  v. 
Carolina  Central  Ry  Co.,  74  N.  C,  587. 
1870, 

2.  -^  In  an  action  for  damages  it  was 
claimed  that  the  railway  company  had  neg- 
ligently caused  a  pond  of  water  by  which 
tnalaria  was  produced.  By  Way  of  amend- 
ment plaintiff  sought  to  set  up  the  allegation 
that  the  embankment  had  exposed  tu  sun 
and  air  earth  that  had  been  previously 
coverejd  by  water,  thus  causing  malaria. 
Iteld,  that  the  amendment  contained  a  new 
cajlse  of  action.  Central  R.  R.  and  Banking 
Co.  V.  Wood,  51  Ga.,  51S,  1874;  8  Amer,  R'y 
Rep.,  9. 

3.  —  Where  a  declaration  alleges  the  con- 
struction of  a  dam  by  a  railway  company 
on  its  land  adjoining  that  of  the  plaintiff, 
and  thereby  overflowing  the  land  of  the 
latter,  and  the  proof  shows  the  closing  of  a 
culvert  under  its  road  by  the  defendant, 
through  which  the  water  was  accustomed  to 
fl.ow,  this  will  sustain  the  allegation  in  the 
pleading,  and  there  will  be  no  variance. 
Illinois  and  St.  Louis  R.  R.  and  Coal  Co.  v. 
Fehringer,  83  III.,  139.     1876. 

4.  Bridges.  Congress  has  authority  to 
regulate  or  prohibit'  the  construction  of 
bridges  across  the  Mississippi  river.  It  can 
also  delegate  that  authority  to  one  of  the 
chiefs  of  a  department.  The  United  States 
has  the  right  to  prevent"  their  construction 
otherwise  than  as  prescribed  by  congress, 
and  the  federal  courts  have  jurisdiction  for 
that  purpose.  Under  these  acts  the  secre- 
tary of  war  had  the  right  to  determine 
whether  the  construction  of  a  bridge  at  a 
given  point  woilld  seriously  aflEect  the  navi- 
gation of  the  river  and  to  declare  that  a 
bridge  should  not  be  thei-e  built.  United 
States  V.  Milwaukee  and  St.  Paul  R.  R.  Co., 
5  Bissell  (U.  S.  C.  C),  410,  1873;  Same  v. 
Same,  ib.,  430. 

5.  —  The  legislature  of  the  state  of  Kan- 
sas has  the  power  to  pass  an  act  authorizing 
the  organization  of  a  corporation  to  build  a 
bridge  across  the  Missouri  river  at  a  place 
where  said  river  forms  the  boundary  line  be- 
tween the  state  of  Kansas  and  the  state  of 


Missouri.     Hunt  v.  Kans,  and  Mo.  Bridge 
Co.,  11  Kans,,  413.     1873. 

6.  —  When  the  charter  of  a  railroad  com- 
pany gives  it  the  right  to  consti'uct  its  road 
across  a  watercourse  only  on  condition  that 
the  same  should  be  restored  to  its  former 
state  or  In  such  manner  as  not  to  impair 
its  usefulness,  a  bridge  erected  over  such 
watercourse  which  does  not  fulfil  this  con- 
dition of  the  charter  is  both  a  public  and 
private  nuisance,  as  much  so  as  if  it  had 
been  erected  without  legislative  autliority. 
Healy  v.  Joliet  and  Chicago  R.  R.  Co.,  2 
Bradwell  (111.),  435.     1878. 

7.  —  The  defendant  was  authorized  by  its 
act  of  parliament  to  construct  a  railway 
bridge  across  a  navigable  river.  The  act 
provided  that  it  should  not  be  lawful  to  de- 
tain any  vessel  navigating  the  river  for  a 
longer  time  than  suflBcient  to  enable  any 
carriages,  animals  or  passengers,  ready  to 
traverse,  to  cross  the  bridge,  and  for  opening 
it  to  admit  such  vessel.  The  defendant  em- 
ployed a  contractor  to  construct  the  bridge 
in  conformity  with  the  provisions  of  the  act 
of  parliament,  but,  before  the  works  were 
completed,  the  bridge,  from  some  defeot  in 
its  construction,  could  not  be  opened,  and 
the  plaintiff's  vessel  was  prevented  from  nav- 
igating the  river.  Hdd,  that  the  defendant 
was  liable  for  the  damage  thereby  caused  to 
the  plaintiff.  Hole  v.  Sittingboume  R'y  Co., 
6  Hurlstone  &  Norman  (Exchequer),  488. 
1861. 

8.  —  Plaintiffs  owned  several  lots  fronting 
on  a  navigable  river,  and  were  accustomed 
to  use  their  water  front  in  fastening  logs, 
putting  in  rafts  and  shipping  lumber.  De- 
fendant, by  permission  of  the  legislature, 
built  a  bridge  over  the  river,  and  an  embank- 
ment. Held,  that  plaintiffs  are  entitled  to 
recover  for  any  injury  to  their  riparian  rights 
caused  by  such  bridge  and  embankment. 
Chapman  v.  Oshkosh  and  Mississippi  River 
R.  R.  Co.,  33  Wis.,  639.     1873. 

9.  —  Where  tlie  erection  of  a  railroad 
bridge  across  a  river  in  a  city  causes  a  per- 
manent injury  or  depreciation  in  the  value 
of  a  lot  in  the  immediate  vicinity  which  is 
used  for  dock  purposes,  such  injury  is  a 
proper  element  of  damages,  and  it  is  proper 
to  allow  the  lot  owner  to  show  such  damage 
by  proving  the  value  of  his  property  before 
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the  erection  of  the  bridge  and  its  value  after, 
or,  in  other  words,  to  prove  how  much  less 
the  property  would  sell  for  in  consequence 
of  the  building  of  the  bridge.  Chicago  and 
Pacific  R.  R.  Co.  v.  Stein,  75  111.,  41.     1874. 

10.  —  A  cause  of  action  for  damae;es 
caused  by  overflow,  resulting  from  the  in- 
sufficient width  of  a  bridge,  accrues  when 
the  overflow  occurs,  and  not  upon  the  con- 
structfon  of  the  bridge.  Moison  v.  Chreat 
Western  Ry  Co.,  14  Upper  Canada  (Queen's 
Bench),  109,  1856 ;  Vanhorn  v.  Grand  Trunk 
R'y  Co.,  18  ib.,  356,  1859.  But  see  Carron  v. 
Great  Western  Ry  Co.,  14  ib.,  192.     1856. 

11.  —  A  railroad  corporation  held  liable  in 
damages  for  building  a  bridge  across  a  river 
virilh  a  pier,  turned  obliquely  to  the  course  of 
the  river,  in  such  a  manner  as  to  turn  the 
water  of  the  stream,  in  time  of  freshets, 
upon  the  plaintiff's  grass  land,  thereby 
throwing  sand  and  earth  upon  it,  and  gully- 
ing and  washing  away  the  same,  it  appearing 
that  the  bridge  could,  at  an  additional  ex- 
pense, liave  been  erected  with  safety  to  the 
railroad,  in  such  a  manner  as  not  to  injure 
said  land.  Held,  that  the  plaintiff  was  not 
estopped  from  maintaining  his  action  for  the 
damage  so  caused  to  his  land  by  reason  of 
having  previously,  by  deed,  conveyed  to  the 
said  railroad  corporation  a  portion  thereof, 
for  the  purposes  of  a  railroad,  and,  in  consid- 
eration of  the  purchase  money,  released  all 
claims  for  damages  which  might  be  awarded 
by  commissioners,  inasmuch  as  the  ctfmmis- 
sioners  could  have  appraised  and  awarded 
only  such  damages  as  would  have  resulted 
from  the  construction  and  use  of  the  road  in 
a  legal  and  proper  manner,  Spencer  v.  Hart- 
ford, Providence  and  Fishkill  R.  R.  Co.,  10 
R.  I,  14,  1871;  6  Amer.  R'y  Rep.,  150. 

12.  Change  of  channel.  A  person  own- 
ing land  abutting  on  a  river,  through  which 
a  creek  flows  and  empties  into  the  river, 
may,  as  against  proprietors  on  the  opposite 
side  of  the  river,  change  the  cliannel  and 
mouth  of  the  creek  upon  his  own  land  and 
for  his  own  protection  or  convenience,  if,  in 
so  doing,  both  in  the  inception  and  execu- 
tion of  the  wdi'k,  he  exercises  reasonable 
care  and  caution  not  to  injure  the  rights  of 
others.  Cincinnati,  etc.,  R.  R.  Co.  v.  Carr, 
U  Amer.  &  Eng.  R.  R.  Cases,  533',  Railroad 
Co.  V.  Carr,  33  Ohio  St.,  44S.     1883. 


13.  —  In  a  suit  against  a  railway  company 
for  the  construction  of  its  road-bed  in  such 
a  manner  as  unnecessarily  to  turn  the  cur- 
rent of  a  stream  against  the  plaintiff's  land 
and  wash  away  his  soil,  the  plaintiff  may 
recover  for  prospective  as  well  as  past  in- 
jury ;  and  a  recovery  of  prospective  dam- 
ages will  bar  an  action  for  subsequent  dam- 
age, though  caused  by  an  unusual  freshet. 
Fowle  V.  New  Haven  and  Northampton  Co., 
113  Mass.,  334.     1873. 

14.  Contract.  Contract  for  the  diversion 
of  a  watercourse  construed.  Oursler  v.  Bal- 
timore and  Ohio  R.  R.  Co.,  60  Md.,  858. 
1883. 

15.  Crossing'  of  railway.  Where  a  rail- 
road company  is  authorized  by  its  charter  to 
cross  any  stream  in  the  line  of  its  road, 
coupled  with  the  duty  to  restore  the  stream 
so  crossed  to  its  former  state,  or  to  such 
state  as  not  to  impair  its  usefulness,  it  was 
held  to  apply  to  streams  not  navigable  as 
well  as  to  those  that  were  navigable,  as  leg- 
islative authority  was  as  necessary  to  cross 
the  one  as  the  other.  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.  v.  Moffitt,,  75  111.,  524. 
1874. 

16.  Culverts.  A  railway  company,  in  con- 
structing its  line  and  works,  is  bound  to 
bring  to  their  execution  the  engineering 
knowledge  and  skill  ordinarily  known  and 
practiced  in  such  works.  There  is  no  liabil- 
ity on  a  company  for  not  constructing  a  cul- 
vert so  as  to  pass  extraordinary  floods. 
Baltimore  and-  Ohio  R.  R.  Co.  v.  Sulphur 
Spring  School  District,  96  Pa.  St.,  65,  1880;  2 
Amer.  &  Eng.  R.  R,  Cases,  166. 

17.  —  It  is  the  duty  of  railroad  companies 
to  provide  by  culvei-ts  or  other  means  for  the 
safe  passage  of  accumulated  water,  and  they 
are  liable  in  damages  for  injuries  to  adjacent 
lands  by  overflow  or  back-water,  caused  by 
their  failure  or  neglect  to  ^erfoi-m  this  duty. 
Carriger  v.  East  Tenn.,  Va.  and  Qa.  R.  R. 
Co.,  7  Lea  (Tenn.),  388.     1881. 

18.  —  A  railway  company  constracted  a 
culvert  to  carry  off  water  from  land  adjacent 
to  the  railway.  No  complaint  was  made  by 
the  owner  of  the  land  of  the  insufficiency  of 
the  culvert,  and  no  application  was  made  to 
justices  for  additional  accommodation  works 
within  the  five  years  limited  by  the  Railways 

Clauses  Consolidation  Act,  1845,'  s.  73.    An 
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injury  having  subsequently  arisen  to  the 
land  from  the  insufficiency  of  the  culvert  to 
carry  off  all  the  veater,  aa  action  in  respect 
of  such  injury  was  brought  by  the  occupier 
against  the  railway  company  in  which  it 
was  alleged  that  the  culvert  was  insuflficient. 
Held,  on  demurrer,  that  the  action  would  not 
lie.  Colley  v.  London  and  North  Western 
R'y  Co.,  Law  Reports,  5  Exchequer  Divis- 
ion, 277,  1880;  31  Eng.  (Moak),  691. 

19.  Delaware  river.  Bridge  over  the 
Delaware  river  held  lawful.  Attorney-Gen- 
eral V.  Delaware  and  Bound  Brook  R.  B. 
Co.,  27  N.  J.  Eq.,  1.     1876. 

20.  Ditches.  A  railway  company  is  re- 
sponsible for  damages  occasioned  by  cutting 
Une  ditches  whereby  surplus  waters  are 
made  to  flow  upon  adjoining  lands.  Grand 
Trunk  Ry  Co.  v.  Miville,  14  Decisions  des 
Tribunaux  (Lower  Canada),  469.     1804. 

21.  —  A  railroad  company,  for  the  pur- 
pose of  draining  a  lake  into  an  adjacent 
river,  connected  the  two  by  a  ditch  dug  fcr 
the  most  part  on  its  right  of  way,  but  where 
it  emptied  into  the  river  on  land  of  another. 
When  the  water  in  the  river  was  high  it  ran 
through  the  ditch  into  the  lake  and  flooded 
the  adjoining  country.  If  no  part  of  the 
ditch  had  been  dug^  except  so  much  as  was 
outside  the  right  of  way,  the  same  thing 
would  have  happened.  If  no  part  had  been 
dug  except  what  was  on  the  right  of  way,  it 
would  not  have  contributed  to  the  overflow. 
The  company  which  dug  the  ditch  sold  its 
right  of  way  and  other  property  to  another 
company,  and  after  the  sale  the  lands  of  an 
adjoining  proprietor  were  damaged  by  an 
overflow  from  the  river.  In  an  action 
against  the  latter  company  to  recover  the 
damage,  held,  that  it  was  not  liable.  Way- 
land  V.  St.  Louin,  Kansaji  City  and  Northern 
R'y  Co.,  75  Mo.,  548,  1882;  11  Amer.  &  Eng. 
R.  R.  Cases,  543. 

22.  Diversion,  Where  it  is  practicable  in 
the  building  of  a  railroad  to  construct  a  cul- 
vert *hich  will  allow  the  ijassage  of  the 
water  of  a  stream  in  its  natural  channel,  it 
is  negligence  not  to  do  so,  and  a  land  owner 
injured  by  such  failure  may  recover  dam- 
ages. Van  Orsdol  v.  Burlington,  Cedar  Rap- 
ids and  Northern  R'y  Co.,  56  la.,  470,  1881; 
5  Amer.  &  Eng.  R.  R.  Cases,  53. 

23.  —  In  an  action  to  recover  damages 


sustained  by  reason  of  the  negligent  con- 
struction of  a  railroad  over  the  plaintiff's 
farm,  the  fact  that  the  road  is  built  as  rail- 
roads usually  are  in  such  locations  is  no  de- 
fense,    lb. 

24.  —  A  right  of  action  to  recover  for  per- 
manent injuries  to  land  resulting  from  the 
negligent  construction  of  a  railroad  thereon 
accrues  at  the  time  the  first  injury  is  sus- 
tained, and  not  necessarily  from  the  date  of 
the  construction  of  the  road.     lb,. 

25.  —  In  procuring  right  of  way  railway 
companies  do  not  thereby  acquire  the  right 
to  divert  a  stream  of  water  from  its  natural 
channel,  to  the  injury  of  the  land  owner. 
Stodghill  v.  Chicago,  Burlington  and  Quincy 
R.  R.  Co.,  43  la.,  26,  1876;  14  Amer.  R'y 
Rep.,  398. 

26.  —  Where  the  erection  of  an  embank- 
ment for  the  track  of  a  railway  closed  the 
natural  channel  of  a  stream  and  diverted  the 
water  from  a  tract  of  land,  it  was  he'.d  that 
the  injury  caused  to  such  land  thereby  was 
a  permanent  one,  for  which  damages  might 
be  at  once  fully  recovered.  Stodghill  v.  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.,5S 
la.,  341.     1880. 

27.  —  A  judgment  recovered  in  an  action 
for  such  injury  would  be  a  bar  to  future  ac- 
tions to  recover  for  a  continuation  of  the 
embankment,  or  for  its  abatement.  The 
fact  that  in  such  action  th'e  jury  were  erro-. 
neously  instructed  not  to  take  into  account 
any  future  injury  by  reason  of  the  main- 
tenance of  the  embankment  would  not  alter 
the  effect  of  the  judgment  as  an  adjudica- 
tion of  all  questions  wliich  were,  or  ought 
to  have  been,  tried  in  the  action.     lb. 

28.  —  The  payment  of  damages  for  the 
diversion  of  a  stream  is  no  bar  to  recovery 
for  damages  for  subsequent  failure  to  keep 
the  channel  open,  McLeod  v.  European  and 
North  American  R'y  Co.,  1  Hannay  (New 
Brunswick),  574.     1869. 

29.  —  A  grant  was  made  to  use  certain 
water  and  lay  down  pipes  to  carry  the  sam?, , 
but  the  size  of  the  pipes  and  amount  of 
water  to  be  taken  were  not  defined.  Pipes 
were  laid,  and  the  water  they  could  supply 
used  for  a  number  of  years.  Held,  that  this 
limited  and  construed  tlie  extent  of  the 
grant,  and  the  grantee  was  liable  for  dam- 
ages occasioned  by  the  diversion  of  a  gi-eater 
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quantity  of  wiitex-  than  originally  used, 
caused  by  takins  up  such  pipes  and  replac- 
ing thena  by  larger  ones.  Onthank  v.  Lake 
Shore  and  Michigan  Southern  R.  R.  Co.,  8 
Hun  (N.  Y.),  131,  1876;  Onthank  v.  Lake 
Shore  and  Michigan  Southern  R.  R.  Co.,  71 
N.  Y.,  194,  1877. 

30.  —  If  the  water  is  that  of  a  stream  or 
natural  watercourse,  and  it  was  diverted 
from  its  natural  channel,  the  company  is 
liable;  provided,  however,  that  plaintiff 
could  not  recover  for  damages  which  he 
might  have  averted  at  comparatively  small 
cost.  The  company  is  bound  to  make  suffi- 
cient ditches  and  passages  to  conduct  the 
water  away  and  prevent  it  from  injuring 
plaintiff;  but  if  it  fails  to  do  so,  it  is  tiae 
duty  of  plaintiff  to  use  all  reasonable  means 
to  avert  and  avoid  injury  by  the  construc- 
tion of  ditches  and  levees  himself  within  a 
reasonable  time,  if  the  same  can  be  done  at 
a  reasonable  amount  of  labor  and  expense. 
Munkers  v.  Kansas  City,  St.  Joseph  and 
Council  Bluffs  R.  R.  Co.,  73  Mo.,  514,  1880; 
5  Amer.  &  Eng.  R.  R.  Cases,  79.- 

31.  —  Before  1800,  a  canal  company, 
►under  powers  of  an  act  of  parliament,  di- 
verted for  the  purposes  of  the  canal  a  con- 

,  siderable  part  of  the  water  from  a  brook, 
which  flowed  through  the  plaintiff's  land,  at 
a  point  above  the  plaintiff's  land,  the  rest  of 
the  water  continuing  to  flow  in  its  natural 
channel.  In  1847  an  act  was  passed  author- 
izing the  defendant  to  purchase  the  canal,  to 
discontinue  the  use  of  it,  and  to  fill  it  up 
and  sell  such  parts  as  were  not  used  for  the 
railway.  Under  these  powers  the  use  of  the 
canal  was  discontinued  in  1853,  and  in  1864 
the  defendant  made  a  cut  by  which  it  re- 
stored to  the  brook,  at  a  point  above  the 
plaintiff's  land,  the  water  which  had  been 
diverted  from  it.  In  1865  the  defendant  con- 
veyed the  part  of  the  canal  on  which  it  had 
made  the  cut  to  a  purchaser  in  fee.  The  bed 
of  the  stream,  owing  to  the  diminished 
scour  of  the  water,  from  1800  to  1853,  had 
been  silted  up,  so  as  to  be  insufficient  to 
carry  off  the  water  coming  down  in  extraor- 
dinary floods.  In  1866^  such  a  flood  occurred ; 
the  water  overflowed  the  plaintiff's  land  and 
damaged  his  crops :  upon  which  he  brought 
an  action  against  the  defendant.  Held,  that, 
there  being,  no  obligation  imposed  upon  the 


canal  company  to  continue  the  diversion, 
the  plaintiff  had  no  right  of  action.  Mason 
V.  Shrewsbury  and  Hereford  R'y  Co.,  Law 
Reports,  6  Queen's  Bench  Cases,  578.     1871. 

32.  —  Where  the  plaintiff  stood  by  and 
saw  the  defendant  at  great  expense  divert 
the  course  of  a  small  stream,  which  pre- 
viously had  touched  the  corner  of  her  prem- 
ises, without  objection,  until  the  work  of 
such  diversion  had  been  completed,  she  will 
not  be  entitled  to  a  mandatory  injunction 
restoring  the  stream  to  its  original  channel. 
Slocumh  V.  Chicago,  Burlington  and  Quincy- 
R.  R.  Co.,  57  la.,  675.     1833. 

33.  —  A  railway  company  was  restrained 
from  taking  a  large  quantity  of  water  for 
the  use  of i  its  station  from  a  river  under  the. 
control  of  conservators,  credit  being  givea 
to  the  evidence  on  their  part  that  taking 
such  water  would  impede  the  navigation, 
against  the  evidence  on  the  part  of  the  com- 
pany that  taking  such  water  would  produce 
no  appreciable  effect.  Decree  of  the  master 
of  the  rolls  affirmed.  Attorney-General  v. 
Great  Eastern  R'y  Co.,  Law  Reports,  6 
Chancery  Appeal  Cases,  573.     1871. 

34.  —  But  where  the  taking  of  the  water 
only  interfered  with  the  working  of  a  mill 
for  a  few  minutes  each  day,  the  court  refused* 
to  interfere.  Earl  of  Sandwich  v.  Great 
Nortltern  R'y  Co.,  Law  Repoi^ts,  10  Chancery 
Division,  707 ;  27  Eng.  (Moak),  318.     1878. 

35.  —  The  land  owner  is  not  to  be  pre- 
vented from  the  reasonable  and  prudent  use 
of  his  land  by  reason  of  the  improper  con- 
struction of  the  railroad,  but  if,  using  his 
land  in  a  reasonable  and  prudent  manner,  he 
suffers  damage  from  such  improper  con- 
struction, he  may  recover  his  damages,  not- 
withstanding such  use  of  his  land  was  sub- 
sequent to  the  construction  of  the  railroad. 
Perley  v.  B.,  G.  and  M.  R.  R.  Co.,  57  N.  H., 
313.     1876. 

36.  Dog  river.  Dog  river  bridge  in  Ala- 
bama held  lawful.  Peters  v.  New  Orleans, 
Mobile  and  Chattanooga  R.  R.  Co.,  56  Ala., 
538.     1876. 

37.  Equity.  A  court  of  equity  may  com- 
pel the  removal  of  obstructions  to  the  flow 
of  water  in  a  watercourse.  Lamar  v.  Rail- 
road Co.,  10  So.  Car.,  476.     1878. 

38.  Evidence.  Evidence  held  sufficient  to 
sustain  a  verdict  for  damages  for  overflow 
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caused  by  an  embankment.  Fogevtyv.  Min- 
neapolis and  St.  Louis  R'y  Co.,  30  Minn., 
185.     1883. 

30.  —  A  farmer  may  testify  as  to  the 
value  of  tlie  grass  destroyed  by  flood.  Byrne 
V.  Minneapolis  and  St.  Louis  R'y  Co.,  29 
Minn.,  200.     1883. 

40.  Floods.  A  proprietor  of  lands  situ- 
ated nearly  a  mile  from  a  railway  has  at 
common  law  a  right  to  sue  for  damages  for 
injury  done  to  his  property  in  consequence 
of  tlie  operations  of  the  railway  company. 
That  railway  companies  are  bound  so  to 
construct  their  works  as  to  protect  proprie- 
tors of  lands  on  a  lower  level,  not  only  from 
the  effects  of  usual  and  ordinary  floods,  but 
also  of  unusual  and  extraordinary  falls  of 
rain,  unless  these  occurrences  are  such  as 
could  not  be  reasonably  anticipated.  Circum- 
stances considered  in  which  damages  were 
awarded  for  injury  caused  by  the  insuffi- 
ciency of  railway  works.  Potter  v,  Hamil- 
ton and  Strathaven  R'y  Co.,  3  Scotch  Session 
Cases  (3d  series),  83.     1864. 

41,  —  Where  a  corporation  has  exercised 
ordinary  care  in  the  construction  or  repair 
of  bridges  and  culverts  over  watercourses 
on  private  land,  and  is  not  otherwise  guilty 
6t  negligence,  it  cannot  be  made  liable  for 
damages  occasioned  an  adjacent  proprietor 
by  extraordinary  floods  choking  or  washing 
out  the  channel  of  the  stream.  Illinois 
Central  R.  R.  Co.  v.  Bethel,  11  Brad  well 
(III.),  17.     1833. 

43.  Injunction.  A  court  of  equity  may 
enjoin  proceedings  at  law  involving  an  estop- 
pel. This  principle  applied  to  an  estoppel  in 
relation  to  use  of  water  in  the  present  case. 
Society  for  Establishing  Useful  Manufactures 
V.  Lehigh  Valley  R.  R.-Co.,  83  N.  J.  Eq.,  329. 
1880. 

43.  —  Defendant  made  excavations  on  its 
own  land  for  the  purpose  of  changing  in 
part  the  flow  of  a  stream.  Although  the 
company  was  working  on  its  own  laud,  the 
plaintiffs  were  held  to  have  had  notice  of 
the  intended  works  of  the  company,  and 
having  acquiesced  for  eighteen  mouths,  dur- 
ing which  the  company  had  expended  a 
large  sum  of  money  on  the  woi'ks,  they 
were  precluded  from  asking  for  the  in- 
terposition of  this  court  by  injunction. 
IllingiLorth  v.  Manchester  arid    Leeds   R'y 


Co.,  3  Eng.  R.  R.  &  Canal  Cases,  187, 
1840. 

44.  Land  made  by  filling'  along  shore. 

Soil  acquired  and  i-edeemed  from  the  water 
by  filling  in  is  in  no  sense  alluvion  or  accre- 
tion which  would  become  the  property  of 
the  shore-owner,  but  is  the  property  of  the 
state  or  its  grantees,  in  wliom  the  title  to 
the  land  between  high  and  low- water  mark 
is;  and  no  right  exists  in  the  shore-owner, 
who  has  dedicated  to  the  public  streets  to 
the  limit  of  his  ownership,  to  charge  such 
newly-made  land  with  the  burden  of  an 
eas^ment  over  it.  Hdboken  v.  Pennsylvania 
R.  R.  Co.,  16  Federal  Reporter,  816.     1883. 

45.  Levee,  Damages  for  overflowiug  land 
by  the  construction  of  a  railroad  levee  cannot 
be  diminished  by  the  enhanced  value  given 
to  the  land,  in  common  with  otlier  lands  in 
the  vicinity,  by  the  presence  of  the  road. 
St.  Louis,  Iron  Mt.  and  Southern  R'y  Co.  v. 
Morris,  33  Ark.,  633,  1830;  5  Amer.  &  Eng. 
R.  R.  Cases,  43. 

46.  —  The  act  of  April  30,  1839,  "  author- 
izing the  building  and  repairing  of  levees  to 
protect  lands  from  overflow,"  is  in  contra- 
vention of  the  bill  of  rights,  inasmuch  as, 
under  its  provisions,  private  property  may 
be  taken  without  reference  to  the  public 
welfare ;  and,  also,  inasmuch  as  no  provision  - 
is  made  therein  for  the  assessment  of  com- 
pensation by  a  jury.  The  body  of  men  pro- 
vided for  in  tlie  act  is  not  a  jury  within  the 
meaning  of  the  constitution.  They  are  not 
authorized  to  hear  testimony,  nor  are  they 
subject  to  judicial  direction  in  the  hearing 
of  the  case.  Smith  v.  Atlantic  and  Great 
Western  R.  R.  Co.,  85  Ohio  St.,  91,  1874; 
13  Amer.  R'y  Rep.,  478. 

47.  License  to  change.  When  a  license  to 
fill  up  a  wateurcourse  is  obtained  from  a  cor- 
poration in  possession  as  owner  in  consid- 
eration of  a  promise  to  reopen  an.d  restore 
the  watercourse  when  requested  so  to  do, 
the  licensee,  when  sued  for  a  breach  of  his 
promise,  is  estopped  from  setting  up  that  the 
ownersliip  and  maintenance  of  the  water- 
course by  the  corporation  are  ultra  vires. 
Hamilton  and  Rossville  Hydraulic  Co.  v. 
Cincinnati,  Hamilton  and  DaytOn  R.  R.  Co., 
29  Ohio  St.,  341.     1876. 

48.  Multiplicity  of  suits.  Where  several 
plaintiffs  bring  different  suits  at  law  against 
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one  defendant,  some  for  diminishing  their 
supply  of  water  and  another  for  backing 
water  on  his  mill-wheel,  no  ground  for  in- 
terference to  prevent  multiplicity  of  suits  is 
shown,  although  the  alleged  injuries  are 
done  in  the  use  by  the  defendant  of  one 
stream.  Lehigh  Valley  R.  R.  Co.  v.  McFar- 
lan,  30  N.  J.  Eq.,  135.  1878.  See,  also, 
Same  v.  Society  for  Establishment  of  Useful 
Manufactures,  ib.,  145.     1878. 

49.  Navigable  streams.  It  is  not  neces- 
sary that  a  stream,  to  be  navigable,  be  so  de- 
clared by  any  statute  of  the  state  or  United 
States.  Usefulness  for  purposes  of  naviga- 
tion for  rafts,  boats  or  barges  gives  navigable 
character  to  a  stream,  reference  being  bad  to 
its  natural  state  rather  than  to  its  average 
depth  the  year  round;  and  this  character 
may  be  proved  by  parol.  Little  Rock,  Missis- 
sippi River  and  Texas  R.  R.  Co.  v.  Brooks,  39 
Ark.,  403.     1882. 

50.  —  A  .party  who  Suffers  injury  from  a 
public  nuisance,  &  g.,  in  having  his  raft, 
boat  or  barge  stopped  by  the  building  of  a 
railroad  bridge  across  a  navigable  stream, 
may  liave  his  action  against  the  nuisance  for 
damages.     Ib. 

51.  Obstruction.  A  private  person  can- 
not maintain  an  action  for  the  abatement  of 
a  nuisance  caused  by  interrupting  the  navi- 
gation of  a  navigable  stream,  unless  he  suf- 
fers damage  peculiar  to  himself,  and  differ- 
ing from  that  suffered  by  the  public  who 
have  occasion  to  use  the  stream.  Jarvis  v. 
Santa  Clara  Valley  R.  R.  Co.,  53  Cal.,  438. 
1877. 

52.  —  Where  a  railroad  company  placed  a 
pi'otectiou  to  a  draw-bridge  in  a  river, 
whereby  the  approach  of  vessels  to  dock 
was  obstructed,  and  the  value  of  the  lot 
upon  which  the  dock  was  placed  was  per- 
manently depreciated,  and  afterwards  the 
owner  of  the  lot  and  dock  sold  the  same  to 
his  wife,  and  conveyed  the  legal  title  to  her, 
it  was  held  that  she  could  not  maintain  any 
action  against  the  company  for  placing  the 
obstruction  in  front  of  the  dock.  Chicago 
and  Alton  R.  R.  Co.  v.  Maher,  91  111.,  313. 
1878. 

53.  —  Where  a  railroad  company  con- 
structed a  bridge  across  a  stream  not  navi- 
gable, but  affording  a  large  volume  of  water, 
by  driving  piles  witli  spans  of  only  seven- 


teen feet,  and  leased  its  road  to  another 
company,  which,  while  operating  the  same 
as  lessee,  built  a  new  bridge  at  the  same 
place,  constructed  in  the  same  manner,  ex- 
cept that  the  spans  were  enlarged  to  fifty 
feet,  but  left  the  piles  of  the  old  bridge 
standing,  a  portion  of  the  tops  being  cut  off, 
after  which  these  two  companies  consoli- 
dated, forming  a  new  one  with  a  different 
name,  and  thenew,  company  continuing  to 
operate  the  road  and  use  the  bridge  in  such 
condition,  held,  that  the  new  company  was 
liable  in  damages  to  a  riparian  owner  above, 
whose  land  was  overflowed  and  injured  in 
consequence  of  an  obstruction  of  the  stream 
by  drift,  etc.,  caused  by  the  manner  in 
wliioh  the  bridge  was  constructed  and  used, 
and  that  no  notice  to  abate  the  nuisance  was 
necessary  to  the  action.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.  v.  Moffltt,  75 
111.,  534.     1874. 

54.  —  The  plaintiff  was  the  owner  of  land, 
lying  within  the  angle  formed  by  the  inter- 
section of  a  highway  with  an  embankment, 
constructed  on  the  lands  of  the  defendant, 
upon  which  its  tracks  are  laid.  Prior  to  the 
construction  of  the  embankment,  large  quan- 
tities of  water  flowed  during  the  winter 
season  and  in  vei-y  rainy  weather,  along  the 
highway,  and  passed  the  land  of  the  plaintiff 
without  collecting  there.  The  embankment 
prevented  this  water  flowing  off  the  land  of 
the  plaintiff,  and  caused  it  to  collect  thereon. 
In  an  action  brought  to  recover  damages  for 
the  injuries  occasioned  thereby,  held,  that 
there  could  be  no  recovery.  Wagner  v.  Long 
Island  R.  R.  Co.,  3  Hun  {N.  Y.),  633.     1874. 

55.  —  Au  action  to  recover  damages  for 
illegally  obstructing  a  navigable  river  is  an 
action  in  tort.  Doughty  v.  Atlantic  and 
North  Carolina  R.  R.  Co.,  78  N.  C,  23.   1878. 

56.  —  The  court  cannot  pronounce  a  simple 
obstruction  in  a  navigable  river  to  be  a  nui- 
sance. It  is  a  fact  to  be  found.  Delaware 
and  Hudson  Canal  Co.  v.  Lawrence,  3  Hun 
(N.  y.),  163.     1873. 

57.  Overflow.  Where  a  railroad  company, 
by  filling  up  a  trestle  under  its  road,  and  by 
making  ditches,  cattle-guards  and  culverts 
too  small  to  carry  off  the  water,  overflows 
adjoining  lands,  and  the  owner  of  such 
lands  sustains  damages  by  reason  thereof, 
the  railroad  company  is  liable  to  the  owner 
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of  the  lands  for  the  amount  of  the  damages 
actually  sustained.  Mississippi  Central  R. 
S.  Co.  V.  Caruth,  51  Miss.,  77,  1875;  Missis- 
sippi Central  R.  R.  Co.  v.  Mason,  51  Miss., 
234,  1875. 

68.  —  A  railroad  company  in  constructing 
its  road  over  a  natural  vyatercourse  is  re- 
quired to  leave  such  openings  as  are  suffi- 
cient to  afiEord  an  outlet  for  all  water  (from 
whatever  source  it  may  come,  and  in  times 
of  floods  and  freshets,  as  well  as  at  other 
times)  which  may  i-easonably  be  expected 
to  flow  thi'ough  such  watercourse.  Union 
Trust  Co.  V.  Cuppy,  36  Kans.,  754,  18S3 ;  11 
Amer.  &  Bng.  R.  R.  Cases,  563. 

59.  —  Railroad  companies,  acting  within 
the  limits  of  their  franchises,  and  using  due 
skill  and  care  in  the  construction  and  opera- 
tion of  their  roads,  and  having  the  right  of 
way,  are  not  liable  as  trespassers,  nor  for  in- 
juries to  outside  property,  which  are  the 
natural  and  unavoidable  effect  of  the  road. 
St.  Louis,  Iron  Mt.  and  SoutJiern  R'y  Co.  v. 
Morris,  35  Ark.,  633,  1880;  5  Amer.  &  Eng. 
E.  E.  Cases,  48. 

60.  —  The  fact  that  a  railway  company 
owns  a  right  of  way  over  the  plaintiff's  land 
does  not  authorize  it  to  make  such  a  change 
thereon,  by  structures  or  otherwise,  as  to 
flow  water  back  upon  the  land  of  the  plaint- 
iff or  others  and  thereby  inflict  an  injury. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co. 
D.  Carey,  90  111.,  514.    1878. 

61.  —  It  is  no  defense  to  an  action  for 
damages  for  an  ovei-flow  occasioned  by  an 
insufficient  bridge,  to  show  that  the  bridge 
stood  upon  a  public  street  and  was  used  by 
the  public,  where  the  bridge  was  constructed 
by  a  railway  company  as  a  part  of  its  em- 
bankment. Houston  and  Great  Northern 
R.  R.  Co.  V.  Parker,  50  Tex.,  330.     1878. 

62.  —  A  railroad  company  building  a 
Jevee  across  a  branch  which  overflows,  and 
thereby  causes  a  greateir  overflow  of  adjoin- 
ing lands,  is  nob  relieved  from  damages 
therefor  by  making  ditched  and  trestles  that 
carry  off  the  water  as  fast  as  the  branch 
would  when  not  overflowed.  St.  Louis,  Iron 
Mt.  and  Southern  R'y  Co.  v.  Morris,  35  Ark., 
633,  1880;  5  Amer.  &  Eng.  R.  R.  Cases,  48, 

63.  —  A  railway  company  is  not  liable  for 
damages  to  any  person  from  the  overflow  of 
the  water  of  a  stream  caused  by  the  neces- 


sary and  proper  elevation  of  its  road-bed, 
not  in  the  channel  of  the  stream,  bnt  upon 
its  own  land.  Moyer  v.  New  York  Central 
and  Hudson  River  R.  R.  Co.,  88  N.  Y.,  351, 
1883 ;  8  Amer.  &  Eng.  R.  R.  Cases,  531. 

64.  —  A  railway  company  is  liable  for  or- 
dinary care  in  the  construction  of  its  cul- 
verts, to  provide  against  oi'dinary  rains,  but 
is  not  required  to  provide  against  extraor- 
dinary overflows,  such  as  would  not  be 
reasonably  anticipated.  Houston  and  Great 
Northern  R.  R.  Co.  v.  Parker,  50  Tex.,  330, 
1878;  Elletv.  St.  Louis,  Kansas  City  and 
Northern  Ry  Co.,  76  Mo.,  518,  1883. 

65.  —  canal.  The  defendant,  owner  of  a 
canal,  being  threatened  by  an  overflow  of 
flood  water  from  a  neighboring  river,  and 
fearing  damage' to  its  premises  situated  on 
the  banks  of  the  canal,  placed  across  it,  at  a 
point  above  its  premises,  planks  reaching 
from  the  bottom  of  the  canal  to  the  coping 
stone,  which  was  some  inches  higher  than 
the  surface  of  the  canal  water.  The  flood 
water  afterwards  broke  into  the  canal  at  a 
point  above  the  barricade  of  the  planks,  and 
opposite  to  the  plaintiff's  premises,  which 
were  also  situated  on  the  baaks  of  the  canal 
above  the  premises  of  the  defendant,  and, 
being  penned  back  by  the  planks,  the  water 
rose  in  the  canal  until  it  flooded  the  plaint- 
iff's premises.  In  an  action  brought  to  re- 
cover damages  for  the  injury  so  caused, 
held,  that  the  defendant  was  not  liable,  on 
the  ground  that  the  water  which  did  the 
mischief  was  not  brought  there  by  it,  and 
that  there  is  no  duty  on  the  owner  of  a  canal, 
analogous  to.  that  on  the  owner  of  a  natural 
watei'course,  not  to  impede  the  flow  of  water 
down  it.  Nield  v.  London  and  North  West- 
ern R'y  Co.,  Law  Reports,.  10  E.-cchequer 
Cases,  4.     1874. 

66.  —  contract.  An  agreement  of  a  rail- 
road company,  in  consideration  of  the  right 
of  way  through  one's  lands,  to  so  build  its 
road-bed  as  to  protect  the  lands  from  over- 
flow, imposes  upon  it,  as  an  artificial  person, 
a  personal  obligation,  for  a  breach  of  whicli 
it,  or  a  company  afterwards  consolidated 
with  it,  would  be  liable  to  an  action  at  law 
for  damages.  Sappingion  v.  Little  Rock, 
Mississippi  River  and  Texas  R.  R.  Co.,  37 
Ark.  23,  188  L ;  11  Amor.  &  Eng.  R.  R.  Cases, 
330. 
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67.  —  damages.  Where  the  usual  outlet 
of  water  is  obstructed  so  as  to  overflow  the 
plaintiff's  lands,  he  may  recover  for  the  loss 
of  or  injury  to  the  crops  of  hay,  etc.,  or  the 
expense  of  securing  them,  in  addition  to  the 
loss  by  the  depreciation  of  the  land.  Chi- 
cago, Rock  Island  and  Pacific  R.  R.  Co.  v. 
Carey,  90  111.,  514.     1878. 

68.  —  The  rule  for  assessing  damages  for 
overflowing  land  by  the  construction  of  an 
embankment  is,  to  take  the  actual  value  of 
the  land  at  the  completion  of  the  work, 
supposing  the  consequences  to  be  known, 
compare  it  with  what  the  value  would  have 
been  if  the  overflow  had  remained  as  before 
the  construction  of  the  embankmont,  and 
fix  the  damages  at  the  difference.  St.  Louis, 
Iron  Mt.  and  Southern  R'y  Co.  v.  Morris,  35 
Ark.,  623,  18S0;  5  Amer.  &  Eng.  R.  R.  Cases, 
48;  Chicago,  Rock  Island  and  Pacific  R.  R. 
Co.  V.  Carey,  90  III.,  514,  1878. 

69.  —  The  rule  is  well  settled  that  when 
an  injury  to  land  occasioned  by  the  commis- 
sion of  a  nuisance  is  of  a  permanent  chai-- 
acter,  and  goes  to  the  entire  value  of  the 
estate,  recovery  for  the  whole  injury  should 
be  had  in  a  single  suit,  and  a  second  action 
cannot  be  maintained  for  its  continuance. 
But  this  rule  does,  not  apply  to  a  case  where, 
by  reason  of  the  diversion  of  a  stream  of  run- 
ning water,  the  plaintiff's  land  is  annually 
overflowed  and  his  crops  injured.  Such  in- 
jury does  not  go  to  the  entii-e  value  of  the 
estate,  but,  being  of  yearly  recurrence,  is  sus- 
ceptible of  periodical  apportionment,  and 
may,  therefore,  be  redressed  by  successive 
actions.  Van  Hoozier  v.  Hannibal  and  St. 
Joseph  R.  R.  Co.,  70  Mo.,  145.     1879. 

70." — dams.  In  an  action  for  damages 
for  injuries  caused  by  the  overflow  of  plaint- 
iff's premises,  alleged  to  have  been  occasioned 
by  the  construction  of  dams  by  the  defend- 
ant, it  was  held  that  plaintiff  was  not  en- 
titled to  recover, because  the  evidence  showed 
that  plaintiff  would  have  suffered  like  injury 
if  the  dams  had  been  removed.  Langdon  i\ 
Chicago,  Burlington  and  Quincy  R.  R.  Co., 
48  la.,  437.     1878. 

71.  —  drain.  A  company  which,  for  its 
own  profit,  undertakes  to  maintain  a  delph 
or  drain  for  carrying  off  water,  is  responsible 
for  damage  done  to  the  occupier  of  adjoin- 
ing land  by  the  bursting  of  a  bank  of  the 


delph  after  an  unusual  rainfall,  though  the 
mischief  would  not  have  happened  but  for 
the  neglect  of  the  pei-sous  whoso  duty  it  was 
to  keep  the  outlet  of  certain  dimensions, 
whereby  the  water  in  the  delph  was  penned 
back.  Harrison  v.  Great  Northern  R'y  Co., 
3  Hurlstone  &  Coltman  (Exchequer),  231. 
1864. 

72.  —  embankment.  A  railroad  com- 
pany, in  constructing  its  road  across  a  basin- 
shaped  piece  of  low  land,  raised  an  embank- 
ment with  a  culvert  or  water-way  through 
which  water,  collected  on  one  side  of  the 
road  from  the  adjacent  highlands  and  from 
the  overflow  of  a  neighboring  creek,  escaped 
to  the  other  side  and  damaged  the  adjoin- 
ing premises.  Held,  that  the  company  was 
liable;  and  so  far  as  the  overflowed  water 
from  the  creek  contributed  to  the  injury,  the 
liability  was  the  same,  whether  the  overflow 
was  caused  by  the  act  of  the  company  in 
.building  a  bridge  over  the  creek  too  narrow 
for  the  volume  of  water  or  not.  McCormick 
V.  Kansas  City,  St.  Joseph  and  Council  Bluffs 
R.  R.  Co.,  70  Mo.,  359.     1879. 

73.  —  Where,  by  reason  of  the  breaking 
of  a  culvert,  water  has  accumulated  against 
an  embankment  of  a  railway,  held,  that  in 
letting  off  the  accumulated  water  the  com- 
pany was  only  liable  for  damages  resulting 
from  negligence.  Cairo  and  Vincennes  R. 
R.  Co.  V.  Howry,  5  Amer.  &  Eng.  R.  R. 
Cases,  63  (Ind.).     1881. 

74.  —  The  grant  of  a  right  of  way  across 
one's  land  to  a  railroad  company  is  no  license 
-to  it  to  overflow  the  grantor's  lands  by  the 
unskilful  construction  of  a  levee  on  the 
right  of  way.  St.  Louis,  Iron  Mt.  and 
Southern  R'y  Co.  v.  Morris,  35  Ark.,  633, 
1380;  5  Araer.  &  Eng.  R.  R.  Cases,  48. 

76.  —  The  defendant's  railway  passed 
across  lowlands  adjoining  a  river,  over 
which  the  flood  waters  used  to  spread  them- 
selves. Those  lowlands  were  separated  from 
the  plaintiff's  land  by  a  bank,  constructed 
under  certain  drainage  acts,  and  which  pro- 
tected the  plaintiff's  land  from  the  floods. 
By  the  construction  of  the  defendant's  rail- 
way without  sufficient  openings,  the  floods 
could  not  spread  themselves  as  formerly, 
and  were  penned  up  and  flowed  over  the 
bank  on  the  plaintiff's  land.  Held,  that, 
though  the  defendant  had  constructed   its 
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line  according  to  the  provisionsf  of  its  act,  it 
was  liable  for  an  unforeseen  injury  to  the 
plaintiff,  arising  from  the  mode  in  which 
the  railway  was  constructed.  Lawrence  v. 
Great  Northern  B'y  Co.,  6  Eng.  E.  R.  & 
Canal  Cases,  656;  18  Adolphus  &  Ellis  (N. 
S.),  643;  71  B.  C.  L.,  643;  20  Law  Journal 
(N.  S.,  Q.  B.),  293;  4  Eng.  Law  &  Equity, 
365.     1851. 

76.  —  title.  The  surviving  wife  may 
maintain  an  action  against  a  railway  com- 
pany for  an  injury  occasioned  by  the  over- 
flow of  the  h  omestead,  resulting  from  the 
negligent  construction  of  the  railway.  Hous- 
ton and  Texas  Central  R.  S.  Co.  v.  Knapp, 
51  Tex.,  593.     1879. 

77.  Pipe  lines.  A  foreign  corporation, 
without  any  authority  whatever,  laid  a  pipe 
for  transporting  oil  on  the  bottom  of  a  nav- 
igable river,  on  lands  belonging  to  the  state, 
and  underneath  a  draw-bridge  of  complain- 
ant. At  that  point  the  channel  was  so  deep 
and  wide  as  that  the  laying  of  the  pipe  there 
would  not  interfere  with  the  bridge.  An 
injunction  to  restrain  such  pipe  laying  was 
refused.  The  laying  of  the  pipe  line  did 
not  interfere  with  the  draw-bridge.  United 
New  Jersey  R.  R.  and  Canal  Co.  v.  Standard 
Oil  Co.,  8J  N.  J.  Eq.,  133,  1880;  1  Amer.  & 
Eng.  R.  R.  Cases,  33. 

78.  Riparian  rights.  The  grantor,  own- 
ing the  lands  under  water  on  the  side  of  the 
pier,  an  easement  therein  to  a  reasonable 
distance  will  pass  to  tlie  grantee.  Knicker- 
bocker Ice  Co.  V.  Forty-second  St.,  etc.,  R.  R. 
Co.,  65  Howard's  Practice  (N.  Y.),  210.  1883. 

79.  —  Tine  owners  of  land  bordering  upon 
a  navigable  stream  own  to  high  water  mark. 
The  act  of  congi'ess  subsequently  declaring 
the  stream  non-navigable  does  not  extend 
the  rights  of  the  laud  owners.  Wood  v. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co., 
11  Amer.  &  Eng.  R.  R.  Cases  (la.),  499,  1883; 
Houghton  v.  C.  D.  and  M.  R.  R.  Co.,  47  la., 
370,  1877. 

89.  —  By  force  of  the  statute,  a  riparian 
owner,  when  he  extends  his  shore  front, 
must,  if  the  high  water  line  is  substantially 
a  straight  line,  so  extend  his  side  lines  as  to 
make  them  rectangular  with  such  high 
water  line.  When  the  high  water  line  is  not 
t-trai^ht,  the  extension  of  the  shore  front 
must  be  divided  proportionately  among  the  ' 


riparian  owners.  Delaware,  Lackawanna 
and  Western  R.  R.  Co.  ads.  Hannon,  37  N. 
J.  Law,  378.     1875. 

81.  — By  the  common  law,  where  land 
lies  adjacent  or  contiguous  to  a  navigable 
river  in  which  there  is  an  ebb  and  flow  of 
the  tide,  any  increase  of  soil  formed  by  the 
gradual  and  imperceptible  recession  of  the 
waters,  or  any  gain  by  the  gradual  and 
imperceptible  formation  of  alluvion,  from 
the  action  of  the  w^ater,  belongs  to  the 
proprietor  of  the  adjacent  or  contiguous 
land.  And  the  right  to  accretion,  thus 
formed,  is  considered  as  an  interest  appur- 
tenant to  the  principal  land,  and  belonging, 
in  the  nature  of  an  incident,  to  the  owner- 
ship of  that,  rather  than  as  something  ac- 
quired by  prescription  or  possession  in  the 
ordinary  sense  of  those  terms.  Baltimore 
and  Ohio  R.  R.  Co.  v.  Chase,  43  Md.,  33. 
1875. 

82.  —  Where  the  owner  of  land  not  abut- 
ting upon  a  river  took  water  from  the  stream 
with  the  license  of  the  riparian  owner  and 
used  it  for  cooling  purposes,  returning  it  to 
the  stream  unpolluted,  Jield,  that  a  lower 
riparian  proprietor  had  no  grounds  for  an 
injunction  to  restrain  such  use.  Kensit  v. 
Great  Eastern  R'y  Co.,  Law  Reports,  23 
Chancery  Division,  568.     1883. 

83.  Springs.  The  owner  of  a  farm  con- 
veyed to  a  railroad  company  a  portion 
thereof,  upon  which  was  a  spring  from 
which  he  had  been  accustomed  to  conduct 
water  by  wooden  pipes  to  supply  his  farm. 
The  deed  contained  a  provision  "  excepting 
and  reserving  from  the  above  described 
premises  the  spring  issuing  from  said  land, 
with  the  privilege,  as  now  held  by  the  par- 
ties of  the  first  part,  in  the  use  and  opcupa- 
tion  of  said  spring,  with  access  to  and  from 
said  spring  to  repair,  relay  with  logs  or 
otherwise,  without  any  damage  whatever  to 
said  spring  in  consequence  of  the  construc- 
tion of  said  railroad."  Held,  that  the  title 
passed  subject  to  the  easement,  and  that  it 
was  entitled  to  use  and  enjoy  the  land  in  all 
lawful  ways  not  inconsistent  with  the  right 
reserved  to  the  grantor.  That  it  was  entitled 
to  lay  its  tracks  over  the  spring  on  protect- 
ing its  waters  from  injury,  so  as  not  unnec- 
essarily to  interfere  with  the  enjoyment  of 
the  easement  reserved  by  the  gi-antor.    Mat- 
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thews  V.  Delaware  and  Hudson  Canal  Co.,  30 
Hun  (N.  Y.),  437.     1880. 

84.  Statute  of  frantls.  An  agreement  be- 
tween the  owner  of  an  artificial  watercourse 
and  a  railway  company,  whereby  the  former 
consents  that  the  latter,  in  building  its  road, 
may  fill  the  channel  and  divert  the  water 
into  a  new  channel  on  its  own  land,  in  con- 
sideration that  the  railroad  company  will 
open  the  old  channel  and  restore  the  water 
thereto  whenever  requested,  is  not  a  con- 
tract for  an  interest  in  land  within  the  mean- 
ing of  the  statute  of  frauds.  Hamilton  and 
Rossville  Hydraulic  Co.  v.  Cincinnati,  Ham- 
ilton and  Dayton  R.  R.  Co.,  29  Ohio  St.,  341. 
1876. 

85.  Tunnel.  The  act  of  March  21,  1874, 
extending  the  time  for  the  completion  by 
the  Hudson  Tunnel  R.  R.  Co.  of  its  proposed 
tunnel,  did  not  confer  upon  that  company, 
organized  under  the  general  railroad  law, 
the  right  to  construct  its  tunnel  in  the  land 
of  the  state  under  the  waters  of  the  Hudson, 
without  first  obtaining  consent  of  the  board 
of  riparian  commissioners.  Attorney- Gen- 
eral V.  Hudson  Tunnel  R.  R.  Co.,  27  N.  J. 
Eq.,   176.     1876. 

88.  —  The  western  terminus,  of  the  Hud- 
son river  tunnel  is  defined  in  the  certificate 
to  be  on  the  "western  shore  of  the  Hudson 
river,  and  within  or  near  Jersey  City  or  Ho- 
bokeu."  The  word  "shore"  is  not  used  in 
its  strictest  sense,  but  in  the  more  extended' 
and  popular  sense;  as  that  Jersey  City  is 
built  on  the  western  shore  of  the  Hudson 
river.  State  v.  Hudson  Tunnel  R.  R.  Co.,  38 
N.  J.  Law,  548,  1876;  13  Amer.  R'y  Rep.,  82. 


WATER-POWER. 

1.  Compensation.  The  right  to  carry 
water  over  a  railway,  for  water-power,  is 
property  which  cannot  be  taken  or  destroyed 
without  compensation.  Arnold  t'.  Hudson 
River  R.  R.  Co.,  55  N.  Y.,  631.     1873. 

2.  —  Plaintiffs  declared  for  injury  to  their 
mills,  water-power,  etc..  and  appurtenances, 
by  filling  up  a  watercourse  with  dirt,  so 
that  the  works  bad  to  be  abandoned.  Held, 
that  the  evidence  of  the  value  of  the  super- 
intendent's house  and  other  improvements 
on  a  single  tract  of  land  on  which  the  works 


were  erected  was  relevant.  Little  Schuylkill 
Navigation,  etc.,  Co.  v.  French,  Slu  Pa.  St., 
386.     1876. 

3.  Diversion.  The  plaintiff,  the  owner  of 
a  mill  operated  by  the  waters  of  the  Tona- 
wanda  creek,  brought  an  action  to  restrain 
the  defendant  from  diverting  the  water  of 
the  creek  by  pipes  and  conducting  it  to  tanks 
and  reservoirs  to  be  used  in  supplying  its  en- 
gines, and  to  recover  damages  for  such  diver- 
sion. It  appeared  that'  the  defendant's  acts 
materially  reduced  and  diminished  the  grind- 
ing power  of  the  plaintiflf's  mill,  and  had 
damaged  him  to  the  extent  of  $500.  Held, 
that  the  plaintiff  was  entitled  to  a  perpetual 
injunction  restraining  such  diversion,  and 
to  the  amount  of  the  damages  sustained. 
Garwood  v.  New  York  Central  and  Hudson 
River  R.  R.  Co.,  17'  Hun  (N.  Y.),  356,  1879; 
afiSrmed,  Garwood  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  83  N.  Y.,  400,  1881 ; 
3  Amer.  &  Eng.  R.  R.  Cases,  490. 

4.  Mill  pond.  Where  a  railroad  company 
would  be  entitled  to  protection  in  laj'ing  a 
track  over  lands  condemned  under  its 
charter,  from  an  overfiow  of  water,  its 
licensees  to  lay  a  track  over  the  same  lands 
are  entitled  to  the  same  protection.  An  in- 
junction to  resti'ain  a  defendant  from  raising 
the  water  from  his  mill  pond  above  a  certain 
height  is  not  mandatory;  but  if  it  were 
strictly  mandatory,  that  would  not  consti- 
tute a  valid  objection  to  it.  Longwood  Val- 
ley R.  R.  Co.  V.  Baker,  37  N.  J.  Eq.,  166. 
1876. 


WEIGHT  AND  MEASUREMENT. 

See  Carriage  op  Merchandise. 

1.  Elevators.  Subd.  29  of  §  13,  title  3,  cli. 
77  of  1870,  authorized  the  common  council 
of  the  city  of  Albany  to  make  ordinances 
"in  relation  to  the  inspection  and  sealing  of 
weights  and  measures,  and  enforcing  the 
.^keeping  and  use  of  proper  weights  and  meas- 
ures by  vendors."  Held,  that  it  only  author- 
ized the  inspection  and  sealing  of  weights 
and  measures  used  by  vendoi's,  and  was  not 
applicable  to  scales  used  by  defendant  at  one 
of  its  grain  elevators.  Hittenbach  v.  New 
York  Central  and  Hudson  River  R.  R.  Co., 
18  Hun  (N.  Y.),  129.     1879. 
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WHARVES. 

See  Ejiinsnt  Domain;  Injunction;  Injdhies  to  Pas- 

eENQERS. 

1.  Autliority  to  maintain.  Tiie  legisla- 
tuio  may  lawfully  grant  to  a  railway  com- 
pany the  power  to  make  and  maintain  a 
wharf.  City  of  New  Orleans  v.  New  Orleans, 
Mobile  and  Chattanooga  R.  B.  Co.,  37  La. 
An.,  414.     1875. 

2.  Municipal  authority.  By  its  charter 
and  the  statutes  of  Louisiana  the  ■  city  of 
New  Orleans  was  authorized  to  erect  and 
maintain  wharves  within  its  limits,  and  to 
collect  wharfage.  Held,  that  no  right  of 
the  city  was  infringed  by  a  subsequent  en- 
actment of  the  general  assembly  of  that 
state  granting  to  a  railway  company  the  au- 
thority to  inclose  and  occupy  for  its  purposes 
and  uses  a  specitically  described  portion  of 
the  levee  and  batture,  and  maintain  the 
wharf  it  had  erected  on  its  property  within 
those  limits,  and  exempting  it  from  the  su- 
pervision and  control  which  the  municipal 
authorities  exercise  in  the  matter  of  public 
wharves.  Railroad  Co.  v.  Ellerman,  105 
U.  S.,  163,  18S1;  9  Anier.  &  Eng.  R.  R. 
Cases,  144. 

3.  Nc^liyence  in  CDnstriictioa.  Where  it 
was  alleged  that  the  negligence  consisted  in 
the  defendant  not  jjroviding  cap  logs  for  its 
liier,  it  was  error  to  overrule  and  offer  to 
show  that  placing  cap-loga  thereon  would  in- 
terfere with  the  loading  of  vessels  iu  the 
course  of  the  business  of  the  company. 
Philadelphia  and  Reading  R.  R.  Co.  v.  Er- 
vin,  83  Pa.  St.,  71.     1879. 

4.  Olistrnctioa.  The  plaintiff,  in  1839, 
with  the  assent  of  the  company,  made  a 
siding  on  his  land  connecting  the  railway 
with  a  wharf,  part  of  which  was  in  his  own 
occupation  and  the  other  part  in  that  of  cer- 
tain tenants;  and  down  to  the  year  1857  the 
company  carried  coals  and  other  goods  for  the 
plaintiff  and  his  tenants,  placing  the  trucks 
on  the  siding  and  so  sending  them  down  to 
the  wharf.  In  the  course  of  that  year,  how- 
ever, the  company  {with  a  view,  as  the  jury 
thought,  of  diverting  the  trade  from  the 
plaintiff's  wharf  to  another  wharf  in  which 
it  was  interested)  gave  the  plaintiff  notice, 
under  another  section  of  its  act,  that,  after 
the  30th  of  September,  it  would  no  longer 


provide  him  witli  locomotive  power  for  the 
conveyance  of  his  goods  along  its  line;  and 
on  the  1st  of  October  it  jjlaced  carriages  and 
other  things  across  the  junction  for  the  pur- 
pose (as  the  jury  found)  of  permanently  ob- 
structing and  preventing. the  plaintiff  and 
his  tenants  from  having  access  to  the  wharf 
by  means  of  their  railway.  Neither  the 
plaintiff  nor  his  tenants  had  availed  them- 
selves at  this  time  of  the  authority  given  to 
them  by  the  act  of  parliament  to  provide  lo- 
comotive power  of  their  own,  and  conse- 
quently they  were  not  in  a  position  to  be 
actually  obstructed.  The  tenants,  however, 
finding  their  trade  destroyed,  removed  from 
the  plaintiff's  wliarf,  and  carried  their  busi- 
ness to  the  company's  wharf.  Held,  that 
these  wrongful  acts  of  the  company  consti- 
tuted such  a  permanent  obstruction  and  in- 
jury to  the  plaintiff's  right  to  the  use  of  his 
siding  as  to  entitle  him  as  reversioner  to 
maintain  an  action.  Bell  v.  Midland  R'y  Co., 
10  Common  Bsnch  (N.  S.),  237;  100  E.  C.  L., 
387.     1861. 

5.  Personal  injuries;  cnstom  olllcar.  The 
owners  of  a  wharf  where  foreign  laden  ves- 
sels discharge  are  liable  to  customs  officers 
who  are  required  to  visit  the  premises  in  the 
pei-formance  of  their  duties  for  personal  in- 
juries received,  while  in  the  exercise  of  due 
care,  because  of  the  unsafe  or  unstable  con- 
dition of  the  wharf.  Low  v.  Grand  Trunk 
R'y  Co.,  72  Me.,  ZIX     1881. 

6.  Trespass.  To  a  declaration  charging 
the  defendant  with  breaking  and  entering 
upon  a  certain  dummy  or  landing-stage  of 
the  plaintiffs,  the  same  being  a  barge  of  the 
plaintiffs  moored  to  a  wharf  in  the  river 
Orwell,  and  embarking  and  disembarking 
from  the  same  passengers  and  others  on, 
to  and  from  divers  ships  and  vessels,  and 
mooring  ships  and  vessels  against  the  same, 
the  defendant  pleaded  that  the  Orwell 
was  a  navigable  river  and  common  high- 
way; that  he  had  a  right  to  land  and  was 
desirous  of  landing  passengers  from  his 
steam-vessel  at  the  wharf ;  tliat  the  plaintiff's 
dummy  of  landing-stage  at  the  time  when, 
etc.,  was  permanently  moored  and  fixed 
alongside  the  wharf,  so  that  his  passengers 
could  not  embark  or  disembark  there  with- 
out his  vessel  being  moored  thereto  and  his 
passengers  passing  over  the  same,  etc.  Held, 
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on  demurrer,  a  sufficient  answer  to  the  dec- 
laration, the  dummy  appearing  to  be  a  per- 
manent obstruction  of  the  defendant's  right 
to  use  the  river  as  a  highway,  which  he  could 
only  exercise  by  removing  it  or  passing  over 
it.  Eastern  Counties  Ry  Co.  v.  Darling,  5 
Common  Benph  (N.  S.),  821;  94  E.  C.  L.,  831, 
1859. 

7.  Wharfage  dues.  The  joint  resolution 
of  the  legislature  of  Louisiana  of  March  6, 
1869,  does  not  confer  upon  the  railroad  com' 
pany  or  those  claiming  under  it  the  right  to 
coUect  wharfage  dues  from  vessels,  etc., 
landing  at  the  levee  front  of  its  riparian 
property.  Ellerman  v.  New  Orleans,  Mobile 
and  Texas  R.  R.  Co.,  2  Woods  (U.  S.  Cj  C), 
180.    1875. 


WHISTLE. 

e«e   iNJunma    to    Domestic  Animals;    Frightened 
Teams;  Signals. 

1.  Injunction.  Section  1  of  the  act  of 
March  39,  1879  (Acts  1879,  p.  173),  provides,  in 
substance,  that  it  shall  be  the  duty  of  all  rail- 
.  way  companies,  operating  in  Indiana,  to 
have  attached  to  every  engine  a  proper 
whistle,  and  that  such  whistle  "shall,  when 
such  engine  approaches  the  crossing  of  any 
turnpike  or  qther  public  highway,  and  when 
such  engine  is  not  less  than  eighty  nor  more 
than  one  hundred  rods  from  such  crossing," 
be  sounded  "continuously,  from  the  time  of 
sounding  such  whistlo  until  such  engine 
shall  have  fully  passed  such  crossing."  It 
further  provides  that  it  shall  not  be  so  con- 
strued as  to  interfere  with  any  city  ordi- 
nance which  has  been  or  may  be  passed, 
regulating  the  management  or  running  of 
such  engine  or  railroad  within  the  limits  of 
such  city.  Held,  that  the  statute  is  a  police 
regulation,  within  the  scope  of  legislative 
authority,  and  is  constitutional  and  valid. 
Pittsburgh,  Cincinnati  and  St.  Louis  Ry  Co. 
V.  Brown,  67  Ind.,  45.     1879. 


WILFUL  ACTS. 

See  Injdkies  to  Passengers;  Injdbibs  to  Employes; 
Injdiuhs  to  Domestic  Animals;  Tbespass. 

1.  Acts  outside  of  employment.  '  Where 
a  servant  goes  outside  of  his  employment, 


and,  while  not  acting  in  pursuance  of  the  au- 
thority given  him,  inflicts  a  wilful  injury 
upon  one  not  intrusted  to  his  care  by  the  em- 
ployer or  on  one  to  whom  the  master  owes  no 
duty,  the  act  will  be  that  ,of  the  servant 
alone,  and  the  master  cannot  beheld  respon- 
sible for  it.  Chicago  and  Eastern  R.  R.  Co. 
V.  Flexman,  103  111.,  546,  1883;  8  Amer.  & 
Eng.  R.  E.  Cases,  354;  Hudson  v.  Missouri, 
Kansas  and  Texas  R.  R.  Co.,  16  Kans.,  470.  , 
1876. 

2.  Assault ;  abduction  of  cliild.  "  It  is 
common  knowledge  "  that  if  the  conductor 
of  a  train  stops  his  train,  pursues  a  boy  into 
the  father's  house,  witli  a  pistol  in  his  hand, 
seizes  the  boy,  and  carries  him  off  on  the 
train,  these  wrongful  acts  are  not  within  the 
scope  of  his  employment;  consequently, 
the  railway  company  is  not  liable  in  dam- 
ages for  such  wrongful  acts,  without  allega- 
tion and  proof  that  it  commanded,  author- 
ized or  ratified  them.  Oilliam  v.  South  and 
North  Alabama  R.  R.  Co.,  70  Ala.,  268. 
1881. 

3.  Fire.  The  defendant  objected  that  it 
did  not  appear  but  that  the  casting  off  of  the 
burning  brand  was  the  wilful  act  of  the  per- 
son who  did  it,  and  not  within  the  scope  of 
his  employment.  Held,  that,  in  the  absence 
of  proof  to  the  contrary,  it  was  to  be  pre- 
sumed that  the  fireman  or  engineer  did  the 
act  in  question  in  the  performance  of  his 
usual  duties.  McCoun  v.  N.  Y.  Central  and 
Hudson  River  R.  R.  Co.,  66  Barbour  (N.  Y.), 
33S.     1873. 

4.  Trespasser ;  injury  by  employe.  The 
plaintiff,  a  boy  of  thirteen  years,  and  three 
other  boys  were  trespassers  upon  a  freight 
train  of  defendant,  moving  at  a  rapid  rate 
from  New  York  towards  the  Harlem  river, 
and  were  ordered  to  get  off  the  car  by  the 
defendant's  brakeman.  The  plaintiff  begged 
to  stay,  but  finally  jumped  or  fell  from  the 
train,  influenced  by  the  threats  of  the 
brakeman  that  unless  he  got  off  the  train 
he  would  kick  him  off,  and  by  his  leaving  or 
falling  from  the  train  under  these  threats  he 
was  injured.  The  brakeman  was  not  en- 
gaged in  the  performance  of  his  duty  in  at- 
tempting to  remove  the  plaintiff  from  the 
cars  while  they  were  in  motion.  His  threats 
and  his  acts  were  alike  unjustifiable  in  that 
view.     His  act  was  wilful  and  the  defendant 
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was  not  liable.  Hughes  v.  New  York  and 
New  Haven  R.  B.  Co.,  36  N.  Y.  Superior 
Ct.,  228.     1873. 

5.  —  But  for  wanton  and  wilful  acts 
within  the  scope  of  his  employment  the 
employer  is  liable.  Murphy  v.  Central  Park, 
etc.,  R.  R.  Co.,  48  N.  Y.  Superior  Ct.,  96, 
1882;  Northwestern  R.  R.  Co.  v.  Hack,  66 
111.,  338,  1873. 


WILLS. 

1.  Hallway  shares.  Bequest  of  railway 
stock  construed.  Peters  v.  Lewes  and  East 
Orinstead  R'y  Co:,  3  Amer.  &  Bng.  R.  R. 
Cases  (Eng.  Ch.),  634,  1881;  Same  v.  Same, 
I  ib.,  533,  1830;  Blount  v.  Hipkins,  7  Simons 
(Eng.  Ch.),  43,  1834. 


WRIT  OF  ERROR. 

Bee  Appeal;  Flbadiko. 

1.  Practice  in  writ  of  error  considered. 
Railroad  Co.  v.  White,  101  U.  S.,  98.     1879. 


WINDING-UP  ACT. 


See  iNsoiVENOY, 


1.  Agreement  to  repay  deposit.  An  al- 
lottee of  shares  paid  his  deposit  and  received 
an  undertaking  from  the  directors  that  the 
deposit  should  be  returned  in  the  event  that 
a  special  act  was  not  obtained  Held,  that 
the  allottee  was  not  a  proper  contributory  in 
the  winding  up,  the  scheme  having  failed. 
Dover  and  Deal  Ry  Co.,  In  re,  15  Eng.  Law 
&  Equity,  330;  22  Law  Jour.  Rep.  (N.  S., 
Chanc),  1.5;  16  Jurist,  1103;  1  Drewry,  336, 
1853. 

2.  Allotment  to  stockholders.  P.  M.,  a 
member  of  the  managing  committee  of  a  pro- 
visionally registered  railway  company,  had 
allotted  to  him  and  accepted  one  hundred 
shares.  At  a  meeting  of  the  manging  com  mit- 
tee,  at  which  P.  M.  was  president,  an  instruc- 
tion was  given  to  the  allotment  committee 
to  allot  the  shares  according  to  a  scheme,  by 
which  five  hundred  shares  were  reserved  to 
each  member  of  the  managing  committee. 
A  report  was  made  by  the  secretary  at  a  sub- 
sequent meeting,  that  the  allotment  com- 


mittee had  allotted  the  shares  according,  to 
the  scheme.  No  entry  appeared  in  the  allot- 
ment book  of  the  allotment  of  the  Ave  hun- 
dred shares  to  each  managing  committee- 
man. Under  an  order  for  winding  up  the 
company,  the  master  placed  the  name  of  P. 
M.  on  the  list  of  contributories  for  one  hun- 
di'ed  shai-es,  and  afterwards  for  five  hundred 
more  shares.  On  appeal  from  the  decision 
as  to  the  five  hundred  shares,  it  was  held 
that  his  name  should  remain  for  four  hun- 
dred of  them,  besides  the  original  one  hun- 
dred, in  respect  of  which  no  appeal  was 
made.  Oxford  and  Worcester  R'y  Co. ,  In  re, 
3  Eng.  Law  &  Equity,  139;  15  Jurist,  346. 
1851. 

8.  Dissolution  of  corporation.  The  act 
of  1869  provides  that  the  superior  court,  as 
a  court  of  equity,  may,  on  the  application 
of  any  stockholder,  pass  a  decree  dissolving 
and  winding  up  any  corporation,  where 
such  corporation  has  abandoned  its  business 
and  has  neglected  for  an  unreasonable  time 
to  wind  up  its  affairs  and  distribute  its  ef- 
fects among  its  stockholjiers.  Held,  in  a 
case  where  a  railway  company  had  so  aban- 
doned its  business  and  neglected  to  wind  up 
its  affairs,  that  it  was  not  a  sufficient  ground 
for  a  refusal  of  the  court  to  dissolve  the  cor- 
poration ;  that  the  company  had  rg,ceived  its 
franchise  from  other  states  as  well  as  from 
Massachusetts,  the  dissolution  affecting  only 
the  franchise  conferred  by  that  state.  Hart 
V.  Boston,  Hartford  and  Erie  R.  R.  Co.,  40 
Conn.,  ,524.     1873. 

4.  Conditional  subscription.  A.  applied, 
by  letter  for  shares  in  a  provisionally  reg- 
istered railway  company,  and  received  a 
letter  of  allotment  of  certain  shares,  on 
which  lie  was  required  to  pay  the  deposit; 
and  the  letter,  with  the  banking  receipt  ap- 
pended thereto,  was  to  be  exchanged  for 
scrip  upon  A.'s  executing  the  parliamentary 
contract  and  subscribers'  agreement.  A. 
paid  the  deposit,  but  did  not  execute  any 
deed.  The  scheme  having  been  abandoned, 
and  an  order  made  for  winding  up  the  com- 
panj',  the  master,  in  settling  the  list  of  con- 
tributories, placed  A.'s  name  upon  the  list, 
but  the  vice-chancellor,  on  appeal,  ordered 
it  to  be  removed.  Held,  by  the  house  of 
lords,  afiirming  the  decision  of  the  vice- 
chancellor,  that  A.'s  name  had  been  prop- 
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erly  removed  from  the  list  of  contribu- 
tories.  That  A.  had  not  subjected  himself 
to  any  other  obligation  or  responsibility  than 
to  take  certain  shares  in  the  proposed  com- 
pany in  the  event  of  its  being  in  fact  estab- 
lished, which  it  never  was.  That  the  Stat. 
7  and  8  Vict.,  c.  1-10,  did  not  alter  the  exist- 
ing law  so  as  to  render  an  allottee  of  shares 
liable  beyond  what  his  own  contract  had 
done.  Button  v.  Thompson,  6  Eng.  E.  R.  & 
Canal  Cases,  708.     1851. 

5.  Contribntories.  A.  consented  by  letter 
to  have  his  name  placed  on  the  list  of  the 
provisional  committee,  subject  to  his  ap- 
proval of  the  line,  and  "so  that  he  should 
be  held  free  from  all  liabilities ; "  he  attended 
two  meetings,  but  took  no  part  in  the  pro- 
ceedings, and  left  before  any  resolution  was 
formally  passed  or  recorded.  A  few  days 
afterwards  he  desired  that  his  name  might 
be  struck  out  of  the  provisional  committee, 
and  that  was  accordingly  done.  A.  after- 
wards paid  65/.,  under  protest,  towards  the 
expenses  of  the.  concern.  Held,  that  A. 
was  not  a  contributory  within  the  meaning 
of  the  statute.  Roberts,  Ex  parte,  6  Eng.  R. 
R.  &  Canal  Cases,  310,  1850;  Norris  v.  Cottle, 
ib.,  317,  1850. 

6.  —  A  party  consented  to  have  his  name 
placed  on  the  list  of  provisional  committee- 
men, and  agreed  to  take  shares.  Shares 
were  allotted  to  hirii,  but  he  did  not  pay  the 
deposits  thereon  until  after  the  undertaking 
had  been  abandoned,  and  he  never  executed 
the  subscribers'  agreement  or  parliamentary 
contract,  without  which  it  was  expressly 
stated  he  could  take  no  interest  in  the  com- 
pany. The  master  strtiok  his  name  ofiE  the 
list  of  contributories.  Held,  upon  appeal  from 
this  decision,  that  he  had  brought  himself 
within  the  rule  in  UpfiU's  Case,  Z  House  of 
Lords  Cases,  674,  and  his  name  must  be  re- 
placed on  the  list  of  contributories.  Direct 
Slirewsbury  R'y  Co.,  In  re,  7  Eng.  Law  & 
Equity,  28;  30  Law  Jour.  Rep.  (N.  S,,  Chanc), 
479;  1  Simons  (N.  S.),  281.  1851.  See,  also, 
Manwaring's  Case,  10  Eng.  Law  &  Equity, 
109;  16  Jurist,  263.     1853.     See  Same  Case, 


10  Eng.  Law  &  Equity,  223 ;  16  Jurist,  392. 
1853. 

7.  Shares  held  as  collateral.  A.  advanced 
money  to  B.  on  the  security  of  railway 
shares.  They  were  transferred  into  the 
name  of  C.  to  secure  A.,  and  subject  thereto 
for  B.  C.  died  insolvent.  Held,  that  A. 
was  not  liable,  at  the  suit  of  the  company, 
for  the  arrears  of  calls  on  the  shares.  B. , 
not  being  the  registered  owner,  is  not  liable. 
Ijfewry  Ry  Co.  v.  Moss,  14  Beavan  (Eng.  Ch.), 
64.     1851. 

8.  Injunction.  A  court  of  equity  has  no 
jurisdiction  to  restrain  a  creditor  of  a  joint- 
stock  company  from  suing  oile  of  the  mem- 
bers, on  the  ground  that  an  order  has  been 
made  for  winding  up  the  affairs  of  the  com- 
pany. In  Matter  of  Dover  and  Deal  R.  R. 
Co.,  17  Simons  (Eng.  Ch.),  18.     1850. 


TARD  OF  RAILWAY. 

1.  Joint  use.  The  Junction  R,  R.  Co. 
was  incorporated  to  construct  a  road  from 
a  point  on  the  Philadelphia  and  Reading 
Railway  to  a  point  on  the  Philadelphia,  Wil- 
mington and  Baltimore  Railway^  The  line 
traversed  ground  of  these  roads  and  of  the 
Pennsylvania  Railway,  that  of  the  last  com- 
pany being  the  central  part  of  the  line  and 
used  as  its  "yard."  The  line  was  promoted 
by  the  three  companies;  they  owned  the 
stock,  their  presidents  were  officers  in  the 
Junction  Co.,  which  constructed  all  the  line 
except  the  portion  through  the  "  yard ;"  this 
was  constructed  by  the  Pennsylvania  Co.. 
under  the  direction  of  Thompson,  its  presi- 
dent, who  was  also  president  of  the  Junc- 
tion Co.  No  measures  had  been  taken  to 
condemn  the  land  through  the  "yard,"  for 
the  Junction  Co.  The  Junction  Co.  by  biJl 
asked  for  a  decree  that  it  was  entitled  to  the 
"exclusive  ownership,  possession  and  use" 
of  that  portion  through  the  "yard."  Held, 
that  it  was  not  entitled  to  such  decree.  Penn- 
sylvania R,  R.  Co.'a  Appeal,  80  Pa.  St.,  265. 
1876. 
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Charges  unpaid. 

Checks,  -  .  -  . 
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Discrimination, 
Evidence, 

Excursion  trains,    -  -  - 

Free  baggage,  -  .  . 
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Repeal, 

- 

-      1(58 

Burden  of  proof. 
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Powers  of  legislature,         -  355 

Practice,        ...  397 

Private  crossing,      ...      287 

Private  use,  -  .  287,  883 

Private  way,  .      318,  830,  339,  3T4 

Proceedings  generally,  387,  288, 891,  361, 

365 

abandonment,    -  .  380,  281,  385 

form  of  warrant,  .  .      293 

renewal  of  proceeding,  .      281 

trial,       -  .  -  -      318 

Proceedings  under  charter,  .      291 

Public  house,  ...      330 

Public  lands,  ...      giji 

homestead,        .  -  .861 

state  property,  ...      361 
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NENT  Domain  — con. 

Public  use,    - 

. 

-      388 

Quantity, 

- 

-      289 

Receiver, 

- 

-      361 

Record, 

. 

303,  366 

Removal  of  buildings, 

- 

378,  384 

Meport,  judgment  and  subsequent 

proceedings,  -  —'       297,  803 

arbitrators,        ...      297 
Riparian  owner,       -  -  -      381 

Route.  -  -  -  -      394 

Second  assessment,  -  297,  802 

Security,       -         *  .  -  393,  883,  883 

Sheriff,  .  -  -  -      315 

Sidings,         -  .381,  290,  843,  365 

Smoke,  -  -  -      331 

Specific  performance,         -  -      316 

Squares,  .  -  -      857 

State  railways,  -  -      383 

Statutory  remedy  exclusive,  -      868 

Street  railways,        -  -  -      853 

Streets,  parks  and  highways,         -      848 
Streets,  -  -  848-354,  1077 

vacation,  853 

Subsequent  purchaser,        .  388 

Superfluous  land,     ...      290 
Surface  water,  .  .  -      331 

Surveys  and  location,         -  -     384 

Switches,  -  333 

Taking  land  for  depots  and  other 

buildings,  -  -  ■  357 

Taking  land    under   franchise    of 

another  company,  -  386,  287 

Taxes,  .  -  .  -      370 

Telegraphs,   .  .  .  290,  378 

Tender,  .  -  .  -      317 

Tide  water,   -  -  .  .333 

Time,  .  -  .  .297 

Title,  -  -  290,  311,  319.  353 

Title  acquired  by  company,  -      876 

Title  of  land  owner,  -  -      369 

defective,  -  .  376 

life  estate,  .  .  .373 

mortgage,  -  .  372,  378 

ownership  changed  during  ap- 
peal,    -  .  .  -      805 
remainderman,  -           .           -      375 
tax  title,             ...      375 
tenants,  ....      375 
undivided  interests,      .           .      303 
Town  plat,     -           -      803,  333,  333,  867 
Transfer  of  railway,           .           -      390 
Trespass,       -           -              853,  388,  388 
Tunnel,          .           .           -  290,  317,  833 
Use  of  railway,        ...      333 
Use  of  steam  power,           -           .      390 
Value,                       .          .         333,  883 
Vendor  and  vendee,             .           .      369 
Vendor's  lien,           ...      334 
Venue,           -           .           .           .320 
change  of,          .           -           .395 
Verdict,         -  803,  818,  317,  319,  366,  367 
Vibration,      ....      834 
Void  proceeding,      .           .         397^  389 
Water-courses,  391,  303,  331, 353,  854,  888, 

Wharves,      -           -  .  391,  341 

Width           .          .  .  289,  378 

Workshops,  .           -  .  .358 

Writ  of  assistance,  -  -  sie 

Writ  of  error,           -  .  .313 
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Employes,  -  -  .  -  8S9 

Compensation,  -  -  389,  901 

Contract  releasing  liability,  -  203 

Mortgages,     -  -  -  -  901 

Negligence,   -      ,     -  -  -  389 

Engineer,  ....     390 

Arbitration,  .  .  183,  192 

Estimates,     ...  736 

Equalization  — 

Taxation,       -  -  -  -    1161 

Equity, 390 

Executions,  -  -  .  .      409 

Stockholders'  suits,  -  -  390 

Escrow,  -  .  .  .390 

Right  of  way  construed,     -  -      214 

Stock  subscriptions,  -  -    1129 

Estates  of  Decedents,  -  -     390 


Estoppel, 

. 

-      390 

Agency, 

. 

13 

Bill  of  lading, 

- 

53 

Contract, 

- 

198 

Ejectment,    - 

. 

-      390 

Eminent  domain,     - 

. 

370,  885 

Felonies, 

. 

-      137 

Lease, 

. 

'-      843 

Stock, 

- 

-    1040 

Subscriptions  by  cities  and  towns,     1103 

Subscriptions  by  counties,  1113,  1117 

Subscriptions  by  individuals,  -    1130 

Taxation,                  -  1185 

Evidence,                     -          -  -     391 

Abbreviations,                      -  391,  413 

Absent  witnesses,    -           -  -      403 

Admissions,              -           -  395-397 

Admissions  of  agent,          -  -  11,  15 

Admissions  of  attorney,    -  -      391 

Admissions  of  injured  person,  391 

Agents,                      -  -      391 

Baggage,                   -  81,33,38 

Baggage  checks,                  -  -        38 

Bill  of'  lading,          -           -  -        51 
Books,           135,  391,  393,  393,  1141,  1143 

Brakemen,    -                       -  -      401 
Car  inspections,       ...      403 

Carlisle  tables,                     -  504,  505 

Carriage  of  live  stock,        -  -        66 

Carriage  of  merchandise,   -  99,  893 

Charter,         -           -           -  -      153 

C.  O.  D.,                    -           -  391,  413 
Concealment,           ...      393 

Condition  of  goods,            -  -        90 

Condition  of  track,             -  -      894 

Conductors,  -           -           -  -      401 
Connecting  lines,    ...      894 

Consignment  note,  -           -  135 

Construction  .of  engine,     -  -      394 

Contract  of  affreightment,  -      134 

Contract  to  carry  live  stock,  -        76 

Correspondence,      -           -  394,  395 

Damages,      -          -           -  406 

Damages  to  child,     -           -  '      T?Z 

Damages  to  crops,  -          -  -      395 

.   Deceased  party,        -           -  -      393 

Declarations,            -           -  395^00 

Declarations  of  agent,        -  40,  83,  125 

Declarations  of  employes,  -      440 
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Evidence — con. 

Declai-ations  of  injured  person,  399,  505 
Depositions,  -  -  399 

Dying  declarations,  -  -      400 

Eminent  domain,     296,  307,  815,  363-368 
Engineer's  plans,  400 

Excavations,  ...      401 

Experts,        -  -  .  401,  402 

Jixpress  company,  -  402 

Expulsion  of  passengers,    -  -      403 

Fire,   -  -  -      439,  430,  438,  439 

Forgery,        .  .  403 

Hackmen,  -  .      395 

Handwriting,  -      401 

Husband  and  wife,  -  -  403,  403 

Impeachment,    '     -  -  -      403 

Injuries  causing  deatli,      -  -      503 

Injuries  to  domestic  animals,        -      560 
Injury  to  employes,  -  597,  634 


400, 
401, 


'  Injury  to  passengers,      403,  403,  717-731 
Injuries  to  persons  onthe  track,  - 
Inference  of  care,    ... 
Intoxication,  ... 

Judgment,     -  -  -  - 

Larceny,.        .  .  -  - 

Length  of  train, 

Letter-i)ress  copies,  -  -  - 

Lex  fori,        -  . 

Life  tables,    -      -     - 
Limitation  of  liability, 
Loss  of  goods. 
Market  value. 
Marriage, 

Name  of  corporation:, 
Newspaper  accounts, 
Newspaper  reporter. 
Opinions, 
Ordinances,  - 
Ownership  of  train,  - 
Parent  and  child,     - 
Parol, 
Pedigree, 

Personal  examination. 
Personal  injuries,     - 
Photographs, 

Physicians,    -  -  - 

Pleading,       - 
Privilege,      -  - 

Production  of  books. 
Professional  confidence. 
Rebates, 
Receipt, 

Report  to  company, 
Res  gestae, 
Rules, 
Seal,  - 

Signals,  ... 

Smoke, 

Statute  of  frauds,    - 
Subornation, 

Subscriptions  by  individuals, 
Surface  water. 
Surgical  examination, 
Telegrams,    - 
Tie  contracts. 
Time-table,   - 
Title,  - 

Tracing  letters. 
Wealth  of  parties,  - 
Weight, 
Wilful  acts,  - 


789 
403 
403 
403 
137 
403 

-  408 

-  404 
404,  504,  505 

66 

-  414 

-  404 

-  507 

-  404 

-  405 

-  403 
403,  405,  441 

-  405 

-  405 

-  406 

-  393 
406 
401 
406 

-  407 

-  403 
407 

-  407 

-  393 

-  408 
408 

-  408 
407,  408 

898 
408 
408 

-  409 
381 
409 
393 

-  1141 

-  1159 
400,  401,  406,  407 

-  409 

-  394 

-  409 
.   126 

-  395 

.   409  . 

-  136 

-  409 
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-  249 

-  203 

143,  409 

-  303 

-  738 

-  409 

-  '409 

-  409 

-  409 
300,  301 

40!) 

-  410 

-  410 

-  410 

-  410 

-  411 
410,  4.1 1 

1033,  1045 

-  411 

-  411 

-  1173 
410,411 

-  413 

-  413 

-  413 
401,  403 

-  413 

-  413 

-  413 

-  4U 
412,  41'^ 

413,  414,  423 

414,  415 

4Ui 

-  416 

416,  417 

-  417 
4'33,  43.H 

417,  418 

-  '418 

-  418 

-  418 

418,  433 
414,  419 

-  419 
419-431 

-  431 

-  418 

-  4'-:3 

-  433 
423,  118) 

433 

-  431 
433,  433 

-  43.i 

418,  42;} 
736 

Expulsion  of  PASSENaiSBS,      250,  423,  683, 

684-700,  719,  733 

Damages,      .  -  -  .      7(j4 

Street  railways, ,      -  -  -    1069 

"Extinct  corporation  — 

Rooeivership,  ...     992 


Excessive  fare  — 

Damages,      -  .  . 

Excliange  of  property,  - 

ExcuEsiON  Trains, 

Contracts,      -  -  - 

Injuries  to  passengers. 

Executions,       -  .  - 

Adjournment  of  sale, 
Appraisers, 
Bonds, 

Eminent  domain,     - 
Equitable  proceedings, 
ExeraptioQ,  -  .  - 

Franchise,     -  -  - 

Goods  in  transit, 
Lease,         '    - 
Rolling  stock, 
Sale  of  railway. 
Stock  and  stockholders. 
Supplemental  proceedings, 

Exemplary  Damages, 

Exemption  from  taxation, 

Exemption  Laws, 

Explosions,  .  -  . 

Ferry-boat,    -  -  . 

Experts,  -  -  -  . 

Evidence, 

Express  Companies,     - 
Act  of  God,  - 
Agent's  bond. 
Birds, 
C.  O.  D., 
Conaecting  lines. 
Contract  limiting  liability. 
Defective  packing,  - 
Delay, 

Delivery,       .  ,  . 

Fire,   -  - 

Fraud  upon,  -  -  - 

Goods  in  care  of  company. 
Injury  to  employes. 
Limitations,  -  -  - 

Loss  of  goods. 
Messengers,  -  -  . 

Money  packages. 
Postal  laws,  -  -  - 

Railway  facilities,    - 
Receipt,         -  - 

Stockholders, 
Stolen  property, 
Sunday  laws, 

Taxation,       -  .  . 

Trover,  .  .  . 

Use  of  wrong  blank, 
Value  of  goods. 
Written  contract,    - 

Express  Messenger,    - 
Injuries  to. 


F. 

False  imprisonment. 

Passengers, 
Fare  boxes  — 

Contract, 

Farm  Crossing,  - 
Federal  corpoi'ation  — 

Removal  of  causes. 

Taxation, 

Federal  Courts,       424,  809, 

Eminent  domain,     - 
Felony  of  employes, 

Fences,    .  -  -  • 

Charter, 

Constitutional  law,  - 

Contract, 

Crops, 

Leases, 

Location  of  railway, 

Ferries,   .  -  -  ■ 

Contract, 

Eminent  domain. 

Explosion,     - 

Injuries  causing  death. 

Injuries  to  passengers. 

Taxation, 
Findings  of  fact. 
Fishery  — 

Eminent  domain,     - 

Findings  of  Fact, 

Fireman,  -  -  -  . 


page. 

-  433 
681 

-  204 

-  433 

•      1015,  1016 

-  1185 

810,  811,  1030 
424 

-  136 

424,  545,  563 
434 

-  434 
204,  434 

-  425 
813 

-  425 

58,  428 

436,  427 

-  335 

-  411 

-  506 

-  737 

-  1185 

-  427 

-  335 
437 


427, 


111, 


433- 


428, 


Fires, 

Accident, 
Baggage,        -  .  -  . 

Cars.  -  ... 

Carriage  of  merchandise,  91,  100,  111 
Chicago  fire,  -  -  105, 

Companies  not  liable  except  for 

negligence. 
Connecting  lines. 
Constitutional  law. 
Contract, 

Contributory  negligence, 
Cotton, 
Damages, 

Degree  of  care  required, 
Dry  grass  and  weeds. 
Eminent  domain. 
Engine, 
Evidence, 

burdten  of  proof, 

circumstantial. 
Failure  to  extinguish. 
Fuel,  -  -  .  . 

Oeneral  matters, 
Jurisdiction, 

Lamps,  ... 

Management  of  engines,    . 
Negligence,    - 

Negligence  of  property  owner. 
Oil,     .... 
Orchard,        ... 
Pleading,       ... 
Pleadings,     ... 


824, 

431-433,  439, 

429, 


439, 
451, 


445- 


427 

439 
438 
39 
450 
-115 
111 

4S8 
450 
437 
113 
-435 
438 
444 
439 
430 
439 
441 
438 
430 
438 
439 
439 
450 
451 
451 
431 
430 
433 
453 
436 
449 
■447 
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Fires  —  con. 

Presvimption, 

Receiver, 

Remote  fires. 

Right  of  way, 

Sparks, 

Speed, 

Statutory  liability,  - 

Steam,  excessive  use, 

Stoves,  negligence,  - 

Train  on  fire. 

Verdict, 

View  by  jury, 

Wareiiouseman, 

Wilful  acts, 

Wood, 
Fish, 

Fixtures, 
Flagman  — 
Streets, 
Floating  debt. 

Floods, 

Flying  Switch,  - 

Footpath  — 

Eminent  domain,    - 

Foreclosure, 

Foreign  Corporation, 
Garnishment, 
Jurisdiction, 
Limitations,  - 
Process, 
Receiver, 
Specific  performance. 

Foreign  Statute, 

Forfeiture, 

Contract, 

Lease, 

Stock, 
Forgery,   - 

Bill  of  lading, 

Railway  scrip, 

Release, 

Stock, 
Forwarding, 

Franchises, 

Eminent  domain,     - 
Executions,  - 
Transfer, 
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-  430 

-  992 
447-450 

-  451 
433 
433 
437 

-  439 

-  441 

-  429 

-  450 

-  452 
436,  453,  1339 

-  1245 

452 
131 

453 

1078 
903 

•      453 

-  452,  741,  767 

355 
453,  898 

-  453 

-  464 
813,  813 

-  854 

-  967 
993 

-  1028 

-  453 

-  453 
305 
843 

-  1036 
403,  437 

53 
437 
437" 

-  1041 

94 

-  453 
283,  386 

-  410 
159 


Fraud,     -  -  -  " 

Agent, 

Bonds, 

Construction  contract. 

Corporate  oflScers, 

Express  companies, 

OSacers, 

lock!"'         -  -  454,  456,  1039,  1041 

Subscriptions  by  cities  and  towns,  109c> 
Subscriptions  by  counties,  -  1115,  ll^u 
Subscriptions  by  townships,  -    llos 

Tickets,  -  -  -  -    1203 

Trustees,        -  -  "  '      Xl 

Value,  -  -  -  -     *2^ 


-  453 
12,  13 

454,  4.i5 
453 

-  ,  939 
433,  433 

454 
1035 


Frauds,  Statute  of. 
Evidence, 

Injuries  to  employes. 
Lease, 
Stations, 
Stock, 

Free  Passes, 
For  lite. 
Injuries  to  passengers. 

Freezing  op  Fruits,  etc.. 

Freight  books, 

Freight  Scrip, 

Freight  Trains, 

Injuries  to  passengers. 
Tickets, 

Frightened  Teams, 

Snow  plow. 
Fruit  trees. 
Fuel  contract. 


G. 

Garden,     - 

Eminent  domain,    - 

Garnishment,     - 

Exen\ption, 

Mortgage, 

Pleading  of  exemption, 
by  debtor, 

Receiver, 

Salaries, 

Set-)ff, 

Station  agent, 

Stock  and  stockholders, 

Wages, 
Game,  right  to  shoot  — 

Eminent  domain,    - 

Gauge, 
Gift  — 

Stock, 
Government  railways. 
Grade  — 

Highways, 

Grants, 

Grain  receipts,     - 

Gratuitous  Passenger, 

Gravel  pits  — 

Injuries  to  employes, 
Growing  crops  — 

Eminent  domain, 
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456,  1328 

-  409 

-  1031 

-  843 

-  1031 

-  1040 

-  457 

-  988 

-  688 

130.  457 

-  39.3 

-  457 

-  457 
688,  714 

-  457 

-  458 

-  1073 

-  131 

-  206 


-  833 

-  333 

-  463 
467,  468 

-  465 

-  468 

-  468 
466,  993 

-  4B0 

-  466 

-  466 

-  466 

-  467 

339 

468 

-  1033 
739,  730 

354 

-  469 

-  379 
469 


Guaranty, 
Ultra  vires. 


Hackmen, 
Hand-car, 

Harbor,  - 


643 
337 


46,  469,  470,  897,  1103 
-      470 


H. 


336,  396 
650,  773 

470 
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Headlight, 
Healy  Slough, 
Hedge,     - 
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■  471 

61 

■  471 


Highway,  -  -  -  -     471 

Adverse  enjoyment,  -  -      479 

Alterations,  -  -  -  -      471 

Bridge,  -  -  -  68,  480 

Cable  cars,    -  -  -  -      473 

Certiorari,     ....      473 
Charter,         -  -  .  .478 

Constitutional  law,  -  .  .      473 

Construction  of  railways,  -  478,' 479 

Crossings,      .  236,  472,  474,  480,  481 

Dedication,  ....      480 
Ditches,         -  -  -  .476 

Eminent  domain,     -  -  323,  354-358 

Establishment  and  alteration  of 


highway,    - 

. 

'    -      471 

Excavations, 

. 

-      482 

Footpath, 

. 

-      855 

Grade, 

. 

-      854 

Indictment,  - 

. 

-      476 

Injunction,    - 

. 

-      477 

Injury   to  persons  by  defects  in 

highway,   - 

-      480 

Injury  to  teams, 

474,  475 

Leased  lines,  - 

-      483 

Mandamus,   . 

-      868 

Nuisance, 

-      476 

Obstruction,  - 

476,  480 

Private  railways,     - 

-      478 

JRepairs, 

175,  483,  483 

Restoration,  - 

-      473 

Signalmen,    - 

-      475 

Speed, 

-      475 

Taking   land   for    railway 

pur- 

poses. 

^ 

471,  479 

Trespass, 

- 

-    1310 

Homestead, 

^ 

-      484 

Eminent  domain,     - 

. 

-      861 

Land  grants, 

- 

-      835 

Horse  Railway, 

_ 

156,  484 

(See  Street  Railways.) 

Hoeses,    - 

^ 

-      484 

Carriage  of,  - 

. 

67,  83-85 

Charges  for  keeping. 

. 

-        83 

Hotels,      - 

. 

-      300 

Hotel  runners,     - 

* 

-      257 

Houses,     -           - 

- 

829,  330 

Husband  and  Wife, 

. 

141,  484 

Abatement,  - 

. 

-      484 

Baggage, 

. 

-       40 

Conveyance,  -           -     , 

. 

230,  484 

Damages, 

- 

-      484 

Eminent  domain,    - 

. 

-      307 

Evidence, 

. 

403,  4U3 

Household  goods,    - 

. 

-      484 

Injuries  causing  death. 

. 

-      506 

Injuries  to  passengers, 

• 

-      727 

Personal  injuries,     - 

. 

-      485 

Pleading, 
Right  of  way. 

. 

■      485 

. 

-      485 

Street  railways, 

. 

-    1071 

Wearing  apparel,    - 

- 

-      486 

Illegal  stock, 
Income  bonds,     - 
Increase  of  stock, 
Incumbrances,    - 

Indian  Reservations, 
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1048,  1049 

-  993 

-  1049 

-  207 

-  486 


Indian  Territory,       ...     493 

Injury  to  employes,  -  '     486 

Indictment,         -  236,  476,  486,  500,  501 

Infant,    .  .  .  .  .486 

Stockholders,  ...  .    1037 

Suits  in  forma  pauperis,     -  -      486 

Injunction,        -  -  .  -     487 

Abandoned  road-bed,         .  -      488 

Appeals,        ....      496 
Bond,  .  .  -  -      487 

Bridges,         ...  59,  439 

Charter,        -  -  .  -      148 

amendment,      -  -  -      14S 

Contempt,     -  -  -  487,  992 

Crossings,      -  -  -  241,  490 

Damages,      ....      495 
Dissolution,  .  -  -  487,  496 

Dividends,     ....    1043 
Ejectment,    -  -  .  -      491 

Embankments,         -  t  -      490 

Eminent  domain,    299,  358,  885,  386,  490 
fraud,     ...  491 

non-payment  of  damages,      -      491 
Estoppel,       ...  497 

Free  passes,  -  -  .  .      493 

General  matters,     ...      497 
Higljway,      -  -  .  -      477 

Jurisdiction,  ...      497 

Legislation,  -  "         -  -  -      494 

Levees,  •  -  -  493 

License  to  build  railway,    -  493 

Mines,  -  .  -  .883 

Mortgage,      -  -  .  -      918 

Municipal  aid,  -  .        493,  1096 

Notice  by  telegraph,  -  -      497 

Nuisance,      ....      93,5 
Possession  of  railway,        -  -      183 

Preliminary  writ,    ...      493 
Public  works,  -  .  .      493 

Railway  construction,        .  .      489 

Stockholders,  ...    1050 

Subjects  and  grounds  of  injunc- 
tton,  -  -  .  -      488 

,    Subscriptions  by  counties,  -    1103,1117, 

1323 
Subscriptions  by  townships,  -    1115 

Sunday  laws,  ...      493 

Taxation,      -  .  .  -1186 

Tax-payer,    .  -  .  -498 

Trespass,       ....      495 
Vendor  and  vendee,  -  .      495 

Waste,  -  -  .  .      495 

Water-courses,         ...    I23y 
Winding-up  act,      .  .  -     1347 

■  498,  918,  949 

-  498 

-  499 

-  499 

-  499 

-  499 
250,  501-504 


Injuries  Causing  Death, 
Abatement,  - 
Administration, 
Common  law,' 
Constitutional  law, . 
Criminal  proceedings, 
Damages,      ^    ' 
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Injuries  CAtrsiNa  Death  — con. 
Employes,     - 
Evidence, 

declarations, 
Indictment,  - 
Instantaneous  death, 
Limitations,  - 
Parent  and  child,     - 

illegitimate  child, 
Passengers,   - 
Pleading, 
Slaves, 
Trespasser,    - 

Injuries  to  Domestic  Animals, 
Animals  attracted  by  waste. 
Attorney's  fees, 
Barbed  wire  fence. 
Bridges, 
Cattle'guai'ds, 
Certiorari, 
Cities  and  totunn, 
Common  law  rules, 
Consolidation, 
Constitutional  law, 
Contract, 
Contractors,  - 
Cuts,  - 
Damages, 

double.    - 
Depot  grounds, 
Eminent  domain. 
Evidence,   .    - 
Fences  and  cattle-guards,     539,  531,  586, 
545,  547,  556,  557,  578 


.      634 

-  503 
•      505 

500,  501 
503,  505 

-  855 
509-513 

-  513 
700 
959 
513 
517 

517 
579 
571 
545 

-  546,  571-676 
547,  556,  557,  578 

-  146 
530,  553 

517,  535,  543,  577 

-  543 
525,  547 

558 
543 
577 
562 
526 
533 
364 
560 


535, 


547, 


Fright, 

Gates, 

General  matters, 

Highways, 

Hole  in  track. 

Lessees, 

Limitations,  - 

Lookout, 

Negligence,   - 
comparative, 
contributory, 


Nuisance,    ' 

Open  wells,   - 

Ownership  of  railway. 

Pleading  and  practice, 

Private  road. 

Receivers, 

Salt  on  track. 

Signals, 

Speed, 


577 
647,  556 

-  57t> 
537,  546 

-  578 

-  543 
539,  855 

-  576 
517-530 

-  530 
518,  537,  630,  534,  547, 

548,  553,  554,  558,  570 

-  936 


554,  579 

-  543 

-  534 

-  554 

-  543 

-  579 

-  565 
631,  530,  533,  574 


Statutory  liability,  and  decisions 
under  various  statutes, 


568 


Stock  running  at  large, 

herd  law. 
Teams, 

Trespassing  animals. 
Wilful  acts,  ■ 


-  533, 


533,  547 

-  573 

-  533 

534,  575 

-  579 


Injuries  to  Employes, 
Accident, 
Ash  pan. 
Brakes, 
Bridges, 
Buffers. 
Cars, 


loaded  with  timbers,    - 


-  579 

-  656 

-  625 

-  604 
596,  631,  684 

-  605 
605,  606,  618,  633,  631 


633 


page. 
Injuries  to  Employes  — con. 

Cattle  chute,  -  -  -      633 

Coal  chute,    -  -  -  -      623 

CoUisions,     -  -  -  606,  628,  646 

cattle,     -  -  -  -      632 

Common  law  rule,  -  -  -      595 

Connecting  lines,     -  -  625,  646 

Construction  company,      -  178,  638,  646 
Contract  limiting  liability,  -      647 

Contractors,  -  -  -  647 

Coupling  sticks,       ...      654 
Custom,         -  •  -  637,  618 

Damages,       ....      648 
Dead-woods,  -  -  -  606,  635 

Defective  roadway,  machinery  aiid 

materials,  596,  604,  606, 607,  631,  640 

defective  cars,  -  -  635,  627 

frogs,      -  -  -  -      597 

tools,       -  -  -  -      623 

track,      ....      601 

tumbling  rods,  ...      620 

Depot  grounds,        ...      649 

Depot  roof,   -  -  -  -      623 

Derrick,         -  -  -  597,  607 

Ditches,         -  -  -  -      597 

Elevators,      -  -  -  -      649 

Employes  as  passengers,    -  -      627 

Employments  not  common,  -      592 

Engineer,      -  -       '   -  -      610 

Evidence,       -  596,  597,  611,  634,  636 

Explosions,   -  -  -  611,  613 

Express  companies,    .         -  -      418 

Firemen,       ....      581 

Flying  switch,  -  -  638,  648 

Fog, 626 

General  matters,      ...      645 
Giant  powder,  ...      593 

Gravel  pits,   -  -  -  636,  643 

Guardrail,     ...  -      598 

Hand-car,      -  -  -  614,  650 

Handling  freight,     ...      633 

Ice, 598 

Imnlinent  danger,  -  -  -      631 

Indian  territory,       ...      483 
Injuries  causing  death,      -  -      634 

life  tables,  -  -  -      637 

Inspection,    -  .  -  -      615 

Insufficient  number  of  employes,  -     636, 

651 

Intemperance,  -  -  584 

Jumping  from  train,  -  -      632 

Knowledge  of  employe,  598,  615-617,  619 

Latent  defects,         -  -      618 

Leased  hnes,  -  -  -  652,  844 

track  used  by  two  companies,      655 

Lighting  trains,        -  -  -      618 

Loading  cars,  ...      633 

Loose  cars,    -  .  .  .      623 

Machinery,    -  -  -  603,  636,  639 

dead-woods,       -  -  -      601 

hoisting  apparatus,  -      614 

jaw  brace,  ...      615 

Minors,  -  -       596,  638,  633,  653 

Mortgage,      .  -  -  -      903 

Neglect  of  employer,  -  '       580,  595 

generally,  ...      .580 

incompetency,  -  -  581-584 

selection  of  servants,  -  -      581 

Negligence,  comparative,  -  -      638 

Negligence  as  between  employes,    -     628 

belief  of  injured  party,  -      638 
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PAGE, 

Injuries  to  Employes  —  con. 

Negligence  of  co-employes,  580,  638,  6.S3 
conti'ibutory,.     -  -  629-633,.  639 

diapatching  trains,        -  -      5aO 

Nitro-glycerine,  ...  650 
Notice,  -  -  -      619 

Obedience  to  orders,  -  650,  653,  653 

Opinions,  ...      638 

Orders  of  superior,  -  630,  633 

Other  detects.  -  -  -      621 

Parent  and  cliild,     -  -  -      688 

Pa.ssengers,  ....  637 
Passing  trains,  ...  620 
Platform,  -  -  -      628 

Pleading,       -  -  -  418,  639 

Push-ears,     -  -  -  -      620 

Receivers,  ...      993 

Rising  on  engine,    ...      633 
on  pilot,  -  .  -  .      634 

Bislcs  assumed  by  employes,  -     625 

Rules,  -  -  -      580 

Selection  of  servants,         -  -      581 

Signals,  ...      634 

Snow,  -  -  626,  637 

Speed,  -  -  -  580,  654,  655 

Spur  tracks,  -  -  -  .      655 

Statute  of  frauds,    -  .         -  -    1031 

Statutory  liability,  ...      641 
sister  state,        ...      640 
Storms,  -  -  -  599,  600 

Superior  and  inferior,  .  -      593 

Switches,  .  600,  601 

Tank,  -  -  .  -      624 

Telegraphs,   ...  -      655 

Turn-table,  -  -  -      620 

Unloading  cars.        ...      620 
What  constitutes  an  employe,     584,  585 
detectives,  -  -      651 

employed  by  tvi^o  companies,       649 
What  employments  are  common,  585,  595 
not  common,      -  -      593 

Injuries  to  Passengers,        -  -     657 

Act  of  God,  -  -  723,  723 

Act  of  tliird  party,  -  .  .      733 

Arrest,  -  -  .  -      681 

Assault  and  battery,  -  681-684 

other  passengers,  -  -      682 

Baggage  car,  -  .  680 

Baggage  trucks,      -  .  671 

Bell  rope,      -  -  .  .666 

Breaking  of  train  in  tveo,  -  -      681 

Bridge,  -  -  .  666,  673 

Cattle-guard,  -  -  671,  675 

Changing  cava,  .  671 

Collisions   and    running   off  the 

track,  -  -  710,  714,  1064 

collisions  of  trains,      -  -      710 

cattle  and  teams,  -  -      712 

Constitutional  law,  ...      724 

Contractors,  -  .  724,  725 

Crawling  between  cars,      -  -      679 

Crossing  track,        -  659,  672,  673 

Damages,       -  246-254,  684,  700-707 

death,     -  -  .  686,  700 

other  damages,  -  -  -      701 

Darkness,  -  -  659,  660 

Death,  .  -  .  686,  700 

Depot  grounds,        ...      671 

Direction  to  passenger,      -  -      674 

Disorderly  crowd,    ...      674 

Drawing-room  car,  ...      686 


PAGE. 

Injuries  to  Passengers  —  con. 

Drover,  -  -  -         .716,733 

Employes,     -  -  -  637 

Engine,  riding  on,   -  -  -      680 

Evidence,       ■  667,  687,  688,  717,  718 

burden  of  proof,  667,  710 

Excursion  trains,     -  -  726 

Express  rpessenger,  -  726 

Expulsion    of    passengers    from 

cars,  683,  684-700,  704,  723,  1069 

Failure  to  provide  seats,     -  -      736 

Ferries,  -  -  -      787 

Fighting  on  cars,     -  -  -    1065 

Fires,-  -  -  -      679 

Floods,  -  -  -  -      663 

Freight  trains,         -      680,  688,  714,  716 
General  matters,      -  -  -      733 

Getting  on  the  cars,  657,  1066 

Getting  off  tlie  cars,     659,  678,  679,  1065 
between  stations,  -  -      737 

Gratuitous  passengers,       -  -      707 

Hand-car,      -  -  -  -      727 

Husband  and  wife,  -  -  723,  737 

Indictment,  ...  -      660 

Infant,  -  -  659,  679 

Injuries  caused  by  defective  road- 
way, machinery,  etc.,  666-670,  718 
boilei-,     -  -  666 

car  doors,  ...      723 

rails,       -  -  -  -      667 

Injuries  received  at  car  windoivs,     710, 

1085 
Injuries  received  at  depots  and  on 

depot  grounds,  671,  677 

Injuries  received  in  getting  on  and 

off  the  cars,  -  -  -      657 

Insulting  language,  -  -      788 

Intoxicated  passengers,        659,  660,  679, 

682,  68i3,  687,  1037 

Joint  occupation  of  railways  and 

connecting  lines,       -  -      713 

connecting  lines,  -      718 

crossings,  -  714 

two    companies    using    same 

track,  ...  -      713 

Jumping  from  car,  -  -      712 

Latent  defects,         ...      669 

Lease,  -  -        844,  1067 

Light,  ....      675 

Limitation  of  liability,      •  709,  715 

Limitations,  -  .  -      856 

Mail  agent,  -  -  .  675,  728 

Malicious  prosecution,        .  -      863 

Malpractice,  -  -  .  .      865 

Misleading  announcement,  -      658 

Murder  by  pas.senger,  -  -    1067 

Near  sighted  passenger,'     -  -      663 

Negligence,    -  -  -      677 

of  carrier,  ...      677 

of  passenger,      -  672,  678,  679 

of  passenger  after  Injury,  679 

Overcrowded  train,  -  -      663 

Overshooting  platform,      -  663,  663,  684 

Passing  from  car  to  car,  -      680 

Pay-car,  -  -      780 

Platform  of  car,  658,  681,  1068 

Platform  of  depot,  -  -      676 

Pleading.       -  -      664,  676,  731,  733 

Putting  passenger  off    at  wrong 

station,  ...      673 

carriage  beyond  station,         -      721 
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Injuries  to  Passengers  —  con. 

Ee.lease,  -  .  -  ,         -      731 

Eobbery,        -  -  .  -.     730 

Rules,  -  -      681,  716,  720,  731 


Signals, 

-      658 

Sleeping  car, 

-      781 

Snow  and  ice. 

-      676 

Speed, 

-  670,  678,  720 

Stairs. 

676 

Standing  up  in  car. 

-      681 

Statute  of  sister  state. 

-      722 

Street  railways, 

-      1063,  1064 

Sudden  starting, 

664-666 

Suicide, 

-      517 

Sunday  laws, 

-      732 

Switches, 

669 

Telegraph  oiBce, 

677 

Throwing  water  on  passenger,      -      684 

Tickets,  -  -        695-700, 782, 738 

contract  limiting  liability,     709,  715 

drover's  pass,     -  -      715 

free  passes,  .     -  688,  707-709 

passenger  riding  on  pass  of 

another  person,         -  -      709 

Trespassers,  -  -  733 

Tunnel,  -  -  -      666 

Unchastity  of  passenger,   -  -      700 

Union  depot,  -  -  671 

Vicious  dogs,  -  -  -      677 

Wheels,         -  -  -      671 

Wilful  acts,  -         700,  734 

Windows  of  cars,   -  -        710,  1085 


Injuries  to  Persons  Generally,     - 

Children,       -           -  -  788, 
Child  on  engine, 
Collision  with  team, 

Darkness,      -  -           - 

Depot  grounds,         .  -           - 

Engineer's  stakes,    -  -           - 

Falling  buildings,    -  -           - 

Frightened  teams,    -  .           - 

Hand-car,       .           -  -           . 

Light  in  depot,         -  .           - 

Newsboy,       .           .  .           - 
Person  not  passenger, 

Platform,                  -  -  735, 

Streets,          .           -  -           - 

Trespassers,  -           -  - 
Unloading  car, 
Weighijig  machine, 
Warehouse,  - 

Injuries  to  Persons  on  the  Track, 

Bridges,  ,     -           -  .        - 
By  whom  negligence  determined. 

Children,       .            -  -            - 
Crossings,                 739,  744,  751,  763, 
Damages, 
Deaf  persons. 

Defects   in   roadway,  machinery, 

etc.,                       -  -  '^^^< 
Delayed  train,  • 

Depot  grounds,        -  -  "°o> 

Derailed  car,             -  „,-„,„    ' 

Evidence,       -          -  7«,  747,  758, 

Fence,           -          -  ■          " 

Frightened  teams,    -  -          - 

Gates,            -          -  -  742, 

General  rnatters,      -  -          - 

Hand-car,      -           -  ■■  - 

Highways,    -            -  -  - 
VOL.  11  —  87 


734 
780 
734 
785 
790 
735 
736 
736 
792 
772 
786 
738 
736 
736 
737 
737 
738 
736 
739 

739 
739 
779 
780 
790 
788 
768 

788 
740 
788 
741 
789 
786 
792 
768 
793 
773 
739 


PAGE. 

Injuries  to  Persons  on  the  Track— con. 
Inference,      ■  -  -  748 

Injuries  causing  death,       -  -      788 

Injuries  to  children,  -  -      780 

Intoxication,  -  -  -      768 

Knowledge  of  neglect  of  injured 

party,  .769 

Lease,  -  -  -      844 

Lookout,       -  -  -  743,  778,  793 

Lying  near  track,    -  770 

Master  and  servant,  -  748 

Mistake  as  to  time,  -  -  -      769 

Negligence,    -  -         768,  776 

by  whom  determined,  779 

comparative,     -  -  775 

gross,  -  -  '779 

of  company,  ...  776 
Negligence  of  injured  party,  744, 748, 749, 
768,  764,  775,  776,  780,  781,  792 
Negligence  of  railway  companies,  739 
Obstruction  to  view,  743,  749,  750,  759 
Opinions,  ....  791 
Ordinances,  -  -  -  750,  754 

Passing  between  cars,        -  769 

Passing  under  train,  -      770 

Pleading,      -  -  760,  1063 

Eemote  negligence, .  -  -      771 

Eights  of  both  parties,        -  -      750 

Side  track,    -  -  -  -      771 

Signals,  741,  755-757,  760,  793 

Sign-board,  -      744 

Snow  storm,  -  -  -  .      761 

Speed,  -  743,  744,  778,  786,  791 

Street  and  highway  crossings,        -      739 


Street  railways, 

Streets, 

Switches, 

flying,  - 
Trespassers,  - 
Trestle, 

Unusual  loading. 
Verdict, 

Walking  near  track, 
Walking  on  track,  - 
Wilful  acts,  - 


1058,  1061 
739,  751-754,  761 

-  787 

-  741 
786,  793 

772 

-  779 

-  787 

-  772 
772-775 

-  796 


Injuries  to  Teams  and  other  Prop- 
erty,        -                     -  -      798 

'        Contributory  negligence,    -  -      796 

Crossings,     ...  -      797 

Defective  crossing,  -           -  797 

Depot  grounds,        .           -  -      797 

Passing  between  cars,         ••  -      797 

Pleadings,                 -           -  960 

Signals,          -           ...  798 

Injury  to  Trains,        -          -  161,  798 

Collisions,                 -           -  161 

Insolvency,        ...  79s,  799 

Director's  liability,  -           -  800 

Mandamus,   -           .           -  -      868 

Misapplication  of  funds,    -  -      801 

Eeceiver,       -           -           -  -      993 

Inspection  of  cars. 

Instruction, 


Insurance,         .  .  -  - 

Accidents,     -  -  -         701, 

Bill  of  lading, 
.    Goods  insured  by  carrier,   - 
Injuries  causing  death. 
Property  endangered  by  railway. 


166 

801 

802 
802 
54 
802 
508 
802 
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InSukance—  cod. 

Property  in  transit, 

Subrogation, 
ISrfiREST,  -  -  - 

Damages, 

Eminent  domain, 

Eeceiver,       -  ■• 

iNtteENAL  Revenue, 
International  bridge, 
Intervention, 
Intoxication, 

Joint  tort'feasmrs, 

Judgment, 

Contractors, 
Creditor's'  bill. 
Eminent  domain,     ' 
Extinct  corporation. 
Husband  and  wife,  - 
Lease,  -  - 

Lien,  -  -  - 

Receiver, 
Sale  of  railway. 
Splitting  causes  of  action. 
Supersedeas, 

JuraciAi.  Notice, 

Judicial  Sale,  - 


page. 

_ 

803 

113, 

803 

182 

803 

. 

251 

399 

807 

332 

- 

993 

w 

803 

» 

813 

23, 

308 

403 

803 

804, 

814 

904 

- 

804 

. 

804 

300, 

308 

' 

805 

w 

807 

- 

804 

- 

806 

994 

807 
807 
807 

808 

808 

JuBismcTiON,      -  .  -  .      803 

Appearance,  -  -  -  808, 809 

Consolidation,  ...      810 

Contempt,     -  -  -  -      810 

Corporation    organized    in    two 


states, 

. 

156,  810 

Corporations, 

. 

-      810 

Eminent  domain,    - 

. 

-      292 

Federal  courts, 

. 

156, 

809,  811 

Injunctions, 

. 

-      813 

Joint  stock  companiies. 

- 

-      811 

Municipal  bonds,'     - 

• 

-      811 

Personal  injuries,    - 

. 

-      814 

Receivers,     - 

. 

-      994 

Suit  in  sister  state,  . 

- 

7 

Jury, 

. 

-      816 

Challenge,     - 

. 

317,  318 

Costs, 

. 

-      817 

Default, 

- 

-      255 

Eminent  domain,    - 

317, 

320, 

880,  381 

Employes,     - 

817 

Misconduct,  - 

■ 

-      931 

Qualifications, 

. 

-      318 

Stockholders,! 

. 

-      817 

View, 

. 

319, 

867,  817 

Verdict, 

- 

-      317 

Justice  of  the  Peace, 

K. 

Killing  Employes, 
Killing  Passengers,    - 
Killing  Stock,  - 


817 


817 
817 
817 


Laborers  — 

(See  Mechanic's  Lien.) 
Contract, 
Lien, 
Pleading, 
Stock  and  stockholders, 

Ladies'  Cab, 

Lakes,      .... 

Land  grants,    486,  817-823,  829-833,  836-838, 

893,  1172 

Land  Slides,      ... 


PAGE. 

-  960 
873,  873 
960,  963 

-  1046 

-  817 

-  817 


838 


Landlord  and  tenant,     - 

. 

489,  838 

.    Railway  as  fixtures. 

. 

-      838 

Larceny,  ... 

- 

336,  337 

Lateral  railroads, 

. 

-      839 

Eminent  domain,     - 

- 

-      283 

Law  op  Place,  - 

- 

-      839 

Lease,      .          .          - 

. 

208,  839 

,  Abandonment, 

. 

5 

Bankruptcy,  - 

. 

-      841 

.  Carriage  of  live  stock, 

. 

-        75 

Cattle-guards, 

- 

145,  841 

Constiniction  of  railway, 

. 

-      842 

Depot,  . 

. 

-      846 

Elevated  railways,   - 

. 

-      277 

Eminent  domain,     -      284,  328,  371,  385 

Execution,    . 

- 

-      410 

Injury  to  domestic  animals. 

-      543 

Injury  to  employes, 

- 

653,  844 

Injury  to  passengers. 

- 

-      713 

Land  for  railway  uses. 

- 

.      845 

Mortgage,      - 

-  841,  844,  918 

Nuisance, 

. 

-      935 

Process, 

. 

-      968 

Railway, 

. 

-      840 

Rates, 

. 

-      976 

Receiver, 

. 

995,  996 

Removal  of  causes. 

. 

-    1017 

■  Res  adjudioata. 

. 

.    1020 

Rolling  stock. 

. 

-      996 

Stockholders'  rights. 

. 

-      845 

Street  railways. 

. 

-    1067 

Taxation, 

. 

1106,  1186 

Telegraphs,  - 

. 

-      846 

Ultra  vires,  - 

- 

846,  1222 

Legalizing  acts,   -             886, 

1103, 

1113,  1187 

Legislation  — 

Contract  to  procure, 

. 

210,  211 

Lessees,     -           .           - 

. 

-      848 

Lbveb,      -           .           .           .           -  848 

Eminent  domain,     ...  848 

Use  by  railway,       ...  §43 

Levy  — 

Execution,    -      ^    -          -          .  410 

Goods  in  transit,      -           -           -  23 

Land  of  railway  company,            .  23 

Obstruction  to'levy,           -           -  23 

Lex  fori,  .....  404 

Liability  Limited  by  Contract,   709,  710, 

848,  850 

Libel,      -         -         .         .        -.  848 

Telegraph,    ....  1193 
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License,   -  -  . 

Eminent  domain,    - 
Right  of  way. 
Tax,    - 


PAGE. 

-  848 

-  383 

-  1033 
1168, 1171 


Lien, 

849 

Contract, 

-      849 

Eminent  domain,    - 

-      316 

Freigljt  charges. 

94,  139,  849,  850 

Tools  of  contractor. 

-      184 

Life  tables. 

-      404 

Lighting  of  Railways, 
Limitation  of  Liability, 


850 
850 


Limitations,       -          .          - 

. 

851 

Adverse  possession, 

- 

851 

Bankruptcy, 

. 

853 

Carriage  of  goods,  - 

. 

853 

Consolidation, 

. 

853 

Contract,       ... 

. 

418 

Conversion,  -           -           - 

. 

853 

Coupons,       ... 

- 

855 

■  Crossings,      ... 

. 

851 

Eminent  domain,     - 

381 

,  853 

Foreign  corporation, 

. 

854 

Forfeiture,    - 

. 

854 

Fraud, 

. 

854 

Injury  causing  death. 

- 

855 

Injury  to  domestic  animals. 

569 

,  855 

Injury  to  passengers. 

. 

856 

Insolvency,   -            .            . 

. 

855 

Mandamus,   -           -           . 

. 

870 

Mechanic's  lien, 

. 

873 

Municipal  bonds,      - 

- 

858 

Overcharges, 

- 

856 

Personal  injuries. 

- 

856 

Possession, 

. 

857 

Public  lands. 

- 

858 

Stock  and  stockholders, 

858, 

1037 

Streets, 

858 

Subscriptions  by  cities  and  towns,  1108 

Subscrig);ions  by  townships,          -  1156 

Trespiiss,        -           -           -           -  858 

Water-courses,         -           -           -  859 

Lis  pendens,        ....  933 

Live  Stock, 


Location, 
Changes, 

Conflicting  claims,  - 
Contract, 
agent, 
Eminent  domain,     - 
Fences, 
Priority, 
Route, 
Streets, 


-  859 

■  208,  309,  859 

-  1106 
859,  860 

-  859 

10 

-  384 

-  425 

-  860 
860 
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Subscriptions  by  cities  and  towns,     1105 


Subscriptions  by  counties, 

Terminus, 

Turnpikes,    - 

Loss  OF  Baggage, 
Loss  OF  Goods,  - 
Lost  Bonds, 
Lost  stock  certificates,  - 


1116 

860 

1218 

861 

861 

861 

1041 


M. 


Machinery,  ... 

Delay,  ... 
Machine  shops  — 

Taxation,  ... 
Mail  agent  — 

Injury  to,  .  .  -  . 

Mails,      -  -  .  .  . 

Maladministration  — 

Receiver,       -  -  .  . 

Malicious  Prosecution,         -       '  - 

Malpractice,     .  -  .  . 

Injury  causing  death, 
Managing  director,         -  .  ,        . 

Mandamus,         .  .  .  . 

Appeal,         -  .  .  . 

'City  warrants. 

Demand,  .  .  . 

Eminent  domain,     .  .  . 

Limitations,  -  -  .  - 

Operation  of  railways,        -  81 

Receiver,  .  .  . 

Removal  of  causes. 
Stock, 

Stock  books,  .  .  . 

Strikes,  .  .  - 

Subscriptions  by  cities  and  towns. 
Subscriptions  by  counties,  - 
Subscriptions  by  townships, 
Market  value,      -  - 

Marks,      .... 
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128,  861 

106 


Master  and  Servant,  - 

Materials  — 

Eminent  domain,     - 

Mechanic's  Lien, 
Assignment, 
Bridges, 

Collateral  security,  - 
Constitutional  law,  - 
Conti'actors, 
Evidence, 
Intervention, 
Jurisdiction, 
Laborers, 
Mortgage, 
Notice, 
Ownership,   - 
Part  of  railway, 
Pleading, 

Railway  in  two  states. 
Receiver, 

Road  uncompleted, . 
Rolling  stock, 
Sale  of  railway. 
Settlement,   - 
Street  railways, 
Temporary  structures. 
Venue, 

Medical  Services, 
Agent, 

Authority  to  employ. 
Contract, 
Evidence, 
Ratification,  - 
Superintendent, 


-  1163 

-  728 

-  861 

-  997 

-  861 

-  865 

-  508 

-  940 

-  865 
19 

-  870 

-  184 

-  284 

-  870 
369,  943 

-  998 

-  1017 
1041 

-  870 
1086 
1103 
1123 
1156 

-  404 
95,  129 

-■  870 

-  383 

-  870 

-  870 

-  871 

-  871 

-  871 

-  871 

-  871 
871 

-  871 
873,  873 

873-875,  920,  923 
875 
876 

-  876 

-  876 

-  877 

877,  997 

-  880 

-  877 

-  877 

878,  879 

-  878 

-  880 

-  871 

-  880 
880 

-  880 
209,  881 

881 
881 
883 
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Meetings  of  stockholders, 
Merger  — 

Mechanic's  lien, 

Mortgage,     -  -  - 

Mills  — 

Eminent  domain,    - 
Military  control  of  railway. 

Mines,      .          -  -          - 

Contract,       -  .           - 
Conveyance, 

Charter,        -  -           - 
Clay,  - 
Drainage, 

Eminent  domain,  - 

Injunctions,  -  -           - 
Support,        ... 

Tramways,    -  -           - 

Minor,     -  -  .  - 

Mortgages,    -  -  - 

Next  friend, 
Misnomer,  ... 

Misplaced  switch, 
Missouri  river,     .  .  - 

Mistake,    -  - 

Bill  of  lading, 

Bonds,  ... 

Name, 

Reformation, 

Release,         ... 

Shipment,     .  .  - 

Mobs,  .     - 

Destruction  of  goods. 

Monopolies,       .  .  - 

Stock  yards, 
Money — 

Carriage  of ,  - 

MORTQAGE, 

Assignment  and  negotiability 

bonds  and  fnortgages, 
Authority,     .  .  - 

Bondholders, 

Bonds,  ... 

Branch  line,  -  -  - 

Charter, 
Chattels, 

Collateral  security,  - 
Consolidation, 
Constitutional  law,  - 
Contractors,  - 
Coupons  and  interest, 
Description, 
Earnings, 

Eminent  domain,  - 
Employes,  debts  due, 
Estoppel, 

Exchange  of  bonds, 
Fixtures, 
Floating  debt, 
Foreclosure,  - 

appeal,    - 

attorney's  fees,  - 

costs, 

decree,    - 

pleading,   ■ 

removal  of  Causes, 

state  courts, 
Forgery, 
Form  and  eonstfuetion. 


-  885, 


887, 
301, 
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-  1037 

878-875 

-  923 

-  335 

-  138 


883 

-  883 

-  883 

-  8S2 
882,  883 
336-338 

-  883 

-  883 

-  884 

-  884 

-  904 

-  884 

6 

-  669 

62 

-  133 

54 

-  1103 

-  106 

-  1103 

-  1025 
139,  133 

80,  135 

-  1086 

-  884 

-  1050 

414,  419 

-  884 
of 

-  892 

884,  685 

-  900 

885,  892 

886,  888 

-  910 
891,  893 

-  897 

-  919 
893,  920 

-  930 
886,  893 

-  887 
889,  920 
308,  373 

-  901 

-  885 

-  930 

-  887 

-  903 


901, 


-  884 
910,  919 

-  901 

-  905 

-  1017 

-  909 

-  931 

-  886 
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148,  887 
455,  910 

-  888 
890 

-  465 

-  919 

-  897 
895,  931 
887,  889 
889,  918 

893 
895 
918 
886 
931 


844, 


Mortgage  —  con. 

Franchises,    -  -  - 

Fraud,  .  .  - 

Future  acquisition  of  property, 

unbuilt  railway, 
Garnishment, 
General  matters, 
Guaranty, 

endorsement  by  state,  - 
Income, 
Injunction,   - 

Interest,        ... 
Land  grant,  - 
Lease, 

Legalizing  act. 
Limitations,  - 
Mechanic's  lien,       -  -  873,  920,  922 

Merger,  -  -  -  923 

Operation  of  road  by  mortgagee,  -      508 
Part  of  railway,       -  -  -      886 

Pledge,  -  -  -  -      896 

Possession,     -  -  888,  906,  923 

Power  to  execute  mortgage,  -      884 

Preferred  stock,      .  -  .,    .922 

Priority,  896 

Private  way,  ...      374 

Railway  in  several  states,  -         906,  907 
Receiver,        -  -  -         918,  998 

Records,  notice  and  priority,       894,  897 
Redemption, ...  -      914 

Reorganization,       -  -         907,  923 

Right  of  way,  -  -  -      908 

Rolling  stock,  -  -  -      891 

Sales,  -  -  910-914 

combination  of  creditors,        -      910 
Set-oflf,  -  -  -  -      903 

Sinking  fund,  -  -  888,  908 

Stockholders,  -  -  -      909 

Subscriptions  by  individuals,        -    1131 
Subscription  by  states,       -  -    1149 

Taxation,      ....    1187 
Telegraph  lines,       -  -  -      897 

Trustees,  -  -         914,  915 

Unbuilt  railway,      ...      890 
MountaiQ  gorges,  ...      860 

Municipal  Aid  Bonds,  -  -     924 

Jurisdiction,  ...      811 

Mandamus,  -  -  -         863,  869 

Municipal  Corporations,      -  -     924 

Eminent  domain,    .  .  .      284 

Speed  of  trains,       ...      924 


Name  of  Corporation,  -  404,  924 

Change,         -  -  -  -      924 

National  banks,  -  -  -  -    1104 

Negligence,       -  -  .     934 

Children,       -  -  -  160,  924 
Collisions,     ....      kjq 

Comparative,  -  -  935,  926 

Contributory,  ...      igo 

Crossings,      -  -  .  -      929 

Employes,     -  -  .  -      889 

Evidence,      -  ,  .  -  .      405 

Fires,             -  -  .  439-436 

Gross  neglect,  -  -  -      939 
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Nbgligence  —  con. 

Injuries  to  domestic  animals. 

Master  and  servant, 

Pleading,      -  -  -  , 

Speed, 
"  State  railways, 

Successive  verdicts, 

Wilful  acts,  -  -  - 

Women, 
Newsboys,  .  .  - 

New  Trials, 

Eminent  domain,     - 

Nitro-glycerine,  -  -  - 

Non-suit,  ... 

Northampton  tables, 

Notice,    -  -  -  -  3( 

Mortgage, 

Nuisance. 

Contributory  negligence,   - 

Damages, 

Highway,      .  -  - 

Killing  stock, 

Receiver,       ... 

Signals,  ... 

Streets,  .  .  - 

Nunc  pro  tunc  entry,     - 


o. 

Obsteucting  Railway  Tracks, 
Occupying  claimant, 


PAGE. 

. 

518 

. 

929 

930, 

930 

930 

1029 

. 

930 

980 

. 

928 

1  . 

738 

. 

981 

308 

318 

- 

653 

405 

,932 

- 

404 

),  309 

933 

- 

894 

- 

933 

934 
477 
936 
998 
934 
1083 
301 


237,  338, 

937 

-      829 


937 

187,  940,  1049 

937 

-  938 
L          398,  399 

939 

-  940 

-  940 
939,  1033 

-  940 
140,  451 


Officers  op  Corporation, 

Authority,     - 

Compensation, 

Contract, 

Declarations, 

Fraud, 

Managing  director, 

Secretary,      - 

Stock, 

Superintendent, 
Oil,  -  -  - 

Omnibus  and  Hack  Lines, 

Rates, 
Open  crossings,   - 

Operation  of  Railways, 

Mandamus,   - 

Trustees, 

Orchard,   -  -  -  "  329,486 

04-3 

Order,     -    ,      - 

Ordinances,          -  -  -405,750.754 
Organization  of  Corporation,       -     943 

Overcharges,    -  -  -140-914,943 

Jurisdiction,  -  -           '      856 

Limitations,  -  -  "          "      oki 

Overflow,             -  -  "          '      ""'^ 
Ownership  of  goods, 


-  941 
■,    1072 

-  239 

19,  941,  942 

-  869 

-  1217 


Pacific  Railroads, 
Taxation, 

Packed  Parcels, 
Packing  of  goods. 

Parent  and  Child, 

Contributory  negligence, 

Damages, 

Death, 

Evidence, 

Illegitimate  child, 

Parks,      .  -  - 

Commissioners, 
Commons, 
Depots, 

Eminent  domain,     - 
Squares, 

Partition, 

Partnership, 
Railways, 
Stock, 

Passengers, 

(See  Injuries.) 
Carriage  beyond  station, 
FaUura  to  carry, 

Patents,  - 

Paupers,  - 

Pay  car  — 

Injuries  to  passengers, 

Payment, 
Pedigree,  - 

Penalties, 

Assignment  of, 
Constitutional  law,  - 
Personal  injuries,     - 
Pleading, 
Repeal  of  act. 
Unloading  live  stock, 

Pennsylvania  canal. 


page, 
944-947 
-      946 


141, 


917 
180 

-  947 

-  947 
251,  948 

509-512,  949 

-  406 

-  512 

-  949 

-  1083 
856,  357 

-  357 

-  356 

-  357 

-  949 

141,  949 
167,  949 

-  1038 

-  950 

-  950 

-  950 

856,  950 

-  953 

-  730 

952 

-  406 

-  953 

-  953 

-  953 
954 

-  955 

-  955 

85 
63 

955 


141 


Personal  Injuries, 
(See  Injuries.) 

Damages,       -  ■  -      251 

Personal  liability  of  stockholders,   1044^1046 
Photographs,  evidence,  -  407 

Physicians  — 

Compromise  by,      -  163 

Pipe  Lines,         -      374,  956,  957,  1222,  1243 
Place  of  delivery,  -  183 

Plank  Roads,    -  -  -  -     957 

Eminent  domain,    -  -  -      338 

Injunctions,  .  -  -  -      493 

Plat  of  Town,  -  -  -  -      9,')7 

Pleading,  -  -  -  -     957 

Abatement,  .  -  -  -         6 

Agents.  -  -  -        12,  15,  16 

Bankruptcy,-  -  -  -      957 

Bill  of  lading,  -  958 

Carriage  of  live  stock,  -  -  86,  87 

Carriage  of  merchandise,  -  138,  134 
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Pleading  —  con. 

Contributoiy  negligence,    - 

Corporation, 

Damage  to  land, 

Defective  machinery, 

Defectiye  roadway. 

Ejectment, 

Eminent  domain,    - 

Evidence,      ... 

Fires,  -  -  -  - 

Fraud, 

Injuries  causing  death. 

Injuries  to  employes. 

Injuries  to  teams,    - 

Interpleader, 

Overflow, 

Personal  injuries,    - 

Railway  in  streets,  - 

Subscriptions  by  individuals. 

Surface  water. 

Trespass,       .  .  - 

Variance,      .  .  - 

Pictures,   -  -  -  - 

Pledge,      -  -  -  - 

Pooling  Conteacts,     - 

Possession  op  Railway, 
Postal  laws,         ... 
Potatoes,  -  -  -  - 

Powder,  -  -  -  - 

Practice,  ... 

Preferred  stock,  -  -  - 

President  of  corporation, 

Private  Railroad, 

Private  Ways  and  Crossings, 
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-  061 

-  958 

-  957 

-  959 

-  959 

-  274 
394,  865 

-  407 

-  445 

-  959 

-  959 

-  959 

-  960 

-  395 

-  961 

-  961 

-  963 
1133,  11B3 

-  1160 

-  1810 

-  963 

-  133 
896,  956 

211,  963 

-  964 

-  419 

-  183 

"-  964 

-  964 

-  1047 

-  '31 

-  965 


339,  888, 
985 

Eminent  domain,     -  -  318,_330,  839 

Injuries  to  domestic'  animals,     '  -      566 

Privilege,  .  1  .  .      407 

Process,  -          -          -  -  -  966 

Agent,           -           -  -  -  966 

Amendment,            -  -  967 

Foreign  corporation,  -  -  987 

Return,          -           -  -  968,  969 

Service,          -           -  -  -  969 

Professional  confidence,  -  -  408 

Prospectus  — 

Stock,  ....    1038 

Public  house  — 

Eminent  domain,    -  -  .      330 

Public  Lands,    -          -          -  970, 971 

Eminent  domain,    -           .  .      ggi 

.Limitations,  -           -           -  .      §58 

Public  use,           -           -           .  .      ggg 

Purchase  of  railway,  judgment,  -      313 

Prohibition,       ...         971^  999 


Q. 


Quo  "Warranto, 


941,  971,  973 


E. 
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Railway  facilities,  ...      155 

Express  companies,  -  -      419 

Race  course  — 

Eminent  domain,    -  -         331,  339 

Rates,      -         -         -          -  141, 971 

Agreement,  .-         ■  -          -  188,  974 

Average,       ...  -      973 

Carriage  of  merchandise,  -  -       95 

Charter,         -                       -  -      973 

Competing  points,   -           -  -      973 

Constitutional  law,  -  -  -  974 
Discrimination,        -      367,  268,  975,  976 

Equality,       -           -           .  976 

Leased  lings,        .    -           -  -      976 

Limitation  of  liability,       ■  -      103 

Overcharges,            -           -  -      977 

Passengers,    -          -          -  144,  977 

Penalty,        -          -           -  -      977 

Reasonableness,        -           -  978 

Rebates,                    -           -  -      979 

Receivers,     -           -           -  -    1004 

Regulation  of  railways,  -  1009,  1010 
Repeal  of  law,  ...  979 
Street  railways,       ...    1073 

'    Through  rates,         -           -  -      979 

Tickets,          -           -           -  977,  978 

Tolls,-           '           -     .      -  -      979 

Weight  and  measurement,  -      979 

Reading -law  to  the  jury,          -  -      730 

Rebates,    -           -           -           .  408,  979 
Receipt,  evidence,          ...      40j 

Receipts  for  Freight,  -  -     979 

Express  companies,  -  -      431 

Use  of  wrong  blank,  -  -      421 

Receiver,           -          -          -          -  980 

Action  against,         -  .         -          980,  981 

Action  by,    -           -  '         -           -  980 

Appointment,           -           -  983 

Attachment,            ...  983 

Bankruptcy, ....  934 

Bonds,            ....  984 

Certificates,  -                       -          984,  985 

Connecting  lines,     -           -           -  987 

Construction  of  railways,  -           .  987 

Contracts,      ....  987 

Debts,            -           .           .           -  988 

Decree,  ....  989 
Discharge,     -           -           -           .989 

Earnings,      -           -           -           -  990 

Elections,      ....  990 

Eminent  domain,    -           -         861,  990 

Emplojres'  wages,    -           -           -  991 

Execution,     -           .           -           .  991 

Expenditures,           -           .           -  991 

Free  passes,  -           .           .           .  988 

Injuries  to  employes,          .           .  993 

Injury  to  domestic  animals,           -  544 

Insolvency,   ....  993 

Judgments,  ....  994 

Jury  trial,  ...  995 
Lease,            .           .           .           .995 

Liability,       -           -           -          -  996 

Liens,            -          .           .           -  998 

Maladministration,  ...  997 

Mandamus,   ....  998 

Marshaling  assets,   ...  939 

Mechanics' liens,      -           -  997 
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Erceiver— con. 
Mortgage, 
Negligence,   - 
Personal  injuries,    -' 
Pleadings, 
Possession,    - 
Process, 
Rates, 
Removal, 

Removal  of  causes,  - 
Repairs, 
Rolling  stock. 
Subscriptions  by  states, 
Telegraphs,   - 
Vendor's  lien, 
Water-courses, 

Record,    ... 

Mortgages,     - 
Redemption  from  mortgage, 

Reference, 

Refreshment  rooms  — 

Contract, 
Refrigerator  cars. 

Refusal  to  Carry  Goods, 

Regulation  op  Railways, 
Cities, 

Commissioners, 
Constitutional  law,  - 
Crossings, 
Gauge, 

Injunctions,  - 
Name, 
Penalties, 
Quo  warranto, 
Rates, 


996, 


918 

989 

989 

998 

999 

968 

1004 

1000 

1018 

1001 

1001 

1149 

-  990 

-  997 

-  1004 

-  1004 

-  894 

-  914 

-  1005 

-  200 

-  133 

133,  1005 

1005 

-  1005 

-  1005 

-  1006,  1007 
243,  244,  1007 

-  1008 

-  1008 

-  1008 

-  1008,  1009 

-  1009 

-  1009 


Stoppage  at  county  seats,  -  -    1010 


Release,  -  -  - 
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. 

381,  390 

,  343,  366 

Actions  by  gtockholders, 

- 

-    1049 

License, 

. 

. 

J036 

against  directors. 

- 

-      941 

Signals,     - 
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